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'Pandit Hirday Nath Kunzru (United Provinees: ‘Gen'era-l)A: May.1 interrupt
.my honourable Friend to ask whether he is aware that in.Canada the power of

the provinees is greater than it is supposed to be because of the decisions of the

Privy Council? , _ : o

Shri T. T. f{xishn;.machar‘i:'lt only supports my_ statement of fact that the
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Indian . Constitution,, when it is passed, will either become fully - federal or-

partially federal in actual practice over a period of time. It may be that if
we are going-to leave the field of authority for the Cenire and the units com-
pletely undefined, the courts may.interpret it one way or the other. . It 18
conceivable that if we say nothing about the exercise of jthe executive powers
. in the Concurrefi® List, the courts may interpret. it éne way or the other and
the Constitution may become more federal or-less federal as circumstances

arise and the views of the judges in this regard and the decisions they arrive -

at. So, 1 think the interi‘ugbion of my honourable Ffiend is without any force
and I see no reason-why I should answer it at grea;terlengty. : '

Sir, in regard to this question of executive action n regard to concurtent powers

on which actually the objection is being taken, the position is that the Govern-

~ment of India Act has been framed with a certain amount of attention for
precision. - Profesfor K. C. Wheare,"in a short bul exhaustive work on Federal

Government, has pointed out this particular fact—though he dves not concede

that the Government of India Act establishes a full federation-—that that Act

. " is one of the most notable examples of Federation where' the powers of the -

Centre and the units are clearly defined and theé three Lists are more or less

exhaustive. . . . oo

Sir, in regard to the provisions of this Concuirent Lié‘o, the Draft'Consti(;utio'n .

or the 1985 Act are by no means unique. The fact is. that the Augtralian Consti-

tution practically leaves the entire field of legislative action in the Concurrent’

List save for a few that are enumerated in Section 52 of the Australian Consti-
tution. Section 61 which is the corresponding section in the Australian Consti-

tution to article 60 of our Draft Constitution -says that the executive power -

extends to the execution and maintenance of the Constitution®and of the laws

of the Commonwealth. And an attempt by a State to interfere with the free

exercise of the executive power by-the Commonwealth was declared invalid in
1902-in a case D’Ermden vs. Pedden. The position in regard to the distribution
.of powers in the Australian Constitution is however nebulous and assuredly the
framers of the Government of India Act were conscious of that.fact and that is
why they have framed the three_lists which are far mofte precise.

Sir, if you look back t0 what happened in Canada where p\assage of 'time\héé‘ -

more or less delimited the precise scope of Federal and Provinecial executive
power, we find that there has been room for friction in various important matters.
And in the Rowell-Sirois Report on Domiinion:Provincial Relations, certain
changes have been recommended. They have recommended that; in the.field
of labour legislation particularly, and in the field of social ‘services like Un-
employment Insurance, etc., the power should be given to the Federation not
only for the purpose of legislation which if possessés to some extent, but-also

in the field of executive action. With this background let me, Sir, now examine’

the positiori in the Government of India Act in regard to the allocation of
powers understhe Concurrent List in view -of our experience of the last Twelve
years. - . : IR o

.. . d . “.
Sir; the Joint Select Committee in dealing with this particular "aspect of the

p
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- separation of powez.'s'a\nd also in investing the Central and Provincial Govern-
- ments with executive. powers in respect thereof have been rather eareful.

~ Sir, they say— =~ - RIS T

~

(3071 Dic. 1948

~ x

“We think the solution s to be found. in dra’v&iﬁg a distinction between subjects in the .

Concurrent List which on the one hand relate, broadly speaking, to matters of social and
economic legislation, and those which on the other hund relate mainly to matters of iaw and
order,. and’ personal rights and status. . Ti¢ latter form the larger class, and the enforcement
of legislation on these subjects would, for the most part, be in the hands of the Courts of the
-Provincial authorities” responsible for public prosecutions. There can clearly be, no question
_. of Federal directions being issued to the Courts, nor could such directions properly be issued
© to prosecuting authorities in the provinces. In theme matters, therefore, we think that the
. Federal Government should bave in law, as they.could have in practice,=no powers cf adminis-
~ trative control. The other class of concurrent subjechs consists meinly of the regulation
of mines, factories, employer’s liability and wozkmen’s compensation, trade unions, welfare -
.of labour, industrial disputes, infectious diseases. electricity . . . . . . Tn respéct of this class,
we think that 'the Federdly Government should, where necessary, have the power 1o issue
directions for the enforcemént of the law, but only to the extent provided.by the Federal Act !
_ip question . P . - S
Sir, that was the plan,envisaged in the Government of India Act. That
was the reason why a sub-clause ‘was added to Section 126, i.e., sub-claiise (2),
which gives power to the Centre fo give executfive directions in so far as the
‘subjects covered by Part II of the Concurrent List is concerned.  Sir, I want to
*  tell my honourable Friends in this House that in actual prctice we found that
" go far as Part I is concerned executive directions were not adequate to achieve
the objects: of the legislation undertaken by the Cenfre. Sir, it raised a very im-
portant problem.” Who is to be ultimately responsible for carrying out the
. objects of. such legislation ih a responsible government? The provineial gov-
ernments are responsible to the, provincial legislatures and it has happened so
far that the provincial executive has often said, ‘‘Oh, the' Centre has given its
directions, we have no funds, we hdve no administrative machinery, we do nob
know what to do and it:is unfair that it should be our business-to do the actudl
work in these matters when somebody else lays dowm the law.™” The present
gscheme in the Government of India Act is defective by reason of the fact that
the field-of executive responsibility blurs.- We do. not know where it begins .
and where it ends, and ons of the reasons why this proviso has been put in
which has been Garefully worded® is that, where the Government of India want
to lay the executive responsibility squarely on the shoulders of the provinces
or the Tnits, it can do so by not mentioning in their legislation that they are
possessed of any executive power in regard to any particular legislation. This
is & variation of the provision contemplated in Section 126(2) and it is a wise
variation in so far as the lines of demarcation are-clearly laid down. The Gov-
ernment of Indig where it is possible or necessary, perhaps in the field of social
legislation, in social ingurance, unemployment and perhaps labour, will take
over the executive.responsibility by laying down in the related Acts that the
- “executive authority shall be”that.of the Government of India, Where there is
no specific provision, the executive responsibility will be that of the provinces
and the provincial ministries cannot shirk their responsibility for carrying out
the objects of -the legislation. Sir, I wish that my honourable Friend, Mnr.
Jagjivan’ Ram, fivho . has been in charge of some pieces of welfare legislation,
would speak on this subject, because times without niimber we have found that
we have had to sail very close to colourable legislation in such matters. That, Sir.
I think is a very valid reason, a reason which is dictated by experience, for us
. to put a provision of the nature of the proviso in clausé (1) of this afticle which
- I can asuure.you, does not detract an iota from the federal character of this-
Draft Constitutich. After all, what is a federal ‘onstibution?, It is one that
lays down precisely the field where the units are supreme and another field .
whére the Centre is supreme. Where it is. not possible to demarcate . this-
~clearly it has got to-be dgne in some other manner where the responsibility willk

’
-
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" be precisélsr indicated, and this proviso to ‘arficle 60 makes - the . constibution
more federal than it would otherwise be. Therefore I think the objection of
nay nouourable kriend, Pandit Hirday Nath lunzru, 18 wishout any point; it is
without -any reference to the experience of the 1935 Act whigh has been gaiued
during these twelve years; it is without reterence to the theory and practice of
federalism; it is without reference to the experience of. Australia and Canada,
"and therefore has got to be rejected. B

Sir, I shall turn my attention to the other amendment, the. qrigiqaﬂy im-
perfect amendment, which seeks to give greater powers to the provinces  in
regard to'concurrent subjects, and practically limits the powers of the antre
in the executive field to nothing, which was moved by my honourable ¥riend,
Mr. K. T. M. Abmad Ibrahim and ably supported by Mr. Muhammad Ismail
and’ Mr. Pucker. Sir, the House will be aware that these honourable members
are fairly important people, particularly Mr. Muhammad Ismail who happens to
be the President of the Muslim League in India and the virtual successor to
Mr. Jinnah. When he makes a political statement, it cannot be dismissed as

. being something which is of no value. One of the reasons why the Govein-

ment of india Act is so elaborate, one of the reasons why sueh great ernphasis
on provinzial autonomy was laid in the past, one of the reasons why we in this
country agreed to the Cabinet Statement of May 16, 1946, was the fact ihat -
the Muslim League wanted complete freedom of action in the provinces which
it controlled. Sir, that circumstance no longer exists owing to -the dissection
of the country into two. That circumstance has now faded into obscurity, and
therefore it seems to me that my honourable Friend is simply starting the

“trouble from the beginning viz., the agitation . that provinces should have
greater pSwers ‘when actually there is- no attempt ‘to fetter the powers of the
provinces. If there is any opposition to this Draft Constitution; it is a political
cpposition, rather than an opposition to any particular feature of this Draft
Constitution. My honourable Friends-have warned us-that -we have a cons-
cience, that we have to sct according to that conscience. - I may tell the
honourable Members of this House that their congcience wiil not be affected .in
any way if they approve of article 60, as it stands, that they may restzassured

. that there will be no inroads into the.freedom of action of the provinces and
that really no real limitation of the executive power of the provinces is con-
templated. -Provinsial opinion will be adequately represented in the .Parlia-
ment to be: the pros and cons of each particular piece of legislation contempla-
ted in this article will be adequately canvassed before the Centre is granted
execubive power in .¢gard to any subjeect which falls in the Concurrent List.
I might again draw the attention of the House to what was mentioned in the

- Joint Select Committee’s report in respect of the 1935° Act that they did not
contemplate that even in thé métter of giving executive directions under Section
126 (2), it would be done right over the wishes of the pfovinces, because after
all the Centre was not something apart from the provinces. Even in the
future the Central Legislature will only consist of representatives of the units.
In one House it will be representative of the unit legislatures. In the other
House it will e representative of the people of the units.” The Centre can
have no existence in the future apart from the provinces - or units and why
therefore suspect the bona fides of that legislature and say that that legislature
will grant powers to the Centre in such a manner as would fetter the freedom
of action of the units? . : '

Sir, on the other hand, as I said onee before, this proviso precisely delimits
the functions of the Centre and the units. There will be no more ambiguity,
no more blurring of responsibility. T feel that intrinsically the article is sound
and the House will not, I have no doubt, be guided by the threats uttered by -
these appeals to conscience, the threat of the totalitarian state o things to
tome wh'lch‘my honourable Friendg from Madras of the Muslim League think

<
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‘is gding to come to-pass. - Sir, | thls article......

B. Pocker-Sahib Bahadur Is it .not a fact that Whlps are bemg 1ssued 03 eL ,
'such questions?
Shri T, T, Kﬁshnamacharx. I have no desire- te - answer my hqnourable

Yriend. Whips may be isstued.: We Know wids is being-done.. 1t 1s u matbter of

" - convenience. . If some of us do hot- congregate together and ‘get through the

“work that is to come before the House by mutiad agreement; I am afraid this
House will have to it for three or four years. By acting together some of us, =

not exactly the members of oue Paity but a number of people who.act together -

" ‘are only expedﬂomg the framing of tnis Constitution for our country well, 1

can couceive that my honowrable Friend does not want g _constitution for’ this

- country. If that is, his idea,” well, he might object to the method by which wé

are carrying on the work. . Sir, I thmk these. allegatmns dre without any point.

- The basis of the opposition is- political. If has its origin in the.faet that the

- Muslim League pever wanted India to be a strong country, with a strong g0V- .
- ernment. Lherefore, Sirs 1l hope the House  wui dismiss al shese' vague

flireats and all these. allegatxons -and “support the article ‘before _jt.
The Honourable Dr. B. B. Ambedxar (Bombay Geneml) Mr. . Vice-+ -

- Pxesuient Sir, I am sorry “that I cannot aecept either of the twe amendments
. which have been moved to this proviso, bub I7shall state to the House very

briefly the reasons why I am. not in a position to actept these amendmen’s.

_"Before I do so, I think it is desirable that the House should know what exactly

Y

is the dlfference between the position' as stated, in' the .proviso -and the #wo
amendments which are moved to that proviso. Taking the proviso as it stands,
it lays down two propositions. The first proposition is that generally the .
authority to' execute laws_which relate to what is called #he Concurrent field,
whether the law is passed by the Central Legislaturé or whether it is passed

. 'by the Provincial or State Legislature, shall ordmarlly apply to the Provmes

or ‘the State. That is the first proposition which .this proviso lays down. Th@
second proposition which the proviso lays down is that if in any ,p'zrtmular ©as

Parliament thinks ‘that in passing. a law which relates to the Concurrent ﬁeH
the execution ought to be retained by-the Central " Government, Parhament
shall Have the power to do so.- ~ Therefore, the position'is this; that in ‘afl
cases, ordinarily, the executive authouty so far as the Concurrent List is con-*~

cerned will rest with the units, the- Provincss as well ‘as the States. It is

: only in exceptional cases that the Centre may prescribe that the execution of -

a Consurrent law shall be with the Centre.  The amendments which have been

; 'moved are différent in their connotation. The firs§ amendmehnt is that the '

Centre should havé nothing to do with regard to the administratiori of a law -~
which relates to mabters placed in-the Goncurrent field.. The second amend-
ment vshlch has been moved by ‘my honourable Friend, Pandit Kunzru, although

. it does_not permit the Céntre to fake upor itself the execution of & law passed' '

in the Concurrent field, is prepared to permit the Centre to issue - directions,

" with regard. to- matters falhng within Items 25.and 37, to the’ Provmmal Gov-

'emments That is the difference between - the two amendments.

“The  first amendment really goes much beyond ‘the present. position as. et
out in the Government of India Act, 1935. Ag hondurable Members know,
“even under the present Government -of India- Act, 1985, it is permissible -for
the -Central Government ‘at least to: issue directions to the Provmnes, setting
out the method and manner in which, & paltlculfw law mav be carried out: . The

- first: amendment ‘T say even takes away ‘that power which the presént /Gov-

) "emo 1mder the Govemment of Indla Aet, 1935 ' .-

“grnment of Tndia ‘Act; 1935, gives to ‘the - Cenfre. The amendment’. of my

~“bonouiable-Friend, Pandit Kunzru wishes to vestore the poswh@n back. to Vhafo -

i$ now found in -the Government of India Act, 1935, _ -

. Pandit Hirday Nath Kunzru I go & little beyond that Th@ sécond par‘:-
of my amendment goes beyond any poweér which.the Govemment ofe Ircha now

-
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The Honourable Dr. B. R. Ambedkar: Well, that may be so. That I said

" is the positibn as I understand.it. Now, Sir, I will deal with the major amend-
_ aent which wants to go back-to.a position where the Centre will not even
have the power to issue directions, and for that -purpose, it is necessary for
me to go into ‘the history of this particular matter. It must have be.en’ not;c}e_d
__and I say it merely, as a matter of fact and without any kind oﬁ insinuation
in it at all,}—that a large-number of members who have spoken in favour of
the first amendment are mostly Muslims. One of them, my ¥riend Mr. Pocker,
‘thought that it was a sacred duty of every Member of this House to oppose the:

proviso. I have noideai.... . . : , . ,
' B. Pocker Sahib Bahadur: I havﬁi{bt.said_ that, Sir.. I'only said thab if
+ is the duty of every Member to act according to His conscience.

-

> The Honourable Dr. B. R. Ambedkar: By which. I mean; 1 suppose that .

every Member who~has a conscience must oppose the proviso. It cannot mean

anything else. (Laughter.) L T

B. Pocker Sakib -Bahadur: Certainly not, 0 .

The Honourabls Dr. B. R. Ambedkar: Now, Sir, this peculiar phenomenon

. of Muslim members being concerned “in this’ particular proviso, as I said, has
a history behind it, and I am sorry to.Say that my honourable Friend, Pandit
Kunzru forgot altogether that history; I have no doubt about it that he is
familiar -‘with that history as I am myself. : I

-

This matter.goes back to the Round Table Conference which was held in
1930. Everyone wio is familiar with ‘what happened in ‘the Round  Table.
Conference, which was held in. 1930 will remeémber-that the two major parties’
who were represented in that Conference, nameiy the Muslim Lcague and-the
Indian National Congress, found themselves at Yoggerheads on muany, points of °
constitutional importance.- ' -

-One of the points on whish they found themselves ab loggerheads was the-
_ question of provincial autonomy. Of course, it was realised that there could -

"not be complete provincial autonomy in a . Constitutiomr which - intended to
preserve the unity of India, both in the matter of legislation and administra-
tion.~ But the Muslim Leagne took up such an adamant attitude on this point
that the Secretary of State had to make certain concessions 'in order to re-

_concile the Muslim.League to the acceptance of some sort of responsible Gov-
ernment at the Centre. One of the things ‘which the then Secretary of State
did was to introduce this clause which is contained-in Section 126 of ‘the Gov-
ernment of India Act which stated that the authority of the Céntral Govern-
ment so far as legislation in the concurrgnt field was concerned was to” be
strictly limited to the issue of directions and it.should not extend to the actual
administration of the matter itself. The argument was that there would have
been no objection on the part of tHe Muslim League to have the (lentre ad-

- minister a particular law in the concurrent field if the Central Government
was not likely to be dominated by the Hindus.. That was so expressly stated,
I remember, during the debates in the Round Table Conference. - It'is because

. the Muslim League Governments which came into existence in the . provinces
where the Muslims formed a maiority,” such as for instance in the North-West
Frontier Proyince, {he Punjab, Bengal and to -Some extent "Assam. did nof
want it in the field which they thought exclusively belonged to them.by reason

. of their majority, that the Secretary of State had to make this concession. . I
have no doubt about-if that this was a concession. It was not an acceptance
of the principle that the Centre should have no authority to administer a law

_pgssed.m the concurrent field. - My submission therefore is that the position

" stated in°Section 126 of the Government of India Aect, 1985, is not to be justi- -
fied on principle; it is*justiﬁ_ed because it was a concession made fo the Muslims.

’

he ~ - L



1138 ' CONSTITUENT ASSEMBUy OF iNDlA'  [80tH DEe, 1048
< [The Honourable Dr. B. R. Ambedkar] ~" ' ‘

Therefore, it is not proper te rely upon Section 126 in.drawing any supp.ort-for'
the arguments which have been urged in favour of this amendment. :

Sir, that the- position stated in Sectioﬁ 126 of the ‘Government of India Act

. was fundamentally wrong was admitted by the Secretary-of State in a. sul?
sequent legislation ‘which the Parliamént enacted just before the war was dee-
lared.  As honourable Members will remember, Section 126 was supplemented -
" by. Section 126-A by a law made by Parliament just, before the war was dec-
lared. Why was ‘1t that the Parliament found it necessary td enact Section

~ 126-A? - As you will remember SectionT126-A is one of the most drastic clauses

. in ‘the Government of -India Aqﬁk,‘ so far as concurrent legislation s
/.eoncerned. It permits the Cehfral . Government to _leiglslate not Vgnly.
on provincial subjects, - but it permits ~the -Central .Government
“to take over the administration. both of provincial as well as concurrent sub-
jects. That was done because .the Secretary*of State felt that ab 'Ieast_n} the _
'war period, Section 126 might prove ifself absolutely fatal to -the administra- =
-tion of the country.- My subission therefore is that Section 126-Al which was -
- enacted for emergensy purposes is applicable notonly for an’emergency, but

- for ordinary purposes and ordinary times as well. - My first. submission to the

© House thefeforé is this: that no argument that can be based on the’ principle
of Section-126 can be valid in these days for the circqmstances whlch T have .
mentioned. S . R - - T ‘

Coming to the provigo, . .= e, : S
" B. Pocker.Sahib Bahadur: With your permission, Sir, may.I just correct

my learned Friend? This Constitution is being framed for the present Indian

- Union in which there is not a single province in wkhich the.‘Mushms are in a .
majority and therefore there is absolutely no point in saying that it is the .
Muslim ‘members that are mhoving this amendment in ~the interests of the
Muslim League. It is a very misleading a,rgument.ba,sed/ on & mlsconc'eptloﬂ
of fact and:the Honourable Minister for Law forgets the fact that we in the
present Indian Union, Muslims as such, are ‘not in the least to be particularly

" benefited by ‘this amendment. = o :

» The Honourable Dr. B. -R. Ambedkar: T was just going to say that although
“that is a spdtement of fact which I absolutely accept, my complaint is that the
Muslim members have not yet given up.the philosophy of the Muslim League
which they ought to. They are repeating arguments which were ¥alid when .
the Muslim League was there and the Muslim Provinces were there. They
have no validity now. I cannot uhderstand why the Muslims are repeating
them. (Inteiruption.) . S T o R
" Mr. Vice-President: Order, order. - ( .
_ The Honourable Dr, B. R. Ambedkar: I was saying that there is no subs-

~ tance in the argument that wé are departing from  the provision contained in
Section 126 of the Government of India- Act. "As I said, that section was riot -

[

S

based upon any principle at all.”. : .

- .In support of the proviso, I would like to say two things. First, there is
ample précedent for the proposition enshrined so to say in this proviso. My
honourable Friend M. T. T. Krishnamachari has dealt at some length with

* the position as it is, found it various countries which have a federal Constitu- -
“tion. T shall not therefore labour that point again. But I would just like to -
make .one reference.to the - Australian' Constitution. In the Australian Cons- -
titution we have also what is called a concurrent field of, legislation, - Under
the Australian- Constitution it is open to the Commonwealth Parliament in
making any law in the concurrent field to take upon itself the authority to _
administer =1 shall just quote one -short paragraph from a well kndwn book
P 2 . . K ; . . ] : T /

N .
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callea 'Legislative and Executive Powers in Australia’’ by a great lawyer
, Mr. Wynes, This is what he says: : o v

“*Lastly, there are Commonwealth Sj;_a‘mtesi ‘I:«efroy states ’g,hah g)geeutlve ,
power is derived from legislative power unless there be- some restraining en-
actment. This propesition is true, it seems, In Ca_nadg., where the d\oublg
enumeration commits to each Government_exclusive legislative powers, but 1s
not applicable in Australia. Where the legislative power _of the Common-
wealth is exclusive—e.g., in the case of defence—the eecutive power in relation.
to the subject of the grant inheres in the Commonwealth, bub in respect of
concurrent powers, the-executive function remai{m, with the States until the .
Commonwealth legislative power is exercise_d.” _\ .

" \Which means that- in the concurrent field, the executive.
authority remaing with = the  States so long as the Common-
wealth has neb exercised the power of making laws which it had. The.
. moment it does; the execution of that law is automatically transferred to l’fhe -
Commonwealth. Therefore, comparing the position as set out in the proviso-
with the position as it is found in Australia, I submit that we are not making,
any ‘violent departure from any federal principle that one may like to quote.
Now, Sir, my second submission is thatthere is ample justification for a provise-
of this sort, which' permits the Centre in*any particular case to take upon
itself the administration of certain:laws in the Concurrent List. Let me give
one or two illustrations. The Constituent Assembly ‘has- passed article 11,
which abolishes untouchability. It also permits Parliament to pass appropriate -
legislation to make the abolition of untouchability a reality.  Suppoding the -
Cenfre makes a law prescribing a certain penalty, cértain prosecution for obse
truction caused tc the untouchables in the exercising of “sheir civie rights..
Supposing a law like that was made, and supposing thab in any partiular pro-
vince the sentiment in favour of the abolition. of untouchability is not as
-genuine and as intense nor ig the Government interested in seemg that the
antouchables have all the civie rights which the Constitution guarantees, is it
logical, is it fair that the Centre on which so. much responsibility hag
been cast by. the Constitution in the matter of untouchability, should merely
pass a law and sit with folded hands. weiting and watching - as - to what the -
Provincial Governments are doing in the matber of_executing all -those particu-
lar laws? As everyone will remember, the execution of such a law might re-
quire the establishing of additional police, special machinery for taking down
if the offence was made eognizable, for prosecution and for all costs of adminis-
trative matters without which the law could not be made good. :Should not the
Centre which enacts a law of this character have the authority to execute it?
1 would like to kmow if there is anybody who can say that on a matter of such
_ vital importance, the Centre shonld do nothing more than enact a~law.

Tet me give you snother illustration.. We have' got in this country the
practice of child marringe against which there has been so much sentiment and
so much outery. Laws.have been nassed by the Centre. ~They are left to be
- executed by the provinces. We all know what the effect has been as a result
of this dichotomy between legislative authority resting in oné Government and
executive authority resding in the other. I understand (and T think my -friend
Pandit Bhargava who has been such a staunch supporter of this matfer has
been stating always in this House) .that notwithstanding the legislation; child
marriages are as rampant as they were. Is it not desirable that the Cenire
which is so much interested in putting.down these evils should ~have some-
auth_ority for executing laws of this character? = Should it merely allow the
provinces the liberty to do what they liked with the legislation made by Patlia-~
ment ‘'with such intensity of feeling and such keen desire of putting it info-
effect? Take, for instance, another case—Factory Legislation.. I can remem-
ber very W.ell wh.en I'Wasr the_Labour Member of the Government of India
cases after cases in which if was reported that no Provincial GovernmienE or a6

F ¢ -
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*Jeast a good many. of them were no prepared to esta.bhsh Facbory Inspectors
and to appomb them: in order to see that the Factory Laws were properly, exe-
-euted. 'Is it desirable that the-laboui legislations.of the Central -Governinenf

v

- - .should be mere_paper legislations with no etfect given to ‘them?. How can .
.. effect be given to them unless the Centre has got somie authority fo make good _

the administration of laws whlch it makes? ~I therefore submit~thab having
.1egard 40 “the . cases which T have cited—and I bave no doubt honourable
.Members will remember many morée cases after their own experience—that a
" large part of legislation which the Centre makes in the concurrent field remains
merely a paper legislation, for the gimple teason that the Centre cannop execute
_its own laws. I think it is @ crymg situation whrch ought to be rectrﬁed whjch
the proviso seeks to do, = )

-

There is one other point Whlch I would hke to*mentmn and it is th1s Really
speakmg, the Provincial Governments ought to welcome this proviso® because

‘thére is_a .certain sort of financial anomaly in the existing position. For the .

Centre to make laws and ledve to’provmces the administration means imposing
-certain finaneial burdens on.the-provinces which is involved in the employment
~of the machinery f0r the carryinggout of those laws. When the Centre. fakes
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-~ upon itself the responsibility of the executing of those laws, to thaf extent the .

‘provinces are relieved of any financigl burden and I should have thought from

that point of view this proviso should be a welcome ‘additional relief which the
" provinces’ seek so badly. .I therefore subimit, .Sir, that for-the reasons I have

given, the proviso contains a prmcrple whlch this House would do -well to
) »endoLse (Cneers) o R

Mr. . Vice President: I shall now put ‘the amendments to vote. .

[ N

- The question is:
- ’ Co " . o i :
S“That with reference to amendment No. 1289 of -the List of Ameéndments, in sub- cla,use

{a) of-clause {1j of article 60; between the words ‘Parliamrent has! and the word powel ; the
word ‘exclusive’ be inserted. " . .

i

~ Mr. Vice-President;- The question is+ . . - o
“’I‘hat with reference to amendment No. 1289 in.proviso’ to clause (1) of article 60, the
~words ‘or 1n any law made by Parhament’ be deleted.” . = .« ~
_ - The amendment was negatl’( ed S . i
Mr Vice- P‘esuient *The questum I8 L0

‘. ‘That with reference to amendment Nb 128q after c)a,use {1) of article-60 the following
cclavse be inserted : 3 . T '

’ . .- ‘

‘(1a) Any poweuof Parliament to ma.ke laws’ for a State with resppct to any matter

I : specified in entries 25 to 37 of the Concurrent List shall iiclude power to make

laws as respects a State conferring powers and impdsing duties, or authorising
the conferring of-powers and the 1mp0s1t10n of duties upon the Govérnment of ~

The qmpndmen* was negatived A -

PN Tidia or officers and aufhorities of the® Government of India as respects that

- ‘matter, notwithistanding' that it is ofie with respect to Wthh the Lafrlslature of
’ - the Stabe also has _power to make laws.” "

o e The amendment was negatwed
Mr. VlC”"PLGSLdent. The questlon igr . . ey
.- B _ : ;.

“'Lhat the proviso {6 cIause (1) of a,rtlcle 60 be deleted.” . @

e The amendment was negatlved C -~ -
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M.r VICe~PIe51dent ‘The questlon is: .- . ) | - '
“That artacle 60 stand part - of the Constxtumon . ’

The motion was adopted o
Article 60 was .added tq the Constitution. * L

‘Article 61 o
Mr. Vice President: The motion before the Héuse is: |

“That article 61_form part of the Constitution.” ' ’
The first o sendment, No. 1294, by Mr. Pdlg may be moved .

Mahboob Al Ba.xg Sahib Bahadur (Madras Musllm) Mr, Vice- Premdent
1 beg.to move: N

-

“That for the éxistina Clausé (1) of article 61, the following be sub’stituted i

‘L) There shall be a Council of Ministers to aid and advxse the Plesldenb in the
u\ermse -of his functions,

< (b) The Council shall consist- of fifteen ministers elected by the elected members of
both the Houses of Parliament from among themselves in accordance with_the-
system of proportiondl representation by means of a single transferable vote, and-.

- * one of the ministers shall be elected as Prime Minister in like manner.” -

- Sir, the purpose of moving this amendment i ﬁrstly, to secure in the executive: =
i.e., the Cahinet, proper representativés and secondlys. to.secure representa- -
tives from all’ seckions of the people. The method by which ministers are-
appouted to the cabinet as envisaged in the Draft Constitution and ss has.
been %ne practice in the past under ‘the Governmentr of- India Act, 1985, and.
previous thereto also, is that the leader of the party which has been returned. _
in majority is called upon by the Governor or the Governor-General, as .the
case may, be, and he is asked to form a government; and he chooses bis-
colieagues in the Cabindt. That is-the practice in the past and that-is what.
is envisaged in this Draft,” and that is 12 aecordance with the form of govern--
ment in what is called narhamentary democracy. "My ‘zcnception of~ demo-
cracy is rot the conception of democracy as can be considered, or as can-be- .
gauged irom the system of government- called parhamentary democracy
According to me, parhamen‘usry democracy is ne* demogcracy -at all” Denio-:
eracy, dLCOI‘d]Dg o me, is naot a rule by mere ragjority; but it is rule by
deliberation, by .methods of deliberation on any particular matter, by takmg'_
_into Consideration all sections, who malke up the pecple in e’eneral Now, let
us see what actually happeas, at the time of the formation of a cabinet. Take .
for- instance, the case of a parliament consisting of -200 members. If 105-
members were returned by a particular party, one .of the members who is”
elected as the leader- out of the 105—and he may- ’f\a\e been elected by a
majority of only 60, he ig called by the. President and is asked to form the
Government. That is, out of two hundred members, the man who gets 60
votes is called by the President to form the oovernmen’c and he becomes the
Prime Minister and his Prime Minister chooses his own men without referance
to the will and to the opinion of his own party, or of the members of the
Parliament. He may choose his own men. He is really in great difficulty
sometimes. If He chooset a certain member as his Minister, there are others -
who "are up’ agams’o him; vt he has been given the choice. So the net result

Shri H, V. Kamath (C.P. and Berar: Genelal) Sir, on a point cf szder.
The second part of the amaniment moved by Mr. Paig relates to the appeint-
ment of Ministers which forms the subject matber of article 62. So it cannot:
be moved as an- amendment to article 61. . :

i
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Mr. Vice- Presuient There is an_amendment, L understand

cover your cbhjection.
Maliboob Ali Baig Sahib Bahadur:. Therefore Sir, aecordmg to, the- Draft

¢ Constitution, the-person who is supported by 60’ persons out of a membe*shm
of 200 persons belonging to the House.........
~ Mr, Vice-President: Mr. Kamath will please turn to amendment No. 1302
standing in the name of Mr. .Baig,” and he will .get the 1equmte mformatxon

to answer his obJeotlon
* Mahboob Ali Baig Sahib Bahadm He is ealled upon to ﬁﬂ:ﬂn the’ Cdb?neu

- He might choose any person a$ his Minister, who, in the. opinion of his own .-
- party;. may not be suitable for a. mlmstershlp, not. even taking into”considera- .
tion the opinion of the entire House. Therefore, my submission is that this -
kind of )ppom‘fment, of the Executive-to rule over the country is anything but
democratic.” In the first place, as I said, they, are not chosen by the entire
< House consisting of 200 persons, and even the Ieader who is caled the Prime
Minister and who formgs the Cabinet is not elected by a majority of the House,
and in the case of other members of the Cabinet, ’chev, are not chosen at all -

by the neopLe - L, ,
It iy, nowever, be said that the. party” has been réturned in a majority
~ and tneretola the Leader has got the right to choose his men. But I submit,

- Sir, that it is by a legal fiction that these members of the Cabinet are chosen.
- It may sc happen that if election- takes place in the cese of individual ministers,

© théy may not be elected at all. Shall we then cull these Ministers—the
Ministers of the pecple?. Cab we say: that they have been elected in a demo-

ciatic way, and appointed in a democratic way? Surely not. It is only by

a legal fiction that they are there. Therefore my submiss’ on is tha.t it is not
. . . . \ )

the democmtlb way.
T Still, it s said that palhamentary democracy has been a success in England
and other places and so on and-so ferth. My submission is that' 1 do not agree
with the statement that that is parliamientary democracy at all. Sir, T am
rather amused, though I am very mueh concerned -also when people say that
‘parliamentary democracy based upon’ party pOxlthS is the best method. - T
" must say thal this kind of democracy obtaining in what is called parliamentary
detnocracy is far from,being democratic, and all the ills ang all the evils of
the. internal revolutions ‘and internal changes in ‘governments in Europe
specially, are due to_these political parties, one political party coming into
power and the other political party trying to pull it down. Thati is what is
happening there. Can we not have democracy without parties. and withqut
any political 1mrtles9 Mv conceptxon of the future polities  is “non-party

politics........ o
An Honocurable Member ,Communal parties,

" Mahboob Ali 'Baig Sahib Bahadur: Gertainly not, Sir. You are » Wrong
Do. not be obsessed with that idea; the sooner you get rid of 1'c the better '

'Mr. Vice-President: Mr. Baig, please address the Chair, -’
- Mahhoob Ali Baig Sahib Bahadur: I am -addressing you, Sir. 14 is the
tendency amongst some of our Friends that whenéver a man, belongmg to a .
different religion than them, speaks he has to be heckled. That s wun- -

“fortunate. But I am plopoundmg the 1dea whether we cannot have non- -party

pO]ltlLS ,
- Shri Algu Ral Shastn (Umted Provmees
party politics view that you are propounding.

- Mahboob Ali. Baig Sahib Bahadur: If my frlend wants an ms‘oance, I caw
quote him the instance of Switzerland. In that country you have not got
swhat are called pohtlcal parties bemo‘ retumed there. There, after members

whmh will

1

General) It is g narrow-mmded' :

e -8
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the Parli *they elect their own Ministers to the Cabinet.
ve elected to the Parliament, they elect \ ters to _ »
"gi:hat, is what has been happening there and for the last several een‘ourxest g_ou
have not had any revolutions in thai country. There has been no Sl}ll(}h H’Egv
like one party ceming into power and suppressing or oppressing ano‘o er party
“and all that sort of thing. ‘ e

What was the concepton of democrecy in-the past? In those days l.t _vlvaéa
not political parties that formed ~gevernments. Non-party po'htlcs_ prevaile
and the best men were-chosen from all sections of the people. They were s?nE _
to Parliament and these Memnbers of Parliament themselves chose . their rulers
and executives. :

Now, Bir, the reason why persons belonging to one political party- are
nervous about the pdrty in power is that each political party is trying to
retain power and when 1t is in power it exercises that power . to oppress ' and
suppress all cther. parties. Such things should not bg.”The only political /
party we chould have is the party that v_vorks _fog the welfare of thg-, 00unt-ry.
If ‘our represontatives that are seat to the legislatures- and to Parliament sit
together and/ deliberate about which is the best method of democracy and
—pr?.)mulga’ré laws which are beneficial to the people, be it _fc)r n_a‘,’_c‘iona‘lization
or for any other purpose, where is the necessity; I ask, then for political parties?

Pandit Thakur Dass Bhargava (East Punjab: General): How will- you
ensure collective responsibiliby? . ' : :

Shri Algu Rai Shastri: How will you ensure collective vesponsibility? That

"~ is the question. ' o

_ Igahboob Ali Baig Sahib Bahadur: When there are no political parties, the..
Cabinet that will be chosen will be non-political and the only aim before their
m'nd will be the welfare of the couniry and they will co-operate with one
another for that purpese. That'is my conception. Therefore, as 1 submitfed,
the present wuethod by whick the Prirae Minister and the members »f the
Cabinet are chosen is something -which cannot be called demoeratic, because
all the members do not have-a hand in choosing the Premier. Their own party
men have the right to choose and even in the party, if the leader gets one vote
more than his opponent, he hecomes the leader and it is he who chooses'the
other niembers cof the Cabinet. " Therefore, the appointment of these, Ministers
-to the Ca\%‘aet is something which is undemocratic and cannot be called demo-
cratic at ali. 'That is the first point T would like to urge.

In the sccond place.J am visualising to mnyself how -to get rid of all the
nervousness and troubles that countries have in this world on account of such
political parties, such as, the Communigt Party, the Socialist Party and the
Democratic .Socjalist -Party, ‘all of which come into. existence, éach with its
own vyrogramme, and when-in power, in order to retain that power, suppress
and oppress others. There is no necessity for all this. Every party or group
will proclaim that its programme is the best for the country. But when the
aim is the good and.welfare of the country, is there ahy necessity for any
division amongst the persons calling themselves as members of the Socialist
Party, the Democratic Socialist Party, the Communist Party, and-so on? _So,
from. that point of view, I am visualising a state of things in which the mem-
bers who are sent by the people should choose their own men and elect them to
the legisiatures. That is the democratic method.

Therefore | move that due consideration may be paid to my point of view
and I hope thet Members will not be so uncharitable as to stigmatise this
because T am a Mussalman and think T have something else in my, mind.
Thare is nothing ulterior in my mind at all. We are entitled to talk on general
topies without being accused of ill motives. ‘

, Shri B. V. Dhulekar (United Provinces: General): May T know from you

whether Switzerland is a country or a osmopolitan hotel? - .
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"‘Mr.. Vice- President: You aeed not answer that question: The next amend--
‘menf, Is in the name of Prof. : . Shah——amendment No. 1295, *

. The Honotrable Shri K. Sa.ntha.nam (Madras:: General):_ There is-a similar .
a'nendment in his name, amendmént No.~1300, and that may be moved- also.

_Mr. Vice-President: I wish to inform. the honOurable Member -thag there

are certain: amendments to -this amendment. .
. So wiil the honourable Member move the amendments as I call them out
. Prof. Shah—amendment No. 1205, | » . .
Prof. K, T. Shah (Bihar: General): Sir, I move: .

“That in clause (1)' of a,rt.lclt= 61, the words ‘with the Prlme Mmlster at the head! be
deleted.”’ - o . .

“The' article as amended Would read S SN

V i “There shdll e a Councll of Ministers t0 a,xd and advise the Presldent in the c¢xercise of . -

" his functions.’ R
-+ Inssuggesting - that the decxgnatlon of the Prime- M1n1ster should be. kept.
out of the Constitutiorr, I am not specifically opposed to-the institution of the
_Prime Minister. The. ane‘Mlmsier as an institution has been well-known
to the Constitution of England ever since Sir- Robert Walpole was. in charge
of that oftice.  ¥Aud yet to the Riitish Constitution even today he is not known.
All the social status, official prestige, and other precedence~he has.got is by~
way. of Ordele uh(}ouncﬂ than by..a specific’ provision in the. Constitution.

- Mr, Ta]a,mul ‘Husain (Bihar: Mushm) May I know. from Prof Shah - that,
though he says that the Constitution of England does not know whether the
Prlme Minister exists, is it not a fact that the whole’ world knows that thexe
is a_Prime Minister. of-England? - 4

Prof. K. T. Shah: T have not said- that the Prime Mlmster as an 1n:t1tutlon
should be abolished. But I am only suggesting that he should be kept out
“of the Constitution. . That ‘does not mean_ that” he should not be known as
" Prime Minister, or he should not exist in fact. Noth’ ng of the 'kind. Tt only
means that, as “far as the Constitution goes, the Ministers should be "described
as Ministers by themselves; and any separate importance or gtatus or des-
“cription should be kept out of the Cons{ntutlon to perm t.a deglee of flexibility,

which may otherwise be lackmg - . P

A Minister of Finance we do not describe ‘here as a Minister of Finance:
likewise in the case of a Mmister of Defence, though there may be Mll’]lSteﬁ
of Defence, we do-not provide for one spemﬁcally in the Constitution. * Simi
larly, there will be the Prime. Mihister, without the Constitution providing fo:
that. office in so many wordsser deccrlbmg/hlm as such, and makmg him ar .
_integral part of ‘the Constltumon In fact, of course, :we. _should awvays havt -~

g Prime Minister. \_ - : :
A

- As T-started by savmg, Sir, the. mqtﬂcutxon of the Prime Minister-is a very
useful one, and may serve as a machinery for holding together a party: a .
_means’ o e\pedlfe business, reg,ulate and distribute. work, and in many othe}
ways, be a useful help in Workmg the Constitution.

" But on the theoretical-side of the Constltutmn 1 submit 1t is not abso‘utels
necessary—and T rather think it 15 not even deswable—that we should "insist
upon the retention of the Prime Mmlstel qua Prime "\Imlstel' as the head- of

. the Couneil of 1\/Imls‘cerQ o . A ‘ ’

_The seéond reasén T havc for eugges{mg t}us amendment is thab I legarc/
the Ministers to be not only.equal amongst themselves, but because, if for.
~any. reason; the’ Prune Minister may be unweleome or any “of his colleagues:
s hecorhés unweleome, we should not"he cbliced to hdve a’complete change -of
tlw en’rne Mzmxtrv « The: power: Wh ch thls~ (‘onsmtutlon as a’ Comtltutlon

-
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~ seeks fo confer upon the Prime Minister makes it inevitable t,ha{; & degreee aif.
power will concentrate in his hands, which moy very likely mm’oate agam&‘éyf»
the working of a real, responsible and democratic Government. -

It mey be,—it has often happened,—that only a perticular Minister s
unwelcome on & particular occasion; or that & particular policy of ‘Govesm:-
ment is unwelcome. Now, if only a particular Minister is unwelcome, I pew=-
sonally think i is undesirable to sacrifice the whole Cabinet under the gbctﬁn@:ﬂ
of collective responsibility, which comes on later in this article, We’ showi'
rather provide for the possibility of dropping one or another Minister, withewts:
#ka necessity of changing the entire Cabinet. It may be that. with e
authority thst the. Prime Minister will possess, he will still be able to d&@g@
out one Minister, and yet carry on the Grovernmen‘r as 8 collec"we Cabineh,
substituting the entire Ministry by another. .

1 consider, however, that the danger becomes greater -when the Prima
Minister himsel may be’ the objéct of such want of confidence or unpopulsmﬁy,,
A% such a moinent the Prime Minister should have the right, against-perbaps
the majority of his own colleagues, to digsolve Parliament, or rather the Houss-

_of the People; and at least have a chance of one more de'(ay to vindicate hipe-
self if he so desires.

I hold the vlew, Sir, bhat this w0uld not only be in the mtezests of resf;,
responsible and democratic Government functionifig; but also in the interests
of the Ministry concerned, or its policy. Accordingly, I have put forward tBis
gmendment, which, however I repeat, does not by convention make &
mmpossible for the ane Mmlstetshlp continuing, nor exclude the powers andl
functions which we now associate with the Prime Minister being vesﬁed‘ in omz
such Minister. T commend the amendment to the. House.

Mr, Vice-President: Amendment No. 1296 standing in the name of S&Eﬁ
Rama Naraysn Singh. The Member is absent.

(The amendment was not moved)

Then, smendments Nos. 1267 and 1298 standing in the names of Mk.. Mok,
Twhir and Saiyid Jafar Imam. They may be moved together.

Mr, Mohd. Tahir (Bihar: Muslim): Mr. Vice-President, Sir, I beg to mowes

“That st the end of clause (1) of article 61 the following be inserted : -

‘Bxcept in so far as he is by or, undér this Constitution required to exerclse his Fimmm-
tions or’any of them in his discretion.’ ™ :

I this amendment is accepted, thec the article will read thus -

““fiere shall be a Council of Ministers with the Prime Minister at the head to aid ame>
advise the President in the exercise of his functiona except in so far as le is by or undms:
this Coostifation required to exercise his functwna or-any of them in his  discretion.”

- Now, my second amendment-is as follows:—

M the following new clanse-be inseited after clause {1y of axf,mle 61 and the existims:
- ekiwme (2) be renumbered as. clause (3):

‘(8) If any question: arises whother any matter is or is not a matter a8, respect& whiels
the Ptemdent, is by or under this Constitution required to act in his discretiom,
the decision of the President in his discretion, shall be final and the validity of-
any thing done by the President shall not be called in questlon on the ground ﬁﬁsﬁ’:
he ought or ought not to -have acted in his discretion.

In moving these amendments, I want that the President of India, almnm%
ke is a *nominal President’ in the words of my honourable Friend Mr, Kamst

still I want that the President should not be tied down all round. At leasts
this House should be generous enough to give him the freedom. of using hie
diserotioaary powers. In introducing this exception, T would submit that &
iz . not 8 novel exoeptwn‘ if you will be pleased to look at article 143 of thw

LY
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Iﬁh'aft \Constitution you- wxh find- ’rlmt the same excephon ‘has beén allowed in
: mespect of the  (Governors and the Ministers of the State., When the Goverpors
- of the States have been given power to, exercise. certain powers in their dis-
.- ametion, I do not see any reason why this- umocent power"houfd not be gmnﬁed
wiw the President of IndJa

‘{ néed not. make any long speech in t.hls connectlon I close my speech
- ~with ‘tBe hope that my honourable Friend Dr. Ambedkar will’ consider this

qnestlcn seriously and. decide in favour. of my amendmenta * With these few
awords, §ir, I, move.

. M. Vice-Prosident Then there are amendments Nos ]‘799 and 1300 by
®Prof. K. T. Shah. -

_ Prof. X. T. Shah: Mav 1 move boi;h of them togetbher? There 18 a tnrﬁh-«r
" wmendment to . one, of them SN ' i

JMr, Vice- Premdent Yes i J_ ) 4- ‘:’
»?IOL K. T. Shah Slr 1 beg to move ‘

‘"I’ha,f ab the end of clanse (2) of arhcle 61 the words -‘except by the H’lgh (}uu-{ wof -
" Parliament’ when trymg a President under sectlon 50 be ‘inserted.”

- Asadvised bV you, I Wlll also move my amendment No 1800 now
1 beg to moye: ’ PR . ~

¢

.-

- "‘Tha,z a,fter clause {2 of article 61 the follomng new clauses be’ mserted —

_ " 424} On every charige in,the Councxl of Ministers, 'and particularly on every ‘change
¥ of the holder - of "Prime- Mlmst,ershlp, the Prime Minister (alternatively, the
President) shall *present the new miinister as the case may be to--thie People’s

#House of Parliament, and shall ask.for-a vote of confidence from that body im

. ~the particular minister newly appointed. In the event of an adverse vote in
o -the case of a particular minister, the minister concerned shall forthwith cease bs

H hold office and a mew minister’ appomted If a vote of confidence in the Couneil

. of Ministers collectively +is refused, the Council as a whole sball resign and a
new Mlmsbry formed dn its place., ¥’ )

e, R LA ¥

#2B) Every minister  ghall, at! the tlmefof his. appointment, be: ‘eithet"an elected membexr
: of one or thé ot,her House of Parliament, or, shall seek - election’ and 1be elected
member.of ‘one-or ‘the other House w1thm fiot more than six months from the
~date of his appointment, provided sthat no one .elected; at: the time of a General

"Election, and appointed minister within less thaq six wmonths of the date of the
~(eneral Elecuon shall be-liable to seek electxon

#8C) No one who is not an elécted member of either House of Parhament shall - be -
appointed minister. unless .he ‘gets electéd to one or“the other’ House of Parlizment-
within six months of the date of his appomtment .

-

2D} Not less than two-thirds of the mernbers of the Council of ‘Ministers shall ab any
"7 . time be membets of the People’s House of Parliament; and not more-than one-
third of the members of the Council of Ministers shall at any time be memhers

' _ of. the Council ‘of States. ,Meinbers. of the Council ‘of Ministers may kave sach
€. . assistance in the shape of Deputy Ministers or Parliamentary Secretaries as
' ., "Padiament. may. by law.from time to:time determine, ‘providéd that no .one
-ghall be appointed Deputy Minister or PaTliamentary Secretary who at ‘the time
- of hls appomtment was not. an. elected member. of either Honse of iPdrliament, _

B or Wiz is mot elected 'within six months.of -the date ‘of hie -appointment to [
S sen,t in one or the other House of Parlmmentt .

p

“ ”‘12E) ‘No one sball be appoxnted Mxmstfer or Depnty Mlmster or Parhamentary "Becre-
- tary, who has been convicted of treason, or of any offence against the sovereignty,
. . secutity, or -integrity of :the.State, or of ‘any: -offence’’ mvolvmg moral- turpitade
e ~ and of _bribery and. corruption, and Jiable to a maximum pumshment 20l « two
. years rxgorons pumshment." e g e ; . -
ﬁr—-,wce President. The honoum}gle Member may move umendment I\o
f‘i‘? in List V. of the inﬂ,:. Week “ . .

- - ~
- - . oo .
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Prof. K, T. Sﬁah:_ I beg to move:

*That in amendment No. 1300, just moyed by me, at the end: of clause (2E), the foilow:

ing be added :— / o ] . o ) v .

. ‘Every Minister shall, before entering upon the functions of his office, declare
all his right, interest or title in or to any property, business,. indusiry, .trade
or profession, and shall divest himself of the sime either by selling all or an
such right, interest, or title in or to-amny proférty, business, indusiry, trade
or profession in open.market or to Government at the market price; and farther,
shall take an oath ever to consider exclusively the interests of the country and

. not seek to promote his own interest or aggrandisement of: his family in any

A act he -may do or appointment he may have to make.” ”’ \

Sir, with regard o amendment No. 1299, T would like it to be realised
that, ordinarily, the advice that ary Minister may have tendered to the

President ghoilld be regarded as stricfly confidential, and, therefore, not open «

to enquiry ir any ordinary manner.” But if and when it should happen, that

either the President or any Minister is on trial, particularly the President,”
and Parliament has ordered an .enquiry either by itself in the process of.

" impeachment, or caused-any such enquiry to be made, it is necessary in the

interests of justice, where particularly the very advice tendered is in question,

whether or not the Constitution' has been followed or Violated, then 1t is bu$

_ right and proper that the High Court or Parliament should™Be entitled to

enquife into the question as to what advice was tendered.
The question would turn, in such an event, upon a question both of fact
and of opinion; and the fact in.that case would be the advice given to the

-President, who can, under the scheme of this Constitution, always plead that

he acted in accordance with the advice of his Minister. ~Tf the advice is not to

be enquired into by anybody, then I think it would go hard with the President,
when and if he should be .impeached, that hs is not able to produce his besb
defence in the shape of -the “ddvice which his Minister gave him. = On that
ground, I think-the amendiment T have suggested would meet such a contin-
géney, and as such ought™to be acecepted. R “ :
As regards the next amendment, I would like to point out that it deals with
thres or four important matters, whick I do not find equally clearly prov'ded
in this Constitution and in this place. The Ministers being collectively res-
pensible_ to the legislature, it is obvious that they must be members of that;
~ body. Later on in this Constitution, theré are clauses dealing with the legis «
Jatures in which some provisions of ‘that kind oGéur. To those clauses:1 have
the honour of giving notice of some ‘amendments. But here, T think, is the
proper p.acc where: we should insert a definite provision, that the Ministers -
Wwho are responsible to Parliament should have a seat at the time of ‘the forma-
tion of the Ministry in the Parliament, in either House of Parliament; or tha,
if they have no_such seat, then within six months of their appointment as
Ministers, they should find seats. This is & very.simple proposition, conform- -
able to the practice prevailing in widely popular Constitutions, ke thab of
England; and as such ought to find no opposition,. ' o
Sir, the other matter that I have suggested is nob an absolute one. ‘I have
only suggested that not less than two-thirds of the members of the Council of
Ministers should ab any time be members of the  House of the Peoplé, The -
House of the People should obviously have a greater ‘importance, since a vote
~of confidence in that body alone would sustain the Ministry. ' That being so,
the presence of a considerable mdjority of Ministers in that House Is I-think
of the utmost importance.  The other House, being an equal partnér or corn-
current m most of the functions of Parliament,” it follows that that body should’
aleo tave a certain number of Ministers present therein, who would be able to
explain the Government point of view or the Ministry’s point of view to that -
body. Therefore I have suggested that not less than &wo-thirds should be
present in the Lower House, and not more than one-third in the Upper House
or the Conneil of States. This also edrresponids roughly with- the membership
.under this Constitution, of the House of the People and of the Counedl oi

- -
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Btates respectively. I, therefore, think that that particular smendment also
should not-in any way be objected to. L _ k
Ths. point furtl;er that Ministers, whatever they call ‘themselves, should
be gx_ltxtleq to assistance by way of Parliamentary Secretaries and Deputy
_Ministers is a matter of convenience in- parliamentary procedure. It is naces-
sary that, by the mereé absence or inability to attend for any Minister owing - -
- %o overcrowded time with publio business for the Chief or any other Ministers,

- it may .nqt;‘ happen that the~House has in it ho one to explain - ‘the - Ministry’s
i point of View iv regard to'any matter that is coming befors the House. The®
=" Constitution, should accordingly provide for or facilitate the appointment of such
e parhamentary assistance as is contemplated ‘in -this clause of my amendment
. 'n the shape’ of Deputy Ministers or Parliamentary Secretaries as they' may

. be called.. - v : S

" Qbviously these Ministers would not be Ministers:of the same rark as thé
Chief or “Cabinet Ministers. They should be expressly and cleariy declared by-
the Constitution to be only aides, or assistants, to' the Cabinet Ministers, in
¢harge of ‘the various departments of State. Buy their appointment must be
specifically. proviti®d for in the Constitution, and not be left to the exigency of
the moment {or a particular Ministry.- ) R . )

The nwnber and the exact functions of .these assistant Ministers may be
determined by Parliament ‘from time to time, so that. these appointments -
would not be a mere matter of executive decree which Parliament need not
confirm, or may not be required ts confirm. ‘ . VL

—~  The doctrine of collective responsibility that this article is based upon would
require, in my opinion, that the vote ot confidence of the House shouid -be

. awailable for each new appointment, and also for the collective Ministry as

+ well when first sppointed; and if the vote is not forthcoming, the Minister or
the Ministry should resign and a new one appointed in his or its place. ’

- Lastly, Sir, is the question of reotitude of the Ministers concerned iu.their
efficial duties. “On an earlier occasion; while dealing with the President, 1 had
the hobour of making the suggestion that the President should: declare all his
fight, title and interest in-any businéss, property, trade or industry, that he
mey -haye held cr carried on before election; and that such -right, title, ete.,
should: be cither sold or be disposed of; or-should be made over to be held in
trust by the Government during the period that~he holds the office of President. -
1 was told, Sir, at that time that the President being more cor less a figurehead -
or omamental chief executive of the Btate, as he would have no powers which
may.at all irjurc the interests of the State, it-would be unnecessary to compel
him to disclosé his right, title and intercst, fo require the sume to be disposed.

- of to.be made over to the Government to be held in trust for him during his
term of cffice. At that time I was furlher told that if such a suggestion were
‘made in regard .to the executive authority proper, viz., the Ministry, - then

perthaps it may be considered.

‘1 am not so foolish ag to believe that this very guarded statement,—I cannot
eall -ib;an essursnce,—would be strictly acted -upon, -particularly -as I have the
.misfortune to put forward that idea.  Taking, however,: the Draftsman fo bz
also the spokesinan in this matter, may I venture to remind him of his- vory
guarded and carefully worded assurance—I would-hardly call’it an assurance—

or the observation that he had made, and ask him® to consider this question = -
fuvourably at least at.this stage; and o see whether, ‘if not in my words, at .
lsast in some other words, some such assurance may be given so that the
Ministers, the real executive heads of the country, may be free from temptation, -
and may devole themselvey exclusively to the interests of the country, ‘without
thmk_l&i of themselves. or of their femilies. T hope this amendment will be.

coet s L]
.
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Mr, Vice-President: There is an” amendment to thig amerdment- No, 46
in the name of Mr.- Kamath. B o

' §hri H. V. Eamath: Mr, Vice-President, Sir, I move:

“That fn awendment No. 1300 of the Tist of amendwmients, in the- pro?osed ew clause
{2R), all the words occurring after the words 'moral tnfpitade’ be deleted.’ T

My Friend, Prof. Shah, has just moved‘amendment No. 1300 -comprising
five sub-clauses. I darve say nsither Dr. Ambedkar nor any of, my other honour-
able Triends in thic Hous: will question the principle which ig sought to be
embodied in Clause (2E) of amendment No. 1300 moved by Prof. Shah. T
have suggested oy amendment No. %6 seeking to delete all the words cecurrmg
aftér the<words ‘“moral turpibude’” because 1 think that bribery and corruption
are offences which involve moral turpitude. I think that moral turpitude covers
bribery, corruption and many- other -cognate offences as well. = Sir, my friends
bere will, I am sure, agree with me that it will hardly redound to the credit of
any government if that governwent includes in its fold any minister who has
had a shady past or about whose character or integrity there is any widespread
suspicion. T hope that no such event or occurrence will take .place n. ome
country, but some of the recent events have created a little doubt in my mind.
I refer, Sir, to a little comment, a little article, which appeared in the Free

. Press Journal of Bombay dated the 8th September 1948 relating to the ****
Ministry. The relevant portion of the article runs thus:

L : 3 .

" “The Cabinet (the * * * * Cabinet) includes one person who is a convicted blackmarkesesr,
and although it is said that his disabilities, resulting from his conviction in a Court of Law,
which constituted a formidable hurdle in the way. of his inclvsion in the interim Goverswent,
were graciously removed by the Maharaja.” ' o '

Mr. Vice-President: I did not hear you. Otherwise I would mot have
allowed you to quote any names. ) ~oL :

Shri BE. V. Kamath: T amn oﬁly reading from a written article, in a paper.

Mr. Vice-President: 1 am helpless now. 1 would. not have alloWed-yo;i to
give the name of the State but T would have allowed you to read the extract.

SHRI H. V. RAMATH : “Although \the disabilities were graciously removed: by the
Maharaja, how can the public forgive and forget his sin against soclety 7 How car a
Government, having in their fold such elements, be called a popular Government? Inclasion
of such elements, apart from being a mockery of democracy would blot out the prestige
of Government, and would conseguentlw fail at Its very inception to . create enthusiasm
and econfidence in the public mind. Will this wnomaly be rectified before it is too IJate?’

I do not know if this was absolutely justified, but then to give even a bandlc
to newspapers writing inl this fashion about any Ministry or any Government is
certainly not creditable fo the Government nor ig it in the public interest. I
do not know whether this anomaly was rectified later on. T hope that 3t wik
be a disqualification imposed on any prospective Minister of any State or in the
Central Government of our eountry- '

1t may be argued that this particular smendment has no place here and.__

we might as well prescribe this disqualification in article 83 which relates o
the disqualifications of a member of the House of the People, because a Minis-
ter will be cliosen from among the Members of the House .of the People, but

" there is one difficulty in this matter. which I would request Dr, Ambedkasr to
clear in the course of hig reply to this debate. Article 83 as it stands, includes
no élisqua.liﬁeation of this nature. There is an omnibus sub-clause in i which .
<reads: . 1 : .

#(e) i hg is so disqualified by or wnder any law made by. Parliament.”

- ]
. ]
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Certamly 1 visualise the poss1b111ﬁy, nay, hhe certamty of Parhament pres-
cri"bmo' various disqualifications, but certainly that Parliament will assernbl>
after the elections under the New Constitution, after perhaps Ministries “have
“been formed in the States and in- the Centre, and therefore, if article 83 does.
not specificaily lay down the disqualifications for the Members of the Hcuse
of the Peopie or the Ministers, we cannot be certain thag cerfain persons who
have been guilty or who have been suspe ated of -certain offences,will be excluded
from the membershlp of a Cabinet.in a State or at “the’ Centre, becatse Parlia- ‘
ment if it takes cognizance of this particular aspect of the matter; after Gov
ernments have beemfoz rued in the State and at the Centre, will certainly me
‘and pass a Iaw, but that will be subsequentrto the formation of the Governmbm

in the States and in the Centre. Therefore, at the very inception or, initiation - .

of this (onstitution, we must have provision in this regard imposing quuah
ﬁeatxons with regard to the Members of State or the Central Cabinets.

I ‘therefore, Sir, move this amendmen* to the effecf supporting Prof. K. T.
Shah’s amendment, [the last part of it, (2E) of 1800] and I move-that the
‘words occumng after the words “‘moral turpitude’’ be deleted because  thejr
’xmport is“comprised in the words ‘‘moral turpitude’”. .

IMr, Vice-President: -Befcre I. call: upon/the next - Member who has an
amendment ‘in his name, I would™ike to have the permission of the House to -
this " effect that in ‘our official proceedings when the extract from that paper
- eocurs, the riame of the State should be represented by stars. Is the necessary
- permission given? It would look more dignified.  We have got to keep up

the'’ prestige of this House and- ‘that is one- way of domg it.

_ Shrl H. V. Kamath: I hem no objection.

Mz, Tajamul. Husain: No oue has any objectaon

Ma“V:ce-President .Thank you, : ,
] (Amendment No. 1301 was not moved., y hae
M. Vice-President The article is now open for general discussion.

"~ (To Shri Mahavir T \agl) There are a’large number of-Members who want to
xpeak and " I' therefore_ask you to be’as. brief as possible.

Skri Mahavir Tyagi (Umteu ‘Frovinces: General): Mr.. Vice- Président, Slr, :

I do not want to take more time of this House. but I would like to point ‘ot
one thing. My honourable Friend, Mr. Mahboob Ali" Baig bas suggested that
* the Cabinet should be elected by the House on the basis of the smgle transfer-
able vote system. It seems to be quite a good thing to.use such: high sounding
words everywhere, but.my friend forgets that it. was to avoid the evil of two
or three or, as iy friend suggests, fifteen mirids working separately in & Cabinet
that we had to, undertake such-a tremendous sacrifice. The country had only -

.

" recently the experience of.a cabinet in which there were two parties working

stogether. If the,Cabinet were ‘not so evilly ﬂomposed by the British; we- should
. not have p&mtmned India into two. We have given away the best and the
.most precious part of our land, and have separated wxllmgly “We have ob-
tained this unsnimity in the Cabinet at & very great price indeed, and af & very
- great ost. Thousands of our friends snd citizens of this country were- killed
~ and’ massacréd ‘on the other side, and thousands of - -equally good' people, wheo
". .were guite innocent; were killed on this side too. .After all that has happenel-
and .after this bitter”and bloody experience of ours, does my friend still insist
.o’ composing a cabinet in which there will be so- many parties repregented ? An
election, by the single transferable vote. means that any man who has 80 vobes
. 8t his conmand will come ‘inte the Cabinet which deals . with the highest
. _}morxtv -gecrets of the State it decx&ug upon hudgets ;- 1t hag 50 m&ny treatdes _

z
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. ana other unnorta,nt funct:ons to perform.. Do you mean to sug gest that s
‘many parties as there aré in the House should all come into the Cabinet, s
that they may never decide an issue®or keep a secret? Are we going to fhrow

ourselves mto such a chaotlc condition ag to have a Cabinet which will not. be - '

of one mind? Sir, I do not want to dilate on it. The House understands - that
" po Cabinet can- live even for 8 day if all the members of the Cabinet are uot
of one mind. , - Y,

Then agam,,my honourable Yriend, Prof. K, T, Shah proposes bhaf whenever
& Minister is appointed by the Premier, he should seek the vote of confidences
of the House. Although obviously this is true, like the Premier all other
. mesters must also. Have the confidence of the House, but then again, there
s one point slightly finer and that is if every member of “the Cabinet is re@mm@
to seek votes for himself or is put to trial on she first day he is appointed, ¢ wiik
mean that only such persons will be Ministers as will have their own followings-
and personal parties in the House.-Such a.minister will have a tendency to keep -
his personal party always alive and .active and aloof.. In fact when a Minister
comes and joing a Cabinet, he merges his whole seif, and all his influence iuks
the Cabinet. He has no voice of his_own; he speaks the voice of the Premier
. snd acts according ¢ the decisions of the Cabinet. In.the Cabinet he bhas mo-
personal entity Jeft because he becomies absolutely one with the whole Cabinet.
If ‘there are 15 ministers, every one of them becomes an indivisible part of the-
whole Cabinet, Ihe Premier speaks for himself and . his = Cabinet, and the-
Ministers for the Cabinet and the Premier. So under ‘these- condmons if ihee
amendment of Prof. K. T. Shah.is accepted it will virtually mean that,the
Premier will be on trial whenever another Minister is appointed. It is akvmys
a vote of confidence in the Premier. The House can appoint only one Premiee:
And once a Premier is appointed,~-he then takes into his Cabinet colleagues of:

his own choice with whom he can share all the secrefs and respon&bllztxes sf
' bhe State.

How cen he allow every Mlmster to keep a separate circle of his own. PR
sonal influence in the House? If the Ministers will have such sorb of relatiom-
ships with the Members, the Cabinet will be open to all sorts of corruptises.
because no one can keep a number of members always ready fo back bim se-
higs pocket Borough, unless he tries to appease them. It is always- unhealibeg-
and undemocratic that Ministers should be allowed to retain their own smalf
influences in the House: In & democracy, it is the majority party whizk-f2
given the power to rule, to administer. ~The majority party decides upon =
Premier, because the wish of the whole country is that such and’such-a: parfy=
will rule. The Cabinet therefore has to be loyal to the majority party whicks
hes the mandate of the people to run the Government on their belialf. The
administration shall be run on the lines of the manifesto which has Beese
approved by the general electorate. Therefore, I submit that the Cabinet wymsk
be of one mind, and it could be of one mind on!\ -when. all the members’ comue-
through the Premier and look upto him and not to the House for their sanctioss:
They must be popular in the House; but they must be popular to bring stremsii-
to the Premier, to bring strength to the party and - not popular ‘individually.
Every Minister pools hxs personal cttength influence and following together witl
his"colleagues completely, and thus enjoys the loyalty of and draws his strengi
from .2 much bigger group of members in the House. I therefore submit #hst
both these amendments will stultify the whole fabric of democratic Constiws-
tion. This type of group-cabinet has nowhere- been tried so far. I -therédiws-

press that both the amendments musb be opposed on pmncxple and T oppess .
the amendments.

Mr. Vice-President: Mr. Raj Bahadur from Matsya Union. T v\mﬂ& re qumf‘st
you to be brief because there ‘are s number of Memberas who w nn+ ta spenf.

Mr. Tajamul Husala: Five minutes fo each, Sir. - -

- ~
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_ Shri Raj Bahadur (United States of Mabsya): Mr. Vice-President, Siv, 1
¥oin.my honourable Friend Shri Mahavir Tyagi, in opposiig the amendment thag
has.been moved by Mr. Mahboob Ali Baig, Mr. Mahboob Ali Baig has put for-
evard an amendment which unfortunately shows a tendency on the part of Some
anf .ﬁhe. M.embers in this House to get back somehow ahe Spirit oi_ sepuratism
end division: by one method or smother. It is unfortunate that despite the gene-.
rous .attitude that the Congress party as the majority party has shown towards
-all the minority parties in general and the Muslim minorify in particular, such
Bike things- should come in.” I see within and behind the lines of this amend
4aent a devise to introduce the evil of communalism and separatism by the
davicdoor method. (Hear, hear). o -

-3 -submit that Mr. Mahboob Ali Baig hus advanced three main arguments
an’ févopr of hig amendment. Firstly, he says that Parliamentary democracy .
i gn-évil and it is no democraey ab all”” I am surprised to hear such a catego-
‘xical statement, made on the floor of this House, We know that Parliamen- -
dary democracy has been on the anvil of experience during the course of three
drundred years in one country at least, and we also know that leaving certain
aotable exceptions almost all the countries of the world are today trying to
achieve and progress towards the attainment of Parliamentary democracy. 1t -
i &0 late- in the day ‘therefore to curse Parliamentary democracy as an evil.
#dound oy wo peproop pus pedpul oq, 04 308 davy Ljor00s uswMy Ul §308 |8
" geyy qrgns pmos I ruonendod ey jo jueo’zad pasphng euo o[nd v} pemolje
5y pyrogs queo 10d Lyxis jo Ajuolvwa B J1 ‘ejBunIofUN oG POM 3 48Y) Shes o
af “‘sunmum bonum’’, gréatesv good .of the grenfdst number, and that  judg-
-myent of decisionscould be made by the electorate . as such on the basis of
snajority of votes only. To say that the type of democracy that “obtains im

" Switzerland would suit our requirements is not to-state the whole truth at ail.

. Wer would it be & 'sound proposition. We know that in Switzerland three
distinet nationalities, German, French and Italian—com™ined fogether in a
wpnfederacy. It was done in -order to suit the exigencies of their own situation.
¥ wmould submit that the type of democracy in Switzerland. would not suit_ouf
weguiremients at aJl. - We have had some taste of It in the days when the
Muslim Léague Party, through the ‘‘good offices’™ of Lord Wavell entered info

" mert of coalition with the Congress Party. What ensued thereupon is recent
fhistory. We know how from top to bottom the virus of ' separatism and
spmmunalism permeated. the rank and file of tH® services and the entire body
galitic. We know how difficult it became to make any. progress. . We know

. Bow we could not execute or implement any schemes of policies. The resulf
of -all this was that the country had to be partitioned.. We are not going to
wepest the same experimenttagain. I would submit in the end thab it is only
mest and proper that -we should cast away our prejudices ond bias, if any,
against the unity or the -unification of the country. With these words, I oppose

" #bs amendment that has been put forth by iy honourable Friend Mr. Mahboob.
- &3 Baig. S o

JBfr, Tajamul Husaln: Sir, I shall be very. brief ii my statement. I ltake
wp first amendment number 1294 moved by my honGurable Friend Mr. Mahboob
B Baig. ' Now, article’ 61 says: ““There shall be a Council of Ministers = with
#ae Prime Minister, at the head to aid and advise the President in the exercise
®f his functions.”” Mr. Mahboob Ali Baig’s amendment is that there shall be
Fifteen  Ministers and secondly, that they should be elected.in accordance with
#ae system of proportional representation by means of the single transferable

" wote. He does not mention that the Prime Minister will be the head of ‘this
* Lehinet. These are his thres main objections to-this article. I do not agree
with the amendment of my honourable Friend Mr. Mahboob Ali Baig. (Heer,
Wear). The first point is that he wants the number of Ministers. to be - fixed

\ ¢ N
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in the Constitution, How c¢an we fix the number? He wants fifteen Minis
~ ters. Suppose we require only ten, what are we to do with the other five?
Suppose we require twenty, we cannot appoint them. Therefore, I say, Sy,
that it is absurd to fix the number of Ministers in the Constitution. There is
wo Constitution in the whole world which fixes the number of Ministers. It ls
for the Parliament, it is for the Cabinet itself to find out how many Ministers
are required -for the work, ' \

As regards proportional representation, Sir, what would be the . result?
Article 81 contemplates that nfter the general election, the party which is im
. a majority will elect its leader and that leader will bes called upon by " the
President or the Governor-General, whoever he may be, to form the Ministry.
He will be called the Chief Minister or the Prime Minister and he will submit
the names to the President. If you have, Sir, election by means of the single
travsferable vote and proportional representation, s man may be elected who does
not see eye to eye with the majority party. What will happen then? Hvery
country wants a smooth working of the Conttitution, (Interruption) in day to
day working. I submit that it would be absurd. Then, Jyou ~must have
Coalition Government. every time whether a particular party is in the majo-
rity or not. N - ' - " -

In England you had a Coalition Ministry. -Becouse at one time when the
Labour Party came to power they had not an absolute majority on account of
the existence of other parties—the Liberals and Conservatives—and they
formed Coalition Ministry for the purposes of. the First Great War _and. the

- Second Great World War. But to have Coalition Ministry everyday is absurtl. _
Therefore I oppose this. The next amendment is of Prof. Shah who does 104
want that the Prime Minister should be the Head. FEverywhere Prime Minis-
ters are the Head. So I oppose this. The Article says— . :

“There shall be a Council of ministers with the Prime "Minister at the head to aid asd -
advise the President in the exercizse of bis fanctions.” y ‘

My friend says the Prime Minister shail not be at tho Head. I don't agree,
Sir. In England the Prime Minister is the Head. This is the Inglish systam
and it has been working satisfactorily for a number of years. My friend says
that there is no mention of it in their Constitution but I submit that they never
had 4 Constituent Assembly. The Constitution evolved itself. Théy did no¥
have a Prime Minister in those days. It gradually grew and they found that
the office of the Prime Minister at the head of the Cabinet was absolutely essen- -
tial and they have got him now and it is working quite satisfsctorily and it is
right to have it under our Constitution also. Therefore I oppose that amend-
ment; also. M ‘ . '

' Now I come to No. 1297 by Mr. »Tahir. Sir, the article says that the
Council of Ministers will 4dvise the President. The amendment says:

“Except in so far as he is by or under this Constitution required to exercise his functivas
or any of them in‘his discretion.”

e
Sir, I do not accept this.

Kazi Syed Karimuddin (C. P. and Berar: Muslim): Is he replying on behal
of Dr. Ambedkar? ' - o

Mr. Tajamul Husain: Sir, I am not replying on behalf of Dr. Ambedkar o
anybody else. I am speaking what actually I feel should be done.~ 1 have sup-
ported many amendments moved by Dr. Ambedkar and I have opposed many -
amendments moved .by him. My friend Mr. Ksrimuddin never opposed any
amepdment of Dr. Ambedkar, but I did. So it does not mean that I am sup-
porting I‘)r. Ambedkar. 1 do not know which amendment Dr. Ambedkar is
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gomcr to accept. -If my fnend M. Ixanmuddm kDOWS beforehand what is gomg i

. %0 be accepted:by,Dr. Ambedkar, then he must ‘be in the conﬁdence of Dr.
. Ambedkar. « -

" Mr, Vlce-PreSident Order, order. Mr Ta]amul Husain, if I wers there I .

‘would not mind this kind of interruption. You go on Wlth vour speech and
. do not. mind- the observations of your-friends.

M, Taqamul Husain: I will go on with my speech; but sometimes one ha,‘ '
to reply to baseleds allegations. 1 am sorry I am taking more time of the House

_that I ought.to have. Wow I come to No, 1297 by Mr. Tahir. He wants that
. when the Pres1dent wants to exercise his individual discretion, then the Cabi-

net shall not give him advice. Sir, I oppose this one also~ We do not want the
President or the Governor to use h1s individual dis=retion at all. In those day:
when ‘the British were here they wanted. to safeguard - their cwn- inferest under
the Governmerit of: India’ Act, 1985. That was absolutely necessary unde:
that Act to” check the Gongress Ministries in their opinion, but now every thing.

- has changed ‘His Majesty the King of England does not exercise his Andivi-

dual “diséretion at all. He merely follows' the ‘advice tendéred by the Cabiret.

- If he does not accept the ‘advice, hie must go and not the. Cabinet. Ultimately A

he will have to go. Therefore we have been mostly following . the British
Constitution which has Worked 5o’ well—and I' am also an admirer of the

‘British Constxtuhon—-—I think that there should be no questlorx of individual

'dncretlon at sl Tf advice is tendered by the Cablnet the Presxdent must

‘ no+ touch upon it.

s2cept that Now “amendment. No. 1298
~ Mr, Vice—Presidant' That will be blocked if 1297 is re)ected and 86 you need

13 -

Mr. Tajamul Ensain ‘T now come’ to Prof: Shiah’s amendment His ﬁ'ret ‘
smendment is that evervy time the Minister or the: Prime Minister is appointad
or elected as the case may be, he should seek a vote of confidence from the

" House. This is a novel pmcedure I have not heard anywhere that such-

procedure is bemg adopted. A new mén has come; you must give him a trial.

"If you find’ afﬁer a time that he is ot workmg to your hkmg, remove him. But

AY

why,' everyhme theé’ Prime ‘Minister i8'appointed, should’ he be’ ‘brought befdte
the House and ask for a.vote of confidence? This should not be accepted. Hi: -
amendment No. 2 is that every ministen must he an elected menaber of either
House' and if ‘he- is not, he should” seek electxon ‘within six months. T acoepf
this amendment. (Interruptwn)

Yesterday I used the words: T support mv own amendment”’ There ,Was

» fling ot me.” Now I used the word ‘T aocept thisy amendment’. Because we
sll are one. oo

-

7 Even now”in thie Pxovmcml Legxslatures a nommated member of tha 'Up}e

_ House may- be appomted a$ Minister: ~We do not want that We want him.

- 1o be elected: Thxs is reasonable. -

The. third ‘amendment is that not less than two- thlrds of. ‘the members o‘
the Council of Ministers shall at any time be mermbers” of ‘the House - of the

- People and not..more than one-third of the - _Council of Ministers shall at.any

“#ime be members of the Couneil of States.. I am not prepared to‘agree torthis.

T do not acvept it and 'T do not support it; I oppose it. Supposing the majo-

« . rity party:in the House of the People—we shall call’ it the Conservative Party.

. the Congress=must go and the Congress will -go ‘and - there will be Labour, Con-
" gorvtive andv someé other parties on eJonomlc basm—supposmg there is a Con-

servative party in Lower Houge which .i§ in majority’ and is asked to ~form
the Miniétry and the Leader of the Party is-asked ‘to form a Ministry by ‘the

. Pre,s:dent Thxa amendment - says he must a'et one-third at’ least frorn tha

- >
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Council of Statés. Supposmg in the Up_per Ch&mber you have not got ‘one- ”

third of that party, what will happen. That will mean having people who are

pol of the same v1ew That is also objectionable,

There should be no limit to the number.. Let there be Ministers from th“
Lower House or from. the Upper House, it does not matter. - But they must
all be of one party. o :

The next pomb is that P&rhament may appo'nt Deputy mestors and Par-,
lamentary secretarics. That, I suppose, will be done and there is no oblebtxon
to that, and I support that amendmenf :

~

Lastly, there is the statement ‘that, no one should be a,ppomted if-he is found
ilty by a competent court of moral turpitude or any other offences, efe., etc.»
and I think that this provision is good and 'so I support him there. :

Bir, with these words, I resume my seat. : B

The Honourable Shri K. Santhanam: Mr. Vice-President, Sir, the House
should be s little careful in interpretiig articles 61, 62, 63 and 64. They should.
oot be interpreted literally, because they embody conventions of the cabinet
system of government evolved in Great Britain as a result of a long struggle:
between the -King and Parliament. At every stage of this struggle the King
- yielded some power, but was anxious to presérve his prestige: ~ Therefore, ab

the end of the struggle, the King gave up ell his power, but preserved all his -

forms. Therefore, it is said here that there shall be a Council’ of Ministers. -
with the Prime Minister at the head to aid and advise the President in the
_ exercise of his functions.. That ddes not mean that normally, the function of
the Prime Minister is to aid or advise the President in the exercise ‘of  his
fynctions. In fact, the position is altogether opposite, or the reverse. It is:
the Prime. mester s business with the support of the Council- of Lixxuxsters,
to rule the country and the President may be permitted now and then, to aid:
and advise the Council of Ministers. Therefore, we should look -at the subs-
tance and not ab the mere phraseology, which is the result of conventions. OL
course, it may be asked why we should adopt these conventions, and why we-
should not put thein into precise legal language.- Tt might have been desirable
.to do so, ‘but I do admit that it would not be easy, because, the Prime Minister
and the Council of Ministers are entities depending iipen the confidenca of the
House which may vary from day to day} and at any moment it' may cease to-
have confidence in.them. Therefore, to embody the position of the Prime
Minister and -the Council-of Ministers in the Constitution may bring. about a
degree of rigidity which may be inconsistent with the elasticitv of’ the, cabinet. -
gystem of government. The greatest advantageiof the -British “type is "ifs
elasticity. So long as the Prime Minister and the Council of Minigters bave
got the conﬁdence of the House, they are absolutely-sovereign and they can do
. anything, but the day they lose thab confidence, they becomse _ weaker and
weaker and no one-can say what their position will be at any particular mnmcnt
It is to embody this fluid position” that we have had to adopt the words™ of the
British convention. Therefore, there is no use interpreting them literally and
then finding fault with them. Take for instance; eclause' (2) ‘‘Thé " "quéstion
whether any, and if so vshau, advice was tendered by Ministers tor t‘ue Prnsldgnf
shall not be inquired into in any court." :

Now, my friénd Prof. K T. Shah has an amendment to this effect that there
shoufd be an exception, and that thege matters can be enquired into, when there-
is an impeachment, ’by the High Court of Parliament. First of aH, to speak of
the High Court of Parliament is to obscure the language 'oLthe Constitution,.
because Parliament is something different, it is not a court at all. Normally no
advice is tendered by the ministers to the President at all. They simply pass
- orders. They come to deaxslons end they execute the dechus Thercfore. -

. .
. ~
. . .

A
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there can be no question of ‘impeachment of a Premdenf. for any advxoe gl‘ien
by the Prime Minister or the Council of Ministers. Therefore thers is no gues-
© gion of taking that advice into- copmdemhon in matters of impeachment. -

Now, Sir, I wish to say one or two words regarding the amendments which
have been moved. I do not think it is right to suggest that Mr., Baig’s amend--
ment is based on any communal or other calculations, It is one of the recog-
‘nised systems of govemment The Swiss- system, for instance, believes in an
elected executive, It is something between the American executive and the
Pamia,mentaxy executive. Therefore, though-.there is no presidential system,
there is a sort of stable executive. In certain c1rcumstances, that system- may
be advantageous, But for a country like India which is very big and which has
very wide. and diverse interests and the Parliament of which may . consist of
violently opposed elements, it cannot be a suitable system, It is on that grmm
and not on any mala- -fide motives that it should be rejected. ) ;

Sir, Prof. K. T. Shah has been fighting 'such a lonely battle “bhat 1 ha;db
like ‘to criticise him. But he has taken upon himself too much of a task and
that too quite unnecessarily. If he had concentrated on specific poiuts, he

- might have carried greater weight. As-it is, he has allowed "himself to teble
such long amendments which I believe he has not been able to serutinise him-
self. . Take for instance amendment No 1300 (QG) He says: /s

“No one v;ho is' not an elected member of either House of Parliament -shall be appointed
sninister uniess he gets elected to one or the other House of Pallmmegt vnhtm «ix months. of
1he date of his appointment.” - . i :

Now, when is the minister to be appomted? When does ‘the- perlod of 8ix
months begin? Before he is appomted he ‘must be elected,. 'and before he is
elected, six months may pass. 'So it is. an obvious absurdlty Apparently, be

. has not had time t6_look into it. When he tables many améndments on ‘matters

which ‘should be the result of careful consideration of committees;* “naturally b=
{ets himself down. Whenever we aré considering a complicated constitution of
this type; individual members will have to:content themselves with pointing
out particular points and stressing ~particular amendments, instead of trying %e -
re-draft the entire constitution. It is ‘merely taking up the time of the House
without adding to its knowledge and 1. humbly make the suggestion fo Prof.
K. T, Shah to concentrate on points where it will be practicable to improve the -
Constitution without frying to puf, forward an alternative constitution. o

Thank you, Sir. » , .

- Mr, Vice-President: Dr: Ambedkar R T e

Shri Lakshminarayan Sahu (Orissa: General) Sir, th's is s very imporh:mtf
artmle on which I would like to......

Mr. Vice-President: I lmow ther, are many Members who would like to
ﬁpeak on this article, but the time at the’ dlsposal of the House s extreme}y
limited and I also feel that.it has been suﬁ‘mxenﬁly debated on.

' Shri ‘Laksfirainarayan Sahu: But, Sir,....... - -_

Mr. Vice-Prasident: Kmdlv do ot tty to over-mle the Ch‘ai‘r,' Pr.
Ambedkar. ' ' ,

The Honourable Dr, B R. Ambedkar Mz che-Pre_mdent,. Sn‘, I am sorry’
{ cannot accept any of the amendments which have ‘been tabled, either by
Mr. Baig or Mr. Tahir or Prof: K. T: Shah. - Inlreply to the pomts that they
have made in support of the amendments they have moved; I would hke b0
state my posibion as bneﬂy as I can, ’

“Mr. Mahboob Al Baig’s amendment falls into two parbs The first part
of- hls amendnient- seeks to fix” 'rhe nnmber of the Cablnet Ministers. Accordmg

i



BRARY SONVEIRORMN 1167
to isim they should be fifteen. ‘The second/ert of his proposition is that ths
Meambers of the Cebinet must not be eppointed by the g’rxme'~ Minister -or the
President on the advice of the Prime Minister but should be chosen by the
House by proportional representation. - = .

Now, 8ir, the first part of his améndment is obviously impracticable. It is
- nok possible at the very outset to set out & fixed number for the Cabinet. - It
may be that the Prime Minister may find it possible to carry on the adminis-
tration of the country with a much less number than fifteen. There is no:
reason why the Constitution should burden him with fifteen Ministers when hz .
does not want as many as-.are fixed by the Constitution. It may be that the .
business of the Government may grow so enormously big. that fifteen may be
oo small & number. There may be the necessity of appointing more memb-rs -
than fifteen. There again it will be wrong on the part of the Constitution to-
limit the number of Minigters and to prevent him from appointing such number
26 the requirements of the case may call upon to do so. =

With regard to‘the second ameéndmént, namely, that the Ministers should
not be appointed by the President on the advice of the Prime Minister, but
should be chosen by proportional representation, I have not been able to under-
stand exactly what is the underlying purpose he has in mind. So far T way
able to follow his arguments, he said the method prescribed in the Draft Cons--
titution was undemocratic. Well, I do not understand why it is undemocratic .
to permit a Prime Minister, who is chosen by the people, to appoint Ministers
from a House which is also chosen on adult suffrage, or by people who are
chosen on the basis of adult suffrage. I fail to understand why that system is
undemocratic. But I suspect that the purpose underlying his amendment is
t0 enable minorities to secure representation in-the Cabinet. Now if that is so,
I-sympathise with the object he has in view, because I realise that.a great deasl
of good administration, so to say, depends upon the fact as to in whose hands
the administration vests. If it is controlled by & certain group, there is no
doubt about it that the administration will funetion in the interests of the
group represented by that particular body of people in control of administration.
Therefore, there is nothing wrong in proposing that.the method of choosing the
Cabinet should be such that it should permit members of the minority commu-
nities to be included in the Cabinet, I do not think that that aim is either.
noworthy or there is something in it to be ashamed of. But I would like to

. draw the attention of my friend, Mr. Mahboob Ali Baig, that his purpose
would be nchiaved by an addition which the Drafting Committee -proposes ta
make of s schedule which is celled Schedule 8-A. It will be seen that we have
in the Draft Constitution introduced one schedule called Schedule 4 which . ®
contains . the Instrument of Instructions to the Governor as to how he has to
exeroise his discretionary powers in the matter of administration. We have,
ansdogous to that, decided to move an amendment in order to introduce another
schedule which also contains a similar Instrument of Instructions to the Presi-
ri;nﬁ. One of the clauses in the proposed Instrument of Instructions will he

i : : : .

‘Tn making appointment to his Council of Ministers, the President shall use his bLest
exdesvours to select his Ministers in the following manner, that 8 to say, to appoint =
mwbo has been found by him 4o be most likely to command a stable majority in

ent 83 the Prime Minister, and then to appoint on the advice of the Prime Miniater:
those persons, including so far a8 practicable, members of minority communities, who wilt -
bert be in a position collectively to command the confidence of Parliament.”

1 think this Instrument of Instructions will serve the purpose, if that is
the purpose which Mr. Mahboob Ali Baig has in his mind in moving his
amendment.. I do not think it iz possible to make any statutory provision for
the - inclusion of members of particular communities in the Cabinet. That,
1 think, wonld nob be possible, in view of the fact that our Constitution, as
proposed,. containg the principle of collective responsibility, and there is no
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. use fomtmg upon the 'Prime ‘Minisber " g coneague sxmply because he happensf :
to be the member of a particular minority community, but who does not agree
with the fundamentals of the policy. whlch ﬁhe Prime Mmmmr and hxs party
‘have committed  themselves to. * .- . '

.Coming-to the .amendment of my fnend Mr. 'I‘ahu' he wants to lay down
sthat the- President shall not be bound to ,accept the advice -of. the mestef;s-
where he has discretionary, functions .to - perform It seems to me that M
‘Tahir has merely bodily. copied Section .50 of ,.the .Government of Indis Act
before it- was adapted. Now;:the provision “Gontained in_Section 50 of - the.
‘Government of:India Act ag it originally stood was perfectly legitimate, because
under that Act .the Governor-General was by law and statute invested with.
«certain discretionary functions, which are laid down in Sections 11, 12, 19 and .
several other parts. of the Constitution: Here, so far.as :the Govemor—General
is eoncerned, he has no discretionary functions.at all,  Therefore; there is nc
case. which can arise where the President would be calléd upon to discharge

his, .functions’ mthoub the advice of the. Prime Minister, or his dabinet” From:
i,hat pomt of zview, the amendment is. qulte unnecessary Mr. Tahxr has. falled
10 realise that all that the President will havée undér the new Constitution
will be certain prerogatives but not functions and there: is a vast deal. of
- -difference betiween prerogatives zmd functions as such.

- Under a parliamentary . system of Government; - there are .only two prero—
‘gatives which the King or the Head of the State may exercise. One is the
appointment of-the Prime Minister,and the other is the dissolution «of Parlia-.
ment. - With regard to. the Prime Mxmster it is not possible to avoid vesting

" the diseretion in the PreSIdent The only other way by which we could pro-
" _vide for the appomtrnent ‘of_the Prime. Minister without. vesting the authority
or the discretion in the President, is to require that it is the, House, which shall
in ;the. first instance choose its, leader, and- then on.the choice - being made by
a motlon or & resoluhon the Preqxdent should proceed to appomt the ane
. Mxmsber . Z

Mr. Mohd.! ,Tahir..On a pomt ‘o order, how wxll it e\rplam the poutxon of
the -Governors and thé. Ministers of: the State where dlsoretlonary powers
dave been allowedsto be used by’the Governors? . - b )

"The Honourable" Dr. B R. Ambedkar The poq:tlon of the GOvemor i -
eexactly the same ag” the posxtlon of, the , President, famd I thlnk I need: nob .
«overelaborate that ab the present ‘mdment because we' Will congidér the ‘whole
position when we deal with the State Legislaturés and the Governors, There-
fore, in regard‘to the Prime ‘Minister, “the othér’ thmg is to allow the House to -
seléct the leader, bit it seéms: that that is qulte ‘unnecessary. , Suppoaing the

. Prilme Minister made the: choxce of & wrong' person tither 'because he had' hob
what is required, nameély, &’ ‘stable ‘majority in-the House, or because he -was
a persona non-grata with the'Houge: the remedy lies with the- House itself,
because- the moment the Prime Minister is- appointed by the Pres1dent, i’
would be- possible for the House ot any Member:of the House, or“s party

- which is opposed to the appointment” of that ‘particular individual, 1o table
~-a*motion "of no-confiderice in him and get ‘tid of him altogether if that is the
‘wish _of, the ‘House, Therefore, ,one .way . is as.good as the other -and- it is.
"thernfore folt desirable to leave t}ns matter in-the dlscretlon of the Presxden%

" With regard to the’ dlssolutlon of"the House ‘there again there' is not an
definite: opinion so far ‘as the British constitutional lawyers' @re concerne
_ There is a view held that the President:"or the King, must accept the advxea.'
“of the Prime ‘Minister for a dissolution if: he finds that the House hag becomp
- recaleitrant - or that the House does<not represent the wishies of . ‘the  people.
‘There is~ also‘the other view" that nothfhstandmg the - advxce of tbe Prime

o

; .
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Minister and his Cabinet, the President, if he thinks. that the House ha ‘coased
to represent the wishes of the people, can suo moto and of his own* accord
digsolve the House. L : S
I think these are purely prerogatives and they do not come within tlie
administration of the country and as ‘such no such provisign as Mr. Tahir has
suggésted in his amendment is \necessfary-'to govern the exercise of the prero-
" gatives. ' : :

. Vi . . - S

Now, Sir, I come é the amendments of Prof. K. T. Shah. It is Yather
difficult for me to go through his long smendments and to extract what. is-
. really -the summum bonum of each-of these longish paragraphs. I have gone
through -them and I find that Prof. K. T: ‘Shah wants to propose four things.
One is that he does not want the Prime Minister, at any rate by statute.
Becondly, he wants that every Minister on his appointrent:as Minister :should .
come forward apnd seek a vote of confidence of the Legislature. His. third
-proposition is that a person who'is appointed as & Minister, if-he does not
happen to be an elected Member of the House at the time of his appointment,
must _seek election and be s Member within six months. - His fourth propo-
sition ig that no person who has been convicted -of bribery-and corruption and
$0 on and so forth shall be appointed as & Minister. . -~ "= -

Now, Sir, I shall take each of these propositions separately. First, with
regard to the Prime-Minister, T have not been able-to understand ‘why, for -
instance, Prof. K. T. Shah thiuks -that the Prinie Minister ought to be eli- -
minated. If I understood him correctly, he thought that he had no objcction
if by convention a Prime Minister was retained ‘as part of the executive. Well,
if that is so, if Prof. X. 1. Bhah has no objection for convention to create -a
Prime Minister, I should have tbought there was hardly any objection o
giving statutory recognition .to the position :of the Prime Minister. . :

In England, too, as most students of constitutional law will remember, the

- Prime Minister was an office which was mcognised only by convention. "It is
~ only in the latter stages when the Act to regulate the salaries of the Ministers
-of Cabinet was enacted. T believe in 1939 or 50, that a statutory recognition
was given to the position of .the Prime Minister. 'Nonétheless, the Prime
Minister existed. ° o IR
I want to tell my friend Prof. X. T. Shah that his amendment would be
absolutely fatal to the other principle which we want to enact,-namely col.
lective responsibility. ‘All Members of the House are very keen that the
Cabinet should work on the basis of collective responsibility. and all agree that
-that is a very sound principle. 'But I do not' know how many Members of the
Honse realise what exactly is the machinery by which collective ‘ responsi-
-bility is enforced. Obviously, thére cannot be a statutory remedy. Supposing
# Minister differed from other Members of the Cabinet and gave expression
to his views which were opposed to the views of the Cabinet, it would be
hardly possible for the law t6' come "in and’ to prosecute him ' for having
committed a breach of what might be ~called collective responsibility. Ob-
viously, there cannot be a legal sanction for collective responsibility. The only
sanction through which collective responsibility can be enforced is through the
Prime Minister. In my judgment collective responsibility is enforced by the.
enforcement of two principles. One principle is that no person shall he
nominated to the Cabinet excépt on the ‘advice of the Prime Minister.
Secondly, no person shall be retained as a Member of the Cabinet if the Prime
Minister says.that he shall be dismissed. "It is only when Members of .the'
Cabinet both in the matter of their appointment ag well as in ‘the matter of
their dismissal are placed under the Prime Minister, that it would be possible
to_realise our ideal of collective responsibility. I do nof see ‘any other ‘means
+ or any other way of giving effect to that piinciple} . EE S

c—
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. _Supposing_y_ou have no Prime Minister; what would really ha_,pi)en? . What .
would happen is this, that every Minister will be subject to the control or in-.
fluence of the. President. It would-be perfectly possible for the President whe

is not ad idem with a particular Cabinet, to deal with each Minister separately,
sm.gly,. mﬂuex}ce the_ém and.thereby cause disruption in. the Cabinet. “Such 4
thing is not impossible to imagine, Before collective responsibility was intro-

duced in the British Parliament you remember how the English King usedu,

to disrupt the British Cabinet.” He had what was called a Party of King's
Friends both in the Cabinet as well as-in Parliament. That sort of thing was
put a stop -to by collective responsibility: As I said, collective responsibility
ean be ‘achieved only through the instrumentality. of the Prime Minister.
Thercfore, the Prime Minister is really the keystone of the arch of the Cabinet
aud unlegs and until we create that office and endow that office with
statutory authority to nominate and dismiss Ministers there cen be no collec-
five responsibility. v ' - \ -

Now, Sir, with regard to the second proposition of my friend Prof. K. T.
Shah -that a Minister on appointment should seek a vote of confidence. I am
sure that Prof. K. T. Shah will realise that there is no necessity for any such
provision at all. It is true that in the early history of the British Cabinet
every person who, notwithstending the fact that he was a Member of Parlia-
wment, if he was appointed ‘2 Minister, was required to resign his seat in Parlia-
ment end to seek re-election because it was.felt that a person if he is appointed
a Minister will likely to be under the influence of thé Crown and do things.in

a manner nob justifed by public interest. The British themselves have now .

given up that system; by a statuté they abrogated that rule and no person
ar Member of Parliament who is appointed a Minister is now required-to seek

re-election. That provision, therefore, is quite unnecessary. As I explained a

Httle while ago, if the Prime Minister does happen . to appoint
& (Myoister who is mnot worthy- "of the post, it  would
be perfectly possible for the Legislature to table a motion of no-confidence
éfther in that particular Minister or in the whole Ministry and thereby get
nid.of the Prime Minister or of the Minister if the Prime Minister is not pre-
pared to dismiss him on the call of the Legislature. Therefore, my submis-
slon is that the second proposition of Prof. K. T. Shah is also unnecessary.

With regard to his third proposition, viz., that if a person who is appointed

s member of the Cabinet is not a member of the Legislature, he must become

a member of the Legislature within six months, I may point out that this

“

NEcOssary. : . » . _ RS .
. His last proposition is that no person who is convicted may be appointed
& Minister of the State. Well, so far as his intention is concerned, it is no

~ doubt very laudable and I do not think any Member of this House would like -

fo differ from him on that proposition. Bub .the whole question is this:
~ whether we should introduce all these qualifications and disqualifications in
. the Constitution itself. Ys it not desirable, is it not sufficient that we should
trust the Prime Minisber, the Legislature and the public at large .watohing

kas been provided for in article 62 (5). This amendment is . therefore un- -

§

ol
5

the actions of the Ministers and ‘the actions of the Legislature to‘see that no,’ -

mach infamous thing is done by either of them? I think this is & case which

- ‘may eminently be left to the good-sense of the Prime Minister and to the

od sense of ‘the. Legislature with the general public holding a watching
brief upon them. I, therefore say that these amendments are unnecessary.-
shri B, V. Kamatk: T am afraid Dr. Ambedkar- has. lost sight of amend-
ment No. 47 in List IV of the Fifth Week. * ' L
. M:. Vice-President: He is not bound to reply to everything. . The reply
to that -amendment hes been given by Mr. Tajamul Husain, « -
- o . ot C . -

w - . : . . .
. -
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The Honourable Dr. .'B R. Ambedkar: That doeo nob reqmre any reply
All ‘thus has %0 be left to the Prime Mxmster . -

Mr, Vice-?:esulent' 1 will ﬁow put the’ amendments one by one, to vote.

The question is:

““That for the emstmg clause (1 of article 61, thegfollowmg be substltuted . N

*1(a) There shall be a - -Council " of Mmlsters to- aid and advise. the President m the
" exercise of his functlons,

{b) The Council shall consist of fifteen. mlmsters selected . by the elected members of
- both the Houses of Parliament from among themselves in accordance “with the
system of - proportional representation by means of the single transferable vote,

" and one of the.ministers, shall be elected. as Prime Mlmster in hke manner.’ "’

- The amendment was. nega,tlved
Mr. 'Vlce-PreSIdent The questlon is: - :

* “That in clause (1) of article 61, the‘wm;d ‘with the Prii’ne Minister at the head’ be
deleted.”” . ‘ ’ R

,

~ The amendmena was negatwed
Mr Vice-President: The question is: o -

“That at ‘the end of clause (1) of armcle 61 the following . be inserted :

“Except in so far as he is by or under the Constitation required to exercise his fune-
> tions or a.ny of then in his dxscretxon v

The amendment was negatived. C
- . MY, Vice-President: Amendment No.- 1298 of Mr. Mohd. Tahir is blocked'
by the re]ectxon ot amendment No. 1297, T am not therefore putting it to vote.
I shall now put to the vote of the House amendment No. 1299 of onf
K. T. Shabh. The question™is: _ .

“That at the end of clause (2} of article 61, the words except by ﬁhe ‘High Court of
]?u-ha.ment when trying a Pre51denb under, sectlon 50" be inserted.” -

"The amendment was negatived. -

Mr, Vice-P;esment‘ 1 will now pub amendment No. 1300 of Prof. Shfvh as
amended by-amendment No. 47 of Lisb IV of the F 1fth “Week to vote.

The question is:

" &“That after clause (2) of article 61, the followmg new clauses be mserted

(zA) On every change in the Council of Ministers, and particularly on every ch&nge .
of the holder of Prime- Mlmstershlp, the Prime Minister (alternatively, the
h President) shall present the new minister as the case may be to the People’s -
: House of Parliament, and shall ask for a vote of confidence from that body in
the particular minister newly appomted In the event of an adverse vote in
. the case' of a particular minister, the mmlstet_' concerned” shall forththh ‘cease to
- ~ hold office and a new minister appointed. -If a vote of confidence ifi-the Council
of Ministers collectively is refused, the Counml as a Whole shal]l resign and a
new Ministry formed in its place., .

{2B) Every miinister shall, at the time. of his appomtment be® exther an elected member
of one or the other House of Parliament, or shall seek election-and be elected
.member of one or the other House W11;hm not more than six months from the
date of his appointment, prov1ded that no .one elected at the time of a General
Election; and appointed minister within less-than -six months of t;he date of the
General Election,*shall be liable to seek election.

(20) No one who is not an elected member of either House of 'Pa,rlxamen‘o shall be
" appointed minister unless he gets elected to one or the other House of Par]xa-nenf,
within six months of the date of his appointment.

£2D) Not less than two-thirds of the members of the Council of Mmlsters shall at any
time be members of the People’s House of Parliament; and not.more than one- .
~ third of the iembers,of the Council of Ministers shall at any time be memberg
P of -the Council of States. Members of the Councﬂ of mesters way have such

AY
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assistance in the shape of Deputy. Ministers -or Parhamentary Secretaries &8’
- Parliament may by law from time to time determine, provided that no one
shall be appointed Deputy Minisier or Pailianeniary Secretary whe at, the time

" or who s not elected within six months of the date of hm appomtmant,—t,o 3
.seat in ome or the other House of Parliament,

(2E} No one shall be appomhe’d’ Minister or Deputy Minister or Parhamentary Secm—
. _tary, who hae been convicted treason,  or of any offence egainst the sovereignty,

* security, or integrity of the State, or of any offence involving mgral turpitude

and of bribery and- corruption and liable to a maximum pumsfm\,nt of two
years’ rigorous punishment. -~ :

“Every minister shall, before entering upon  the fuﬂctlons -of his offide, declare-all his -
o . right, interesi or title in or to any property, business, industry, trade of profes
sion, and shall divest himself of the"same either by- selling all or any such righty
interest, or title in or te any propeity, business, industry, trade or profession in
open market or to. Government at. the market price; and further, shall tske en
oath ever ‘to, consider exclusively the interests of’ the’ country and not seck to
promote his ‘own interest or aograndlsement of his family in any act he way dc .
or appointment he may have to make.’ . -

The amendment was negatlved

Mr. VlceuPreSLdent Amendment No. 46 of List IV is blocked. Mr. Kamsith
will understand ‘why I am not putting it to vote. It is blocked by the rejection
of smendment No. 1300 as amended. - . '

Now T will put article 61 £ the vote of the HouSe B
The question is: L I - .
“That “article 61 stand part of the Constltutlon » ,Q N '

,

The motion Was adopted. - _
. Article 61 was added to t‘hq Constljution'. o BT

~a

< Aricle 62 . - :
Mz, Vice-Presjdent: iThe House will take up for. consldera.tmn ar#\cle 62,
1 The motlon is: \ : . "

““That artlc]e 62 form part of the Constl’outlon

. Mr. Mahboob_ Ali Baig may move amendment No. 1302 . No, I see that zi !& ,
blocked by the deelsmn in regard to the previous article. - -

‘Mahboob Ali Ba,lg Sahib Bahadur: Yes, Sir. That is so. ‘
Mr. Vice-President: Amendment No. 1303 standmg in the name of Kam
Byed Karimuddin may mnow .be moved

T should tell the Mover that palts 1) and (2) are blocked: He- “may move
part (3) only. . = , .

Shri T. T. Knshna.ma,chan: May T pomt ou’o that if parts, (1) and (2) of .
this amendment are blocked as result of the rejection of & prev1ous amendmentr
‘the rest of the ‘amendment cannot be ‘moved? -

. 'Mr, Vice-President: Part (8) of the amendment may be moved It deals
wwh the removal of a Member of the Cabinet. ...~ - \
Kazi Syed Karimuddin: Sir, in view of the ruling. given . by you that sub-l

| clauses' (1) and (2) of my amendment sre barred, it has really: become- diff-
cult for me to 'make a speech on parts (3) and (3A). -

‘The Honourable Shri K. Santhanam! Is it not hnrred by the re*;ection of
an earlier amendment? Unless the ‘Ministers are \eleuted ‘this will not *followv
ab all " The thmg is meaningless as 1b is. o

| ’ . 4

of .huis appointiment was fot an elected meniber of either House of Parliament, .
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™ Razi Syed Karimuddin: It is not meaningless.
Mr. Vice-President: Kindly let Mr. Santhanam speak.

The Honourable Shri K. Santhanam: Part (3) is consequential \rpon port
2). Only if (2) is accepted, part (3) can be considered. It will have ne
meaning otherwise. It is only if Ministers are to be elected this will arise.
Here the Ministers sre mercly appointed by the President. Then the amend-
ment will make them irremovable, His point is that if they are elected they
should not be removed.

.. Kazi Syed Karimuddin: Mv amendment 18 reoardmg the removal of mes-
-~ "uers . ‘

N

Shn T, T Krichnamachari: May I pomt out, Sir, that if sub-clause (2) of -
article 62 remains and is. not being omitted, part (8) of amendment No. 1303
eannot be moved Sub-clause (2) “of article 62 says: ~ “Ministers shall hold
office......... , ete.”” If that remains, part (3) of the ‘honourable Member’s
amendment, cannot have any place in ib.

;{ Mr. Vlce-Premdent Mer. Karimuddin wants a specml prqvision for the~"
removal of Members of the Cabinet. Ig that not so? .

Kazi, Syed Karimuddin: Yes. - T

Mr. Vice-President: Mr. Knshnamacham 8 conbentlon is that bhls is barled
Why? |

Shri T. T. Knshnamachan. If the Honourable Member wants to achieve

his object, sub-clause (2) has to be omitted first. If parts (1) and (2) of hie
r&PHendment are not moved, the third part ‘would not fif in at all.

Kazi Syed Karimuddin: Parts (1) and (2) have nothing to do with part (3) 01
my smendment.

Mr. Vice-President: This-may be mterpreted as a substltube for (2) and (8):
- At any rate I allow him to make. his poinf>

-

Kazi Syed Karimuddin: Mr. Vice-President, Sn' I move, amendmenb for
the inelusior. of sub-clause of (3) and (3A):

; “(3) A member of the Cabinet, shall not be liable to be removed except on impeachment
by the House on the ground of corruption or treason or contravention of laws of the country
. er deliberate adoptlon of policy detrimental to the interests of the State.

(6A) The ‘procedure for such 1mpeachment wﬂl be the same as provided in a.rtlcle 50"

Sir, my submission is that at present the executive “machinery .of the gov--
-ernment in the country is deteriorating very fast because the legislators and .
all those who belong to the majority parties in the assemblies exercise very
great influence on the-Ministers. 1f the Ministers do not listen to the legis-
tators and their supporters, the result is that they are likely to be removed.
Under these circumstances it is clear -that even the Congress High Command
have felt that a procedure should be evolved by which the Ministers should
not be compelled to accéde to the requests of the legislators and their sup-
porters. Tn C.P. the Honourable Pandit Misra has issued clear instructions
. that government. servants should not allow any interference by Congressmen -
and their supporters. This means -that in this country the executive is being
influenced by-those who are supporters of the party. TUntil the Ministers feel
secure in their seats, it is possible that there will be 1nterference in. the day to .
¥, administration of the ecountry. Therefore my submission is’that, in order
Vo have a stable and a formidable governmént, which would not be influencad by
the people in the street or by their supporters, it is verv necessary th‘w it should -
not be removable by the House. +I have - laid down in (3) “‘except on
. ;mpeachment on the ground of corruptxon or treason or contravention of the lawe ¢
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of the country or deliberate adopinon of pohcy deﬁmmental to the mtelests of
the Sﬁabe " they shall not be removed. .

Shri Mahavir’ Tyagz W;bab about a nov-conﬁdence motion? Can it be moveq(
. .or nob‘) § 7 . ) i s
Kazi Syed Kanmuddm \Io T P Voo

(Amendments Nos. 11304, 1309‘ 1306, 1307 and 1808 were not mov ed)
Prof K. T. Shah: Mr Vlce President, Sir, I bev o move

“That, in clause (1) of emcle 62 before the Words and .the other ‘ministers’ the words™
“from -the members of the parfy commandmc KX ma1or1t3 of votes in the Peeple’s House of -
Parha.ment’ be mserted ” . . . -

s

- The dmended elause would read: o "

.“The Prime Minister shall be appointed by the Presxdent from among the Pa.rty com-
manding a maJonty of votes in the Peoplés’ House of Parllamenb and the obher Mlmsters,,

etc.” ~

S1r, this is just to clarify tne ided that uhe Mmmtry is’ not only collectnelyl :
_ responsible to the legislature, but also that it is homogenously selected and
. that therefore it is guarahteed the confidence ofsthe House. That, is; 1. $hinle,
necessary to dlarify inw=the Constitution, itself in. order to -secure that the
_. Ministry is nob only stable, but is commandmg the confidence of the House.
:Those who accept the principle of collective responsibility of the Ministry to
the chosen representatives of the people, should nof find any ~fault with thl\A
suggestion as it is only eclarifying what is no doubt the intention of the - vvhola\
clause, and in-fact of the whole Constitution.

: 1 realise that I makmg myself somewliat unpopular wﬂ;h ﬂwoSe who do not
like the number or nature of the amendments that I have put forward, or are
-unable to follow- in the- mulblphmty of the clauses that 1 have euggebte& ‘
"the essence of those clauses. I very much regrét that T cannot help doing so, .
~ because I do not judge that my function.is merely to get anythmg accepted
by those who will not aecepb - None so blind as will not see, nor none so deaf
a8 will not hear:. Mv funetion, Sir, ig no1L to geb those amendments ‘successfully
through.. My function is, I hold to. place my view on each point  before
the House; and it is for the House as a whole to accept or reject after hearlng
‘my arguments. - Prophets are never honoured in their own time. ¢I do.not
“look upon the task that - Have assigned to myself as merely to get my views..-

- suceessfully adopted. I am’ deeply grateful to' my friend Mr. Santhanam,
_who_was pleased to commisserate with me on that heavy burden I have plaee&
“on myself which he considers unnecessary. But, I repeat, Sir, I do not view -
my work here merely in-the iight of the successful acceptance of the. proposals
‘that. I have been puttmo xorvvard m the "House. T have, under the: pmcedme .
of this. House to propose, not an- alternative Consfitution, but only amend-
ments .to each particular clause .as it comes up. Aocordmgly, without going |

. out of the rules, it would be impossible for me to convey to the House the

s~ ideas that I have before me. It may be very well for those who once stood
for. the- separatlon of powers between the execu’mve, the - legislature” and the
judlcmry, to change places, t6-think differently about it now that they may have
changed their chau’ I have no objection to that, But, for my part,, I have never
‘believed in the doctrine that consisténcy is not a vntue in politics. Cons1sténcyt~:
may not be a virtue among politicians. Unfortunately, not being able to- accept .
thab doctrine, T continue to present my ideas to the House regardless altogether
of the fate -with which the House might accept them. Everv time I have
attempted -to. put forward -particular’ pmnmples,ﬂi_)he _House is unwilling to see

. N et o o : N

-~
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éye to eye with me; but I assure you that unless I am barred altogether by a
specific motion of the House that all- amendments tabled by me shall be
rejected even before they are moved, I will present every one of my amend-
ments, speak on them and abide by whatever fate bhey may have in the

House.
Mr., Vice PreSident' The HouSe stands ad;ourned 6111 10 A M. tomorrow.

The, Constituent Assembly then ad]ourned till Ten of the Clock on Frxday,
the 31st Decembet 1948
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CONSTITUENT ASSEMBLY OF INDIA
B F‘riday, the '31316 Decembo_'r 1948.‘

' A ———— . /

The Constltuent Assembly of Indla met in the Consututlon Hall New .
Delhi, at Ten of ’ohe Clock, Mr. Vlce President’ (Dr H C. Mookher]ee) in the

Chair. = o N

. DRAFT GONSTITUTION—(éontd'_)_ ' S
Artical 62— oomtd.)_ -

. Mr. Vlce-P1e81den’o (Dr.. H. C. Mookher]ee) We shall now resume dlscussuon
“of article 62. : - o

(Amendments Nos. 1510 and 1311-were not moved) b

1y

Nos. 1312 and 13‘)9 are of smmlar 1mpon No. 1329 may be moved Dr
Ambedkar. - . -

"The Honoura.bl«e Dr. B, R Ambedkar (Bombay General) Sl]’.‘ I move:,
“That after clause (5) of (mrtlcle 62, the following new. clause be inserted : . ’

‘(5) (a). In the choice of his Ministers and the exercise of his other functlons under this
Constitution, the President shall be generally.guided by the-instructions set-out.
in Schedule I1I-A, but the validity of anything done by the President shall not -
be called.in questlon on the ground .that 1t, was dune otherwwe than in accord-

¥ -

ance with such mstructlons ; ..

Mr. Vlce-Pres1dent There is an amendment to’ thls a,mendment viz,, No.
50 of List IV in the name of Mr, Nazu'uddm Ahmad - . -

“Mr.. Naziruddin Ahmad (West Bengal Mushm) Mr "Vice- Pre51dent Sir,
T beg to move: _ N

~

P . . . .

“That in amendment No 1329 of the "Ligt of Amendments in the proposed new “clause” 5(a)
all the words commencing with ‘but the validity’ to the end be deleted.” ,

Sir, the amendment which has lust been moved by the honourable Member

* Dr. Anibedkar introduces a new. clause (5) (a) to article 62. It provides that
the President in choosing his Ministers as well as “‘in the exXercise of other.
functions’” under the Constitution, 'would bé generally guided by thé Instl’u-
ment of Instructions. With. Tegard to this part of - the clause 1 have no -

- quarrel. But the last few lines which I have sought to omit seem to be open :
to sefious objection. At least they require clarification. The words which I
want to delete are thé following— ‘but the validity of anything done by the
President shall not be called in questlon on the ground that it was done other
wise then in accordance with such instructions.’

- T submit, Sir, that these words imply a.serious encroac‘lment on ‘the Consti-.
tution. The earlier part of the clause affects also ‘‘other functions’ under the
Constitution. These words are all-embracing. In fast, the ‘‘other functions”
under the Constitution mean all sorts of functions. The choice of Ministers
should be a matter which should not be open to question at all. But the
validity of amy other functions, I submit, should not be. immune from question.
In fac’c under the Constitution, the President would bhe a: consmtuhonal
PreSJdent He. would be acting on the advice of Ministers. So in $h& exercise ™
of his -other func’mons under the Constltu’mon he would be acting on tho adee

e o mep.

,
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of his Ministers: ‘The -effect of the words Wthh I seek to- delete would be *
,that 1t would -give the President absolute and autocratic power in the exercise
"of his ‘‘other fungtions’’ under the Constitution. 'That is too much to concede.
_ The real effect of the President. being a constitutional President would be that
. the Ministry -or a Minister may advise the President to- -do anything which is
‘not constitutional, and the effect of the’words which I seek to delete would be
that a clearly uneonstltutlonal act, or.which may amount eéven to a deliberate,
¢ epen violation of the Constitution would not be oped to, question. The new
.clause says that-such an act of the President ¢ ‘shall not be called in question’’.
. The prohibition is absolute:, . 1t cannot be called into question in any place,
‘in any manner. It -would not be open to question in a Court of law, in the
legislature or’ anywhere else. I do not know whether any criticism in a news-
paper questioning the _egality or even the propriety of an act of the Presuienb
would be prohibited under this clause. But the plain theaning of these words
“would -be at any rate to shut out any discussion of it in the Legislature or in
a Court of law where an unconstitutional act,should-be- e‘fectlvely challenged.
. I submit, Sir, that these words are tco wide to be. accepted. I do not: suggest
or believe that they were introduced to.cover and protect a deliberate’y per-
Cpetrated unconstitubiondl acht. I do nobt believe ib. Bub the effect of these
words would nevertheless be this. They would cover or protect from question
in any way any act done by a MinistSror by a Ministry through the President
. and a-Minister will thereby secure a kfﬁ‘d of protection which ‘he should not
_ enjoy.s A Minister will be enabled to usé the President as an effective shield
to support an unconsmtutlonal act. Thé sanctity -of the Constitution would
thus be seriously 1mpalred its authority-seriousty undermined, if a perfectly
‘unconstitutional” act. is shut’ out from any kind of digeussion or questlon, under
the latter part of this clause: - I subrnit, Sir, this is a very serious encroach-
ment on the. rights of the citizens so “eloquent'y . guaranteed with so much’ é
- flourish in- the Const1t11f31on These. rights would. be absclutely nullified if a
President -can be coaxed persuaded on the advice ‘of a Minister to-act in an
unconstitutional fmanner.; 1. submit that this is an effect which is undesirable
and, perbaps, not intended. . T; therefore, seek the elimination of even any '
possxblhty of . any question as to the unconstltutlonaht,y of an ‘act of . the
Presidént. bemg in any way shut. out. - At-any rate I seek clarification. T
* think that the rights of the. :citizens should ‘be protected from this sort of
encloachment under' the last few' lines. - -

. ‘Mr. Vice: Presment Amendment No. 13'12 Mr. Mohd Tahn' and Salyld
J afar Imam, do you want this .amendment to be put. to -vote ?
Salyld Jafar Imam (Bihar: Mushm\ Yes.. -~
(Amendment No. 1313 was ot moved) . o A

) Mr ‘Vice-President: Amendments Nos. 1814, 13815, 1316, 1317, 1319 and
1820 are all of similar import. No. 1815 seems.to be the most comprehenswe
and may be moved. Tt stands in the name of Shri Damodar Swarup Seth..

- (Amendment No. 1815 was not moved.)

Ame'ldment No 1314 standmg m*the sname of Shr1 Kesave Ra,o may be
moved. DR .

(Amendmenﬁ No. 1315 was not moved) _ _
‘Amendment No. 1316, *standing. in the names of M#: Mohamed Ismall and

- M. Pocker. Sahib, may. be moved. : - - :
« ."B, Pocker Sahib Bahadur (Madras Mushm) Bir, I- beg to move: - - .
“That for clause (2)\ of artlcle 62, the following be substituted :— - N

«2) The xmmsters shall hold oﬁice so long as they en\)oy the confidence of tbe House of the
. People port p

- . ., -, . . N . . .’
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e T e ; * thi ' riunal
; " . ~ that this amendment has no com .

G 'Zuiﬁst;(?l}ijtical motive: behind it. I have to make - this

character, and there 1 t experience. What: this amendment asks for - is

i . as 7 . ~ 51,
St?teﬁeﬁgtlﬁlgiﬁirzé iﬁls”ohg Constitution what is admitted to"be the convention
only to pub i r

) X n hall .hoid - office only
~o doubt, the convention prevails, t]-:cla;o,hth% M;::l‘z’efersﬁés Peop“tlle. ! o g 88
Cs0 dou 0 o they gnjoyhthe i%%%%igcif()zﬁe %Iou(;lel ot the People, certainly they .
§ e _nbap 7 N 0 i 4 . . Y .
the Mini, te14s. en_]Oj)edT) s C’ghe President. But as a matter of practice, 1t 18 now
will nob be w 1S]ml{-,ssthez Bginisters hold office during, the pleasure of the freSIdenté
& fact to say the. - sav that the Ministers hold office during the pleasure ot
Tt is reallx{z» fiction to f,tyso, as a matter of fact, No doubt, the convention.
" the President. It is m. - -nd some other countries. But when we are pro-
prevails in-Great Britain w. . 'on Constitution, I do mob~see any reason why
viding for the country a writv. “ons that obtain in other parts of the yvorzd.
we should hang on fo the conveny, ‘v to put down everything clearly mi the
Even when we have got an opportunw, "o precedents of the United Kingdon:
‘Constitution, should we be 16ft to quote tn. °~ harm in putting, on paper, in
or, the United Statés? There is absolutely n.  ~ly, that the ministers .shall
the Constitution, the ‘actual state of affairs, nem. '"he people. T am saying.
hold office so long as they enjoy the confidence of w. = ~mendment, viz., that
this in anticipation of.the only possible objection to this a. . “herefore it.is -not
it is.a convention that obtains in the rest of the world and w’ -atter of fact, -
necessary to put it down in writing in the Consbibution. As a m.- is being
I feel myself at a disadvantagejon account “of the procedure thav . -~ peal-
followed; under this procedure one is not in a position to know what the v
objection to an arendment is until. the. Honourable Dr. Ambedkar gets wu,;
and states his objection. He has the<last word on the subject. There is no
opportunity for the Mover or any of the other members of the House to deal
s with the objections or tell the House whether the objections are valid or not.
- 1 am net in the leagt questioning the procedure. T simply state what the pro-
cedure followed is. Therefore I am driven to the necessity of anticipating”
what possible objection there can be to an innocent amendment like this. -

LY

From what was mentioned by the Honourable Shri K. Santhanam in con-
nection with the discussion of article 61, T gather that this will'be the possible
objection, namely, that this is a convention that obtains elsewhere and there- ™
fore it will be difficult to pub it down on paper and it is also unnecessary, To
this ariticipated objection I submit that we should not continue to be slavish.-
hereafter- too, when we have obtained “our freedom. No doubt until now we
have been slavishly following the convention or procedure-adopted in Great ~
Britain and in other parts of the British Commonwesalth. But, having dbtained:

‘\ freedom to do what we feel to be for the best for our country, why should we

- “not puf, down our ideas in the Constitution itself? I see no reason why.we
should again be hanging on even hereafter to precedents and conventions
obtaining elsewhere and not put down what we desire to be the law in our

* Constitution? The conventions referred to in other countries are there because
of the fact that they have unwritten Constititions. At least so far as these
aspects are-concerned; why should we leave them in an unspecified manner
to be fought out in the Supreme Coyrt? There'is no necessiby for that when
we have an opportunity to put these down in the Constitution now. Why
cannot we state this clearly? Where is the harm or danger in doing so, I
canhot understand. ) ' N

Sii;, as I said, T have anticipated the possible dbjecti'on to my amendment
-\;}nd I'say that that is no objection at all. “On the other hand, we must put

- down' in writing clearly what the convention is. -

”

. Now, S>ir.‘ T also heartily support the amendment moved i)y my honour-
.able Friend Mr. Naziruddin- Ahmad for the deletion of the latter part of the
: 'emendmen’b moved by the Honourable -Dr: Ambedkar. Mr. Naziruddin’s:
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;amendment is. to -omit, the- words ‘but the validify - of an;ythn?g done by the =

President shall not be called in' question’ on the glound thap it was done: other-

wise than -in ageordance ~with such’ instructions’’» ~Mr. Naziruddin. Ahmad’s

- 'whichsis divern by the first” part of the anrendment of the Honourdble Dr.
- Ambedkar. If the latter part of the amendment of Dr.© Ambedkar is .nob
there, it will mean something. . Otherwise his amendment would only be a
--paper ‘amendment and a pious wish ‘without aiy substance in -it and “helpful
:: nnbody Therefme I he&rtlly support the amendment of Mr Nazn'uddm

-

a;;;nendment» only seeks to deletc what is atbempted to be taken away from thdt, "

Ahmad S T . e

Now, Sit, o Tai- 4§ My 'aimendment s concerned, befoxe resumine o st
I.woul only mention this: that as- I have already said, I ar’,. arlven o thé -
BPTessity of anticipating the possible ob;ec‘mons to it and rev 4!457 thereto. Another
possible objection that 1 can think. of to:my “amendmegy s, according -to the

- &xperience: 1have gained in the discussion on otler slauses, that the amend-
ment, s communal. .To “fhat-1 say that this’ amendment is entirely non-
" communal and rion- pohbleal and-there is 1ip other motive behind it It affeets
only the constitutiona] aspeet”of the problem. Only it happens to- be moved.

. by a~'member who .is a Muslim. T say this, Sir, because” yesterday A was |

2 “surprised to. find. that Dr. Ambedkar, in- -hig reply-to an amendment moved
by Mr. K. T. M _Ahmed Shah pomted outq to the House that it must be.
remembered that the .amendments are_moved and supported only by Muslims.
I; ask,”'Sir, whether: an ameridment or_the reason behind-it loses any force by.
the fact’ tha,t the Mover is a, Mushm or a Christian or.a membel of the Scheduled -
Castes or of other minority- communities? .1 ani.very sorry to find that, while.

Dr. Ambedkar is doing very great service to the country in having {ndertaken

“this most, difficult task at so.much sacrifice of pushing through the Constitu-~
. tion, T mever expected thab he ot ‘all*people Would resort to-such reasoning.

Mr. Vice-President: Pleaﬂse conﬁne yourself to your amendment You_are
going out of your way.’ o - .

B. Pocker Sahib.Bahadur; slr I do not want, . : ‘ .
. Br. “Vice-President: Kindly -carry oub my- sucrgestuon T

Nl

say I am only appealing to the “House that,” in cons1der1ng the validity or: the

- propriety of this_amendment, the fact that the Mover'is a Muslim should not
" be taken into. consideration. Sir, I- am entitled to say that in view of what
- has haﬁened with. reference - to the . obher amendments moved by some Muslml
members.—..’...‘ o -

Mr Vlce-PreSIdent You ‘need not dlla’oe upon ib. -

*

B. Pocker Sahib Bahadur:. That-is’ right, Sir. 1 entirely/ agree. T only

wanted to make that point ‘clear; that is all " I only wished 4o mention thab
tHe discussion in this Hbuse should be kept at- a hwher level. than what, it
would be’if such kind of reasoning._is ~adopted for opposmg amendments cof
members of mlnomty communltles . - : R T
Mr. Mohamed Ismail Sah1b (Madras: Muslun) On a pomt of mformatlon,-

- 8ir, may I know whether, in view of theé fact that the movers 6f amendments
have not got the right fo reply and parhcularly in view.of-the. fact that certain
~ serious statemen®s have been made by some members and also personal

1
4

B~ Pocker ‘Sahib Bahadur: I am carryxng out your suggestlon I want to -

7
/

w:

reflgetions have been cast 6n members, ‘they cannot reply to them when thered =

is" an opportumty of domgr s0; more particularly when they -have a-legitimate
- opportunity to” reply to the’ reﬁectmns and, unjustified and unwarranted state-
-ments .that wert tade in the House. -In all legislative proceedings, sthe’ mover /
of & aerlous s,mendment a subs’oanblve amendrnent has got the nght to replv

- '
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b the end; lbu“ Vou have ruled, Sir, to the oontra,ry, to which wé- submlt
However, have we not got the rlght to reply to the statements made,” when
there is an opportunity and “that too an- opp(ntumt) which does not take the
Member out of his way?

" Mr. Vice-President: I certalnly shall not hlnder any member iromi leplymg .
o 11113{15t1ﬁable reflections. On that 1 am perfect.ly clear~in my mind. A"
the same time T must use my powers in order to “persuade members when they
make such reply to use ‘anguage which may not provoke irritation. It is this -

« thabt was responsible for the request 1'made to Pocker Sahib. I think you will-
:agree that this is the best way of proceedmg w1th our work without unneces-
:sary friction.

Mr. Mohamed Isma,xl Sahib: I qmte appreclate and agree to the advice you --
have gwen Sir, that members should not use any provocatlve language. That
advice 6f yours, I hope, is addressed to ‘all sections of the House.

+ Mr, Vice-President: Has the Chair ever been, gullty of sdying anything which
" is meant.for oné sectlon of tﬁ\e House"’only‘? do not think that has ever
been the case. -~ -

‘M. Mohamed Ismail Sahlb That is What 1 Wanted you to emphamse Sir.
This interruption of mine has been occasioned by certain provocative state.
ments that have been made. They “were qmbe unwarranted, Therefore 1 am
grateful to you for.saying that this advice of yours is meant pot 6 one section
but Jo al sections of the Hou%e "I 'beg your pardon for mtelruptmg -

s " Mr.' Vice-President: Pocker Sahib, please continue.’

_ B. Pocker Sahib Bahadur: Sir, 1T would 1especﬁullx follow §ou1 advice.-_1’

. do not-want to make either any provocative statements or~to ‘dilate more upon
the topic. I have alteady- mentioned what 1 wanted to_mention, viz., the
fact that a particular member belongs to a particular¥community ought not 0
be a ground for stating .that a parhcular argument has no value or should noﬁ

i hold water, as it p1ooeeds from a mBmber of a particular community. "I say’

‘this particularly for thie reason that it is.the duty of each and every membel '

“of this House to keej the debate om a high level and we should never go down
to a low level to- which"we will be- driven if such.statements are resorted to. I

do not want to pursue this matter further. Sir, T move this amendnient and . —

leave it to the House to consider the same without any reference to the questxon
~ that it is a Muslim who has moved it.
. - (Amendmenb No. 1817 Was not moved) -
Mr. Vice-President: Amendment"No 1319 Prof Shah, do: you want it te »
be put to vote? . ) .
} Prof. K. T. Shah’ (Bihar: General) Yes. Sir. T : -,
Mr. Vice-President: There is-an amendment 0 thls a,mendment 1 aﬂoﬁ/ ’
1h’1-, to be moved. No. 48 of List IV.
R Mr Nazm‘uddm Ahmad; T desire that this also should be pu’o to-the vo’te
l Vme—Pres'den Amendment No. 1320 Standmg in” the names of
Mr alm and Mr. Jafar Imam. Do Jou want it to be put-to vote?

)" Mr. Mohd. Tahir (Bibar: Muslim): Yes, Sx. . * ,
T . Vice- Preﬂldent There is an amendment to hthlSw N&. 49 of List IV.
- Mr. Naziruddin Ahmad: I desire that this also should bé‘p‘u‘u to tﬂe vote. '
' {Amendmernts Nos. 1318 and 1821 were not moved. ) ' '

Mr. Vice-President: Amendment No. 1822 staudmg in the name of Mr
Mihir Lal Chattopadhyay. N :
. Mr., Naziruddin Ahmad: On a point of ordel, b1r This is a good amend- -
‘ ment but it is purely verbal. ' ‘ N - )

T T
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- Mir. Vice-President: Iy is & good amendment though it is. \/erbal Thelefore '

it ig allowed. ° .

Shri Mihir Lal ’Ghattopadhyay (West Bengal denera) \/11 Vice- l’re31dent
Sir, 1 move: - » N \

f ™~
~

“Than in® clause (3) of antlcle 62, after. the _Wo1d Counul’ the words ‘of Ministers .bé
msertcd ” . .

-~ e “

" Obviously, this 1s a- slmple amendment but I consider 113 to be: very necesr

o sary. The word “Council’ has been used in’the body of the Dratt Constitution .

bl

Y
3

-

-~

, in ditferent places to express different meanings. = It is desirable Jhat in this.
' clause nothing should“be left vague and uncertain, -It-should be' precise and.
definite. T hope Dr. Ambedkar and fthe House W111 have - no dlﬂﬁculty i
_-accepting this. - . \,J

(Amendments Nos, 1328 and 1324 were not moved) ,

Mr., Mohd. Tahir:.Sir,’ 1 beg fo move e e
That for clause (5) of article 62 the followmg be subsbtmted .
. (5) A minister shall at the tlme~ of “his appomtment as stich, be a member of the.
: ‘ Parhamenb T -

« N . =~

Before T submit a few words 1egardmg my ameﬂdmenb I would draw the
~ attention . of the House to uhe existing cause of the article. Olause {5) says:

JA minister “who- for’ any perlod of"six consecutive months is not a member of -either House :

"of Par liament shall ab the expiration of that period cease to be a.minister.’

This. shows that even if a person is not a member- of the Parliament he can‘
be appointed "as. a minister.  In this connectxon I would submit -that it iss
wholly against the spirit of democracy that a petson who has not been chosen
. by the people of the” country should be appointed | as a.minister. When the
" Parliament is coustituted it is evident that- it will be a House consisting of

~more than 300 members and they. will all,be’ members /elected by the people of '

. the ‘¢ountry and: theré is no reason why an:outsider who is not a member of
‘the Parliament should be- appointed . as ‘a'minister. It cannot bé imagined that
“out of a total of 300 or 400 members of the Parliament the President or the
Leade1 of the party will not be able to find out a suitable person to be taken
into the ministry. and hence he il be forced to. choose a minister who is not
‘a.member of the Parliament. T think that~i. goes. against the spirit of demo-
eracy; rather it cuts at the very-root of democracy not to choose a minister from
out ofthe-members of the Parliament.chosen. by the people of the country.
Therefore I suibmit that. this clause should be rephced by my amendment.

-

" After this I want-to say. o few Words regarding” the amendment which ‘has '

been proposed by my honourable Friend Dr. Ambedkar, viz., No. 1329 On
this matter I have also -given notice 6f an amendment, No. 1812 which reads:-

“In choosingi his Mmlsbers the Presulent, shall be generallv Gulded,by the instruction set
out in-Schedule 4(A).” . : .

- Now my friend “has” broughb up ‘a s1m11a1 amendment though not exactly
"« the same thing, and has selected the Schedule -to be 3(A). I'would point out

that -Schedule 3(A) is not the proper place nor should this schedule be num-
" bered as Schedulei 3(A), because in the existing-schedules ‘we find that Schedule
"4 gives_the instructions- to-the Governors -and Schedule 3 is the form of

" declarafion. Therefore I submit .that if any proper place is to be, glven fo this” .
‘schedule it can only be either Schedule 4 or 4(A). Tt cannot be given a place
_as Schedule 3(A). Besides this, in the. amendrhent proposed by my honourable

Friend the last portion, viz., ““but the validity of anything done by the President
.shdll not be called_in questlon on the ground that it was done otherwise than
in accordance with .such instructions’ g is in fact the negation of the mstruc-
- tion that has been given to the Pres1dent The spmt of thls schédule is that in
. . A ~ N -~

Y- S . . , -~ - -
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ehoosmv the ministers. the President "should have 1egard to giving proper
represen‘oa,tlon to the minorities in the Ministry. ~The instruction as has been -
“laid down by my honourable Friend Dr. Ambedkar gives me to.understand that
the idea that proper representation. should be given to the minorities-in' the
Ministry cannot, be. met if this portion is maintained in the amendment.: In
fact, my honourable Friend has been very generous here to g1ve/d1scretlonary
power to the President, whereas in his speech vesterday he was clear to the
House that no discretiohary power should be given ‘to the President and ‘the -
House had adopted it. By ‘this amendment, in other words, he has givem .
. some discretionary power to the President.” My submission would be tHat the
Instrument of Instructions to the President should be very simiple and clear .
a8 has been laid down in my amendment and I hope my honourable Friend - -
Dr. Ambedkar will cousider it and be pleased t6 amend his amendment, accord-
;ngly, so that the Instrumeré:)of Instructions may stand very sunple and clear.

i’roi K. T. 8hah: Sir, T-beg to inove: - . . o

«That in clause (5) of article 69, for the words ‘for any period of six consecutive months,
is’ the words ‘after his’ appomnment, is for any period “of six consecutlve ‘uionths’ be
~supstibuted,” -

The amended elause Would then read: B v =

’

N

T A minigter, ‘'who after his appointment is for a,ny -period of six consecumve months not 4

member of elther House of Pa,rha,men‘o shall at the expn"abmn of that perlod cease bo be
a mhucte)

< .- <This 1 take it must hdve beer: the mtentlon If for any consecutive penod
of -six months, whether on account 6f his going abroad or doing other work
" which prevents him from being a member of the House, he is to,be disqualified
or that he should cease io bc a minister, 1 think it could not - ‘haye been the
intention. -What the intertion of this clause must~have been isl.that if a
7 Minister is, aftér his appointment as Minister, not a member for six conaemtwe
months, whether as originally not elected; or has_not been able to find subse-
quently election to the House, he should cease to be a member. This, Sir,
is merely a consequence of. the principle of collective respon51b1hty of & -
Minister, which requires every Minister.to be 2 member of one or the other
"House of Parliament. As such I do not think it'is necessary to present any
elaborate case in support of this amendment. T commend it to the House. '

Mr. Vice-President: There is an amendment to. this amendment, No.. 71 -of -
list 'V standing in the name of Mr. Krishnamachari. Does he move it? °*

"Shri T, T. Krlshnamachan (Madras General): Mr. Viee-Prexsiden.t, Sir, I
. beg to move:

-

~ “That in amendment No. 1326 of the List of Amendments for the word ‘after’ (in tBe
words proposed to be substituted), ‘the. words ‘from the date of’ bé substituted.’”” °
It this' amendment is accepted it will read: “‘from the date of his appoint-
ment, is for any period of six consecutive months” and se on. This is & very -
minor amendment, It makes the meaning very precisé dnd indicates from
when the six months will operate. I trust the House will accept it.
Shri H. V. Kamath (C. P. and Berar: “General): May T suggesb ‘to my
" Friend Mr. Krishnamachari that consistently with the import’ and meanmg of
“ his amendment the word “‘any’” should be substituted by the word “a’’ The
~word ‘‘any’’ makes no sense in this context. <
- - Shri T..T, Krishnamachari: Personally I have no objection, though Ido not
bhmk it will make any material” difference.

(Amendment- No. 1827 was neb ‘oved.) .
- Prof. Shﬂman Lal Saksena (United Provinces: General): Sir, I beg to move:

“J‘hat in clause (5) of article 62, for the words elther House of“Parhament’ the ‘words'
‘House of the Peoplel be substltuted ”

-
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- This has been further amended b .m : 'e,mendme tto i smendens
No. 72 of hstV ~I beg 50 move: ,y y endment 0. th1‘s ~amendment

- H - - : N

Thar, f01 amendment N 0, 1328 of t,he Lzst of Amendmenbs th\e followmg be .mbstlt,ubed

- e L~

‘That in clause (5) of article. 62, for the words “is noh a member” the, words “is nobs an .
elected member be subs(utubed 2o . S N

- “ . - -

v

‘ lhlS is an amendmenn bi a fundamental cnalaeber We have prowded m '
.” the Constitution for nomination of tyelve members to the Council of . States. |
~Thefe will be twelve fembetrs who areé nominated” in thab Council and ‘in_the
- 'LEWer House Angig-indians will -alsg be nominated? According to this clause
‘ (5) as it stands, members who have tob been 1eturned by the electorate shall be .
-able to be permanent Ministers' of the Govefninei, ThlS is altogether against
all democratic methods. Formerly, 1 had desired -that (ﬁﬂy members of the
~Lower House who were ‘elected by the General Electorate should be eligible to:
- tbe-appointed: as Ministers “but after seeing the opinion of many Members -
" thought_that my amendment should not be .so extreme, but I do . feel : ' that
- unless everybody who -is a Minister has. got the. confidence of the electorate hé
" should not be appomted as_one. . I therefore .want that instead of “‘is ,not a -
" “member’”’ it should be ‘‘is not an elected . member’’., You - may remember,
" formerly, -when we were dlscussmg the election of the President, we prov1d’f=d o
. that-only elected members should be entitled o vote. Now, if; meinbers nominated
are not fifsto vote at the Presidential eléction, if we do not credit them with thaf.
much ‘responsibility, surely to be a Minister of the Government of India is & far -
more responsible office. The same will be the case about any.Cabinet in any pro-
. vince. ‘Theréfore, if- nominated members are not fit fo vote for the President’s . -
election they.are also not fit to be appointed Ministers of any Grovernment Every ‘
Minister who is a membet. of a Cabinet must seek open election and if he. is re:
turned, only then he should be appointed a Minister.’ Otherwise, what will hap-~
. pen is this. In many. provinces we shall have Upper Chambers, 4nd there too”
there will be nominated members and if these nominated members may become .
Ministers I-am sure an occasion might arise when the whole Council of Mlmstere -
-'is composed of nominated members excepting perhaps the Prime Minister, Thab .
- will be a.very extraordinary situation indeed. It would be-a complete negation.
- of democracy. Therefors I want- this question to be properly. understood.: Pro-
~ bably, this was the purpose of my honoutable Friend Dr. Arabedkar .and what '
.. he meant was that if a Minister does not become a member of either Hotise )
within six months, he -¢eases to be a Minister. - By this, he surely meant that
~ he should be elected and I would very much welcome it from him if. that is his -
_ purpose, and-I expect he will .accept my. améndment. I bope in this way he cL
" will see that Government is absolved fromi the charge that in eur Constitution
" there could be Cabinets where except the Prime Minister all the Ministers are.
"_nominated. Especially- in 4he State, legislatures, as at present providéd about.
“two-thirds -of the members in the Upper Chamber shall be nominated ‘and if
any Prime Minister thinks of nommatmg only those members, then the whole
. Cabinet will become a sort of-rnominated Cabinet and that surely is utterly
agamst demécratic principles. - Similarly, in the Central Parliament also, the.
“twelve members whom the President may nominate may be persons the -majo-
ity of whoin ‘may be appointed ~to” the Cabinet. - It may be that such_a thing .
may, not arise, bus it is quite possible and we should see that no Prime Minister ~
©odg able to allow his power. to be so misused. I therefore think that the addition -
- of the word “‘clected member’” would make the whole thing Perfectly™ uoht
I hope Dr Ambedkar “will_accept this amendment. Slr, I move. .

(Amendments Nos. 1330 and” 1331 were “hot moved) oL
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Prot. K, T Shah: Mr. Vloe President, SiryI beg to meve: | : -

‘“Lhat after clause (6) of artlcle 62, the, tollowmg new clause be inserted : -

oo Evexy Minister shall, before he enters upo*' the functions” and responmblhtwb of

- his otiice, make a deciaration and take steps m regard to any right, vitle, corres-
“ponding to those provided in this Constitution for ~the. Lresident’ and Vice-
President, and shall take an oath—or make a solemn declaration—in the preseme
of the PIESlde“lL and of his colleagues m the lollowmg form v

Sir, ¥ see that the form is not printed here I do not know whether it was
+ some separa,te slip that T had given whichis left out %r forgotten or has been .~
. lost, but the oath actually suggested has not. been prmted I hope, S1r that

) Would not be an objection.

© Mr. Vice-Pfesident: Thas will not be an ob]ectmn. At the same- time, .
have to make it clear'that the form has.not been received by the office. .

Prof. K. T. §fiah: I.may have forgotten T am not blammg the office. The
" form is one which T have read on the former- occasion, Slr I have not got that
paper here, but I can say from memory. e

Mr, Vice-President: You may proceed with your speech g

Prof. K. T. Shah: This, Sir, is an améndment which in pr1nc1p1e I ‘have

* been pressing for from a variety of angles, whether as regards the President
or the ‘Minister or the Prime-Minister. . Tt was to me a very painful and sur-
prising phenomenon that yesterdav ‘when one. of the most satisfactory reasou-

- ed replies.was given to one of my amendments by the Chairman of the Drafting
" Committee, thls particular_point was not answered ;I do not know, whether it
remained unanswered" by oversight, or by dehberate omission. I had taken care

4o remind-him that he had assured me, or at any rate, he had made a sort of -
promlse when (discussing’a similar matter in- regard to the Président, that when
#or if the mafter occurred in connection with the Ministers, who had the real -
effective executive. power under this Constitution, he nnngt -consider it. . I say,
Sir, it was extfemely surprising. that such a careful, painstaking ohamplon of
the Draft should have, notwithstanding a pointed. reminder, chosen to remain
altogether silent and the, silence was still more. mtrlgumg, when one of. the

- honourable Members actually - asked ‘whether there was any “answer to that
particular point. It seems either that the Honourable the Chalrman of . the
Dmftmg Committee has no answer or_does not wish-to answer, or has made al,
promise’ which is so embarrassmg that he does not wish now to be even'remind--
ed of it - STl & L B

Whatever it may be, Sir, I beg to place before this House that even in the
Press that particular item seems to have been completely, overlooked, whether
‘it. was by oversight just as the form is not printed here ,—my mistake of course,—
—or for any reason, one particular most essential item that in my opiftion Would
“‘guarantee a purity,.an honesty, an honourableuess in the WOI‘klIlU of our Gov-
ernment, seems to be killed by a strange conspiracy of, silence. T trust that this

. is & mafter, at least when we are dealing with the Ministers, .that the drafts-
man will take note. Tt«ds not a matter of changing a comma or a semi-colon; it is
Tot a matter of substituting ministers for Council of Ministers; it is a. matter Sir, -

. which goes to the very foundation of the azbual working of the oovernmental

miachinery; and, as such, Sir, T hope that those who have it in thew power to .
‘mould, form, and shape this Constitution, to put it into a proper Wording; ahd to
give it a sound working character; will appreciate the des're with which the
principle is placed befme them from one angle and anéther; with a view to make
" “them realisé that we do stand in need of some such provision in our Constitution..

‘ I was advised, Sir, vesterday from a high aythority, That if T had not taken -
‘upon myself this unnecessary task of pubting forward amendments to - Jovery.

" «clause, and if I had concentrated myself on a -few principles, T mlght have
-proved more useful. 8ir, T do 0ot measure the nsefulness of my amendments

o
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by the number of them which are carried. I measure the usefulness .of my
- amendments merely by ~the degree of thought and interest or opposition L'
provoke; and, as such, 1 feel perfectly satisfied, whether or not they are accept-
ed, if the. honourable Members, including Ministers of the Government of India;

r are-giver furiously to think in the mattér; and have to - reply - specifically _ to
points -of that character.  Here, however, Sir, is a case in ‘which I seem to
‘Thave, whéther consciously or unconstiously, accepted and acted .upto such an .
honourable and exalted advice; and appear “to have concentrated.inyself on
this principle, * On this, I*have. been labourmg time and” again, from one angle -

~ and another. Aad yet what is the fate? Failure, of course, to persuade the:

~draftmg and pllofmg block ‘to see eye to- eye with me. "There is no poss1b111ty
of dn -effective reply. There is no. gainsaying the desirability of “the ,pomts I am
making. And yet not only- do T get 1o reply; the very pomt I urged is sup-
pressed -or blacked eut.even in the- press. -And this consplracy ‘of silence, to

. 88y ‘the least, is amazing. T trust on this occasion ‘the silence will be broken;

I tlust on this occasion I will be given, what has been called ‘‘a- mushmg
reply And T trust this time, at any.rate, the reply will' be' so erushing. that
vl will cease 3 Put forward at ledst to thls House, thls kmd of amendment.

Mr. Vice- President: Thera 1§ ab amendmenb to - thls amendment 1t is
No. 51 .of List No. IV and stands in fhe name of Mr. H. V Kamath.

N Shn-ZE[ V. Kamath: Sir, I move:—

-, That for amendment No. 1382 just* moved by my honourable Frlend Prof.
K. T. Shah, the following be’ substltuted —

“Thaa after clause {6) of article 62-, the iollowmg new clause be ;nserted

B Exery minister Including 'the -Prime Minister shall. before he enters wpore his |
office, make a full dlsclosure to Parliament of any interest, nghb share, property
or title he may have in any enterprise, - “business” or blade divectly owned or, %
- controlled by the State, or which is in any way aided, protected or subsidised
" by the State; and Parliameut may deal with the matter- in’such manner .as ik
. may,~in the urou/mstances deem necessary or app1op11ate r

- My amendmen’o Sir, does nob go as _far my " honourable Fmeﬂd Prof.
K. T. Shahi’sgoes.’ I only seek through this amendment™that .a_misiister before _
he enters upon his office shall disclose to Parliament' whatever share, interest.
‘or title he may have in any business or enterprlse ‘that may be owned, controlled
"+ or subsidised by Government and I leave it to Parliament to deal with the
mattér as best as it can. It may call upon him to gell it to Government; Par-
liament may call upon him to‘make it over to be adfinistered in trust for him
or the Reserve Bank may hold it in safe trust. . I leave it to Parliament as
our sovereign legislature to*decide the best course that may.be a,dopted in the -
cncumstanoes for dealing with' this particular matter.

T 'would, by you leave, -Sir, like to.read from the Factory Acb to whlch I

. referred in & previous occasion, the Act -which we passed durmg the last session:
of the Legislative Assembly. There is a ‘section, Section 8 in this Factory Aet, .
of 1948, which provides for the appointment -of Factory‘ Inspectors and one-
clause” of this_section. is. to the effect :—- -

“No person~shall be appointed as Factorv Insnecbor or having beendse appomted shall -
" continue to hold office, who is or'bécomes d1rect1y or indirectly interested in the factory -
or in. any process .or busmess cexued on therein, or in any patent or machinery conneeted

. therewith:

. Sir, there is another section, Section 10 prov1d1ng for the appointment of
Factory Doctors, Certifying Surgeons. That ‘also provides that: : -5

‘ “(‘ertrfymg Surgeon. No person shall be appomted to be or authorlsed to exercise the
powers of~a Certifying’ Smgeon or having been so appointed or authorised, continue to
exercise such powers, who is or becomes an .occupier of a.factory or is or becomes dlrectly

.~ ot indirectly inferested thereir or in any process or business carried on therein or m any

: p?tent or machmery conneeted therewxﬂ'x or is otherwise in ‘the employ of ‘the fac*mv

~
-
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Now, it is obvious, it is plain as a pikestaff, that the relationship of a
Minister of State is far more intimate, is fraught with far greater pQSSLb_lht.les .
for good or for evil than the relationship of a Factory Inspector or .Qermfymg _
Surgeon to his particular factory or any connected business:. What'is sauce for: -
the goose must be saucé for the gander as well ' If this prinéiple is applied on.’
a larger scale, I do not see why this principle Jaid down for the  ¥actory Inspector:
and Certitying Surgeon in the Factories Act should not be applied .to Ministerss
of State. | N - S

You will permit, me, Sir, to remind -the House of what Dr. Amhedkar told ®
us a couple of days ago when replying to the debate on Article 47. I hope I .
have his leave as well to remind the House and remind him too alout = the -
words he used when replying to that debate. - Referring to an_é-mengmenv(w ;
regarding a sifnilar provision for the President to declare to Parliament and to -
divest himself of all right, interest, share or title in any business or enterprise..
. owned or controlled, subsidised or aided by the State, Dr. Ainbedkar said, ('If af~
" all such a provision is necessary, it_should be with regard to the Prime Minister -
and the other Ministers of Stats, because, it is they who aie n complefe control
ot the administration of the State, If any petson under the Goveriment of dndia
has any opportunity of aggrandising himself, it is either the Prime-Minister or the
Ministers of State and such a ‘provision;—mark his -wotds—such a provision.
ought to have been made—he did not say may be made, he said ‘ought to have
* been’ imposed—on their tenure and not on the President.”” I hope Dr. Ambed--
kar will reply to this. particular amendment after -great consideration and in
detail and I hope he will not find a way out of the.tangle that might have been.

caused by the words, by the-language that hé employed on a previous occasion.

I hope he will stick to the views which he expressed only a couple of-days ago;. "
not a year or two agoe and I hope during thesetwo days, he has mot been pre-
vailed upom, or he has not had the occasion or opportunity, or has nobt been. .
persuaded to change his views in the matter. After reminding the House and
Dr. Ambedkar about what he himself said a couple of days ago, I do not think *
there is anything more for me to say, but that Dr. Ambedkar will not hesitate-
to uphold his own view, not a very ancient view, bub a very recent view and will .

see his way to azcept this amendment.-

- (Amendnient Nos. 1338, and 1834 and 1335f€vere not moved.)

-

i - L4 - -
+ M. Vice-President: The article is now .open for general discussion.?

It is suggested that the‘next two amendments Nos. 1336 and 1837.  also»
deal with similar matters’ and may be taken up here. Prof. Shah; will you
please move yyour amendment No. 13367 =~ - S -

Mr. Naziruddin Ahmad: That is a new article, B -

Prof. X, T, Shah: Tt is a rew atticle ;‘it is not an: amendxﬁeilb.' -
oM. Vice-President: Just ‘as you please. : -

- Prof. K. T. Shah: T am in your hands. If you ask me to-move it oW, .
I shall do so. . ‘ . : - -

Mr. Vice-President: I thought the general discussion may take place to-
gether. Today, as honourable Members are aware, we have to adjourn the-
House at 1 p.m. in order to afford facilities to ourn Muslim brethren to .attend
the Jumma prayers. If there iy no objection, I would like Prof. K. T. Shahs
to move his amendment now. . ‘ B N - :

Shri Amiyo Kumar Ghosh. (Bihar: G’éner&l): Slr, this is a new article, We~ .
may dispose of article 62 first, and then take up this new- article.
Mr. Vice-President: Suppose we forget the niceties of law for one occasion..
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Prof K “T."Shah: Mr.- Vlce Pres1denb Sii, I bcg Lo move: o

“Fhat attex article 62, the following new’ ‘article be ingerted:

*

- 62-A. No one~shail be- elected or appointed to any pubuc office’ mcludmg that of the

BN . rregsident, ixovernor,-Minister of iké Union or-of any State of the Union, Judgs’
) of the dupreme Court or of any High (/oult in’ any, State in the Union, who—

o {a )\15 not ahle to vead or write and éxpress 1n the Enghsh language; or
~ (b) within ten years from the day when this Constitation coihes into o‘oela,tmn is nob
S able to lead or Write or expless Limseli in the National language
{c) or who-has ° Deen found gullby at, any “time before such election or appointment of
_any -offence mgcunst the safety, security ov integrity of the Umon or

= (d) of any’ “offence mvolvmg moral “tur gltude and making him liable on conviction to a
o maximum_ - ;umshvneut ‘of {wo. years 1nmusonmen1, .

< {e) or who' has ncr, .prior to such’ election or appointment, seyved ir_ some nubhc
body, or dune some form of soclal work, -or otherwise proved his fitness,

7.

=

QS " capacity and suitability for such election or &py “om'ment as may be laid down—. :

by P:nhament b law in. tha,t behalf.”

Sir, these are some of the pomts whicki, in my opinion, S’hould be/posmveh
iulﬁlled or they. should negatively-act as disqualification for any person to hold

'

~

“such exal%ed _offices as that of the PreSJdent Mmlsber, Governor Judge and- 50

on. - - . o _ , N , -

The pomts that I am makmg }nay seem at first s1ght to be 80 obv1ous th(u ib
-niay appear somewhat jmproper to, put them in ‘the’Constitution. I am free
to admit, however, that, for instance, the first item in my amendment seems
“t0 be of that. category, namely ability t0 read or twrite ‘and express himself in

~

the English hnfruftge At the plesenb txme, Slr, however, constituted ¥as we -

care, and with the -absence. of a*-nat onal language of our- own, .it is important _

“that' members should be able fo exchange, in some sort of a common medium -

-of intercourse, their ideas on crucial matfers in the Constitution or in any _pizce
*-of legislation, 6r other legislative work that may come before Parliarhent” here-
after. Judglnc\from that point of view, and without wanting to provide that °
"English should for ever continue to be the - medium of intercourse™. of this

coumﬁry, or over this Sub-Continent, I think it but right fo réquire that, unless.

pérsons who choose to be or who are elected $o be members of either House of .

, - Parliament, are able to” express themsélves in “some pommon Tanguage that
~otherseof. their fellows may understand, 1t Would be improper, 1t_ Would be
against the mterest of the countrv to doso.

Opinion; Sir, T quite Tealize, may differ on this »s;;b]ect honestly dlffer
Jperhaps. very hotly differ. - Bub I submit, Sir, that very often Wwe are all fami.
“liar, with” the phenomenon in this House of ‘speeches-delivered in one language. :
which fall abso]utely meaningless upon the ears of minds of other Members of
this-House. It is bub fair, not only to-those Members Who cannot follow the 7
‘language, -but it is also in fanness to the. speakers themselves that, T submit,
-some common_ medium of expression should be used, sé that everybodv should
“be 'in. a position to follow and do justice. to the remarks. T-ab least do %ot .
think that any Member of this Hovse is intended merely to raise his hands.
"I do believe .that every member intelligently and- carefully follows™ all that is'.
- -saidl’ rmd as such, it -would. be a loss to the House if anything said in this
~House is not. for meré lack of follewing the language or understonding tha
- -idiosa”in which some idea is e‘qneqqed it should be lost upon any section of
~the House. Tt is for this reason, Sir, that T make this prov1szon in ‘che Cons-
“titution, atﬁeasb for-ten vears to come. - - :

Tn the next clause T requlre a ‘similar provigion fo be . m‘lde for the natzonal
“language. - T am equally strong on the sub]ect that once ‘we have got over this
initial hurdle. ‘once e .have been able fo fix upon a aqhn}:nl “language. within
‘the given period-of ten vegprs.—and I think that period is Sufﬁclen’r‘\' lang for this
purpose,-—every member ‘should be expected 1o know, or,be able to read. and

. . _ \..‘
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wiite and expzess «hlmself in the national language. Once agam,/ the basici
_logic is the same in this case as-in' the former, viz., that people should be abff’
to express themselves in sotne common medium of speech that ig undelsﬁood
by all their fellow Heinbers. It must- therefore be made & categoriz val requlremenb
that, not only we must have a Nutional {ianguage which i¢ , 50 to say, a stali.
fory provision more often broken than observed, but- it “ghould be a living force,
¥o that in this House or its successor, or in the P+, arliament, we should be able
to exchaﬂgu in ‘our own language all the thou‘fnts in” all the fineness and. teth-

mcahty that such legal docuinents requite; - ; I ’ohmk therefore, that no furbher
argutnent is necessaty to SUPPOT'O the, prov1s1on of such a positive qualification
from those who aspire to hold high offices in the“country that I have enumera-

« ted or described in my amen&ment in the ﬁrst or governing clause. .y -

" As regaxds the clause with reference to moral cleanliness of those who ~
aspire” to- such offices "that, again, is almosf self-evident and I trust there can

"~ be® and- will 'be no oppOS1t10n to acedpt such a provision as this. I fear™
that if we take things fof granted, as it might be urged -that in-a case like-this
it must be taken for granted, we may land ourselves /into- difficulties, or em-

s barrassments, to pub 1t mlldly, which 1t might be as Well for us t0-avoid from
the begmmng , - .
Here, agam, is may I say, Sn, another of those fundamental prmcxples on,

which I seem to have cohcentrated myself as I was advised the other day on, -

high authority, bub to no avail, at least, as regqrds some people Who are other-
wise convmced

. .
- "

Hma‘lv Sir, I .insist upon the quahﬁcatmn that those who asplre 139 be.
members of such legislature, or to hold such high offices, must themselves have.,
some positive qnahﬁcatlons 1 am not just now thmkmg of purely aca&emlcal
qua]xﬁcamons I am thmkmg of those motre mature, deeper, fuller indices or-

- measures 0f qualifications, which might be provided by constructive work, “or-
social service, or some other work that is much more: tangible ‘evidence of ﬁb“ess
and suitability of such people for the- posts, than mere academical. qualifica- .
tions. Those latter are very often the work merely of a good- memory rathep
than of a good character, or a good general outlook: on the part of the person.
concerned, not a means or index of judging his real, objéctive fithess for Runh,
responsiblhtles The criteria—or indices—I am sques‘mw will provide better,
more reliable means of judging the suitability of parhcular individuals. for bhes
- vosts they aspire to, or Whmh they may be asLed to fill.

With these words, Sir, I commend -this motlon to'the House. . o

. Mr. Vice-President: There are two amendments . to this amendmenb ‘One_;
. is No. 52 of List-IV.in the name” of Mr. Naziruddin’ Ahmad

_Mr, Naziruddin Ahma,d Mr. Vice-President, Sir, I beg to mhove:

“That in amendment No. 13%6 of. the List of Amendments, ‘in the proposed new article .

62-A the wmds ‘Judge of the Supref Mg Court or of anv High Court in any State in H’\e Union'
be deleted.’ -

-

Sir, the m‘oposed new artlcle 62-A is.of a very commchoos Ve, c‘ha‘ actcL In -
fact ‘ohrough this amendment Prof. Shah, with his characteristic thoroughness,
has sought to introduce certain conditions as to public servants. and specially -
Ministers, ‘Presidents and even Judges of -the High Court and of the Supreme
Court. The test he ‘would lay down for them are (a) that they must be able to..
réad and write and express ‘themselves in the English language; then perhaps
alternatively, (b} they mus know the national language, and: (c) and (d)- thai.

they must not have been found guﬂty of any oﬁence and (e) they. must be of
proved- fitness. . T

- Sir,,with regard to the 1dea behind this amendment, T have nothmg ﬁo say.. ~
" T also support the idea. But 1 do consuier ‘that the Judges of the ngh Court-
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they should be illiteraté or-be incapable of expressing ‘themselves in English or
in %he national language, or that they should have been” " connecled of offences

~ involving moral turpitude or that they need not have any provable fitnéss—far.

from it.- But I do submit that in this very Draft Constitution itself we have
" provided certain standards by which the Judges of the High Court and.of. the

A

" tand of the Supreme Court should bé Giitside these tests—mot that I desire that -

Supreme. Court are to be appointed. In clause.[(2) of article 198 we have -

.clearly’ provided that a person can be‘appointed a Judgé of the High Court only
-if he has been a juditial officer.or an Advocate of a certain standing, and und\er‘
.clause (8) of article 108, no person can be appointed a Judge of the Supreme
~‘Court fnless he has been a-Judge of the High Court.or an Advocate for a period.
= 1 believe that Advocates are at least expected to, be; for any length of time that
‘we can now foresee, literate or be capable of expressing thémselves in.English.
At present we have a galaxy. of lawyers in'the House—Dr. Ambedkar, Mr. K. M.
_,"Munshi, Mi.- Ananthasayanam Ayyangar and a lot\of others, Alladi Krishna-

swamy Ayyar (A voice: And.yourself) of course- my humble self. .T\h\é];@ are
~ :a lot of Advocates in the country and I believe that they will, at least for a 1cﬁng ,

-time to come, be literate. N '

It could perhaps be safely assumed. that, with the spread of compulsory

¥ .

- primary education, lawyers would be literate, and if one is not literate, he cannot -
" ‘be a lawyer. To be a lawyer and also an Advocate, one has to pass certain tests -
"t -in literacy and commonsense. So that if one is not literate he could not be an -

_Advocate and so he could not be -appointed a Judge of a High Court and he
-~ could not also be appointed Judge of the Supreme Court. - = '

Then with' regard ‘to their expressing themselves in the, national language, 1

", -think if and ‘when English is to be discarded, Advocates and Judges must neces-

~sarily possess the minimum literacy qualifications which-are required of them’

and they ought to.be able to express themselves in the natiohal language. With- -

“in a foreseeable period:of time, ,an Advocate; a Judge of the High Court or of the
Supreme- Court .must necessarily be able to express themselves in the English

*language,’so long :as it is: current, and thereafter, .of course, in the. national
. . B . - i . . R . -

“language. -, . T , .
- . I also believe that no/person who is guilty of any offence in'volving\_« motal
=turpitude can be appointed Judge of a High Court or of ‘the Supreme Court. He
~would initially cease.to be an Advocate and therefore canriot be appointed a
-Judge., A provision like.this for Judges is. therefore absolutely unnecessary,

‘though we are indebted to theindefatigable labours of Mr. Kamath who dis-
~-closed here yesterday, that a Minister has been appointed in a certain area who
~had & previous conviction relating: to.black-marketing. Although-Ministers of this
* type-may be.appointed, Judges cannot possibly be' so" appointéd. - I dévoutly

/

* hope that we should rather cease to be a free country than contemplate even the '

- possibility of Judges being appointed who have previous convictions for offences
¥ involving any moral furpitude or be illiterate. . N

. ~7* Shri H, V. Kamath: -Is my honourable Friend of the. view, that a person
" Mr. Naziruddin Ahmad: I did not express any personal view. I was careful
- to state that we were indébted to the Jabours of Mr- Kamath himself-for the
- discovery.. In fact, it was he who said -yesterday that a Minister had been

appointed at a certain place’ who had been’ conwicted of an- offence” involving

~ gonvieted ‘ot black-marketing may be appointed a Minister? T am astonished. -

- moral turpitude relating to black-marketing. So guch an’ event is conceivable. -

“~Such considerations may bé applicable to a Minister but not to = Judge. T
~‘therefore submit that these -words relating to Judges should be deleted. . In
- fact it would be highly insulting to the Judges of the High Court"anc.l of - the

* Supreme, Court fhemselvesf to be fold that no one should be appointed & Judge -
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who had no literacy :qualifications or who had previous conviotions, Thesa
words should therefore be deleted. Co

Mr. Vice-President: The next amendment ’oo this amendment is No. 73 in®

List V. But it is disallowed because-it has previously been covered.
Then amendment No. 1337 standmg in the name of TMr. Bharati.

N -~

. (Amendment No. 1387 was not moved)

Now, the article is open for -general dlscussmn Sldhwa

Suri R. K. Sidhwa  (C. P. & Berar: General): Mr Vlce President, Sir, this
article has créated™a 1ot of discussion by way of amendments, parmculaxlv as
regards clauses (1), (2) _and (5). -The vést of them ‘are formal. Clause (1)
relates to the appointment of the Prime Minister by the President and the

- former appointing his colleagues as other ministers.” Several amendments have

been moved which state that-the President should-call the person who enjoys
the confidence of the House and who could form a stable ministry.  Hir, this
is really & very good suggestion undoubtedly and from our pasb experience we
know that the Governors of some provinces have intentionally called, for their
own convenience snd for their own purpose, a person who did nob enjoy the

-confidence of the Fguse, and who had hardly a following of 2 small minority, to _
form a cabinet. We have got the instances of Bengal, of -Assam, of Orissa,-

of Sind and of the Punjab. And these Governors created hell and created mis-
chief by appoirting a person who did not at all enjoy the confidénce of the

House. And what was the other aspect of it? When a ministry was thus-

formed uunder the 1985 Act, no. session could be called, until the nexs. budget
session came, onge in a year. .So the man enjoyed the benefits of his Mmlstry

for full one yes:, and then when the biudget came, he had consohchtel his’
pogition by offering various kinds of bribes and jobs to members, and showed that.

he enjoyed the confidefice of the House.  Of course, I do réalise under the new
constitution, conditions have changed, and in the Insmument of - Instruections it

s stated that the Prime Minister should be-such and such.who enjoys the confi-
dence of the House—that is in Schedule TIT A. - T know thaf the Schedule _

als» forms part of the Constitution. . Therefore,“T say this is a good suggestion.
Keeping in mind all that has happened m the past, I suppmt this motion, for
this reason that our Governors and our Presidents wiil not be 1rresponsﬂ)le

persons. - If ‘a President.were to. call-a person who 1eall§ did sot =njoy the
: ro‘mdence of the ifouse, that President would be subject {o 1mpe'mhmcna under

these clauses and the Prime Minister also to dismissal. -

Bir; T know that in the .pasb, 1equ1s1’010ns were sent’ to & Governor to call a
session of the legislature for the purpose of a no-confidence in the ministry, but
the Governor did not call such a session. But, today the posmon is quite
different.  Ii such a mistake is committed, the President shall have o call for

a session, otherwise he will be subject to many dlsquahﬁoa‘tlons that we have

pa‘qsed in the variots articles.  Therefore, fearing in my~“own mind the same
apprehensions that are in the minds of honourable’ Members, still I do not want
to take that view which e‘qsted in the past, and I suppor’o cl&use (1) as Qtabed
in the draft article.

The other important clause is No. (5) _WhICh sbates that a minister" who,- for
any period of six consecubive months, is not a member of either House of Parlia-
ment shall al the expiration of that period cease to be a minister. Such a
clause existed in the 1935 ‘Act, and it has been borrowed from. there. I wish
that such a clause should not exist in our Constitution, for the simple reason
that in cur new legislature there will be about five' hundred members, and if

. we cannot secure a minister with, technical or expert knowledge that may be

necessary, it would be a slur on- the legislature if it does not contain a_ single
person with the requisite expert knowledge. ~Apart from .that, Sir, our whole

Congtitution is based on the Parliamentary’ system:of- Great Britain end in-

. L~
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Gre.\b Br:t:dm elect;ons dre fun on the pa1tv system * Theré they wake ocare’
® 4o see that pefsons who -are likely. to be Ministers, with special kiowledge and .
- who are experts, are given party tickets,” and .Uhey see to it that those candidates
> are-veturned. W& aiso shall -be running, uifder this Constitution, similar party
- elections, and care should be taken. to see that persons with special knoiwledge

are. given tickets to contest the seatd. Sir; ‘I"do not understaiid why, ;Xuﬁpt .

probably i the case of the Ministry of Law and’that of Finance, where knsw-

ledge _ of certain special subjects= is requlred :the other Ministers should
have any special experb qualifications, except common-sense, prachcal kncwledge,-
ability, perseverarce, strong will, ‘tenacity: of putpose anda pushmg nature. -

These are the qualifications -that a Minister should - possess,” rather than mere,

- theoretical knowledge. ~These® are the  :qualifications the Ministers should

possess. . A - man with theommcal knowledge fails as ‘we' know, in piacmcal

pohtxrq In niy opinion a'man with practlcal knowledgeis far superior to one-’

" who possesses .only. thecretical knowledge. - _Sir, eved assuming that we want

- "a person with theoretical knowledge, T am .sure. that ‘the parh rubming the.”
. elections will take (",ale to see that “such a pelson is* given a _party ticket..

- . Further I consider it a slur on’ the Leglslatme that wé should have to go-outside.
. the ranks-of membeis-for ﬁllmg thﬂ/post of a particular Mnrstu ~Sueh - thmgs
" have. happened in the past.. - Bub ‘hereafter it will be unrecessary to Iave in’

* the Cabinet, as we have in the Legislatures, a oomomahon of Membars some of.
~whom d3 wot necessarily advocate the’ policy of the party. in power. "I therefore.
feel that this matter should -be reahy considered from that point of ‘view. In.

-~ the British Cabinet I have not seen ‘anyone who is not ‘& Méniber- of Parliament:
»- is“taken in-the ~abinet: . Whatever, ‘may have happened in the. past, today this
is.the case. | 1% may be ‘argued - that a* non-Member Would be in the Cabinet:

‘only for six “months: " T object: for even one- day.an outsider to be a member of

~the_cabinet. Why _ should we have. for six months a non-Member. who should

- hold office_when we can find among Membels sultable pelson‘) 1 therefme do '
contend th. 1t th1s ‘¢clause should- be deleted S T L :

: l\low commg to bhe lagt amendmen‘u ‘of. mv “friend Prof ~Shah,, I may 84y
.= it.ig-a laudsible one. There_could he no objection to-it? But'T do feel that he .
“has given great prominence to the- Bnglish. language by saying that the office.of "
- Governor, President and Ministers should be given to those. -persens. in the- first:”
- Anstance - who know Tnglish and ‘who, within” ten years, “learn’ the. national .
- language. My reaction o such a clause is that. the President; the Governors.
<. and-the M. 1mstels “should be ‘only- those who know both English and _the national’,
Ianﬁuace at. the ‘very outset.. The term of office of these. dxgmtames is - five
. years and we. have passed & clause hvmg down that the Governor shall be,>
“elected once : ‘and. orﬂy once more, that is to';say -for.ten: years dn “all. If the
ProfesSor s amendment is acmpted it. will ‘mean Shat by the time & President or —
Grovernor is expécted to learn * the matidnal 1anguaore he would bave retlred
Of course I do not think it is appropridté-to insert it in the Constitution. - Even, -
“on merits, such s plowsmn would. be defective in that it isthe ational language
that -“should be given ' importanes -and not Jnghsh We- cannot, 1 agree,
"« summarily. reject the English language- = Therefore. we may provide that if-a
-person. dees not know the national langyagé along with English he should not
. ‘be deeméd bo be. quahﬁed to hoki the office of ‘Presxdenb Governor ebe.

As far as. the other olauses ‘aré’ concerned, partlcularlv those relfmng to "
“honesty, 1ntegr1‘oy, maximum punishment for . moral turpitude and"so on are
concerne«l I krow that i the-1985 Act such provisioris-exist.. = Thy may. well
" find a place in the disqualification clause for those who contest -elagtions. - I%
js ‘not, enough t0.lay down ‘these things for the big offices only.. iNo ‘man wha
has bem conthed or punlshed for moral . %urpltude would be” chosen as a4
candrdate for. electxon From that pomt of view; Whlle : the other” clauses of

~ S R .
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' he amendments are @ommendable, T. do feel, this has no place here. This may
* find’ a place in the general disqualification Glause  which we shall- be. orov1d1ng
in the ‘case of the Governors, the President and even the Ministers.

With these words I suppoft the ‘article except clause (o) for which I have
stated that the Chairman of the Drafting Committee will again reconsider .in
wiew of my suggestions. Unfor’ounately he was not presen‘o when I presented *

- forceful arguments in support of my’contention.. Otherwise He would have
certainly considered, this matter. .I hope he -will bear in mind my pcint and
agree that such a clause in a Free India Constitution sho'ﬂld not exist. With
these words I commend the article for aceeptance. - =

-Shri Mahavir ‘Tyagi (United Provinces: General) Sir, I rise to oppose this
amendmenb _There ‘is some misunderstanding “in the inds of some of my
friends here. They feel, as myfriends Kazi~Karimuddin, Mr. Pocker Sahib .
and others teel, that the Prime Minister and his Cabinet are the representatives -
of the House.. Politically speaking, ‘and. speaking from the point of view of -
democracy, thev are not liable to represent the House. No Pritne Minister
Tepresents the House. The House is represented by the Chair here. It is -

- only the Chair through whom the House can' express itselt. The Prime Minister
represents the majority party in the House and therefore the’ Prime Minister
cannot be elected- by the whole. House.  Any person .who is elected by the
whole House has to represent the whole House..  So, if the Prime Minister .
were to be elected by the whole House, then morallv he would have to be
responsible to the whole House.. The Prime Minister is not responsible t5 the’
whole House. He is respons’ble only for the majority outside -that has sent
him here.  Though he keeps in VIeWVbhe views of the opposite party -also, he
- cannot be elected by the whole House. If -he 1is to be elected by~
the whole House, then his position as party Leader “will be gone
allcgether,, because even: those who have cast their votes in the ballot
against him will claim him as their representative. . Just as in the zase of a
constituency which elects a Member, the member thus elected is expected %o

" represent even the views of those’ Who voted against-him, the Primer Minister
also, if the whole House were to elect him, would have to represent even the
party in opposition.  Such an election is against the principles of a - parby-
systemid democracy. He. represents the general will of the masses ontside, .
the vast bulk.of the population who have voted his party as the party of their’
choice.. Thaqugh- he, of coursg, protects the minorities as a matter of duty
vet he contmues to represent the mgjority party only. The case of -the
President is gquite different.  He is elected by all thie,parties, which means by
all the elected representatives 6f the people He therefore acts as the guardian

. of oIl alike. As the head of the State, it is only through him that the ' genera,l
will of the people is expressed. The ministers should be made to invoke the
general will. The President contains the biggest representation in him. Such
a President shall therefore have the right of appointing the Ministers. We. have
“already clarified the issue by providing in the Constitution, further on, as
. Tnstrument of Instructions to the President that when he appomts the Mlmsters
he will see to it that they shall enjoy the confidence of the House. But the
appointment should be made by the President because he is the only one person
in whom the whole nation has invested its sovereignty and therefore the amend- ’
ment of Mr. Pocker Sahib goes against’ the whole set up of democtacy.

Then another amendment has been moved in which it is said that the
“Ministers will hold office so long as they enjoy the confidence of the House. In
‘the Drafti . Constitution the posmon virtually comes to the same. The

Ministers are appointed by the President and when thab sole representative of the
ppople appoints the Ministers, it is only he who will dispense, with their services
if circumstances so demand. The House is always at liberty to-pass a vote of
<onfidence or no-confidence. A vote of no-confidence in the Cabinet passed-
by the House is always a recommendatlon to the President to see- that the: '

.

- -
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- Ministry should go and another. appomted 1ii its place. This point is further on.

enunciated- in the Constitution. I therefore oppose thls *ainendment also. -
> Then there. is, the amendment of Prof. Shah ~in which he says that

‘ Ministers should know the English language for. ten years, and Hindi after the:

next-ten years:. I happen to be an anarchist by faith so far as literacy is -
concerned. I do not believe in the present-day education. I am opposed to-
the notion of literacy also, even though it has its own value. If I were a boy

- now;- I would refuse to read and write. ' As it was, ‘I practically refused to.

- read and write and herce T am a semi-literate. 'The majority in  India
- -are’ illiterate * personse Why should they be - denied their share in the

administration of the country? I wonder, why should literacy be considered as
the supreme achievement. of men. Why shoud it be made as the sole criterion;
for entrusting the governance of a country to a person, and why Art, Industry
mechanics, Physidue or Beauty be not chosen as a better criterion, Ranjit

" Bingh was not-literate. Shivaji was not literate. Akbar was not much of a

literate.  But all of them were administering their.-states very:.weil. - I subw«

" mit, -Bir, that-we should not atfach too’much importance- to literacy. 1 ask -

- Dr. Ambedkar does he ever write? ~ Probably he has got writers to write" for-

. important. .

him and rgeaders to read to him. I do not see why Ministers need read and
write.  Whenever. they want to write anything, they can use typists. Neither -
reading: nor writing is necessary. = What is necessarv is initiative, honesty,
personahty, integrity,- intelligence and sincerity. These are the quahﬁ(,atlons
that » man should have to become a Minister. It is not htemcy whlch ig

Shri H. V. Kamath: Does my redoubtable frlend Want to -keep Indle, as
llhterate as she is today? =

" The Honourable Dr AmbedKar: Have you any conscienbiou‘s_ object-ion;,

P y

agamst literacy? . . _ . B

Shri: Mahavir Tyagl No, Sir. i

Shri B. H. Khandekar (Kolhapur): I Wlsh to raise my small) voice in supporb
of the lone and indefatigable fighter, Prof. K. T. §Shah. :. I am here ' to-
support partlc'ﬁlar]y his amendment No. 1882. I want completé elimination of

“the pqsmbﬂxty of corruption as far as the Ministers are .concerned. I differ from

him in the case of the President. I make a. very great distinetion between the
President and the Ministers for the followm" reasons: Ths Pregident has no _
executive power. Sir, the President is the one, only one, the best and the
‘highest citizen of the country. He is the delight of crores of eyes and he is.
the balm of the people’s heart. It is not proper to hdve any suspicion *with-
regard to this real idol of the people. , I am not being superstitious at all. But
the Ministers. are on a different footing and are very different persons. They
have executive guthority and they are too many comparatively. In this
country, Sir, you know that some men are very great but they are very few.
Iremember having seen a cartoon the day before-in one of the weeklies—I
“believe it is Shankar’s—that now-a-days two-persons are a,lways found doing alk
the work--Pandit Jawaharlal Nehru and Sardar Patel. - One or two may’ be:

~ added to this class- bu’r the rest are what I may call comp {ratwely very ordinary

. persons. . p : .
 Now, I wish honourable Members to revive their memory of their college
days and to think of a very great book on political phﬂosophy—the Republic of
plato.* Plato in trying to give us an_ideal state, makes it incumbent on the’

 Qovernors: to. have absolutely no personal interest in‘any propérty. He goes:

even further and sdys that. Governors should not have even families. We in-
. this country talk a lot of idealism, of very high ideals, Jbut when it comes to-
actu‘ll practice, it seems to me that we fall deplorably low. - If it is i posmblev

. . . . ) 5

r
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to carry oub Plato’s u
~ approach the ideal.
“gervice rendered by my honourable
example, a deplorable case, a scandalous case
country where a person, although convicted for : : . :
* Minister. -~ That is really most scandalous. It is not only in the States bub
*also in the provinces that there are s0 many. rumours auvout _wxdespz:ead;
corruption. These might be rumours but you cannot have smoke without fire::
as the Sanskrit saying goes: : ' -
' o o “Yatra yatra dhoomah . ’ = . } Q.
' o Tatra tatra waehnih.” '

topian ideas, at least -we should go as far as possible ‘to-
1 would not have been so suspicious but icr thé “singular-
Friend Mr. Kamath in giving a' particular:
from a certain State in this .
for blackmarketing, became &

v

~* When we telk of Gandhiji and bring his name every time, let us try to be:
in 2 small measure worthy of thategreat man and if T were o bring in an amend-
ment to Prof. Shah’s amendment at this late hour I would go so far as to say
that ministers should not only make a declaration of their interests. and theirs
property but they should also-make a declaration of their relatives and friends.. °
There is so much o1 favouritism, nepotism and partiality that we seem to ber
going down and down though we have achieved great-things. 1 do wish to
gupport to a certamn -extent the amendment moved by Prof. Shah with regard
to the ministers or high officials having a knovwledge of English during the
transition period: Tt was very inberesting to listen to the animated talk of
Mr. Mahavir Tyagi. He was almost for the elimination of literacy and. he
reminded us of. Shivaji and others. I merely wish to remind- the House about:
" the skit that a French King had when he heard about “Abraham I.inecln’s
definition of démceracy as being ‘‘the government of the people, by the people
and for the pecple.” The French King immediately blurted ‘‘Democracy is
- government cf the cattle by the cattle and fot the cattle.”” If we -are going:
. to have democracy. by illiterate men, it will be a‘democracy as deseribed by the
" ¥French King. . _ i DR L
‘The Honourable Dr. B. R. Ambedkar: Mr. Vice-President, of the amend-
ments that have been moved I am prepared to accept amendment No. 1822 and:
1326 a§ amended by No. 7 on List V. As to the Test of the amendments T
shculd just like to make a sort of running commentary. y _
Thése umendments raise three points. The first' point relates to the ferm
of a minister, the second relates fo the qualifications-of a ninister and the third -
reiates to condition for membership of a cabinet. T shall take the first point
for consideration, viz., the term of a minister, On this point there are two .
ameéndments; cne by -Mr. Pocker and the other by Mr. Karimuddin. Mr. .
Pocker’s amendment is that the minister’ shall continue in office so long as he
‘eoritinues to enjoy the confidence of the House, irrespective.of other consider- -
ations. - Ile may be a corrupt minister,” he may be a bad minister,
he may be yuite incompetent, but if he happened to enjoy the ecnfidence of the
House then nobody shall be.entitled to remove him from office. _According to
MrT Zerimuddin, the position that 'he has taken, if I have understood - him -
correctly, is just the opposite. His position seems to be that-the Minister shall
&e linble to removal only on impeachment for certain specified offences such as.
bribery, corruption, treason and so on, irrespective of the question whether he-.
enjoys the confidence of the House or not.  Even if a minister Jost the con-
fidence of the House, so long as there was no impeachment of that midister
on the grounds that he has specified, it shall not be open either to the Prime
Minister or the President to. remove him -from office. As the Honourable
House will see hoth these amendments are in a certain sense inconsistent if
<not contradictory. My submission is that the provision contained m sub-
ause (2) of article 62 is a much better provision and .covers both the points.. *
---rhicle 62, (2) states that the ministers -shall hold office during the pleasure of
fhg President. . That means that a minister will be liable to removal on twe
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. glounls One gwund on. which he would: be’ hable to dlsxmssﬂ under the -
provisions contained in clause, (2) of article 62 would. be that he has lost the
confidence. .of the IHouse, and. secondly that his administration is not pure, -
“because the word used here is ““pleasure”.. It would-be perfectly open under 4
- that particular clause of article 62 for the President to’call for the removal of &,
a.particular minister on the ground that he is guilty of corruption or bribery or
-malddrainistration, although that partlcular minister probably is a person who
" .ehjoyed the conﬁdence of ‘the Houses . I think . honourable Members = will
reahse that the tenure of a minister must be subject nof merely to one condition
buf to two conditions and the two conditions are purity of administration and
confidence of the Hoiise.  The article makes provision for both and therefore..
-the -amendments moved by my honourable Frlends, Messrs Pocker and
i&ammuddm are quite unhecessary. . .

w

e Wlth regard to the second- p@mb namely “the quahﬁca,tlons B m.mstals, we
.have three “amendments. The’ first ‘amendment is by Mr. Mohd.: Tshir. His

© suggesticn is that ng person should be ‘appointed 2 minister unless at thé time
of his appointment he is-an elected member of the House. He does non admif
the possibility of tke cases coveréd in thetproviso namely that although s person
is not.at the time of his appointment a member of. the: House, he may none-
theléss be appointéd as a minister in the cabinet sub]ecb to the -condition that <

- within six montas he ' shall get himseif elected  to ,thé House. + The second
qualification is by Prof. K. .T.-Shah. He said that a. minister should belong .
to a majority. mv’rv and- his third qualification is that'he must-have a certain.
educational status. - Now, witlr regard o the first point, namelv, that ne. person

* shall be entitled to. be appomted a ‘Minister unless he is at the time -of his .
-appointment an elected member of the House, I think it forgnts to take inte
consideration- eertain important, matters which -cannot- be Yoveriooked. First 'is =
this,—it is perfectly possible to imagine that a person who is otherwise compe-
tent  to hold the post of a Wlnlster has been. defeated- in o constituency

* for some reassn which, although it may be, perfectlv good, ‘might have annoyed

. the’ constituency ~and "he might have incurred the dlbpleqsme of. that pmtlcular :

" . constituénecy. - It ig not a reason why a member so competpm as that should
be not pELantted to be appointed a -member of the Cabinet cn bhe assumption

_that he shall be ahle to get himself elected either-from the same constituency =

~¢r from another coLsmtuenoy After all the: privilege that is permitted is a.
privilege that .extends omly for six months.. It dogs not confer a right to_that
mdlwd_ual to -sit- in  the House without bemg “elected at - all. My
cecond submission’ is - this, that the - fact that a- hominated. Minister i a
member of the Cabinet,  doés not either ~ vielate the princinle of_ccl lective -

~gesponsibility ::or_ddes it violate the principle of confidence, because’if he is &
member of the Cabinet, if he is prepared to accept the pohcy of the Cabinet,=*
_stands part of the Cabinét and resigns with the Cabinet, when he ceases to-have.
the: ccnﬁdenw of the House, his membelshlp of the Gabinet does nob- i any
way ¢iuse any inconvenience or breach of the fundamental prinziples on which
‘.pmhamentary governmenb is based. Therefore thls quahﬁcai_non in, my

judgment, is quite unnecessary
_ With regard. to the second quahﬁca’mon namely, thab a mer ber mast be a
< member of the majcrity party, I think Prof- XK. T. Shah has in ennbemphtlou
. or helteves and hopes ‘that the electorate will always return in the election a
party which. will elways be in’ ma]optv and another party whicn will be in a
. minority but in ‘opposmon Now Lit is hot permissible to make any such
vsssumptlon It would be perfectly possiblé. and natural,: that in an election
" the. Parhamont’may consist of various number of parties, none of whichsis in-g
.. anajority.” How is this- principle to"be invoked and put into operation in g
: sﬂ‘ua’clon of this sort Where there are three, partles none of whlch hds a ma;orxty?
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Therefore, in a contingency of -that sort the quahﬁcatlon laid down by PlOf l&.
- T. Shah makes government -quite impossible. \

- Secondly, assummg there is a majority party in the House, nut thete is an
ermergency “and it is desived both on the part of the majority party ds well as
on the part of the minority pafty that party quarrels should stop during the
- period of the emergency, that there shall be no party government, so  that
government may be able -to meet an emergency—in that event, again, no such™
—situation can be met except by a coalition government and if a coalition govern-
ment takes the place, ex hypothesi the members~of a- minority party must be
entitled-to become members of the Cabinet, Therefore, I.submit thaf ou both-
those grounds this 4mendmient is not a practicable amendment.

. With regard to the educational qualification, notwmhstandlng what they
““Friend Mr~ Mahavir Tyagi has sald on the question of literary qualification,
when I asked him whether, in v1ew of. the fact that he expressed himself ‘so
vehemently against 11terary quahﬁcatmn . whether he has any conscientious
"objection to literary education, he was very glad to assure mbe-that ke has none.
"All the same, 1 wcnder Whebher there would be any Prime Minister or President
who would think it desiralle to appoint a.person who does not know English,
assuming that Iinglish remains the official language "of ‘the business of the
Execufive or -of Parliament., I cannot conceive of such a thing. Supposing
the official language was Hindi, Hindustani or Urdu—~whatever it is—in that -
‘event, I again find ii impossible to think that a Prime Miuister- would be so
‘sf:upld as to appeint a- Minister who did .not understand -the official language of
the country.or of the Administration, and while therefore it is no doubt a very
desirable thing to bear in mind that persons who would hold a portfolio in the
Government should have proper educational qualification, I think it is_ rather *
unnecessary to incorporate this principle in the Constitution ,itself. ”
Now, I come to the third condition for the membership of a Cabinet and thab
_is that there should be a declaration of the interests, ughts and propefties’ be-* O
longing to a Minister before hé actually assumes office. This amendmenf -
moved by Prof. K. T. Shah is to some extent amended by Mr. Kamath. Now, .
this is not the first time that this matter has been debated in the House. It
was debated "at the time whenssimilar amendments were moved with- regard to
the article dcahng with the appointment and’ ‘oath of the President and I have
had a greab ‘deal to say -about it at that particular time and I do not wisk to -
repeat what I said then on this occasion. My Friend Mr, Kamath reminded-
me of what I said on the occasion when the article dealing with the Premdenﬁ ‘
was debzated in this House and I do remember that I did say . hac such a pro-
vision inight be) necessary......

W

‘e -'Shri H, V. Kamath: May I remind Dr. Ambedkar of what exaeﬂy he said?
. I am reading from the official type-script of the Assemblv S_ecretauat These
_are his very words: - N

“If any person in.the Government of India has any oppmtumty of aggnandlzmg }nmself
# is either the Prime Minister or the Ministers of State and.such a provision ought to hav&
been imposed upon them \for their tenure-but not upon. the President.”

. The Honourable Dr. B. R. Ambedkar: That is what I was- saying. What
- I said was that such a provision might be necessary in the case of Ministers, and.
my friend Mr. Kamath also read some section from,the Factory Act requiring
similar qualifications for a factory inspector, Now, Sir, the position that we
hdve to consider is this: no doubt, this is a'yery laudable object; namely, that
the Ministers -in.charge should maintain the purity of adrministration:© I do
not think anybody in this House can.have any: quarrel over-that matter, We
_ all of us are interested in seeing that the administration is maintained at a
‘high level, not only of efficiency but also of purity. ~The questioh really is
_$his: what ought to be the sanctlons for maintaining that pun’oy? It ‘seems to
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-me. there are two sanctions. One is this, x}amely, that we should require y,
Ev?vs anecieb“y Constitution,— if ‘this: provision is to be effectlve-'—.nqt 9‘}15_’ that $he
‘Ministers should make a declaration of their assets and their labilities at the

—time when they assume office, but we must also have two supplementary pro-
-fg?gn:w One iSs, that every Minister on quitting office shall also make a decla-
ration of his assets on the dsy on which he resigns, so that eveiybody who is

. 3nterested in assessing whether the administration’ was corrupt or not dyring the

- tenure of his office should be able to see what increase there is in the assets of
the Minister and whether that increase can be accounted for by the savings
‘which he can make out of his salary. The other provision would be tha,.t if
-we find that a Minister’s increases in his-assets on the ddy on which he resigns
:are not explainable by the normal increases due to his savings, thefl there must
‘be a third provision to.chargd the Minister for explaining how he managed to
incresse his assets-to an abnormal degree during that period. - In my judgient,
if you want.to’' make this clause effective, then there must be three provisions
a8 I stated. One is a declaration at the outset; second is a declaration at the
-end of the quitting of this office; thirdly, responsibility for explaining as to how
‘the assets have come to be so abnormal and fourthly, declaring that to be an

_-offence, followed up by a penalfy or'by a fine. "The mere declaration at the
‘initial state..... N IR T ' N
. Mr, Naziruddin Ahmad: How could you frace or. check invisible assets or
-secret assebs? ~ o -

.’ *’ The Honourable Dr. B. R, Ambedkar: The whole thing is simply good for

_-nothing, so to say. It might still.be possible, notwithstanding this amendment,
for the Minister to arrange the transfer of his assets during the period in such

. & manner that nobody might.be able to kndw what he has done and therefore,..
«:although the object is laudable, the machinery provided is very ‘inadequate and. '
. I say the remedy might-be worse than the disease. ~ e '

Shri B, V. Kamath: May I, Sir, presume_that Dr, Ambedkar ‘at least
-accepts the amendment in principle and that he has not resiled from the view
- ~which he propounded the other day; that he has not recanted ? -

. -The Hongurable Dr. B. R, Ambedkar: I do.not resile from m'y view at all,
All T am saying is that the remedy provided is vety inadequate and not éffectjve, .
:and therefore, I am not in_a position to accept it. - ) . o
Prof. -Shibban Lal Saksena: Make it more comprehensive, S
.- The Honcurable Dr. B. R. Ambedkdr: I cannot do it now. It was the
‘business of those who move the amendment to make the thing fool-proof and
tknave-proof, but they did pot. ot AR
*  Now, Sir, I was saying that nobody has any objection; nobody quarrels with-+
" the aim and object which is behind this amendment. ‘The question is, what
sort of sanction we should forget.  As I said, .the legal sanction is inadequate. ™
.Have we no othér sanction at all? In my judgment; we have a beffer sanction
for the enforcement of the purity”of administration, and that is public opinion.
_ -as mobilised and focussed in.the Legislative Assembly. "My -honourable Friend,-«
_Mr. H. V. Kamath cited the illustration of the Factory Act.' The reason why
those disqualifications had been introduced in the case of the Factory Inspector
+ I8 because public opinion eannot touch him, but public opinion is every minute -
;.glowmg, so to say, against the Ministry,- and if the House so desires at any time,
it can make. itself felt on any particular point.of maladministration snd remove
f!;he Mlms.tx:y ; and my S}lbmis"siop, therefore, is that there is far ‘greater sanction . .
~ In the opinion and the.authority, of the House-to enforce purity of administration,p
.80 as;to nullify the necessity of having ah outside legal sanction at all.” - \
Shri Lokanath Misra (Orissd: Generalj: Ts that not a more impossible fask?

o . . . - - . .
B . - -~ .- . .

. .
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The Eono’ut@blé Dr. ZB; R. Ambedkar: Democracy has to perform nhany’
aore impossible tasks. If you want democracy, you must face them.

Now, Sir, I come to the amendment of my onourable Triend, Mr. I\Jamrud@m
‘Ahmad. .He wants the deletion of the latter part of the amendmeny vs{hxch
I moved., = His objection was that if the latter part of my amendment yemamed, -
it would nullify the earlier part of thy amendment, namely, the obligation of the.
minister to foilow the directions given in the Instrument of Instructions. Yes,
theoretically that is so. There again the question-that arises is this. Eow are
we going to enforce the injunctions which will be eon’pamed in _b.he Instrument
of Instructions? There are two ways open. One way is %o permib the court to
enquire and to adjudicate upon the validity of the thing- The other is to leave
the matter to the legislature itself and to see whether by a censure motion or &
motion of no confidence, it cannot compel the Ministry to give proper advice to
the President and impeachment to see that the*President follows that advice
given by the Ministry™ In my judgment, the latter is the better way of eﬁfecbmg
our purpose and it would be unfair, inconvenient, if everything done in “the
House is made subject to the jurisdiction of the court, so that any recalcitrant
‘Member may ryn_to the Supreme Couft-and by a writ of injunction against _the‘
Bpeaker prevent hind¥from carrying on’the business of the House, unless that
particular matter is decided either by the Supreme-Court or the High Court as
the case may be. It seems to me that that would be an intolerable interference
in the work of the Assembly, Fven in England the Parlidment is not subject to
the authority of the Court in matters of procedure and in the conduct of its own
business and I think that is a very sound rule which. wewought to follow, es-”.
" pecially when it is perfectly possible for the House to)seé that the Instrument

of Instructions is carried out in the terms in which it is intended by .the
President and by the Ministry. Sir; T oppose this amendment. ~

Prof, Shibban Lal Saksena: What about nominated members being in the
~ Cabinet? : LN e
The Honourable Dr. B, R. Ambedkar: T have dealt with that.

- Mr. Vice-President: I shall now put j;h‘é amendments one by one te vote.
The question is:> . * . o ”
“That for claage (3) of article 62, the following claus%ﬁﬁbe*iubsbituted : '

“(3) A member of the Cabinet shall not be liable to be removed except on impeachmenk
by the House. on the ground of corruptidn or treason or contraventisn of laws

of the country or deliberate adoption of policy detrimental to the interests of
the BState. :

{3A) The procedure for such. ifnpeachmeﬁt will be the same as provided in article 50.”

The amendment was negatived, - '
Mr, Vice-President: The ques%ion is:

“That in clause (1) of article 62, before the words ‘and the other ministers’, the words

‘trom the members of the party commanding a majority of votes in the People’s Touse of
" Parliament’ be inserted.”’ :

The amendment was negatived,
Mr. Vice-President: The question is: - ‘
““That after ‘cla,use_ (8) of article 62, the following new clause be inserted :

‘5(a) In the _choice of his Ministers and the exercise of his othér functions under thim:
Constitution, the President shall be generally guided by the instructions set out
in Schedule ITI-A, but the validity of anything done by the _President shall not

be called in guestion on the ground that'it was' done otherwise than in accordance.
with such instructions.’ *’ c ' -

The amendment was adopted.
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Mr. Nazu'uddm Ahmad: There iy an amendment to thls amendment Whlc
should be put to vote firsh. o

Mr Vlce-]?resment The questlon is: 7 -“ C

“That in amendment No. 1329 of the List of amendments, in. the proposed new claube (53.)«
s]l the words commencmg w1th ‘but t'he validity” to the end be deleted ”

- R The amendment was negatwed
M.r Vlce-PreSLdent' The question 1s

- i . - -

“Thet after clause (1) the. followmg new clause be 1nserted as clause (2) and the enmtmg-
clauses be . re-numbered e

_ '(2) In chosing h1s Ministers the Presxdent shall be generally gulded by the 1nstructwm
. set"out In Schedule 4 (A) r
e  The amendment was negatlved

Mr Vlce-PreSIdent‘ -The quest1on is:

¢

“That for clausé (2) of article 62, the following 'be substituted-:

-+ .4{2) The- ministers  shall hold office so long as they, enjoy the conﬁdence of the House’
- of. the- People’ ”? - -

The amendment ;wes negatlved ,
MI V1ce-PreSIdent' The question is: - _ - . .o

— -

“That in amendment No. 1319 of the List of a,mendments for the words ‘Peoples Houso )

of Parliament’ (in the words proposed to be substltnted) the words ‘House of the People be’
substituted.” - .

i

- .

. The amendment was negatlved

Mr Vice-President: Amendment No 1319 standmg in the fna,me ~of Professor
K. T, Sheh. - . - ,
" The"question 1s o Yl o T e - ’ _
. "That in clause (2) of artxcle 62,. for the words ‘during the pleasure of the Presxdent the

“words ‘such” time as they possess the” oonﬁdence of a ma]orlty in the People s House of Parlia-
~ment’ be eubstltuted ” S

-

The amendment was negatlved : . =

v Mr Vlce ‘President: Amendmient No, 49 in Llst v steodmg in the name of :
Mr. Naziruddin Ahmad. - ~ R O A 4 T

The questmn is:

;-‘-c*

“That in-amendment No. 1320 of the list of amendments for the Word mamtams the 4
word ‘enjoys’: be substltuted ».

4 3

_+ The amendment W&S nevatlved e T

. Mr. Vlce-PIeSIde_nt' Amendment No. 1320 standmg in the name of - Mr, .
Mohamed Tahir, . - .-
The question is: -
"‘That the following be inserted at ‘the end of clause (2) of artlcle 62 :

N ‘and +ill such‘tmle as the Counc1l of Mmlsters mamtams the conﬁdence of the Parlmg- _
s ment

. . ]
- N . *

e /. . ‘The amendment was negatlved BRRE ' -
- Mr. Vice-President: Amendment No 1322 sta,ndmg in* the name of ShrE
M1h1r Lal Chattopedhyay

‘The ' question is: C T

"That in clanse (5) of article - 62 after the word ‘Councﬂ’ the words ‘of mxmsters be
lnaerted . . .

N s - . P

. L "o - -
. \ o . The amendment was adopted s

- . R ) - . . ~
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. Mr. V1ce-Presxdent. Amendment No. 1325 standlng in the name of Mr ,
Mohamed Tahir. ‘ . .-

The questlon iste o -

b

““+That for clause. (5) of a.rt1cle 62, the, ;following be ‘Substituted::

s ~45). "A minister shall at the time of hls a.ppomtment a,s such, be a member. of the— '
. ’ Parha,ment i .

" The amendment was negatlved ' ' .

Mr. che Premdent Amendment No; 1326 as amended by ,amendment Now. -
71 of list V as further amended by Shri Krishnamachari and Shri Kamath -

The questlon is: A - . ~ -

by “Bhat in clause (5) of article 62, for the words ‘for any period of six consecutive months,
iv’ the words ‘from the date of his appomtment is-for a period of six consecutive months be:-
sabstituted.” B

The amendment was adopted ~

Mr, Vlce-Premdent' Amendment No. 1“28 as modxﬁed by amendment No
[2 of list V.. -~ ¢ L K _ » -
The question is: =~ = . e ‘ '

~

I3

“That in clause (5) of article’ 62, for the words ‘is riob a membe1 the words ‘is wot am«
elected member’ be substituted.” . ) - . ’ '

-

The amendment was negatlved - - -

Mr Vice-President; - Amendment No 1332 standlng in the name of ~Prof. .
K..T. Shah. ~. R '
The question is: - S, .

" “That after clause (6) of artlcle 62 the followmg néw clause be insérted :

Il

“(7) Every Minister shall, before he enters upon the functions and responsibilities of™

) his office, make a declaration and. take steps in regard to any right, - tltle,

corresponding to those. pfovided in this Constitution for the President and Vice- .

/ President, and shall take an oath—or make - a - solemn declaration—in the?
presence of the President and of his colleagues in the followmg form.”

»

- The ‘amendment was negatlved _ :

Mr. ‘Vme-Premdent Amendment No. 51 of Lls‘b v standmg in the name of*
Mr. Kamath: o
The question’ is: ; . ) ‘ o~

AN

“That. for amendment No. 1332 of, the List of amendments the followmg be substltuted -
‘That after clause {6) of a1t1cle 62, the followmg new clause be inserted : ©oe

~ (7) ‘Every minister. including the Prime Minister shall, before he enters upon hige-
* office, make a full disclosure to Parliament of any mterest,,nght share, property-
or title he may have in any enterprise, business or trade, directly owned or-
. controlled by the State, or which is in any way aided, pxotected or gsubsidised by~
’ the State; and Parliament may deal with the matter in such manmer as it may,
. in the c1rcumstances, deem necessary or appropriate.” " '~
[N . ’ e -
The amendment was negatlved

Mr, Vlce-PreSIdent. Amendment No. 52 of Jist IV, standing in the name of~
Mr. Naziruddin Ahmad. A

The question is: - : ' + '_'

- . N

#That in amendment No, 1336 of the list’ Of— amendments, in the proposed new 'u-tlcler -

62-A, the words ‘Judge of the Suprerne Court or of any ngh Court in any State in the--
rUmon be deleted.”

/ The amendment was negatlved S =

. - - -



- P S T s X
’ o
.‘1192 ‘ ** CONSTITUENT ASSEMBLY OF INDIA [31sT Dmc. 1948

Mr. Vzce-Pres1dent Amendmenb No. 1386 standmg in the name of Professor,-
+ K. T. Shah, - : .

;. The questmn st . 0w o / . I

‘.“Tha,t aft.ex article 62, the followmg new article be mserted .

“62- A No ohe shall be elected- or appointed to any pubhc office 11gcludmg that of the

T Presxdent Governor, Minister of the Union: or of any State. of the Union, Judge

27~ *of the Supreme Court, or of any High Court iff any State in the Unlon, who—

- 4a) is not able to read or write and express in the English langhage; or

"~ «b) within ten years from the day when this Constitution comes into operation, is not
able to read or write or express himself in the National language;

{c).or who has been found guilty at any time before such election or appointiment eﬂ*
/ - any offence against the sa,fety, security or integrity of thé Umon or

- {d) of any offence involving moral turpitude and making him liable on coniviction to a
_maximum pum':hment of two years imprisonment;

E

» “e) or who has not prior to such .election or appointment, served in some pubh"

® . body, or done some form of social. work, or otherwise proved his “fitness,

. capacity ‘and sunitability for such election or appomtment. as may be laid down
by . Parliament by law in that beha,lf v

The amendment was negatlved . - -

. Mr. Naziruddin Ahmad: There is an amendment to thls amendmegb That
~should - ‘be put to vobe ‘first. :

.- Mr, Vice-President: That was pub to vote before., P_robably, the honours'a»,ble o
. Menﬂoer did not follow the proceedmgs closely . S .
~ The question is: % .
_ “That artlcle 62, as a,mended stand part of the Consmtuuon
: ' . The_motion was adopted ) ,

Arti’cle 62, as amended, was added to the Constibubion.

Mr. Vice-President: We shall now pass on.........
. Shri T T, iIKI‘lslma,m:«),cha.n Mr  Vice- Pres1dent -may ‘I suggest thab the

“House do take up article 67 in view ‘of the fact that 1t is the ‘desire of a number

~of Members of this House that these articles which -relate to elections. should
tibe dlsposed of first, so that the elecblon ma,chmery might be got ready?, '

’

~

B. Pocker Sahib, Bahadur. Mr. Vice-President, I'very stlongly object; to the
-procedure suggested. As & matter of fact Members are entitled to know what
is the order in which the business of the House would proceed If all of &
- gudden, for the whim of any particular Member, some particular article should
“be taken at onoe, I sybmiit, that it will pubt the honourable Members of this
. House to a great deal#of inconvenience and it will be 1mposs1b1e for’ them to get‘"
“.on., Article 67 is a very important article and if that is to be dealt with first,
.1t ought to .be anfiounced by you and honourable Members should -have suffi-
. ‘J¢ient notice of such advancement and therefore, I strongly object to. the sug-
v_:~gest10u miade by my honourable Friend Mr. T. T. Krishnamachari. .

Mr. Vice-President: I. should like to ‘remind honourable Members that -the
~guggestion, made by Mr. T. T. XKrishnamachari cannot ‘be given effect “to
" without securmg the permlssmn of the House, which I Would tdke in due’
scourse ’ R R A ‘
" Secondly, so f.ar as the technical ob]eemon is eoneerned 1 should like “to
remmd the honourable Member that i’ the agenda that has been sent, we have _
distinetly stated that a particular Part would be taken up, There is no- sue
-specification.  Lastly, I.should remind ~him that grouping of the ameudments
. inrquestion has. been foxwarded to honourable Members. That objeetion; I
uoverrule ;o v : : . -

I - : N [ e
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The real objection is whether the House as a whole wishes to fake up, article
®7. I should like to inform the House that it has been intimated to me thali
in several provinces the electoral rolls are almost complete and in some pro-
vinces the rolls have been completed. It is up to us to facilitate the passing.-
of these articles-because if any serious modification is made, then the work of ~
the provincial Governments would be seriously interfered with. We have io
‘keep that in mind. But it is for the House fo decide whether it will stand on
iits dignity and go on:‘i—ncreasing the difficulties of the provincial Governments.

- Pandit Hirday Nath Kunzru: (United Provinces: General): Sir, may I pub
8 consideration before you in this connection? So far as I remember, bhe
Drafting Committes has suggested an amendment to this.clause. This amend-
ment requires that instead of the proportion of elected seats assigned to the.
‘States ip this article, the number assigned to each”Sfate should be substituted.
T think therefore, that it would be desirable that this article should be taken
"up not now, but on Monday. next. That would not involve practically any
delay- at all. We are very near one o’clock and as it is Friday, I suppose 'in
accordance with our.ordinary convention, the House will disperse at one o’clock.

Mr, Vice-President: Yes. | -

Pandit Hirday Nath Kunzru: If we take up the clause on Monday, we shall
have time to consider the matter more fully and also to acquaint ourselves
.with what was done on a previous occasion in connection- with the representa-
tion of the States here. We shull have time to consult Dr. Ambedkar himself
-on the poiny, + » < e - )

Mr, Vice-President: That seems a more reasonable objection, I am quite
prepared........on.s ' _ .\ : .

Mr. Naziruddin Ahmad: Sir, T have, got a more important consideration
fo submit. . . ' S -

Mr, Vice-President: We shall now go on with article 62-A. We shall take
~up article 67 on Monday. In that connection, I would remind the House thab

fthere are other articles also dealing with election provisions. These are articles
149, 150, 289, 290 and 291. . Information as to the way in which the various
amendments are proposed “to be ‘grouped by me will be given to honourable
‘Members in due time so that as soon as article 67 is finished, we can proceed
‘to article 149, and then articlé 150 and so on. S .o

_+ Mr. Naziruddin Ahmad: Will that lead to acceleration of business at all?
It a-rtgcle.67 is passed, it will not be operative because until we pass the whole
- ‘Constitution after the third reading and it is signed by the President........... "

‘Mr, Vice-President: We shall consider that question when we pass article
7. Probably, the ingenuity of some lawyers will be able to find some way by
which we can obviate this-difficulty. - 0 ) o

) ) Article éz-A ' .

We come to articles 62-A' and 62-B. ‘Amendment No, 1838.
Prof. X, T. Shah: Sir, T beg o move: R

N A . . . o
That after article 62, the following new article 62-A, be inserfed :— °

‘62A. No one selected to he a Minister shall be a member of Parli in eith
e _ arliament ther
3 House; and if .alrea,dy 8 member of either House, he shall, 'be'fbi'e.a.ccell:tl.in‘; the
office of a Minister; resign his seat in the Legislature, The provisions of article
48-A shall apply to every Minister mutatis mutandis. o R

©2-B. A Minister shall have the right to sit in -either House lia: ' to /
! i of Parliament

address the House or any of its committees, at any time he deemsnx;eczgg&q~

but not vote on any issue coming before any such body.” - o

1
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[Prof K. T Shah] . L
-Sir, may. I §ay, before T ¢omnrend thls\moblon to the. House,‘that thls has
arisen out of a_scheme of amendments ‘which I had in 'mind when I was pro=
_ posing that the Executive or the ‘Ministry should be separate from the Legis- -
" latire and all organs of the State should be séparate from one’another.  That-
_Javing beén rejected by the House, T wonder it it would be in order to move s
the first part of this motion, -
- ‘Mr, Vme-Pres:dent. Take -the second parb
" Prof. K., T. Shah:'In that case I am proposing the second part ‘ahat the _
" Ministers should be entitled to sit and-speak in either House no matter to” whaﬂ
House originally they belong, or are elected to. ’

Pandit Thakur Dass Bharga.va. May I point- out that “this is the sub]ec§=»
matter of artlcle 2?2

Prof K. T Shah Then I W111 move this at ’ohat tlme

Mr. ' Vice-President: Shall ‘we proceed to the next: arbwle or shall we ad-
journ now. Article 63 may-not be ﬁmshed today. I Would hke to have t:he‘ "
* whole of Menday for article 67. .

Prof. Shibban Lal Saxsena We can- ﬁmsh a,rtmle 66 It—ls &, small one.

‘Mr, Vice-President: I do not want to start on a fresh article. because that
would interfere with our work on Monday, and I suppose from Tuesday we -
have some -other business to engage our attention. I have got fo infornf the °
“House that it. is more than probable that we, shall come to the end 'of . our
fabours on- the 8th January; but there will be & ‘sitting on Saturdey, the 8thH
-Januasry. A formal announcement will be made later but I am giving tHe
information in advanee so tha “honourable’ Members may not expenence any

dxﬂiculty in reserving their accommodatxon . L
“.The House stands adjourned. #ill fen a.M. on Monda,y nexﬂ . .

The - Assembly then adwurned #ill Tén- of the Clock on Momlaz, _the .8rdf
U&nuary 1949 . . R S - -




