CHILD LABOUR: A CRITICAL LEGAL ANALYSIS
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I. Introduction

Child labour is still a social issue in our country which demand
serious attention of the policy makers, executive machineries, academicians
and researchers in different fields including law, especially to resolve
whether existing laws are really sufficient to curb it or is it just cosmetic
effort galvanizing the social attitude to render the market supply with child
labour smoothly by way of showing something different that legislative
efforts are on to eradicate child labour. It hinders economic development and
perpetuate poverty by keeping the children of the poor out of school and
limiting their prospects for upward social mobility. This is still a social
menace not only in its existing dimension but in newer dimension also. The
Existing law is trying to prohibit and regulate the child labour practices that
are going on rampant. With the onset of industrialization and the prospect of
wage labour, children become progressively employed in industry as well as
in domestic and commercial establishments. As a researcher from the critical
point of the view it is to be analyzed whether child laour is purely a
phenomenon of poverty directly connected to economic reason or it is due to
the social attitude and sensibilities that the problem still persists even after
six decades of independence of the country which pose a serious query in
mind why child labour has not yet been eradicated fully despite numerous
legislative measurfend social policy goals.

I1. Objective of thisArticle

Of late central government has lent a thought to enhance the
deterrent effect of punishment by bringing amendment in child labour
legislation. Therefore, this issue began to stair the writer's academic mind to
rethink from a socio-legal angle whether giving deterrent effect to the
existing legislation is sufficient to address the problem. Hence following
objects have been focused.
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(1) To point out the inbuilt lacunae in variousigtions, which has
now become inadequate to address the very issubdqrurpose of
regulating or prohibiting whatever may be.

(2) To examine the role and importance of educatiotihe eradication
of child labour and to analyze how far the RighEttucation Act is
adequate to address the root of this problem,

(3) To examine whether the existing statutory potde for children
covers the large number of child labour in smadilssector,

4) To examine the role and functions of the inspscappointed by the
appropriate authorities to implement the laws framay the
legislature in this regard,

(5) To examine whether child labour problem careliminated only by
focusing on single determinant, for example, erdorent of laws or
elimentary education policies

I11. Defining Child Labour

Child labour is not comprehensively defined anywhén the
legislation but international instruments determimkat may amount to
child labour. Basically children are not morally umal to enter into
economic activities, which are not healthy and galhe harmful to their
sound growth. Child labour is meant for regular kydrd to 43 hours/week,
which causes physical or psychological damage & tirowth and hinders
education and mental and /or physical developmeéhild engaged in
hazardous workis considered as child labour. As regard to the afja
child International Labour Organization has setegah guideline where
under certain minimum age child may not be emplo}iedernational
community has set certain categories as child wohkd labour and the
worst form of child labour. Generally, child work meant for light work
less than 14 hours/week for 12 to 17 years old kviscnot harmful to his
health and development and not at the cost of dicigpo@r vocational
trainng and which is not hazardous in nature. Theestvforms of child
labour refers to all forms of slavery, traffickingf children, forced
recruitment of children for use in armed conflitie use of a child for illicit
activities such as trafficking of drugs, pornogragterformances etc. which
is likely to harm the health, safety or morals bildren. Though in view of
the socio-economic realities of our country thestibational framers could
not prohibit the employment of children generallyiey intended to
implement prohibition of employment of children &&lthe age of 14 years

Hazardous work is defined by provisions of ILOn@ention No.182
> |LO Convention No.138

11



in factories or mines or in any other hazardousleympent®This provision
was incorporated in the Constitution to protect ithterest of the children
especially in the interest of health and strendthiooing persons keeping in
view of the provisions of the Directive Principl€f State Policy of the
Constitution of Indid. To sum up, child labour is defined nowhere which
may be a deliberate omission on the part of letyiglavork either for the
peculiar socio-economic condition of our countrydure to an indifferent
socio-political attitude of the society. Therefoitemay raise then pertinent
guestion in mind whether existing legislations histregard are impliedly
facilitating supply of child labour for the need ofarket in disguise of
regulating child labour which, may be discussedeiaboration in legal
analysis part.

IV. International Background of Child Labour Legidations

There exists an attitudinal difference in treatingild labour
between industrialized countries and developingnt@s. In the former
child labour means adolescents who are full timelests with part time
jobs, whereas in the latter the condition is notdcimterest centric, the
economic reason being the main driving force beliived. The European
settlers passed the laws that actually required gbddren to work as
apprenticeship, which gave birth to the institutafnslavery encompassing
the labour of children born poor. Later on, theusttialized revolution
brought the modern factory system. The market sadimg factory towns
supplied the labour force comprising women anddcai as cheap and
manageable source of labour. The children workefavas employed not as
apprentice but as factory labour. In USA child labwere prominent in the
early part of 18 century as part of economic reality. The socialstience
then began to highlight not the child labour is#iself but against some
exploitative features of factory system.

In 1813, Connecticut enacted a law encouraging faaturers to
provide young employees with lessons in readingtingr, and arithmetic,
but the law was ineffective. In 1836 Massachugedtssed US'’s first child
labour law that required children under the age 16f employed in
manufacturing to spend at least three months eaah in school. A few

Article 24 of the Constitution of India

" Article 39(e) and (f) of The Constitution Of liadas under
The State shall direct its policy towards secuwritigat health and strength of
workers, men and women, and the tender age ofrehildre not abused and that
citizens are not forced by economic necessity tiereavocations unsuited to
their age or strength;

- that children are given opportunity and facibtie develop in a healthy manner
and in conditions of freedom and dignity and thhildhood and youth are
protected against exploitation and against mordlraaterial abandonment.
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states soon adopted similar laws. After the Civiailwthe oppressive child
labour practice became rampant with flourishindikexndustry in the South
demanding long working hours with minimum wages antiiman working
conditions. Later on, few Southern States had palsses limiting working
hours for the children. The early 1900s witnessealving concern for
having general protection of children. In 1909, tBareau of Labour
Statistics issued a landmark report on working -wonand children. By
1913, all but nine States had fixed 14 years asrimémum age for factory
work. Although Congress had made several attengptgdtrict oppressive
child labour, the attempts had failed. With the gage of Fair Labour
Standards Act (FLSA)in 1938 meaningful child labour legislation was
enacted. The Supreme Court upheld this Act in 19Bdis law was
concerned mainly to govern minimum wages, overtiofeld labour and
recordkeeping. Under this Act 16 years was estaddisas the minimum age
for non agricultural employment and 14 and 15 yedtsvere allowed to be
employed in occupations other than mining and meactufing subject to the
certification of the Secretary of Labour that waoiditime period in such
occupation is not at the cost of their schoolind aanditions of health and
wellbeing; children under 18 years was prohibited e engaged in
hazardous occupation.

IV.l. Role of International Labour Organization (ILO) for Combating
Child Labour

One of the major aims set for the InternationaldiabOrganization
at its foundation in 1919 was the abolition of dHdbour. ILO set its goal to
adopt as a short-term policy to start immediatéadb abolish child labour
in hazardous employment and for complete abolitibe carried out in a
systematic manner in various phases, considergighie complete abolition
of child is a complicated task, which is a longmeprocess. A number of
Convention and Recommendation augmented by Inierat Labour
conferences since 1919 has now reached to a lelgialting international
instrument for regulating labour administrationciab security and welfare,
human rights setting an international labour steshda be observed by
member States. The principle adopted by ILO prawitteat the minimum
age for admission to employment shall not be lleas the age of completion

8 The FLSA remains the Federal Law governing minimuages, overtime, child

labour, and recordkeeping. 16 years was establisisethe minimum age for
covered nonagricultural employment under the Atie Act had allowed 14 and
15 years old to be employed in occupations othen thining and manufacturing
if the Secretary of Labour determines that will mderfere with their schooling
and health and wellbeing. The Act also prohibitetblyment of minors under
18 years of age in hazardous occupations.
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of compulsory schoolingThe Convention establishes at least two minimum
ages for admission to employment below which no wmger that age shall
be admitted to employment or work in any occupatidime general
minimum age for admission to employment shall retdss than the age of
completion of compulsory schooling and, in any csisall not be less than
15 years, 14 years initially for countries whoseremny and educational
faciliies are insufficiently developed® The Convention provides a
minimum age for admission to employment that isdowhan the general
age for the purpose of carrying out light work whibe 12 or 13 years
respectively depending on fixation of general minimage at 14 or 15.
Article 7 of the Convention No. 138 has specifildght work".*? The said
Convention is supplemented by ILO Recommendation1dé that calls for
the minimum age to be progressively raised to 18 anthe case of
hazardous employment to 18. The Recommendation ridsmariority to be
given to the need of the children in national depeient policies and
projects, assurance of best possible conditionttferphysical and mental
growth of children and youth which includes measurdirected at
employment oriented social security, family welfaagpropriate facilities
for education, vocational training and the protattand welfare of children
(ILO, 1988)"* The Minimum Age Recommendation No. 146 providédista
of points regarding conditions of employment to ethiparticular care
should be paid! The ILO's adoption of Convention No 184n 1999
consolidated the global consensus on child labdaniretion. The said
Convention along with Recommendation No. 190 prepd®r translating
the Convention into national law and practice, dbering the view of the
children directly, of their families and of NGOsnemitted to the elimination
of child labour, to declare certain worst form dfild labour punishable
criminal offences making a comprehensive list ohswges that can help all

® ILO Convention No. 138 called Minimum Age Convent held in the
International Labour Conference in the year 1937.

19" Article 2, ibid

1 Article 7, ibid

12 work, which is not likely to be harmful to thedith or development of children
and which is not such as to prejudice attendancelaol or their capacity to
benefit from the institution received.

13 Mahajan, Pramila & Chand, S. Status of Child duab(* Edition), New Delhi:

Adhyayan Publishers & Distributors, 2006, pp1646 16

The provision of fair remuneration with its peotion based equal pay for equal

work principle; strict limitation of working hounger day/ week and prohibition

of overtime to allow time for education, traininigjsure activities; granting of

minimum consecutive period of 12 hours’ night reggnting annual holiday of

at least four weeks, coverage by social securltgises etc.

The ILO Convention Concerning the prohibitiordammediate action for the

worst forms of child labour.
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concerned to abolish the worst forms of child labdor instances, training,
policy development and monitoring. The Forced Lab@anventior® along
with a protocol adopted in 2014 by the Internatiobabour Conference
obliges State parties to provide protection andr@mppate remedies,
including compensation, to victims of forced labamd to sanction the
perpetrators of forced labour. It also obliges 8tate parties to develop a
national policy and plan of action for the effeetiand sustained suppression
of forced or compulsory labour. This protocol 20ddhgs into the modern
era to address practices such as human traffickihg. ILO’s Convention
No. 138 and 182 prohibits employment of child labless than 14 years of
age. India is lagging behind due to socio-econgmiblem and not ratified
the core Conventions eliminating the worst formcbfld labour namely,
convention No. 138 and 182.

IV.II. Other International Instrumentsrelating to Child Labour

The need for providing protection and safeguardshitdren have
first been stated in the Geneva Declaration ofRlghts of the Child, 1924
and was recognized in the Universal Declaratiotofnan Rights, 1948
and in the Statutes of specialized agencies of UNEGoncrete step has been
taken through the Declaration of the Rights of @lgild in 1959. The
International Covenant on Economic, Social and (altRights® enjoins
State parties to protect young people from econaxjgoitation and from
employment in work likely to hamper their moralbgit health lives or
likely to hamper their normal development. The in&ional Covenant on
Civil and Political Right¥ states that no one should be kept in slavery or
servitude or be required to perform forced or coispy labour.
Supplementary Convention on the Abolition of Slgy¢he Slave Trade and
Institutions and Practices similar to Slavery reféo debt bondage of
children, which came into force from April 1957. éhinternational
Convention on the Rights of Child, 1989 adoptedh®y General Assembly
on 20" November, 1989 is a binding piece of internatidagislation which
provides that children shall be protected from eooic exploitation and
from hazardous work, drug use and trafficking, séxexploitation and
sexual abuse, and all other forms of exploitaticjyalicial to any aspects of

% The ILO Convention No. 29 called the Conventionn€erning Forced or

Compulsory labour.

Article 25 provides that “motherhood and childtdaare entitles to special care
and assistance. All children whether born in orwedllock, shall enjoy the same
social protection and Article 26 assured the Ridlotsfree and compulsory
elementary education to children.

Article 10 of the Interntional Covenant on Ecorio, Social and Cultural Rights
1966.

Article 8 of the International Covenant of Ciaihd Political Rights 1966
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the child welfare. The Convention defines a 'child' every human being
below the age of 18 years.

V. Constitution of India and Child L abour

Our Constitution makers were wise enough to protde children
should receive distributive justice in free Indidhe rights against
exploitation were mentioned in the draft proposgdD. B.R. Ambedkar,
K.M. Munsi and K.T. Shah. While Dr. Ambedkar's drafmply provided
that subjecting a person to forced labour or inmtdey servitude would be
an offence, K.M. Munshi's draft article suggesteddbolition of all forms
of slavery, child labour, traffic in human beingedecompulsory labour. The
concern for children in general and child labourparticular is reflected
through the Atrticles of the Constitution of IndfaArticle 23 prohibits traffic
in human beings and beggar and other forms of dolaeour and Article 24
lays down that no child under the age of 14 yehadl e employed to work
in any factory or mine or engaged in any other rdmas employment.
Article 24 puts only a partial restriction on emyieent of child labour. This
is because the framers of the Constitution kephind the peculiar socio
economic condition of the country prevailing attttine, realizing that a
total ban on child labour may not be socially felesas poor parents seek to
augment their meager income through employmertef thildren. Part IV
of the Constitution has mandated that the Statdl show certain
principles of policy for securing justice for thaildren so that the tender
age of children are not abused and facilitatednjoyetheir childhood for
sound growth of both their health and personalitye State shall direct its
policy towards securing that health and strengthwofkers, men and
women, and tender age of children are not abusddhet citizens are not
forced by economic necessity to enter avocatiorsuited to their age or
strength?! that children are given opportunities and faetto develop in a
healthy manner and in conditions of freedom anaitiigand that childhood
and youth are protected against exploitation aradnaf moral and material
abandonmerfé These two constitutional provisions have reminttedState
of its objectives while making any policy toward=scsring that childhood
and youth are protected against exploitation aradnaf moral and material
abandonment. In pursuance of these directives iomatain the
constitutional provisions the Government of Indis hevolved a national
policy for the welfare of the children. The Condiibn also incorporates a
few more provisions to promote the welfare of thédren?®

20 Articles 23 and 24 of The Constitution of India.

1 Article 39(e) of the Constitution of India

2 Article 39 (f) of the Constitution of India

% Article 15(3) of the Constitution of India enabl¢he state to make special
provisions for children, Article 24 prohibits emghoent of children below the

NN
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V.l. Indian Statutory Provisionsregulating Child Labour

In response to international obligation under tlwehant$' toward
eradication of child labour India has legislated taw?® to prohibit as well
as regulating the child labour. Prior to 1986 Aszyeral provisions under
various existing labour lashave been dealing with the issue of child
labour. But the laws were not comprehensive, maiabulatory in nature
and suffer from uniformity in defining child.

V.l.I. The Children (Pledging of Labour) Act, 1933

The Royal Commission on Labour, established in 192%ared a
Report, which was finalized in 1931. The Commisdiad felt great concern
at the pledging of children by parents to employmreeturn of small sums
of money; the commission recommended that any hmedging a child
should be regarded as void. The recommendatiotiseoCommission was
discussed in the legislative Assembly and the @ildPledging of Labour)
Act, 1933 came to be passed, which may be saice tthé first statutory
enactment dealing with child labour. The main objekcthis Act was to
eradicate the evils arising from the pledging diolar of young children by
their parents to employers in lieu of loans for abes. The Act declares
that an agreement, oral or written, express origdgb pledge the labour of
child below 15 years of age by the child's paregtgrdians as void and
makes the contracting parties, liable for penaltigsder this Act ‘Child’
means a person who had not completed the age pédrs. This Act was
passed with an intention to protect child from exgkion in hazardous
occupation but it remained a dead letter. No jadiiefforts were made to
protect the child from exploitation.

V.1.I1l1. The Employment of Children Act, 1938

The Act has now been repealed and replaced by hild Cabour
(Prohibition and Regulation) Act, 1986. The mairjeab of the Act was to
prevent exploitation of child labour in workshopadaother specified

age of 14 in any hazardous employment, and Ard@&8eprovides compulsory
and free education for children of the age growp B4 years.

% Geneva Declaration of Rights of the Child, 192/jiversal Declaration of
Human Rights, 1948, The Declaration of the Riglit€hild, 1959, International
Covenants on the Rights of the child, 1989.

% The Child Labour (Prohibition and Regulation) At986

% The Factories Act, 1948; The Shops and CommeEs#blishment Act, 1969;
The Apprentices Act, 1961;The Mines Act, 1952; TWerchant Shipping Act,
1958; The Motor Transport Workers Act, 1961; Thee@ieand Cigar Workers
(Condition of Employment) Act, 1966;The Contractbloaur (Regulation and
Abolition) Act, 1970; The Plantation of Labour Acf951; The Children
(Pledging of Labour) Act, 1933; The Employment dfil@ren Act, 1938 The
Radiation Protection Rules, 1971
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occupations and to regulate the employment of @ildn certain industrial
employments. The key points of this Act are aofet:

(a) Prohibited the employment of children undery&&rs in
occupations connected with transport of goods, qragss,
mails or railways?’ (b) Raised the minimum age for
handing goods on docks from 12-14 years; (c) Peaifbr
the requirement of a certificate of age; (d) Inguamce of
the International Labour Conference at itS' 3&ssion held
in 1948 adopted a Convention (No. 90) concernirghtni
works of young person employed in industry. Accogtly,

in 1951, a provision was added for prohibition & t
employment of the children between 15 and 17 years
night in railways and ports and also provided for
requirements of maintaining register for childremder 17
years; and (e) In 1978, a provision was added for
prohibition of employment of a child below 15 years
occupation in railway premises such as under piclon
cleaning of ash pit or building operations, in catg
establishments and in any other work, which isiedrout

in close proximity to or between the railway lin€ne of
the drawbacks of the Act is that it has not progidey
provision in regard to the health, safety, medical
examination and welfare of children. This Act waseaded
as many as 5 times during the year 1939, 1948, 1849
1951 only to ameliorate better working conditions t
children.

V.1.I1l1. The Contract Labour (Regulation and Abolition) Act, 1970

The Act though has not specified any provision gieimg to
employment of child labour, has left ample scopgtmre such a possibility
because of the reason that the system of employwofenontract labour
lends itself to various abuses. The Act has defthederm "worker" which
does not include any such person who is an outevorthat is to say, a
person to whom any article or materials are givenby or on behalf of the
principal employer to be made up or otherwise pgsed for sale for the
purposes of the trade or business of the prinepadloyer and the process is
to be carried out either in the home of the outworkr in some other
premises, not being premises under the control madagement, of the
principal employef® As the definition of worker has not covered outrkes
within the scope of the Act, there is possibilihat lots of child labourers

2" The Employment of Children Acts, 1938, SectioB)3(
% Section 2(i) of the Contract Labour (Regulatioa @bolition) Act, 1970
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may be employed as home based out-worker for matufag in small
enterprises who remained unaddressed beyond the s€tegal protection.

V.1.IV. The Child Labour (Prohibition and Regulation) Act, 1986

The Act is an outcome of various recommendationslemby a
series of Commissiorfé The Act has repealed the earlier two legislations,
the first two statutory enactmefitsealing with child labour. The Act was
passed with two contradictory goals i.e. prohibitend regulation of child
labour at the same time which is not in conformitgh the Constitutional
goal to be achievetl.lt is well established fact that the Internatiohabour
Organization has played its role since its inceptiothe year 1919 for the
abolition of the child labour but on the basis lo¢ experience it has been
fully established that the complete abolition ofidhabour is a complicated
task which is going to be a long term process, ¢oalscomplished in
systematic manner and in phases. Therefore, thes fiscon the immediate
action to prohibit child labour in hazardous emph@nt and to regulate this
practice in non-hazardous employment by way of legmng working hours,
weekly holidays, working conditions, wages etc. piag that goal in view
and to respond the international obligation for lenpenting the Convention
on Rights of the Child, 1989 India has enacted Algis

The legislative intent behind the Act, 1986 is mtprohibit the
child labour altogether rather to permit it in gukatory manner. Unlike the
Bonded Labour Abolition Act the nomenclature of tiAet is both
prohibition and regulation encompassing. The Aogréfore, classifies all
establishments in two categories, hazardous and -hapardous
employment. The child labour is absolutely prolg&ditn the former one and
in the latter case law for engaging child labowjutates the condition of
labour.

V.I.V. Critical Analysis of the Child Labour (Prohibition and
Regulation) Act, 1986

The Act has some shortcomings. In developed camtahild
labours are part time workers with receiving ediacatformal or informal
but in India child labourers are mostly either dos or not attending
school. The Act has remained silent about any respuity of the employer
to facilitate the children engaged in employmernthviormal or non formal
method of education which gives the basic educdtiadhe children engaged
in non- hazardous employment. The Act has not tatkeout rehabilitation

% The National Commission on Labour 1969; The Gadswamy Committee
on Labour 1976 and Sanat Mehta Committee 1948

% The Children (Pledging of Labour) Act, 1933 andeTEmployment of
Children Act, 1938

3L Article 24 of the Constitution of India
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measures for those children who are rescued fore phohibited
employments. Again the Act has omitted to defineaindous employment or
industries and therefore certain industries eveough hazardous not
covered by the Act so long the Central Governmeatifias it and
incorporates in the schedule or in case of exeeutiaction, instructed by
the judicial decisions to schedule a particularusidy as hazardous as
happened in case of constructional activifie©n the whole, the Act is
protecting the interest of child workers only imns of regulating working
hours, leaves and weekly holidays and that onlyeddp upon the
observation and inspection by the appointed autésii.e. inspectors, which
may be initiated on the basis of a complaint. Whecords says about
increasing number of child labours throughout thentries, very low rate of
complaint and conviction proves the ineffective lempentation of the
legislation. One of the simplest reasons for nopkmmentation of the Act is
its reliance upon the role of labour inspectors vaine few in numbers in
comparison to large number of small-scale indusanas, which are highly
dispersed and difficult to keep a watch. Lack obgamr documentary
evidences and especially proper age proof in chpear illiterate villagers
are crucial factors for failure of prosecution. Thet has prohibited
engagement of children in certain employment, windhazardous in nature
and regulates the conditions of work of children d¢ertain other
employments, which impliedly permits the exploibati of children in
occupation and processes other than prohibited whese child labour is
rampant. The agricultural sector, which constiti88spercent of the child
labour force, appears to be outside the scopegollaton of the Act. Large
number of small-scale units that operate as holdéhmily units falls
outside the scope the Act.

V.I.VI. The Child Labour (Prohibition and Regulation) Amendment
Act, 2016-A Critical Analysis

This new Act has been enacted by the parliamerantend the
principal Act® with an object to bring the existing law in linéttwthe Right
to Free and Compulsory Education Act, 2009 so that education of
children between age group 6 to 14 years is notpcomised. The Act,
2016 has received the assent of the Presidentaf tm 28July 2016. The
Bill was first introduced in the Rajya Sabha on &uaber 4, 2012 by the
Ministry of Labour and Employment to amend the &xg law on Child
Labour, to introduce stricter punishment for emplsywho violate the law
and also to punish the parents and guardians who their children for
hazardous work. India is moving towards a compbete on engagement of
children below 14 years, in all occupations anddfoge, it seems to be a

32 people's Union for Democratic Rights vs Unionnafia, AIR 1991 SC 417
% The Child Labour (Prohibition and Regulation) At986
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progressive legislative step. But proper analygishe Act may reveal a
completely different picture. The Act has introddcehe definition of
‘adolescent’, which was not there in the principal. The definition of
‘child’ and ‘adolescent’ under this Act is slightidifferent from the
definition as per the Factories Act, 1848 hough the new Act has imposed
a complete ban on employment of children below &dry of age in any
occupation or process, it has provided certain gxiems>® without
addressing properly, the possible exploitationhaldeen in industries where
the activities may be outsourced to home based Ahi¢ady the principal
Act, 1986 has excluded family enterprises, whiamaeed a large number
of small-scale units that operate as households wniitere child labour is
rampant, from the purview of law. According to UNHE there are 33
million child labourers in India of which 80% arealils and 20% are from
the Backward classes who are mostly engaged inttlaelitional caste based
occupations for generations, as per 2011 censustieprhat means that
this law has failed to address their fate. The ide allowed the children to
work in the exempted occupation after school hdwtsit has not clarified
the hours of work, which may raise the questiontivaehealth aspect of the
children has seriously been thought of or not leyldgislators.

The new Act has slashed the list of hazardous @tmns form 83
(18 occupations and 65 processes as per the sehefltiie principal Act,
1986) to include just mining, inflammable substance explosives and
hazardous process as has been mentioned in theriEacAct. This means
that work in chemical mixing unit, cotton farmstteay recycling units and
brick kilns, among others have been dropped.

The Act has enhanced the punishment for the empkigaificantly
but relaxed the penalty for the parents or guasd@rchild labour in case of
first time offence but for second and subsequefenoe committed by the
parents or guardians the penalty of a maximum dinBs. 10,000 has been
prescribed. If it is true that child labour is ttesult of poverty, then how is

% ‘pdolescent’ means a person who has completetiftésnth year of age but not
completed his eighteenth year, Section 2(b) of Flaetories Act, 1948 and
‘child’ means a person who has not completed fiisefinth year of age, Section
2(c) of the Factories Act, 1948

Child may be allowed to help his family or faméwnterprise, which is other than
any hazardous occupations or processes set fotitie ischedule, after his school
hours or during vacations; or may be allowed toknas an artist in an audio-
visual entertainment industry, including advertisam films, television serials
or any such other entertainment or sports acts/iéiecept the circus, subject to
such conditions and safety measures, as may beries.
http://www.thehindu.com/opinion/columns/ruchirapga-child-labour-
prohibition-and-regulation-amendment-act-2016-a-that-allows-child-
labour/article8964940...p2/2
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the provision of penalty of fine for the poor pareris supportable
considering the socio economic reality of the ppeoples who are already
the victims of poverty. Such a provision may pahe way for further
exploitation of these poor people by both the eygale and law enforcing
machineries because of their illiteracy and lacleghl knowledge.

The new Act has defined the ‘family enterprises fias expanded
the scope of the definition of ‘family’ to include ‘father’s sister and
brother’ and ‘mother’s sister and brother’, as neadded into the definition
of ‘family’ which was not there in the definitionlause of already in
existence other labour law8 There are instances in the society that in
absence of natural parents, others exploit thedmhil including near
relatives even at the cost of their paramount we/favhich in most of the
cases remain beyond notice of the law enforcengemnaes. Therefore, the
definition of ‘family’ has left a scope of exploftan of the poor children
who have lost their parents. So the new Act, thosgbms apparently a
progressive legislation, it suffers from a lot abuilt lacunae. Though the
main object of the Act is to maintain a balanceneen the Child Labour
law and the Right to Education Act, nowhere thraughthe law has
mentioned any mechanism relating to the implemamtabf right to
education for those children. Therefore, the new ltas just left the scope
of implementation of education right in the handnoérket force whose
operation is run by the demand and supply equalianay be observed that
the new Act, 2016 has just done a cosmetic chaogehdow the stricter
punishment but it has no teeth to remedy the sitmaMore particularly it
has bypassed the main issue of addressing vasthelid labour market in
small scale and home-based work where the law dhmaNe extended its
tentacles to reach the root of the problem.

VI. Indian Judiciary asthe savour of this menace

It is accepted that the framers of the Constituabindia were very
much aware of the prevalence of child labour pnobile the society. Due to
peculiar socio-economic conditions of the counthgy were compelled to
accept partially the engagement of child labour &tuthe same time, the
intention of the framers was to prohibit it, whibhs been reflected in the
language of Article 24 of the Constitution of IntliaAccordingly, Article
24 puts only a partial restriction on the employmaichild labour, below

37 ‘Family’ in relation to a child, means his mothdather, brother, sister, and

father’s sister and brother and mother’s sister lanadher. Explanation attached
to Section 5 of the Act, 2016

3 The Employees’ State Insurance Act, 1948; Thareay of Gratuity Act, 1972
and The Child Labour (Prohibition and Regulatiorm},A 986

39 No child below the age of fourteen years shallelbeployed to work in any
factory or mine or engage in any other hazardoyd@ment
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the age of fourteen years to work in any factoryrine, or in any other
hazardous employment. But hazardous employmentwaiadefined by the
legislators, which left the job upon the executibgswvay of scheduling the
employments or processes under the Act. In Asiadrk\Woase® the
Supreme Court has emphasized that Article 24 erskatiie Fundamental
Right against exploitation enforceable against ywee, and no one can
employ a child below the age of 14 years in a s employment like
construction work. The Supreme Court interpretedrtieaning of the term
'hazardous employment' and held that engagementhibfiren in the
construction work amounted to employment in hazasdemployment,
thereby nullyfying the contention of the Delhi Défmment Authority that
the Act of 1986 is not applicable to constructioorke as it is not specied in
the schedule. The Court pointed out that this wasad and deplorable
omission which must be immediately set right byrgvgtate Governments
by amending the schedule so as to include the rmtisin industry under
the schedule. Through this judgment the Apex Cexpiored the doctrine
of ‘Locus Standi’ to facilitate the poor people'scess to justice by the
initiative of any public spirited man to invoke tggevance on their behalf
by way of filing a PIL matter under Article 32 o2& of the Constitution of
India. The same principle was reiterated in thengubf the Supreme Court
in Labourers Working on Salal Hydro-Project v State of Jammu and
Kashmir.** The Court generally told the Government to persuse
workmen to send their children to school and previdr free education
there. Thereafter, the question of employment dfdctabour has been
brought to the attention of the Supreme Court wesd cases by way of
public interest litigation. InM.C.Mehta v State of Tamil Nadu®, the
Court has considered the Constitutional perspextivie abolition of the
child labour in the Sivakasi Match industries. T@eurt has issued a
number of guidelines to eradicate practice of eyiptp children below 14
years of age in the hazardous industry. The Castdygain reverted to the
same theme iBandhua Mukti Morcha v. Union of India.** In this case
employment of children in the carpet industry ie Btate of Uttar Pradesh
came into focus and matter was brought before tbertCfor delivering
justice to them. The Supreme Court, in this caserned Article 24 read
with Article 39 (e) and (f) of the Constitution bifdia and observel:

0 people's Union for Democratic Rights v Union odii, AIR 1982 SC
1473: (1982) 3 SCC 235

“1 AIR 1984 SC 177: (1983) 2 SCC 181

2 (1996) 6 SCC 756

3 AIR 1997 SC 2218: (1997) 10 SCC 549

4 Jain, M.P, Indian Constitutional law (Fifth Editi 2008), Nagpur: Lexis
Nexis Butterworths Wadhwa, p 1198.
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"It would, therefore be incumbent upon the Statprtuvide
facilities and opportunities as enjoined under des 39(e)
and (f) of the Constitution, and to prevent expgitidn of
their childhood due to indigence and vagary. Adesta
earlier, their employment- either forced or volugtais
occasioned due to economic necessity: exploitaifatteir
childhood due to poverty, in particular, the pood ahe
deprived sections of the society, is detrimentalémocracy
and social stability, unity and integrity of thetinas."

In Unnikrishnan, J.P. v. State of Andhra Pradesh® the Supreme
Court has implied the right to education from tight to life and personal
liberty guaranteed by Article 21 of the Constitatiof India and referring
the interpretation of relationship between FundaaldRights and Directive
Principles of State Policy the Court has observed the content of this
right are to be deduced in the light of Articles, 416, 46, 47 of the
Constitution. The Court has emphasized that evemidchas the
Fundamental Right to receive free and compulsagnehtary education up
to the age of 14 years.

The Supreme Court ifM.C.Mehta v. State of Tamil Nadu “®
observed that unless the right to compulsory edwtad children is to be
linked with the child labour welfare nothing sulrdtal will come out. The
Court expressed that a National Commission fordebil's welfare should
be set up to prepare a scheme for child labouitadyoin a phased manner
and such a commission should be answerable tditirigle Court directly
and should report at periodical intervals the pesgrin that regard. The
offending employer must be asked to pay a sum dt@R300, which should
be deposited in a fund known as Child Labour Réitation cum Welfare
Fund, whose corpus shall only be utilized for theppse of concerned child
labour welfare. The offending employer's liabildtgesn't stop here, he may
be obliged by the State directive to give employmerthe adult member of
the child labour's family in addition to disengagirthe child labour
concerned. In case of inability to provide job tlukh member as mentioned
above the appropriate Government would deposiaatgsf Rs. 5000 each
child employed in a factory, mine or in other harars employment
towards that Child Labour Rehabilitation cum Waedfdfund. Such Fund
may be operated district or area wise for whiclis&idt could be the unit of
collection so that the executive head of the diskeeps watchful eyes on
the work of the inspectors. A separate cell inldimur department of the
appropriate Government would be created and Segretahe department
could be entrusted with the duty of monitoring steeme under the overall

5 AIR 1993 SC 2178: (1993) 1 SCC 645
46 (1997) Il Lab. L.J. 724 (S.C.)
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supervision of the Ministry of Labour and Employme@overnment of
India.

VI1I. Conclusion

The development of a country is hampered when @hldare
employed as labourers, because children are theé mgsortant and
valuable human resource assets to every natiors the positive and
mandatory duty cast upon the State to provide faed compulsory
education for all children until they attain théurteen years of agélt is
obvious that State is yet to fulfill this constitutal aspiration which is
another root cause of illiteracy, dropouts anddchibrk participation rates
in industrial, domestic as well as commercial dghments. Child labour
in small- scale sectors is rampant which remairddressed because of not
being within the scope of existing la#sChildren are not organized in the
very sector and mostly the piece-rate system ounaration is the norm
with child labour for which employing child laboisg always beneficial to
employer. The existing conditions of child laboamind us the socio-legal
dimension of the problem to raise a serious mardlethical question, why
after six decades of independence of India anditdespmerous legislative
measures and social policy goals, the situationimmees to be so poor here.
Article 21A of the Constitution of India recognizekat the right to
education of a child belonging to 6 to 14 years agfe-group is a
Fundamental Right and it mandates that the steal plovide free and
compulsory education to all children of age-groupte fourteen years in
such manner as the state may, by law, determinguisuance of this
provision law has been enacted by the Legislature.

Eradication of child labour is long pending issuel ahe tag of
poverty and poor economic condition of the family raot cause of this
problem is not tenable altogether. In our countnijdclabour is seen as a
poverty driven phenomenon but in reality it reflettie more or less a social
attitudes and sensibilities. Where it is eviderdt thbome of the developing
countries namely Srilanka, Viethnam, Tanzania, Ugandaire, Burma,
Kenya and China show that even in developing camthe program of
compulsory education, whether sponsored by thee Siata religious or
social group can be successfully adopted, withesponding decreases in

" Article 45 of the Constitution of India

8 The Factories Act, 1948 bans employment of céildonly in units using 10
persons or more with power or 20 persons or motbout power. Even the
Child Labour (Prohibition and Regulation) Act, 198&cludes family labour,
which removes a large number of small-scale uhiéd bperate as household/
family units from its purview.
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child labour,* the question still remains why India has failedatress it
in its true perspective. Obviously, the answer lrests legislative intent.
Child labour is an incentive to the employer argidiative measures rather
perpetuates the situation.

Following may be considered as root causes of pgtpef the problem:

In India, most of the Industries are still runnimgth low-grade
technologies with illiterate, low skilled labourrée;

Child labour is predominant mostly in small-scaidustries where
there is no statutory protection for them because Factories Act, 1948
bans employment of children only in units usinggedsons or more with
power or 20 or more persons without power.

The Child Labour (Prohibition and Regulation) At886 excludes
family based labour which removes a large numbemndll scale units that
operate as household or family units from the saifpbe Act;

In export oriented small-scale industries childolabis rampant
because in export industries demand is variable thede are lots of
competition. Children can easily be laid off withq@aying compensation to
them when there is no demand because lay off pomdsunder Industrial
Disputes Act, 1947 are not applicable to children;

Children do not form unions. Therefore, employeen easily
control children in an exploitative condition of ko paying lower wages
than adults, even for longer duration working hodise piece rate system
of remuneration is generally the norm with the @hébour, which benefits
the employer.

The Child Labour (Prohibition and Regulation) At®86 has failed
to define ‘hazardous industry or process' which lefismany units or
processes beyond the scope of the Act. The Adieist@bout rehabilitation
for those children rescued from the prohibited @&acThe Act has not
mentioned about any formal or informal way of ediscafor the children
permitted to work in non-hazardous occupation.

The very recent legislative measure to cover ochildunder
universal schooling, The Right to Compulsory Eletagn Education for
Children has not covered the right of the childterder the age six and
above the age fourteen. Therefore, the effort okinga compulsory
elementary education as fundamental right excludedate of child labour
that are allowed to work above 14 years under teegmt Act. Therefore, it

9 Bhatty, Kiran. “Child Labour: Breaking the VicisuCycle”. Economic &
Political Weekly, Vol. 31, No.7 (Feb.17, 1996), $®4-386
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may be understood that Child and his/her family mayer gain financially
from child labour rather child labour perpetuatesety. In India despite
improvements in poverty levels, there has been moresponding
improvement in the prevalence of child labour.

VIII. Suggestion

It may be accepted that trying to enforce law thjfouabour
inspectors is not likely to yield results becauss ltself has loopholes that
can easily taken advantage of. Very recent effoth® Central Government
to enhance penalty through further amendment ofaweis likely to yield
the same result. Adopting the principle of comprysgementary education
for the children of age group 6 to 14 along withmpaoilsory vocational
training cum education for children of age group tb4 18 who are
participating in working market may be the way taitsolve child labour
problem permanently. To eradicate the problem défldabour permanently
notion of penalty oriented law or enhanced penttpe supplemented by
the incorporation of the principle of compulsoryuedtion, both formal as
well as vocational as a compulsory duty on the pérthe employer. It
should be introduced into legal system. Emphas@ilshbe given upon
village areas. The panchayati raj system could bdenresponsive to put
primary education on their agenda for developmamugng universal
literacy program as measure to eradicate childuabNon-governmental
organizations can play a bigger role in identifyiagd monitoring units
where child labour is used and at the same timegets pressure group
stressing the importance of education. With indrepglobalization and
integration with the world economy, India shouldagéowards adoption of
modern technology with skilled labour forces to pate with global market
players.

A child cannot enter into a contract of employmantil he/ she
attains 18 years of age whereas a child may begedga work after he/she
attains the age of 14 years. On the other hand,ritiig to receive
compulsory elementary education is restricted ® dlge group 6 to 14
which means after 14 years a child may stop edutaind enter into a
work/ economic activity in need, thereby, the empient of the children
from 14 to 21 as a labour is legal and permittebjesu to certain legal
guidelines. This is the most controversial aretaof which affects the fate
of millions of children in India. Therefore, law eds to be amended and
uniform age criteria i.e. 18 years to be prescritoedvork permit in order to
abolish the child labour keeping pace with the efgmajority as per Indian
Majority Act.

The stereotypical thinking that poverty is the onbpot cause of
child labour is not supportable always. The sodtlitude should be
changed and strong political will is the need @& tour to address the issue
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of child labour with more serious thought which dem blaming not only

the supply side but also the demand side too, peafesl through tacit
support of the legal system The principle of cospry} school education as
an imperative duty to be cast upon both the parants employers along
with adopting different policies and schemes onghg of Governments to
alleviate poverty of the parents supplying child asnan capital in the
labour market. Early childhood care and system difcation should be
strengthened to make it more attractive to pooddotm by way of

improving quality of teachers, book, curricula aretreational facilities,

midday meals, uniforms, teaching aids, land antfiimgis Private initiatives
could be mobilized to play a vital role in additido governmental
initiatives.
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