




























































































































































































































































































































































































































































































































































































































































































































































































































































































428 THE HOUSE OF I,O.RDS. 

and so, if the Peer tlied before he could take his seat, his 
Peerage, contrary to the rule in the case of the Peerage by 
writ1 descended to his heir. On the other hand, as. I have 
already observed, it was necessary the patent should 
contain proper words of limitation. This method has long 
since become the most usual, because, as Lord Coke observes, 
it is the surest, mode of conferring tne of a Peer. The 
method by writ however is still in use when the eldest son 
of a Peer is called during his father's life-time to the House of 
Lords in the, name of his father's barony .• 

§ 6. The Peerage long continued to exhibit indications 
- . 

of its territorial origin. Even at the present day we may 
notice in this part, as in so many other parts, of our Consti-

• 
tution the traces of antiquity. It was long a doubtful 
question whether the possession of the estate of a Peer did 
not bring with it the dignity of a Peer. Every new-created 
Peer must take his title from some place; and when Selden* 
wrote, the denominating territory ":as always some lordship 
or manor. But by far the most important mark of this· 
influence is found in the hereditary character of the Peerage. 
This characteristic feaklre of our modern Peerage is not the 
creature of any positive law, but arose spontaneously from 
the nature of the case. The members of the Royal Council_ 
were the great landholders of the country. Their extensive 
estates were handed down from father to son undiminished 
and uninterrupted. This unbroken succession was due not 
merely to that pride of family that even stilL animates the 
English gentry, and induces them to regard alienation of _ 
their ancestral land with very different feelings from those 
with which they regaed their personalty. But if an estate 
escaped forfeiture, it was not easy for it while any heirs 

• Titles of Honom·, 282. 
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remained to pass out of the family. Until the time of 
Henry the Eighth there was no means for devising real 
estate. Considerations both of public policy and of technical 
law were opposed to such a power.* Public men dreaded 
the undue influence of the Church over a dying landholder, 
and the ever increasing extent of lands held in Mortmain. 
Lawyers would not hear of the transfer of seisin without 
actual livery, and livery a dead man could not give. Besides 
there was no Cll:>urt which could take cognizance of 
devises. The Tewporal Clourts • could not deal with a 
will, and the Ecclesiastical Courts could not deal with a 
freehold. The alienation during his life-time of a vassal's 
• estate with the consent of his Lord was indeed permitted 

by law: and the Lord's consent could generally be o~tained 
for a consideration. But to this proceeding there was a 
more formidable objection. There was no one to buy. There 
were no large capitalists who could purchase the whole 
estate of a greater Baron. Parcels of baronies may have 
changed hands; but the caput baroniw,t the principal 
manor house, seems to have usually remained in the original 
family. Thus the estates of the greater Barons, as they 
were neither alienated during the lif~ of the owner, and as 
their regular devolution could not be altewl, passed from 
heir to heir. Each heir on succeeding· to the estate had 
the same right to a place in the Great Council of the King 
as his ancestors enjoyed. This right was usually recognized. 
The Crown needed the services of the son as it had needed 
the services of the father. Thus the idea of hereditary 
descent_ became gradually associated with the status of a 
Peer. 

So strong was this association that it extended to the 
new kind of nobility which arose not from the possession of 

• See 1 Spence, Eq. Jur. 136. t Hallam, ]fiddle Agu, iii. 240. 
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land but .from a personal participation in the Royal counsels. 
Some emine11-t persons who seem not to have held land 
baronies, such as the family of Scrope in the time of Edward 
the Third,* were constantly rmmmoned from father to son, 
and thus became Lords of Parliament by ~sort of prescriptive 
right. A precedent was thus set which might be enlarged 
into extending the same privileges to the descendants of all 
who had once been summoned. It was at length held, at 
what time it is difficult to s~y but certaitlly in the time of 
Lord Coke,t that a writ of sum~ons to farliament and the 
sitting in Parliament in obedience thereto created without 
any words of limitation an estate of inheritance in the 

. . 
dignity. But although this was the prevailing opinion and 
several,. cases were decided in which it seemed to be recog­
nised, it was not finally established until the reign of Cha.rles 
the Second. In the year 1673, in the case of the Barony of 
Clifton,t a decision of the House of Lords, after the opinions 
of the Judges had been taken, solemnly established the 
descendible nature of a dignity created by·writ. 

I have already observed that Letters Patent which 
grant a dignity .must contain words of limitation. It is 
now settled that in tl~ case of a Lord of Parliament the 
estate thus limited must be one of inheritance. In the case 
of Lord Wensleydale in 1856 the grant in the patent was 
for the ter:g1 of his life.§ But the House of Lords after full 
discussion resolved in effect that such a limitation was 
inc9nsistent with the fundamental character of the Peerage, 
and was insufficient to create the status of a Lord of 
Parliament. 

§ 7. Although the King has thus the power of sum­
moning at any time an unlimited number' o'f persons to his 

* Ib. 127. t Co. Lit. 16 b; Cruise, On Dignities, 100. 
t Nicolas, Hist. Peerage, 29. § May, Oonst. Hist. i. 248. 
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High Court of Parliament, the hereditary character of. the 
Peerage operates as a material check upon the needless 
exercise of this great Prerogative. Some writers think that 
it was to restrict the l:Jower of the Crown by summoning 
~ccasional Peers, while the hereditary character of the writ 
was still unsettled, that the system of creation by patent 
was introduced. It is certain that this limitation of the 
prerogative was the chief motive for the recent decision of 
the House of Lorda against Life Peerages, although for such 
Peerages in strict law there was pr~bably sufficient authority . 

• 
With hereditary descent as an incident of the Peerage, the 
King feels that while his acts are in his own power their con­
sequences are not. He may create a new Peer ; but that 
creation, when once it is made, extends to the most distant 

• 
posterity of the grantee. No King could wish to make 
cheap those honours which are the ornament of his Court, 
and are prized in proportion to their rarity. But the 
creation of a Peerage by no means ensures to the Crown the 
permanent services of an additional supporter. It does not 
always follow that the new Peer himself will on all 
subjects continue friendly ; and there is no security 
whatever for the adhesion of his lilOn or his grandson. 
The Crown therefore, although it theoretically possesses 
the dangerous power of selecting those advisers whose coun­
sels are agreeable, finds it for its advantage to use this power 
very sparingly. The reception of the free opinion of the 
House of Lords, however unpalatable it may be, is obviously 
preferable to the destruction of the Order. 

There are other forms which show this constitutional 
jealousy of the Crown and by which further provision 
is made for the independence of the House of Lords. Not 
only does a Peerage immediately become descendible to the 
heirs of the grantee ; but the grant cannot be revoked, nor 
can its effect be in any way diminished ; nor can it even be 
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surrendered to the Crown ; nor does it admit of alienation. 
The latter restriction indeed must have been originally 
intended ·to secure the Crown rather than to restrict it, 
although even in this vie~ its importance is considerable: 
Its necessity arose from the conflict between the two funda­
mental principles of the Peerage. If a Dignity were merely 
an incident of tenure, it must have been transferable with 
the estate to which it was annexed. If it were an office, 
the same considerations of public policy-which prohibit the 
traffic in ordinary offices, would ·apply with still greater force 
to a seat in the highest Council in the Realm. In early 
times accordingly many instances occur of the alienation of 

• 
Dignities with the consent of the Crown. But as the 
numb~r of Peerages by writ and patent increased, the incon­
veniences of this practice became conspicuous. At length 
in 1646, in the case of the Barony of Grey of Ruthyn,* the 
House of Lords unanimously resolved that no person that 
hath any honour in him or as Peer of the Realm may alien 
or transfer the honour to any other ·person. · It is now well 
understood that Dignities are absolutely inalienable. The 
same case of Grey of Ruthyn, and another case in the 

I 

following reign, have- settled that a Peerage cannot, even 
with the consent of its possessor, be surrendered to the 
Crown. The reason doubtless is both to render the check 
to which I have already referred more stl·ingent upon the 
Crown, and to prevent the Crown from indirectly 
getting rid.of the older and consequently more independent 
members of the.House. 

It needs hardly be added. that the grant of a Dignity, if 
even its voluntary surrender may not be accepted, cannot 
be revoked ; nor can any grant inconsistent with the former 
grant be made to any other person. Attempts have some-

• Nicolas, Hist. Peer.age, 44. 
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times been made* to give by letters patent to a new 
Dignity a precedence beyond that which would arise from 
the date of the letters. Such precedence is now held to be 
illegal. It is the undOubted prerogative of the Crown to 
create any Peerage of any rank, or to raise any Peer 
to any higher degree of the Peerage to which it 
thinks proper ; but it has not the power to give a 
precedence above any Peer previously created of the same 
degree. • 

1 have already said that •the C!rown cannot in ordinary 
• 

circumstances refuse to any Peer his writ of summons. It 
-ha~ however been held t that, if a Peer want possessions to 

maintain his estate, he cannot press the King in justice to 
grant him a writ to call him to the Parliament. But apart 
from such an accidental and partial suspension of his rights, 
a Peer who has not been attainted cannot lose his Peerage 
in any other manner than by an Act of Parliament.t One 
case only, that o~ Nevill Duke of Bedford in the reign of 
Edward the Fourth, is recorded in which a Peer was 
degraded by Parliament. The reason assigned for this 
measure was the Duke'::; want of means to support his 
Dignity, and the many inconvenienees to which such a 
position gave rise. But this, as Blackstone§ observes, is 
" a singular instance which serves at the same time by 
having happened to show the power of Parliament, and by 
having h11ppened but once to show how tender the Parlia­
ment hath been in exerting so high a power." 

At the present time therefore, as it has been for many 
generations, the Peerage is nominated by the Crown Without 
any retStriction as to number or time or rank or person. But 
the conditions under which such nomination may be made are 

" Nicolas, 45. t 12 Reports, 107. 

t Cruise, On Dignities, 112, § 3 Steph. Oom. 1L 
2 F 
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precise. The grant must be for an estate of inheritance, and 
cannot be revoked, or abridged, or surrendered, or transferred. 
Thus the independence of the Peers i.s secured by the same 
means as the independence of the judges, but in a still 
highe1; degree. The Crown has no power to silence a 
refractory Peer. It cannot in any way affect the honours 
that he already possesses. In the great majority of cases 
there is not even the obligation which arises from the sense 
that the title was confeNed by the Ki~g whose wishes are. 
in question. Compamtively few of t~e Peers can derive 
their Peerages from the gift to themselves of the reigning 
Sovereign. Thus although the grantee may be him~el:fC:: 
the servant of the Crown, . he becomes both personally 
indep~ndent of the Royal control ; and at the same 
time "the ,root of that hereditary principle which, unin­
fluenced either by the Crown or the people, was destined to 
support the rights of both, and form a barrier to withstand 
the encroachments-of either."* 

~ 8. The conjoint operation of both these principles, 
Barony by tenure and Barony regarded as a.n office, seem to 
have produced, or ra"'her;, to have assisted in producing, the 
most characteri}Jtic feature of the British Peerage. Its 
privileges are strictly personal to its possessor. While in 
other countries every member of a noble family is ennobled, 
none but the head of the family for the time being enjoys 
with us any legal recognition. A barren precedency is nU that 
the heir. apparent of the most ancient Earldo;m or the wealthiest 
Dukedom can claim. Until his ancestor's death he remains, . ' 

and the younger members of his family always will remain, 
in the rank of Commoners. I"m:ay notice some early exam­
ples of this rule, although it must ha~e previously been well 

* See Nicolas, Hist. Peerage, 42. 
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understood. In the reign of Henry the Eighth the Earl of 
Surrey,. eldest son of the Duke of Norfolk, was attainted 
of Treason by a Common Jury, and not by Peers or Barons, 
because "he was in law as one of the meaner or less nobility."* 
In the following reign it was resolved by the House of Commons 
after a debate that " Sir Francis Russell, being by the death 
of his elder brother heir apparent to the Lord Russell,t shall 
still abide in the House as he was before." Some twenty­
five years afterwar<!s the Commons' journals record that the 
Lord Russell, son a.nd heir to the" Earl of Bedford, burgess 
for Bridport,! is ordered to continue a member of that House, 
nDtw ithstanding the newly-acquired Earldom of his father . • The ground on which this doctrine rested may readily be 
conjectured. The Baron held undivided authority ov~r the 
lands to which the barony was attached. He and he alone 
during his life had any control over these estates. In like 
manner he and he alone could exercise his office in the 
King's Council. An office implies personal aptitude ; and 
neither its duties nor its privileges could be extended to a 
crowd of sons or of more remote descendants. This 
hereditary office was therefore regarded as being in the 
nature of real estate. It went, as the family es~ate went, 
to· the eldest son ; and the younger children were entirely 
excluded. Nor could the eldest son during his father's life 
claim to share in the pri-v;ileges of his father's dignity, any 
more than he could then claim to share in the administra­
tion and the enjoyment of his father's estate. These 
influences however cannot have been the causes of that 
i.,;ono·rni.n for which England has been so often and sojustly 
praised. They were coincident with the tendencies which 
produced that state, and must have strengthened their 

* Selden, Titles of Honow·, 285. t Parry, Parliaments, 208. 

t lb. 223. 

2 F 2 
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operation. · But their actual effect was rather to prevent 
the growth of _new inequalities than to conect the old. 
From the time of Henry the Third,* if not from an earlier 
date, the legal equality of all freem·en was in all essential 
points complete. The old Saxon distinctions had died out. 
The weregild no longer marked and perpetuated the division 
of classes. All offences had become violations of the King's 
peace. The nobility and the middle classes followed the same 
business, embraced the same profession~ and even inter­
married with each other.t. In s~ch cirCUplStances there was 
no longer any room for the difference between the Eorl 
and the Ceorl. But there might have arisen a body witb 

• 
new and more formidable privileges. The great Nobles who 
formed. the Council of the King might h_ave claimed much 
larger immunities, and might ha,ve given a much wider 
extension to the privileges of their Order. That they did 
not do either of these things is owing partly to the general 
feeling ·of justice which seems to belong to the national 
character, and partly to those peculiar influences that I · 
have attempted to indicate. Yet there seems to ha,ve been 
even at an early period a tendency in the English towards 
the limita~ion of nobflity to its actual possessor. Among 
the A.nglo-Saxonst the Athelings included only the sons of 
a King, or in default of sons the relations next entitled to 
the succession. With them, as with our own nobility, the 
third generation ceased to show by any external signs its 
noble descent . 

• · * See Hallam, Middle Ages, ii. 343. 
t ~ee De Tocqueville, France bejo1·e the Revolution, 151. 
t Lappenberg, Anglo-Saxons, ii. 308. 



CHAPTER XVII . 

• 
POLITICAL OOPRESiENTATION. -§ 1. One of the principal difficulties in historical study 

i~the necessity of dealing with social and political questions 
that arise out of circumstances essentially different from 
those with which we are familiar. We have not o11ly the 
painful effort of endeavouring, often with very imperfect 
materials, to shadow to ourselves some form of the society 
whose history we are studying, but also the still more 
arduous task of guarding against the extension of our own 
modes of thought and our own associations to remote times 
and unlike institutions. Not the least important exampltp 
of this historical difficulty is found in the different objects 
to which in ancient and in modern times the sentiment of 
patriotism has been attached. We of the nineteenth century 
are familiar with large political aggregations, with extensive 
territories and millions of men forming an organized polity, 
with each distinct centre of population having its own life 
and yet contributing to compose the national life, and with 
numerous and efficient securities for good government and 
for the proper control within its due limits of the Executive. 
It requires therefore a strong mental effort both to free our­
selves from the misleading analogies of our own day, and to 
transport ourselves to a time when each borough or town­
ship was an independent sovereign state. Yet such was the 
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general habit and feeling of the ancient world. In every 
part of Southern Europe, in Italy in Sicily in Spain in Gaul 
and above all in Greece, the self-governing town was the 
true political unit. In" the writings.of all the great thinkers 
of antiquity, the idea of the autonomous city is accepted as 
the. indispensable basis of political speculation.* In their 
mind and in their language the 9ity and the State were one 
and. the same. The city must indeed be of a certain size. 
A mere village was unable to supply tho~e arrangements for 

• ·the proper conduct of public bwiness which the higher class 
of minds in those times regarded as' essential. No organiza­
tion iess than the city could satisfy the wants of an intEC::::: 
gent freeman. But no o~her organization could include tfle 
city. The city was itself a perfect and self-sufficing whole, 
and ditl not admit of incorporation into any higher political 
unit f. 

In those small States where the feelings for the cor­
poration and for the country were so st]:angely blended, the 
sentiment of loyalty or 'rather of devotion to the city was 
developed in a very high degree. The State was . not 
r.egarded as composed of the sum ,of its members and 
existing for them. • It was held to have a separate 
and a higher existence. Aristotle observest t~at the 

· city precedes tl1e individual as the whole precedes the 
part. All the rights that any Athenian ·or Roman enjoyed 
were hi~, not from any personal claim, but because he was a 
citizen of Athens or of Rome. It was therefore at once the 
highest pr!vilege and the most urgent duty of each citizen 
to serve the State in his own person whether at home or in 
the field. He was bound to accept any ·office that the State 
might place in his hands. He was bound to assist his 
fellow-citizens in enacting the laws by which the city 

* Uxote, Hist. of GT~ece, ii. 302; lb. 348. · t Politics, B. f. c. 2. 
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should be governed, and in selecting the officers by whom 
her peace should be preserved and her honour defended. 
Thus grew up the feeling that political rights must be 
exercised in person, and in the General Assembly of the 
Citizens. ~ o delegation was admissible ; and in no other 
place and under no other conditions than in the Ecclesia or 
the Comitia duly convened in the customary meeting-place 
of the city could these duties be performed. If a citizen 
left his native city, he ceased to retain his full civic rights . 

• The Hellenic emigrant lost all ~gal connection with the 
parent State ; . and became an additional unit in the Hellenic 
aggregate, connected only by a stronger moral tie 
Wli.t~ State than with other kindred cities. The 
Rom~Jlonist was sent forth on a special service, 
and so retained his old allegiance. But he too l~t the 
rights he could no longer exercise;* the new community was 
not part of Rome, because it was the son and subject of Rome. 
In certain circumstances the colonist was permitted to 
return, and then he resumed his former position. t So too 
if a Roman citizen were taken in ,war, his status was sus­
pended ; but if he escaped <;>r were released and returned, 
the suspension was removed, and he resumed, though not 
always as of course, his former rights.· 

Perhaps the most decisi 'Te proof that we possess of thi-3 
cardinal doctrine of antiquity, namely that a free Constitution 
is inseparable from the appearance of the sovereign people in 
person in their collective assemblies, is found in the relation of 
the Italian States with each other and with Rome. When in 
the course of the Social war the Italian States had resolved 
to destroy Rome or at all events to secede from it, and to 
found a new State, they could devise no other polity than 

• Arnold's Hist. of Rome, iii. 19. 

t See Smith's Dictionary of Antiquities, Title Postliminium. 
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that which 'bad been traditionary among them from time 
immemorial. When they might have established the Con­
stitution of a State, they merely founded the organization 
of a town. The U rbs Italia was. to supersede the U rbs 
Roma. "It is significant;" says Dr. Mommsen,* "that in 
this case when th!'l sudden amalgamation of a number of 
isolated cantons into a new political unity might have so 
naturally suggested the idea of a representative Constitution 
in its modern sense, no trace of any such idea occurs : in 
fact the very opposite co~rse "'as followed, and the com­
munal organization was simply reproduced i!J- a far more 

· absurd manner than before." t3ubsequently when Rome 
had triumphed, but had yielded after the wir all ~t~­
cal privileges t?at before the war she had refuse~own 
condition was such as both to suggest and urgently to 
require some form of representation for her mor~ remote · 
citizens. The burghers now no longer liYed in the city or 
in its immediate vicinity. The people of Quirin us, if it did 
not yet include all the inhabitants of the Peninsula, com­
prised all the dwellers between the Rubicon and the Sicilian 
Straits. It was absurd to suppose that this population could 
habitually meet for the transaction of business in the Roman 
Forum. Yet the votes of the Italian freeholders might on 
many an occasion have .counteracted the venal voices of the 
"Turba Remi." To none however of the statesmen of the 
day, neither to the philosophic Cicero nor to the great and 

)iberal Julius, nor to his nephew skilful .though he was in. 
public organization, did the simple expedient of representa­
tion present itself. Augustus alone seems to have made 
some partial attempt to establish local polling places, t where 
the votes might be taken and transmitted to Rome. Even 
this project seems to have been either unsuccessful, or to 

ll Hist of Row, iii. 239. t Merivale_, Hist. of the Romans, iii. 499. 
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have become as the Imperial Government grew stronger 
unnecessary. When the Empire was hastening to its fall, 
the Emperors attempted to check the speed of its dissolution 
by a sort of ConfederatJ.on of the Provinces. A rescript was 
i;;sued by Honorius and V alentinian, * establishing for the 
Gallic Provinces at Aries in the South of France a yearly 
meeting of public functionaries proprietors of domains and 
judges of provinces or their deputies. Even in this proceed­
ing we cannot, I think, trace any approach to representa­
tion. At most, some ki~ of ~dera~ion would have been 
formed of which •the Government would have consisted 
of the officials of each separate State. The project however 
~tirely failed. "The Roman world had returned to its first 
condition; towns had constituted it; it dissolved and towns 

. d"t remame . • 

§ 2. The idea of political representation is thus of com­
paratively recent date. It is in fact both much more recent 
and much less general than we might at first be inclined to 
suppose. In England, where its development has be~n 

most complete, it dates from about the middle of the thir­
teenth century. In Spain its date was about a century 

• earlier. In other parts of Europe it commenced at a some-
what later period. Nowhere however has it been carried 
out with such success as among the Anglican race. It is 
therefore a question of no common interest to inquire iJ?-tO 
the circumstances which led to the use of a political instru­
ment so powerful in its results, so obvious (as it now seems 
to u:>) in its application, and yet for so many centuries 
unknown to the ablest thinkers and the most skilful states­
men. For the discovery of any such political expedient 
two conditions at least are essential. The want which it 

- ---·--·------------------
"' Guizot, Civ. in Europe, i. 30. t lb. 33. 
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is designed to satisfy must be keenly felt. The existing 
state of political knowledge and sentiment must be such as 
to suggest, or at least must not be inconsistent with, the 
means for satisfYing this want. I~ England these condi-

. tions concurred. It was the ackno•wiedged right of the 
vassals of, the Crown to determine both the expedience and 
the amount of the extraordinary assistance which the Crown 
might require for the exigencies of the state. · It was their 
acknowledged duty to attend for the 'rende~ of suits and 

• services at the Royal Cou~t. Tlie inconvenience of assem-
bling in one spot at one time so large a br>dy as the whole of' 
the tenants in cap~te was obvious. Such attendance must 
have been burdensome to all; but to the smaller tenants i't 
must have been peculiarly oppressive. It was, especially 
while ifue Normans and the English were not yet amalga­
mated, dangerous to leave the country districts without their 
proper defenders. The privilege which these military tenants 
assumed of appearing under arms was n?t calculated to" 
render these assemblies more desirable. If the tenures were 
subdivided, and the numbers of those who ought to be 
summoned increased, these difficulties were proportionately 
augmented; and unless those who obeyed the Royal summons 

• 
could bind those who neglected to attend, the powers of the 
Assembly must have been very defective. But while the 
attendance of all the tenants of the Crown was thus incon­
venient, their absence was equally objectionable. Not 
m~rely was tneir consent in some form required, but the 
King, finding his greater barons difficult to manage,.seems 
to have contemplated* the erection of a counteracting force 
in his Coun?il. If· he had failed with his more po'Yerful 
tenants, he might perhaps . have better success with the 
Knights. Such seems to have been the policy of John,t and 

• Guizot, Repres. Gov. 354. 
I 

t 1 LoTds' Report, 61. 
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1mch was the course that throughout the whole of his long 
n•ign his sun unsuccessfully pursued. 

There are several circumstances which in the reign of 
Henry the Third at leaf4t tended to prepare the public mind 
for the principle· of political representation. At all times 
some kind of delegation had been customary. All those 
suitors who petitioned the King and his Great Council for 
the redress of their several grievances attended on the 
meeting of that body to make known their wants to the 

• Fountain of Justice. W~en c~unties cities and towns 
desired to make in•their corporate capacity any such appli-

1. cation, they must from the very nature of the case have sent 
rtelegates to present their petitions* or to prefer their com­
plaints. The system of Ecclesiastical Councils rested, as Mr. 
Hallam t o b,;erves, on a virtual or an express represerttation; 
and may have had some tendency to render the application of 
the principle of national assemblies more familiar. At dif­
ferent times too we read! of Knights being chosen, apparently 
as a sort of jurors, either to give information on certain 
local matters which the King desired to know or to assess 
subsidies. But whatever weight we may attach to these 
considerations as facilitating the introduction of representa­
tion, the immediate origin of that ;ystem seems to me to 
be due to a different cause. It commenced not as represen­
tation, but as agency. It related not to the exercise of 
political functions, but to the payment of private money. 
Attendance upon the King's Court was always bur­
densome. It was an obligation imposed upon the tenants of 
the Crown which they were required to fulfil, not as a 
privilege which they were eager to enjoy. Under the earlier 
.Plantagenet kings, as the render of suit and service became 
less important, the object of these assemblies was merely 

-----·------- -- ----·-·--·---··---

• 1 Spence, Eq. Jur. 266. + Middle Ages, iii. 11. . t Ib. 12. 
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fii1ancial. It was not as we have seen until a later period 
that these financial assemblies acquired .polit~cal functions. 
It was not therefore in the light of a delegation of strictly 
personal rights that. political repre~entation first presented 
itself to our forefathers. Whatever might have been the 
usage as to such affairs, there was no doubt that for money 
matters,'for the transaction of ordinary business, the appoint­
ment of an agent was both convenient and customary. If 
a military• tena.nt was unable to ~ppear when the Royal 
standard was unfurled, h~ might find if "he could a substi­
tute. Those ecclesiastics who held lay fiefs were from the 
nature of t~e case obliged habitually to render a substituted. 
serVIce. The Statute of Merton* expressly provides that 
every man who owes suit at the County Court or other local 
Court may freely make his attorney to do those suits for 
him. The personst who were summoned to attend 
at the meetings of the Great Council, and who could 
not personally be present, were usually allowed to appear 
JY their attorney, or proxies. In such circumstances the 
election of a few persons to act as proxies for all the military 
tenants of a district was inevitable. It resulted from that 
tendency in our nature by which we are led to reduce to 
the lowest possible quantity the effort that the attainment 
of our .object demands. Representation arose in the same 
manner. and for the same reason as the class of factors or 
of carriers is developed amongst ourselves. Between these 
two cases however ·there was a fundamental difference. 
While the varied occupations that are dpe to modern indus­
try grew and expanded without any material interference 
from the State, the agency of the Crown tenants was Roon 
regarded as a public duty. The K~ng was eager to receive 
persons fully authorized to grant him the money he required. 

* 20 H; 3. c. 10. t 1 Lords' Report, 127 
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The constituent bodies were glad to have their business 
transacted on moderate terms. It was therefore quickly 
e~tablished that a representative when once chosen was 
bound to serve. It wM not competent for him either to 
decline or to neglect the task. He was indeed entitled to a 
fixed compensation; but, subject to that compensation, a 
Knight could no more refuse to give his services to his 
country than his descendant can now refuse to give his land 

if it is required u~der a Railway Act. 
It was thus, I think: that •the representation of the 

counties and th;t of the inferior clergy _ commenced 
in England. The extension of the principle to the 
• towns was an easy matter. The tallages on towns were 
usually levied on them collectively and not upon 
the individual citizens. The tendency of early dmes to 
extend the principle of corporate bodies was strongly marked, 
and towns were always regarded as separate existences. It 
was also easier for the Royal officers to ~eal with the civic 
officials and leave them to reimburse themselves as best they 
might, than to collect a hated tax from a poor population." 
Thm; both from their own customs and from the convenience 
of the King each town was regarded as a corporate com­
munity. But there is no other way by which either in law 
or in fact a corporation can appear except by its attorney or 
agent. When therefore the communities of the shires were 
·required to appear by their authorized agents, the same rule 
was naturally extended, when their presence was required, 
to the communities of the towns. This view is consistent 
with the language of the early writs. In the writ of 1254 
the knights are to come "in the stead of each and all." In 
the great wrjt of 1295 and in the subsequent writs of the 
same reign the knights are to have "full and sufficient 
power for themselves and the community of the aforesaid 
county to do what shall then be ordained of common council 
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in the premises." The same direction is given in respect of 
the .citizens and burgesses. The same words are used in 
writs sent in the 30th Ed. I. ·.to the Cinque Ports and to 
Yarmouth. Between these places• various disputes had 
arisen; and both bodies were required to send three or four 
representatives to the Court of Parliament " to learn the 
King's pleasure in this matter and further to do and receive 
what of our council we have thought fit to ordain."* In this 
case the agency is clear: the purpose onlY. is different from 
the preceding case.' • • 

§ 3. No shock therefore was given to any received 
opinions or prejudices by the appearance of our earliest 
representatives. They were merely agents with general 
powers: but sent for a special purpose and, at least in the 
case of the military tenants and the parochial clergy, acting 
from motives of convenience each for a great number of 
principals. With this view the early history of our repre­
sentation entirely corresponds. The dream of Saxon 
Parliaments elect~d by universal sufii-age has long passed 
away. Neither Saxons nor Normans knew the name or the 
substance either of Patjiament or of the suffrage. , Even in 
the Great Charter itself there is no allusion to repreF>entation 

',in any form. On the contrary, that instrument provides for 
the personal attendance of all the inferior military tenants 
under the writ of summons to the sheriff. It has been• 
justly observed* that the abse'nce in such an instrument 9f 
any reference -to any representative body, whether for 
legislative purposes or for t;he granting of aids, is strong 
evidence against the existence of such a body at that time. 
It was not until forty years after the IhAeting at Runnymede 
that,t in a writ the form t· of which confirms ~he 

* 1 Lords Report, 469. t· Ib. 63. t Ib. 95. 
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supposition that J!O representative body had any previous 
6xistence, the first recorded instance of county representation 
is found. In the year 1254, Henry the Third, in contempla­
tion of a campaign in •GMcony and in addition to other 
preparations, commands each of the sheriffs to send to 
his Council two good and discreet Knights of his county 
whom the men of the county shall have chosen for this 

• purpose in the stead of all and each of them to consider 
along with the Kni~hts of other counties what ~id they will 
grant the King in such a11 eme:ugency. In the following 
year we meet with" the* first unequivocal instancet of the 
representation of the lower Clergy. The object in this case 
w~s the same as that which led to the representation of the 
Knights. The King required the money of the Cler~y, but 
dared not take it without their consent. 

Although the germ of representation is thus visible, 
its political uses were still undeveloped. The object 
of these meetings was purely financial ; and their finance 
was seigneurial not national. A Parliament in the modern 
sense of the term was as little known to Henry as to John. 
~ otwithstanding these precedents of representation, neither 
the King nor the discontented Baron.'! nor the loyal Barons 
seem to have thought of consulting these representative 
bodies in their subsequent disputes. Neither in the 
submission of the differences between the King and the 
Barons to the decision of the King of France in 1263, 
nor in the award t~.pon that submission, nor in , the 
subsequent negotiations before the contending parties 
appealed from that award to the final arbitrement of the 
sword, is there any mention of any general Legislative 
Assemuly or any suggestion as to the opinion of any such 
body upon the condition of the kingdom.* A free Parlia-

-------------------

* Hallam, Middle Ages, iii. 131. t 1 Lords' Report, 137. 
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ment as a means of remedying public grievances was an 
idea of much later date. 

~ 4. I have ·said that the Bishop@ and the mitred Abbots 
. h()ld their lands by the ordinary lay tenures. Such was not 

the case with the inferior Clergy and many religious houses. 
Even at the present day* the parochial Clergy and many 
religious and eleemosynary foundations hold their land in 
Frankalmoigne. That tenure was, as we have seen, not subject • 
to any pecuniary claim eit.her for commutation of service or 
for any aid. For the most part, althou~h not always, the 
~errors of sacrilege sufficiently protected the Clergy from 
Royal exactions. At length when Jerusalem had fall~n 
before the victorious arms of Saladin, and the loss of the 
Holy •Land was imminent, the Kings of France apd of 
England with the consent of their Great Councils of 
Prelates and Barons imposed upon all their clergy towards 
the expense of.a new Crusade a general tax of one-tenth of 
all their moveable property. This tribute t was the. 
foundation of all the taxes upon ecclesiastical benefices, 
whether for the benefit of the Crown or of the Holy See. 
During the reign of IJenry III., the Pope,! partly it would 
:;eem as head of the Church and partly as the acknowledged. 
Lord Paramount of England, both himself frequently aud 
heavily taxed the English Clergy and permitted the King 
to levy similar contributions. The King however was 
reluctant to enforce his claims against men who were pro­
tected both by the ordinary rights of freemen and by the 
sanctity of their order. An expedient therefore was devised 
for -obtaining their consent and for settling the amount of 
the gift. In the year after the first recorded instance of 

* 1 Steph. Com. ~13. t Gibbon, vii. 267 (Dr. Smith's edition). 

t Milman, Hist. of Lat. Gh1·is. iv. 96, 307 . 
..... -------._ . 
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County Representation we meet for the first time~ with the 
representation of the Clergy: In both cases the business 
was the same. That business was the grant of an aid to the 
King who was seriously" embarrassed by his acceptance from 
the Pope of the Sicilian Crown for his son Edmund and by 
his attempt to reduce this gift into possession. Various 
meetings of the Clergy are subsequently recorded. In the 
year 1282 the abbots, priors, and proctors of deans and 
chapters refuse an ~d because the Diocesan Clergy were no~ 
·'iUmmoned mor·e debito.t "In 1~4 the representatives of 
the Clergy were s~mmoned to meet the King at West­
minster. In the following year the "Premunientes" clause . . 

was inserted in the Parliamentary writs. This clause was not 
however uniformly inserted until the 28th Ed!far.d III. 
When the Clergy were not concerned in the subject matter of 
discussion, their presence seems not to have been required. 

I have already traced the political history of the Estate 
of the Clergy. I may however notice in this place two 
points in which the representation of this Estate illustrates 
the general theory of political representation. The first 
point is th3;t both in its structure and in its functions the 
Ecclesiastical Assembly was stricti~ analogous to Lay 
Assemblies. The representatives of the Clergy, like the repre­
sentatives of the Knights and the representatives ofthe towns, 
were summoned for the purpose of contribution. It was not 
until a subsequent period that they acquired the power of 
legislation in Ecclesiastical affairs. Hence as the House of 
Commons differs from the Assemblage of Estates in the 
continental kingdoms, so does the Convocation of the 
.English Provinces differ from the Ecclesiastical Councils in 
other Christian countries.t In those countries where legis-

* Hallam, Middle Ages, iii. 131. 
t 2 Steph. Com. 541. 

2 G 

t Parry, 51. 
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Iation was the primary object, these Councils were exclusively 
composed of Bishops and other d~gnitaries of the Church. 
In En:gland where the primary object was the taxation of 
the Ecclesiastical order, those perso:rts whose interests were 
affected as contributories tb the tax were required to attend 

. either personally or by their proctors. The second· ppint to 
which I referred is that the name proctor, by which the 
representatives of the Olergy are to this day designated, , 
sufficiently attests the opinio!f of con.temporaries as to 
the original character of • the <1ffice. These persons were 
merely 'the ·agents of their class, appointed to transac,t 
certain pecuniary business in which both they themselves 
and their principals were concerned. · The existence of tlfe 
agenc~ may have led to the growth of the political func­
tion ; but the political function did not lead to the use of 
the agency. , ·.rJ !i~ t,./ 1' ~-~ ( ;. 

~.!.; .!.l,.Q ~-::.l" \J-...·J 1.:. ~ 

§ 5. It is now settled* that the origin of the repre­
sentation of cities and boroughs does not ascend beyond the 
49th of Henry III. On the 12th December 1264, under the 
administration of Simon De Montfort Earl of Leicester, 
writs were issued, not. only to the Sheriffs, but ·also to the 
citizens of York and of Lincoln and the other boroughs of 
Eng]and, to send two of their more discreet and worthy 
citizens or burgesses, and to the Ba:rons and good men of tho· 
Cinque Ports to send four of' the more lawful and discreet 
men, "Nobiscum ctLm Prelatis et Magnatibus regni 
tractaturi et auxilium impensuri." These are those 
famous writs which have preserved the name of De 
Montfort long after his exploits his success and his fate have 
ceased to interest. But although it is certain 'that our 
representativ~ system wa.S not co~plete before. the year 

* Hallam, Middle Ages, iii. 27. 
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I 2G-t., it is by no means equally certain that its completion 
wasthenattained. ThisinnovationofDe Montfort hasreceived 
more attention :from modern inquirers than it deserved. It 
was not the actual comifteiicement of representation, for the 
representation both of the counties and of the Clergy 
preceded by several years that of the cities and boroughs. 
It did not solve the real difficulty in representation. Towns 
have necessarily more or less of a corporate character, and 
therefore must alw~ys have employed s'ome species of agency. 
When once an organ of expressiotl was founa for a multi­
tude of unincorpora:'ted and independent Knights, there was 
l~ttle merit in the extension of the principle to towns. Much 
less can the precedent of 1264 be regarded as the commence­
ment of what we now understand as the House of Com-

• 
mons. That event as we have seen belongs to a period at 
least one hundred years later than the Administration of 
De Montfort. Nor "did his contemporaries regard Leicester's 
writs as involving any serious political change or even as 
establishing any notable precedent. We know literally nothing 
of the Earl's policy or of its results. We cannot tell why he 
excluded London or why he included the Cinque Ports. 
But the succeeding Parliament disavQwed all his proceed­
ings. None of the contemporary writers, even of those 
most devoted to his cause, notice the peculiarity of his writs.* 
Few of them even mention the Parliament for which these 
writs were issued. Nor does the precedent appear to have 
been speedily or closely followed. Although there seem to 
have been assemblies during the intervening period, and 
although these were probably of a representative character, 
the next well marked instance of representations occurs 
eighteen years afterwards. The partial issue of writs was 
abandoned; and the writs were directed not to separate towns, 

• 1 Lord3' Report, 151. 
2 G 2 
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but on a fixed principle to each sheriff for every town within 
his bailiwick. 

It is however far more important oo ascertain the 
character in which the representatives of the cities and 
boroughs appeared and the purposes of their coming than 
to fix the exact time of their first election. I have already 
said that the citizens a1;1d burgesses represented tenants in 
ancient demesne; and that the object of their attendance wa::; 
partly to assess the rate of tallage which they were required 
to pay, and partly to gife to "the King and. his Council 
information and advice upon questions either affecting their 
interests or coming within the sphere of their occupatiun~ 
Many considerations support this view. Tenure is a ve1·a 
causa.. It was at that time in operation. It was sufficient, 
if it were applicable, to.have produced such an assembly as 
that of the citizens and burgesses : and it is not unreasonable 
to suppose that the success of the representative system in 
cases where the right to refuse contribution wa.s admitted 
might lead to its extension to those cases where not the 
duty to contribute but the amount of the contribution was 
in dispute. Apart however from any question of antecedent 
probability, there is positive evidenGe, of several kinds. In 
the reign of Edward I. the towns and ancient demesnes are 
taxed conjointly,, and their grants are separate from the 

, grants of the counties. The amounts granted by the towns 
and demesnes are always greater than those granted by the 
counties,acircumstance whichharmonizeswiththeknownfact 
that tallages or the compulsory payments by the demesne men 
were heavier than the aids or voluntary donations of the 
freeholders, but which it is otherwise difficult to explain: 
In the 11th year of Edward I. the City of Chester sent 
representatives. On no subsequent occasion was Chester 
summoned until by an .Act of Parliament in the reign of 
H_enry VIII. provision was made for the representation of 
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both the county and the city. But at that particular time 
the King had in his own hands the Earldom of Chester and 
Chester held of the Earl. * In the 26th year of the same 
reign, Northallerton returned members to Parliament. It 
belonged to the Bishop of Durham, but was then in the hands 
of the King who had seized the Bishop's temporalities 
in Y orkshire.t Subsequently when the Clergy of the 

• Province of York made their peace with the King, North­
allerton was restoroo to the Bishop; and never afterwards sent 
representatives, until in 1640 the House of Commons 
revived its right ~nd the rights of many other boroughs. 
{» the sister kingdom of Scotland none but Royal burghs, 
that is boroughs which held of the King, ever sent members 
to the Scottish Parliament. Finally Littleton* cQPnects 
the boroughs which send members to Parliament with 
ancient boroughs in which burgage tenure existed. So far 
as these boroughs held of the King they' were ancient 
demesne ; so far as they held of some other Lord, Little­
ton's words may mean a Royal borough granted to some 
other Lord, but still retaining as we have before seen 
it::> obligation in tallages to the Crown. 

Although the tenancy in ancient aemesne was thus the 

* 1 Lord.~' Report, 189. t lb. 381. 
t Sees. 162-4. "Tenure in burgage is where an ancient borough is of 

which the King is Lord; and they that have tenements within the borough 
hold of the King their tenements that every tenant for his tenement ought 
to pay to the King a certain rent by year, &c. And such tenure is but tenure 
in socage. And the same manner is where another Lord spiritual or temporal 
is Lord of such a borough, and the tenants of the tenements in such a 
borough hold of their Lord to pay each of them yearly an annual rent. 
. . . And it is to wit, that the ancient towns called boroughs be the most 
ancient towns that be within England : for the towns that now be cities or 
counties in old times were boroughs and called boroughs ; for of such old 

towns called boroughs come the burgesses of the Parliament to the Parlia­
ment, when the King hath summoned his Parliament." 
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origin of the representation of towns, that representation 
soon lost its original character.. The towns were soon 
regarded rather as the trading or mercantile interest than as 
a peculiar pai;t of the territorial inte~est. The first indication 
of this change appears in the separation of the other tenants 
in ancient demesne from the towns. In the 15th year of 
Edward II., the Prelates Earls Barons Knights and com­
munities of the counties granted to the King a tenth, and in • 
the ancient demesnes of the Crown a si~th. At the same 
time the citizens and burg~sses wanted a. sixth. Thus while 
the distinction as to the rate was observed, the grant of the 
country tenants in ancient demesne was no longer determine9. 
by those of the same tenure as themselves, but by the 
milita.y tenants of the Crown. For what reason this change 
was introduced or on what principle the military tenants 
assumed to tax those whom they did not represent, there 
are now no means of determining. Perhaps it may have 
been that the towns were then regarded a,s having an 
interest apart from that of mere temHe ; and that the old 
rule of tallage by the advice of the King's Council, as in the 
Parliament of Merton, was ·adopted in reference to those 
parts of the demesnes "Which were not represented. Such an 
arrangement may have been considered beneficial to the 
demesne men, because they had not the expense of sending 
representatives and were only charged, as before, at ~he same 
time and the same rate as the towns. A further reason may 
be that the Lords answered for their bondmen·or copy holders; 
and in their grants expressly included these persons. Copy­
h_olders therefore, prior to ] 832, never voted for Knights of 
the Shire or contributed towards. their expenses. It may 
therefore have been thought that no peculiar representation 
was needed for the corresponding class of Royal tenants : and 
the origin of the town representation may have been over­
looked m the admitted fact of its existence and of the 
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practical difference between the burghers and the other men 
of the demesnes. So far as i~> known of the returns to the 
writs of Henry III. and Edward I., all the towns summoned 
to Parliament were eiWer held of the King or were at the 
time in the King's hands/if The documents however are 
imperfect ; and this proof is therefore incomplete. All that 
we can say is that there are numerous examples of the 

, representation of towns held in capite, and, so far as we 
know, no example~£ any represented town under a different 
tenure. • • 

This theory, wh"ile it is consistent with such evidence as 
~he records afford, explains some questions which without its 
help cannot readily be answered. We can by its help 
understand why a mere general direction was given .to the 
sheriff to summon all cities and boroughs in his bailiwick. 
He was officially concerned in receiving the rent or other 
charges ofthese towns. He alone therefore could accurately 
know, and he was bound to know, what towns h.eld of the 
King or were at the date of the writ in the King's hands. From 
all such towns it was his duty to require representatives to 
be sent. No further direction was therefore needed, or 
would have been proper. We may Ums too explain much 
of the strange irregularity of representati~n in the reign of 
Edward I. Many places which even then were insignificant 
sent representatives to the Parliaments of that King.t On 
the other hand no mention is made of other places of con­
siderable magnitude. Nor were the same places always 
represented. Much blame has been attributed in this 
matter to the sheriffs ; and in later times, when a seat in 
Parliament was more eagerly desired than it was in the 
reign of Edward the First, such censure may not have been 
undeserved. But it is hard to t'ace any motive for such 

:• 1 Lords' RelJOtt, 378, 386. t lb. 375. 
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misconduct in t,he thirteenth century. A simpler explana­
tion is formed in, our ignorance of the facts of each case. The 
first class of anomalies may have arisen from the represented 
towns being Royal boroughs while the others were not. The 
inconsistency in th~ return may have been caused by the 
borough happening to be at one time in the hands of the 
King while at another time it was not. I have already 
mentioned examples in the cases of Chester and N-orthallerton, 
and it is probable that the well known CJlSes of St. Albans 
and of Barnstable should he explttined in a similar manner.* 
This connection of representation with tenure also explains 
the later rise of borough representation as compared witl~ 
that of the counties. On other principles· such a sequence 
would seem altogether improbable. To a town, especially an 
·incorp~rated town, some form' of representation is essential. 
Such an artificial person cannot appear otherwise than by 
deputy. · But the milit~ry tenants qf the Crown, whether 
small- or great, acted and were required to._ act each in his 
personal 'right. There would be no difficulty in understanding 
the extension to these separate freeholders of a system of 
agency which the practice of the towns would naturally 
suggest. But it is not easy to see why representation com­
menced in a class where there was no particularreasonto exp\'lct 
its presence, while it was yet absent in the class in which its 
existence would have been natural. In Castile the representa­
tives of towns appear nearly a century before their appearance 
in England. The necessity of establishing frontier posts 
against the constant hostilities of the Moors t induced the 
Spanish Kings to' encourage municipal institutions, to make 
to the towns large territorial 'grants on condition of military 
serYiCe, and to seek in COUncil their assistance and .advice . 

• 
* 1 Lords' Repm·t, 380, 386. 

t Bu.ckle, Hist. of Civil. ii. 135; Hallam, lf!iddle Ages, ii. 6, 19. 

• 
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Yet although the practice of representation thus existed, its 
principle was never applied to the other classes of the king­
dom.* Representation was a necessary incident to the 
presence of the towns, but it was not then regarded as a 
political contrivance. In England however there was nothing 
to require the Parliamentary attendance of the towns. Their 
aHsistance in legislation was not thought of. Their concur-

,. renee in taxation was not necessary. The King therefore 
had no motive to spmmon them to his Parliament. He could 
accomplish all that he desir~d witoout them; and they would 
have regarded the ·necessity of sending deputies as a gra­
tuitous and unreasonable burthen. It was not until the 
' King had discovered by experience the advantage of the 
representative Assembly of Knights, that a similar s.rstem 
was extende\l, both for purposes of advice and for the assess­
ment of contributions, to those tenants.of whom the citizens 
and burgesses were the most important. 

§ 6. There is nothing in the early history of Parliament 
more striking than the silence of all contemporary writers 
respecting the commencement of Representation. Of the 
nature of the change which wa_s thus.effected in the middle 
of the thirteenth century, of the ~ew political principle thus 
established and its momentous consequences, none of the 
men who witnessed it seem to have had any conception. 
Although since the time of Henry the Second every occur­
rence however trifling which affected the proprietary rights 
of the Crown has been recorded in the Exchequer Rolls, and 
although since the time of John every Chancery Record has 
been carefully enrolled, there is no trace of any original writ 
of summons to Parliament according to the provisions of 
1llagna Cha1'ia. Our knowledge of that Assembly in which 

• Middle Ages, ii. 24. 
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the representatives of the counties first appear rests merely 
on the writ. It did not attract the attention of a single 
chronicler. Our knowledge of the first representation of the 
Clergy is derived from a~ incidentA.l notice in the annals of 
Burton alone. Even the famous writ of De Montfort is left 
to tell its own tale.* Some of the annalists, although they 
are minute in their description of both the preceding and 
the subsequent events and are favourable to the Earl of 
Leicester, make no mention whatever ~ this Parliament. 
Others nierely notice the•fact lhat such an Assembly was 
held, and do not betray the slightest sign of consciousness 
that it was in any way remarkable. The great Reforms oj 
Edward the First derive no light from the comments or the 
explau.atidns of contemporaries.t It was with this, as it has 
been with almost every other great improvement in hum3;ll 
affairs. The time eX the fusion of the Saxons and the 
Normans is uncertain. No historians have troubled them­
selves to reco~d the gradual d~cay of villenage. We have 
already seen with how little of outward show our Ministerial 
system came into existence. Contemporary observers were 
not concerned to noticet the abolition of the censorship Qf 
the Press, or the c~mmencement of modern journalism. 
Horace Walpole, though a professed man of letters, doe~ not 
even mention§ the establishment of the British Museum. 
"They show," o~serves Sir Walter Scott,ll writing of Lord 
Orford's History of his.own Times and Sir George Mackenzie'~ 
Memoirs, "how little those who live in public business and of 
course in constant agitation a.nd intrigue knew about the real 
and· deep progress of opinions and events. They· put .nie 

• Parry, 45. t See 1 Lords' Report, 205. 
J Macaulay, Hist. of Eng. iv. 542, 601. 
§ Lord Mahon, Hist. of li:ng. ii. 29. 
II Lockhart, Life of Scott, vii. 12. 



POLITICAL REPRESENTATION. 459 

-;omcwhat in mind .of a miller, who is so busy with the 
clatter of his own wheels grindstones and machinery, and 
so much employed in regulating his own artificial milldam, 
that he is incapable of•noticing the gradual course of the 
river from which he derives his little stream, until it comes 
down in such force as to carry his whole manufactory away 
Lefore it." 

§ 7. Whateve" may have been its early history, there is 
no room for doubt as to the pre~nt function of the repre­
Rentative body. Tl;at body is the legal organ for the expres­
~ion of the popular will. As the Royal will is intimated 
through the various channels and in the various modes pre­
scribed by law, so a specific method is provided for ~aking 
known to the King in a distinct and authentic form the 
opinions and the wishes of his manifold subjects. " The 
virtue spirit and essence of a House of Commons consists in 
its being the express image of the feelings of the nation."* 
It is in this sense, as the same great authority observes, in 
its quick and unfailing sympathy with the national senti­
ment, and not from its popular origin, that that House is truly 
representative. Whether the prevai4.ing sentiments of the 
people be right or wrong, they ought to be made known to 
the Crown ; and the utterance of the House of Commons is 
that expression of popular feeling which and which only the 
Crown is ·bound to receive. "His :M:ajesty," says Burke,t 
"may receive the opinions and wishes of individuals under 
their signatures and of bodies corporate under seals as 
expressing their own particular sense, and he may grant 
such redress as the legal powers of the Crown enable the 
Crown to afford. This and the other House of Parliament 
may also ·receive the wishes of such corporations and indivi-

• Burke's TT'oTks, iii. 146. t Worlcs, iii. 520. 
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duals by petition, The collective senst;l of his: people His 
Majesty is to receive .from his Commons in Parliament 
assembled." 

This view is supported by the lahguage of the old writs. 
The House of Commons is not a voluntary assembly of 
persons desirous to express their opinions on public affairs; 
but is summoned by the Royal writ to assist with its advice 
and support the Crown in the high concerns of the realm. 
The writs of summons expressly require t~at the representa~ 
tives ofeach constit~ency ~hould• have full power for them­
selves and . their constituents to do and consent to what 
shall have been ordained as the result of their conimoJ:\, 
deliberation. The powers of a body so summoned and so 
authorized must from the very nature of. the case be exclu-

• 
sive. The King might or might not accept the advice for 
which he had thus asked, or might have recourse to other 
advisers : but if he wished to have the public,opinion of his 
realm, there was but one source from which that aggregate 
opinion could lawfully be collected. The sanie cons~quenee. 
follows from the very style and character of the Lower 
House. That body is Iiot the House of Representatives, 
but the House of Commons. The Commons of England are 
themselves in contemplation of law present in Parliament 
by their duly appointed agents. It is the Commons of 
England that grant to their King the needful supplies. It 
is the Commons of England that form one Estate of the 
Realm.* It is the Commons of England that advise and 
consent to the enactment of laws, and that are entitled to 
present themselves before Her Majesty and to address 
her upon every fmbject of public interest. The indivi­
dual members of the House of ·Commons h~ve no such 
powers. They are not an Estate of the Realm ; but, in the 

;; See Hallam, ltiUzq_le .Ages, iii. 104. 
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1guage of the old Statutes, are come for such an estate. 
tey are avowedly agents, and act only in their prin­

( 1al's name. But they are agents with full powers. 
' te sentiments theref<tre which they express are the 
~ ntimcnts of their principals ; and it is not competent 

· those principals, while the relation continues, either 
disavow those sentiments or to seek other organs of 

( pression. 
It is indeed sollletimes found that an existing House of 

1mmons does not adequa~ly ext-Jress the views of its con­
tuents. It has also happened that the constituent bodies 
· not adequately express the feelings of the nation. The 
·mer case is a mere temporary inconvenience arising from 
personal unfitness ; and a prompt and sure remed.r can 

easily be applied. The other case, although a much more 
serious functional derangement, can also when it unfortu­
nately occurs be successfully treated. ·But the proposition 
that the sense of the nation must be sought in the House of 
Commons seems never to have been formally denied. Our 
history therefore in assuming this doctrine affords little 
means for its illustration. Some occasional indications how­
ever may be noted of a desire on the part of the Crown to 
escape from the necessity of recognising the utterances of 
the House of Commons as conclusive evidence of the national 
vmce. Charles the First sought to find a substitute for Par­
liament when he revived at York in 1640 the long disused 
Great Council·of Barons, but his attempt only served more 
conclusively to establish the rule. In the following year 
the same unhappy King seems to have formed an analogous 
design. He denied not so much that the voice of the 
House of Commons was the voice of the nation, as 
that the voice of the majority was t~e voice of the 
House. He hoped by the aid of the Lords and of a 
minority of the Commons to reverse the legislation of the 
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preceding year.* It was their knowledge of this project 
that exasperated the leaders of the Opposition, and that gave 

. its fiercenesR to that famouR dispute as to the· right of 
members of the Hom;e of Common~ to protest, of which an 
eye-witness has left so vivid a description.t As the result 
of that dispute, it was then settledt that no such right exists. 
The voice of the people .of England is but one voice ; and 
when it is uttered it must give forth no uncertain sound. In the , 
following reign when the House of Com~onsand the Crown 
were at variance on the subject M the Exclusion Bill, the ut­
most efforts were made to procure loy~l adaresses. The country 
was canvassed in every direction to obta~n petitions hostil~ 
to the House of Commons; and the Judges of Assize§ were 
dilige.ntly employed in lecturing the Grand Juries on the 
principles of Toryism. Again in 1'7-84, when many addresses 
had been presented to the King sympathizing with him in 
his struggle with the House of Commons and his dismissed 
ministers, George the Third assigned as a. reason for refusing 
to comply with the desire of that House that he should 
displace Mr. Pitt "that numbers of his subjects had expressed 

· their satisfaction at the change he had made in his councils." 
This prefer~nce of ex {Jarte addresses to the legitimate ~rgan 
of public opinion ~as' at the time severely criticized; and it 
is to it that reference is made in the passage which I have 
before cited from Mr. Burke's fam~u~ Representation, ~oved 
as an amendment to ·the Add;ess on the opening Qf the new 
Parliament. 

Although· English precedents on this subject are scarce, 
there are some American decisions in which the principle 
we are considering is prominent. In several States · of 
the Union attempts have .from time to time been made 

* Forster, Hist. Essaya, i. 110. t Ib. 112. 
t Ib. 170. § Hallam, Const. Hist. ii. 439. 
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by the Legislature to transfer the burthen of deciding some 
particular question to the whole ~ale population. But the 
Courts have always held that such proceedings are invalid. 
rnder the constitution voth of the United States and of 
each separate State, the majority indeed governs, but only 
in the prescribed form. Accordingly wh~n such Acts are 
brought before the Courts whose duty it is to administer 
not only them but th~ written Constitution to which they 
ought to conform, the Courts have invariably decided that 

• these Acts are, either wholly or Cirtainly to the extent in 
whieh they direct dn erroneous performance of legislative 
duties, void. Thus in Pennsylvania* the Court held that a 
• statute authorizing the citizens of certain counties to decide 

by ballot whether the sale of spirituous liquors should be 
continued in these counties was unconstitutional, as being 
a delegation of legislative power not permitted by the Con­
stitution and contrary to the theory of the Government. So 
too when in the state of New Yorkt an Act to establish 
fi·ee schools was by its terms directed to be submitted to 
the electors of the State, to become law only in case of a 
majority of votes being given in its favour, it was held that 
the whole proceeding was entirely voi<t. "The Legislature," 
said the Court of Appeals, "had no power to make such 
submission, nor had the people the power to bind each other 
by acting upon it. They voluntarily surrendered that 
power when they adopted the Constitution. The Govern­
ment of this State is democratic, but it is a representative 
democracy ; and in passing general laws, the people act 
only through their representatives in the legislature." These 
cases therefore show that, even in a country in which popular 
rights are not viewed with disfavour, the only voice of the 

• 1 Kent's Commentaries, 501, note. 

t Sedgwick, Stat. and Oomt. Law, 165. 
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people to which the law .will listen 'is that voice which is 
uttered in accordance with law ; and that although th_e laws 
are the people's laws, the people must obey them while they 
continue, and cannot change then! except in the manner 
in which these laws provide. 

§ 8. It has been sbmetimes supposed that Representation 
is due to the physical impossibility of collecting at the same • 
time and in the same place all the inhllbitants of a great 
country. It is assumed. that 1f it were possible for the 
people to act in their primary capacity, they both would so 
act, and ought to do so. , Since however the requisite condl-· 
tion:; of such action cannot be obtained, the next best ~ourse 
is Renresentation. _Thus the City Go~ernments of antiquity 
would at least in this respect be the type of political perfec­
tion. In comparison· with them our modern system would 
on these principles be merely a substitute, although a good 
and useful substitute, for the natural and complete expression 
of the popular will. But there is a radical difference between 
the old market ~emocracy and ·~he representative democracy 
of ~he present day. Repre:;;entation is not a make-shift : l.t iB 
a substantive instituti~n.* It is essentially distinct from the 
Government of the Agora or the Forum;· and as a politicaf 
instrument is far superior to that polity. If indeed the 
primary action of the people were desired, that action could, 
as the ac~ual practice of both France and America shows, be 
easily obtained. Nothing more recondite is wanted than 
some proper arrangements for polling. Our law however, as 
I have attempted to prove, distinctly recognizes the ~1:iginal 
and independent character of representation. The general 
conviction too of its practical ,superiority ·is shown by the 
deliberate adoption of representation in those cases in which, 

* See Lieber, On Civil Libe1·ty, 134. Mounnsen, Hist. of Rome, iii. 98. 
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such as our municipal organization and our great commercial 
companies, the system of th~ Market Government might 
easily be obtained. 

There are in the representative system many incidental 
advantages to which this preference of it is in some degree 
due. But the primary principle on which its value rests is 
the same principle which regulates the exercise of the Royal 
will. The people require checks and limitations and 

• enlightenment no less than the King. An aggregate 
assemblage 'of individuals must bj restrained and informed 
no less than each •individual unit of that aggregate. If 
a monarchic absolutism be li&.ble to infirmities, demo­
c'i--.:ttic absolutism is liable to other and not less dangerous 
infirmities. For the Sovereign Many therefore, as well 

• as for the Sovereign One, the law assigns a specific and 
exclusive power of expression. The object of this form 
is the same in both cases. It is designed to secure the well 
weighed and deliberate opinion of the utte:er. We have 
already seen the various methods by which the will of 
Royalty is communicated. For popular utterances a suit­
able organ is found by the aid of the principle of Trusteeship. 
The application of this principle prod_uces several important 
results. By its means the size of the deliberative body iR 
reduced to reasonable limits. An orderly and comparatively 
unexcited assembly is substituted for the tumultous crowds 
of the market. The selection too of a few persons to act 
upon behalf of many others never fails, even in circumstances 
of great excitement, to produce a sobering effect. The 
responsibility is in such circumstances less divided, a!ld is 
consequently more acutely felt. The Representative feels too 
that a reason will be required for whatever course he adopts. 
anrl that he must give his reason subject to criticism. Both 
in their acts and in their forbearances therefore a representa­
tive assembly is more careful than a larger 11nd less 

2 H 
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responsible body would_ be. Nor is it the least merit of 
representation that the Representative is generally above the 
average- of his constituents. From the very Iiature of the 
case he is selected on accomit of some superior 'aptitude real 
or supposed. Thus although the Representative reflects and 
ought to reflect the character of the electors, he reflects that 
character in it& more favourable and not • in its less favour­
able aspects. 

• • • 

• 

• 

• 

;-



CHAPTER XVIII. 

• 
THE HOU~E OF • COMMONS. 

§ 1. A political writer of the time of Henry VIII. 
• records his opinion that "Plebs in Latin is in English com­

monalty and that Plebeii be commoners."* This opinion 
has still many adherents. The marked distinction that has 
always been maintained between our two legislative cham­
bers, the aristocratic characte~ of the one and the popular 
origin of the other, and perhaps too the proud humility of 
conscious power in the lower House, Have attached to the 
term Com.mons in political language its secondary to the 
exclusion of its primary meaning. The -House of Commons 
means to most minds the House of ~he Common people. It 
contains, as they think, the representatives of "those 
English churls "t whom they proudly contrast with their 
Norman lords. Yet this was cer£ainly not the original 
meaning of that honoured name. Whatever might have 
been the case in the time of the Tudors, the Commoners of 
the earlier Plantagenets were not and were not supposed to 
be Plebeians. There was a fundamental difference between 
the Plebeian of early Rome, an alien in his native town, and 
the lawful and discreet men, that attended the Councils of 

• Sir T. Elyot, On Government, B. i. c. 1. 
t Mr. Maurice, The W01·kman and the Franchise, 44. 

2 H 2 
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the first Edward. Still less resemblance exists between the 
degenerate rabble that disgraced the later Commonwealth 
and the belted Knights and prosperous burgesses that were 

, included in the Commons of England~ In the earlier period 
of our history the "fol~" or people, taken collectively 
and not with reference to the class to which they respec­
tively belonged, never seem to have been called "common" 
in any invi(iious sense. The term Commons meant all 
those who enjoyed common rights. and. were subject to 
common duties. Thus the.Com~ons' House of Parliament 
means the House not of the Common 'People but of the 
Communities. 

I • 

On this point the language of the old records is 
distinclt In these venerable documents the word " com­
munitas " is . of constant occurrence, and relates to a 
great variety of subjects. The " Modus tenendi 
Pa1'liamentum" speaks of the " Communitas Par­
liamenti" in the sense of all the Estates of the realm or the 
collective legislature.· In the same work the "Oommunitas 
?'egni" means the nation generally. In the writs and other 
documents of Henry III. and of Edward I.,* "Communitas 
regni " and " ComrnunitM te?'?'ce " mean the military 
tenants of the Crown. The same expressions are also used 
with the same meaning in the public documents of Scotland.t 
So too we find an address to Edward It during his father's 
life-time from the " Communitas Bachela1'ice A nglice," that 
is apparently from. the Knights or Ba~ones 11tlinores. We 
1:ead too of the community of the Prelates and Barons, so 
that the Lords were i~ one sense described as Commoners, 
just as the Commoners are styled in the Modus tenendi Peers 
of Parliament.§ Thus the word Communitas implies an 

* 1 Lords' Report, 135, 171, 277. 

t 1 Lords' Repm·t, 171, 247 .. 

t Brady, Glmsary, 98. 

§ Parry, 43, note. 
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assemblage of Peers or persons of the same tenure and having 
consequently common rights and duties ; and the generality 
of the expression must be qualified accordin~ r by reference 
to the subject matter. • A curious illustratio of this view 
occurs in the translation of the writs summomng the Parlia­
ment at Oxford in the 42nd year of Henry III.* In these 
writs, which were issued both in the French and the English 

• language, the words "le Commun de nostn Reaume" in the 
one are rendered. in the other by " the Landsfolk of our 

• 
kingdom.'' The .summons thehfore did not apply to 
all the people or the humbler class of people, but 

eto those who were directly connected with the land. 
Again each county is described as a community, and 
frequent reference is made to the community of the oounties 
collectively. Each city and each borough was in like manner 
a community; and when they are represented in Parliament, 
the collective assemblage is described as "the communities 
of the cities and towns." When therefore the communities 
of the counties coalesced with the communities of the cities 
and of the boroughs, the assembly thus formed contained 
all the communities and none but the communities of 
England. Accordingly the Knights"citizens and burgesses, 
each class representing a separate class of communities, are 
described t collectively as having come for the whole com­
munity of the r-ealm. As distinguished from the Assembly 
of Lords summoned separately each in his own right, the 
Representative body was strictly the House of the Com­
munes or the Commons' House of Parliament. 

§ 2. This subject does not concern the etymologist only, 
or the antiquarian. It involves matters of grave political 
interest. The name the Commons' House or the House of 

----·-·------ -·-

• 1 Lord$" Rtport, 110, 127. t 50 Ed. III. 
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the Communes indicates the fundamental prin~iple of our 
representative system. It points to the Commune, to the 
political body ~nd not to the individuals of whom that· body 
is composed,' as the object of repres;ntation. The basis of 
English representation has never been personal, but always 
organic. The electoral franchise has never been in England ' 
regaded as a purely personal right, and has never been ex­
ercised upon exclusively personal qualifications. Our electors o 

have always voted, not because they were men or even because 
they were Englishmen ; hdt because the,r were freeholders 
of a particular county, or because they were citizens or bu~­
gesses of a particular city or town. Their right is 'circum-• 
scribed by locality. We do not elect our representatives as 
the At~enians 'elected their Archons, as the French elected 
their Emperor, and as the Americans elect their President. 
We do not take the vote of every elector, irrespective of all 
other electors, for all the members of the House of Uommons. 
According_ to the method which has·at all times been in use 
with us, each locality undertakes the duty of furnishing to 
the representative branch of the Legislature a specified 
number of members. Thus our system of representation is 
the representation not of interests or of opinions or of 
population, but of population organized. Hitherto _that 
organization_ has had chiefly, · although not exclusive~y; a 
territorial form. _ In other words our representative system 
has been mainly the representation of districts. It regards 
men not merely a.s men but as neigh?ours. In one sense it 
is obviously true that a district cannot have other rights 
than those of the people who inhabit it. But the rights of 
a disttict are those of its organized population. Its inhabi­
tants by virtue of their residence have, as compared with 
the inhabitants of other places, separate habits and interests 
and asl:lociations, peculiar views on public affairs and peculiar 
sympathies and modes of tho~ght .. ·These disti~ctive habits 
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and feelings produce a distinctive character. The individu­
ality, the independent life, of each political body, is estab­
lished; and it acquires and desires to express its special 
shade of feeling and of"thought. 

A district then is something different from a mere polling 
division. Its electoral uses are the consequences not the 
cause of its existence. It is not like a polling place formed 

• to be a part of the machinery of election ; but it is fitted to 
perform electoral \unctions by reason of its previous organi­
zation. An electoral.divis!on on•the contrary, such as most 
reformers contemplate, has a purely artificial character. It 

.does not contemplate any other use than those for which it 
has been specially established. It has no existence prior to 
those uses or apart from them. In determining therefore the 
area of an electoral district, it does not fully satisfy the 
principles of our Constitution to collect [together from any 
quarter the required amount of electors. Such a course 
recognizes one element only of a district,· and excludes a 
second and not less important element. It takes into account 
population but not neighbourhood. If a town be too small 
to have a political individuality, if it be not a wo)us but only 
a KWft"'• it ought not to have any sp(9Cial representation, and 
should merge into the surrounding county. If its size be 
sufficient to admit of representation, it ought to have its own 
peculiar political organ, and its individuality should not be 
lost by an intermixture with other distinct bodies. Dis­
tricts, since they are determined by a natural and not by an 
arbitrary division, will, like all other natural objects, vary, 
although within certain limits, in size. This natural inequa­
lity cannot be remedied either by the arbitrary subdivision 
of a populous district or by the consolidation of several 
districts in which the population is small. Such divisions or 
amalgamations may sometimes be convenient for polling 
purposes, but they do not affect the community of feeling 
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and of interest which our ancestors required as characteristic 
of a district. 

§ 8. Another principle hardly, mferior in importance to 
that of the representation of localities may also be traced to 
the very origin of our Parliamentary history. The writs 
have always required the election of Knights for each specific 
county, and of citizens and burgesses for each specific 0 

city or town. But in addition to this r~quirement all the 
electoral districts were o:triginal!y regarded as equal. The 
total number of members indeed frequently varied. The 
earlier Plantagenets exercised a large and absolute power. 
not only over the towns entitled to represe-htation, but over 

, tbe nu.mber and the qualifications of the representatives.* 
They sometimes commanded the presence of four but gene­
rally of two Knights. Sometimes the writs directed that 
the same Knights citizens and burgesses should be a second 
time returned ; and that .new elections should be ·held in 
those cases only where members had died or become i~capa­
citated. At other times a moiety of the old memb-ers we:r:e 
summoned to correct the imperfections of the work done by 
the whole body. In tae 26th of Edward III. t one Knight 
only from each county and one citizen and burgess from 
each city and town were required to attend for that turn, 

· " that we may withdraw as few men a.s possible from their 
autumnal occupation." London and the Cinque Ports sent . ' 

two citizens and Barons, which appears to have been half 
their usual number. Sometimes the city of London and the 
Cinque Ports were commanded to return two citizens ; 
sometimes the number was increased to four. Sometimes 
two Barons were held to be sufficient for all the ports. 
Sometimes , two citizens and burgesses and sometimes one 

• 
• Parry, :~:xi. t lb. 123. 
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only were ordered to attend for each city or town. Again 
an option* is given of sending sometimes two or three mem­
bers and sometimes three or four. But in all this diversity 
the relative equality of"the several constituencies was main­
tained. The number of members which each constituency 
returned might vary in separate Parliaments ; but in the 
same Parliament all were treated alike. No one district 

• tmjoyed a greater privilege or bore a heavier burthen than 
the rest. • 

There is little room •for d!)ubt aR to the cause of 
these differences. "The presence of a greater or less number 

.of members cannot have been of any practical importance. 
At the time at which votes were separately counted, the 
usage as to numbers was complete. But in earlie:r; times 
it seems to have been long unsettled whether votes 
should be taken peP capita or per stirpes, whether each 
representative was entitled to give his separate voice, or 
whether the several representatives of a constituency were 
required to concur in a single expression of opinion. So 
late as the time of Henry IV. the King granted t special 
leave of absence to Admiral Clyderowe one of the members 
for Kent; and the other member R0fJert Clifford was at the 
same time authorized to act as if both were present. If this 
usage prevailed, it would of course still more strongly illus­
trate the principle of equality. It would also explain the 
apparent anomalies in the representation of the Cinque Ports 
and of London, an anomaly which in t!:le latter case has con­
tinued to the present day. It would eX1'lain too the origin 
of that principle of inequality which we l'leet at the end of 
the first Edward's reign. In a writ of the last year of that 
King the sheriffs are commanded in the usual way to send 
two Knights two citizens and two burgesses or only one as 

' Parry, 54. t 3 Roll~ of Parl. 572 a. 
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the borough may b~ larger or smaller.* This deviation from 
equality was probably due to considerations of economy. 
The object was to reduce the burthen upon the smaller towns, 
not to give to the larger any exclusive privilege. • Thus to 
the Parliament of 1403 Norwich was required to send four 
burgesses. This enlargement of their franchise seemed to 
the burgesses so alarming t that they paid £3 to John de 
Alderford to get the matter altered. Similar considerations e 
of expense sometimes led to the total ex~nction of political 
rights. The borough of €hard •for example sent .burgesses 
to Parliament for the first thirty .years of"tpe fourteenth cen­
tury, and then finaJJy ceased to exercise tJ1e right on the. 
avowed plea ~f inability to meet th~ expenses. The dis­
~inctiOll thus established became permanent. Until the pre­
sent century, although many new constituencies were added 
in England and the .unions with Scotland and Ireland had 
been accompliBhed, the proportion , between the various 
electoral bodies rem(l,ined as it had been settled in the 36th 
of Edw. I. Each county until the increase in the repre­
sentation of Yorkshire on the disfranchisement of Gram­
pound, and except London each city sent respectively their 
two members. Of th~ boroughs some sent two members, 
others only one. No unreformed constituency except the 
two already mentioned had more than two repreBentatives, 
none could have less than one. 

§ 4. I have already observed that the Anglican polity 
is representative, and not, in the classical senBe of the t~rm, 
democratic. But this d_istinction does not express the. full 
force of national representation. That system . is distin­
guished not only from the democracy of the market place, 
but from delegation. In almost all the medireval kingdoms 

* Parry, 67. t Roberts' Southern Counties, 469. 
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of Northern origin the Government by assembled estates 
prevailed : but the members of these estates, when they did 
not appear in their own right, were deputies or attorneys 
sent with specific powers to remedy specific grievances.~ 
In England alone the Knights and townsmen, who came 

·from their respective counties and towns, were not delegates, 
but were true representatives. They were general agents, 

a and were not limited by any specific instructions. They 
were not mere m~ssengers to present the petitions of their 
constituents ; but their presence -.vas required both to aid in 
forming a nation~l policy, and to assent to it when it was 

•farmed. The office therefore of a member of the House of 
Commons implies something more than even a general 
agency for a P.articular district. Such a member is 
empowered indeed to speak and to act for himself and for 
his constituents. But his powers do not stop there. He is 
a member of the Supreme Council of the Crown. He is 
bound to give the King true and faithful advice to the best 
of his judgment not upon the matters which-effect his own 
constituents merely, but on all questions which concern the 
King his Estate and the defence of the Realm and the 
Chvrch of England. Thus although •he has been selected by 
the electors or a portion of the electors of a particular dis­
trict, he represents not merely those who vottld for him or 
even the inhabitants of his district, but the whole kingdom.t 
Each constituency in effect undertakes the care of providing 
a specified number of persons for the Royal Council and of 
superintending the course of their public conduct.! Thus 
an aggregate body of efficient statesmen is obtained, a salutary 
control is exerci::;ed over their proceedings, and a convenient 
means is secured of bringing before the Legislature as 

# Lieber, Civil Libe1·ty, 133. t 4 Inst. 14. 
t See Rationale of Political Rcp1·escntation, 138. 
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occasion may arise the wishes and the wrongs of the several 
districts. " Parliament," said Mr. Burke to his constituents, . 
"is not a Congress of Ambassadors from different and hostile 
i_nterests, which interests each must maintain as an agent 
and advocate against other agents and advocates: but Par-· 
liament is a deliberative assembly of our nation with one 
interest, that o~ .the whole, where not local purposes not 
local prejudices ought to guide but the general good result- . t 

ing from the general reason of the whQJ.e. You choose a 
member indeed; but whelf you have chosen him, he is not 
a member of Bristol but he is a member ;f Parliament." 

These views of the great political philosopher are fullye 
supported by the language of our ancient writs and by our 
early ~onstitutional usage. The early writs require the 
election of the more discreet or more worthy or more ahle 
persons ; or by some similar expression they indicate that 
the person sent will be required to exercise his discretion. 
They expressly enjoin that the persons sent shall have full 
power both for themselves and for their community to treat 
with the King and the Magnates, or to do and to consent to 
what· shall then and there be ordained of Common Council. 
In those early politieal assemblies which · preceded -the 
formation of the House of Commons, the vote of each 
Assembly or of the majority of it was binding upon the 
entire class to which it belonged. The Charter of John 
expressly provides that the' business of assessing aido; and 

· scutages is to proceed, although . all those who have been 
summoned may not be present. The grants, whether of 
Lords or of Knight<~ or of Clergy or of citizens and burgesses 
or of the Barons of the Cinque Ports, except when the city 
of London is treated as a separate power in the State, were 
alw_ays made not for a particular person or diocese or county 
or town, but for the whole community of .the particular 
class. When therefore the various lay communities coalesced, 
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the united body acquired the aggregate powers of its com­
ponent parts ; and as each member was not o?ly entitled 
but required to vote upon each question, so the decision of 
the United Assembly was binding upon. each and all the 
communes of the kingdom. They came, as they !:laid to 
Edward the Third, for the whole community of t4e Realm. 
Accordingly we find in a petition of the Commons on the 
subject of Wages of Members in the 3rd year of Henry V . 
a distinct assertion that the Knights were elected by and 
represented as we1l those • with ill the franchises as those 
within the rest o~ the several counties, and that when so 
elected they came to the Parliament for the whole of the 
• counties.* 

This principle is the source of seyeral rules of Parlia­
mentary law. One of these rules is that the electors ~annot 
either before or after his election bind their representative 
by any instructions. It has never been doubted that all 
proceedings of the House of Commons would be valid, not­
withstanding the unanimous ~nd avowed disapproval of 
every elector in the kingdom. It has even been expressly 
denied that any subject may petition Parliament, although 
he may petition the King ; and the~e is no doubt that the 
modern system of political petitioning was altogether 
unknown in our earlier Constitutional practice.t Nor has 
a constituency any remedy during the continuance of 
Parliament against any proceedings of its representative, 
however deeply it may be aggrieved by them, and however 
publicly and strongly it may express its disapprovaL A 
member is under no legal obligation to consult with his 
constituents, or to inform them of his opinions or his inten­
tions, or to pay any attention to any expression of their 
wishes. They have chosen him as their representative and 

# 1 Lot·ds' Report, 366. t Hallam, Const. Hist. iii. 269. 
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plenipotentiary during that Parliament ; and while that 
Parliament lasts, they can neither revoke their appointment 
nor restrict by any directions the powers that they have 
conferred. In the discharge of their duty they have cast 
upon the person whom they elected as their representative 
the duty of advising the King to the best of his judgment. 
That responsibility the law will not allow him to evade by 
rendering himself the mere mouthpiece of the sentiments of 
oth.ers. 

Again the ~arne pers~n cannot represent at the same 
time two places. If the House of Co~mons wer!3 merely 
a Congress of Deputies, there could be no reason why one 

• person should not appear for any number of clients or hold 
any number of proxies. But such is ~ot the Constitution . ' 

of Parliament. It is a National Council for which from 
motives of convenience local machinery of elections is used. 
Th~ representatives of the various parts of the country do 
~ndeed assemble ; . but it is as a portion of the Council of the 
Crown that they meet. Each representative is, as I have . ' 
already said, the contribution of his constituents to that 
Council. If then the same person were to act as the repre­
sentative for two places simultaneously, the aggregate 
amount of such contributions would be by so much 
diminished. 

This principle also assists us m determining the 
question whether pledges as to their votes upon specific 
political questions should be required from candidates. The 
practice of exacting such pledges appears to have heel! con­
nected with the great political movement which began to 
manifest itself at the close of the first decennium of George . 
the Third. 1t first attracted public attention at the General 
Election of 1774. It was then encouraged by Wilkes, and 
at the following election was denounced by Burke. Under 
the exciting questions· of modern times and the increasing 

• 
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interest in public affairs the practice l1as become common, 
and has even been defended on Constitutional grounds by 
the respectable authority of Mr. May.* It is however 
beyond dispute that th~ law does not take any notice of any 
such pledge ; and that such a promise can bind the person 
who gives it only in conscience and honour, but not other­
wise. Such a promise could only in contemplation of law 
be regarded as an attempt to evade that principle which 

' exempts the representative from all coercion in his com­
munication with Lis constituents. It seeks to establish • 
indirectly that influence the direct exercise of which the 
policy of the law will not allow. But it may also be 

• observed that, if it be wrong for a Minister to pledge him-
self to give or to abstain from giving certain advice to the 
King irrespecti~e of the actual exigencies of the • public 
service, a similar restraint cannot be rightly imposed upon a 
member of the highest Council of the Crown. A person 
thus bound by promises, whether he be a servant of the 

' Crown or one of the national representatives, is fet- ' 
tered in the performance of his duty. The Minister, who is 
not necessarily a member of the House of Commons, may 
fail in his duty only to the Crown; J:mt the representative, 
since he has a double function, will fail in his duty both to 
the Crown and to his constituents. A representative in 
Parliament is not sent there to register his own or his con­
stituents' local prejudices or selfish objects. He must hear 
before he decides. The theory of the Constitution as it is 
expressed in the writs of summons requires him to form 
his opinion " of Common Council," that is to say, after he 
has associated with other representatives, and after he has 
received all the information that the Crown is able to 
supply. He may find in altered circumstances or on more 

* Oonst. Hist. i. 445. 
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accurate knowledge good reason to modify or even to 
reverse the opinions which he expressed to his constituents. 

Thus Sir Robert Peel declared in 1&19 on the resumption of 
Cash Payments, and again in 1846.on the Repeal of the· 

Corn Laws, that his opinion was changed not by theoretical 
arguments but by the evidence of practical men or by the 
altered state of circumstances.* Even while the representative 
retains that opinion, he may find that it is ~xpedient to a:ccept 
a compromise. It is in short his duty to advise the King not 
upon abstract political prins:iples,•but upon matters of State 
as they arise. It is impossible that he shtmld advise freely 
unless he be himself free. He should -not therefore be 
required to bear upon his honour a burthen which the 
policy Qf the law steadily refuses to impose. 
. • 0 

§ 5. Although the structure of the 'electoral organ rna~ 
be adequate, and although the nature of its function may be 
rightly u~derstood, its action will be useless or even 
prejudicial unless it be undisturbed by external interference. 
The Legislature should, in the words of the Bill of Rights, 

lawfully fully and freely represent all the Estates of the 
Realm. The places t~erefore which should return repre­

sentatives, and the persons in those places by whom the 
representatives should be chosen, ought to be ascertained by 
law, and not left to the discretion of the Executive. When 

the persons so authorized proceed to exercise their functions, 
their election ·ought to be free. The Crown ought not, either 

by its coercive power or by its persuas~ve influence, to 
interfere with the expression of the genuine sentiments of 
the people. The choice of the electors also within the 

limits prescribed by law ought not to be limited to any 
particular class of men : and the decision of controverted 

* See Sir G. C. Lewis, Administ1·ations of Great Britain, 430, 1wte. 

• 
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,.Jections ought to be secured by the known and efficient 
guarantees of judicial inquiry. 

We have seen that in the House of Lords the Crown 
cannot withdraw even• temporarily the power that it has 
conferred upon a Peer ; but that it can confer this power 
without any other limit than such as its own discretion may 
impose. The same description will equally apply to the 
original power of the Crown over the House of Commons . 
There can be no doubt that the spirit of the Constitution 
required the repres·entation• of all the communities of the 
Realm ; and that f~r the purposes of representation the old 

.iJ·nd well known division of counties was recognized.by law. 
To no county or to no town accustomed to representation 
would any King have attempted to refuse hi() writ• The 
writs to such places were ex debito justitim.* No King 
thought of excluding from his Parliament Kent or Bristol, or 
of giving additional members to Yorkshire or to London, 
more than he thought of enabling the half blood 
to inherit, or a feoffment to operate without livery 
of seisin. The succession therefore of the represen­
tatives of counties and of many towns has been un­
broken from the earliest times of -eariiaments. In other 
towns however their political pedigree is often incomplete. 
The number of boroughs that returned members varied very 
much at different times. Sometimes towns, such as 
Torrington and Chard, succeeded in obtaining exemption 
from the burthen of Parliamentary attendance, and never 
resumed the privilege they had abandoned. Sometimet~ 

from the misconduct of the Sheriff:;, and sometimes perhaps 
from the commands of the Government, boroughs which 
had previously received writs were omitted in subsequent 
Parliaments. In many instances these discontinued boroughs 

• 4 Inst. 1. 

2 I 
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were revived. At length in the reign of James I.* the 
House of Commons resolved that any town which had at any 
former time possessed the right of returning representatrves 
was entitled to its writ. Thus the ft.bolition of boroughs by 
the Crown alone was rendered impossible. 'Nothing except 
an Act of disfranchisement can now operate to deprive an 
existing borough of its vested. right. 

The prerogative however was more frequently exercised 
0 

in the gracious, bestowal of electoral franchises than in the 
. . 

withdrawal of previous fa¥ours. • Yet even of this branch of 
the Royal -authority the exercise was t:xclusively confined. 
to tow~s. There are indeed precedents in the times ~f th~ j 
First and the T_hird Edwards in which representatives were 
summ~ned by the Royal 'writ from Wales and Ireland, when 
Welsh and Irish affairs were under discussion. These· cases 
however were exceptional, and may be classed with those 
cases ~here witnesses .or ?ther skilled persons were sum­
moned to give proper information to the King in his Great 
Council. No permanent alteration in the county repre- . 
sentation has ever been made except by Act of Parliament. 
Chester and Durham had been Counties Palatine long 
before the commencament of representation. They had 
their own political institutions, and were not i~cluded in 
the counties whose services the Royal writ was entitled to· 
demand. Wales was in the· time of Edward I. not in a 
condition to share habitually in the Councils of the 

f 

conquerors, , and Monmouth was practically a part of 
Wales. In the reign of Henry VIII. these forms of 
concurrent sovereignty were abolished, and the political 
organization of Wales was completed. Members were 
accordingly assigned to the several counties and the principal 
towns which they respectively contained. From this e:l).ten:. 

* Hallam, Const. Hist. iii. 38. 
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sion of electoral rights Durham was excluded, probably, as 
.Mr. Hallam suggests,~' in consequence of its attachment to 
the old religious system. Several attempts were made during 
later years to include tnis county within the political sphere; 
but it was not until the reign of Charles II. that an Act to 
accomplish this object was passed. In respect to towns 
however the prerogative alone was sufficient. Edward IV.t 

, set the example of granting by special charter to the town 
of Wen lock the fight of election. Edward VI. created 
fourteen boroughs,_ and re8tored• ten whose privileges had 
been lost.! Mary" added twenty-one members; Elizabeth 

• sixty ; James I. twenty-seven. 
There can be little doubt as to the motives of these 

grants. They were designed to strengthen the auth8rity of 
the Crown, especially in the successive changes of religion. 
It is a significant fact that sixteen of the new borou~hs which 
were created during the last three Tudor reigns were situated 
in Cornwall, where both from its property and still more 
from the peculiar jurisdiction of the Stannary Court the 
influence of the Crown was predominant. The administra­
tion of the sister kingdoms too, which often sheds a lurid 
light upon English political events, • indicates the purposes 
for whi_ch the prerogative was thus exerted. In Ireland the 
propriety of obtaining an Act of the Legislature for the 
enlargement of the ·county representation does not appear to 
have been recognized. Queen Mary erected both counties 
and boroughs. Queen Elizabeth largely increased the 
number of counties. Writs too seem to have been sometimes 
withheld from counties at the discretion of the Government. 
The object of these proceedings was to balance the more 
independent Anglo-Irish representatives by the retainers ofthe 
Court. James I. created at once a batch of more than forty 

* Comt. Hist. iii. 38. t lb. 41. 
2 I 2 

t lb. 38. 
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boroughs. The Lords of the Pale remonstrated* against 
this proceeding; and ~xpressed their appr~hension that the 
erection of so many insignificant places into boroughs was 
designed to introduce very ·penalla~ in matters of religion, 
and that " the general scope and institution of Parliaments 
would be thus frustrated." Their remonstrance only elicited 
a reply more forcible than gracious. Mter the reign of 
James no considerable additions were made by virtue of the , 
prerogative to the English House of Commons. Charles I. . . 
created no new boroughs .• In 16'77 Charles II. conferred by 
his Charter on the town of Newark the "right of returning 
two members in Parliament. The grant was discussed at. 
the time in the House of Commons, but its validity was 
ultim~tely admitted.f This case was the last instance 
o( the exercise of such a p~wer. The prerogative has been 
silently abandoned; and since the regulation. of the 
constituencies by the Act of 1832 it must be taken t? have 
entirely ceased. 

" And because ~lections ought to_ be free, the King . 
commandeth upon great forfeiture that no man by_ 
force of arms nor by malice or menacing shall disturb any 
to make free election.." t The elections which this Act 
contemplated_ were probably those of sheriffs coroners and 
other officers who were at that time appointed by popular 
election, and not those for _the comparatively unimportant 
and burthensome place of Parliament men.§ It is construed 
however to extend, as Lord Coke informs us, to all elections 
as well by those that at the making of this Act had power 
to make them as: by those whose power was. raised or 
created since that time. "This excellent and necessary 

* Hallam, Canst. Hist. 379, note. 
t f!tatute of Westminster the Fir$t, cap. 5. 
§ Reeves, Hist. of Eng. Law, ii. 109. 

t Ib. iii. 39. 
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Act," the same great commentator* continues to observe, 
"is excellently penned in two respects. First, for that 
generally it extendeth to all elections, that is to say to 
every dignity office ~ place elective of what kind or 
quality soever. Secondly, the A.ct is penned in the name of 
the King, and therefore the King bindeth himself not to 
disturb any electors to make free election." This principle 
has subsequently been often affirmed. In the 7th of Henry 
IV. it is enacted that the electors " in the full county 
shall proceed to the electi<m. fret'J.y and indifferently, not­
withstanding any :t<equest or commandment to the contrary." 

• That is, as Lord Coke t expounds it, " Sine prece by any 
prayer or gift, et sine precepto without commandment of 
the King by writ or otherwise or of any other, which. was a 
close and prudent salve not only for that sore, but 
for all other in like case ; ~nd is but an A.ct declaratory of 
the ancient law and custom of Parliament.". There is a 
letter from Henry VI. to the Sheriff' of Kent :j: in which, 
after stating that sundry persons are busy in choosing the 
Knights "nothing to the honour of the labourers but against 
their worship and against the laws and ordinances of the 
land," he charges the Sheriff to decli-re openly at the time 
of election that the Royal will is that "the said shire has its 
free election according to the laws and ordinances ; and that 
if any man of whatever estate degree or condition attempt the 
contrary, he shall run in the King's grievous displeasure." 
In the last year of the same reign an A.ct § was passed 
annulling all the proceedings of the preceding Parliament 
held at Coventry as having been unduly summoned, and 
many Knights citizen:; and burgesses having appeared 
without any undue election against the laws and the liberties 

# 2 Inst. 169. 

t Parry, 188. 
t 4 Inst. 10. 

2 39 H. VI., c. L 
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of the Commons. The children of Henry VIII~ not me,rely 
created as we hav:e seen new boroughs, but directly and 
avowedly interfered with elections.* But "by far the most 
serious interference in our historya with the freedom of 
election was the regulation of boroughs under the last 
two Stuart Kings. Legal proceedings whe taken under 
various pretences by Charles II. against those boroughs. 
which were especially favoura?le to the Whig party. Upon 
the forfeiture or the compulsory surrender of their charters 
new charters were· grant~d to • these lowns, vesting the 
franchise exclusively in a very small 1mmber of persons 
upon whom the Government supposed that it. could rely. • 
Under James II. these reformed corporations underwent in 
their t11-rn, in some cases even two or tl,uee times, a further 
purification. Some to;wns had their constituencies re.duced 
to twelve or thirteen ; t and the electors were sworn to 
support the candidate recommended by the Government· 
This violation of charters, this wilful falsification of popular 
feeling, is described by Mr. ·Hallam! as "the great and 
leading justification of that event which drove James II. 
from his throne." Accordingly one of the grievances charged 
against that King in theJ)eclaration pf Rights was his violation 
of the freedom of election: and the corresponding declaratory 
enactment contains a positive assertion that elections of 
Members of Parliament ought to be free. The last trace 
of this systematic interfe:r>ence occurs shortly after the 
Revolution', The Wardens of the Cinque Ports had claimed 

I 

the right of nominating the members who were to serve in 
Parliament for th€se boroughs. This claim was of course 
not suffered to remain dormant in the time of James II. 
4-fter the accessi.on of William and Mary, on the complaint 

• Hallam, Comi. Hist. i. 45. t Macaulay, Hist. of Eng. ii. 335. 
Const. Hist. ii. 452. , 
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of the Ports that they were required not to engage their votes 
for any person as " the King would recommend to them such 
persons as he should think convenient for them to choose," 
an Act of Parliament* ~as passed which declared that the 
Warden's claim was contrary to the ancient usage right and 
freedom of elections. 

Lord Coket observes that the substance of the writs ot 
summons "ought to continue in their original essence with-
out any alteration or addition unless it be by Act of Par-
liament. For if Jriginal writs .at the Common Law can 
receive no alterati~n or addition but by Act of Parliament, 

• a. nw.lto fortio•ri the writs for the summons of the highest 
Court of Parliament can receive no alteration or addition 
but by Act of Parliament." This principle seems t.o date 
from the latter part of the reign of Edward III., the period 
at which the developement of the House of Commons 
becomes distinct. Prior to that time the Crown did not 
hesitate to indicate the class of persons whose coun~els it 
desired to have or to avoid. The epithets! by which the 
earlier writs describe ~he Knights citizens and burgesses 
whose election they command are both quaint and varied. 
The representatives are to be "of th~ better men" of their 
respective classes ; or of the wiser, the more lawful, the 
more fit, the more eloquent, the more able, the more apJe to 
labour, or strong and of good faith and loving the public 
good. Sometimes an option is given, and sometimes it is 
expressly withheld, of sending in place of Knights discreet 
freemen of the county or serjeants, that is in the language of 
a somewhat later date Esquires. Sometimes the Knights 
must be gladio cincti, that is Knights by order and not by 
tenUre merely. Sometimes the Knights or Esquires are to be 

~ 2 William and Mary, c. 7. t 4 Inst. 10. 

i See Parry's Parliaments, xxii. 
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more approved and expert in acts of arms ; and the citizens 
and burgesses are to have a better knowledge in navigation 
and the practice of merchandize. · No expre~s disqualifica­
tions are mentioned in the writs vf •the first two Edwards. 
But in the fourth year of Edward III.* the sheriffs were 
commanded to 'return "two of the most proper and sufficient 
Knights or Serjeants of the said county that are the least 
suspected of ill designs or common maintainers of parties." 
In the 24th year of the same reign the writs prohibit the 
election of maintainers of s11its aoo o.f q uahels or who live by 
gain of this kind. These limitations appeM" to have proceeded 
from the prerogative alone ; but in the 46th year of the • 
samereign we meet with.what may be regarded as the com­
mencelllent of legislation upon the subject. At the close of 
the Parliament in that year, 'when according to custom the 
petitions of the Commons were read and answered, t a peti­
tion was among others granted "that no lawyer henceforward 
pursuing business in the Court of the Ring, nor sheriff while 
·in office, shall be returned as, a knight of the shire, nor those 
now so returned have any wages : but that Knights 
Chevaliers and. Sergeants des meu.Zz vanes du paies shall be 
chosen in full county.". It. was under the authority of this 
Act that the well-known clause prohibiting the election of 
lawyers was introduced into the writs of Henry iV. which 
convened the Pa1·liamentum indoctum. Lord Coke, t whose 
wrath at this insult · to his profession is unmeasured, will 
not admit that this proceeding of Edward III. was anything 
more than an ordinance of the House of Lords. But it 
seems to have been an enactment duly made according to the 
practice of the time. It was made upon the petition of the 
Commons, and it was enacted by the King with the advice 

* See Pa.rry's Parliaments, xxii. and 96, note. t Parry,'l33. 
t 4 Inst. 47. 
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a.lHl !'0llRent of the Lords Spiritual and Temporal. Nor is it 
difficult to understand its policy. Parliament was not then 
what it had become in the time of Lord Coke. A great part of 
its business was judicie1, or at least semi-judicial. It was 
in contemplation of this bu~iness that maintainers were 
excluded. We are expressly told that the objection to the 
lawyers was that they put forward many petitions in the 
name of the Commons which only concerned their clients. 
It seems to have been usual at that period for great men to 
have lawyers as •auditors. of their estates. These lawyers 

• 
received an annu~l stipend pro consilio impenso et impen-

• dendo, and were treated as retainers.* It is no small con­
firmation of this view that the Rolls of Parliament at thi<> 
period are filled with proposals to change 'the ordinary course 

• of legal process.t A more satisfactory answer to the force of 
this statute is Lord Coke's suggestion that it was implicitly 
repealed, not indeed as he says by 5 Richard II. but by 7 
Henry IV. Several Acts on the su~ject of elections were passed 
under the Lancastrian Kings. Ultimately in the 24th Henry 
VI., in reply to a petition of the Commons for the observance 
of certain ofthese statutes, it is answered that "the King wills 
as is desired, so that hereafter the ](nights of the shire be 
notable Knights of the shire for which they are chosen or 
else such notable Squires gentlemen of birth as are able to be 
Knights, and no man to be in it that standeth in the degree 
of yeoman or beneath." Accordingly in the 39th year of 
this reign a county member:j: was unseated because he was 
not of gentle birth. The writs appear§ to have been framed 
under this ~tatute to the end of the reign of Charles I. 

The enforcement of these qualifications concerned the in­
dPpendence of Parliament almost as seriously as the power of 

• Barrington, Anc. Stat. 374.. t See Hallam, Middle Agtl, iii. 118. 
t lb. 119, note. § Parry, uiv. 
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imposing them. The jurisdiction as to disputed or improper 
returns seems to have originally rested with. the King in 
Parliamen~, that is by the advice ~f the House of Lords. 
Tlie Commons during inany years @lo not appear to have 
interfered. By the 7th Henry IV. the writs, which had pre­
viously been returnable in Parliament, were l)lade return;:tble 
in Cha~cery. It would appear however that, although the 
form of the writ was thus altered, the power of Parliament 

• 
to examine the returns was not taken away. In the 8th 
Henry VI. the writ empow~rs the•J usticel! of Assize to make 
inquiry touching returns made contrary t() its exigency, anq 
to inflict upon the offending sheriff the penalties imposed • 
by the 11th Henry IV.* Ten years afterwardst, in conse­
quence • of a disorderly election of Knights for Cambridge­
shire, the King by the advice of the Lords Spiritual and 
Temporal ordered that a writ should issue for a fresh 
election for·that county. At length the Commons'were able 
t;o . claim a share in the exercise of that Parliamentary 
power wliich so nearly affected themselves. In the 
reign of Mary and still more conspicuously in the 
reign o · Elizabetht ·that House exercised judicial control . 
over election returns. In the first Parliament of James I. 
both these prerogatives, as well that of prescribing the 
qualifications of the representat!ves and that of determining 
the validity of returns, were discussed and practically aban­
doned. The King, in hi'3 Pro.clamation convening his tirst 
Parliament, gave to his new subjects out of his princely 
wisdom many wholesome counsels. touching the mode in 
which they ought to exercise their franchise. Among other 
things he commanded that no bankrupts or outlaws should 
be chosen, but men of known good behaviour and sufficient 

. *See Parry, 174 and 168. • lb. XXV • 

t Canst. Hist. i. 274. 
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Hvelil-}(lod. He further directed that all returns mld be 

tilted in Chancery ; that all returns found contra~ to the 
Proclama.tion should be rejected as unlawful an· insuf­
ficient ; and that both ttle place making the improper return 
~nd the person so returned should be punished. At the 
ensuing election for Buckinghamshire Sir Francis Godwin, 
who was an outlaw, defeated the Court candidate Sir 
John Fortescue. In accordance with the King's Pro­
clamation the Court of Chancery declared the election 
void, and issued •a new -writ. • On the second election 
Sir John Forteseue was returned. The House how-

• ever on hearing 'the case directed Godwin to take his 
seat. The King insisted that returns could be corrected 
in the Court of Chancery alone. After consi~erable 

discussion between the King and the House the matter was 
compro:nllsed. ·The King acknowledged the House to be a 
Judge of returns, and requested them to set aside hoth 
elections and issue a warrant for another election.* Such a 
power as that claimed by the Crown was manifestly fatal to 
the independent action of the House of Commons. This 
truth seems to have been fully recognized by all parties. 
Accordingly, although no formal deci~on on the question was 
then given, the House of Commons did not hesitate in ] 672 
to declare void the elections for which during the long Pro­
rogation of Parliament Lord Shaftesbury as Chancellor had 
issued writs, and over which he asserted his jurisdiction. 
The King was not inclined at that time· to enter into 
any further dispute with the House of Commons, and 
Lord Shaftesbury was compelled to ·abandon the contest .. t 
From that period the Crown has never attempted either to 
create an incapacity or to review a return. Nothing but an 

--------------------------------~ 

* See Parry, Parliaments, 245; Hallam, Const. Hist. i. 300. 
t 4 Pari. Hi1t. 507. 
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Act of the whole Legislature can limit the choice of the 
electors, or deprive any subject of his capacity to take share 
in the cou;tcils of his country. As to the determination of 
disputed elections, although theproce~lings are now regulated 
by Act of Parliament, it has long been recognized both by the 
Courts and in statutes· that t?e authority is vested in the 
House of Commons exclusively. 

§ 6. The representation of localities, the equal representa­
tion of electorates, the national•functiot! of the represen-. . 
tatives, and the perfect. freedom in the4.r choice, are the 
fundamental and enduring characteristics of the House of • 
Commons. The,se however are not, the only features of its 
early constitution. Other principles also may be there . . 
traced which have not stood the test of time. These are 
indeed merely secondary, and their disappearance has been 
for the most part produced rather by social changes than 
by any deviation from our political type. Of these changes 
the most prominent and the earliest and the most important 

-in its political consequences was in the law of Resiancy. 
The history of this law is in many respects interesting. 
Its principle was coev~l with representation: its fate is 
without a parallel in ·the history of English law.: and it 
affords a new illustration of the old truth that measures 
apparently popular are often antagonistic to liberty. There 
is no room fqr doubt that originally members of Parliament 
were required to be residents in their respective electorates. 
The early ·writs invariably command the election of two 
Knights de comitatu tuo, and in like manner of citizens and 
burgesses of each city' or town in the bailiwick. In the first 
year of Henry V. an Act was passed expressly providing 
that the Knights sha;ll be resident at the time of their 
election in the counties for which they shall be elected ; and 
that the election for cities and boroughs shall be of citizens 
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resident and enfranchised in the same cities and boroughs 
and none others. This statute, which was merely decla­
ratory of the Common Law, was confirmed more than 
once in the following- reign.* We cannot now trace 
the causes of that disposition to infringe upon the old 
custom which thus called for legislative interference. It 
may perhaps have been due to the desire of employing the 
services of professional men. We have seen at least that 
practising lawyers were excluded ; and Lord Coke t tells us . . 
that their exclusion from ~e " l~k learning Parliament," by 
the "grievous cortlplaints " which it excited, gave rise to 

• the Act of 7th Henry IV. But to whatever circumstances 
it may have been due, the tendency against the old restric­
tion was too strong to be resisted. Non-resiant~ were 
constantly elected. Under Elizabeth a billt to permit the 
return of non-resiant citizens and burgesses was discussed 
in the House of Commons, but does not appear to have 
reached its third reading. In the reign of James I. the 
House of Commons expressly decided that the election of 
non-resiants was good ; and even seemed disposed to punish 
a sheriff who, acting upon Counsel's opinion, refused to 
return a non-resiant Knight.§ AtJast in 1681 Lord Chief 
Justice Pemberton ruled II that "little regard was to be had 
to that ancient statute (1 Henry V.) forasmuch as the 
common practice of the kingdom had been ever since to the 
contrary." No similar stretch of judicial authority is recorded 
in our books. Finally in the reign of George III. the suitable 
end of this unhonoured existence tardily arrived, and the 
Act was finally repealed. tJ 

This limitation was originally designed to secure 
a trustworthy statement of the wants and the opinions 

• Parry, xxiv. t 4 Inst. 10. t Parry, 218. 
~ lb. 271. :i Onsww v. Repley, Lord Somets' Tracts, viii. 271. 
«< 14 George III. c. 58. 
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of each electorate. But for its continuance another 
and different reason prevailed.· The old restriction was 
sometimes .useful as a protection against the nomination 
of the Crown or of the neigh bourit;~.g" nobles. . This reason is 
distinctly avowed* in the debate upon the bill of 13th Eliza­
beth ; and instances were there cited where the prohibition 
of the law was returned' as an excuse for refusing to accept 
such nominations. In the following reign we find the cor­
poration of Ludlow taking refuge under the ·same shelter 
against an unwelcome ma.ndate •from the Lord Treasurer 
Salisbury.t But even those who on t,hes~ grounds defended 
the old law were not insensible to ,its inconveniences. A • 
compromise was hinted by one of the speakers in the debate 
to whi&h I have referred, that one of the members for each 
borough should be a gentleman resident if not actually in 
the town at least in its neighbourhood, and that the other 

· should be a man of lemming who could speak. The principle 
of resiancy was indeed inconsistent in two respect.s with 
our 'politic~l development. While this law was in force 
and the motiv.es upon which it was founded were influential, 
no true conception could be formed of our national repre­
sentation. Further, i£ it had been enforced, the great 
popular m.ovement of the seventeenth century would have 
wanted its most prominent intellectual leaders. In the time of 
the Tudm;R, and even for some time afterwards, none of the 
country' gentlemen had or could acquire any political skill. 
Statesmanship was then exclusively confined to the servants 
of the Crown. The country party was therefore obliged t9 
seek its leaders from the. Bar; and for the most part the 
leaders thus chosen could not and did not' reside in the 
towns which they represented. Nor was the influence of 
the lawyers confined t~ the servic~s, great though they were, 

• Parry, 219. t Gardiner's Hist. of Eng. i. 450. 
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which they rendered in their capacity of leaders. It was 
their professiomtl habits and modes of thought which gave 
to the contest that s~rong legal character which it never 
afterwards lost.* 

Another change that time has wrought in the Commons 
of the Plantagenets relates to the payment of members for 
t.heir services. This practice, like that of resiancy, was 
coeval with representation. The writs de expensis levandis 
date from the reign of Henry III. In subsequent reigns 
they were issued With as "much .regularity as the ·writs of 
summons. The Jlflyment was levied on the several con-

• stituencies ; and was calculated for the actual period of 
attendance, and for the time spent in going or returning 
according to the distance in each case of the represe~tative 
from the place at which Parliament met.. At first the rate 
of wages va.ried according to the raJ?k of the representative 
or the dearness of the season or ~ther considerations. A 
Knigh~ by order was paid more than an Esquire, and the 
latter more than a citizen or burgess. Finally the rate 
settled down at four shillings a day for Knights of the 
Shire ; and half that sum for representatives of towns. Few 
question:; of those times excited gr~ter interest than this: 
payment of members. It could not be denied that, as the 
earliest writ of the kind alleged,t the Knights in the 
discharge of their duty had "madt;) a longer delay than they 
expected, and had thereby incurred no small expense which 
it was fit that the commonalties electing them should defray 
and not themselves." But although the actual charge 
might be reasonable, the necessity for incurring it was not 
on that account the less disagreeable. Protracted and 
frequent meetings of Parliament were consequently highly 
unpopular. The Parliament which met in the 7th year of 

11 See Gardiner's Hist. of Eng. i. 178. t Parry, xxxii. 
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Henry IV. was continued by l?rorogations for nearly a year, 
. So lengthened a_ period had never before been known. 

Several contemporary writers* concur in describing this 
innovation a~:; " a great blot on this •reign." It was said to 
be "a great loss and damage to the. commonalty, for the 
expense of their representatives was almost equal in value to 
the sum demanded for the subsidy." But as some attendance 
upon Parliament was unavoidable, individualcommunities 
earnestly struggled to escape where they could the charge; 
or if the burthen was inevii¥tble, <fuarrelled among themselves 
as to its incidence. 'Towns, where the •liability to contri­
bution hardly admitted of dispute, had recourse to • 
various expedients to escape the burthen. Poverty seems 
to ha .. e been accepted as a legal excuse.t For nearly a 
century the sheritf.s of Lancashire alleged in their returns 
this claim to exemption.for the boroughs in their bailiwick. 
Some boroughs t such ~s Chard steadily persisted in not 
maki~g any return ; and it was probably thought useless to 
compel them. Torrington obtained a charter of exemption. 
Colchester was excused for five years in consequence of the 
expense it had· incurred in the erection of fortifications. 
Norwich was so aggriev~d at a summons to elect four citizens, 
in circumstances apparently similar,po those of Bristol,§ that 
it paid, as. we have seen, a considerable sum for those 
times to avoid the infliction. In the counties. on the 
other hand where there was in ordinary circumstances no 
escape from representatio11, the. contest turned upon the 
persons liable to contribute to the wages. Sometimes tlie 
tenants of the Lords 'claimed exemption. Sometimes 
franchises beyond thejurisdiction of the sheriff refused to 
contribute. SometimeR it was insisted that lands formerly 

* See Parry's Parliaments, 166. t Hallam, Middle Ages, iii. 115., 
-t Roberts, Southern Counties, 469. § See Parry's Parliaments, 163. 
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contributory ceased to be liable on passing into the hands of 
Lords of Parliament. Sometimes. the sheriffs sought to 
extend the rate not only to the freehold tenants of the Lords 
and Bishops but also to •heir Villeins. Many of these disputes 
seem to have been settled by the 12 Richard II}' of which 
the policy was evidently to widen the area of contribution. 
But under the Lancastrian Kings the question of wages was 
the subject of frequent petitions from the Commons. 

The natural laws which regulate the remuneration of 
services apply to trte wage~ of Members of Parliament not 

• 
less than to those oi their humblest constituents. Accord-
lngly we find at an early period that competition largely 
influenced Parliamentary prices. There is an indictment 
of the Sheriff of Lancashire for that in the 14th Edward • 
II. he had returned two persons as Knights of the Shire 
without the assent of the County Court and had levied 
twenty pounds for their expenses in attending the Parlia­
ment at Westminster,t "whereas the county could by their 
own election have found two guod and sufficient men who 
would have gone to Parliament for ten marks or ten 
pounds." In the 3 Edward IV. the burgesses of Wey­
mouth t were fortunate in obtain in~ the services of John 
Sackvylle for one cade of mackerel, which was half the usual 
rate. In this reign indeed there is evidence that the 
possession of a seat in Parliament was greatly desired by 
country gentlemen.§ But subject to such special agreements 
the old practice continued for nearly a century later. In 
the 6th Henry VIII. members were forbidden to depart from 
Parliament or to absent themselves without leave on pain 
of forfeiture of their wages. In the 27th and 34th years of 

• Parry, xxxiv. 
t Palgrave, Truths and Fictions of the lriiddle A qes, xvii. 

t Roberts, 472. § Middle Ages, iii. 119, note. 
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• 
the same reign the Acts which extended the electoral 
franchise to Wales and to Cheshire* carefully made provision 
for the payment of the new Knights citizens and burgesses. 
The issue of the usual writs has be@n traced to the end of 
this reign.t In the reign of Edward Vr .. it is recordedt 
that John W adham agreed to serve for Melcombe without 
pay. But the reign o~ Elizabeth may probably be taken as 
the period at which honorary service in Parliament became 
general. The importance of the House. of Commons had' • 
greatly increased. The .wealtlt of tM country had also 
indreased. Four shillings and ~wo shillings were much less 
important sums to the subjects of the Tudors than they hacl, 
been to 'the · victors of Cressy or of Agincourt. The 
remu~eration in honour thus became a sufficient inducement 
to serve, without the inducement in wages. It is of course 
impossible to fix a precise date for a change which was 
probably gradual. Si:~; Simond:; D'Ewes, a high Parlia­
mentary authority in the time of Charles I., alleges that the 
custom of members bearing their own charges ted to the 
resumption of their abandoned franchise by several towns 
both in the reign of Elizabeth and of James. In the debates 
on the subject of wag~ in the House of Commons in .1'677 
it was asserted that for nearly one hundred years the 

. practice ~~d been · disused, a date which would bring the 
, commencement of a change about the middle of Elizabeth's 

reign. In the S\lme reign too we meet with a very 
significant occurrence.· The competition for seats had gone 
so far that the prudent Mayor of Westbury found that an 
election, so far from being ·bmthensome, could actually be · 
made profitable to his town. ·The borough accordingly 
returned in consideration of the sum of four pounds one 

• Parry, xxxiii. 

t Roberts, 472. 

t lliiddle Ages, iii. 114 note. 
§ Parry, 222. 
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Walter Long " a very simple and unfit man " who, on being 
questioned how he came to be chosen, confessed the entire 
arrangement. The election was declared void, and the 
mayor and his accompliees punished, a very hard measure, as 
they must have thought, for doing what they liked with their 
own. But although the right has long been in abeyance, 
the legal obligation of constituencies has never been removed. 
In the Lon<Y Parliament of Charles II. the arrears due to 

• b 

members must have amounted to a considerable sum. 
Accordingly whe~· one of•its :rn.cmbers Sir Thomas Shaw 
sued out his writ d!e expensis against the town of Colchester, 

ea general alarm* was excited; and a bill was introduced to 
exonerate the electors from the payment of wages to any 
member of that Parliament. This measure however did not 
become law ; and the old common law right still remains. 
The last instance in which it was exercised appears to have 
been in 1681, when, in the fourth Parliament of King Charles, 
John King sued out his writ against the burgesses of 
Harwich.t 

It thus appears that by our ancient constitutional 
usage no persons were bound to serve in Parliament gratui­
tously : that the payment of membe~ was a charge upon the 
communities which those members were chosen to represent: 
that this payment was originally intended merely as an 
indemnity and not as a source of gain ; and that the disuse 
of this practice is due to the influence of social changes and 
not to any formal . alteration of the law. This ancient 
remuneration for public service thus differs widely from that 
form of payment of members which has been advocated by 
some modern political reformers. The latter project 
contemplates payment not by the constituencies but by 

~ Parry, 579. 

t Lord Campbell's Chancello1·s, Life of Lord Nottingham, c. xciii. 
2 K 2 
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the State. Such au arrangement would be equivalent to 
the ereation of so many salaried offices of which the 
patronage was vested in the several constituencies. Daily 
experience shows the carelessness with which appointments 
are· made even in cases directly affecting men's own interests, 
where the sense of that interest is dulled by being shared. 
with a large number of persons. Whe_n therefore a large 
constituency has the patronage of a lucrative office for which 
the funds are supplied from .without, there ean be neither 
any sense of interest in de~ling with thetr own property, nor 
any sense of responHibility in dealing with the property of 
others. There are thus no gu~rantees for care in selection. • 
On the other side there would be in such circumstances a 
strong. and increasing tendency towards a m'isuse of the 

.o power. It is not probable that . any such remuneration 
would be offered as would in any prosperous community 
induce men wh,o were actively engaged with good prospects 

• · of success in professional or industrial pursuits to devote 
... _: ,.. themselves to Parliamentary duties. But. even a moderate 

• payment would be a strong inducement to inferior candidates. 
.... Politics would thus become a regular occupation, followed 

like other occupations chiefly for its pecuniary results, but 
ill paid, precarious, and depending for its success rather upon 
the favour of others than upon personal merits. ·"Such 
an institution," Rays Mr. Mill,*" would be a perpetual blister 
applied ·to the moRt peccant parts of human nature. It 
amounts to offering 658 prizes for the most successful 
flatterer, the most adroit misleader, of a body of his fellow 
countrymen. Under no despotism has there been such an 
organized system of tillage for raising a rich crop of vicious 
courtiership." · 

It was also a part of our ancient Constitution tha:t every 

• Rep. Gov. 210. 
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person duly elected to serve in Parliament was bound so to 
serve. Service in Parliament, as indeed the very term 
implies, was a duty cast in certain circumstances upon every 
person not expressly di~qualified. This duty no person was 
permitted to decline or to evade ; nor was it even compe­
tent for the Crown to exempt any person from its obligation. 
1J nder the Edwards and until the reign of Henry V.* it was 
the duty of the sheriff to take bail for the appearance of the 
representative chosen, and to return on the writ the names 
both of the new ~ember• and ~f his sureties. There are 
some curious returns in the Parliamentary Writs illustrative 

• both of the strictness with which this rule of attendance 
was enforced and of the reluctance to serve of the persons 
elected. Thus we read t that John de la Pole was ele~ted in 
the 16th Edward II. to serve as Knight of the Shire for 
Oxford, but that he had escaped into the "Four Hundreds and 
a half'' of Chiltern. The sheriff however was able to secure 
his colleague John de Harecourt, and took security for his 
appearance from John Bokenore and J olm Bovetown. So 
too another sheriffreturned that the Knight elected to serve 
had no land within his bailiwick, and that no one in the 
county would answer for his appeai·ance. Lord Coke tells 
us ! that " the King cannot grant a charter of exemption to 
any man to be freed from election of Knight citizen or 
burgess of the Parliament (as he may do of some inferior 
offices) because the election of them ought to be free and 
his attendance is for the service of the whole realm and for 
the benefit of the King and his people, and the whole com­
monwealth hath an interest thefein; and therefore a charter 
of exemption that King Henry VI. had made to the citizens 
of York of exemption in that case was by Act of Parliament 

"' Parry, xxi. t See Palgrave, Truth8 and Fictions, xvi. 
t 4 Inst. 49. 
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enacted and declared to be void." It is a consequence of the 
same principle that members are bound actually to attend 
during the whole time that Parliament is sitting. Several 
Acts were passed at various times• to enforce this duty ; 
and, although the Crown does not now interfere, the House 
of Commons clf:tims arid exercises the right of compelling 
when it thinks fit the presence of all itB members. In later 
times this power is only exercised upon ~ caU of the House, 
and ev.en then not with much rigou;r. The number which 
was formerly regarded as ~ufficiEfnt for fnerely formal busi­
ness is now regarded as sufficient for all. purposes of legis­
lation ; and the neglect of members to attend to their duties • 
is practically left to the censure of their constituents. So 
too th~ obligation to serve and to continue to serve during 
the continuance of the Parliament has been relaxed although 

. by a different method. The Chiltern Hundreds continue to 
afford in the days of Victoria to unwilling legislators the 
protection which they afforded in the days of Edward II. 
They owe however their present efficacy to the skilful appli-, 
cation of a statute which certainly was not made with any 
such design. Under the Act of Anne'"· which regulates the 
tenure of office under tpe Crown by members of the House 
of Commons, every member on accep~ing an office of profit 
thereby vacates his seat. When any person therefore 
desires to leave' Parliament,·he applies for the office of Steward 
of the Chiltern Hundreds or some similar place: Except in 
peculiar circumstances the office is granted as of course ;­
the vacancy is produced ; the office is immediately resigned; 
and is thus continuaUy granted and resumed as occasion may 
require. 

;; 6 Anne, c. 7. 

• 
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CHAPTER XIX. 

T:P:!:E CON~TITUENT BODIES . 
• 

§ 1. We have seen that the members of the Lower 
House' of Parliament represented their respective commu­
nities. \Vhat persons were included within each community 

' . 
is a question of some difficulty. Two conflicting opinions 
have been held respecting the origin of the county franchise. 
Some antiquarians maintain that the first electors were 
exclusively tenants in chief of the Crown. Others contend 
that all freeholders in the county without regard to tenure 
were entitled to Yote. As is usual in such cases, the truth 
must be sought at an intermediate point. The better 
opinion seems to be that the Crown ~enants formed originally 
the constituent body ; but that at an early period, perhaps 
under the first two Edwards certainly before the accession 
of the House of Lancaster,'~ all the freeholders of the county 
without regard to tenure were accustomed to vote. The 
evidence in support of the original restriction is very 
strong. The assemblies at which these representatives 
appeared were primarily convened for the granting of 
money ; and on feudal principles it was to his tenants that 
the King was expected to look for asl;listance. In Scotland, 
where the feudal principles were generally more distinct 

• 1 Lord•' Report, 330. 
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than in England, none· but tenants in capite exercised prior 
to 1832 the electoral franchise. In Kent a custom was 
recog~i~ed that Crown ten-ants should be. exclusively liable 
for the wages of Knights of the Sbi~~e. * Such a custom is 
hardly explicable on the assumption of the antiquity of the 
wider franchise, but is readily intelligible on the theory of 
expansion. In the reigns of the first Edwards the Lordi! 
Spiritual and Temporal made grants to the Crown not only 
in their own behalf, but in behalf of their tenants.t These 
Lords also claimed for their lands exemption from contri-• . 
bution to the wages of Knights of the S~re, a claim whjch 
except as to after-acquired lands was recognized by statute.t • 
Thus the tenants of the greater and specially summoned 
Barons. must have been held to be sufficiently repr~sented in 
Parliament by their Lords ; and they were not· therefore, 
although doubtless suitors in the County Court, concernea 
in county representation. In the case of the other counties, 
the freeholders were not so successful as the men of Kent in 
establishingtheirprivilege, but they were far from silent on the 
subject. The records of Parliament are; as I have already 
remarked, full of complaints and disputes regarding the inci­
denceofthechargefor Knjgbts' wages. But if the mesne tenants 
had in theory the right to elect, their obligation to contribute 
could not have been denied. If on yhe other hand these 
tenants did not in fact concur in the eleqtion, there would 

. have been no pretence for attempting to impose on them 
such an obligation. 

The argument§ in favour of the· original right of all free­
holders to the franchise rests upon the facts that the 
elections were m'ade in the County Court, and that in 
this Court all freeholders and not merely tenants in capite 

• 1 Lords' Report, 364. 

t 12 Richard II. c. 12. 
t Ib. 365. 

§ Ed. Rev. xxi:i. 346. 
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were suitors. These facts however are not necessarily incon­
sistent with the more restricted theory. It was doubtless 
convenient that the elections should be held at the general 
meeting of the county.• But there was no reason to suppose 

that any other suitors except those directly interested 
would concern themselves in that portion of the business. 
Persons, as the Electoral Act of Henry IV. implies, might 
be present at the County Court and yet might not be 
entitled to take part in the election. The duty of election 

was a burthen afld not .an advantage. No claim there-
• 

fore to the fran~ise would be made, and no difficulty 
• would arise. It was only when the question of contribu­

tion to the Knights' wages came ~n that the extent of the 

franchise was felt to be practically important. If it be 
clear that elections were held in full Court and that all free­
holders were suitors, it is not less clear that these freeholders 
who were not tenants in capite were not considered as repre­
sented by these Knights, and were not bound to contribute to 
their wages. The inference therefore seems to be that in this 
case, as in many others, the general words must be restrained 
by the circumstances to which they refer, and that the 

election was made in full Court by ~hose suitors who were 
concerned in it. 

A partial explanation of the extension of the franchise is . 
found in the increased number of Crown tenants by the 
operation of the Statute Qt~ia Emptons.* By that Act the 
process of subinfeudation .was prohibited; and . every 
alienation by a tenant in chief of any portion of his land 
created in respect of the land so alienated a new tenancy in 
chie£ The elections too were made in County Court at 
which freeholders of all kinds attended. Where the election 
was uncontested, there would be no means of distinguishing 

• 18 Edward I. 
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between the acclamations of .the Crown tenants and of the 
non-electing freeholders. If there were a Gontest,- it would 
be difficult to reject in the hurry of an election a claim to 
vote which might involve disputed qyestions of title.* But 
this extension was probably due most of all to the anti­
feudal policy of Edward the First. lie qesired to substi­
tute general subsidies for feudal aids. For this purpose the 
concurrence of all freeholders apart from all distinctions of 
tenure in the election of representatives was on the ordinary 
principles of common consent ess~tial. It may have been 
for this reason that the ;,Tits are cariJful .in directing 
elections to be niade in "the full county," that is in the • 
County Court where all f~eeholders were bound to attend. 
It may at least be seen .that at this time the Crown looked 

··with n~ disfavour upon the extension of the suffrage. ·· 
In the reign of Henry IV. all doubt upon the subject was 

removed. It was then expressly enactedt that" all persons 
present at the County Court, as well suit0rs duly summoned 
for any cause as others " should attend the election of their 
Knights for the Parliament. The object of this statute :j: seems 
to have been the removal of all uncertainty both as to the . . 

persons represented and. the persons who were to elect; and 
its effect was th\t the Knights represented all freeholders 

. whether tenants of Lords of Parliament or not ; and that all 
freeholders who attended at the County Court were entitled 
to choose Knights, and were bound to contribute to the wages 
of those whom they had thus chQsen .. This Act was soon found 
to require amendment. Whether the wide expressions which 
it contains were inadvertently used, or whether its policy 
was more liberal than the -existing state of society would 
admit, we have now no means of ascertailling.' All tqat ,is 

* Hallam, Middle Ages, iii. 17, 218. t 7 Henry IV. c. 15. 
! See 1 L~rd's Report, 357. 

• 
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known on the subject is contained in the Amending Act 
itself,~~ which for upwards of four hundred years regulated 
the elections in the counties of Englanrl. Its preamble 
recites that "the electi.ons of Knights of Shires have now 
of late been made by very great outrageom; and excessive 
number of people either of small substance or of no value, 
whereof every <me of them pretended to have a voice 
equivalent as to making such elections with the most 
worthy Knights and Squires d~lling within the same 
county." The ertacting part ~rovides that the electoral 
franchise shall b~ confined to freeholders of lands or 

• tenements of the annual value of forty shillings. 
It is difficult, perhaps indeed it is impossible, to express 

accurately this qualification in language of the present day. 
. . 

~Ir. Hallam t writing in 1816 says that" sixteen is a proper 
multiple when we would bring the general value of money 
in this reign (that of Henry VI.) to our present standard." 
This calculation would therefore give us in round numbers a 
£30 franchise. Prynne +in speaking of members' wages 
records his opinion that forty shillings in 1660 were scarcely 
equivalent to four shillings when. wages were first 
demanded. After allowance is made for the difference in . 
the value of the pound sterling between th~ time of Edward 
I. and of Henry VI., this calculation is not very different 
from that of Mr. Hallam. If we take the price of w.heat as 
a standard, the amount will be somewhat less. The average 
price of wheat during the first half of the fifteenth century 
was about 7s. a quarter.§ The qualification therefore was 
equivalent to about six quarters of wheat. The average 
price of wheat from 1771 to 1855 was about £3 a quarter.JI 

* 8 Henry VI. c. 7. t JJfiddle Ages, iii. 369. 
t Parry's Parliaments, xxxiii. § Tooke, History of Prices, vi. 397. 
11 lb. 405. 
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Thus the qualification would be an £18 freehold of 
our day. 

§ 2. The origin of the borough franchi~e has been the 
subject of much controversy. A large part J:towever of 
these discussions belongs to the mere polemics of the day; 
and the theories which they maintain may be dismissed 
with little ceremony. Two leading opinions remain which, 
as in the case of the count;y franchise, seem when. combined to 
give us the truth. The firs~ of th~se optnions is that the 
franchise depended on the payment of soot and lot or the 
local rates and other charges upon the town : the other is, • 
that it arose from burgage tenure. The early writs afford 
no infQrmation on the subject. They merely direct the 
sheriff to return citizens and ·burgesses for every city or 
borough in his bailiwick ; and neither distinguish between 
chartered and unchartered towns, nor prescribe any electoral 
body. It seems reasonable therefore to believe that the 
burgess who came for himself and for his community was 
chosen by burgesses,* that is by the free inhabitant house­
holders of the borough, members of the Court leet and 
subject to its jurisdictio~, and liable to contribute to all ·the 
burthens whether local or genBral of the borough. This 
view was adopted by a Committee of the House ofCommons 
which in 1623 under the presidency of Sergeant Glanville 
had occasion to investigate the entire subject. That 
committee, the members of which Mr. Hallamt describes 
as " the most eminent men in respect of legal and consti­
tutional knowledge that were ever united in such a body," 
reported that "of commo~ right all the inhabitants house-

. holders and residents ·within the borough ought to have voice 
in the election."t But although the burgesses of Domesday 

il Hallam, Co1t3t. Hist. iii. 41. i Ib. 40. t Glanville's Rrports, 142. 

• 
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Book and of other early records were doubtless inhabitants 
of tenements in their respective boroughs, the quantity of 
their interest in these tenements must still be ascertained. 
Lord Holt and other eminent lawyers have inclined to the 
opinion that those only were burgesses within the primitive 
meaning of that term who held that description 9f freehold 
known aE? burgage tenure. This tenure was probably the 
original tenure under which town property was held. The 
inferior forms of tenancies are of comparatively modern date. 
The borough, even •though 'tminc<4!'porated, possessed common 
property and•enjoyed .common privileges. Such permanent 

• rights would naturally be confined to those who had a 
permanent lJroperty in the soil. But terms of years even as 
early as the time of Edward I. were not uncommon ;.and it 
became necessary to deal with the rights and the liabilities 
of the -lessees. We find in several records examples* of 
persons being exempted from tallages on the gTound that 
they did not participate in the liberties of the borough, and 
of others being expressly declared subject to these impositions 
as the condition of their being admitted to the rights of 
burgesses. It would therefore appear that those only who 
paid scot and lot were burgesses ; tlaat those only who held 
by burgage tenure paid scot and lot ; but that, at least in 
some cases, inhabitants who held estates less than freehold 
were allowed to pay scot and lot, or in other words were 
admitted to the liabilities and so to the rights of burgesses. 
It is probable that the usage with respect to the admission 
of such tenants was not uniform. In some boroughs the 
ancient exclusive rights of burgage tenants were maintained. 
In others the equitable claim of taxable inhabitants having 
only a chattel interest was recognized. Thus the two 
species of franchise, which in the pre-reform days were 

11 See Hallam, Canst. Ilist. iii. 42. 



510 THE CONSTITUENT BODIES. 

found in the s~ot-and-lot ·and in the burgage-tenure bor<{ughs, 
seem to have been gradually produced.* 

§ 3. Such were the original Electt>rates of England. The 
communities of the counties and the communities of the 
cities returned each their two members. The communities 
of the towns returned some two members, some bl!t one, 
according to their size and wealt?-. · The community of the 
county was understood to mean · the . freeholders of the 
county, from the middle ot the ftfteenth •century no longer 
defined by tenure but restricted #J)y al!lount of· freehold 
property. The community of the cities and towns :meant all ~ 
the resident inhabitants who contributed to the local taxes. 
In moJit cases, though probably not in all, these expressions 
were equivalent. All the resident inhabitants contributed 
to the' ~ates. All the contributories to the rates were resi­
dent inhabitants. The rural ele9torates were slow to change. 
They admitted among their mnks Chester and Durham. 
They received additions from without, although not entirely 
on ~he same footing as that of their own representatives, on 
the annexation of Wales, on the union 'Yith Scotland, and on 
the union with IrelanJ. But the representation of the 
English counties was governed in 1832 by the statute of 
1429. The same counties sent up the same number of 
members, often indeed from the same families. The defini-

. tion of an elector was the same when William the Fourth · 
ascended the throne as it was in the days of Henry the 
Sixth. But even in the sl.owly changing agricultural body the 
alterations of fom centuries were visible. The forty shilling 
freeholder of the nineteenth century was a very different 
person from the prosperous proprietor who in· the fifteenth 
century was considered as entitled· to vote with the most 

* See Hallam, Const. Hut. iii. 43. 
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worthy Knights and Squires of the county. Even the sacred 
freehold had to compete with a novel and hardly less impor­
taut interest. Almost at the very period at which the Act 
of Henry VI. was pa~sed, forces were in operation which 
gave an impulse to the extension of the despiRed estates for 
years. In the reign of Henry VIII. this interest had become 
so considerable that the Legislature thought fit* to protect it 
against technicalities by which the freeholder could fraudu­
lently threaten its existence. But although this new inte­
rest when thus set:ured g:pew a:r,}d ·prospered, no room was 
made for it i.l~ om• electoral system. The tenant for life of 

• a miserable kitchen garden was a member of the com­
munity of his county. The lessee for 999 years of the 
largest farm in England had no place in county organization. 

The history of the second branch of the electoral com­
munities was more varied than that of the counties. Both 
in the electoral rolls of each community and in the commu­
nities themselyes strange anomalies had arisen. The old 
scot-and-lot qualification had in many places fallen into dis­
use. The elections were managed by the Mayor and Coun­
cillors. In many of the boroughs of late creation the 
franchise was expressly. limited to J;he municipal function­
anes. During the period of triennial Parliaments, that is 
during the reigns of William and of Anne, when party spirit 
ran high and contests were freqaent, and no special 
machinery for determining questions relating to contro­
verted elections had been yet provided, the electoral rights 
in each borough were dealt with by the House of Commons 
according to the immediate exigencies of party warfare. It 
appears to have been at this timet that the electoral rights 
of corporations, sometimes large sometimes very small, were 
recognized. By an Act of George II.t the last determina-

• 21 H. VIII. c. 15. t Hallam, Const. Hi st. iii. 46. t 2 George II. c. 2. 
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tion of the House of Commons was made conclusive as to 
the right of elections. Some check was · thus put to the 
continuance 6f this great grievance, but many absurd and 
unreasonable decisions were at the same time confirmed. 

Nor was the state of the boroughs themselves less anomal­
ous than that of the electors in each borough, although the 
causes of the disorder were different. M~ny towns which 
ought not to have been represen~ed possessed full electoral 
rights. Many towns whose claim to share in the councils 
of the country was bey on~ dispate wen! unrepresented. I 
have already indicated some of the ciraumstances that led 
to this result. Many boroughs even before the Common~ • 
wealth were hopelessly insignificant. They seem for the 
most p41rt to have belonged to the ancient demesnes of t.he _ 
Crown, and to have been compelled on thi.s account to attend 
in Parliament. When the practice of Parliamentary attend­
ance was once established, these boroughs continued to send 
their members, although the significance of the ancient 
demesne had passed aw~y. In some cases the miscon­
duct of the sheriff affected the representation, although 
generally by deficiency rather than by addition. Many 

· towns voluntarily aba~doned or ol;Jtained exemption from 
Parliamentary service. At a later period ~umerous boroughs, 
and. those generally of a manageable size, were added for the 
purpose of strengthening the interest of the Court. But 
there was a still more potent cause for the .anomalies of our 
representative system. In earlier times the southern and 
western counties of England were far the most populous 
and the most wealthy parts of the kingdom. In them were 
s.ituated the great seats of national industry ; an~ in them 
were consequently the greatest number of boroughs. The 
North was then a desert region with a scanty and sparse 
population which contributed little to the material riches of 
the country. But the great industrial events which m~.trked 

• 



THE CONSTITUENT BODIES. 513 

the latter portion of the eighteenth century brought with 
them unexpected political changes. Political power must 
follow population and wealth. Population and wealth come 
in the train of industr}f. The seat of industry is determined 
by economy of cost.* That economy which ,had once been 
favourable to the South was now pronounced in favour of 
the districts where coal and iron were most accessible. The 

, great storehouses of coal and iron were in the barren and 
despised districts that lay to the north of the Trent. These 
counties became th~ scene of an ~traordinary immigration. 
The populatioa whi<Jh under William III. t was estimated 
~t eleven hundred thousand exceeded £ve millions when 
William IV. ascended the throne. Great cities sprang 
up with wonderful rapidity ; and fortunes were • accu­
mulated which then seemed fabulous. But the Constitution 
had made no provision for these new interests ; and the 
selfish policy of the agriculturists! soon awakened the 
manufacturers of the North to a sense of their political 
depression. Then, after a contest that shook old England 
to its centre, the House of Commons experienced its :first 
great organic change. 

By the Act of 1832 the number of county members was 
increased by one-third. The larger counties were divided 
into separate electoral divisions, each returning two mem­
bers. The counties of second-class magnitude obtained three 
representatives. The county franchise was e~tended. The 
old forty shilling franchise was retained, but copyholders 
lessees and occupiers of certain specified annual amounts 
were admitted. Eighty-seven boroughs were either wholly 
or partially disfranchised. To forty-three new boroughs the 
right of sending one or two members was given. When a 

• See Plutology, 307. t See Knight's Hist. of Eng. v. 3, 47. 
t See Roebuck's Feist. of thr Whig 11finistr<J, i. 6. 
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large population was unrepresented, several pari~hes were, 
as in Finsbury, formed for Parliamentary purposes into a 
borough. When a large poplilation bad grown up outside 
an old borough but contiguous to• it, the limits of that 
bt>rough were, as in Exeter, extended for Parliamentary 
purposes to its suburbs. · When the population was small, 
the constituencies were enlarged by the addition of the 
adjacent districts, whether suburban or merely rural, or by 

0 

the confederation of several separate towns. All the various 
borough franchises were aiolishe~; and a uniform ten pound­
household franchise · was substituted ~ fQr them. These 
changes, whatever may in other respects have been their­
merits, involved some serious deviations from constitutional 
prin:ciplles. Apart from the removal of admitted and com­
paratively recent abuses, some of the positive features of 
this measure were certainly novel. The Act admits inequa­
lity of representation. It disregards the n~tural divisions 
of localities. It separates districts that are naturally united, 
and it unites districts that are naturally distinct. It takes 
for the basis oftbe franchise a pecuniary qualification. Like 
J;Dany o~her compromises, it seems to have· accepted the 
theories of the reformers, while it was careful in practice 
not to give these theories their proper effect. In such 'bir­
cumstances it is not a matter of surprise that in little more · 
than twenty y~ars the case which was thought to be finally 
decided should have come on for rehe~ring. 

§ 4. Various theories have at different times been pro­
posed either as a basis for some proposed alteration in our 
polity or as an explanation or defence [Jf its existing form. 
Some of these theories· cannot be reconciled with those his­
torica,l characteristics of our system which ,I have endea­
voured to indicate. The results which they commend may 
be gqod absolutely, but not for us. · They are, to use· an 
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expressive phrase, not English. They are foreign to our 
political organization. There is no germ in our early politi­
cal or social condition from which such results could have 
been developed. It is"on this ground that we must exclude 
all these organic changes of which Mr. Bentham was the 
leading advocate. Such a democracy as he contemplated 
is as little known to our political law as a republic. Our 
ancestors had· no greater sympathy with manhood suffrage 
than with consuls or presid~ts. At no period of our his­
tory do we find iwy trate of personal representation. It 
was for their •respective communities, and not for any indi-

• vidual persons, that our Knights and citizens and burgesses 
have at all times come to Parliament. This great political 
doctrine, which, Mr. Buckle* tells us, must eventuall~ carry 
all before it, was not merely unknown to our ancestors, but 
wa'l alien to the principles upon which they proceeded. 
The possession of land was the fundamental principle or 
Teutonic settlement. The freeholder and the freeman we ~ 
originally convertible terms.t The man that had land t Jk 
his part in the courts or assemblies of the freemen. 'he 
man who had not land remained under the protection, i1 the 
mund and bohr, of another. Our e~trly law did not f< ego 
the security which the force of neighbouring opinion b1 1gs. 
The freemen were bound to act together in their rna c or 
their shire, their hundred or their tithing. The Lor( was 

I 

bound to answer for his followers in the courts from · .1ich 
those followers were excluded.t In such a system here 
was no room for personal representation. The politicr unit 
was not the man, but the tithing or the Lord. Thus vhen 
representation commenced, it was not the adult popula .)n of 
the district but the suitors of the County Court that• ected 

* Hist. of Civil. i. 396. t Kemble, Saxons in England, Jl. 

t Ib. 256. 
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the Knights : and it was the citizens and the burgesses who 
in like manner elected the members for the cities and the 
towns. In each case the persons represented were organized 
bodies, and not isolated or unconnecte<;l individuals. It 
follows therefore that at all times some political qualification 
was deemed necessary, some evidence that the elector was a 
bona fide member of his community whatever that might 
be. In later times the amount of qualification may have 
varied ; but there never was 41 period in English history 
when mere birth apart frora stattl.s was sufficient to confer 
political rights. The personal origin oo such rights is a 
Roman not a Teutonic principle. In the ancient republics • 
citizenship usually brought with it the enjoyment of pro­
perty.*- With our ancestors the possession of property was 
the indispensable condition of the full enjoyment of political 

rights. t 
Equality of electoral districts also finds no place in 

English polity. Just as we have equal rights but not to an 
equality of things,! so we have equality of-representation 
but not of the things repres~nted. Our system of representa­
tion arose spontaneously; and it has referenc~ therefore to 
natural and not to ariificial combinations. The political 
divisions of England have been formed by habit and not by 
a "sudden jerk of authority." "No man," says Burke,~ 
" ever was attached by a sense of pride partiality or real 
affection to a description of square measurements. He never 
will glory in belonging to the chequer No. 71 or to any other 
badge ticket." Old prejudices and unreasoned habits, and 
riot the geometric properties of its figure, are the ties which 
bind us to our home. Representation therefore followed in 
England the established division of the country, The origin 

• See Dr. Arnold's Thucydides, iii. 19. 
t Burke's Works, iv. 198. 

t 1 Kemble, 88 .. 

§ Ib. 313. 
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of that division is lost in remote anti( ity. It may have 
been coeval with the first Teutonic S\ tlement, and have 
coincided with the limits of their primiti' kingdoms.* But 
it is certain that for n~arly six; hundred . \ars the writs to 
send two Knights of the Shire :were sent to the sheriff of 
every English county without distinction, to the sheriffs of 
Rutland and of Hertford not less than to the sheriffs of 
Devon or of York. The representation of the towns still 
more forcibly illustrated the same principle. The pooreRt 
Cornish borough ~ad a voi'ce in ~e Legislature as potent as 
the second city in the kingdom. Nor was it until new com-

• munities and new interests had sprung up and claimed 
recognition that we find any complaints of electoral inequali­
ties. Apart from the sinister influences under which repre­
sentatives were given by the Tudors and the Stuarts to 
merely nominal boroughs, the objection to the older system 
was not that it was unequal but that it was exclusive. It 
was P-onstructed for one state of society ; and it wa8 there­
fore unfitted for the requirements of a different ·state. It 
did not provide for the new CODjlmunities that in the course 
of time had been formed. Besides the removal of merely 
accidental defects, it required nothing save expansion. The 
dead or the false communities should have been removed, 
and the new interests required and were entitled to receive 
their writs of summons ; but those changes were not incon­
sistent either with the representation of communities or 
with the equality of that representation. 

It further follows that numbers do not form the basis of 
our representation. The number of representatives in each 
constituency does not and it seems ought not to vary directly 
as population. That the representation never has_ so varied 
is clear from what I have already Raid. That even on the 

• See Kemble, Saxons in Eng. i. 72, 146. 
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principles of those who on the grounds of equality advoc-ate 
such a variation· onr representation ought not so to vary, or 
.that our laws cannot be taken to have intended that it should 
so vary, may readily be see!).. When the representation is, 
as it has always been in England, nation~l, the increase in 
the number of members in any locality in proportion to its 
population is so far from tending to equality of suffrage that 
it directly viohttes that principle. A member represents all 
his constituents and not any part of them merely. Where 
there are two members, .each !-epresents the whole c.on­
stituency ; each of them is elected by a:ad is "responsible to 
the whole body of electors. If is not the case that· one • · 
member represents one part of the district, and another the 

_ other part. Both of them are members for the whole, and 
the elector who votes for them votes for two representatives 
and not for one only. The elector therefore of a single-

. seated district has only half the representation and half .the 
voting power of an elector in a double-seated district. It 
does not alter :he case that in the latter district there is a 
larger population. It is .no cure for the irregularity to 
remind the man who votes for a single member that there 
are in the adjacent district! ten thousand people who have 
the right of voting for two members. it is not exact poli­
tical equality to gi,·e to each of ten thousand men twice the 
voting power that we give to each of ·five thousand of their 
neighbours. Much less is it political equality to gi':'e to each 
of twenty thousand four times the voting power that each 
of the five thousand, possesses. 

But while the principles of our early Constitution reject 
these popular theories of reform, they are not less hostile to 
many cherished doctrines of the Conservatives. If the 
Common Law never knew a numerical basis, it never recog­
nized the virtue of a pecuniary qualification.· Until the 
reign of Henry VI., a century and a half after the days of 
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Edward I. and more than two hundred years after the 
Charter at Runnymede, status !Lnd not property was the 
foundation of the franchise. The rights and the obligations 
of the freeholder or oi the burgess were those of the class to 
which he belonged. His political capacitydidnotdepend upon a 
shilling more or a shilling less in his annual rental. Property 
was indeed the foundation of his status, but his status 
when once acquired was independent of his wealth. The 
smallest tenant in chief was, under the Charter of John, 
entitled to his w~t of summons equally with the wealthiest 

• 
Earl. The .poor~t freeholder who attended at the County 
Court, had before the introduction of a statutory qualifica­
tion, as great a share in the election of representatives as the 
most worthy Knight or Esquire in the land. 

Whatever colour the pecuniary qualification as intro­
duced by statute derived frvm the uniform practice of so 
many years, no such aTgument can be urged in favour of 
the educational tests or the plurality of votes or other similar 
systems which late politica.l discussions have brought into 
notice. All such projects are mere innovations. They have 
no root in antiquity. They are on the contrary inconsistent 
with fundamental and well recrgnized principles of our 
law. Our Constitution knows nothing of such fancy fran­
chises. It wa.;; framed by plain men and for plain purposes. 
It deals with classes, and refuses to notice the different 
degrees of numbers or of wealth or of knowledge or of virtue 
which any such class comprehends. Is a man a tenant in 
capite, is he a suitor of the County Court, is he a citizen of 
such a city or a·burgess of such a town, are 8imple questions: 
and admitted, at least in early times, of a simple answer. 
But to separa,te the learned from the unlearned, to discrimi­
nate the respectable from the ill behaved, to set up model 
constituencies of excellence and of worthlessness, or to assess 
the relative political influence of professions and trades and 
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inferior occupations, never came within the contemplation of 
our earlier statesmen. In political affairs as in all other 
things the English Common Law was true to its guiding 

·principle, "Lex omnes uno o?'e aUoq?J#itur."':' 

Another subject which has recently attracted much 
attention, but to which the preceding view of our constitu­
tional growth is unfavo~rable, is the Representation of 
Minorities. If the doctrine of Personal Representation 
were accepted, the claims of Minorities would be just., But 
this claim is not consistent with t-'-e doctrme of Representa-• . 

tion of Communities. A community is fr~m it~ very nature 
regarded .as a single person, and must speak with a si~gle • 
voice. That voice can express nothing else than the will of 
the majority. Nor. is this an arbitrary arrangement. It 
arises necessarily from the circumstances of the case. Where 
some decision of the whole body must be adopted, if after 
full and free discussion the opinions of each side remain 
unchanged, and if no compromise can be effected, the opinion 
of the majority must prevail. If either of the two must give 
way, 'the few must yield to the many,· not the many to the 
few. It is· so in Parlia}llent; it is so in the Cabinet; it is so 
on the Bench ; it is so in every practical matter in life. In 
these cases which involv; a single and immediate action, the 
minority is conclusively bound by the decision. But in con­
tinuing cases, sucli as questions of policy, the dissentients 
have their remedy. They may become the majority. If 
they be zealous in support of their views, and if these views 
be founded in reas'on a~d justice, they are sure to prevail. 
Under the influence of full and free 'discussion errm;s are 
gradually dispelled, and the rejected opinions are gradually 
adopted. Old opponents are not irritated an~ confirmedl'in 
their prejudices by a separation of the several parties into 

• 2 bu;t. 184. 
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hostile camps of unchecked partizans. They are enlightened 
and conciliated by continued and amicable discussion ; and 
treat their opponents not as strangers or as hostile, but as 
members of the same• community dealing with matters of 
common interest. 

For the same reasons which lead to the rejection of the 
doctrines of Personal Representation and the Representation 
of Minorities, I must also dissent from that modification of 
those doctrines which is contained in the electoral system 
proposed by Mr. Hare. Tltat sy~tem indeed does not propose 
to represent winoQties : it eliminates them. It accepts the 

• doctrine of personal representation ; and l)rOl}Oses by 
judicious treatment to render that doctrine not only harm­
less but beneficial. The treatment consists in the voluntary 
formation of unanimous constituencies without regard to 
local connection. I do not enter into the details of this 
system, not from any want of respect for the care and the 
ability which they display or for the still rarer quality of 
appreciation of our earlier polity which Mr. Hare has shown, 
but because it is useless to discuss particulars when the 
principle itself is at issue. Personal Representation is not, 
as I have attempted to show, the th~ory of our Constitution; 
and therefore, if the view I have taken be correct, no system 
avowedly based upon that principle can be accepted. Nor 
can I think that the temporary association of electors for the 
choice of a representative is such a political organism as 
alone our Constitution recognizes. It is transitory. It bas 
no independent existence, but is formed for electoral 
purposes only. It sends to Parliament not persons entertaining 
certain opinions or feelings, but persons who are agents for 
those opinions or feelings, untempered by any admixture 
of other sentiments and uncontrolled by any regard for 
other interests. But the most obvious and the gravest 
objection to the system is that it seeks to cure one evil by 
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another of at least equal magnitude. The remedy is as bad 
as. the diRease. Mr. Hare seeks to overthrow the tyranny of 
the majority, and he sets up the tyranny of the election 
agent .. Under Mr, Hare's system e~h elector has only one 
vote, but that vote may be indefinitely transferred. This 
object is accomplished by means of a voting list on which the 
elector arranges in numerical order the candidates for whom 
he desires to vote. If the first on ·hi~ list does not need his 

· vote, then he votes for the· second. If the second does not 
need the vote, then he votes f.or the third and so on in • 
regular order. Few electors would c~re w arrange · in 
precise order of merit ten, much less twenty, names. It is • 
certain that in the last names some want of precision would 
be felt, and that the difficulty would rapidly increase with 
the increaRe of names. Even if this obstacle were o'vercom~, 
if the elector could make a satisfactory list of options, his 
efforts would in.. the absence of any combination be ineffectual. 
After a few well known names had completed their requisite. 
numbers, the voting would become random. No vote· can 
be useful unless its relation to other votes can be ascertained. 
The discovery of ~uch a relation implies inquiry or corre­
spondence. The discove1-y of suitable correspondents and the 
conduct of the correspondence would necessarily be laborious, 
and most men· would gladly be relieved from the trouble. 
But these are the circumstances in which a special occupation' 
is generated. The business of constituency-making. would 
be quickly developed ; and, like other specialties, would soon 
by the skill wliich practice· gives banish all personal action. 
A man would then no more fill his own voting list than he 
would compound his own drugs or prepare his own con­
vey~nces. If he insisted upon acting for himself, his 
vote would 'certainly be wasted. If he sought to form 
a· constituency, he would probably find that after w!iting 
a thousand letters, he was one of a constituency of fifty, 
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and that, as such a constituency was too small to be 
reckoned, all their votes were thrown away. His easiest 
and most effectual course would be to take the voting 
paper that some eleetion agent would give him. " The 
difficulty," says Mr. Bagehot,'k "is about the lower names 
on the list. A vote will be of use when it is arranged 
so as to combine with other vote::l, and will be of no use 
when it is not so combined. A voter cannot know that a 
paper which he himself draws up will be of use; he must 
go to an agent, ahd then•being.sure of correlative suffrages 
he will be ~onfirJ.ent of utilising his own. Everything 

• depends on arranging that after his first names are cancelled 
his vote for a name far down his list fit wHh other lists 
whose first names are also cancelled : and no one can do that 
but an election agent. · No one can settle voting papers but 
those whose business it is." So far then from our obtaining 
that intimate personal relation between the electors and 
their representative which :Mr. Hare desires, there ~ould be 
no personal communication at all. No elector could reach a 
candidate, no candidate could find a constituency, save 
through the intervention of an election agent. In the great 
majority of cases these agents would be in reality the 
electors, and the representatives would hold their seats at 
the pleasure of these new patrons. 

§ 5. Some of the securities which those who deprecate 
an unconditioned extension of the suffrage desire to obtain are 
practically carried into effect, although bya somewhat different 
method, under the existing system. These guaranties are 
independent of the question of the franchise. They exist 
alike under its widest and under its most restricted form. 
While they continue in force, no extension of the suffrage 

• Fortnightly Review, No. xxi. 283. 
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can wholly e~clude from the Legislature any interest, or 
stifle any expression of opinion. It is indeed the conspicuous 
merit of our present system that it is organic. Even if its 
growth be represBed or its form dist~rted, it can never be 
subject to the evils incident to an unorganized or even a less 
highly organized population. The representation of districts, 
that is of localized communities, secures in a greater or less 
degree both the representation of interests and the repre­
sentation of opinions, and even . the representation of 
minorities. I have ah·ead~ notieed the •value of indirect 
influences in political affairs. Our owli history presents 
many illustrations of their power. All direct attempts to • 
secure the regular meeting of Parliament were ineffectual ; 
but by substituting for the hereditary revenue of the Crown 
a system of annual supplies perfect regularity has been 
insured. Parliament in early times made many attempts, 
and all of them without success, to iiiterfere· directly with 
the Executive Government. It now possesses under the 
system of ministerial re.sponsibilit.y an efficient control over 
the Administration. That great struggle with t}1e Crown 
which a Civil W 3,r and the execution of the King did not 
end was h;tppily adjuste~ by a slight change in the line of 
succession. In like manner the representation of interests· 
is not the less efficient .because it is indirect. To the direct 
representation of interests as brought together for merely 
electoral purposes there are grave objections. Society 
is not formed in separate horizontal layers. The vari9us 
portions of every community are inextricably inter­
twined, and in proportion to the advancement of the 
community this mutual interdependence becomes more 
marked. Thus no division of interests can be framed which 
is not both inadequate and indistinct. Interests too and 
classes indicate that temporary antagonism which seems to 
exist between the vendor and th~· purchaser, but which on 
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a larger scale and from a different point of view disappears. 
The direct representation of interests as such would there­
fore proceed upon and tend to confirm the belief that there 
is a radical hostility Mtween the different parts of society· 
This objection disappears in the representation of dis­
tricts. It is the natural tendency of industry to distribute 
itself into special localities. This aggregation, when once 
it has begun, is progressive; and the industrial divisions 
thus become more and more definite. Each locality there­
fore bears the sta~p of it!! pred~minating industrial pursuit: 
Some constiimenc.ies prefer a landed proprietor, others a 
shipowner, others an ironmaster or a cotton manufacturer. 
But these members occupy a different position from that 
in which they would be placed if they were sent directly to 
represent the Agricultural or the Shipping. or the Manu­
facturing interests. They are sent by their constituencies 
as the local contribution to the National Legislature ; they 
do not appear as the attorneys of particular cla10ses. Among 
their constituents they reckon other persons than the 
predominant class onlj ; and it becomes their duty to learn 
and to regard the feelings and the wants of those persons 
also. When different classes are iancluded in one electoral 
district, they soon find that they have many common 
interests and sympathies which influence tl1em in the choice 
of a representative. Thus interests are practically repre­
sented in districts: but the direct representation of the 
former is based upon the differences between electors, the 
representation of the latter upon their agreements. 

The represBDtation of districts also affords the means by 
which every diversity of opinion finds expression in the 
Legislatttre. This result is produced from the variety of 
electoral districts, a variety which from the causes already 
indicated must increase with the development of the nation. 
The more numerous and the more dissimilar the commu_nities 



526 THE ~ONSTITUENT BODIES. , 

are, the greater is ·the probability that all shades of opinion 
will in so~e ~onstituency or other meet with sympathy. 
'There is seldom such unanimity upon any question that 
every constituency will pronounce ill its favour. It often 
happens too that constituencies return a representative from 
many of whose opinions they dissent, because in other 
respects they have confidence in him, or because he has local 
influence, or because they do not care to break off the 
connection with one who has served them long and well, or 
from some similar reason .• The ~ractica1. result is that the 
House of Commons reflects with toleri.ble' tLccuracy the 
prevailing opini~ns of the entire country in the proportion • 
oftheir relative prevalence. Those which are most general 
are most fully represented, but it seldom happens that any 
js entirely excluded. The House of Commons, like the 
nation of which it is 'a miniature, " is a place where minorities 
heresies oppositions remonstrances and protests of every· 
kind are represented and entitled to a hearing."* 

We must not regard this system as the result of any 
artificial arrangement of checks or ·balances. 'It grew up 
without any such intention of its founders or any knowledge 
on their part -of its tendWJ.cies. These tendencies have been 
produced by the operation of known social forces. It is to 
the agency of these. forces and not to any other cause that 
we must attribute the general success of our Representative 
Institutions. That a system which was founded . in the 
thirteenth century s~ould continue to work efficiently in the 
nineteenth, and that the princip:;tl defects in it which are 
now observable arise not from a froward retention of . 
customs but from a heedless departure from them, is strong 
evidence of continuous political life. As the nation: grew, its_ 
institutions grew with it. As the nation continues to grow, 

* l!;d. Rev. c. 229. 
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these institutions will in the same manner, and in obedience to 
the same law of growth, continue to expand. Locality is not 
indeed, as we shall presently see, the sole basis of our repre­
sentation ; but i~ must always be an important one. While 
the natural limits of locality are preserved, not in their 
infantile form but in the form which the growth of the 
country indicates, there is no danger that any important 
form of opinion will fail to find 'its place in Parliament . 

Our present system also finds room not only for minorities 
in the nation at latge, butein so:g:Ie cases even for minorities 
in individual- con~tituencies. That which in the case of 

• opinions is effected by the variety of constituencies and the 
localization of interests is effected in the case of constituencies 
by a plurality of members. If all the members ofthe House of 
Commons were returned by a national vote, none but the 
majority of the nation could be represented. If each 
constituency returned one member only, none but the 
majority of each constituency could be represented·. But 
when two or more members are returned, the case is 
different. When the partit;)s at all approach to equality, a 
compromise usually takes place. Each party returns one 
member. In two constituencies captaining each 500 Whigs 
and 525 Tories, if each constituency returned one member, 
two Tories would of course be elected. If there were one 
constituency of 1025 Tories and 1000 Whigs and with two 
members, the result of the election would ptobably be the 
return of one Tory and one Whig. The 1025 ~ories would 
not attempt to carry two memhers against the 1000 Whigs.* 

§ 6. It is no part of my purpose to attempt the 
construction of any project of English electoral reform. 
Such an attempt would require a command over facts and 

• Senior's Essnys, ii. 304. 
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d~tails which I do not possess, and which in the absence of 
any complete official inquiry is perpaps not at present 
attainable. I am moreover fully sensible of the difference 
which Mr. Burke* has noticed between a statesman and a 
professor in a university. " The latter has only the general 
view of society, the former has a number of circumstances to 
combine with those general ideas and to t~ke into his · 
consideration." But while it is the province of the practical 
politician to apply to the existing circumstances of his 
country and of his time the theQrems of• politics, it is the 

• 
duty of the political student to asce;tain ~ the general 
principles involved in our polity, and to examine the • 
character of changes' which these principles exclude or with 
which they are consistent. I proceed therefore to indicate 
the conditions with which, as it appears to me, an electoral 
reform, if it be founded on our traditional policy, ought to 
comply. 

In the first place then the subject of representation must 
be an existing community. It must be an organized 
political body, having its own independent vitality, and 
thereby capable of exercising political functions. It is to 
such pre-existing and i.ndependent organisms, and not to 
individuals or aggregations of individuals for~ed for merely 
electoral purposes, that according to our Common Law the 
right of representation accrues. On this subject I glaqly 
cite the .authority of Mr. Hare, although that gentleman's 
system scarcely harmonizes with the historical theory 
which he accepts. "The electoral amendment," he says,t 
" which would be most in accordance with the historical 
forms of social progress in this country would be that which 
would enable every locality every community and every 
great or ancient association having a· distinct corporate 

* W.,orks, vi. 101. t Hare, On Election of Representatives, 55 (Ed. 1). 
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existence and the ordinary conditions of permanency to form 
a constituency or electoral nucleus capable of being repre­
sented in Parliament." 

Further each sucho community when once established 
should for electoral purposes be deemed equal. Equality 
should at lea~t be the general rule ; and any deviation from 
it should be exceptional and limited. At the same _time 
there should be· in each case a plurality of members. No 
community should have more than two members ; very few 
should have but .one. \Vhere any community has in-

• 
creased to Sl.\Ch a~\ extent as to require additional repre-

• sentation, its increase in bulk will in the natural course of 
political evolution be attended by an increase in the com­
plexity of its structure : and a division of the original whole 
will spontaneously take place. Thus additional representation 
will be obtained by the generation of additioual commu­
nities. Where however thfl growth of a community has 
not reached that stage at which differentiation takes place, 
it has no more right to a larger share of Parliamentary 
influence than a large man or a rich man has above a small 
or a poor man. 

It must not be supposed that this electoral system is 
immutable. That state· which is ·without the means of 
some change, it has been said, is without the means 
of its preservation. Our Common Law, so ready in other 
respects to shape itself to the requirements of national 
growth,' was little likely to fail in so important a condition. 
Our representation therefore obeys the universal law of 
change. Old communities fall off, new communities are 
added. The Counties Palatine, Calais while it was au 
English possession, Wales Scotland and Ireland as these 
countries were respectively absorbed, all towns of any con­
sideration that Wf)re anteTior to ~he reign of Henry VIII., 
and, more notably still, the ·older Universities, have all since 

2M • 
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the beginning of the sixteenth centmy been added to our 
representation. But with the sole exception of the Univer­
sities these additions have been exclusively of counties or of 
towns. Nothing has hitherto beeil done for the great 
interests whicll in modern times have grown up irrespective 
of locality. In the thirteenth century there were few lay 
communities which were not sufficiently included in some 
shire. or some city or town. The social development of the 

_ co~ntry was very imperfect ; and the rough _division which 
was originally based upon the cir~umstaiVJeS of the property 
of the Crown was for such a condition sufficiently accurate. . . 
But the growth of the national industry both modified the • 
old communities, and called into . existence. others of a dif­
ferent character. 

Where the nature of the industry is such as to admit of 
the aggregation of. its members in the sa.me locality, new 
comri:mnities are formed by the separation as they grow ·of 
the different parts of tha,t ·locality. New counties may be 
carved out of the parent county, and each city or town may 
become the metropolis of. a surrounding district. When the 
nature of the industry is not consistent with such an aggre­
gation of·w.orkers, the~r union assumes a different and some­
what less . definite shape.*. The community is in such 
circumstances formed by the combination of persons ar 

classes of persons similarly occupied in different places. 
There is a tel\dency to combinet among individuals in the 
same. occupation; ai:?-ong similar societies in different places; 
among different societies in the same place. These integra­
tions take place in the professions, in the distributing · 
classes, ~n the so-called productive classes, and among both 
the employers and the employed. Many of these asso-

* See Mr. Herb~rt Spencer's Fi1:st P1·incipl:es, 202: 
t Assoc. for Soc. Science,.Report on Tmdes Unions, xvii . 
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ciations comprise a large nUiilber of members, and are in 
receipt of a considerable revenue. Such bodies may well seem 
entitled to utter their sentiments and their opinions in the 
legislature of the country. The theory of our_ Constitution, 
as declared in the writ of Edward the First, requires that 
what concerns all should be approved by all. The practice 
of our Constitution. admits not merely additional counties 
and towns, but also, as in the caRe of the Universities, other 
commmfities not founded on mere contiguity. It is difficult 
to suppose that .the :fir~t Edward, if such communities . . 
existed in hi~ day,. wol,lld have failed to seek their advice 

• and assistance. Yet for this class of communities l)O pro­
vision has yet been made. I have avoided specifying any 
particular body, both because examples may readily be found, 
and because I do not wish to enter into any details of 
electoral reform. But it is in this direction, as I think, that 
those must look who desire a satisfactory revision of our 
political system. 

The extension of .the electoral franchise is perfectly 
distinct from the distribution of seats. Notwithstanding the 
favour and the dread with which this extension is regarded, 
its real importance seems to me very much inferior to the 
other branch of the subject. The g;neral principle on which 
it depends is sufficiently obvious. . If the representation be 
of communities, the members of each community must be 
the electors. No test should be required from them other 
than that of bona fide membership. The evidencfl of mem­
bership niust of course vary according to the character of 
the community. No uniform franchise would be possible; 
or if it were possible, would be desirable. But as a general rule 
some direct contribution to the revenue of the community 
affords the obvious and natural test. In counties and towns 
this contribution would take the form of the payment of 
rates. In other constituencies it would be determined by 

2• M 2 • 
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the character and the rules of the society. But the rate­
paying qualification rests on a very different foundation 
from the rent-paying qualification. It is the participation 
in the municipal burthen, in the life ~ the local community, 
and not the mere possession of wealth, that is the basis 
of the suffrage. Although the ratepaying rule would exclude 
lodgers, such persons would' usually find_ a place in some non­
local constituency. In the case of such constituencies it 
might perhaps be required that no person should belong to 
more than one constituency, an<\ .that· tj1ose who held a 
double qualification should tlect on which of ~he two they 
would ~·ely.. The advantage would probably be a greater • 
variety in the representation. If, for example, the clergy 
formed a special com;tituency, and were confined to its limits, 
the resident members of the Universities would acquire a 
representation which practically they do not now possess. 

The grounds on which I h~ve thus advocated a ratepay­
ing qualification in the existing constituencies are purely 
historical. They do not rest upon any assumed fitness or 
unfitness of any particular class of persons. The ratepayers 
seem to be the lineal representatives at the present day of 
the suitors of the County Court or of the resillent house­

. holders that paid scot a~d lot. They' are the persons who 
form the local community ; and, since it is the community 
which is represented, they are the electors. The same con­
clusion haR also been reached from different p~emises. Mr. 
8pencer, * on grounds not of history but of general principle, 
contends ·that the incidence of taxation must be made more 
direct in proportion as the franchise is extended. He urges 
that it is only by this means that the relation between State 

. action and cost can become palpable ; and that a check can 
be placed upon the tend~ncy which· the working classes . 

*'Essays, 2ud series, 243 . . 
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so strongly show of a desire unduly to extend the func­
tions of Government. Mr. Spencer also contends* that 
the ratepaying qualification is a valuable test. Those 
tenants whose rents ~repaid by their landlords lose their 
votes. Those tenants who pay their own rates thereby 
obtain votes. The former are so improvident as to be 
so inconvenienced by the payment of rates that they 
prefer disfranchisement to payment. The latter resist 
present tel!lptations and save money, with the view (among 
other ends) of ~ying r~tes and becoming electors. But 

• 
political imJ:irovi~ence generally accompanies pecuniary 

• improvidence. The ratepaying qualification thus encou­
rages the spontaneous separation of the provident and the 
improvident. The improvident disfranchise themselves. 
The provident are enfranchised by their own act. 

• Ib~ 255 . 

• 



CHAPTER XX. 

'l'HE CHECKS UPON :iARLIAIIitENT . • 
• § 1 .. The classifica~ion of Governments has always been • 

a favourite subject with political philosophers: The division . 
. usually accepted reflts upon the number of persons by whom 
the sovereign power is. admi:p.istered. According to the 

.limitation·or the· extension of this number Governments are 
described as Monarchical or Aristocratical or Democratic or 
as forming some combination of the~e principles. But this 

. diVision is based upon the external form of Gov.ernnients, 
and n.ot upon their iJ?-terior structure. It has reference to 
the persons who direct the organism ; but it overlooks the 
character of the organism itsel£ · A better principle of 
division seems· to be tl:e distribution of the· sovereignty. 
The sovereign power may consist of one part only or of 
several parts. If the political structure be siniple, its 
functions will also be simple .. If it be complex, its functions 
will be complex. In the former case there is an absolute 
Government; in the latter a limited Government. The 
distinctive characteristic then of a free or Constitutional 
Government is· the composite character of its sover.eignty, 
and not tl~e plurality of its sovereigns. . The distinctive 
.characteristic of Imperialism is the unity of its power, not 
the individuality of the person in whom that power is vested. 
If free thought free speech and free action be stifled or 

• 
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repressed, it matters little whether the tyranny be of one 
or of many. If the whole power of the State be centered in 
one body, if thought and speech and action depend upon the 
will of one person or ~ne set of persons, that Government, 
whatever_ may be its deflignation and whatever its external 
form, is an absolute Government. It possesses the 
machiMry for applying as it thinks fit the whole power of 
the community. There is no machinery by which any such 
application may be arrested. Such is the character · of 
absolute sovereig14ty, wh~ther it he Imper;:ttorial or Demo­
cratic, whetQ.er it derive its ongin from the sword or the 
ballot box, or wh.ether it be exercised by one person or by. 
many millions. Very different l10wever is the Government 
of England. With us sovereignty rests with th~ Queen in 
Parliament. That sovereignty, as. the teri:n itself an~ the 
nature of th_e case implies, is as absolute as that of Diocletian 
or Napoleon. It admits no other limit than those which are 
set by our physical and moral nature. It might seem indeed 
at present inclined towards democratic absolutism. The 
enormous power of Parljp.ment and more especially of the 
representative portion of it, its legislative power, its 
direction through Ministers who are responsible to it of all 
the powers of the Crown, its supervision of the Bench, the 
absolute control of the House of Commons over the finances 
of the kingdom, at first sight suggest a unity of power that 
the most centralizing Gaul could not contemn. But there is 
in reality no such unity. Power is diffu~d through 
different bodies of which the unanimous concurrence is 
required; and it is exercised by each of them under powerful 
checks. These checks relate partly to the regulation by the 
sovereign body of its own proceeding::1, and partly to the 
external influences to which these proceedings are subjected. 
I proceed therefore to consider the constitutional guarantees 
which are secured by the nature of our sovereign power, by . 

• 
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I 

the mode in which it habitually exercis_es its functions, and 
by the principal external circumstances which influence its 
will. 

§ 2. I have already shown that Parliament possesses no 
independent authority. It is merely the Council of the 
Crown. Its functions are deliberative, and the control 
which it exercises over every department of the· Executive 
is indirect. Every act. of State, although it m~y be per­
formed solely in deference to t~e advi~e of Parliament, 
remains the act of the King. • Before the final ttcceptance of 

. the advice which Parliament tenders, the• King has in his •• 
·powers of prorogation and dissolution ample means of 
securing the fullest discussion ana of ascertaining beyond 
doubt the tendency of public opinion. Thus the Crown can 
always. check, even if it cannot ultimately prevent, the. 
adoption of a policy which it deems unwise. This power is 

. at the present day neither impair.ed nor abandoned ; * but 
is, as we have seen, exercised in a new and pe;uliar manner. 
Its agent now is the Cabinet. Th11s the relation of Ministers 
to Parlianient raises a new check in our modern system of 
Parliamentary Government. The Ministers are the natural 
le~ders of either House. .,They facilitate the performance of. 
Parliamentary functions, and 'they keep those functions 
within proper limits and in a steady course. It is their 
dnty to prepare for Parliament all business connected with 
the Admini~hation, to make distinct proposals respecting the 
best means of raising the supplies required for the current 
year, and to reduce such proposals into a tangible form for the 
purposes of debate. In like manner it is their duty to 
suggest such improYements in the laws as the experience 
wl1ich they have acquired in ~he practical administration of . 

* Per Lord Pa.lmel'ston, 3 Han:. clix. 1386 . 
• 
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those laws enables them to offer. The same facilities which 
Ministers possess for ~scertaining what the nation should 
follow equally enable them to advise as to what it should 
avoid. It therefore. becomes their duty to consider the 
probable effects of all propositions that non-official members 
bring forward, and to oppose such as they consider ill-judged 
or ill-contrived or otherwise objectionable .. They thus both 
themselves prepare business f~r the consideration of Parlia­
ment, and they criticize the business that is prepared by 
others. I need no~ dwell ~n the importance of these functions. 
They are es~ential to the succ~ssful working of our form of 
Parliamentary 6overnment. They make the difrerence 
between an organized deliberative Assembly and a mere 
mob. In any large number of people, if there be no organi­
zation, the sense of personal responsibility is lost in the 
numbers; and no means exist for determining the real 
opinion of the assembly. Such a body with~ut some 
guidance is helpless; and if it refuse obedience to its-leaders, 
its conduct will be uncertain, arid its decisions unstable. 
It is the steadiness with which it generally acts,* and the 
care with which it. avoids rash and inconsistent decisions, 
that especially distinguish the House of Commons from 
other popular assemblies. That •these qualities are due to 
our :Ministerial system appears from the headstrong and 
capricious conduct of that Houset at the time when its 
proceedings were not under the discipline of the present 
system, and from the difference in its working which we 
now observe under a strong and a weak Government, that 
is when the House habitually follows or disregards the 
advice of the Administration. 

Two points connected with this part of our political 
system deserve attention. The control of Ministers, 

• Earl Grey, Parl. Gov. 62. 
t See Macaulay, Hist. of Eng. iv. 434 . 
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powerful though it he, does riot in the least interfere with 
the fullest freedom of action on the part of individual 
·members. That control is merely persuasive. Every 
member of Parliament may bring before the House to 
which he belongs whatever proposal he thinks fit, without 
leave asked of the Crown or of any committee. There are 
no Lords of Articles, as in the Scottish Parliament, or 
references to Stan5fing Committees, as in the Congress of 
the United States. The House expects to .hear on every 
such proposal the "opinion of the Adlllinistra~on ; and usually 
defers to that opinion, as to tlle opinion of persons in whose 

·judgment it has confidence, who have the opportunity of '• 
forming a correct judgment upon the question, and whose 
duty it. is to form an opinion. If the Administration approve 
of the propoeal, its assent is evidence to the House that 
the proposed measure will propably be an in1provement. 
If it disapprove, most of its supporters will follow its ad vic~. 
Its opposition therefore ensures that, if the measure be 
carried, ample proof of its merits Rhali have been given. 

We must also observe that this guidance of Parliament 
must be performed by MiniHters -of the CroW!!, that. is by 
persons actually holding high official rank and administering 
the great departments oi' State. Other persons may. be 
versed in the affairs of State, and may possess both long 
experi;nce and even have access to the official sources of infor­
mation. To such persons their fellow members will always 
lend an attentive ear. But their weight is far short of that 
which they would ·have if they spoke tinder the imni.ediate 
responsibility of office, and as the persons whose duty it 
would be to carry into effect the measure under discussion. 
Seats in tb..e Cabinet have sometimes been given· to persons 
without ·any recognized official rank. These arrangements 
have always been unsuccessful. Such a semi-Ministerial 
state bnngs weight neither with the Ministerial party nor 

• 
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with the Opposition. Thus in Lord Aberdeen's Ministry 
Lord Jolin Russell held for some time the novel rank of 
Leader of the House of Commons without any Ministerial 
office. A proposal WitS made that in consideration of its 
laborious nature a salary should be attached to this position. 
The motion was ultimately withdrawn, after an admission 
from Lord John Russell himself that the creation of such 
an office apart from Ministerial duties was if not uncon­
stitutional at least inconvenient.* 

The means o~ self-defence which each of the three 
branches of. the Legislature possesses is the power of 
disagreement. The means by which the Ministry enforces its 
opinion is the power of resignation. Its responsibility is not 
taken away by any vote of Parliament. The act so advised is 
still the act of the Crown, and the principal servants of the 
Crown are responsible for it. Whether the pressure come 
from the Crown or froin. the Parliament, it is the duty of 
Ministers either to resist it or to accept it and its consequences 
as their own. " If," says Earl Grey, t "they continue to 
administer the affairs of the country when powers they 
think necessary have been refused or a course they disap­
prove has in spite of their ad vice been adopted by the 
House, . they are justly held answerable for the policy of 
which they consent to be the instruments." The principle 
is the same as that which in the case of the Crown we have 
already considered. Obedience to wrongful commands can 
never be accepted as a defence either in law or in policy. If 
Lord North be justly blamed for his execution in submission 
to the King of a policy which he knew to be wrong, the 
censure which attaches to him would not be dimini~hed if 
the author of that policy had been not the King but the 
House of Commons. 'l'he best mode of checking improper 

* 3 Hans. cxxx. 388. t Parl. Gov. 92. 
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commands is to prevent their execution ; and this object is 
effected in our system by the difficulty of finding a Ministry 
which will incur the responsibility of obedience. 

We thus arrive at a further check:. Since the Queen's 
Government must be carried on, those persons who have 
overthrown one Administration must be prepared to provide 
a substitute. From the nature of the case they must in doing 
so be subject to unsparing criticism. Thus ift;he Ministry be 
responsible, an equal responsibility rests with the Oppo-,.._ . 
sition. They oppose· knowing th~t they.- are liable to _be 
required to substantiate th~ir statements. They cannot 
merely harass or displace their opponents. They must take 
those opponents' places, and give practical effect to their 
doctrines. Thus as the hope of acquiring office reduces the 
bitterness of Opposition, so the fear of a compulsory 
acceptance limits its extravagance. "Those," says Earl 
Grey,* "who have watched the probeedings of Parliament 
cannot oe ignorant how many unwise vot~s have been pre­
vented by a dread of the resignation of Millisters, and that the 
most effective check on factious conduct on the part of the 
Oppositio~ is the fear entertained by its leaders of driving the 
Government to resign on a question upon which,iftheythem­
selves should succeed to power, they :would find insuperable· 
diffi~ulties in acting differently from their predecessors." 

§ 3. The Bicameral system, it has been· observed,f 
- accompanies the Anglican ·race like the Common Law. 

Not 'only do the Peers of the present day securely. fill 
the places of the Mow brays and the Bohuns, the Mortimers 
and the De Veres ; but in every community to whicl_l 
our. mighty mother- of men has given birth the institution 

.. of the two chambers 1s religiously preserved. Wheri 

* Parl. Gov. 93. t Lieber, Civil Libe1·ty, 11)7. . -
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the backwoodsmen of Oregon met to repair the con­
tinued neglect of Congress and to establish some form of 
Government for themselves, they at once adopted the prin­
ciple of the two Houties. Even the freed Africans brought 
the same principles to Liberia. In ·the Congress of the 
1J nited States, in the Congress, while it lasted, of the Con­
federate States, in every State Legislature North or 
South on the Atlantic or in the far West, in every British 
colony which has attained to the dignity of local self Govern­
ment from the St, Lawre~ce to the Murray, the same political 
organs are :r;eproduced. The true cause of this remarkable 
uniformity lies d~ep in the original character of Anglican 
liberty. That liberty is essentially different from that 
"unity of power" to which Rome and the nations derived 
from Rome aspire. It implies safe guarantees of undis­
turbed legitimate action and efficient checks against undue 
interference.'* But where the whole power of the State 
rests undivided. and unmodified, whether in an individual or 
in a body of men or in the whole community, there is not 

. liberty but absolutism.t The true merit then of the Bicam­
eral system is that by dividing a power that wou]d other­
wise have been beyond control it secures an essential 
guamntee for freedom.t • 

·where there are two assemblies differently constituted, 
each naturally serves as a restraint upon the 'other. The 
same passions, the same interests, and the same personal 
influences, will often possess a very different degree of 
weight in the respec'ti ve Houses. There arises too an emu­
lation of character and of talents.§ Even the jealousy of 
one body is a safeguard against the usurpations of the other. 
There are other incidental advantages in this division, such 

• Lieber, GivU Liberty, 24. t Lieber, Pol. Ethics, 358. 

t See Guizot, Hist. of Rep. Gov. 443 ; Mill, Rep. Gov. 233. 
§ See Bentham's Works, ii. 308. 
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as the greater opportunity for ample and deliberate discus­
sion and the greater security against surprise or any simil;:tr 

· stratagem. ·.But these objects can be attained, if not so fully 
. at least sufficiently, in a single Hous~ by the aid of proper 

rules of procedure, It is. very doubtful whether the ~dvi!-n­
tage in this respect of the two Houses would outweigh its 
disadvantages. For this system like all other things has its 
characteristic inconvenien~es. It. enables a. minority to 
defeat a majority. It often delays and sometimes altogether 
prevents useful reforms. It leads to con:f¥cting claims and 

. . 
jealous rivalries. At best it involves do;tble.trouble and 

. loss of time. These inconveniences are the pric!'l we pay for 
the security of our freedom. It is better that we should 
submit to a slower· and less energetic political action than 
that we should establish absolute and irresistible authority. 

In this view we can understand· both why there is a 
duality, and why there is not a· plurality, of Chambers. 
Two Chambers are found to be sufficient to attain the desired . 
purpose. A greater nurnber ·would only increase the cost 
without improving the .result. The division of power must • 
be secured even at some cost of efficiency ; but the arnount of 

· this cost should be reduced to its least possible limits. 
The main cause of the• success of this system in England· 

is do~btless its historical development The House of Peers . 
was not made, but it grew. It waxed as the nation waxed; 
and people were from tirne immemorial accustomed to .see 
the territorial G~andees in ·what ·seemed their natural 
position. In this way not a few of the' associations and 
sympathies which once attached to the great Feudal Lords 
still linger around their less romantic representativef!. Thus 

· both ·the force of custom, and the traditions of ancient 
greatness, and a general though perhaps vague sense of 
present utility, combine to secure the position of the House 
of Lm~s. But this House is of purely English growth . . 

• 
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It has no analogue in the political system of continental 
Europe. It has been indeed transplanted thither ; but it 
refuses to thrive out of its native soil. Even in the Colonies 
the Second Chamber ·has never attained the dignity of its 
great Original. There is perhaps no more difficult question 
in practical politics or one towards the solution of which the 
political thinker can give less help than that of forming in 
a new country an Upper House. The reason wobably is 
that its constitution must be in a great degree determined 
by the circumsta~ces of e~ch community. Experience seems 
on this subiect to warrant tlie settlement of two general 
principles only. bne is that the Second Chamber should be 
wainly a representative body; and that its non-elective 
members, if any, should be persons who had served for some 
time in some great public office.* The other is that in its 
duration and its constit)lency it should widely differt from 
the Primary Assembly. 

It is difficult however in practice to combine these con­
ditions without resting the Second Chamber on too narrow 
a basis. If there be two Reprer;entative Chambers, and if 
one be formed on sound principles, the second, so far as it 
differs from the first, must deviate from those principles .. · 
I have sometimes thought that a s·olution of this difficulty 
may possibly be found in the application of Mr. Hare's electoral 
system to elections for the Second Chamber. In this· case 
those objections which are fatal to the value of that system 
as an instrument for the election of the House of Commons, 
or any similar Assembly, do not exist. The Legislative 
Councils, as they exist in British colonies, are small bodies 
not subject to dissolution but gradually renewing their 
numbers by a system of rotation. In Victoria for example 
the Legislative Council comprises thirty members, of whom 

* See :M:1·. Mill's Rep. Gov. 237. t Guizot, Hist. Rep. Gov. 447 • 
• • 



544 THE CHECKS 'UPON PARLIAMENT. 

six retire biennially. · Thus at each election the number of 
vacancies is not much greater than that with which at a general 
election the city of London has now to deal. We should not . 
therefore have in such circumstances. tliat absolute certainty 
that. the elections were passing into the hands of 
professional agents which, as we have already seen, if! 
the chief defect in Mr. Hare's system. These Councils 
also now ,represent · large and merely arbitrary electoral 
divisions, so that: the principle of locality has in their 
case little or no influence. Th~se dis~ricts are not in 
any sense communities, but •are mere geograpl;lical expres-

. . 
sions. Thus another objection to the use of Mr. Hare's 
system di~>appears. If then a marked distinction between 
electoral bodies be sought, the members of ·the Council 
might be chosen by the entire colony and not .by pro-

. vinces or similar electoral divisions. Such a course would 
have several ad val?tages. It would give different constitu­
encies. for the two Houses. It would probably admit of a 
considerable extension of the franchise for the Council. It 

· would greatly increase the weight and authority of that 
·body. In place of representing a handful of comparatively 
·wealthy men, the Second Chamber would· then be chosen by 
a vote coextensive with tlie counti-y itself It is needless to 
describe the machinery of election which Mr. Hare has with 
such ingenuity c.onstructed ; nor in its application to· the 
present case is there any pecularity that calls for remark. 
But even thus this system is not, I think, free from grave 
objections.* It is not however essential £o 'the method which 
I suggest. That method is the election of the Upper Hom;e 
by the whole· body of electors and n:ot by separate divi­
sions ; but this mode of election must be accompanied with­
some arrangement to secure a representation of the minority. 

· * See Mr. Bagehot's criticisms in the Fortnightly, Review, No. xxi. 267, 283. 
. . 
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Mr. Marshall's scheme of giving each voter a less number of 
votes than the whole number of candidates also deserves 
consideration. But it is only because the conditions of the 
case appear to require.a departure from the principle of the 
representation of communities that, as the next best thing 
but only as such, the extension of the constituency and t.he 
representation of the minority might in my opinion be use­
fully adopted. 

~ 4. The utility of Parliament depends upon the freedom 
of its action • and ?be gen•uine ~xpression of its will. But 

• that freedom and rt1at expression depend upon the mode of 
proceeding by which its will is ascertained and its action 
determined. The law and custom of Parlia~ent therefore 
form an essential part of our political system. Unattractive 
and even trifling as it may at first sight appear, the code of 
rules which under this title has been spontaneously evolved 
is, both in its origin and its immediate and remote results, 
one of the most striking phenomena in our polity. It is 
peculiar to the Anglican race. It has silently been developed 
to a degree of almost absolute perfection. It has become in 
other countries the model for the practice of legislative 
assemblies. It has proved at bon!e a:q efficient instrument 
of public instruction for the transaction of the business of 
public meetings. There is no slight advantage in securing 
that the public business shall be transacted decently and in 
due order. But this is the least of the serviceR of Parlia­
mentary Law. The-minority is protected, and the violence 
or the improvidence of the majority is restrained. Every 
individual member and the public at large alike find in this 
system their appropriate security. Every member is enabled 
to express fu1ly and freely his opinion on every subject with 
which the House has to deal. There is no room for strata­
gem ; there is no stifling of debate. The utmost latitude of 

• 
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dL<>cussiop. is secured ; but after free deliberation the action 
of the majority is unimpeded. At the same time that the 
rights of the minority are thus protected, full consideration 
is secured for ea~h measur~. No important step can be 

· taken heedlessly or upon a sudden impulse. No House of 
Commons could in a fit of patriotic enthusiasm sacrifice 
upon the altar of their country in a single evening their own 
rights and those of their constitu~nts. It could not, like 
the Constituent A-ssembly on. the famous night of the Fourth 
of August, abolish by acclamation the whole social structure 
of the country. Those rigid-rules have o:t\en a yery sobering 
effect.. They give time for the fits of ~xcitement that are 
incident to large Assemblies to subside or to pass away. 
They cannot indeed exclude errors, but they fix the liinit of 
error. Our deliberate judgment may be wrong, but we can 
hardly be guilty of rashness or improvidence. . 

We are now so familiar with the exercise of the Lex et 
Consuetudo Pa1·liamenti that we fail to recognize its real 
merits. In this instance, as in so many others, we neglect 
the marvels that are at our feet. But the unanimous testi­
mony of the ablest writers, and the results that have 
attended the absence of any such system, prove the consti­
tutional importance of th1s branch of our law. De Tocque-

. ville* has pointed out the growing tendency of Democracy 
to disregard forms and to slight their importa,nce ; . and 
earnestly enforces the importance which in such a condition 
of society forms, as the defenders of true liberty, possess. 
Liebert dwells upon Parliamentary Law as an essential 
guarantee of freedom and as one of· the especial glories of 
the Anglican race. · Even the h'abitual.wrath of Bentham! 
himself is modified when he approaches this part of our 

• 
* Dem. in Ame-rica., ii. 390. t Civ. Lib. 153. 

Works, ii. 332 . 

• 
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polity. The great Reformer, whose denunciations are so 
fierce and whose language is so unmeasured on all other 
parts of our law, recognizes "in this bye-corner the original 
seed-plot of English liberty." In this department of our 
law and in this alone, he confesses that "although equally 
disposed to have hazarded invention," he has had "nothing 
to do but to copy." There are few Legislative Assemblies 
in other countries that have not suffered from a want of that 
elementary knowledge of the procedure of public meetings 
with which every, Engli~hman and every American are 
unconsciously. familiar. Such :, want has been one main 

• obstacle to the establishment of free constitutions on the 
continent of Europe and in South America. In the great 
French Revolution the same difficulty, as I have already 
intimated, was keenly felt. Sir Samuel Romilly, whose 
liberal nature and hereditary sympathies led him to take a 
deep interest in that Revolution, prepared for the use of the 
National Assembly a statement of the rules of the House of 
Commons, and Mirabeau translated the work into French. 
That Assembly however neither adopted these rules, nor • 
observed any others. There was no order or regularity in 
their debates* A hundred member~; might be seen at the 
same time attempting to address the House. No rule was 
observed in making motions. The spectators were allowed 
to applaud and even to his-<>. The authority of the Presi­
dent was altogether disregarded. ".1\-fuch ofthe violence," 
says Sir Samuel Romily,t "which prevailed in the Assem­
bly would have been allayed, and many rash measures 
unquestionably prevented, if their proceedings had been 
conducted with order and regularity. If one single rule 
had been adopted, namely that every motion should be 
reduced into writing in the form of a proposition before it 
----- -------------------------------

• Carlyle, Fr. Rev. i. 265. t Life, i. 75 . 

• 

• 
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was put from the chair, instead of proceeding as was their 
constant course by first resolving the principle as they 
called it (decreter le principe) and leaving the· drawing up 

·what they·had· so resolved (or as the}' called it la redaction) 
for a subsequent operation, it is astonishing how great an 
influence it would have had on their debates and on their 
measures. When I -was afterwards present and witne~ed 
their proceedings, I had often occasion to lament that the 

. trouble I had taken had been· of no avail." 

• • 
§ -s. We have thus see·n some of the p~incipa1 checks 

which control the operation of the various powers of the State. • 
The Crown expresses its legislative will only by the advice 
of both Houses of Parliament, and . in all other matters is 
enlightened and assisted by their advice. Each House of 
Parliament has in its system of procedure provided means 
for arriving on the -fullest information and the most mature 
reflection at the best conClusion that it is in its power to 
form. These Houses are further restrained at the presen' 

• day by the knowledge that their .advice may lead to the 
displacement of the principal servants of the Crown, and 
to the demand upon them by the Crown for a new Adminis-

• 
tration and fm· the practical execution of their own advice. 
As between themselves, the two Houses have a sufficient 

. guarantee in the necessity for their concurrence. Each 
·_ House can protect itself by refusing its assent to the pro­
posals of the other. The Commons may reject all money 
bills with which the Lords have interrered. The Lords may 
refuse to consider any bill which includes a tack. We have 
already seen how, partly by the influence of the Crown 

· partly by the good sense and the forbearance- of the disputants 
themselves and chiefly by the weight of public opinion and 
the exigencies of public business, such disputes are compro­
mised or otherwise determined. But the guarantee itself 

• 
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implies something more. In this case, as in almost every 
other case in our political reasonings, there is a sort of 
universal postulate. As in all our reasonings on physical 
subjects we assume t:be continuance of the existing order of 
the universe, so in political reasonings we assume the con­
tinued supremacy of the law. Happy indeed it is for us 
that long familiarity has enabled us to assume as a matter 
too obvious for statement such a proposition. Yet there 
have been times in our own history when a King meditated 
to govern at one time without a Parlia.ment, at another time 
with a mutil~ted 'f>arlia~ent ; " and when on the other side 

, the House of Confmons told the House ef Lords that, if their 
Lordships would not concur in the necessary measures, the 
Commons would govern the country without the aid of the 
other House.f Nor even in our own time has the assertion 
of principles been unknown which, although doubtless not 
intended to exempt from all legal restraint one brancl1 of 
the Legislature, were inconsistent with that general subor­
dination which is the characteristic of our polity. 

The Queen in Parliament exercises the supreme power 
or Sovereignty of the United Kingdom. That great Court 
can make new laws or abolish old laws, can superintend the 
administration of justice, and can remove or if need be 
punish the officers who administer it. But this authority 
rests with the Queen in Parliament: it is a power which 
must be exercised by the whole body ·and not by one part 
or even by two parts of it. The alteration of the law 
proceeds from the Queen, but even in her case it must be " 
such an alteration as the law recognizes. Much less there­
fore will the law recognize any attempted change of its 
provisions by any subject or any body of subjects, what-

* See Forster's Hist. Essays, i. 110. 
t Guizot, Hist. of Eng. Rev. 122 . . 
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ever may be their position or their influence. The law has 
indeed assigned to Parliament for the better performance ofits 
functions certain great powers privileges and immunities. 
These special rights are included in t.he Lex et consuetudo 
Pa1·liarmenti, and form part of our general law of Status. A 
member of ·Parliament for example cannot be called in 
question for anything said by him in his place in Parlia: 
ment, nor can he be arrested in any civil proceeding. But 
these powers niust be exercised strictly within the limits of 
law; and a member of Parliament is answerable, like any 
other person, for his .langua~e outside Pa~Jiamilnt, and even 
for the publication i~ the usual manner of a speech delivered , 
by him in Parliament. Nor can either House by its reso-

·;,:? lution create any new privilege. Much less can it im­
' ,.' pose any disability upon any person not one of its 

:.;. -~ members or by any claim to special jurisdiction deprive 
,-: him ofhis remedy at la-\v. Nor will the comman-d of 

, _'· ·either House, except in such cases as are distinctly 
• recognized by law, furnish a justification to any officer 
~~ for any act or forbearance which without such com­
·;"' .. maud would have been illegal, or in any way shelter him 
- "' from tl1e ordinary consequences of his conduct. If the 

irregular command-of th~ Queen be no excuse for an act 
oth,6rwise unjustifiable, the irregular command of her 
Council or of any part of it is not entitled to any greater 
deference. 

It is needless to discuss at length such familiar cases as 
o those of· .Ashby v. 'White and Stockdalt v. Hansard. But 

the character of our Common Law, and the- analogies which 
'it affords, seem to me conclusive as to the restraining and 
protective power of the Courts. In Ashby v. White a 
remedy was given for a wrong do.ne to an elector hy the 
rejection of his vote, altho_ugh the House of Commons 
claimed exclusive jurisdiction m electoral matters. _In 

• 
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Stockdale v. Hansa1·d a remedy was given for a wrong 
done in pursuance of the very order of the House. In both 
cases the House of Commons passed very Rtrong resolutions 
in support of their alleged privileges, and even attempted to 
enforce their authority against the officers who carried out 
the judgment of the Court. But the precedent of 1 840 
points to the true solution of the difficulty. Parliament 
always has the remedy in its own bands. It can, as it then 
did, pass an Act, if it think proper to do so, to alter the 
law. But whilt> the law remains, the Courts must admin-
. . ' • Q l Ister 1t ; and all persons, wh~ther the ueen or t 1e House 
of Commons or •the humblest of Her Majesty's subjects, 
must obey it. 

• 
§ 6. We possess yet another and more comprehensive 

security for the efficient working of the State. This 
guarantee consists in the publicity of the exercise of public 
functions. Public business must be transacted in public. 
What touches all should be approved by all. What should 
be approved by all must be known to all. In every branch 
therefore of ou~ political system, in the administration of 
the law, in the transaction of affairs of State, in legislation 
or in the general supervision of Parliament, in the mode of 
elections and in the exercise of the electoral franchise, our 
proceedings are notorious. Secrecy indeed is abhorrent to 
our Constitution. The political business of England is 
conducted not obscurely or in a corner, but in the light of 
day and before the world. 

The importance which the law attaches to publicity is 
perhaps best seen in judicial proceedings. To such an 
extent is this principle there carried that its requirements 
prevail over those even of public decency. Every criminal 
case however loathsome is investigated in open Court. We 
cannot persuade ourselves even in extreme cases to close the . 

• 
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doors of that sorrowful tribunal where the sins and the 
follie~ 'of married 'life · are remorselessly _ exposed. " All 
causes," says Lord Coke,* " ought to be heard ordered and 
determined before the Judges of the ~K.ing's Courts openly 
in the King's Courts whither all persons may resort, and 
in no Chambers or other private places: for the Judges 
are not Judges of Chambers but of Courts; and therefore 
in open Court, where the part.ies councell and attorneys 
attend, ought orders rules awards and judgments to be ·made 
and given, and not in Chambers or other private places 

- . • ,.1 • • 
where a man may lose his c!tuse or receive gJ;eat preJudwe_ 
or delay in his absence for want of detense. Nay,- that 
Judge that ordereth or ruleth a cause in his Chamber, 
though his order or rule be just, yet o-tflndeth he the law 

- (as here it appear~th) because he doth it not in Court." 
It is the custom too of all our Courts to declare in all 
judgments of importance the reailons upon which their 
conclusions are founded. It was rightly regarded as one 
of the worst innovations of the dark period of the 
later Stuarts that the Judges began to discontinue 
this practice, and simply _delivered_ their judgments without 
any statement of their reasons. In the House of Lords* -
and in the Courts of La~ and of Eguity, if the Court be 
divided in opinion, all the Judges, both those who concur 
in the judgment and those who differ from it, state 
separately the grounds of their respective opinions. In 
the Judicial Committee of the Privy Council this practice 
is not observed, but 'some member of tlie Committee always 
states the reasoi:J._s of the decision, and these reasons are 
usually set forth in a written judgment. These judgm~nts 
of the several Courts are published in the variou:-; books 
of Reports, and form the evidences Qf our Common Law in 

* 2 lnst. 103. t Cox, Inst. En[J. Gov. 335. · 
• • 
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its present form and of the true meaning of our statutes. 
Thus every judicial act is performed not only in view of 
ulterior responsibility, but in the face of an audience 
interested critical a't!ute and habitually engaged in the 
transaction of business with the Judge. The power of these 
influences, both in developing the character of the future 
Judge and in determining the apparently unrestricted limits 
of his judicial discretion, is readily apprecia~ed by the legal 
profession; but can hardly be described to those who have 

• 
never felt its stringency. 

Our earlier P~rliame~tary•history contains few traces of 
any attempt to obtain an accurate knowledge of the pro­
ceedings of the Administration. Such things were regarded 
as too high for ordinary persoris ; and information about 
them was seldom asked and still more seldom given: 
With such matters of State the Tudors and the Stuarts 
thought that Parliament ought not, except on express 
invitation, to interfere ; and if they were obliged sometimes 
to submit to such interference, they did not care to 
encourage it by giving more information than they could 
avoid. After the Revolution the increased power of the 
House of Commons brought with it the necessity of ampler 
Ministerial explanati~ms. The House assumed to criticise 
every act of administration ; and proper information as- to 
these acts their causes and their consequences was essential 
for the performance of this function. The full communi­
cation of all public affairs to Parliament is obviously 
incidental to Parliamentary supervision. Either House 
therefore can now obtain information on any subject whether 
domestic or foreign that it may require, in some cases by its 
own order, in others by an address to the Crown. No such 
address is refused u11less the production of the papers 
desired wouJd be manifestly detrimental to the public 
service. The papers thus obtained - are printed and 
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circuiated among the Members of Parliament, and through 
them were formerly accessible to the public. In 183.1) the 
House of Commons directed that ali its papers should be 
sold at a cheap . rate. Thus aU tlte information which 
Parliament possesses in relation to the affairs of State is now 
equally at the command o.f the general public. How ample 
that information is, how instructiYe to the public, and how 
conducive both to good legisl\1-tion and good administration, 
I need not remark. Such indeed are. its magnitude and its 
importance that it is difficult for us to understand how in . " 
its absence our ancestors. could have even attempted to 
transact their public business. • 

The sources of its information are ·not the only matters 
which Parliament has of late years submitted •to public 
criticis:rn. Its own proceedings, not less than those of the 
Administration, are now practically, if not quite in theory, 
public. This publicity however is of recent date. In earlier 
times the Commons for their own .safety were careful to 
deliberate with closed doorwand under strict conditions of 
secrecy. Notwithstanding these precautions, free speech was 
far from safe. A troublesome leader of Opposition might 
reasonably expect to be c~lled befor~ the Council, interro­
ga~ed, reprimanded, and perhaps committed to the Tower. 
The practice continued after the reason for it had ceased ; 
and, as usually happens in such cases, its results were very 
different from those which were originally contemplated. 
"The rules* which had been originally designed to secure 
faithful representatives against the displeasure of the 
Sovereign now operated to secure unfaithful representatives 
against the displeasure of the people, and proved much 
more effectual for the latter end than they had ever been 
for the former." The new interest in public affairs which 

*.Macaulay's Hist. ~f Eng. iii. 544. 
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• 
followed the Revolution, and the exigencies of the news-
papers just struggling into existence, led to some attempt at 
a publi~ation of debates. This attempt was peremptorily 
repressed ; and fo:r .eighty years afterwards * violent 
resolutions were from time to time passed against the Press, 
and were rigorously enforced. But the public desired the 
news ; and thoRe who saw in the supply of news a 
legitimate source of gain were determined to satisfy the 
public. The newspapers had become towards the end of 
the reign of Anne not mere news-letters but regular political 
journals. Lt wa~ their busin~ss to obtain correct reports of 
Parliamentary proceedings, and they were not deterred ·by 
threats or even by occasional punishment. Various well 
known expedients were adopted to evade the prohibition. 
At length, in that unhonoured Parliament which sought 
in its persecution of Wilkes to set Privilege above 
Law, the long impending contest ;ith the Press actually 
arrived. Colonel Onslow, a member of the House of 
Commons, complained that he had been misrepresented by 
the reporters, and moved that the resolutions against 
publication of debates be read. The newspapers announced 
in no very respectful language their intention to persevere, 
The irate senator insi~ted that the printers should be called 
to the bar. The House, although not without reluctance, 
supported its member. The printers were summoned, but 
refused to appear. The exertions ef the Sergeant-at-Arms 
to enforce their attendance were ineffectual. On an address 
of the House a rew•ard was offered for the apprehension of 
the offenders. One of them was collusively arrested, and 
brought before an alderman.. The alderman was the famous 
John Wilkes. That arch-demagogue, like the Anarch old, 
bydecidingmoreembriiled the fray. He released the prisoner, 

* May's•Const. Hist. i. 415 . 
• 
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bound over his captor to answer a charge .for assault and 
false imprisonment, and gave notice to the SecTetary of 
State of what ~he had done. Colonel Onslow and his 
supporters now resolved upon a crusaae against the whole 
p.ewspaper press. Six leading printers were ordered to 
attend. Lord North made the matter a Government 
question. The King advised that the matter should be 
transferre~ to -the Lords, because, as His Majesty observed, 
they could " fine as well as imprison the miscreants." 
The Opposition remonstrated in vain. The printers 
were summoned, and reprim~nded • on th'eir knees. One 
only, Mr. Millar the printer of the London Evening 
Post, was contumacious. The Sergeal:lt-at-Arms sent his 
messenger to arrest him. Millar captured his captor, 
and brought him before the City Bench.· The Lord 
Mayor and Aldermal! Oliver, themselves members of Parlia­
ment, committed for trial the official ; and were· in their 
turn sent to the Tower by the enraged Commons, whose 
anger led them to other and less excusable measures. The 
magistrates failed in obtaining their release on a habeas 
corpus; and endured a triumphal imprisonment until the 
end of the session. No further measures however· were 
taken against the printer~ ; and frorp that day forth. th~ 
procee~ings of Parliament have been regularly reported in 
the public journals. "Thus," says Mr. Mas;;ey,* "a quarrel, 
originally provoked . by a demagogue for the purpose of 
feeding his gainful· popularity, and to which the Commons 
had been in the firRt instance committed by the levity of 
one of their most insignificant members, resulted in an event 
which must ever be referred to as a most important epoch 
in the constitutional and political history of the nation." 

In the conduct of elections too• our Constitution has 

~0' 
it Hist. of Eng. n. 124 . 
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always observed the same publicity. The early writs are 
precise in their directions that the elections shall be held in 
plena comitatu, at the meeting of the whole county assembled 
in open Court. It "\tas intended not only that every elector 
should have an opporttmity of voting, but that he should 
vote along with his neighbours and in their presence. The 
reason for this publicity is found in the view in which our 
law has always regarded the electoral franchise. That 
franchise is not, as many persons contend, either a right or 
a trust. It is a ~uty. ~he natur1,of a duty is independent of 
the motive~ for its performan•ce. _ A duty may sometimes be 
burthensome in ·a greater degree, sometimes in a less degree ; 
sometimes it may even be advantageous. In those cases 
where duties have correlative rights, the same thing is 
-according to its aspect a right or a duty. But an absolute 
duty, that is a duty which does not correlate a right, some­
times if its exercise be beneficial simulates the form of a right 
or privilege. Our attention is in such circumstances naturally 
directed to the inducement to obey rather than to the actual 
command, and we thus oonfuse the motives to the act with 

· the character of the act itself. That the electoral franchise 
is not a right appears if we apply to it that definition of right 
which Mr. Austin* r.egards as tl;~ nearest to the truth "the 
capacity or power of exacting from a not her acts or forbearances." 
The proposition that this franchise is a trust seems to be 
merely metaphorical. In its literal meaning it has no 
warrant whatever ; and it probably was intended to convey, 
although in an inaccurate form, the notion that its exercise 
was a public duty. That it really is a public duty its 
history sufficiently indicates. It was originally an obligation 
incident to the acknowledged obligation of suit and service 
in the County Court. • It was for many years regarded as 

" Juruprulknce, ii. 63 • 
• • 
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very onerous ; and frequent attempts were made either to 
obtain exemption from it or to. evade it. The motives to 
perform this duty, and consequently the alacrity with which 
it is performed; have indeed undergon~ a change ; but the 
duty itself in contemplation of law remains in its original 
state. Nor is this phenomenon unique in our jurisprudence. 
The law imposes upon certain specified classes of persons the 
duty of serving as ·jurors or in municipal offices. Many 
persons regard this duty as burthensome, and are willing 
even to submit to punishment rather than discharQ'e it. But . . . .._,. 

to many" persons the possession of municipal .office is an 
object of i:nte';u;e ambition : and not a few regard the position 
of special juror as an honourable -distinction, and would if 
they were permitted gladly pay a considerable sum for 
admission to the special jury list. 

Apart from any reference to our antecedent condition, 
publicity in the exercise of the franchise may be sup­
ported on the ground of expediency. " It is a very super­
ficial view," says Mr. Mill,* " of the utility of public 
opinion to suppose that it does good only when. it suc­
ceeds in enforcing a servile conformity to itself. To be · 
under the eyes of others-to have to defend oneself to 
others-is never mor~ imp~rtant than ~to those 'who ~ct· in 
opposition to the opinion of others, for it obliges them to 

have sure ground of their own. Nothing has so steadying 
· an influence as working against pressure. Unless when 

under the temporary sway of passionate ·excitement, no one 
will do t.hat which he expects to be greatly blamed for doing, 
unless from a preconceived and fixed purpose of his. own: 
which is always evidence of a thoughtful and deliberate 
character, and, except in radically bad men, generally 
proceeds from sincere and strong .personal convictions. 

• Rep. Gov. 200 • 
• 
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Even the bare fact of having to give an account of their 
conduct is a powerful inducement to adhere to conduct of 
which at least some decent account can be given. If any 
one thinks that the ~ere obligation of preserving decency 
is not a very considerable check on the abuse of power, he 
has never had his attention called to the conduct of those 
who do not feel under the necessity.' of observing that 
restraint. Publicity is inappreciable even when it does no 
more than prevent that which can by no possibility be 
plausibly drfcnded-than compel delibera,tion and force 
every one to. rJ.etetmine ~eforee he acts wha,t he shall say if 
called to accc.mt for his actions." 

We can thus appreciate the true character of the ballot. 
The expression vote by ballot is used to imply two diRtinct 
ideas. One of these is voting by a written document and 
not orally. The other is secret voting. The . former is a 
mere question of convenient arrangement. The latter 
involves a political principle. Written voting is a useful 
contrivance for taking the vote!:! ; and conduces, especially 
in times of excitement, to the preservation of the peace and 
t.o good order in the polling. But it by no means implies 
secrecy as to the mode in which the vote is given. The 
" secrecy of the ballot " consistl'f not in the temporary 
concealment of the vote, but in its permanent conceal­
ment from all but the presiding officials ; and any disclosure 
by these persons of their knowledge is punished as a misde­
meanour. This arrangement fails to accomplisl1 any useful 
end, while it abandons a fundamental guarantee of political 
action. Secret voting implies a state of society where 
intimidation or some other form of undue influence is 
habitually predominant. For such a condition secret voting 
can be at best only a ~alliative. The true remedy for the 
disease lies much deeper. The causes which have produced · 
that unhealthy tendency must, if we desire· a permanent 
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cure, be removed. In the absence however of apy such 
disturbing fot·ce secret voting seems to have no compensating 
advantage whatever. In such circumstances those who l1ave 
·convictions can express them freely. .Those who have not 
convictions are· relieved from a controlling influence which 
is in their case peculiarly needed. . 

§ 7. The publicity of the exercise of public functions 
would lose the greater part of its influence if means were 

· not provided for the full and free formation and expression 
of public opinion. These -two • subjects ar¥ intimately 
connected and mutually react. It is oriljr in a community 

·habituated to the exercise of public functions and trained 
by the habits of its daily life to an interest in public affairs 
that any just political opinions can be formed. It is only 
in a community which possesses an· enlightened public 
opinion that political powers can be wisely exercised. The 
freedom of individual speech and action is the foundation of 
good government as well as one of its leading objects. It is 
our peculiar boast, at once the canse of our good govern­
ment and its surest sign,-that, whether girt with foes or girt 

· with friends, a man may speak the thing he will. This ... 
unimpeded exercise of air the faculties of each· individual is 
the true end of government : *'. and "the more nearly this 
object is attained, the better at the same time our method of 
government tends to become. But the administra;tion of 
public · affairs implies co-operation. Where others . are 
COJ~cerned equally.with ourselves, wher~ they have~ the like 
rights and duties and powers, we can influence public affairs 
only by influencing the wills of our associates, by confirming 
the purposes of thos!3 who think with us, and by converting 
or in some way persuading those .who think differently. 

* See Plutoi<J,qy, 411 . 

• • 

• 



THE CHEUKS UPON PARLIAMENT. 561 

There are accordingly three leading forms under which the 
action of the constituent bodies upon the governing bodie's 
is manifested. These are the Right of Public Meeting: the 
Right of Petition : altd the Right of Association. 

'fhe Right of Meeting to which I now refer relates to 
voluntary meetings for the di~cussion of political questions ; 
a?d is distinct from the duty of attending those meetings 
which the law once r~cognized for the transaction of public 
business, but which have more or less fallen into disuse. It 
is needless to trea~ at an1length of such voluntary meetings. 
They are familiar to us all.· :11ut familiar. though it now be, 
this class of meeting is of very recent origin. The earliest 
instance of the kind occurred less than an hundred years 
ago. It was the famous meeting of the Freeholders of 
Middlesex, and afterwards of Y or~shire, who assembled to 

~
rotest against the· proceedings of the House of Commons in 
xpelling Mr. Wilkes from the House although he was not 
ubject to any legal disqualification, in refusing to admit him 

, after repeated re-elections, and finally in declaring duly 
'elected a candidate for whom but a small minority of the 
electors had voted. The Right to Petition the Crown is of. 
older date. Every subject is entitled to 1ay his grievances 
before the Throne ; alil.d this right was expressly recognized 
at the Revolution. The Right to Petition Parliament is 
on a different footing. Petitions for the redress of local and 
personal grievances had always been admitted, and received 
relief similar to that which at the present day Courts of 
Equity and Private Acts afford. But on matters of a public 
nature and not directly affecting individual interests the 
right of petition was not generally recognized, and was 
seldom claimed. During the troubled time of the Long 
Parliament petitions ~pressing sentiments favourable to 
the House of Commons were graciously received. But for 
more than a century after th~t period the number of political 

2 0 • 

.. 



• 

562 THE CHIWKS UPON PARLIAMENT. 

petitions was small, and their reception was seldom 
encouraging. Even after the commencement of public 
i:neetings the progress although distinct was slow. Not 
more than forty petitions were presenfed during the excite­
ment of Wilkes' case. In 1782 .about fifty petitions were 
presented praying for Parliamentary Reform. But in 1787 
the agitation against the Slave Trade ·was conducted l;>y 
Jjleans of petitions; and the success. which attended these 
tactics established the utility of this new political force. 
During the remainder of the re~n of.Georg~III. petitions were 
presented, though ·not in great numbers\ on •many public . 
questions. The development of the modern practice datt1s 
from the latter part of the reign of George IV. The first 
great impulse seems to have proceeded from religious bodies 
agitating first for the aloJ01ition of slav;_ery a'ud afterwards. 
for the renewal or the c~ntinuance of religious disabilities. 
The great political changes or'the present and the precedi ~ 

. reign have been freely made the s:ubject of petition. Durin 
the first twenty years of Her Majesty's reign the House of 
Commons received ori an average about 13,000 petitions i 

·the year.* On a single day (March 28) in 1860 nearly 4,oo· 
peti~ions were presented Qn the subject of church rates. 

The same period ~nd the same oouses which ·thus pro 
duced political meetings and Parliamentary petitions gave 
rise also to that organization from which those meetings and 
those petitions detive their gre~test weight. . The Right of 
Association stands on the same basis as. that of free thought . 
or of free speech. The opinions which men individually 
hold they. may combine to support. The power of co-operation, 
so. conspicuous in industrial proceedingR, is not withont 
its weight· when directed to political purposes. The old 
poet made no fanciful remark whe11 he sung of the increase 

• • 1 May, Con•t. Hist. 442. _ 
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of strength thnt mere combination gives to men even 
though they be very weak.* Association too produces other 
effects. An opinion as represented by a society acquires a 
precise and definite f<trm. The members of the society are 
distinctly pledged to the maintenance of their particular 
views, and strengthen and encourage each other by their 
sympathy and example.t The fitful enthusiasm of the 
individual is matured.into a steady settled purpose. There 
is no mistake about the object, no divergence of views as to 
its attainment. A united action, when the course of action 
has been 'sett;led, i~ requi;ed from all. While its own ranks 
are thus closed, • the association by its example and its 
authority illustrates and extends its opinions, and attracts 
and assimilates new supporters. The first association of that 
kind with which we are now familiar+ appears to have 
been the " Society for Supporting t!'Je Bill of Rights," which 
arose out of the great movement of 1769. The commence­
ment once made, the progress was rapid. The Government 
looked with no little disfavour on such combinations; and 
the interference of Parliament was more than once invoked . 

. But the power of the instrument, when its use was under­
stood, was too great to be disr~garded. To it we· owe 
perhaps some serioui alarms, but also not a few of our 
greatest modern reforms. If the Protestant Association over 
which Lord George Gordon presided or the Repeal Association 
of later times threatened the peace of the country, the 
Anti-Slavery Association, the Catholic Association,· the 
Reform League, th; Anti-Corn Law League, are names that 
recall successes on which it is superfluous to dilate, and 
memories which men will not willingly let die. fil 

• 
* :Eup.cfnp-r/J 6' ap<TiJ 7rO .. <t av~pwv KaL !laAa A.uypwv.-Iliad, xiii. 237. 

t De Tocqueville, Dernoc. in America, i. 117. 
t May, Canst. Hist. ii. 121. • 
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§ 8. " The great preservation of the equilibrium in our 
Government," says Mr. Hallam,* " is the public voice of a 
reflect1ng ·people averse to manifest innovation and soon 
offended by the intemperance of fa13tions." Some of the 
means by which this public voice forms its sentiments and 
finds its utterances I have already mentioned. One, and 
that in modern times the most potent of all, requires sepa­
rate notice. The right of the writt@n communication of 
thought and sentiment belongs to that great class of primary 
'rights which includes the rig~t of.uttera~~~e and the right 
of association. Writing is only an extension of speech, and 
printing is only an extension of writing. · Whatever there­
fore a man may lawfully say, he ought to be able to the 
same extent lawfully to print and to distribute. Such a 
power. is needed for the unimpeded course of social develop­
ment. It is a naturat part of that development that a 
special class should arise for the supply of information and 
for commenting upon and illustrating the facts that they 
record. This class, so far as it is an exponent of opinion, 
can oilly on the whole represent the opinions from which it 
derives its support. It supplies material for the formation: · 
of p~blic opinion ; and to. some extent and within certain 
limits it leads and di;ects that opini~1l. But it can. never 
with impunity either go far in advance or remain far behind~ 
The Press is not an original motive power in society. It 
merely applies under favourable conditions forces already 
existing. It is analogous· to the lever r:i.ther than to steam. 
But its ·influence· even on this view is very great. " It is 
the power" says De Tocquevillet writing of the United 
States, "which impels the circulation of political life through 
all the districts of that vast territory. Its eye is constantly 
open to detect the secret springs of political designs, and to 

• Const. Hist. iii. 141. . . • t l)em. in A mer. i. 212. 
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summon the leaders of all_ parties to the bar of public 
opmwn. It rallies the interest of the community round 
certain principles, and it draws up the creed which factions 
adopt; for it affords a means of intercours~ between parties 
which hear and which address each other without ever 
having been in immediate contact. When a great number 
of the· organs of the Press adopt the same line of conduct, 
their influence becomes irresistible ; and public opinion, 
when it is perpetually assailed from the same side, even­
tually yields to· the ittack. In the United States each• " . separate journal. exercises but little authority; but the power 
of the periodical Press is only second to that of the people." 

The efficient action of the Press depends upon two 
conditions. The one is the absence of any restriction upon 
its actual utterances : the other is the limit within which 
such utterances are confined by law. In other words the 
freedom of the Press includes both the absence of any 
licensing system and the positive provision of the law of 
libel. On the subject of unlicensed pr!nting nothing now 
needs be said among us. The preventive action of the 

. · State upon men's writings is one out of the innumerable 
examples with which our histor:l' abounds of the evils that 
spring from well meant interference with individual freedom. 
~t commenced with the laudable purpose of securing the 
public from the inaccuracy of copyists.* It was continued 
as a security against the dangers of heresy and of sedition. 
But truth has no c~use to fear discussion ; nor did the time 
need such aid as the law could give or such poor defenders 
a~ the Uensors. How long the licensing system continued, 
what mischiefs it wrought, and how and by what arguments 
it fell, I shall not attempt to describe. Its history is recorded 
in the pages of Milton• and of Macaulay. While the Censor 

• Hallam, 111itldle Ages, iii. 458. • 
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represented the kindly care of a paternal Government, the 
law of libel was the instrument of punishment in the hands 
~f a vindictive- Government. This branch of our law 
involves two questions; the first, what writings shall be 
deemed libellous ; the second, with whom the decision of 
the libellous character of the particular writing is to rest. 
Both before and after the Revolution* it was held that in a 
prosecution for liable it was not mateliial whether the facts 

. charged were true or false, and that therefore no evidence 
'{)f their truth could be admitted. It.was also held that the . . , 
character of public officers required especial protection; and 
that the offence was in contemplation of law greater when the 
libel was pointed at persons in a public capacity because, as 
it was said, it is a reproach to the Sovereign to employ 
corrupt and incapable persons. It was further held that the 
construction o£ aJibel, like that of any other writing, was 
a iuatter of law and not of fact: that the·question of crimi­
nality therefore rested with the Court ; and that nothing 
consequently was ieft for the jury in such cases except to 
ascertain the fact of publication and the innuendoes or 
meanings ascribed to particular words. Mter a long contest ·. 
in which Lord Erskine bo:g:l the most distinguished part, an 
Actt was passed, by the exertions of•Mr. Fox and the co­
operation of Mr. Pitt, which provided that the jury in giving 
its verdict should be. entitled to take into consideration the' 
character and tendency of the writing alleged to be libellous .. 
More than half a century afterwards q, further. Actt was 
passed which permitted the defendant to plead t4at the 
alleged libel was true and tha:t its publication. was for the 
p.ublic advantage. 

If the question be considered on the grounds of legal 
analogy, it is probable that the law •as laid down by Lord 

* See Lord Campbell, Lives of the Chief Jnstices, ii. 147, 208. 
it 32 G. iii. c. 60. • t 6 and 7 Viet. c. 96. 
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Mansfield and tb0 other judges of the last century was 
correct. But a political libel is punished less as an act of 
immorality than as an act of insubordination. Since there­
fore the acts of thoge who make or who administer the law 
are the subject of discussion, those acts must be amenable 
to criticism; and that criticism within reasonable limits must 
be prote.cted. Thus until the present legislation was adopted, 
the political guaran~ee which consists in the free expres­
sion of opinion was incomplete. As it now stands, the law 
applies no inflexible rule to cases of libel ; but requires the 
jury, and nlit anf perm:nent •public officer, to find in each 
particular case ,Vh.ether the limits of fair comment have or 
have not been exceeded. Since Lord Campbell's A<;:t and indeed 
in practice for several years b~fore its enactment,* the widest 
latitude has been given to public criticism. Even in judicial 
proceedings the same principle is recognized; and an amount 
of criticism is endured which in. former times would have 
been· peremptorily suppressed. Yet the consequences of this 
emancipation of the Press are very different from what "two 
centuries ago could have been predicted. The statesmen of 

. -the Revolution feared to dispense with a licenser. Holt and 
Raymond thought that the Gove;nment could not be carried 
on if it were subje~t to the free criticism of the Press. 
George III. was especially severe towards "the miscreants" 
who assailed his policy ; and both his sonst continually 
urged their ministers to ~ommence prosecutions for political 
libels. But at no other time and in no other place than in 
England since the complete freedom of the Press has been 
established has Government heen conducted w~th greater 
efficiency, or has the tone of the Press been more elevated or 
its criticism more moderate and fair. The political writing 

• May, Canst. Jlist. ii. 217. 

t For Geo. IV. see Courts and Cabinets of Geo. IV. i. 107; for Wm. IV. 
eee Roebuck's Hi1t. of the Whi-g 11-Iinistry, ii. 220, note. 
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of th~ present day no more resembles the political writing 
of the Regency* than our general literature resemblefl-the 
literature of the Restoration. The political purification of 
the Press is due to the same cause as that to which its moral 
purification· is due. That cause was not ·the- care of the 
Censor, or the terrors of the Attorney-General. It was "the 
opinion of the great body of educated Englishmen, before 
whom go9d and evil were set and who -rere left free to .make 

·their choice."t 
A libel considered as a crime has been described as any­

thing for, .having written which a· jury fll.inks. that a man 
ought to be punished. But in this description an important . , 
case is omitted. A jury is not the only body which such a. 
description should include. In all ca10es which concern its 
own body or its members, each House of Parliament can not 
only decide what writings ought to be punished but how it 
will punish them. The conduct of the representatives of the 
people might indeed be supposed to be in a peculiar degree 
thi subject of public :comment, and such comment might 
Meem in a peculiar degree entitled to the protection of the 
law. The fact however is otherwise. The House makes· 

·the charge, hears and determines the case, assesses the 
punishment, and executes the judgme~t. · In a libel upon~ 
member of Parliament when the case is one of privilege, 
and in no other case,. the defendant is not allowed to pleati 
the truth of the factst or to obt!l'in the verdict of a jury. 
The House pronounces the writing a libel, and f(wthwith 
proceeds to punishment. In England happily under the 
improved. state ·of public 0pinion that now prevails this. 
anomalous power has of late years been rarely exercised, . 
and still more rarely abused. But the same forbearance is 

• See May, Canst. Hist. ii. 20.6. 
t Macaulay, Hist. of Eng. iv. 607. 
t But see the ease.of Mr. Washi41gton Wilkes, 3 HanB. el. 1067; 
• 
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not always shown in colonial legislatures into which all the 
privileges of the Hom;e of Commons have in some instances 
been introduced. These bodies seem disposed to regard 
each member as en tiMed to demand as of right the protection 
of the House against any attack that may be made upon 
him : and when their assistance is requested, they incline, 
although sometimes reluctantly, to support their colleague. 
It is indeed just th!l't Members of Parliament should be 
protected from calumny in the exercise of their public duty, 
and that they should not be compelled at their own expense 
to vindicate.thei~characlers fr-om the unscrupul~us attacks 
to which their public duty may expo;;e them. But other 
and less violent means exist for attaining this object. The 
House can always direct a prosecution by the Attorney­
General. If this procBeding were adopted, cases of Parlia­
mentary libels would without any inconvenience to the 
person injured come within the general law of the land ; 
and it would probably be soon found that a single convicted 
misdemeanant would more effectually restrain the licence of 
the Press than a dozen martyrs of Privilege . 

• 
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