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remained to pass out of the family. Until the time of
Henry the Eighth there was no means for devisihg real
estate. Considerations both of public policy and of technical
law were opposed to such a power* Public men dreaded
the undue influence of the Church over a dying landholder,
and the ever increasing extent of lands held in Mortmain.
Lawyers would not hear of the transfer of seisin withount
actual livery, and livery a dead man could not give. Besides
there was no Court which could take cognizance of
devises. The Terpporal Courts’could not deal with a
will, and the Ecclesiastical Courts could not deal with a
freehold. The alienation during his life-time of a vassal’s
estate with the consent of his Lord was indeed permitted
by law : and the Lord’s consent could generally be obtained
for a consideration. But to this proceeding there was a
more formidable objection. There was no one to buy. There
were no large capitalists who could purchase the whole
estate of a greater Baron. Parcels of baronies may have
changed hands; but the caput baronie,+ the principal
manor house, seems to have usually remained in the original
family. Thus the estates of the greater Barons, as they
were neither alienated during the life of the owner, and as
their regular devolution could not be altered, passed from
heir to heir. Each heir on succeeding- to the estate had
the same right to a place in the Great Council of the King
as his ancestors enjoyed. This right was usually recognized.
The Crown needed the services of the son as it had needed
the services of the father. Thus the idea of hereditary
descent became gradually associated with the status of a
Peer.

So strong was this association that it extended to the
new kind of nobility which arose not from the possession of

* See 1 Spence, Eq. Jur. 136. t Hallam, Middle Ages, iii. 240.
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land but from a personal participation in the Royal counsels.
Some eminent persons who seem not to have held land
baronies; such as the family of Scrope in the time of Edward
- the Third,* were constantly summoned from father to son,
and thus became Lords of Parliament by asort of prescriptive
right. A precedent was thus set which might be enlarged
into extending the same privileges to the descendants of all
who had once been summoned. It was at length held, at
what time it is difficult to say but certainly in the time of
Lord Coke,+ that a writ of summons to Parliament and the
sitting in Parliament in obedience thereto created without
any words of limitation an estate of inheritance in the
dignity. But although this was the prevailing opinion and
several, cases were decided in which it seemed to be recog-
nised, it was not finally established until the reign of Charles
the Second. In the year 1673, in the case of the Barony of
Clifton,} a decision of the House of Lords, after the opinions
of the Judges had been taken, solemnly established the
descendible nature of a dignity created by writ.

I have already observed that Letters Patent which
grant a dignity must contain words of limitation. It is
now settled that in tife case of a Lord of Parliament the -
estate thus limited must be one of inheritance. In the case
~of Lord Wensleydale in 1856 the grant in the patent was
for the term of his life.§ But the House of Lords after full
discussion resolved in effect that such a limitation was
inconsistent with the func_lamental character of the Peerage,
and was insufficient to create the status of a Lord of

Parliament.

§ 7. Although the King has thus the power of sum-
moning at any time an unlimited number' of persons to his

* Th. 127. t Co. Lit. 16 b; Cruise, On Dignities, 100,
+ Nicolas, Hist. Peerage, 29. § May, Const. Hist. i, 248.
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High Court of Parliament, the hereditary character of the
Peerage operates as a material check upon the needless
exercise of this great Prerogative. Some writers think that
it was to restrict the power of the Crown by summoning
occasional Peers, while the hereditary character of the writ
was still unsettled, that the system of creation by patent
was introduced. It is certain that this limitation of the
prerogative was the chief motive for the recent decision of
the House of Lords against Life Peerages, although for such
Peerages in strict law there Was prébably sufficient authority.
With hereditary descent as an incident of the Peerage, the
King feels that while his acts arein his own power their con-
seauences are not. He may create a new Peer ; but that
creation, when once it is made, extends to the most distant
posterity of the grantee. No King could wish to make
cheap those honours which are the ornament of his Court,
and are prized in proportion to their rarity. But the
creation of a Peerage by no means ensures to the Crown the
permanent services of an additional supporter. It does not
always follow that the new Peer himself will on all
subjects continue fiiendly ; and there is no security
whatever for the adhesion of his son or his grandson.
The Crown therefore, although it theoretically possesses
the dangerous power of selecting those advisers whose coun-
sels are agreeable, finds it for its advantage to use this power
very sparingly. The treception of the free opinion of the
House of Lords, however unpalatable it may be, is obviously
preferable to the destruction of the Oxder.

There are other forms which show this constitutional
jealousy of the Crown and by which further provision
is made for the independence of the House of Lords. Not
only does a Peerage immediately become descendible to the
heirs of the grantee ; but the grant cannot be revoked, nor
can its effect be in any way diminished ; nor can it even be
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surrendered to the Crown ; nor does it admit of alienation,
The latter restriction indeed must have been originally
intended - to secure the Crown rather than to restrict it,
although even in this view its imjfortance is considerable.
Its necessity arose from the conflict between the two funda-
mental principles of the Peerage. If a Dignity were merely
an incident of tenure, it must have been transferable with
the estate to which it was annexed. If it were an office,
the same considerations of public policys which prohibit the
traffic in ordinary offices, Would apply with still greater force
to a seat in the highest Council in the Realm. In early
times accordingly many instances oceur of the alienation of
Dignities with the consent of the Crown. But as the
number of Peerages by writ and patent increased, the incon-
veniences of this practice became conspicuous. At length
in 1646, in the case of the Barony of Grey of Ruthyn,* the
House of Lords unanimously resolved that no person that
hath any honour in him or as Peer of the Realm may alien
or transfer the honour to any other -person.” It is now well
understood that Dignities are absolutely inalienable. The
same case of Grey of Ruthyn, and another case in the
following reign, haver settled that a Peerage cannot, even
with the consent of its possessor, be surrendered to the
Crown. The reason doubtless is both to render the check
to which I have already referred more stringent upon the
Crown, and to prevent the Crown from indirectly
getting rid_of the older and consequently more mdependent
members of the House.

It needs hardly be added, that the grant of a Dignity, if
even its voluntary surrender may not be accepted, cannot
be revoked ; nor can any grant inconsistent with the former
grant be made to any other person. Attempts have some-

+ Nicolas, Hist. Peemge; 44,
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times been made* to give by letters patent to a new
Dignity a precedence beyond that which would arise from
the date of the letters. Such precedence is now held to be
illegal. It is the unddubted prerogative of the Crown to
create any Peerage of any rank, or to raise any Peer
to any higher degree of the Peerage to which it
thinks proper; but it has not the power to give a
precedence above any Peer previously created of the same
degree. .

I have already said that*the Crown cannot in ordinary

circumstances refuse to any Peer his writ of summons. 1t

-haf however been held+ that, if a Peer want possessions to
maintain his estate, he cannot press the King in justice to
grant him a writ to call him to the Parliament. Buf apart
from such an accidental and partial suspension of his rights,
a Pcer who has not been attainted cannot lose his Peerage
in any other manner than by an Act of Parliament One
case only, that of Nevill Duke of Bedford in the reign of
Edward the Foﬁrth, is recorded in which a Peer was
degraded by Parliament. The reason assigned for this
measure was the Duke’s want of means to support his
Dignity, and the many inconvenienees to which such a
position gave rise. But this, as Blackstone§ observes, is
“a singular instance which serves at the same time by
having happened to show the power of Parliament, and by
having happened but once to show how tender the Parlia-
ment hath been in exerting so high a power.”

At the present time therefore, as it has been for many
generations, the Peerage is nominated by the Crown without
any restriction as to number or time or rank or person. But
the conditions under which such nomination may be made are

# Niecolag, 45. + 12 Reports, 107.
1 Cruise, On Dignities, 112, § 8 Steph. Com. 11.
2F



434 THE HOUSE OF LORDS.

precise. - The grant must be for an estate of inheritance, and
cannot be revoked, or abridged, or surrendered, or transferred.
Thus the independence of the Peers is secured by the same
means as the independence of thé judges, but in a still
higher degree. The Crown has no power to silence a -
refractory Peer. It cannot in any way affect the honours
that he already possesses. In the great majority of cases
there is not even the obligation which arises from the sense
that the title was conferred by the Kimg whose wishes are
in question. ComparatiVvely few of the Peers can derive
their Peerages from the gift to themselves of the reigning
Sovereign. Thus although the grantee may be himgelﬁ::
the servant of the Crown, he becomes both personally
indepgndent of the Royal ‘control ; and at the same
time ‘“the root of that hereditary principle which, unin-
fluenced either by the Crown or the people, was destined to
support the rights of both, and form a barrier to withstand
the encroachments-of either.”*

§ 8 The conjoint operation of both these principles,
Barony by tenure and Barony regarded as an office, seem to
have produced, or rasher to have assisted in producing, the
most characteristic feature of the British Peerage. Its
privileges are strictly personal to its possessor. While in
other countries every member of a noble family is ennobled,
none but the head of the family for the time being enjoys
with us any legal recognition. A barren precedency is all that
the heir apparent of the mostancient Earldom or the wealthiest
Dukedom can claim.  Until his ancestor’s death he remairs,
and the younger members of his family always will remain,
in the rank of Commoners. I may notice some early exam-
ples of this rule, although it must have préviously been well

[

* See Nicolas, Hist. Peerage, 42.
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understood. In the reign of Henry the Eighth the Earl of
Surrey, eldest son of the Duke of Norfolk, was attainted
of Treason by a Common Jury, and not by Peers or Barons,
because “he was in law as one of the meaner or less nobility.”*
Inthe following reignit was resolved by the House of Commons
after a debate that “ Sir Francis Russell, being by the death
of his elder brother heir apparent to the Lord Russell,{ shall
still abide in the House as he was before.” Some twenty-
tive years afterwards the Commons’ journals record that the
Lord Russell, son and heir to the Earl of Bedford, burgess
for Bridport,! is ordered to continue s member of that House,
ugtwithstanding the newly-acquired Earldom of his father.
The ground on which this doctrine rested may readily be
conjectured. The Baron held undivided authority over the
lands to which the barony was attached. He and he alone
during his life had any control over these estates. In like
manner he and he alone could exercise his office in the
King’s Council. An office implies personal aptitude ; and
neither its duties nor its privileges could be extended to a
crowd of sons or of more remote descendants.  This
hereditary office was therefore regarded as being in the
nature of real estate. It went, as the family estate went,
to-the eldest son ; and the younger children were entirely
excluded. Nor could the eldest son during his father’s life
claim to share in the privileges of his father’s dignity, any
more than he could then claim to share in the administra-
tion and the enjoyment of his father's estate. These
influences however cannot have been the causes of that
wsonomio for which England has been so often and so justly
praised. They were coincident with the tendencies which
produced that state, and must have strengthened their

* Selden, Titles of Honour, 285. t Parry, Parliaments, 208.
t Ib. 223
2F 2
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operation. - But their actual effect was rather to prevent
the growth of new inequalities than to correct the old.
From the time of Henry the Third,* if not from an earlier
date, the legal equality of all freemen was in all essential
points complete. The old Saxon distinctions had died out.
The weregild no longer marked and perpetuated the division
of classes. All offences had become violations of the King’s
peace. The nobility and the middle classes followed the same
business, embraced the same professions, and even inter-
married with each other.+ * In such circumstances there was
no longer any room for the difference between the Korl
and the Ceorl. But there might have arisen a body with
new and more formidable privileges. The great Nobles who
formed,the Council of the King might have claimed much
larger immunities, and might have given a much wider
extension to the privileges of their Order. That they did
not do either of these things is owing partly to the general
feeling ‘of justice which seems to belong to the national
character, and partly to those peculiar influences that I-
have attempted to indicate. Yet there seems to have been
even at an early period a tendency in the English towards
the limitation of nobflity to its actual possessor. ' Among
the Anglo-Saxons} the Athelings included only the sons of
a King, or in default of sons the relations next eutitled to
the succession. With them, as with our own nobility, the
~third generation ceased to show by any external signs ifs
noble descent.

. * See Hallam, Middle Ages, ii. 343.
t See De Tacqueville, France before the Revolution, 151.
{ Lappenberg, dnglo-Sazons, il. 308.



CHAPTER XVII.

L]
POLITICAL BEPRESENTATION.

‘S 1. One of the principal difficulties in historical study
issthe necessity of dealing with social and political questions
that arise out of circumstances essentially different from
those with which we are familiar. We have not orly the
painful effort of endeavouring, often with very imperfect
materials, to shadow to ourselves some form of the society
whose history we are studying, but also the still more
arduous task of guarding against the extension of our own
modes of thought and our own associations to remote times
and unlike institutions. Not the least important example
of this historical difficulty is found in the different objects
to which in ancient and in modern times the sentiment of
patriotism has been attached. We of the nineteenth century -
are familiar with large political aggregations, with extensive
territories and millions of men forming an organized polity,
with each distinet centre of population having its own life
and yet contributing to compose the national life, and with
numerous and efficient securities for good government and
for the proper control within its due limits of the Executive.
It requires therefore a strong mental effort both to free our-
selves from the misleading analogies of our own day, and to
transport ourselves to a time when each borough or town-
ship was an independent sovereign state. Yet such was the
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general habit and feeling of the ancient world. In every
part of Southern Europe, in Italy in Sicily in Spain in Gaul
and above all in Greece, the self-governing town was the
true political unit. In the writingseof all the great thinkers
of antiquity, the idea of the antonomous city is accepted as
the indispensable basis of political speculation.* In their
mind and in their language the City and the State were one
and the same. The city must indeed be of a certain size.
A mere village was unable to supply those arrangements for

‘the proper conduct of public business which the higher class

of minds in those times regarded as esserttial. No organiza- .
tion less than the city could satisfy the wants of an infceﬁi
gent freeman. But no other organization could include the
city. The city was itself a perfect and self-sufficing whole, .
and di¥l not admit of incorporation into any higher political
unity, o - .
In those small States where the feelings for the cor-
poration and for the country were so strangely blended, the
sentiment of loyalty or Tather of devotion to the city was
developed in a very high degree. The State was . not
regarded as composed of the sum of its members and
esisting for them. It was held to have a separate
and a higher existence. Aristotle observest that the

“city precedes the individual as the whole preceaes the

part. All the rights that any Athenian or Roman enjoyed
were his, not from any personal claim, but because he was a
citizen of Athiens or of Rome. It was therefore at once the
highest privilege and the most urgent duty of each citizen
to serve the State in his own person whether at home or in
the field. He was bound to accept any office that the State
might place in his hands. He was bound to assist his
fellow-citizens in enacting the laws by which the city

* (rote, Hist. of Greece, il. 802; Ib. 348. - t Politics, B. i. ¢. 2.
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should be governed, and in selecting the officers by whom
her peace should be preserved and her honour defended.
Thus grew up the feeling that political rights must be
exercised in person, and in the General Assembly of the
Citizens. No delegation was admissible; and in no other
place and under no other conditions than in the Ecclesia or
the Comitia duly convened in the customary meeting-place
of the city could these duties be performed. If a citizen
left his native city, he ceased to retain his full civic rights.
The Hellenic emiérant. lost all legal connection with the
parent State ;. and became an additional unit in the Hellenic
aggregate, connected onTy by a stronger moral tie
witigglilat State than with other kindred cities. The
Ro;aolonist was sent forth on a special service,
and so retained his old allegiance. But he too lost the
rights he could no longer exercise ;* the new community was
not part of Rome, because it was the son and subject of Rome.
In certain circumstances the colonist was permitted to
return, and then he resumed his former position.+ So too
if a Roman citizen were taken in war, his status was sus-
pended ; but if he escaped or were released and returned,
the suspension was removed, and he resumed, though not
always as of course, his former rights..

Perhaps the most decisive proof that we possess of this
cardinal doctrine of antiquity, namely that a free Constitution
is inseparable from the appearance of the sovereign people in
person in their collective assemblies, is found in the relation of
the Italian States with each other and with Rome. When in
the course of the Social war the Italian States had resolved
to destroy Rome or at all events to secede from it, and to
found a new State, they could devise no other polity than

* Arnold’s Hist. of Rome, iii. 19.
t See Smith’s Dictionary of Antiquities, Title Postliminium,
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that which ‘had been traditionary among them from time
immemorial. When they might have established the Con-
stitution of a State, they merely founded the organization
of a town. The Urbs Italia was to supersede the Urbs
Roma. “It is significant,” says Dr. Mommsen,* “that in
this case when the sudden amalgamation of a number of
1solated cantons into a new political unity might have so
naturally suggested the idea of a representative Constitution
* in its modern sense, no trace of any such idea occurs: in
fact the very opposite course was followed, and the com-
munal organization was simply reproduced in a far more
"absurd manner than before” Subsequently when Rome '

had triumphed, but had yielded -after the war all t ite-

cal privileges that before the war she had refuse own
condition was such as both to suggest and urgently to
require some form of representation for her more remote
citizens. The burghers now no longer lived in the city or
in its immediate vicinity. The people of Quirinus, ifit did
not yet include all the inhabitants of the Peninsula, com-
prised all the dwellers between the Rubicon and the Sicilian
Straits. It was absurd to suppose that this population could
habitually meet for the transaction of business in the Roman
Forum. Yet the votes of the Italian freeholders might on
many an occasion have counteracted the venal voices of the
“Turba Remi.” To none however of the statesmen of the
day, neither to the philosophic Cicero nor to the great and
Nliberal Julius, nor to his nephew skilful though he was in.
public organization, did the simple expedient of representa-
tion present itself Augustus alone seems to have made
some partial attempt to establish local polling places,+ where
the votes might be taken and transmitted to Rome. Even
this project seems to have been either unsuccessful, or to

* Hist .of Rome, iii. 239. t Merivale, Hist. of the Romans, iii. 499.
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have become as the Imperial Government grew stronger
unnecessary.  When the Empire was hastening to its fall,
the Emperors attempted to check the speed of its dissolution
by a sort of Confederation of the Provinces. A rescript was
issued by Honorius and Valentinian* establishing for the
fallic Provinces at Arles in the South of France a yearly
meeting of public functionaries proprietors of domains and
judges of provinces or their deputies. Even in this proceed-
ing we cannot, I think, trace any approach to representa-
tion. At most, some kind of fgderation would have been
formed of which «the Government would have consisted
of the officials of each separate State. The project however
entirely failed. “The Roman world had returned to its first
condition ; towns had constituted it ; it dissolved and towns
remained.”} .

§ 2. The idea of political representation is thus of com-
paratively recent date. It is in fact both much more recent
and much less general than we might at first be ineclined to
suppose. In England, where its development has beén
most complete, it dates from about the middle of the thir-
teenth century. In Spain its date.was about a century
carlier. In other parts of Europe it commenced at a some-
what later period. Nowhere however has it been carried
out with such success as among the Anglican race. It is
therefore a question of no common interest to inquire into
the circumstances which led to the use of a political instru-
ment so powerful in its results, so obvious (as it now seems
to us) in its application, and yet for so many centuries
unknown to the ablest thinkers and the most skilful states-
men. For the discovery of any such political expedient
two conditions at least are essential. The want which it

® Guizot, Civ. in Europe, i. 30. t Ib, 83.
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is designed to satisfy must be keenly felt. The existing
state of political knowledge and séntiment must be such as
. to suggest, or at least must not be inconsistent with, the
means for satisfying this want. Iy England these condi-
“tions concurred. It was the acknowledged right of the
vassals of, the Crown to determine both the expedience and
the amount of the extraordinary assistance which the Crown
might require for the exigencies of the state. * It was their
acknowledged duty to attend for the 'render of suits and
services at the Royal Cougt. The i inconvenience of assem-
bling in one spot at one time so large a bddy as the whole of ©
the tenants in capite was obvious. Such attendance must
have been burdensome to all ; butb to the smaller tenants &
must have been peculiarly oppressive. It was, especially
while the Normans and the English were not yet amalga-
mated, dangerous to leave the country districts without their
proper defenders. The privilege which these military tenants
assumed of appearing under arms was not calculated to’
render these assemblies more desirable. If the tenures were
subdivided, and the numbers of those who ought to be
summoned increased, these difficulties were proportionately
augmented ; and unless those who obeyed the Royal summons
could bind those who neorlected to attend, the powers of the
Assembly must have been very defective. But while the
attendance of all the tenants of the Crown was thus incon-
venient, their absence was equally objectionable. Not
mére1y was fheir consent in some form requiréd, but the
King, finding his greater barons difficult to manage, seems
to have contemplated* the erection of a counteracting force
in his Council. If:he had failed with his more powerful
tenants, he ‘might 'perhaps- have better success with the
Knights. Such seems to have been the policy of J. ohn,+and

* Guizot, Repres. Gov. 354. ’ t 1 Lords’ Report, 61.
'
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such was the course that throughout the whole of his long
reign his son unsuccessfully pursued.

There are several circumstances which in the reign of
Henry the Third at least tended to prepare the public mind
for the principle*of political representation. At all times
some kind of delegation had been customary. All those
suitors who petitioned the King and his Great Council for
the redress of their several grievances attended on the
meeting of that body to make known their wants to the
Fountain of Justice. When cpunties cities and towns
desired to make in*their corporate capacity any such appli-

& cation, they must from the very nature of the case have sent
delevates to present their petitions * or to prefer their com-
plaints. The system of Ecclesiastical Councils rested, as Mr.
Hallam+ observes, on a virtual or an express represexttation,’
and may have had some tendency to render the application of
the principle of national assemblies more familiar. At dif-
ferent times too we read} of Knights being chosen, apparently
as a sort of jurors, either to give information on certain
local matters which the King desired to know or to assess
subsidies. But whatever weight we may attach to these
considerations as facilitating the introduction of representa-
tion, the immediate origin of that s.ystem seems to me to
be due to a different cause. It commenced not as represen-
tation, but as agency. It related not to the exercise of
political functions, but to the payment of private money.
Attendance upon the King’s Court was always bur-
densome. It was an obligation imposed upon the tenants of
the Crown which they were required to fulfil, not as a
privilege which they were eager to enjoy. Under the earlier
Plantagenet kings, as the render of suit and service became
less important, the object of these assemblies was merely

* 1 8pence, Eq. Jur. 266, t Middle Ages, iii. 11, "t Ik 12
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financial. It was not as we have seen until a later period
that these financial assemblies acquired political functions.
It was not therefore in the light of a delegation of strictly
personal rights that political repregentation first presented
itself to our forefathers. Whatever might have been the
usage as to such affairs, there was no doubt that for money
matters, for the transaction of ordinary business, the appoint-
ment of an agent was both convenient and customary. If
a military- tenant was unable to éppear when the Royal
standard was unfurled, he might find if *he could a substi-
tute. Those ecclesiastics who held lay fiefs were from the
nature of the case obliged habitually to render a substituted
service. The Statute of Merton* expressly provides thaé
every man who owes suit at the County Court or other local
Court may freely make his attorney to do those suits for
him. The personst who were summoned to attend
at the meetings of the Great Council, and who could
not personally be present, were usually allowed to appear
sy their attorney, or proxies. In such circumstances the
election of a few persons to act as proxies for all the military
tenants of a district was inevitable. It resulted from that
tendency in our nature by which we are led to reduce to
the lowest possible quantity the effort that the attainment
of our object demands. Representation arose in the same
manner and for the same reason as the class of factors or
of carriers is developed amongst ourselves. Between these
two cases however -there was a fundamental difference.
While the varied occupations that are due to modern indus-
try grew and expanded without any material interference
from the State, the agency of the Crown tenants was soon
regarded as a public duty. The King was eager to receive
- persons fully authorized to grant him the money he required.

* 20 H. 8. c. 10, t 1 Lords’ Report, 127

\
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The constituent bodies were glad to have their business
transacted on moderate terms. It was therefore quickly
established that a representative when once chosen was
bound to serve. It was not competent for him either to
decline or to neglect the task. He was indeed entitled to a
fixed compensation ; but, subject to that compensation, a
Knight could no more refuse to give his services to his
country than his descendant can now refuse to give his land
if it is required ugder a Railway Act.

It was thus, I thinky thatethe representation of the
counties and that of the inferior clergy commenced
in  England. The extension of the principle to the
towns was an easy matter. The tallages on towns were
usually levied on them collectively and not upon
the individual citizens. The tendency of early times to
extend the principle of corporate bodies was strongly marked,
and towns were always regarded as separate existences. It
was also easier for the Royal officers to deal with the civie
officials and leave them to reimburse themselvesas best they
might, than to colleet a hated tax from a poor population.
Thus both from their own customs and from the convenience
of the King each town was regarded as a corporate com-
munity. DBut there is no other way by which either in law
or in fact a corporation can appear except by its attorney or
agent. When therefore the communities of the shires were
required to appear by their authorized agents, the same rule
was naturally extended, when their presence was required,
to the communities of the towns. This view is consistent
with the language of the early writs. In the writ of 1234
the knights are to come “in the stead of each and all” 1In
the great writ of 1295 and in the subsequent writs of the
same reign the knights are to have “full and sufficient
power for themselves and the community of the aforesaid
county to do what shall then be ordained of common couneil
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. in the premises.” The same direction is given in respect of
the citizens and burgesses. The same words are used in
writs sent in the 30th Ed. I. to the Cinque Ports and to
Yarmouth. Between these placese various disputes had
arisen ; and both bodies were required to send three or four
representatives to the Court of Parliament “to learn the
King’s pleasure in this matter and further to do and receive
what of our council we have thought fit to ordain* In this
case the agency is clear : the purpose only is different from
the preceding case. e e

§ 3. No shock therefore was given to any received
opinions or prejudices by the appearance of our-earliest
representatives. They were merely agents with general
powers, but sent. for a special purpose and, at least in the
case of the military tenants and the parochial clergy, acting
from motives of convenience each for a great number of
principals. With this view the early history of our repre-
sentation entirely corresponds. The dream of Saxon:
Parliaments elected by universal suffrage has long passed
away. Neither Saxons nor Normans knew the name or the
substance either of ParJiament or of the suffrage.. Even in
the Great Charter itself there is no allusion to representation

"in any form. On the contrary, that instrument provides for
the personal attendance of all the inferior military tenants
under the writ of summons to the sheriff It has been®
justly observed* that the absence in such an instrument of
any reference to any representative body, whether for
leglslatlve purposes or for the granting of aids, is strong
evidence against the existence of such a body at that time.
It was not until forty years after the r\neeting at Runnymede
that+t in a writ the form} of which confirms the

* 1 Lords Report, 469. . 1 Ib. 63. t Ib. 95.
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supposition that no representative body had any previous
existence, the first recorded instance of county representation
is found. In the year 1254, Henry the Third, in contempla-
tion of a campaign ins+Gascony and in addition to other
preparations, commands each of the sheriffs to send to
his Council two good and discreet Knights of his county
whom the men of the county shall have chosen for this
purpose in the stead of all and each of them to consider
along with the Knights of other counties what aid they will
grant the King in such ar emengency. In the following
year we meet with” the * first unequivocal instancet of the
representation of the lower Clergy. The object in this case
was the same as that which led to the representation of the
Knights. The King required the money of the Clergy, but
dared not take it without their consent.

Although the germ of representation is thus visible,
its political uses were still undeveloped. The object
of these meetings was purely financial ; and their finance
was seigneurial not national. A Parliament in the modern
sense of the term was as little known to Henry as to John.
Notwithstanding these precedents of representation, neither
the King nor the discontented Barons nor the loyal Barons
seem to have thought of consulting these representative
bodies in their subsequent disputes. Neither in the
submission of the differences between the King and the
Barons to the decision of the King of France in 1263,
nor in the award upon that submission, nor in  the
subsequent negotiations before the contending parties
appealed from that award to the final arbitrement of the
sword, is there any mention of any general Legislative .
Assembly or any suggestion as to the opinion of any such
body upon the condition of the kingdom* A free Parlia-

* Hallam, Middle Ages, iii. 131. t 1 Lords’ Report, 137.
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ment as a means of remedying public grievances was an
idea of much later date.

§ 4 Ihave said that the Bishops and the mitred Abbots
held their lands by the ordinary lay tenures. Such was not
 the case with the inferior Clergy and many religious houses.
Even at the present day* the parochial Clergy and many
religious and eleemosynary foundations hold their land in -
Frankalmoigne. That tenure was, as we have seen, not subject
to any pecuniary claim eifher for commutation of service or
for any aid. For the most part, althoulrh not always, the
terrors of sacrilege sufficiently protected the Clergy from
" Royal exactions. At length when Jerusalem had fallén
before the victorious arms of Saladin, and the loss of the
Holy "Land was imminent, the Kings of France and of
England with the consent of their Great Councils of
Prelates and Barons imposed upon all their clergy towards
the expense of.a new Crusade a general tax of one-tenth of
all their moveable property. This tributet was the,
foundation of all the taxes upon ecclesiastical benefices,
whether for the benefit of the Crown or of the Holy See.
During the reign of Henry IIL, the Pope,} partly it would
seem as head of the Church and partly as the acknowledged
Lord Paramount of England, both himself frequently and
heavily taxed the English Clergy and permitted the King
" to levy similar contributions. The King however ‘was
reluctant to enforce his cldims against men who were pro-
tected both by the ordinary rights of freemen and by the
sanctity of their order. An expedient therefore was devised
for obtaining their consent and for settling the amount of
the gift. In the year after the first recorded instance of

* 1 Steph. Com. 213. t Gibbon, vii. 267 (Dr. Smith’s edition).
1 Milman, Hist. of Lat. Chris. iv. 96, 307.
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County Representation we meet for the first time* with the
representation of the Clergy. In both cases the business
was the same. That business was the grant of an aid to the
King who was seriously’embarrassed by his acceptance from
the Pope of the Sicilian Crown for his son Edmund and by
his attempt to reduce this gift into possession. Various
meetings of the Clergy are subsequently recorded. In the
. year 1282 the abbots, priors, and proctors of deans and
chapters refuse an aid because the Diocesan Clergy were not
summoned more debitod *In 1294 the representatives of
the Clergy were summoned to meet the King at West-
winster. In the following year the “Premunientes” clause
was inserted in the Parliamentary writs. This clause was not
however uniformly inserted until the 28th Edward I1L
When the Clergy were not concerned in the subject matter of
discussion, their presence seems not to have been required.

I have already traced the political history of the Estate
of the Clergy. I may however notice in this place two
points in which the representation of this Estate illustrates
the general theory of political representation. The first
point ig that both in its structure and in’' its functions the
Ecclesiastical Assembly was strictly analogous to Lay
Assemblies. The representatives of the Clergy, like the repre-
sentatives of the Knights and the representatives of the towns,
were summoned for the purpose of contribution. It was not
until a subsequent period that they acquired the power of
legislation in Eeclesiastical affairs. Hence as the House of
Commons differs from the Assemblage of Estates in the
continental kingdoms, so does the Convocation of the
English Provinces differ from the Eeclesiastical Councils in
other Christian countries.; In those countries where legis-

* Hallam, Middle Ages, iii. 131. t Parry, 51.
1 2 Steph. Com. 541,
2 a
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lation wasthe primary object, these Councils were exclusively
composed of Bishops and other dignitaries of the Church.
- In England where the primary object was the taxation of
the Ecclesiastical order, those persors whose interests were
affected as contributories tb the tax were required to attend
.either personally or by their proctors. The second point to -
which T referred is that the name proctor, by which the
‘representatives of the Clergy are to this day designated,
sufficiently attests the opinion of congemporaries as to
the original character ofethe office. These persons were
merely the agents of their class, appointed to transact
certain pecuniary business in which both they themselves
and their principals were concerned. ~The existence of tie
agency may have led to the growth of the political func-
tion ; but the political function did not lead to the use of
the agency. g ‘.'"., t“ ‘Ocii:;=

§ 5. It is now settled * that the origin of the repre-
sentation of cities and boroughs does not ascend beyond the -
49th of Henry ITL. On the 12th December 1264, under the
administration of Simon De Montfort Earl of Leicester,
writs were issued, notsonly to the -Sheriffs, but ‘also to the
citizens of York and of Lincoln and the other boroughs of
England, to send two of their more discreet and worthy
citizens or burgesses, and to the Barons and good men of the
. Cinque Ports to send four of the more lawful and discreet
- men, “DNobiscum cwm Prelatis et Magnatibus ~regni
tractaturi et auwiliwm impensuri” These are those
famous writs which have preserved the name of De
Montfort long after his exploits his success and his fate have
ceased to interest. But although it is certain ‘that our
representatlve system was not complete before. the year

# Hallam, Middle Ages, iii. 27.
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1264, it is by no means equally certain that its completion
wasthenattained. Thisinnovationof De Montfort hasreceived
more attention from modern inquirers than it deserved. It
was not the actual comrhericement of representation, for the
representation both of the counties and of the Clergy
preceded by several years that of the cities and boroughs.
It did not solve the real difficulty in representation. Towns
have necessarily more or less of a corporate character, and
therefore must always have employed some species of agency.
When once an organ of expression was found for a multi-
tude of unincorporated and independent Knights, there was
little merit in the extension of the principle to towns. Much
less can the precedent of 1264 be regarded as the commence-
ment of what we now understand as the House of Com-
mons. That event as we have seen belongs to a period at
least one hundred years later than the Administration of
De Montfort. Nor'did his contemporaries regard Leicester’s
writs as involving any serious political change or even as
establishing any notable precedent. We know literallynothing
of the Earl’s policy or of itsresults, We cannot tell why he
excluded London or why he included the Cinque Ports.
But the succeeding Parliament disavewed all his proceed-
ings. None of the contemporary writers, even of those
most devoted to his cause, notice the peculiarity of his writs.*
Few of them even mention the Parliament for which these
writs were issued. Nor does the precedent appear to have
been speedily or closely followed. Although there seem to
have been assemblies during the intervening period, and
although these were probably of a representative character,
the next well marked instance of representations occurs
eighteen years afterwards. The partial issue of writs was
abandoned ; and the writs were directed not to separate towns,

* 1 Lords’ Report, 151.
262
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but on a fixed principle to each sheriff for every town within
his bailiwick.

It is however far more important to ascertain the
character in which the representafives of the cities and
boroughs appeared and the purposes of their coming than
to fix the exact time of their first election. I have already
said that the citizens and burgesses represented tenants in
ancient demesne; and that the object of their attendance was
partly to assess the rate of tallage which they were required
to pay, and partly to gife to ‘the King and his Council
information and advice upon questions either affecting their
interests or coming within the sphere of their occupations;
Many considerations support this view. Tenure is a vera
cousa., It was at that time in operation. It was sufficient,
if it were applicable, to have produced such an assembly as
that of the citizens and burgesses : and it is not unreasonable
to suppose that the success of the represéntative system in .
cases where the right to refuse contribution was admitted
might lead to its extension to those cases where not the
duty to contribute but the amount of the contribution was
in dispute. Apart however from any question of antecedent
probability, there is positive evidence of several kinds. In
the reign of Kdward L. the towns and ancient demesnes are
taxed conjointly, and their grants are separate from the

. grants of thé counties. The amounts granted by the towns
and demesnes are always greater than those granted by the
counties, a circumstance which harmonizeswith theknown fact
that tallages or the compulsory payments by the demesne men
were heavier than the aids or voluntary donations of the
freeholders, but which it is otherwise difficult to explain.
In the 11th year of Edward I the City of Chester sent
representatives. On no subsequent occasion was Chester
summoned until by an Act of Parliament in the reign of
Henry VIII. provision was made for the representation of
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hoth the county and the city. But at that particular time
the King had in his own hands the Earldom of Chester and
Chester held of the Earl. * In the 26th year of the same
reign, Northallerton refurned members to Parliament. It
belonged to the Bishop of Durham, but was then in the hands
of the King who had seized the Bishop’s temporalities
in Yorkshire+ Subsequently when the Clergy of the
Province of York made their peace with the King, North-
allerton was restorad to the Bishop; and never afterwards sent
representatives, until in 1640 the House of Commons
revived its right and the rights of many other horoughs.
{n the sister kingdom of Scotland none but Royal burghs,
that is boroughs which held of the King, ever sent members
to the Scottish Parliament. Finally Littleton* copnects
the boroughs which send members to Parliament with
ancient boroughs in which burgage tenure existed. So far
as these boroughs held of the King they were ancient
demesne ; so far as they held of some other Lord, Little-
ton’s words may mean a Royal borough granted to some
other Lord, but still retaining as we have before seen
its obligation in tallages to the Crown.

Although the tenancy in ancient demesne was thus the

* 1 Lords’ Report, 189. 1 Ib.381.

t Secs. 162-4.  “Tenure in burgage is where an ancient borough is of
which the King is Lord; and they that have tenements within the borough
hold of the King their tenements that every tenant for his tenement ought
to pay to the King a certain rent by year, &e. And such tenure is but tenure
in socage. And the game manner is where another Lord spiritual or femporal
is Lord of such a borough, and the tenants of the tenements in such a
borough hold of their Lord to pay each of them jyearly an annual rent.

And it is to wit, that the ancient towns called boroughs be the most
ancient towns that be within England : for the towns that now be cities or
counties in old times were boroughs and called boroughs; for of such old
towns called boroughs come the burgesses of the Parliament to the Parlia-
ment, when the King hath summoned his Parliament.”
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origin of the representation of towns, that representation
soon lost its original character., The towns were soon
regarded rather as the trading or mercantile interest than as
a peculiar part of the territorial interest. The first indication
of this change appears in the separafion of the other tenants
in ancient demesne from the towns. - In the 15th year of
Edward 11, the Prelates Earls Barons Knights and com-
munities of the counties granted to the King a tenth, and in
the ancient demesnes of the Crown a sixth. At the same
time the citizens and burgésses granted a sixth. Thus while
the distinction as to the rate was observed, the grant of the
country tenants in ancient demesne was no longer determineg
by those of the same tenure as themselves, but by the
militazy tenants of the Crown. For what reason this change
was introduced or on what principle the military tenants
assumed to tax those whom they did not represent, there
are now no means of determining. Perhaps it may have
been that the towns were then regarded as having an
interest apart from that of mere tenure; and that the old
rule of tallage by the advice of the King’s Council, as in the
Parliament of Merton, was adopted in reference to those
parts of the demesnes*which were not represented. Such an
arrangement may have been considered beneficial to the
demesne men, because they had not the expense of sending
representatives and were only charged, as before, at the same
time and the same rate as the towns. A further reason may
be that the Lords answered for their bondmen-or copyholders;
and in their grants expressly included these persons. Copy-
holders therefore, prior to 1832, never voted for Knights of
the Shire or contributed towards their expenses. It may
therefore have been thought that no peculiar representation
was needed for the corresponding class of Royal tenants : and
the origin of the town representation may have been over-
looked in the admitted fact of its existence and of the
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practical difference between the burghers and the other men
of the demesnes. So far as is known of the returns to the
writs of Henry II1. and Edward L, all the towns summoned
to Parliament were either held of the King or were at the
time in the King’s hands* The documents however are
imperfect ; and this proof is therefore incomplete. All that
we can say is that there are numerous examples of the
representation of towns held in capife, and, so far as we
know, no exampleof any represented town under a different
tenure. * .

This theory, while it is consistent with such evidence as
the records afford, explains some questions which without its
help cannot readily be answered. We can by its help
understand why a mere general direction was given fo the
sheriff to summon all cities and boroughs in his bailiwick.
He was officially concerned in receiving the rent or other
charges of these towns. He alone therefore could accurately
know, and he was bound to know, what towns held of the
King or wereat the date of the writ inthe King’s hands. From
all such towns it was his duty to require representatives to
be sent. No further direction was therefore needed, or
would have been proper. We may thus too explain much
of the strange irregularity of representation in the reign of
Edward I. Many places which even then were insignificant
sent representatives to the Parliaments of that King.+ On
the other hand no mention is mdde of other places of con-
siderable magnitude. Nor were the same places always
represented.  Much blame has been attributed in this
matter to the sheriffs; and in later times, when a seat in
Parliament was more eagerly desired than it was in the
reign of Edward the First, such censure may not have been
undeserved. But it is hard to tyace any motive for such

* 1 Lords’ Report, 378, 386. + Ib. 875.
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misconduct in the thirteenth century. A simpler explana-
tion is formed in our ignorance of the facts of each case. The
first class of anomalies may have arisen from the represented
towns being Royal boroughs while the others were not. The
inconsistency in the return may have been caused by the
borough happening to be at one time in the hands of the
King while at another time it was not. I have already
mentioned examples in the cases of Chester and Northallerton,
and it is probable that the well known eases of St. Albans
and of Barnstable should ke explained in a similar manner.®
This connection of representation with ténure also explains
the later rise of borough representation as compared with
that of the counties. On other principles- such a sequence
would seem altogether improbable. To a town, especially an
‘incorporated town, some form'of representation is essential.
Such an artificial person cannot appear otherwise than by
deputy. But the military tenants of the Crown, whether
~small or great, acted and were required to_act each in his
personal right. There would be no difficulty in understanding ‘
the extension to these separate freeholders of a system of
agency which the practice of the towns would naturally
suggest. But it is no} easy to see why representation com-
menced in a class where there was no particularreason to expect
its presence, while it was yet absent in the class in which its -
existence would have been natural. In Castile the representa-
tives of towns appear nearly a century before their appearance
in England. The necessity of establishing frontier posts
against the constant hostilities of the Moors induced the
Spanish Kings to® encourage municipal institutions, to make
to the towns large territorial grants on condition of military
service, and to seek in council their assistance and advice.

»
* 1 Lords’ Report, 380, 386.
t Bugkle, Hist. of Civil. ii, 135 ; Hallam, Middle Agcs, ii. 6, 19.
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Yet although the practice of representation thus existed, its
principle was never applied to the other classes of the king-
dom.*  Representation was a necessary incident to the
presence of the towns, but it was not then regarded as a
political contrivance. In England however there was nothing
to require the Parliamentary attendance of the towns. Their
assistance in legislation was not thought of. Their concur-
rence in taxation was not necessary. The King therefore
had no motive to spmmon them to his Parliament. He could
accomplish all that he desiréd without them ; and they would
have regarded the ‘necessity of sending deputies as a gra-
tuitous and unreasonable burthen. It was not until the
King had discovered by experience the advantage of the
representative Assembly of Knights, that a similar system
was extended, both for purposes of advice and for the assess-
ment of contributions, to those tenants,of whom the citizens
and burgesses were the most important.

§ 6. There is nothing in the early history of Parliament
more striking than the silence of all contemporary writers
respecting the commencement of Representation. Of the
nature of the change which was thus,effected in the middle
of the thirteenth century, of the new political principle thus
established and its momentous consequences, none of the
men who witnessed it seem to have had any conception.
Although since the time of Henry the Second every occur-
rence however trifling which affected the proprietary rights
of the Crown has been recorded in the Exchequer Rolls, and
although since the time of John every Chancery Record has
been carefully enrolled, there is no trace of any original writ
of summons to Parliament according to the provisions of
Magna Charta. Our knowledge of that Assembly in which

* Middle Ages, ii. 24,
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the representatives of the counties first appear rests merely
on the writ. It did not attract the attention of-a single
chronicler. Our knowledge of the first representation of the
Clergy is derived from an incidentdl notice in the annals of .
Burton alone. Even the famous writ of De Montfort is left
to tell its own tale.*  Some of the annalists, although they
" are minute in their description of both the preceding and
the subsequent events and are favourable to the Earl of -
Leicester, make no mention whatever of this Parliament.
Others mierely notice the*fact fhat such an Assembly was
held, and do not Betmy the slightest sién of consciousness
that it was in any way remarkable. The great Reforms of
Edward the First derive no light from the comments or the
explapatidns of contemporaries. It was with this, as it has
been with almost every other great improvement in human-
affairs. The time of the fusion of the Saxons and the
Normans is uncertain‘. No historians have troubled them-
selves to record the gradual decay of villenage. We have
already seen with how little of outward show our Ministerial
system came into existence. Contemporary observers were
not concerned to notice} the abolition of the censorship of
the Press, or the commencement of modern journalism.
Horace Walpole, though a professed man of letters, does not
even mention§ the establishment of the British Museum.
“They show,” observes Sir Walter Scott,|| writing of Lord
Orford’s History of his.own Times and Sir George Mackenzie’s
Memoirs, ““how litfle those who live in public business and of
course in constant agitation and intrigue knew about the real
and” deep progress of opinions and events. They 'put me

* Parry, 45. t See 1 Lords’ Report, 205.
1 Macaulay, Hist. of Eng. iv. 542, 601,

§ Lord Mahon, Hist. of Eng. ii. 29.

|| Lockhart, Life of Scott, vii.-12.
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somewhat in mind.of a miller, who is so busy with the
clatter of his own wheels grindstones and machinery, and
so much employed in regulating his own artificial milldam,
that he is incapable of*noticing the gradual course of the
river from which he derives his little stream, until it comes

down in such force as to carry his whole manufactory away
before it.”

§ 7. Whateveg may have been its early history, there is
no room for doubt as to the present function of the repre-
sentative body. That body is the legal organ for the expres-
Sion of the popular will. As the Royal will is intimated
through the various channels and in the various modes pre-
scribed by law, so a specific method is provided for making
known to the King in a distinet and authentic form the
opinions and the wishes of his manifold subjects. ¢ The
virtue spirit and essence of a House of Commons consists in
its being the express image of the feelings of the nation.”*
It is in this sense, as the same great authority observes, in
its quick and unfailing sympathy with the national senti-
ment, and not from its popular origin, that that House is truly
representative, Whether the prevailing sentiments of the
people be right or wrong, they ought to be made known to
the Crown ; and the utterance of the House of Commons is
that expression of popular feeling which and which only the
Crown is ‘bound to receive. ¢ His Majesty,” says Burke,+
“may receive the opinions and wishes of individuals under
their signatures and of bodies corporate under seals as
expressing their own particular sense, and he may grant
such redress as the legal powers of the Crown enable the
Crown to afford. This and the other House of Parliament
may also receive the wishes of such corporations and indivi-

* Burke's Works, iii. 146. 1 Works, iii. 520,
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duals by petition. The collective sense of his: people His
Majesty is to receive .from his Commons in Parliament
assembled.” R

This view is supported by the lahguage of the old writs.
The House of Commons is not a voluntary assembly of
persons desirous to express their opinions on public affairs ;
but is summoned by the Royal writ to assist with its advice
and support the Crown in the high concerns of the realm.
The writs of summons expressly require that the representa-
tives of each constituency should®bave full power for them-
selves and their constituents to do and consent to what
shall have been ordained as the result of their common,
deliberation. The powers of a body so summoned and so
authorized must from the very nature of .the case be exclu-
sive. The King might or might not accept the advice for
which he had thus asked, or might have recourse to other
* advisers : but if he wished to have the public.opinion of his
realm, there was but one source from which that aggregate
opinion could lawfully be collected. The samie consequence.
follows from the very style and character of the Lower
House. That body is ot the House of Representatives,
but the House of Commons. The Commons of England are’
themselves in contemplation of law present in Parliament
by their duly appointed agents. It is the Commons of
England that grant to their King the needful supplies. It
is the Commons of England that form one Estate of the
Realm.* It is the Commons of England that advise and
consent to the enactment of laws, and that are entitlﬁd to
present themselves before Her Majesty and to address
her upon every subject of public interest. The indivi-
dual members of the House of Commons have no such
powers. They are not an Estate of the Realm ; 'buf{, in the

¥ See Hallam, Middle Ages, iil. 104.
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] 1guage of the old Statutes, are come for such an estate,
" ey are avowedly agents, and act only in their prin-
« al's name. But they are agents with full powers.
1e sentiments therefore which they express are the
¢ ntiments of their principals; and it is not competent
f - those principals, while the relation continues, either
t disavow those sentiments or to seek other organs of
¢ pression.

It is indeed sometimes found that an existing House of
( »mmons does not adequatkly express the views of its con-
: tuents. It has also happened that the constituent bodies
« + not adequately express the feelings of the nation. The
i ‘mer case is a mere temporary inconvenience arising from
¢ personal unfitness; and a prompt and sure remedy can
easily be applied. The other case, although a much more
serious functional derangement, can also when it unfortu-
nately occurs be successfully treated. -But the proposition
that the sense of the nation must be sought in the House of
Commons seems never to have been formally denied. Our
history therefore in assuming this doctrine affords little
weans for its illustration. Some occasional indications how-
ever may be noted of a desire on the parl of the Crown to
escape from the necessity of recognising the utterances of
the House of Commons as conclusive evidence of the national
voice. Charles the First sought to find a substitute for Par-
liament when he revived at York in 1640 the long disused
Great Council-of Barons, but his attempt only served more
conclusively to establish the rule. In the following year
the same unhappy King seems to have formed an analogous
design. He denied not so much that the voice of the
House of Commons was the voice of the nation, as
that the voice of the majority was the voice of the
House. He hoped by the aid of the Lords and of a
minority of the Commons to reverse the legislation of the
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preceding year.* It was their knowledge of this project

* that exasperated the leaders of the Opposition, and that gave

_its fierceness to that famous dispute as to the right of
menibérs of the House of Commons to protest, of which an
eye-witness has left so vivid a description.+ As the result
of that dispute, it Was then settled} that no such right exists.
The voice of the people of England is but one voice ; and
when it is uttered it must give forth no uncertain sound. Inthe |
following reign when the House of Comrponsand the Crown
were at variance on the subject of the Exclusmn Bill, the ut-
mostefforts weremade to procure 10ya1 addresses. The country
was canvassed in évery direction to obtain petitions hostilg
to the House of Commons ; and the J udwes of Assize§ were
diligently employed in lecturing the Grand Juries on the -
principles of Toryism. Again in 1784, when many addresses
had been presented to the King sympathizing with him in
his struggle with the House of Commons and his dismissed
ministers, George the Third assigned as a reason for refusing -
to comply with the desire of that ‘House that he should
displace Mr. Pitt « that numbers of his subjects had expressed

- their satisfaction at the change he had made in his councils.”
This preference of ez parte addresses to the legitimaté organ
of public opinion Was'at the time severely criticized ; and it
is to it that reference is made in the passage Whlch I have
before cited from Mr. Burke’s famous Representation, moved
as an amendment to the Address on the opening of the new
Parliament. - )

Although  English precedents on this subject are scarce,
there are some American decisions in which the principle
we are considering is prominent. In several States of
the Union attempts have from time to time been made

* Forster, Hist. Essays, i. 110. + Ib. 112.
+ Id, 170. : § Hallam, Const. Hist. ii. 439.
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by the Legislature to transfer the burthen of deciding some
particular question to the whole male population. But the
Coourts have always held that such proceedings are invalid.
TUnder the constitution both of the United States and of
each separate State, the majority indeed governs, but only
in the prescribed form. Accordingly when such Acts are
brought before the Courts whose duty it is to administer
, Dot only them but the written Constitution to which they
ought to conform, the Courts have invariably decided that

these Acts are, either wholly or cgrtainly to the extent in
which they direct &n erroneous performance of legislative
dutles void. Thus in Pennsylvania * the Court held that a
statute authorizing the citizens of certain counties to decide
by ballot whether the sale of spirituous liquors should be
continued in these counties was unconstitutional, as .being
a delegation of legislative power not permitted by the Con-
stitution and contrary to the theory of the Government. So
too when in the state of New York{ an Act to establish
free schools was by its terms directed to be submitted to
the electors of the State, to become law only in case of a
majority of votes being given in its favour, it was held that
the whole proceeding was entirely void, “ The Legislature,”
said the Court of Appeals, “had no power to make such
submission, nor had the people the power to bind each other
by acting upon it. They voluntarily surrendered that
power when they adopted the Constitution. The Govern-
ment of this State is democratic, but it is a representative
democracy ; and in passing general laws, the people act
only through their representatives in the legislature.” These
cases therefore show that, evenin a country in which popular
rights are not viewed with disfavour, the only voice of the

* 1 Kent's Commentaries, 501, note.
T Sedgwick, Stat. and Const. Law, 165.



464 POLITICAL REPRESENTATION.

people to which the law will listen "is that voice which is .

uttered in accordance with law ; and that although the laws
are the people’s laws, the people must obey them while they
continue, and cannot change them except in the manner
in which these laws provide.

§ 8. It has been sometimes supposed that Representation
is due to the physical impossibility of collecting at the same
time and in the same place all the inhabitants of a great
country. - It is assumedsthat if it were possible for the
people to act in their primary capacity, they both would so
act, and ought todo so. Since however the requisite condj-
tions of such action cannot be obtained, the next best course
is Re}gresentaﬂion. Thus the City Governments of antiquity
would at least in this respect be the type of political perfec-
tion. In comparison with them our modern system would
" on these principles- be merely a substitute, although a good
and useful substitute, for the natural and complete expression
of the popular will. But there is a radical difference between
the old market democracy and -the representative democracy
of the present daiy. Representation is not a make-shift: it is
a substantive institution* It is essentially distinct from the
Government of the Agora or the Forum ; and as a political
instrument is far superior to that polity. If indeed the
primary action of the people were desired, that action could,
as the actual practice of both France and America shows, be
eagily obtained. Nothing more recondite is wanted than
some proper arrangements for polling. Our law however, as
1 have attempted to prove, distinctly recognizes the original
and independent character of representation. The general
conviction too of its practical superiority is shown by the
deliberate adoption of répresentation in those cases in which,

# See Lieber, On Civil Liberty, 134, Mounnsen, Hist. of Rome, iii. 98.



POLITICAL REPRESENTATION. 465

such as our municipal organization and our great commercial
companies, the system of the Market Government might
easily be obtained.

There are in the representative system many incidental
advantages to which this preference of it is in some degree
due. But the primary principle on which its value rests is
the same principle which regulates the exercise of the Royal
will. ~ The people require checks and limitations and
enlightenment no less than the King. An aggregate
assemblage of individuals must bg restrained and informed
no less than each sindividual unit of that aggregate. If
a monarchic absolutism be lidble to infirmities, demo-
cratic absolutism is liable to other and not less dangerous
infirmities.  For the Sovereign Many therefore, as well
as for the Sovereign One, the law assigns a speciﬁ.c and
exclusive power of expression. The object of this form
is the same in both cases. It is designed to secure the well
weighed and deliberate opinion of the utterer. We have
already seen the various methods by which the will of
Royalty is communicated. For popular utterances a suit-
able organ is found by the aid of the principle of Trusteeship.
The application of this principle produces several important
results. By its means the size of the deliberative body is
reduced to reasonable limits. An orderly and comparatively
unexcited assembly is substituted for the tumultous crowds
of the market. The selection too of a few persons to act
upon behalf of many others never fails, even in circumstances
of great excitement, to produce a sobering effect. The
responsibility is in such circumstances less divided, and is
consequently more acutely felt. The Representative feels too
that a reason will be required for whatever course he adopts.
and that he must give his reason subject to criticism. Both
in their acts and in their forbearances therefore a representa-

tive assembly is more careful than a larger and less
2 H
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responsible body would be. Nor is it the least merit of
representation that the Representative is generally above the
average of his constituents. From the very nature of the
case he is selected on account of some superior aptitude real
or supposed. Thus although the Representative reflects and

ought to reflect the character of the electors he reflects that
character in its more favourable and not’in its less favour-

able aspects.



CHAPTER XVIIL

.
THE HOUSE OF, COMMONS.

§ 1. A political writer of the time of Henry VIIL
*records his opinion that « Plebs in Latin is in English com-
monalty and that Plebeii be commoners.”* This opinion
has still many adherents. The marked distinction that has
always been maintained between our two legislative cham-
bers, the aristocratic character of the one and the popular
origin of the other, and perhaps too the proud humility of
conscious power in the lower House, lave attached to the
term Commons in political language its secondary to the
exclusion of its primary meaning. The House of Commons
means to most minds the House of the Common people. It
contains, as they think, the representatives of «those
English churls ”f whom they proudly contrast with their
Norman lords, Yet this was cerfainly not the original
meaning of that honoured name. Whatever might have
been the case in the time of the Tudors, the Commoners of
the earlier Plantagenets were not and were not supposed to
be Plebelans. There was a fundamental difference between
the Plebeian of early Rome, an alien in his native town, and
the lawful and discreet men, that attended the Councils of

* Sir T. Elyot, On Government, B. i. ¢. 1.
T Mr. Maurice, The Workman and the Franchise, 44.

2 H2
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the first Edward. Still less resemblance exists between the
degenerate rabble that disgraced the later Commonwealth
and the belted Knights and prosperous burgesses that were
,included in the Commons of England® In the earlier period
of our history the “folk” or people, taken collectively
and not with reference to the class to which they respec-
tively belonged, never seem to have been called “common ”
in any invidious sense. The term Commons meant all
those who enjoyed common rights and were subject to
common duties. Thus theeComnlons’ House of Parliament
means the House not of the Common People but of the
Communities. \ .
On this point the language of the old records is
distinéf, In these venerable documents the word “com-
munitas” 18 of constant occurrence, and relates to a
great variety of subjects. The ‘ Modus tenendi
Parliomentum” speaks of the “Communitas Par-
liamenti” in the sense of all the Estates of the realm or the
collective legislature.. In the same work the “ Communitas
regni” means the nation generally. In the writs and other
documents of Henry III and of Edward 1,* « Communitas
regni” and “ Communitas terree” mean the military
tenants of the Crown. The same expressions are also used
with the same meaning in the public documents of Scotland.+
So too we find an address to Edward 1.} during his father’s
life-time from the “ Communitas Bachelarice Anglice)” that
is apparently from. the Knights or Borones Mimores. We
read too of the community of the Prelatés and Barons, so
that the Lords were in one sense described as Commoners,
just as the Commoners are styled in the Modus tenendsi Peers
of. ‘Parliament.§ Thus the word Commumnitas implies an

* 1 Lords’ Report, 135, 171, 277. 1 Brady, Glossary, 98.
1 1 Lords’ Report, 171, 247.. § Parry, 43, note.
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assemblage of Peers or persons of the same tenure and having
consequently common rights and duties ; and the generality
of the expression must be qualified according v by reference
to the subject matter. " A curious illustratio of this view
occurs in the translation of the writs summoning the Parlia-
ment at Oxford in the 42nd year of Henry I11.* In these
writs, which were issued both in the French and the English
language, the words « le Commun de nostre Reawme” in the
one are rendereds in the other by “the Landsfolk of our
kingdom.” The .summor;s thetefore did not apply to
all the people or the humbler class of people, but
sto those who were directly connected with the land. -
Again each county is described as a community, and
frequent reference is made to the community of the counties
collectively. Each city and each borough was in like manner
a community; and when they are represented in Parliament,
the collective assemblage is described as “the communities
of the cities and towns.” When therefore the communitieg
of the counties coalesced with the communities of the cities
and of the boroughs, the assembly thus formed contained
all the communities and none but the communities of
England. Accordingly the Knightscitizens and burgesses,
each class representing a separate class of communities, are
describedt collectively as having come for the whole com-
munity of the realm. As distinguished from the Assembly
of Lords summoned separately each in his own right, the
Representative body was strictly the House of the Com-
munes or the Commons’ House of Parliament.

§ 2. This subject does not concern the etymologist only,
or the antiquarian. It involves matters of grave political
interest. The name the Commons’ House or the House of

* 1 Lords Report, 110, 127, t 50 Ed. III.
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" the Communes indicates the fundamental principle of our
representative system. It points to the Commune, to the
political body and not to the individuals of whom that body
is composed,’as the object of representation. The basis of
English representation has never been personal, but always
organic. The electoral franchise has never been in England"
regaded as a purely personal right, and has never been ex-
ercised upon exclusively personal qualifications. Our electors
have always voted, notbécause they were men oreven because
they were Englishmen ; bt because they were freeholders
of a particular county, or because they were citizens or bur-
gesses of a particular city or town. Their right is “circum-e
scribed by locality. We do not elect our representatives as
the Athenians elected their Archons, as the French elected
their Emperor, and as the Americans elect their President.
We do not take the vote of every elector, irrespective of all
other electors, for all the members of the House of Commons,
According to the method which has'at all times been in use
with us, each locality undertakes the duty of furnishing to
the representative branch of the Legislature a specified
number of members. Thus our system of representation is
the representation nof of interests or of opinions or of
population, but of population organized. Hitherto™ that
organization has had chiefly, - although not exclusively, a
territorial form. In other words our representative system
has been mainly the representation of districts. It regards

"men not merely as men but as neighbours. In one sense it
is obviously true that a district cannot have other rights
than those of the people who inhabit it. But the rights of
a district are those of its organized population. Its inhabi-
tants by virtue of their residence have, as compared with
the inhabitants of other places, separate habits and interests
and associations, peculiar views on public affairs and peculiar
sympathies and modes of thought. *These distinctive habits

<
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and feelings produce a distinctive character. The individu-
ality, the independent life, of each political body, is estab-
lished ; and it acquires and desires to express its special
shade of feeling and of*thought.

A district then is something different from a mere polling
division. Its electoral uses are the consequences not the
cause of its existence. It is not like a polling place formed
to be a part of the machinery of election ; but it is fitted to
perform electoral fanctions by reason of its previous organi-
zation. An electoral divislon onethe contrary, such as most
reformers contemplate, has a purely artificial character. It

edoes not contemplate any other use than those for which it
has been specially established. It has no existence prior to
those uses or apart from them. In determining therefore the
area of an electoral district, it does not fully satisfy the
principles of our Constitution to collect {together from any
quarter the required amount of electors. Such a course
recognizes one element only of a district,- and excludes a
second and not less important element. It takesinto account
population but not neighbourhood. If a town be too small
to have a political individuality, if it be not a =dkes but only
a xbpz, 1t ought not to have any special representation, and
should merge into the surrounding county. If its size be
sufficient to admit of representation, it ought to have its own
peculiar political organ, and its individuality should not be
lost by an intermixture with other distinet bodies. Dis-
tricts, since they are determined by a natural and not by an
arbitrary division, will, like all other natural objects, vary,
although within certain limits, in size. This natural inequa-
lity cannot be remedied either by the arbitrary subdivision
of a populous district or by the consolidation of several
districts in which the population is small. Such divisions or
amalgamations may sometimes be convenient for polling
purposes, but they do not affect the community of feeling
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and of interest which our ancestors required as characteristic
of a district.

§ 3. Another principle hardly, fhferior in importance to
that of the representation of localities may also be traced to
the very origin of our Parliamentary history. The writs
have always required the election of Knights for each specific
county, and of citizens and burgesses for. each specific
city or town. But in addition to this rgquirement all the
electoral districts were owiginally regarded as equal. The
total number of members indeed frequéntly varied. The
earlier Plantagenets exercised a large and absolute powers
not only over the towns entitled to represeﬁtation, but over
the nymber and the qualifications of the representatives*®
They sometimes commanded the presence of four but gene-
rally of two Knights. Sometimes the writs directed that
the same Knights citizens and burgesses should be a second
time returned ; and that new elections should be held in
those cases only where members had died or become incapa-
citated. At other times a moiety of the old members were
summoned to correct the imperfections of the work done by
the whole body. In the 26th of Edward ITL.+ one Knight
only from each county and one citizen and burgess from
each city and town were required to attend for that turn,

*““that we may withdraw as few men as possible from their
autumnal occupation.” London and the Cinque Ports sent
two citizens and Barons, which appears to have been half
their usual number. Sometimes the city of London and the
Cinque Ports were commanded to return two citizens ;
sometimes the number was increased to four. Sometimes
two Barons were held to be sufficient for all the ports.
Sometinzes two citizens and burgesées and sometimes one

* Parry, xxi. 1 Id. 123.
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only were ordered to attend for each city or town. Again
an option* is given of sending sometimes two or three mem-
bers and sometimes three or four. But in all this diversity
the relative equality of*the several constituencies was main-
tained. The number of members which each constituency
returned might vary in separate Parliaments ; but in the
same Parliament all were treated alike. No one district
o <¢njoyed a greater privilege or bore a heavier burthen than
the rest. .
There is little room *for deubt as to the cause of
these differences. "The presence of a greater or less number
«of members cannot have been of any practical importance.
At the time at which votes were separately counted, the
usage as to numbers was complete. But in earlieg times
it seems to have been long unsettled whether votes
should be taken per capita or per stirpes, whether each
representative was entitled to give his separate voice, or
whether the several representatives of a constituency were
required to concur in a single expression of opinion. So
late as the time of Henry IV. the King grantedt special
leave of absence to Admiral Clyderowe one of the members
for Kent ; and the other member Robert Clifford was at the
same time authorized to act as if both were present. If this
usage prevailed, it would of course still more strongly illus-
trate the principle of equality. It would also explain the
apparent anomalies in the representation of the Cinque Ports
and of London, an anomaly which in the latter case has con-
tinued to the present day. It would explain too the origin
of that principle of inequality which we 11eet at the end of
the first Edward’s reign. In a writ of the last year of that
King the sheriffs are commanded in the usual way to send
two Knights two citizens and two burgesses or only one as

* Parry, 54. t 8 Rolls of Parl. 572 a.
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the borough may be larger or smaller* This deviation from
equality was probably due to considerations of economy.
The object was to reduce the burthen upon the smaller towns,
not to give to the larger any exclusive privilege.. Thus to

the Parliament of 1403 Norwich was required to send four -

burgesses. This enlargement of their franchise seemed to
the burgesses so alarming+ that they paid £3 to John de
Alderford to get the matter altered. Similar considerations
of expense sometimes led to the total exfinction of political
rights. The borough of €hard *for example sent-burgesses
to Parliament for the first thirty years of the fourteenth cen-
tury, and then finally ceased to exercise the right on thee
avowed plea of inability to meet the expenses. The dis-
tinction thus established became permanent. Until the pre-
sent century, although many new constituencies were added
in England and the unions with Scotland and Ireland had
been accomplished, the proportion between the various
electoral bodies remained as it had been settled in the 36th
of Edw. I. Each county until the increase in the repre-
sentation of Yorkshire on the disfranchisement of Gram-
pound, and except London each city sent respectively their
two members. Of the boroughs some sent two members,
others only one. No unreformed constituency except the

two already mentioned had more than two representatives,

none could have less than one.

§ 4. I have alfeady observed that the Anglican polity
is representative, and not, in the classical sense of the term,
democratic. But this distinction does not express the. full
force of national representation. That system .is distin-
guished not only from the democracy of the market place,
but frém delegation. In almost all the medizeval kingdoms

* Parry, 67. + Roberts’ Southern Counties, 469.

-
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of Northern origin the Government by assembled estates
prevailed : but the members of these estates, when they did
not appear in their own right, were deputies or attorneys
sent with specific powers to remedy specific grievances.*
In England alone the Knights and townsmen, who came
-from their respective counties and towns, were not delegates,
but were true representatives. They were general agents,
and were not limited by any specific instructions. They
were not mere mgssengers to present the petitions of their
constituents ; but their présence avas required both to aid in
forming a national policy, and to assent to it when it was
sfarmed. The office therefore of a member of the House of
Commons implies something more than even a general
agency for a particular district. Such a member is
empowered indeed to speak and to act for himself and for
his constituents. But his powers do not stop there. He is
a member of the Supreme Council of the Crown. He is
bound to give the King true and faithful advice to the best
of his judgment not upon the matters which-effect his own
constituents merely, but on all questions which concern the
King his Estate and the defence of the Realm and the
Church of England. Thus although e has been selected by
the electors or a portion of the electors of a particular dis-
trict, he represents not merely those who voted for him or
even the inhabitants of his district, but the whole kingdom.+
Each constituency in effect undértakes the care of providing
a specified number of persons for the Royal Council and of
superintending the course of their public conduct.! Thus
an aggregate body of efficient statesmen is obtained, a salutary
control is exercised over their proceedings, and a convenient
means is secured of bringing before the Legislature as

# Lieber, Civil Liberty, 133, 1 4 Inst. 14.
! See Rationale of Political Representation, 138.
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occasion may arise the wishes and the wrongs of the several
districts. “ Parliament,” said Mr. Burke to his constituents,
“is not a Congress of Ambassadors from different and hostile
interests, which interests each musf maintain as an agent
and advocate against other agents and advocates : but Par-
liament is a deliberative assembly of our nation with one
interest, that of the whole, where not local purposes not
local prejudices ought to guide but the general good result- .
ing from the general reason of the whale. You choose a
member indeed ; but whert you have chosen him, he is not
a member of Bristol but he is a member of Parliament.”
These views of the great political philosopher are fullye
supported by the language of our ancient writs and by our
early Constitutional usage. The early writs require the
election of the more discreet or more worthy or more able
persons ; or by some similar expression they indicate that
the person sent will be required to exercise his discretion.
They expressly enjoin that the persons sent shall have full
power both for themselves and for their community to treat
with the King and the Magnates, or to do and to consent to
what'shall then and there be ordained of Common Council.
In those early politital assemblies which preceded <¢he
formation of the House of Commons, the vote of each
Assembly or of the majority of it was binding upon the
entire class to which it belonged. The Charter of John
expressly provides that the business of assessing aids and
" scutages is to proceed, although all those who have been
summoned may not be present. The grants, whether of
Lords or of Knights or of Clergy or of citizens and burgesses
or of the Barons of the Cinque Ports, except when the city
of London is treated as a separate power in the State, were
always made not for a particular person or diocese or county
or town, but for the whole community of the particular
class, When therefore the various lay communities coalesced,



THE HOUSE OF COMMONXNS. 477

the united body acquired the aggregate powers of its com-
ponent parts ; and as each member was not only entitled
but required to vote upon each question, so the decision of
the United Assembly was binding upon each and all the
communes of the kingdom. They came, as they said to
Edward the Third, for the whole community of the Realm.
Accordingly we find in a petition of the Commons on the
subject of Wages of Members in the 3rd year of Henry V.
a distinct assertion that the Knights were elected by and
represented as well thoseswithip the franchises as those
within the rest of the several counties, and that when so
Elected they came to the Parliament for the whole of the
counties.*

This principle is the source of several rules of Parlia-
mentary law. One of these rules is that the electors cannot
either before or after his election bind their representative
by any instructions. It has never been doubted that all
proceedings of the House of Commons would be valid, not-
withstanding the unanimous and avowed disapproval of
every clector in the kingdom. It has even been expressly
denied that any subject may petition Parliament, although
he may petition the King ; and there is no doubt that the
modern system of political petitioning was altogether
unknown in our earlier Constitutional practice.} Nor has
8 constituency any remedy during the continuance of
Parliament against any proceedings of its representative,
however deeply it may be aggrieved by them, and however
publicly and strongly it may express its disapproval. A
member is under no legal obligation to consult with his
constituents, or to inform them of his opinions or his inten-
tions, or to pay any attention to any expression of their
wishes. They have chosen him as their representative and

% 1 Lords’ Report, 866. t Hallam, Const. Hist. iii. 269.
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plenipotentiary during that Parliament ; and while that
Parliament lasts, they can neither revoke their appointment
nor restrict by any directions the powers that they have
conferred. In the discharge of their duty they have cast
upon the person whom they elected as their representative
the duty of advising the King to the best of his judgment.
That responsibility the law will not allow him to evade by
rendering himself the mere mouthpiece of the sentiments of
others. :

Again the same persqn canaot represent ‘at the same
time two places. If the House of Commons were merely
a Congress of Deputies, there could be no reason why one
person should not appear for any number of clients or hold
any number of proxies. But such is not the Constitution
of Parliament. It is a National Council for which from
motives of convenience local machinery of elections is used.
The representatives of the various parts of the country do
indeed assemble ; .but it is as a portion of the Council of the
Crown that they meet. Each representative is, as I have
already said, the contribution of his constituents to that
Council. If then the same person were to act as the repre-
sentative for two places simultaneously, the aggregate
amount of such contributions would be by so much
diminished.

This principle also assists us in determining the )

question” whether pledges as to their votes upon specific
political questions should be required from candidates. The
practice of exacting such pledges appears to have been con-
nected with the great political movement which began to

manifest itself at the close of the first decennium of George .

the Third. Tt first attracted public attention at the General
Election of 1774. Tt was then encouraged by Wilkes, and
at the following election was denounced by Burke. Under
the exciting questions of modern times and the increasing
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interest in public affairs the practice has become common,
and has even been defended on Constitutional grounds by
the respectable authority of Mr. May* It is however
beyond dispute that the law does not take any notice of any
such pledge ; and that such a promise can bind the person
who gives it only in conscience and honour, but not other-
wise. Such a promise could only in contemplation of law
be regarded as an attempt to evade that principle which
exempts the representative from all coercion in his com-
munication with his conséituents. It seeks to establish
indirectly that infiuence the direct exercise of which the
Jolicy of the law will not allow. But it may also be
observed that, if it be wrong for a Minister to pledge him-
self to give or to abstain from giving certain advice to the
King irrespective of the actual exigencies of the.public
service, a similar restraint cannot be rightly imposed upon a
member of the highest Council of the Crown. A person
thus bound by promises, whether he be a servant of the
Crown or one of the national representatives, is fet-~
tered in the performance of his duty. The Minister, who is
not necessarily a member of the House of Commons, may
fail in his duty only to the Crown ; put the representative,
since he has a double function, will fail in his duty both to
the Crown and to his constituents. A representative in
Parliament is not sent there to register his own or his con-
stituents’ local prejudices or selfish objects. He must hear
before he decides. The theory of the Constitution as it is
expressed in the writs of summons requires him to form
his opinion “of Common Council,” that is to say, after he
has associated with other representatives, and after he has
received all the information that the Crown is able to
supply. He may find in altered circumstances or on more

* Const. Hist. 1. 445,
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accurate knowledge good reason to modify or even to
reverse the opinions which he expressed to his constituents.
Thus Sir Robert Peel declared in 1819 on the resumption of
Cash Payments, and again in 1846.on the Repeal of the
Corn Laws, that his opinion was changed not by theoretical
arguments but by.the evidence of practical men or by the
altered state of circumstances.* Even whiletherepresentative
retains that opinion, he may find that it is expedient to accept
a compromise. It is in short his duty to advise the King not’
upon abstract political pringiples,sbut upon matters of State
as they arise. It is impossible that he sheuld advise freely
unless he be himself free. He should not therefore be .
required: to bear upon his honour a burthen which the
policy of the law steadily refuses to impose.

§ 5. Although the structure of the electoral organ may
be adequate, and although the nature of its function may be
rightly understood, its action will be useless or even
. prejudicial unless it be undisturbed by external interference.
The Legislature should, in the words of the Bill of Rights,
lawfully fully and freely represent all the Estates of the
Realm. The places therefore which should return repre-
sentatives, and the persons in those places by whom the
representatives should be chosen, ought to be ascertained by
law, and not left to the discretion of the Executive. When
the persons so authorized proceed to exercise their functions,
their election ought to be free. 'The Crown ought not, either
by its coercive power or by its persuasive influence, to
interfere with the expression of the genuine sentiments of
the people. The choice of the electors also within the
limits prescribed by law ought not to be limited to any
particular class of men: and the decision of controverted

* See Sir G. C. Lewis, ddministrations of Great Britain, 430, note.
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vlections ought to be secured by the known and efficient
guarantees of judicial inquiry.

We have seen that in the House of Lords the Crown
cannot withdraw evens temporarily the power that it has
conferred upon a Peer ; but that it can confer this power
without any other limit than such as its own discretion may
impose. The same description will equally apply to the
original power of the Crown over the House of Commons.
There can be no doubt that the spirit of the Constitution
required the representations of al] the communities of the
Realm ; and that for the purposes of representation the old
and well known division of counties was recognized by law.
To no county or to no town accustomed to representation
would any King have attempted to refuse his writ, The
writs to such places were ex debito justitiew* No King
thought of excluding from his Parliament Kent or Bristol, or
of giving additional members to Yorkshire or to London,
more than he thought of enabling the half blood
to inherit, or a feoffment to operate without livery
of seisin. The succession therefore of the represen-
tatives of counties and of many towns has been un-
broken from the earliest times of Rarliaments. In other
towns however their political pedigree is often incomplete.
The number of boroughs that returned members varied very
much at different times. Sometimes towns, such as
Torrington and Chard, succeeded in obtaining exemption
from the burthen of Parliamentary attendance, and never
resumed the privilege they had abandoned. Sometimes
from the misconduct of the Sheriffs, and sometimes perhaps
from the commands of the Government, boroughs which
had previously received writs were omitted in subsequent
Parliaments. In many instances these discontinued boroughs

* 4 Inst. 1.
21
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were revived. At length in the reign of James I* the
House of Commons resolved that any town which had at any
former time possessed the right of returning representatives
was entitled to its writ. Thus the abolition of boroughs by
the Crown alone was rendered impossible. 'Nothing except
an Act of disfranchisement can now operate to deprive an
existing borough of its vested. right.

The prerogative however was more frequently exercised
in the gracious bestowal of electoral franchlses than in the
withdrawal of previous fagours.® Yet even of this branch of
the Royal authority the exercise: was &xclusively confined .
to towns. There are indeed precedents in the times of thg
First and the Third Edwards in which representatives were
summgned by the Royal writ from Wales and Ireland, when
Welsh and Irish affairs were under discussion. These’ cases
however were exceptional, and may be classed with those
cases where witnesses .or other skilled persons were sum-
‘moned to give proper information to the King in his Great
Council. No permanent alteration in the county repre- .
sentation has ever been made except by Act of Parliament.
Chester and Durham had been Counties Palatine long
before the commencament of representation. They had
their own political institutions, and were not included in
the counties whose services the Royal writ was entitled to-
demand. Wales was in the time of Edward I. not in a
condition to share habitually in the Councils of the
eonquerors, , and Monmouth was practically a part of
Wales. In the reign of Henry VIII. these forms of
concurrent sovereignty were abolished, and the political
organization of Wales was completed. Members were
accordingly assigned to the several counties and the principal
towns which they respectively contained. From this exten-

* Hallam, Const. Hist. 1ii. 38.
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sion of electoral rights Durham was excluded, probably, as
Mr. Hallam suggests,* in consequence of its attachment to
the old religious system. Several attempts were made during
later years to include this county within the political sphere;
but it was not until the reign of Charles II. that an Act to
accomplish this object was passed. - In respect to towns
however the prerogative alone was sufficient. Edward IV.4
set the example of granting by special charter to the town
of Wenlock the right of election. Edward VI created
fourteen boroughs, and reltorede ten whose privileges bad
been lost! Mary added twenty-one memhers; Elizabeth
esixty ; James L. twenty-seven.

There can be little doubt as to the motives of these
grants. They were designed to strengthen the autherity of
the Crown, especially in the suctessive changes of religion.
It is a significant fact that sixteen of the new boroughs which
were created during the last three Tudor reigns were situated
in Cornwall, where both from its property and still more
from the peculiar jurisdiction of the Stannary Cowrt the
influence of the Crown was predominant. The administra-
tion of the sister kingdoms too, which often sheds a lurid
light upon English political events,® indicates the purposes
for which the prerogative was thus exerted. In Treland the
propriety of obtaining an Act of the Legislature for the
enlargement of the county representation does not appear to
have been recognized. Queen Mary erected both counties
and boroughs. Queen Elizabeth largely increased the
number of counties. Writs too seem to have been sometimes
withheld from counties at the discretion of the Government.
The object of these proceedings was to balance the more
independent Anglo-Irish representativesby the retainers of the
Court. James I. created at once a batch of more than forty

% Const. Hist. iii. 38. t Ib. 41. 1 Ib. 38.
212
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boroughs. The Lords of the Pale remonstrated* against _
this proceeding ; and expressed their apprehension that the
erection of so many insignificant places into boroughs was
designed to introduce very penal laws in matters of religion,
- and that “the general scope and institution of Parliaments
would be thus frustrated.” Their remonstrance only elicited
a reply more forcible than gracious. After the reign of
James no considerable additions were made by virtue of the
prerogative to the English House of Commons Charles 1
 created no new boroughs.  In 1677 Charles I1. conferred by
his Charter on the town of Newark theright of returning
two members in Parliament. The grant was discussed ate
the time in the House of Commons, but its validity was
ultimgtely admitted.t This case was the last instance
of the exercise of such a power. . The prerogative has been
silently abandoned; and since the regulation. of the
constituencies by the Act of 1832 it must be taken to have
entirely ceased.

« And because elections ought to.be free, the King
commandeth upon‘ great forfeiture that no man by
force of arms nor by malice or menacing shall disturb any
to make free election”? The elections which this Act
contemplated were probably those of sheriffs coroners and
other officers who were at that time appointed by popular
election, and not those for the comparatively unimportant
and burthensome place of Parliament men.§ It is construed
however to extend, as Lord Coke informs us, to all elections
as well by those that at the making of this Act had power
to make them as by those whose power was, raised or
created since that time. “This excellent and necessary

* Hallam, Const. Hist. 379, note. t Ib. iii. 89.
} Statute of Westminster the First, cap. 5. ’
§ Reeves, Hist. of Eng. Law, ii. 109. -~ '
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Act,” the same great commentator * continues to observe,
“is excellently penned in two respects. First, for that
generally it extendeth to all elections, that is to say to
every dignity office or place elective of what kind or
quality soever.” Secondly, the Act is penned in the name of
the King, and therefore the King bindeth himself not to
disturb any electors to make free election.” This prineiple
has subsequently been often affirmed. In the 7th of Henry
IV. it is enacted that the electors “in the full county
shall proceed to the election freqly and indifferently, not-
withstanding any request or commandment to the contrary.”
That is, as Lord Coket expounds it, «“ Sine prece by any
prayer or gift, et sine precepto without commandment of
the King by writ or otherwise or of any other, which,was a
close and prudent salve not only for that sore, but
for all other in like case; and is but an Aect declaratory of
the ancient law and custom of Parliament.”. There is a
letter from Henry VI to the Sherift' of Kent$ in which,
after stating that sundry persons are busy in choosing the
Knights “nothing to the honour of the labourers but against
their worship and against the laws and ordinances of the
land,” he charges the Sheriff to declare openly at the time
of election that the Royal will is that “ the said shire has its
free election according to the laws and ordinances ; and that
if any man of whatever estate degree or condition attempt the
contrary, he shall run in the King’s grievous displeasure.”
In the last year of the same reign an Act§ was passed
annulling all the proceedings of the preceding Parliament
held at Coventry as having been unduly summoned, and
many Knights citizens and burgesses having appeared
without any undue election against the laws and the liberties

# 2 Inst. 169. t 4 Inst. 10.
{ Parry, 188. 3 39 H. VL, ec. 1.
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of the Commons. The children of Henry VHI. not ri\e;’ely
created as we have seen new boroughs, but directly and
avowedly interfered with elections.* 'But by far the most
serious interference in our historys with the freedom of
election was the regulation of boroughs under the last
two Stuart Kings. Legal proceedings were taken under
various pretences by Charles IL against those boroughs
which were especially favourable to the Whig party. Upo:n[
the forfeiture or the compulsofy surrender of their charters
new charters were granted tosthese fowns, vesting the
franchise exclusively in a very small mumber of persons
upon whom the Government supposed that it could rely.
Under James I1. these reformed corporations underwent in
their turn, in some cases even two or three times, a further
purification. Some towns had their constituencies reduced
to twelve or thirteen;+ and the electors were sworn to
support the candidate recommended by the Government
This violation of charters, this wilful falsitication of popular
feeling, is described by Mr. -Hallam} as “the great and
leading justification of that event which drove James IL
from his throne.” Accordingly one of the grievances ¢harged
against that Kingin the Declaration of Rights washisviolation
of the freedom of election: and the corresponding declaratory
enactment contains a positive assertion that elections of
Members of Parliament ought to be free. The last trace
of this systematic interfesence occurs shortly after the
Revolution: The Wardens of the Cinque Ports had claimed
the right of nominating the members who were to serve in
Parliament for these boroughs. This claim was of course
not suffered to remain dormant in the time of James II.
After the accession. of William and Mary, on the complaint -

* Hallam, Const. Hist. i. 45. t Macanlay, Hist. of Eng. ii. 335.
- 1 Const. Hist. ii. 452. |
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of the Ports that they were required not to engage their votes
for any person as “ the King would recommend to them such
persons as he should think convenient for them to choose,”
an Act of Parliament* «avas passed which declared that the
Warden’s claim was contrary to the ancient usage right and
freedom of elections.

Lord Coket observes that the substance of the writs of
summons “ought to continue in their original essence with-
out any alteration or addition unless it be by Act of Par-
liament. For if Jriginal avrits at the Common Law can
receive no alteration or addition but by Act of Parliament,

<@ multo fortiori the writs for the summons of the highest
Court of Parliament can receive no alteration or addition
but by Act of Parliament.” This principle seems to date
from the latter part of the reign of Edward IIL, the period
at which the developement of the House of Commons
becomes distinct. Prior to that time the Crown did not
hesitate to indicate the class of persons whose counsels it
desired to have or to avoid. The epithets] by which the
earlier writs describe the Knights citizens and burgesses
whose election they command are both quaint and varied.
The representatives are to be « of thg better men” of their
respective classes ; or of the wiser, the more lawful, the
more fit, the more eloquent, the more able, the more able to
labour, or strong and of good faith and loving the public
good. Sometimes an option is given, and sometimes it is
expressly withheld, of sending in place of Knights discreet
freemen of the county or serjeants, that is in the language of
a somewhat later date Esquires. Sometimes the Knights
must be gladio cincti, that is Knights by order and not by
tenure merely. Sometimes the Knights or Esquires are to be

* 2 William and Mary, ¢. 7. t 4 Imst. 10.
I See Parry’s Parliaments, xxii, C
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more approved and expert in acts of arms ; and the citizens
and burgesses are to have a better knowledge in navigation
and the practice of merchandize.  No express disqualifica-
tions are mentioned in the writs of sthe first two Edwards.
But in the fourth year of Edward IIL* the sheriffs were
commanded to return “two of the most proper and sufficient
Knights or Serjeants of the said county that are the least
suspected of ill designs or ¢ommon maintainers of parties.”
In the 24th year of the same reign the writs prohibit the
election of maintainers of spits and of quatrels or who live by
gain of this kind. These limitations appear to have proceeded
from the prerogative alone ; but in the 46th year of the
same reign we meet with what may be regarded as the com-
mencement of legislation upon the subject. At the close of
the Parliament in that year, ‘when according to custom the
petitions of the Commons were read and answered,t a peti-
tion was among others granted “that no lawyer henceforward
pursuing business in the Court of the King, nor sheriff while
in office, shall be returned as a knight of the shire, nor those
now so returned have afxy wages : but that Knights
Chevaliers and Sergeants des meulz vanes du paies shall be
chosen in full county.”, It was under the authority of this
Act that the well-known clause prohibiting the election of
lawyers was introduced into the writs of Henry IV. which
_ convened the Parliamentum indoctum. Lord Coke,} whose

wrath at this insult to his profession is unmeasured, will
' not admit that this proceeding of Edward III. was anything
more than an ordinance of the House of Lords. But it
seems to have been an enactment duly made according to the
practice of the time. It was made upon the petition of the
Commons, and it was enacted by the King with the advice

* See Parry’s Parliaments, xxii. and 96, note. ~ + Parry,"138.
) 4 4 Imst. 47.
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and consent of the Lords Spiritual and Temporal. Nor is it
difficult to understand its policy. Parliament was not then
what it had become in the time of Lord Coke. A great part of
its business was judicial, or at least semi-judicial. It was
in contemplation of this business that maintainers were
excluded. We are expressly told that the objection to the
lawyers was that they put forward many petitions in the
name of the Commons which only concerned their clients.
It seems to have been usual at that period for great men to
have lawyers as huditorss of their estates. These lawyers
received an annual stipend pro consilio impenso et vmpen-
dendo, and were treated as retainers.* It is no small con-
firmation of this view that the Rolls of Parliament at this
period are filled with proposals to changethe ordinar;: course
of legal process.t A more satisfactory answer to the force of
this statute is Lord Coke’s suggestion that it was implicitly
repealed, not indeed as he says by 5 Richard IL but by 7
Henry1V. Several Actson the subject of elections were passed
under the Lancastrian Kings. Ultimately in the 24th Henry
VI, in reply to a petition of the Commons for the observance
of certain of these statutes, it is answered that “the King wills
as is desired, so that hereafter the Knights of the shire be
notable Knights of the shire for which they are chosen or
else such notable Squires gentlemen of birth as are able to be
Knights, and no man to be in it that standeth in the degree
of yeoman or beneath.” Accordingly in the 39th year of
this reign a county member] was unseated because he was
not of gentle birth. The writs appear § to have been framed
under this statute to the end of the reign of Charles 1.

The enforcement of these qualifications concerned the in-
dependence of Parliament almost as seriously as the power of

* Barrington, dnc. Stat. 374.  + See Hallam, Middle dges, iii. 118,
t Ib. 119, note. § Parry, xxiv.
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imposing them. The jurisdiction as to disputed or improper
returns seems to have originally rested with . the King in
Parliament, that is by the advice of the House of Lords.
The Commons during many‘years do not appear to have
interfered. By the 7th Henry IV. the writs, which had pre- -
viously been returnable in Parliament, were made returnable
in Chancery. It would appear however that, although the
form of the writ was thus altered, the power of Parliament
to examine the returns was not taken away.‘ In the 8th
Henry V1. the writ empowers thesJustices’ of Assize to make
inquiry touching returns made contrary to its exigency, and
to inflict upon the offending sheriff the penalties imposed
by the 11th Henry IV.* Ten years afterwards+, in conse-
quence of a disorderly election of Knights for Cambridge-
shire, the King by the advice of the Lords Spiritual and
"Temporal ordered that a writ should issue for a fresh
election for'that county. At length the Commons were able
to claim a share in the exercise of that Parliamentary
power which so mearly affected themselves. In the
reign of Mary and still more comspicuously in the
reign o -Elizabeth} that House exercised judicial control .
over election returns. In the first Parliament of James 1.
both these prerogatives, as well that of prescribing the
qualifications of the representatives and that of determining
the validity of returns, were discussed and practically aban-
doned. The King, in his Proclamation convening his first
Parliament, gave to his new subjects out of his princely
wisdom many wholesome counsels touching the mode in
which they ought to exercise their franchise. Among other
things he commanded that no bankrupts or outlaws should
be chosen, but men of known good behaviour and sufficient

. * See Parry, 174 and 168. % Ib. xxv.
t Const. Hist. i, 274. :
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tivelihcod. He further directed that all retarns  Huld be
filed in Chancery ; that all returns found contra. to the
Proclamation should be rejected as unlawful an. insuf-
ficient ; and that both the place making the improper return
and the person so returned should be punished. At the
ensuing election for Buckinghamshire Sir Francis Godwin,
who was an outlaw, defeated the Court candidate Sir
John TFortescue. In accordance with the King’s Pro-
clamation the Court of Chancery declared the election
void, and issued *a new ewrit. , On the second election
Sir John TFortessue was returned. The House how-
ever on hearing the case directed Godwin to take his
seat. The King insisted that returns could be corrected
in the Court of Chancery alone. After considerable
discussion between the King and the House the matter was
compromised. "The King acknowledged the House to be a
Judge of returns, and reguested them to set aside hoth
elections and issue a warrant for another election.* Such a
power as that claimed by the Crown was manifestly fatal to
the independent action of the House of Commons. This
truth seems to have been fully recognized by all parties.
Accordingly, although no formal decision on the question was
then given, the House of Commons did not hesitate in 1672
to declare void the elections for which during the long Pro-
rogation of Parliament Lord Shaftesbury as Chancellor had
issued writs, and over which he asserted his jurisdiction.
The King was not inclined at that time to enter into
any further dispute with the House of Commons, and
Lord Shaftesbury was compelled to -abandon the contestl.f
From that period the Crown has never attempted either to
create an incapacity or to review a return. Nothing but an

* See Parry, Parliaments, 245; Hallam, Const. Hist. i. 300.
+ 4 Parl. Hist. 507.



13

4992 - THE HOUSE OF COMMONS.

v

Act of the whole Legislature can limit the choice of the
electors, or deprive any subject of his capacity to take share
in the councils of his country. As to the determination of
disputed elections,although theproceedings are now regulated
by Act of Parliarhent, it has long been recognized both by the
Courts and in statutes that the authority is vested in the .
House of Commons exclusively. ’

§ 6. The representation of localities, the equal representa-
tion of electorates, the nafional efunctiod of the represen-
tatives, and the perfect’ freedom in their choice, are the
fundamental and enduring characteristics of the House of
Commons. These however are not, the only features of its
early constltutlon - Other prmaples also may be there
traced which have not stood the test of time. These are
indéed merely secondary, and their disappearance has been
for the most part produced rather by social changes than
by any deviation fifom our political type. Of these changes
the most prominent and the earliest and the most important
“in its political consequences was in the law of Resiancy.»
The history of this law is in many respects interesting.
Its principle was coevgl with representation: its fate is -
without a parallel in -the history of English law.: and it
affords a pew illustration of the old truth that measures
apparently popular are often antagonistic to liberty. There
is no room for doubt that originally members of Parliament
were required to be residents in their respective electorates.
The early -writs invariably command the election of two
Knights de comitatu tuo, and in like manner of citizens and -
burgesses of each city or town in the bailiwick. In the first
year of Henry V. an Act was passed expressly providing
that the Knights shall be resident at the time of their
election in the counties for which they shall be elected ; and
that the election for cities and boroughs shall be of citizens
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resident and enfranchised in the same cities and boroughs
and none others. This statute, which was merely decla-
ratory of the Common Law, was confirmed more than
once in the following reign.* We cannot now trace
the causes of that disposition to infringe upon the old
custom which thus called for legislative interference. It
may perhaps have been due to the desire of employing the
services of professional men. We have seen at least that
practising lawyers were excluded ; and Lord Coke tells us
that their exclusion from the ¢ lack learning Parliament,” by
the “grievous cortplaints ” which it excited, gave rise to
the Act of 7th Henry IV. But to whatever circumstances
it may have been due, the tendency against the old restric-
tion was too strong to be resisted. Non-resianty were
constantly elected. Under Elizabeth a bill{ to permit the
return of non-resiant citizens and burgesses was discussed
in the House of Commons, but does not appear to have
reached its third reading. In the reign of James I. the
House of Commons expressly decided that the election of
non-resiants was good ; and even seemed disposed to punish
a sheriff who, acting upon Counsel’s opinion, refused to
return a non-resiant Knight.§  At.ast in 1681 Lord Chief
Justice Pemberton ruled || that “little regard was to be had
to that ancient statute (1 Henry V.) forasmuch as the
common practice of the kingdom had been ever since to the
contrary.” Nosimilar stretch of judicial authority is recorded
in our books. Finally inthe reign of George IIL the suitable
end of this unhonoured existence tardily arrived, and the
Act was finally repealed. T

This limitation was originally designed to secure
a trustworthy statement of the wants and the opinions

* Parry, zxiv. + 4 Inst. 10. t Parry, 218.
§ Ib. 271, i Onslow v. Repley, Lord Somers’ Tracts, viii. 271.
€ 14 George III. ¢. 58.
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of each electorate.  But for its continuance another
and different reason prevailed.. The old restriction was
sometimes useful as a protection against the nomination
_ of the Crown or of the neighbouring nobles. This reason is
distinetly avowed* in the debate upon the bill of 18th Eliza-
beth ; and instances were there cited where the prohibition
of the law was returned as an excuse for refusing to accept
such nominations. In the following reign we find the cor-
poration of Ludlow taking refuge under the 'same shelter
against an unwelcome mandate *from the Lord Treasurer
Salisbury.+ But even those who on these grounds defended
the old law were not insensible to its inconveniences. A
. compromise was hinted by one of the speakers in the debate
to whigh I have referred, that one of the members for each
borough should be a gentleman. resident if not actually in -
the town at least in its neighbourhood, and that the other
“should be a man of learning who could speak. The principle
of resiancy was indeed inconsistent in two respects with
our ‘political development. ~While this law was in force
and the motives upon which it was founded were influential,
no true conception could be formed of cur national repre-
sentation. Further, ik it bad been enforced, the great
popular movement of the seventeenth century would have
wanted its most prominent intellectual leaders. In the time of
the Tudors, and even for some time afterwards, none of the
country, gen’demen' had or could acquire any political skill.
Statesmaﬁship was then exclusively confined to the servants
of the Crown. The country party was therefore obliged b:?
seek its leaders from the.Bar; and for the most part the
leaders thus chosen could not and did not' reside in the
towns which they represented. Nor was the influence of
the lawyers confined t¢ the services, great though they were,

* Parry, 219. '+ Gardiner’s Hist. of Eng.i. 450.
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which they rendered in their capacity of leaders. It was
their professional habits and modes of thought which gave
to the contest that strong legal character which it never
afterwards lost.* g
Auvother change that time has wrought in the Commons
of the Plantagenets relates to the payment of members for
their services. This practice, like that of resiancy, was
coeval with representation. The writs de expensis levandis
date from the reign of Henry III. In subsequent reigns
they were issued with as emuch  regularity as the writs of
summons. The payment was levied on the several con-
e stituencies ; and was calculated for the actual period of
attendance, and for the time spent in going or returning
according to the distance in each case of the represeptative
from the place at which Parliament met. At first the rate
of wages varied according to the rank of the representative
or the dearness of the season or other considerations. A
Knight by order was paid more than an Esquire, and the
latter more than a citizen or burgess. Finally the rate
settled down at four shillings a day for Knights of the
Shire ; and half that sum for representatives of towns. Few
questions of those times excited greater interest than this
payment of members. It could not be denied that, as the
earliest writ of the kind alleged, the Knjghts in the
discharge of their duty had “made a longer delay than they
expected, and had thereby incurred no small expense which
it was fit that the commonalties electing them should defray
and mnot themselves”  But although the actual charge
might be reasonable, the necessity for incurring it was not
on that account the less disagreeable. Protracted and
frequent meetings of Parliament were consequently highly
unpopular. The Parliament which met in the 7th year of

% See Gurdiner's Hist. of Eng. 1. 178. t Parry, xxxii.
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. Henry IV. was continued by prorogations for nearly a years
. So lengthened a period had never before been known.
‘Several contemporary writers* concur in describing this
innovation as “a great blot on this *reign.” It was said to
be “a great loss and damage to the.commonalty, for the
expense of their representatives was almost equal in value to
the sum demanded for the subsidy.” But as some attendance
upon Parliament was unavoidable, individual communities
earnestly struggled to escape where they could the charge;
or if the burthen was inevitable, quarfelle& among themselves
as to its incidence. Towns, where the *liability to contri-
bution bardly admitted of dispute, had recourse tose
various expedients to escape the burthen. Poverty seems
to have been accepted as a legal excuse.t For nearly a
century the sheriffs of Lancashire alleged in their returns
this claim to exemption.for the boroughs in their bailiwick.
Some boroughs{ such as Chard steadily persisted in not
makiﬁg any return ; and it was probably thought useless to
compel them. Torrington obtained a charter of exemption.
Colchester was excused for five years in consequence of the
expense it had incurred in the erection of fortifications.
Norwich was so aggrieved at a summons to elect four citizens,
in circumstances apparently similar fo those of Bristol§ that
it paid, as, we have seen, a considerable sum' for those
times to avoid the infliction. In the counties, on the
other hand where there was in ordinary circumstances no
escape- from representation, the. contest turned upon the
persons liable to contribute to the wages. Sometimes the
tenants of the Lords <claimed exemption. Sometimes
franchises beyond the jurisdiction of the sheriff refused to
contribute. Sometimes it was insisted that lands formerly

.

* See Parry’s Parliaments, 166. t Hallam, Middle Ages, iii. 115., °
-1 Roberts, Southern Counties, 469, § See Parry’s Parliaments, 163.
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contributory ceased to be liable on passing into the hands of
Lords of Parliament. Sometimes the sheriffs sought to
extend the rate not only to the freehold tenants of the Lords
and Bishops but also to sheir Villeins. Many of these disputes
seem to have been settled by the 12 Richard II* of which
the policy was evidently to widen the area of contribution.
But under the Lancastrian Kings the question of wages was
the subject of frequent petitions from the Commons.

The natural laws which regulate the remuneration of
services apply to the wages of Members of Parliament not
less than to those of their humblest constituents. Accord-
dngly we find at an early period that competition largely
influenced Parliamentary prices. There is an indictment
of the Sheriff of Lancashire for that in the 14th Edward
II. he had returned two persons as Knights of the Shire
without the assent of the County Court and had levied
twenty pounds for their expenses in attending the Parlia-
ment at Westminster,} “ whereas the county could by their
own election have found two good and sufficient men who
would have gone to Parliament for ten marks or ten
pounds.” In the 3 Edward IV. the burgesses of Wey-
mouth { were fortunate in obtaining the services of John
Sackvylle for one cade of mackerel, which was half the usual
rate. In this reign indeed there is evidence that the
possession of a seat in Parliament was greatly desired by
country gentlemen.§ But subject to such special agreements
the old practice continued for nearly a century later. In
the 6th Henry VIII. members were forbidden to depart from
Parliament or to absent themselves without leave on pain
of forfeiture of their wages. In the 27th and 34th years of

* Parry, xxxiv.

t Palgrave, Truths and Fictions of the Middle Ages, xvii.

1 Roberts, 472. § Middle Ages, iii. 119, note.
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the same reign the Acts which egctended the electoral
franchise to Wales and to Cheshire* carefully made provision
for the payment of the new Knights citizens and burgesses.
The issue of the usual writs has been traced to the end of
this reignt In the reign of Edward VL it is recorded?
‘that John Wadham agreed to serve for Melcombe without
pay. But the reign of Elizabeth may probably be taken as
the period at which honorary service in Parliament became
general. The importance of the House of Commons had’
greatly increased. The wealth of th ‘country had also
increased. Four shillings and two shillings were much less
important sums to the subjects of the Tudors than they had,
been to ‘the victors of Cressy or of Agincourt. The
remungration in honour thus became a sufficient inducement
to serve, without the inducement in wages. It is-of course
impossible to fix a precise date for a change which was
probably gradual.  Sir Simonds D’Ewes, a high Parlia-
mentary authority in the time of Charles L, alleges that the
custom of members bearing their own charges led to the
resumption of their abandoned franchise by several towns
both in the reign of Elizabeth and of James. In the debates
on the subject of wages in the House of Commons in .1677
it was asserted that for nearly one hundred years the
. practice had been dlsused a date which would bring the
. commencement, of a change about the middle of Elizabeth’s
reign. In the same reign too we meet with a very
significant occurrence.” The competition for seats had gone
so far that the prudent Mayor of Westbury found that an
election, so far from being burthensome, could aetually be -
made profitable to his town. The borough accordingly
returned in consideration of the sum of four pounds one

* Parry, xxxiii. T Middle Ages, iii. 114 note.
1 Roberts, 472. § Parry, 222.
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Walter Long “ a very simple and unfit man” who, on being
questioned how he came to be chosen, confessed the entire
arrangement. The election was declared void, and the
mayor and his accomplies punished, a very hard measure, as
they must have thought, for doing what they liked with their
own. But although the right has long been in abeyance,
the legal obligation of constituencies has never been removed.
In the Long Parliament of Charles II. the arrears due to
members must have amounted to a considerable sum.
Accordingly when' one of*its members Sir Thomas Shaw
sued out his writ de expensis against the town of Colchester,
ea general alarm® was excited ; and a bill was introduced to
exonerate the electors from the payment of wages to any
member of that Parliament. This measure however did not
become law; and the old common law right. still remains,
The last instance in which it was exercised appears to have
been in 1681, when, in the fourth Parliament of King Charles,
John King sued out his writ against the burgesses of
Harwich.+
It thus appears that by our ancient constitutional
usage no persons were bound to serve in Parliament gratui-
tously : that the payment of membens was a charge upon the
communities which those members were chosen to represent:
that this payment. was originally intended merely as an
indemnity and not as a source of gain ; and that the disuse
of this practice is due to the influence of social changes and
not to any formal alteration of the law. This ancient
remuneration for public service thus differs widely from that
form of payment of members which has been advocated by
some modern political reformers. The latter project
contemplates payment not by the constituencies but by

& Parry, 579. :
T Lord Campbell’s Chancellors, Life of Lord Nottingham, c. xciii.
2K 2
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the State. Such an arrangement would be equivalent to
the ereation of so many salaried offices of which the
patronage was vested in the several constituencies. Daily
experience shows the carelessness with which appointments
are-made even in cases directly affecting men’s own interests,
where the sense of that interest is dulled by being shared
with a large number of persons. When therefore a large
constituency has the patronage of a lucrative office for which
the funds are supplied from without, there ean be neither
any sense of interest in degling with theit 6wn property, nor
any sense of responsibility in dealing wi¢h the property of
others. There are thus no guarantees for care in selection.s
On the other side there would be in such circumstances a

" strong, and increasing tendency towards a miisuse of the

power. It is not probable that any such remuneration
would be offered as would in any prosperous community

- induce men who were actively engaged with good prospects

of success in professional or industrial pursuits to devote

- themselves to Parliamentary duties. But even a moderate

payment would be a strong inducement to inferior candidates.
Politics would thus become a regular occupation, followed
like other occupations ¢hiefly for its pecuniary results, but
ill paid, precarious, and depending for its success rather upon
the favour of others than upon personal merits. “Such
an institution,” says Mr. MilL* “ would be a perpetual blister
applied to the most peccant parts of human nature. It
amounts to offering 658 prizes for the most successful
flatterer, the most adroit misleader, of & body of his fellow
countrymen. Under no despotism has there been such an
organized system of tillage for raising a rich crop of vicious
courtiership.” '

It was also a part of our ancient Constitution that every

* Rep. Gov. 210.
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person duly elected to serve in Parliament was bound so to
serve. Service in Parliament, as indeed the very term
implies, was a duty cast in certain circumstances upon every
person not expressly disqualified. This duty no person was
permitted to decline or to evade ; nor was it even compe-
tent for the Crown to exempt any person from its obligation.
Under the Edwards and until the reign of Henry V.* it was
the duty of the sheriff' to take bail for the appearance of the
representative chosen, and to return on the writ the names
both of the new Mmember® and of his sureties. There are
some curious returns in the Parliamentary Writs illustrative
eboth of the strictness with which this rule of attendance
was enforced and of the reluctance to serve of the persons
elected. Thus we read that John de la Pole was elested in
the 16th Edward IL to serve as Knight of the Shire for
Oxford, but that he had escaped into the “Four Hundreds and
a half” of Chiltern. The sheriff however was able to secure
his colleague John de Harecourt, and took security for his
appearance from John Bokenore and Jobn Bovetown. So
too another sheriff returned that the Knight elected to serve
had no land within his bailiwick, and that no one in the
county would answer for his appeasance. Lord Coke tells
us } that « the King cannot grant a charter of exemption to
any man to be freed from election of Knight citizen or
burgess of the Parliament (as he may do of some inferior
offices) because the election of them ought to be free and
his attendance is for the service of the whole realm and for
the benefit of the King and his people, and the whole com-
monwealth hath an interest thefein; and therefore a charter
of exemption that King Henry VI. had made to the citizens
of York of exemption in that case was by Act of Parliament

* Parry, xxi. 1 See Palgrave, Truths and Fictions, xvi.
1 4 Inst. 49.
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enacted and declared to be void.” It is a consequence of the
same principle that members are bound actually to attend
during the whole time that Parliament is sitting. Several
Acts were passed at various timeseto enforce this duty;
and, although the Crown does not now interfere, the House
of Commons claims and exercises the right of compelling
when it thinks fit the presence of all its members. In later
times this power is only exercised upon a call of the House,
and even then not with much rigour. The number which
was formerly regarded as gufficient for fherely formal busi-
ness is now regarded as sufficient for all, purposes of legis-
lation ; and the neglect of members to attend to their duties ,
is practically left to the censure of their constituents. So
too thg obligation” to serve and to continue to serve during
the continuance of the Parliament has been relaxed although
- by a different method. The Chiltern Hundreds continue to
afford in the days of Victoria to unwilling legislators the
protection which they afforded in the days of Edward II
' They owe however their present efficacy to the skilful appli-,
cation of a statute which certainly was not made with any
such design. Under the Act of Anne® which regulates the
tenure of office under the Crown by members of the House
of Commons, every member on accepting an office of profit
thereby vacates his seat. When any person therefore
desires to leave Parliament, he applies for the office of Steward
of the Chiltern Hundreds or some similar place. Kxcept in
peculiar circumstances the office is granted as of course ;
the vacancy is produced : the office is immediately resigned ;
and is thus continually granted and resumed as occasion may

require.

# 6 Anne, c. 7.



CHAPTER XIX.

THE CONSTITUE.NT BODIES.

§ 1. We have seen that the members of the Lower
House of Parliament represented their respective commu-
nities. What persons were included within each community
is a question of some d1fﬁculty Two conflicting opinions
have been held respecting the origin of the county franchise,
Some antiquarians maintain that the first electors were
exclusively tenants in chief of the Crown. Others contend
that all frecholders in the county without regard to tenure
were entitled to vote. Asis usual in such cases, the truth
must be sought at an intermediate point. The better
opinion seems to be that the Crown tenants formed originally
the constituent body ; but that at an early period, perbhaps
under the first two Edwards certainly before the accession
of the House of Lancaster,* all the freeholders of the county
without regard to tenure were accustomed to vote. The
evidence in support of the original restriction is very
strong. The assemblies at which these representatives
appeared were primarily convened for the granting of
money ; and on feudal principles it was to his tenants that
the King was expected to look for assistance. In Scotland,
where the feudal principles were generally more distinct

* 1 Lords’ Report, 330.
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than in England, none but tenants in capite exercised prior
to 1832 the electoral franchise. In Kent a custom was
recogﬁiged that Crown tenants should be. exclusively liable
for the wages of Knights of the Shise.* Such a custom is
hardly explicable on the assumption of the antiquity of the
wider franchise, but is readily intelligible on the theory of
expansion. In the reigns of the first Edwards the Lords
Spiritual and Temporal made grants to the Crown not only
in their own behalf, but in behalf of their tenants.} These
Lords also claimed for then lands exemption from contri-
bution to the wages of chrhts of the Shjre, a claim which
except as to after-acquired lands was recognized by statute.}

Thus the tenants of the greater and specially summoned -

Barons must have been held to be sufficiently represented in
Parliament by their Lords; and they were not therefore,
although doubtless suitors in the County Court, concerned
in county representation. In the case of the other counties,
the freeholders were not so successful as the men of Kent in
establishing theirprivilege, but they were far from silent onthe
subject. The records of Parliament are; as I have already
remarked, full of compiaints and disputes regarding the inci-
denceofthe chargefor Knjghts’ wages. Butif themesne tenants

had in theory the right to elect, their obligation to contribute -

could not have been denied. If on the other hand these
tenants did not in faet concur in the-eleqtion, there would
.have been no pretence for attempting to impose on them
such an obligation.

The argument§ in favour of the-original right of all free-
holders to the franchise rests upon the facts that the
elections were made in the County Court, and that in
this Court all freeholders and not merely tenants in capite

* 1 Lords’ Report, 364. T Ib. 365.
1 12 Richard IL c. 12. . § Ed. Rev. xxii. 346.
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were suitors. These facts however are not necessarily incon-
sistent with the more restricted theory. Tt was doubtless
convenient that the elections should be held at the general
meeting of the county.s But there was no reason to suppose
that any other suitors except those directly interested
would concern themselves in that portion of the business.
Persons, as the Electoral Act of Henry IV. implies, might
be present at the County Court and yet might not be
entitled to take part in the election. The duty of election
was a burthen atd not an advantage. No claim there-
fore to the franghise would be made, and no difficulty
would arise. It was only when the question of contribu-
tion to the Knights' wages came on that the extent of the
franchise was felt to be practically important. If it be
clear that elections were held in full Court and that all free-
holders were suitors, it is not less clear that these freeholders
who were not tenants in capite were not considered as repre-
sented by these Knights, and were not bound to contribute to
their wages. The inference therefore seems to be that in this
case, as in many others, the general words must be restrained
by the circumstances to which they refer, and that the
election was made in full Court by those suitors who were
concerned in it. .

A partial explanation of the extension of the franchise is
found in the inereased number of Crown tenants by the
operation of the Statute Quia Emptores* By that Act the
process of subinfeudation .was prohibited; and every
alienation by a tenant in chief of any portion of his land
created in respect of the land so alienated a new tenancy in
chief. The elections too were made in County Court at
which freeholders of all kinds attended. Where the election
was uncontested, there would be no means of distinguishing

* 18 Edward I.
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between the acclamations of the Crown tenants and of the
non-electing freeholders. If there were a contest, it would
be difficult to reject in the hurry of an election a claim to
vote which might involve disputed questions of title* But
this extension was probably due most of all to the anti-
feudal policy of Edward the First. He desired to substi-
tute general subsidies for feudal aids. For this purpose the
concurrence of all freeholders apart from all distinctions of
tenure in the election of representatives was on the ordinary
principles of common consent essgntial. ¥ may have been
for this reason that the writs are cargful in directing
elections to be made in “the full county,” that is in the
County Court where all frecholders were bound to attend.
It may at least be seen that ab this time the Crown looked
“with no disfavour upon the extension of the suffrage.

In the reign of Henry IV. all doubt upon the subject was
removed. It was then expressly enacted that all persons
present at the County Court, as well suiters duly summoned
for any cause as others” should attend the election of their
Knights for the Parliament. The object of this statute] seems
to have been the removal of all uncertainty both as to the
persons represented and the persons who were to elect ; and
its effect was that the nghts represented all freeholders

. whether tenants of Lords of Parliament or not ; and that all
freeholders who attended at the Countiy Court were entitled
to choose Knights, and were bound to contribute to the wages
of those whom they had thus chesen. This Act was soon found
to require amendment. Whether the wide expressions which
it contains were inadvertently used, or whether its policy
was more liberal than the-existing state of society would
admit, we have now no means of ascertaihing.' All that.is

" % Hallam, Middle Ages, iii. 17, 218. 4 7 Henry IV. c. 15.
t See 1 Lord’s Report, 357.
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known on the subject is contained in the Amending Act
itself,* which for upwards of four hundred years regulated
the elections in the counties of England. TIts preamble
recites that  the elections of Knights of Shires have now
of late been made by very great outrageous and excessive
number of people either of small substance or of no value,
whereof every one of them pretended to have a voice
equivalent as to making such elections with the most
worthy Knights and Squires dwelling within the same
county.” The emacting part provides that the electoral
franchise sha]l bg confined to freeholders of lands or
tenements of the annual value of forty shillings.

It is difficult, perhaps indeed it is impossible, to express
accurately this qualification in language of the present day.
Mr. Hallam t writing in 1816 says that «sixteen is a.proper
multiple when we would bring the general value of money
in this reign (that of Henry VL) to our present standard.”
This calculation would therefore give usin round numbers a
£30 franchise. Prynneiin speaking of members’ wages
records his opinion that forty shillings in 1660 were scarcely
equivalent to four shillings when. wages were first
demanded. After allowance is made for the difference in
the value of the pound sterling between the time of Edward
I and of Henry VI, this calculation is not very different
from that of Mr. Hallam. If we take the price of wheat as
a standard, the amount will be somewhat less. The average
price of wheat during the first half of the fifteenth century
was about 7s. a quarter.§ The qualification therefore was
equivalent to about six quarters of wheat. The average
price of wheat from 1771 to 1855 was about £3 a quarter.||

* 8 Henry VL. ¢. 7. + Middle Ages, iii. 369.
} Parry’s Parliaments, xxxiii. § Tooke, History of Prices, vi. 397.
lj Ib. 405.
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Thus the qualification would be an £18 freehold of
our _day.' '

§ 2. The origin of the borough franchise has been the
subject of much controversy. A large part however of
these discussions belongs to the mere polemics of the day ;
and the theories which they maintain may be dismissed
with little ceremony. Two leading opinions remain which,
as in the case of the counfy franchise, seem when combined to
give us the truth. The firs) of these opinions is that the
franchise depended on the payment of scot and lot or the
local rates and other charges upon the town: the other is,
that it arose from burgage tenure. The early writs afford
no infgrmation on the subject. They merely direct the
sheriff to return citizens and burgesses for every city or
borough in his bailiwick ; and neither distinguish between
chartered and unchartered towns, nor prescribe any electoral
body. It seems reasonable therefore to believe that the
burgess who came for himself and for his community was
chosen by burgesses,* that is by the free inhabitant house-
holders of the borough, members of the Court leet and
subject to its jurisdictiow, and liable to contribute to all -the
burthens whether local or general of the borough. This
view was adopted by a Committee of the House of Commons
which in 1623 under the presidency of Sergeant Glanville
had occasion to investigate the entire subject.  That
committee, the members of which Mr. Hallamt describes
as “ the most eminent men in respect of legal and consti-
tutional knowledge that were ever united in such a body,”
reported that “of common right all the inhabitants house-
" holders and residents within the borough ought to have voice
in the election.”} But although the burgesses of Domesday

* Hallam, Const. Hist. iii. 41. 1 Ib. 40. + Glanville’s Brports, 142.
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Book and of other early records were doubtless inhabitants
of tenements in their respective boroughs, the quantity of
their interest in these tenements must still be ascertained.
Lord Holt and other eminent lawyers have inclined to the
opinion that those only were burgesses within the primitive
meaning of that term who held that description of freehold
known as burgage tenure. This tenure was probably the
original tenure under which town property was held. The
inferior forms of tenancies are of comparatively modern date.
The borough, eventhough unineqrporated, possessed common
property andsenjoyed common privileges. Such permanent
rigchts would naturally be confined to those who had a
permanent property in the soil. But terms of years even as
early as the time of Edward I. were not uncommon jeand it
became necessary to deal with the rights and the liabilities
of the lessees. We find in several records examples* of
persons being exempted from tallages on the ground that
they did not participate in the liberties of the borough, and
of others being expressly declared subject to these impositions
as the condition of their being admitted to the rights of
burgesses. It would therefore appear that those only who
paid scot and lot were burgesses ; that those only who held
by burgage tenure paid scot and lot; but that, at least in
some cases, inhabitants who held estates less than freehold
were allowed to pay scot and lot, orin other words were
admitted to the liabilities and so to the rights of burgesses.
It is probable that the usage with respect to the admission
of such tenants was not uniform. In some boroughs the
ancient exclusive rights of burgage tenants were maintained.
In others the equitable claim of taxable inhabitants having
only a chattel interest was recognized. Thus the two
species of franchise, which in the pre-reform days were

* See Hallam, Const. Hist. iii. 42.
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found in the scot-and-lot and in the burgage-tenure boroughs,
seem to have been gradually produced.*
'§ 3. Such were the original Electbrates of England. The
communities of the counties and the communities of the
cities returned each their two members. The communities
of the towns returned some two members, some but one,
according to their size and wealth.. The community of the
county was understood to mean ‘the .frecholders of the
county, from the middle of the ﬁfteenth'century no longer
detined by tenure but restricted ‘by amount of ~freehold
property. The community of the cities and towns meant all ¢
the resident inhabitants who contributed to the local taxes.
In ‘most cases, though probably not in all, these expressions
© were equlvalent All the resident inhabitants contributed
to the rates. All the contributories to the rates were resi-
dent inhabitants. The rural electorates were slow to change.
They adiitted among their ranks Chester and Durham.
They received additions from without, although not entirely
on the same footing as that of their own representatives, on
the annexation of Wales, on the union with Scotland, and on
the union with Ireland. But the 1epresentat10n of the
English counties was governed in 1832 by the statute of
1429. The same counties sent up the same number of .
members, often indeed from the same families. The defini-
“tion of an elector was the same when William the Fourth -
ascended the throne as it was in the days of Henry the
Sixth. But even in the slowly changing agricultural body the
alterations of four centuries were visible. The forty shilling
freeholder of the nineteenth century was a very different
person from the prosperous proprietor who in ‘the fifteenth
century was considered as entitled to vote with the most

* See Hallam, Const. Hist. iii. 43.
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worthy Knights and Squires of the county. Even the sacred
freehold had to compete with a novel and hardly less impor-
tant interest. Almost at the very period at which the Act
of Henry VI. was passed, forces were in operation which
gave an impulse to the extension of the despised estates for
years. In the reign of Henry VIII. this interest had become
so considerable that the Legislature thought fit* to protect it
against technicalities by which the freeholder could fraudu-
lently threaten its existence. But although this new inte-
rest when thus sebured grew agd ‘prospered, no room was
made for it in oun electoral system. The tenant for life of
a miserable kitchen garden was a member of the com-
munity of his county. The lessee for 999 years of the
largest farm in England had no place in county organjzation.

The history of the second branch of the electoral com-
munities was more varied than that of the counties. Both
in the electoral rolls of each community and in the commu-
nities themselves strange anomalies had arisen. The old
scot-and-lot qualification had in many places fallen into dis-
use. The elections were managed by the Mayor and Coun-
cillors. In many of the boroughs of late creation the
franchise was expressly, limited togthe municipal function-
aries. During the period of triennial Parliaments, that is
during the reigns of William and of Anne, when party spirit
ran high and contests were frequent, and no special
machinery for determining questions relating to contro-
verted elections had been yet provided, the electoral rights
in each borough were dealt with by the House of Commons
according to the immediate exigencies of party warfare. It
appears to have been at this time+ that the electoral rights
of corporations, sometimes large sometimes very small, were
recognized. By an Act of George ILf the last determina~

* 21 H. VII, ¢. 15. + Hallam, Const. Hist. iii. 46. | 2 George II. ¢. 2.
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tion of the. House of Commons was made conclusive as to
the right of elections. Some check was thus put to the
continuance of this great grievance, but many absurd and
unreasonable decisions were at the same time confirmed.
Nor was the state of the boroughs themselves less anomal-
ous than that of the electors in each borough, although the
causes of the disorder were different. Many towns which
ought not to have been represented possessed full electoral
rights. Many towns whose claim to share in the councils
of the country was beyond dispute werd unrepresented. I
" have already indicated some of the ciraimstances that led
to this result. Many boroughs even before the Common-
wealth were hopelessly insignificant. They seem for the
most part to have belonged to the ancient demesnes of the
Crown, and to have been compelled on this account to attend
in Parliament. When the practice of Parliamentary attend-
ance was once established, these boroughs continued to send
their members, although the significance of the ancient
demesne had passed away. In some cases the miscon-
duct of the sheriff affected the representation, although
generally by deficiency rather than by addition. Many
- towns voluntarily abagdoned or obtained exemption from
Parliamentary service. At a later period numerous boroughs,
and those generally of a manageable size, were added for the
purpose of strengthendng the interest of the Court. But
there was a still more potent cause for the anomalies of our
representative system. In earlier times the southern and
- western counties of England were far the most populous
and the most wealthy parts of the kingdom. In them were
situated the great seats of national industry; and in them
were consequently the greatest number of boroughs. The
North was then a desert region with a scanty and sparse
population which contributed little to the material riches of
the country. But the great industrial events which marked



THE CONSTITUENT BODIES, 513

the latter portion of the eighteenth century brought with
them unexpected political changes. Political power must
follow population and wealth. Population and wealth come
in the train of industry’® The seat of industry is determined
by economy of cost.* That economy which .had once been
favourable to the South was now pronounced in favour of
the districts where coal and iron were most accessible. The
great storehouses of coal and iron were in the barren and
despised districts that lay to the north of the Trent. These
counties became the scene of an extraordinary immigration.
The populatiom whish under William IIL.{ was estimated
wf eleven hundred thousand exceeded five millions when
William IV. ascended the throne. Great cities sprang
up with wonderful rapidity; and fortunes were saccu-
mulated whith then seemed fabulous. But the Constitution
had made no provision for these new interests; and the
selfish policy of the agriculturists} soon awakened the
manufacturers of the North to a sense of their political
depression. Then, after a contest that shook old England
to its centre, the House of Commons experienced its first
great organic change.

By the Act of 1832 the number of county members was
increased by onme-third. The larger counties were divided
into separate electoral divisions, each returning two mem-
bers. The counties of second-class inagnitude.obtained three
representatives. The county franchise was extended. The
old forty shilling franchise was retained, but copyholders
lessees and occupiers of certain specified annual amounts
were admitted. Eighty-seven boroughs were either wholly
or partially disfranchised. To forty-three new boroughs the
right of sending one or two members was given. When a

* Bee Plutology, 307. t Bee Knight’s Hist. of Eng. v. 3, 47.
1 See Roebuck’s Eist. of the Whig Ministry, i. 6.
2L
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large population was unrepresented, several parishes were,
as in Finsbury, formed for Parliamentary purposes into a
borough. When a large population had grown up outside
an old borough but contiguous to®it, the limits of that
borough were, as in Exeter, extended for Parliamentary
purposes to its suburbs.  When the population was small,
the constituencies were enlarged by the addition of the
adjacent districts, whether suburban or merely rural, or by
the confederation of several separate towns. All the various
borough franchises were akolishell; and & uniform ten pound-
household franchise 'was substitutéd ¢ for them. These
changes, whatever may in other respects have been their®
merits, involved some serious deviations from constitutional
principles. Apart from the removal of admitted and com-
paratively recent abuses, some of the positive features of
this measure were certainly novel. The Act admits inequa-
lity of representation. It disregards the natural divisions
of localities. It separates districts that are naturally united,
and it unites districts that are naturally distinet. = It takes
for the basis of the franchise a pecuniary qualification. Like
many other compromises, it seems to have accepted the
theories of the reformers, while it was careful in practice
not to give these theories their proper effect. In such %ir-
cumstances it is not a matter of surprise that in little more -
than twenty years the case which was thought to be finally
decided should have come on for rehearing. -

§ 4. Various theories have at different times been pro-
posed either as a basis for some proposed alteration in our
polity or as an explanation or defence of its existing form.
Some of these theories' cannot be reconciled with those his-
torical characteristics of our system which .I have endea-
voured to indicate. The results which they commend may
be good absolutely, but not for us. * They are, to use an
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2xpressive phrase, not English. They are foreign to our
political organization. There is no germ in our early politi-
cal or social condition from which such results could have
been developed. It is®on this ground that we must exclude
all these organic changes of which Mr. Bentham was the
leading advocate. Such a democracy as he contemplated
is as little known to our political law as a republic. Our
ancestors had no greater sympathy with manhood suffrage
than with consuls or presidgnts. At no period of our his-
tory do we find any trate of personal representation. It
was for their *respective communities, and not for any indi-
vidual persons, that our Knights and citizens and burgesses
have at all times come to Parliament. This great political
doctrine, which, Mr. Buckle* tells us, must eventually carry
all before it, was not merely unknown to our ancestors, but
was alien to the principles upon which they proceeded.
The -possession of Jand was the fundamental principle o”
Teutonic settlement. The freeholder and the freeman we
originally convertible terms.+ The man that had land t sk .-
his part in the courts or assemblies of the freemen. ‘he
man who had not land remained under the protection, it the
mund and bohr, of another. Our early law did not fi ego
the security which the force of neighbouring opinion b1 1gs.
The freemen were bound to act together in their ma < or
their shire, their hundred or their tithing. The Lorc was
bound to answer for his followers in the courts from - .ich
those followers were excluded. In such a system here
was no room for personal representation. The politicc unit
was not the man, but the tithing or the Lord. Thus vhen
representation commenced, it was not the adult popula on of
the district but the suitors of the County Court thats ected

* Hist, of Civil. i. 396, t Kemble, Sazons in England, J1.
+ Ib. 256.
2L 2
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the Knights : and it was the citizens and the burgesses who
in like manner elected the members for the cities and the
towns. In each case the persons represented were organized
bodies, and not isolated or unconidected individuals. It
follows therefore that at all times some political qualification
was deemed necessary, some evidence that the elector was a
_ bona fide member of his community whatever that might
be. In later times the amount of gualification may have
varied ; but there never was @ period in English history
when mere birth apart from stattis was Sufficient to confer
political rights. The personal origin of such rights is a
Roman not a Teutonic principle. In the ancient republics
citizenship usually brought with it the enjoyment of pro-
perty.®* With our ancestors the possession of property was
the indispensable condition of the full enjoyment of political
rights.+
Equality of electoral districts also finds no place in
English polity. Just as we have equal rights but not to an
equality of things,} so we have equality of representation
but not of the things represented. Our system of representa-
tion arose spontaneously ; and it has reference therefore to
natural and not to artificial combinations. The political
divisions of England have been formed by habit and not by
a “sudden jerk of authority.” “No man,” says Burke§
“ever was attached by a sense.of pride partiality or real
affection to a description of square measurements. He never
will glory in belohging to the chequer No. 71 or to any other
badge ticket.” Old prejudices and unreasoned habits, and
1ot the geometric properties of its figure, are the ties which
bind us to our home. Representation therefore followed in
. England the established division of the country, The origin

* Bee Dr. Arnold’s Thucydides, iii. 19. + 1 Kemble, 88..
1 Burke’s Works, iv. 198. § Ib. 318.
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of that division is lost in remote antic ity. It may have
been coeval with the first Teutonic s¢ -tlement, and have
coincided with the limits of their primitiv kingdoms* But
it is certain that for ndarly six hundred = ars the writs to
send two Knights of the Shire were sent to the sheriff’ of
every English county without distinetion, to the sheriffs of
Rutland and of Hertford not less than to the sheriffs of
Devon or of York. The representation of the towns still
more forcibly illustrated the same principle. The poorest
Cornish borough had a vole in the Legislature as potent as
the second city in the kingdom. Nor was it until new com-
munities and new interests had sprung up and claimed
recognition that we find any complaints of electoral inequali-
ties. Apart from the sinister influences under which repre-
sentatives were given by the Tudors and the Stuarts to
merely nominal boroughs, the objection to the older system
was not that it was unequal but that it was exclusive. It
was constructed for one state of society ; and it was there-
fore unfitted for the requirements of a different state. It
did not provide for the new comymunities that in the course
of time had been formed. Besides the removal of merely
accidental defects, it required nothing save expansion. The
dead or the false communities should have been removed,
and the new interests required and were entitled to receive
their writs of summons ; but those changes were not incon-
sistent either with the representation of communities or
with the equality of that representation.

It further follows that numbers do not form the basis of
our representation. The number of representatives in each
constituency does not and it seems ought not to vary directly
as population. That the representation never has so varied
is clear from what I have already said. That even on the

* See Kemble, Saxons in Eng. i. 72, 146.
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principles of those who on the grounds of equality advocate
such a variation our representation ought not so to vary, or
.that our laws cannot be taken to have intended that it should
so vary, may readily be seen. Wheh the representation is,
as it has always been in England, national, the increase in
the number of members in any locality in proportion to its
population is so far from tending to equality of suffrage that
it directly violates that prineiple. A member represents all
his constituents and not any part of them merely. Where
there are two members, wach tepresents the whole con-
stituency ; each of them is elected by amd is *responsible to
the whole body of electors. It'is not the ease that' one
member represents one part of the district, and another the
_other part. Both of them are members for the whole, and
the elector who votes for them votes for two representatives
and not for one only. The elector therefore of a single-
" seated district has only half the representation and half .the
voting power of an elector in a double-seated distriet. It
does not alter the case that in the latter district there is a
larger population. It is po cure for tbe irregularity to
remind the man who votes for a single member that there
are in the adjacent disérict' ten thousand people who have
the right of voting for two members. It is not exact poli-
tical equality to give to each of ten thousand men twice the
voting power that we give to each of five thousand of their
neighbours. Much less isit political equality to give to each
“of twenty thousand four times the voting power that each
of the five thousand, possesses.

But while the principles of our early Constitution reject
these popular theories of reform, they are not less hostile to
many cherished doctrines of the Conservatives. If the
Common Taw never knew a numerical basis, it never recog-
nized the virtue of a pecuniary qualification.. Until the
reign of Henry VI., a century and a half after the days of
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Edward I. and more than two hundred years after the
Charter at Runnymede, status and not property was the
foundation of the franchise. The rights and the obligations
of the freeholder or of the burgess were those of the class to
whichhe belonged. His political capacity did not depend upon a
shilling more ora shilling less in his annual rental. Property
was indeed the foundation of his status, but his status
when once acquired was independent of his wealth. The
smallest tenant in chief was, under the Charter of John,
entitled to his wiit of summons equally with the wealthiest
Earl. The poorest frecholder who attended at the County
Court, had before the introduction of a statutory qualifica-
tion, as great a share in the election of representatives as the
most worthy Knight or Esquire in the land.

Whatever colour the pecuniary qualification as intro-
duced by statute derived from the uniform practice of so
many years, no such argument can be urged in favour of
the educational tests or the plurality of votes or other similar
systems which late political discussions have brought into
notice. All such projects are mere innovations. They have
no root in antiquity. They are on the contrary inconsistent
with fundamental and well recognized principles of our
law. Our Conpstitution knows nothing of such faney fran-
chises. It was framed by plain men and for plain purposes.
It deals with classes, and refuses to notice the different
degrees of numbers or of wealth or of knowledge or of virtue
which any such class comprehends. Is a man a tenant in
capite, is he a suitor of the County Court, is he a citizen of
such a city or a-burgess of such a town, are simple questions:
and admitted, at least in early times, of a simple answer.
But to separate the learned from the unlearned, to discrimi-
nate the respectable from the ill behaved, to set up model
constituencies of excellence and of worthlessness, or to assess
the relative political influence of professions and trades and
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inferior occupations, never came within the contemplation of
our earlier statesmen. In political affairs as in all other
things the English Common Law was true to its guiding
-principle, « Lex omnes uno ore alloguitur
Another subject which has recently attracted much

_ attention, but to which the preceding view of our constitu-
tional growth is unfavourable, is the Representation of
Minorities.  If the doctrine of Personal Representation
were accepted, the claims of Minorities would be just. But
this claim is not consistent Wlth the doctrime of Representa-
tion of Communities. A commumty is frqm its very nature
regarded as a single person, and must speak with a single
voice. That voice can express nothing else than the will of
the majority. Nor. is this an arbitrary arrangement. It
arises necessarily from the circumstances of the case. Where
some decision of the whole body must be adopted, if after
full and free discussion the opinions of each side remain
unchanged, and if no compromise can be effected, the opinion
of the majority must prevail. If either of the two must give
way, the few must yield to the many, not the many to the
few. - It is-so in Parliament ; it is so in the Cabinet ; it is so
on the Bench ; it is so in every practical matter in life. In
these cases whlch involve a single and immediate action, the
minority is conclusively bound by the decision. But in con-
tinuing -cases, such as questions of policy, the dissentients
have - their remedy. They may become the majority. If
they be zealous in support of their views, and if these views
be founded in reason and justice, they are sure to prevail.
Under the influence of full and free discussion errors are
gradually dispelled, and the rejected opinions are gradually
adopted. Old opponents arve not irritated and confirmed®in
their prejudices by a separation of the several parties into

Ny

* 2 [nst. 184.
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hostile camps of unchecked partizans. They are enlightened
and conciliated by continued and amicable discussion; and
treat their opponents not as strangers or as hostile, but as
members of the samescommunity dealing with matters of
comimon interest.

For the same reasons which lead to the rejection of the
doctrines of Personal Representation and the Representation
of Minorities, I must also dissent from that modification of
those doctrines which is contained in the electoral system
proposed by Mr. Hare. That system indeed does not propose
to represent minogities : it eliminates them. It accepts the
doctrine of personal representation; and proposes by
Jjudicious treatment to render that doctrine not only harm-
less but beneficial. The treatment consists in the voluntary
formation of unanimous constituencies without regard to
local connection. I do not enter into the details of this
system, not from any want of respect for the care and the
ability which they display or for the still rarer quality of
appreciation of our earlier polity which Mr. Hare has shown,
but because it is useless to discuss particulars when the
principle itself is at issue. Personal Representation is not,
as I have attempted to show, the thgory of our Constitution ;
and therefore, if the view I have taken be correct, no system
avowedly based upon that principle can be accepted. Nor
can I think that the temporary association of electors for the
choice of a representative is such a political organism as
alone our Constitution recognizes. It is transitory. It bas
no independent existence, but is formed for electoral
purposes only. It sendstoParliament not persons entertaining
certain opinions or feelings, but persons who are agents for
those opinions or feelings, untempered by any admixture
of other sentiments and uncontrolled by any regard for
other interests, But the most obvious and the gravest
objection to the system is that it seeks to cure one evil by



522 . _THE CONSTITUENT BODIES.

another of at least eéual magnitude. The remedy is as bad
as the disease. Mr. Hare seeks to overthrow the tyranny of
the majority, and he sets up the tyranny of the election
agent. . Under Mr. Hare’s system each elector has only one
vote, but that vote may be indefinitely transferred. This
object is accomplished by means of a voting list on which the
elector arranges in numerical order the candidates for whom
he desires to vote. If the first on his list does not need his
"vote, then he votes for the second. If the second does not
need the vote, then he votes fer the ¢hird and so on in
regular order. Few electors would cgre to arrange in
precise order of merit ten, much less twenty, names. It is e
certain that in the last names some want of precision would
be felt, and that the difficulty would rapidly increase with
the increase of names. Even if this obstacle were overcome,
if the elector could make a satisfactory list of options, his
efforts would inthe absence of any combination be ineffectual.
After a few well known names had completed their requisite,
numbers, the voting would become random. No vote can
be useful unless its relation to other votes can be ascertained.
The discovery of such a relation implies inquiry or corre-
spondence. The discovepy of suitable correspondents and the
conduct of the correspondence would necessarily be laborious,
and most men.would gladly be relieved from the trouble. -
But these are the circumstances in which a special occupation’
is generated. The business of constituency-making. would
be quickly developed ; and, like other specialties, would soon
by the skill which practice gives banish all personal action.
A man would then no more fill his own voting list than he
would compound his own drugs or prepare his own con-
veyances. If he insisted upon acting for himself, his
vote would certainly be wasted. If he sought to form
a’ constituency, he would probably find that after writing
a thousand letters, he was one of a constituency of fifty,
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and that, as such a constituency was too small to be
reckoned, all their votes were thrown away. His easiest
and most effectual course would be to take the voting
paper that some elettion agent would give him. “The
difficulty,” says Mr. Bagehot,* “is about the lower names
on the list. A vote will be of use when it is arranged
s0 as to combine with other votes, and will be of no use
when it is not so combined. A voter cannot know that a
paper which he himself draws up will be of use; he must
go to an agent, ahd thensbeing sure of correlative suffrages
he will be confident of utilising his own. Everything
depends on arranging that after his first names are cancelled
his vote for a name far down his list fif with other lists
whose first names are also cancelled : and no one can do that
but an election agent. " No one can settle voting papers but
those whose business it is” So far then from our obtaining
that intimate personal relation between the electors and
their representative which Mr. Hare desires, there would be
no personal communication at all. No elector could reach a
candidate, no candidate could find a constituency, save
through the intervention of an election agent. In the great
majority of cases these agents would be in reality the
electors, and the representatives would hold their seats at
the pleasure of these new patrons,

§ 5. Some of the securities which those who deprecate
an unconditioned extension of the suffrage desire to obtain are
practically carried into effect,although bya somewhat different
method, under the existing system. These guaranties are
independent of the question of the franchise. They exist
alike under its widest and under its most restricted form.
While they continue in force, no extension of the suffrage

# Fortnightly Review, No. xxi. 283,
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can wholly eXclude from the Legislature any interest, or
stifle any expression of opinion. It is indeed the conspicuous
merit of our present system that it is organic. Even if its
growth be repressed or its form distbrted, it can never be
* subject to the evils incident to an unorganized or even a less
highly organized population. The representation of districts,
that is of localized communities, secures in a greater or less
degree both the representation of interests and the repre-
sentation of opinions, and even the representation of
minorities. I have already notieed the’value of indirect
influences in political affairs. Our owm history presents
many illustrations of their power. All direct attempts to
secure the regular meeting of Parliament were ineffectual ;
but by substituting for the hereditary revenue of the Crown
a system of annual supplies perfect regularity has been
insured. Parlizment in early times made many attempts,
and all of them without success, to interfere’ directly with
the Executive Government. It now possesses under the
system of ministerial re'sponsibility an efficient control over
the Administration. That great struggle with the Crown
which a Civil War and the execution of the King did not
end was happily adjusted by a slight change in the line of
succession. . In like manner the representation of interests- -
is not the less efficient because it is indirect. To the direct
representation of interests as brought together for merely
electoral purposes there are grave objections. Society
is not formed in separate horizontal layers. The various
portions of every community are inextricably inter-.
twined, and in proportion to the advancement of the
community this mutual interdependence becomes more
marked. Thus no division of interests can be framed which
is not, both inadeqliate and indistinct. Interests too and
classes indicate that temporary antagonism which seems to
exist between the vendor and the. purchaser, but which on
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a larger scale and from a different point of view disappears.
The direct representation of interests as such would there-
fore proceed upon and tend to confirm the belief that there
is a radical hostility b8tween the different parts of society*
This objection disappears in the representation of dis-
tricts. It is the natural tendency of industry to distribute
itself into special localities. This aggregation, when once
it has begun, is progressive; and the industrial divisions
thus become more and more definite. Each locality there-
fore bears the stamip of ite predgminating industrial pursuitr
Some constibuencies prefer a landed proprietor, others a
shipowner, others an ironmaster or a cotton manufacturer.
But these members occupy a different position from that
in which they would be placed if they were sent directly to
represent the Agricultural or the Shipping or the Manu-
facturing interests. They are sent by their constituencies
as the local contribution to the National Legislature ; they
do not appear as the attorneys of particular classes. Among
their constituents they reckon other persons than the
predominant class only ; and it becomes their duty to learn
and to regard the feelings and the wants of those persons
also. When different classes are jncluded in one electoral
district, they soon find that they have many common
interests and sympathies which influence them in the choice
of a representative. Thus interests are practically repre-
sented in districts: but the direct representation of the
former is based upon the differences between electors, the
representation of the latter upon their agreements.

The representation of districts also affords the means by
which every diversity of opinion finds expression in the
Legislature. This result is produced from the variety of
electoral districts, a variety which from the causes already
indicated must increase with the development of the nation.
The more numerous and the more dissimilar the commupities
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are, the greater is -the probability that all shades of opinion
will in some constltuency or other meet with sympathy.
‘There is seldom such unanimity upon any question that
every constituency will pronounce if its favour. It often
happens too that constituencies return a representative from
many of whose opinions they dissent, because in other
respects they have confidence in ilim, or because he hag local
influence, or because they do not care to break off the
connection with one who has served them long and well, or
from some similar reason. , The *practical result is that the
House of Commons reﬂects with tolerable’ accuracy the
preveuhn,q opinions of the entire country in the proportion
of their relative prevalence. Those which are most general
are most fully represented, but.it seldom happens that any
is entirely excluded. The House of Commons, like the
nation of which it is a miniature, *is a place where minorities
heresws opposmons remonstrances and protests of every-
kind are represented and entitled to a hearing.”*

We must not regard this system as the result of any
artificial arrangement of checks or ‘balances. It grew up
" without any such intention of its founders or any knowledge
on their part of its tendancies. These tendencies have been
produced by the operation of known social forces. It is to
the agency of these forces and not to any other cause that
we must attribute the general success of our Representative,
Institutions. That a system which was founded in the
thirteenth century should continue to work efficiently in the
nineteenth, and that the principal defects in it which are
now observable arise not from a froward retention of
customs but from a heedless departure from them, is strong
evidence of continuous political life. As the nation grew, its
institutions grew with it. As the nation continues to grow,

. % Ed. Rev. c. 229.

1
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these institutions will in the same manner, and in obedience to
the same law of growth, continue to expand. Locality is not
indeed, as we shall presently see, the sole basis of our repre-
sentation ; but it must always be an important one. While
the natural limits of locality are preserved, not in their
infantile form but in the form which the growth of the
country indicates, there is no danger that any important
form of opinion will fail to find its place in Parliament.

Our present system also finds room not only for minorities
in the nation at latge, butein sope cases even for minorities
in individua} constituencies. That which in the case of
opinions is effected by the variety of constituencies and the
localization of interests is effected in the case of constituencies
by a plurality of members. Ifall the members of the House of
Commons were returned by a national vote, none but the
majority of the nation could be represented. If each
constituency returned one member only, none but the
majority of each constituency could be represented. But
when two or more members are returned, the case is
different. When the parties at all approach to equality, a
compromise usually takes place. Each party returns one
member. In two constituencies coptaining each 500 Whigs
and 525 Tories, if each constituency returned one member,
two Tories would of course be elected.  If there were one
constituency of 1025 Tories and 1000 Whigs and with two
members, the result of the. election would probably be the
return of one Tory and one Whig. The 1025 Tories would
not attempt to carry two members against the 1000 Whigs.*

§ 6. It is no part of my purpose to aﬁtempt the
construction of any project of English electoral reform.
Such an attempt would require a command over facts and

* Senior’s Essays, ii. 304. .
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details which I do not possess, and which in the absence of
any complete official inquiry is perhaps not at present
attainable. T am moreover fully sensible of the difference
which Mr. Burke* has noticed between a statesman and a
professor in a university. “The latter has only the general
view of society, the former has a number of circumstances to
combine with those general ideas and to take ‘into his -
consideration.” But while it is the province of the practical
politician to apply to the existing circumstances of his
country and of his time the thearems ofe politics, it is the
duty of the political student to ascertain. the general
principles involved in our polity, and to examine the
character of changes which these principles exclude or with
which they are consistent. I proceed therefore to indicate
the conditions with which, as it appears to me, an electoral
reform, if it be founded on our traditional policy, ought to
comply.

In the first place then the subject of representation must -
be an existing community. It must be an organized
political body, having its own independent vitality, and
thereby capable of exercising political functions. It is to
such pre-existing and ipdependent organisms, and not to
individuals or aggregations of individuals formed for merely
electoral purposes, that according to our Common Law the
right of representation accrues. On this subject I gladly
cite the authority of Mr. Hare, although that gentleman’s
system scarcely harmonizes with the historical theory
which he accepts. “The electoral amendment,” he says,+
“which would be most in accordance with the historical
forms of social progress in this country would be that which
~ would enable every locality every community and every
great or ancient association having a distinet corporate

* Works, vi. 101, t Hare, On Election of Representatives, 55 (Ed. 1).
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existence and the ordinary conditions of permanency to form
a constituency or electoral nucleus capable of being repre-
sented in Parliament.” :

Further each suche community when once established
should for electoral purposes be deemed equal. Equality
should at least be the general rule ; and any deviation from
it should be exceptional and limited. At the same time
there should be in each case a plurality of members. No
community should have more than two members ; very few
should have buteone. Where any community has in-
creased to such an extent as to require additional repre-
sentation, its increase in bulk will in the natural course of
political evolution be attended by an increase in the com-
plexity of its structure : and a division of the original whole
will spontaneously take place. Thus additional representation
will be obtained by the generation of additional commu-
nities. Where however the growth of a community has
not reached that stage at which differentiation takes place,
it has no more right to a larger share of Parliamentary
influence than a large man or a rich man has above a small
or a poor man.

It must not be supposed that this electoral system is
immutable. That state which is without the means of
some change, it has been said, is without the means
of its preservation. Our Common Law, so ready in other
respects to shape itself to the requirements of national
growth, was little likely to fail in so important a condition.
Our representation therefore obeys the universal law of
change. Old communities fall off, new communities are
added. The Counties Palatine, Calais while it was an
English possession, Wales Scotland and Ireland as these
countries were respectively absorbed, all towns of any con-
sideration that were anterior to the reign of Henry VIII
and, more notably still, the older Universities, have all since

2M -
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the beginning of the sixteenth century been added to our -
representation. But with the sole exception of the Univer-
sities these additions have been exclusively of counties or of
towns. Nothing has hitherto beem done for the great
interests which in modern times have grown up irrespective
of locality. In the thirteenth century there were few lay
communities which were not sufficiently included in some
shire or some city or town. The social development of the
. country was very imperfect ; and the rough division which
was originally based upon the cirgumstanges of the property
of the Crown was for such & condition sutﬁcwntly accurate.

But the growth of the national mdusbry both modified the
old communities, and called into existence-others of a dif-
ferent character. :

Where the nature of the industry is such as to admit of
the aggregation of- its members in the same locality, new
communities are formed by the separation as they grow -of
the different parts of that locality. New counties may be
carved out of the parent county, and each city or town may
become the ‘metropolis of a surrounding district. 'When the
nature of the industry is not consistent with such an aggre-
gation of workers, their union assumes a different and some-
what less.definite shape.* The community is in such
circumstances formed by the combination of persons or
classes of péersons similarly occupied in different places.
There is a tendency to combinet among individuals in the
same occupation; among similar societies in different places;
among different societies in the same place. These integra-
tions take place in the professwns, in the distributing
classes, in the so-called productive classes, and among both
the employers and the employed. Many of these asso-

* See Mr. Herbert Spencer’s Pirst Principles, 202.
1 Assoc. for Soc. Science, Report on Trades Unions, xvii.
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ciations comprise a large number of members, and are in
receipt of a considerable revenue. Such bodies may well seem
entitled to utter their sentiments and their opinions in the
legislature of the country. The theory of our Constitution,
as declared in the writ of Edward the First, requires that
what concerns all should be approved by all. The practice
of our Constitution. admits not merely additional counties
and towns, but also, as in the case of the Universities, other
commurfities not founded on mere contiguity. It is difficult
to suppose that ethe firgt Edward if such communities
existed in his day, would have failed to seck their advice
and assistance. Yet for this class of communities no pro-
vision has yet been made. I have avoided specifying any
particular body, both because examples may readily be found,
and because I do not wish to enter into any details of
electoral reform. But it is in this direction, as I think, that
those must look who desive a satisfactory revision of our
political system.

The extension of .the electoral franchise is perfectly
distinct from the distribution of seats. Notwithstanding the
favour and the dread with which this extension is regarded,
its real importance seems to me very much inferior to the
other branch of the subject. The ge.neral principle on which
it depends is sufficiently obvious. . If the representation be
of communities, the members of each community must be
the electors. No test should be required from them other
than that of bona fide membership. The evidence of mem-
bership must of course vary according to the character of
the community. No uniform franchise would be possible ;
or if it were possible, would be desirable. But as a general rule
some direct contribution to the revenue of the community
affords the obvious and natural test. In counties and towns
this contribution would take the form of the payment of
rates. In other constituenci(.es it would be determined by

2™ 2 .
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the character and the rules of the society. But the rate-
paying qualification rests on a very different foundation
from the rent-paying qualification. It is the participation
in the municipal burthen, in the life of the local community,

* and not the mere possession of wealth, that is the basis

of the suffrage. Although the ratepaying rule would exclude
lodgers, such persons would usually find & place in some non-
local constituency. In the case of such constituencies it
might perhaps be required that no person should belong to
more than one constituency, and, that those who held a
double qualification should %lect on which of fhe two they
would rely.. The advantage would probably be a greater
variety in the representation. If for example, the clergy
formed a special constituency, and were confined to its limits,
the resident members of the Universities would acquire a
" representation which practically they do not now possess.
~ The grounds on which I have thus advocated a ratepay-
ing qualification in the existing constituencies are purely
historical. They do not" rest upon any assumed fitness or
unfitness of any particular class of persons. The ratepayers
seem to be the lineal representatives at the present day of
the suitors of the County Court or of the resident house-
‘holders that paid scot and lot. They  are the persons who
form the local community ; and, since it is the community
~ which is represented, they are the electors. The same con-
clusion has also been reached from different premises. Mr.
Spencer,* on grounds not of history but of general principle,
- contends ‘that the incidence of taxation must be madé more
direct in proportion as the franchise is extended. e urges
that it is only by this means that the relation between State
.action and cost can become palpable ; and that a check can
be placed upon the tendency which the working classes

¥ Essays, 2nd séries, 243,
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so strongly show of a desire unduly to extend the func-
tions of Government. Mr. Spencer also contends* that
the ratepaying qualification is a valuable test. Those
tenants whose rents %re paid by their landlords lose their
votes. Those tenants who pay their own rates thereby
obtain votes. The former are so improvident as to be
so inconvenienced by the payment of rates that they
prefer disfranchisement to payment. The latter resist
present temptations and save money, with the view (among
other ends) of paying rates and becoming electors. But
political improvidence generally accompanies pecuniary
improvidence. The ratepaying qualification thus encou-
rages the spontaneous separation of the provident and the
improvident. The improvident disfranchise themselves,
The provident are enfranchised by their own act.

* Ib. 255,



CHAPTER XX

THE CHECKS U.PON BARLIAMENT.

§ 1. The classification of Governments has always been o

a favourite subject with political philosophers. The division
-usually accepted rests upon the number of persons by whom
the sovereign power is. administered. According to . the
limitation or the extension of this number Governments are
described as Moné,rchica,l or Aristocratical or Democratic or
- as forming some combination of these principles. But this
division is based upon the external form of Governments,
and not upon.-their interior structure, It has veference to
" the persons who direct the organism ; but it overlooks the
character of the organism itself. = A better principle of
division seems to be the distribution of the- sovereignty.
The sovereigh power may consist of one part only or of
‘several parts. If the political structure be simple, its
functions will also be simple. . If it be complex, its functions
will be cotnplex. In the former case there is an absolute
Government; in the latter a limited Government. The
. distinctive characteristic then of a free or Constitutional
Government is the composite character of its sovereignty,
and not the plurality of its sovereigns. The distinctive
characteristic of Imperialism is the unity of its power, not
the individuality of the person in whom that power is vested.
If free thought free speech and free action be stifled or
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repressed, it matters little whether the tyranny be of one
or of many. If the whole power of the State be centered in
one body, if thought and speech and action depend upon the
will of one person or one set of persons, that Government,
whatever may be its designation and whatever its external
form, is an absolute Government. It possesses the
machinery for applying as it thinks fit the whole power of
the community. There is no machinery by which any such
application may be arrested. Such is the character " of
absolute sovereignty, whether it be Imperatorial or Demo-
cratic, whether it derive its ofigin from the sword or the
ballot. box, or whether it be exercised by one person or by.
many millions. Very different however is the Government
of England. With us sovereignty rests with the ‘Queen in
Parliament. That sovereignty, as the term itself and the
nature of the case implies, is as absolute as that of Diocletian
or Napoleon. It admits no other limit than those which are
set by our physical and moral nature. It might seem indeed
at present inclined towards democratic absolutism. The
enormous power of Parljament and more especially of the
representative portion of it, its legislative power, its
direction through Ministers who are responsible to it of all
the powers of the Crown, its supervision of the Bench, the
absolute control of the House of Commons over the finances
of the kingdom, at first sight suggest a unity of power that .
the most centralizing Gaul could not contemn. But there is
in reality no such unity. Power is diffufed through
different bodies of which the unanimous concurrence is
" required; and it is exercised by each of them under powerful
checks. These checks relate partly to the regulation by the
sovereign body of its own proceedings, and partly to the
external influences to which these proceedings are subjected.
I proceed therefore to consider the constitutional guarantees
which are secured by the nature of our sovereign power, by
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" the mode in which it habitually exercises its f{mctions, and
by the principal external circumstances which influence its
will

§ 2. I have already shown that Parliament possesses no
independent authority. It is merely the Council of the
Crown. Its functions are deliberative, and the = control
which it exercises over every department of the Executive
is indirect. Every act of State, although it may be per-
formed solely in deference to the advige of Parliament,
remains the act of the King.® Before the final peceptance of

.the advice which Parliament tenders, the King has in his
powers of prorogation and dissolution ample means of
securing the fullest discussion and of ascertaining beyond -
doubt the tendency of public opinion. Thus the Crown can
always check, even if it cannot ultimately prevent, the.
adoption of a policy which it deems unwise. This power is

.at the present day neither impaired nor abandoned ;* but
is, as we have seen, exercised in a new and peculiar manner.
Its agent now is the Cabinet. Thys the relation of Ministers
to Parlianient raises a new check in our modern system of
Parliamentary Government. The Ministers are the natural
leaders of either House. “They facilitate the performance of
Parliamentary functions, and they keep those functions
within proper limits and in a steady course. It is their
duty to prepare for Parliament all business connected with

" the Admini$tration, to make distinet proposals respecting the

best means of raising the supplies required for the current

year, and to reduce such proposals into a tangible form for the '
pﬁrposes of debate. In like manner it is their duty to
suggest such improvements in the laws as the experience

which they have acquired in the practical administration of

* Per Lord Palmerston, 3 Hans, clix. 1386.
L]
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those laws enables them to offer. The same facilities which
Minister§ possess for ascertaining what the nation should
follow equally enable them to advise as to what it should
avoid. It thereforeebecomes their duty to consider the
probable effects of all propositions that non-official members
bring forward, and to oppose such as they consider ill-judged
or ill-contrived or otherwise objectionable. . They thus both
themselves prepare business for the consideration of Parlia-
ment, and they criticize the business that is prepared by
others. I need nof dwell gn the importance of these functions.
They are essential to the succbssful working of our form of
Parliamentary Government. They make the difference
between an organized deliberative Assembly and a mere
mob. In any large number of people, if there be no organi-
zation, the sense of personal responsibility is lost in the
numbers; and no means exist for determining the real
opinion of the assembly. Such a body without some
guidance is helpless ; and if it refuse obedience to its-leaders,
its conduect will be uncertain, and its decisions unstable.
It is the steadiness with which it generally acts,* and the
care with which it avoids rash and inconsistent decisions,
that especially distinguish the House of Commons from
other popular assemblies. That these qualities are due to
our Ministerial system appears from the headstrong and
capricious conduct of that Houset at the time when its
proceedings were not under the discipline of the present
system, and from the difference in its working which we
now observe under a strong and a weak Government, that
is when the House habitually follows or disregards the
advice of the Administration. :

Two points connected with this part of our political
system deserve attention. The control of Ministers,

* Barl Grey, Parl. Gov. 62.
t See Macaulay, Hist. of Eng. iv. 434.
*
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powerful though it be, does not in the least interfere with
the fullest freedom of action on the part of individual

members. That control is merely persuasive. Every

member of Parliament may bring before the House to

which he belongs whatever proposal he thinks fit, without

leave asked of the Crown or of any committee. There are

no. Lords of Articles, as in the Scottish Parliament, or

references to Standing Committees, as in the Congress of

the United States. The House expects to hear on every

Lsuch proposal the opinion of the Administrafion ; and usually

defers to that opinion, as to the opinion of persons in whose

‘judgment it has confidence, who have the opportunity of

forming a correct judgment upon the question, and whose

duty it is to form an opinion. Ifthe Administration approve

. of the propoaal its assent is evidence to the House that

the proposed measure will probably be an improvement.

If it disapprove, most of its supporters will follow its advice.

Its opposition therefore ensures that, if the measure be
carried, ample proof of its merits shall have been given.

We must also observe that this guidance of Parliamert
must be performed by Ministers -of the Crowa, that is by
persons actually holding high official rank and admlmsterma
the great departments of State. Other persons may be
versed in the affairs of State, and may possess both long
© exper ience and even have access to the official sources of infor-
mation. To such persons their fellow members will always
lend an attentive ear. But their weight is far short of that
which they would have if they spoke under the immediate
responsibility of office, and as the persons whose duty it
would be to carry into effect the measure under discassion.
Seats in the Cabinet have sometimes been given to persons
without any recognized official rank. These arrangements
have always been unsuccessful. Such a semi-Ministerial '
state brings weight neither with the Ministerial party nor



THE CHECKS UPON PARLIAMENT. 539

with the Opposition. Thus in Lord Aberdeen’s Ministry
Lord John Russell held for some time the novel rank of
Leader of the House of Commons without any Ministerial
office. A proposal was made that in consideration of its
laborious nature a salary should be attached to this position.
The motion was -ultimately withdrawn, after an admission
from Lord John Russell himself that the creation of such
an office apart from Ministerial duties was if not uncon-
stitutional atleast inconvenient.*

The means of, self-defence which each of the three
branches of,the Legislature possesses is the power of
disagreement. The means by which the Ministry enforees its
opinion is the power of resignation. Its responsibility is not
taken away by any vote of Parliament. The act so advised is
still the act of the Crown, and the principal servants of the
Crown are responsible for it. Whether the pressure come
from the Crown or frofn the Parliament, it is the duty of
Ministers either fo resist it or to accept it and its consequences
as their own. “If” says Earl Grey,t “they continue to
administer the affairs of the country when powers they
think necessary have been refused or a course they disap-
prove has in spite of their advice been adopted by the
House, they are justly held answerable for the policy of
which they consent to be the instruments.” The principle
is the same as that which in the case of the Crown we have
already considered. Obedience to wrongful commands can
never be accepted as a defence either in law or in policy. If
Lord North be justly blamed for his execution in submission
to the King of a policy which he knew to be wrong, the
censure which attaches to him would not be diminished if
the author of that policy had been not the King but the
House of Commons. The best mode of checking improper

* 3 Hans. cxxx. 388, . T Parl. Gov. 92.
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commands is to prevent their execution ; and this object is
effected in our system by the difficulty of finding a Mlmstry
which will incur the responsibility of obedience.

We thus arrive at a further check. Since the Queen’s
Government must be carried on, those persons who have
overthrown one Administration must be prepared to provide
asubstitute. From the nature of the case they must in doing
so be subject to unsparing criticism. Thus if the Ministry be
responsible, an equal responsibility rests with the Oppo-
sition. They oppose knowmg thgt they. are lable to be
required to substantiate their statements. They cannot
merely harass or displace their opponents. They must take
those opponents’ places, and give practical effect to their
doctrines. Thus as the hope of acquiring office reduces the
bitterness of Opposition, so the fear of a compulsory
acceptance limits its extravagance. “Those,” says Earl
Grey,* « who have watched the proteedings of Parliament

" cannot be ignorant how many unwise votes have been pre-

vented by a dread of the resignation of Ministers, and that the
most effective check on factious conduet on the part of the -
Opposition is the fear entertained by itsleaders of driving the
Government to resign on a question upon which, if they them-
selves should succeed to p.ower, they would find insuperable -
difficulties in acting differently from their predecessors.”

§ 3. The Bicameral system, it has been observed,}
accompanies the Anglican race like the Common Law.
Not only do the Peers of the present day securely fill
the places of the Mowbrays and the Bohuns, the Mortimers
and the De Veres; but in every community to which
our- mighty mother of men has given birth the institution

" of the two chambers is religiously preserved. =~ When

¥ Parls Gov, 93, - . T Lieber, Civil Liberty, 157.
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the backwoodsmen of Oregon met to repair the con-
tinued neglect of Congress and to establish some form of
Government for themselves, they at once adopted the prin-
ciple of the two Houses. Even the freed Africans brought
the same principles to Liberia. In the Congress of the
TUnited States, in the Congress, while it lasted, of the Con-
federate States, in every State Legislature North or
South on the Atlantic or in the far West, in every British
colony which has attained to the dignity of local self Govern-
ment from the St Lawrence to the Murray, the same political
organs are teproduced. The frue cause of this remarkable
uniformity lies déep in the original character of Anglican
liberty. That liberty is essentially different from that
“unity of power” to which Rome and the nations derived
from Rome aspire. It implies safe guarantees of undis-
turbed legitimate action and efficient checks against undue
interference.* But where the whole power of the State
rests undivided. and nunmodified, whether in an individual or
in a body of men or in the whole community, there is not
_ liberty but absolutism.4 The true merit then of the Bicam-
eral system is that by dividing a power that would other-
wise have been beyond control it secures an essential
guarantee for freedom.{ :

Where there are two assemblies differently constituted,
each naturally serves as a restraint upon the other. The
same passions, the same interests, and the same personal
influences, will often possess a very different degree of
weight in the respective Houses. There arises too an emu-
lation of character and of talents.§ KEven the jealousy of
one body is a safeguard against the usurpations of the other,
There are other incidental advantages in this division, such

* Lieber, Civil Liberty, 24. t Lieber, Pol. Ethics, 358.

1 Bee Guizot, Hist. of Rep. Gov. 443 ; Mill, Rep. Gov. 233,

§ See Bentham's Works, il. 308, .
v .
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as the greater opportunity for ample and deliberate discus-
sion and the greater security against surprise or any similar
-stratagem. ~ But these objects can be attained, if not so fully
_at least sufficiently, in a single House by the aid of proper
rules of procedure. It is.very doubtful whether the advan-’
tage in this respect of the two Houses would outweigh its
disadvantages. For this system like all other things has its
characteristic inconveniences. It enables a minority to
defeat a majority. It often delays and sometimes altogether
prevents useful reforms. It leads $o0 conflicting claims and
jealous rivalries. At best it involves double..trouble and
_loss of time. These inconveniences are the price we pay for
the security of our freedom. It is better that we should
submit to a slower and less energetic political action than
that we should establish absolute and irfesistible authority.

In this view we can understand both why there is a
duality, and why there is not a plurality, of Chambers.
© Two Chambers are found to be sufficient to attain the desired
purpose. A greater number would only increase the cost
without improving the result. The division of power must
. be secured even at some cost of efficiency ; but the amount of

- this cost should be reduced to its least possible limits.

The main cause of the success of this system in England
is doubtless its historical development. The House of Peers
was not made, but it grew. It waxed as the nation waxed;
and people were from time immemorial accustomed to see
the territorial Grandees in -what ‘seemed their natural
* position. In -this way not a few of the associations and
" sympathies which once attached to the great Feudal Lords

still linger around their less romantic representatives. Thus
- both ‘the force of custom, and the traditions of ancient
greatness, and a general though perhaps vague sense of
present utility, combine to secure the position of the House
" of Lords. But this House is of purely English growth.
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It has no analogue in the political system of continental
Europe. It has been indeed transplanted thither ; but it
refuses to thrive out of its native soil. Even in the Colonies
the Second Chamber shas never attained the dignity of its
great Original. There is perhaps no more difficult question
in practical politics or one towards the solution of which the
political thinker can give less help than that of forming in
a new country an Upper House., The reason probably is
that its constitution must be in a great degree determined
by the circumstanges of each community. Experience seems
on this subject to warrant the settlement of two general
principles only. One is that the Second Chamber should be
mainly a representative body; and that its non-elective
members, if any, should be persons who had served for some
time in some great public office* The other is that in its
duration and its constituency it should widely differt from
the Primary Assembly.

It is difficult however in practice to combine these con-
ditions without resting the Second Chamber on too narrow
a basis. If there be two Representative Chambers, and if
one be formed on sound principles, the second, so far as it
differs from the first, must deviate from those principles..’
I have sometimes thought that a solution of this difficulty
may possibly be found in the application of Mr. Hare’s electoral
system to elections for the Second Chamber. In this: case
those objections which are fatal to the value of that system
as an instrument for the election of the House of Commons,
or any similar Assembly, do not exist. The Legislative
Councils, as they exist in British colonies, are small bodies
not subject to dissolution but gradually renewing their
numbers by a system of rotation. In Victoria for example
the Legislative Council comprises thirty members, of whom

* See Mr. Mill’s Rep. Gov. 287, t Guizot, Hist. Rep. Gov. 447,
L ]
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six retire biennially, * Thus at each election the number of
vacancies is not much greater than that with which at ageneral
election the city of London has now to deal. We should not .
therefore have in such circumstances that absolute certainty
that the elections were passing. into the hands of
~ professional agents which, as we have already seen, is
the chief defect in Mr. Hare’s system. These Councils
also now .represent -large and merely arbitrary electoral
divisions, so that. the principle of locality has in their-
case little or no influence. Thgse disfricts are mot in
any sense communities, but *are mere geographical expres-
sions. Thus another objection to the use of Mr. Hare's
system disappears. If then a marked distinction between
- electoral bodies be sought, the members of ‘the Council
might be chosen by ‘the éntire colony and not by pro-
~vinces or similar electoral divisions. Such a course would
have several advantages. It would give different constitu-
encies for the two Houses. It would probably admit of a
considerable extension of the franchise for the Council. It
“would greatly increase the weight and authority of that
‘body. In place of representing a handful of comparatively
-wealthy men, the Second Chamber would then be chosen by
a vote coextensive with the country itself It is needless to
describe the machinery of election which Mr. Hare has with
such ingenuity constructed ; nor in its application to-the
present case is there any pecularity that calls for remark.
But even thus this system is not, I think, free from grave
objections.* Tt is not however essential to the method which
I suggest. That method is the election of the Upper House
by the whole- body of electors and not by separate divi-
sions ; but this mode of election must be accompanied with
some arrangement to secure a representation of the minority.

"% See Mr. Bagehot’s criticisms in the Fo}‘tnightly; Review, No. xxi. 267, 283.
- .
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Mr. Marshall's scheme of giving each voter a less number of
votes than the whole number of candidates also deserves
consideration. But it is only because the conditions of the
case appear to require,a departure from the principle of the
representation of communities that, as the next best thing
but only as such, the extension of the constituency and the
representation of the minority might in my opinion be use-
fully adopted.

§ 4. The utility of Parliament depends upon the freedom
of its action and the genline expression of its will. But
that freedom and that expression depend upon the mode of
proceeding by which its will is ascertained and its action
determined. The law and custom of Parliament therefore
form an essential part of our political system. Unattractive
and even trifling as it may at first sight appear, the code of
rules which under this title has been spontaneously evolved
is, both in its origin and its immediate and remote results,
one of the most striking phenomena in our polity. It is
peculiar to the Anglican race. It has silently been developed
to a degree of almost absolute perfection. It has become in
other countries the model for the practice of legislative
assemblies. It has proved at honte an efficient instrument
of public instruction for the transaction of the business of
public meetings. There is no slight advantage in securing
that the public business shall be transacted decently and in
due order. But this is the least of the services of Parlia-
mentary Law. The minority is protected, and the violence
or the improvidence of the majority is restrained. Every
individual member and the public at large alike find in this
system their appropriate security. Every member is enabled
to express fully and freely his opinion on every subject with
which the House has to deal. There is no room for strata-

gem ; there is no stifling of debate. The utmost latitude of

I XN .
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di.scussiop is secured’; but after free deliberation the action
of the majority is unimpeded. At the same time that the
rights of the minority are thus protectéd, full consideration

“is secured for each measure. No important step can be

- taken heedlessly or upon a sudden impuilse. No House of
Commons could in a fit of patriotic enthusiasm sacrifice
upon the altar of their country in a single evening their own
rights and those of their constituents. It could not, like
the Constituent Assembly on the famous night of the Fourth
of August, abolish by acclamation the whole social structure
of the country. Those rigiderules have offen a very sobering
effect. They give time for the fits of &xcitement that are
incident to large Assemblies to subside or to pass away.
They cannot indeed exclude errors, but they fix the liinit of
error. Our deliberate judgment may be wrong, but we can
hardly be guilty of rashness or improvidence. .

We are now so familiar with the exercise of the Lex et . .
Consuetudo Parliamenti that we fail to recognize its real
merits. In this.instance, as in so many others, we neglect
the marvels that are at our feet. But the unanimous testi-
mony of the ablest writers, and the results that have
attended the absence of any such system, prove the consti-
tutional importance of thls branch of our law. De Tocque-

_villex has pointed out the growing tendency of Democracy
to disregard forms and to slight their importance ;. and
earnestly enforces the importance which in such a condition

. of society forms, as the defenders of true liberty, possess.
- Lieber{ dwells upon Parliamentary Law as an essential

guarantee of freedom and as one of the especial glories of
the Anglican race. Even the habitual wrath of Bentham }

himself is modified when he approaches this part of our

* Dem. in dmerica, ii. 390. ) + Ciwv. Lib. 153.
{ Works, ii. 832.
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polity. The great Reformer, whose denunciations are so
fierce and whose language is so unmeasured on all other
parts of our law, recognizes “in this bye-corner the original
seed-plot of English liberty.” In this department of our
law and in this alone, he confesses that “although equally
disposed to have hazarded invention,” he has had “nothing
to do but to copy.” There are few Legislative Assemblies
in other countries that have not suffered from a want of that
elementary knowledge of the procedure of public meetings
with which every Englishman and every American are
unconsciously. familiar. Such & want has been one main
obstacle to the establishment of free constitutions on the
continent of Europe and in South America, In the great
French Revolution the same difficulty, as I have already
intimated, was keenly felt. Sir Samuel Romilly, whose
liberal nature and hereditary sympathies led him to take a
deep interest in that Revolution, prepared for the use of the
National Assembly a statement of the rules of the House of
Commons, and Mirabeau translated the work into French.
That Assembly however neither adopted these rules, nor
observed any others. There was no order or regularity in
their debates® A hundred members might be seen at the
same time attempting to address the House. No rule was
observed in making motions. The spectators were allowed
to applaud and even to hiss. The authority of the Presi-
dent was altogether disregarded. ¢ Much of the violence,”
says Sir Samuel Romily,+ “which prevailed in the Assem-
bly would have been allayed, and many rash measures
unquestionably prevented, if their proceedings had been
conducted with order and regularity. If one single rule
had been adopted, namely that every motion should be
reduced into writing in the form of a proposition before it

* Carlyle, Fr. Rev. i, 265. . t Life, i. 75.
2N 2 .
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was put from the chair, instead of proceeding as was their
constant course by first resolving the principle as they
called it (décréter le principe) and leaving the: drawing up
“what they-had so resolved (or as they called it la rédaction) -
for a subsequent operation, it is astonishing how great an
influence it would have had on their debates and on their
measures. When I -was afterwards present and witnessed
their proceedings, I had often occasion to lament that the
- trouble I had taken had béen of no avail.”

§ 5. We have thus seen some of tl‘le puincipal checks
which control the operation of the various .powers of the State.
The .Crown expresses its legislative will only by the advice
of both Houses of Parliament, and .in all other matters is
enlightened and assisted by their advice. Each House of
Parliament has in its system of procedure provided means
for arriving on the fullest information and the most mature
reflection at the best conclusion that it is in its power to
form. These Houses are further restrained at the present
day by the knowledge that their advice may lead to the
displacement of the principal servants of the Crown, and
to the demand upon them by the Crown for a new Adminis-
- tration and for the practical execution of their own advice.
As between themselves, the two Houses have a sufficient
_guarantee in the necessity for their concurrence. Each
"House can protect itself by refusing its assent to the pro-
posals of the other. The Commons may reject all money
bills with which the Lords have interfered. The Lords may
refuse to consider any bill which includes a tack. We have
already seen how, partly by the influence of the Crown
* partly by the good sense and the forbearance of the disputants
themselves and chiefly by the weight of public opinion and
" the exigencies of public business, such disputes are compro-
mised or otherwise determir:ed. But the guarantee itself



THE CHECKS UPON PARLIAMENT. 549

implies something more. In this case, as in almost every
other case in our political reasonings, there is a sort of
universal postulate. As in all our reasonings on physical
subjects we assume the continuance of the existing order of
the universe, so in political reasonings we assume the con-
tinued supremacy of the law. Happy indeed it is for us
that long familiarity has enabled us to assume as a matter
too obvious for statement such a proposition. Yet there
have been times in our own history when a King meditated
to govern at one time without a Parliament, at another time
with a mutilated ‘Parliament ;% and when on the other side
the House of Confmons told the House of Lords that, if their
- Lordships would not concur in the necessary measures, the
Commons would govern the country without the aid of the
other House+ Nor even in our own time has the assertion
of principles been unknown which, although doubtless not
intended to exempt from all legal restraint one branch of
the Legislature, were inconsistent with that general subor-
dination which is the characteristic of our polity.

The Queen in Parliament exercises the supreme power
or Sovereignty of the United Kingdom. That great Court
can make new laws or abolish old laws, can superintend the
administration of justice, and cdn remove or if need be
punish the officers who administer it. But this authority
rests with the Queen in Parliament: it is a power which
must be exercised by the whole body and not by one part
or even by two parts of it. The alteration of the law
proceeds from the Queen, but even in her case it must be
such an alteration as the law recognizes. Much less there-
fore will the law recognize any attempted change of its
provisions by any subject or any body of subjects, what-

* See Forster’s Hist. Essays, i. 110,
+ Guizot, Hist. of Eng. Rev. 122.
*
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- ever may be their position or their mﬁuence The law has

-
-

indeed assigned to Parliament for the better performance of its
functions certain great powers privileges and immunities.
These special rights are included in the Lex et consuetudo
Parliamenti, and form part of our general law of Status. A
member of Parliament for example cannot be called in
question for anything said by him in his place in Parlia-

‘ment, nor can he be arrested in any civil proceeding. But

these powers must be exercised strictly within the limits of
law; and a member of Parliament is answerable, like any
other person, for his language outside Patliamgnt, and even
for the publication iw-the usual manner of'a speech delivered
by him in Parliament. Nor can either House by its reso-
lution create any new privilege. Much less can it im-
pose any disability upon any person not ome of its
members or by any claim to special jurisdiction deprive

“him of his remedy at law. Nor will the command of

either House, except in such cases as are distinctly
recognized by law, furnish a justification to any officer
for any act or forbearance which without such com-
mand would have been illegal, or in any. way shelter him
from the ordinary consequences of his conduct. If the
irregular command. of the Queen be no excuse for an act
othéerwise unjustifiable, the irregular command of her
Council or of any part of it is not entitled to any greater

deference.

It is needless to discuss at ]ength such familiar cases as
those of Ashby v. White and Stockdale v. Hansard. But
the character of our Common Law, and the'analogies which
it affords, seem to me conclusive as to the restraining and
protective power of the Courts. In Askby v White a
remedy was given for a wrong dgne to an elector by the

* rejection of his vote, although the House of Commons

claimed exclusive jurisdiction in electoral matters. In
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Stockdale v. Hansard a remedy was given for a wrong
done in pursuance of the very order of the House. In both
cases the House of Commons passed very strong resolutions
in support of their alleged privileges, and even attempted to
enforce their authority against the officers who carried out
the judgment of the Court. But the precedent of 1840
points to the true solution of the difficulty. Parliament
always has the remedy in its own hands, It can, as it then
did, pass an Act, if it think proper to do so, to alter the
law. But while the law remains, the Courts must admin-
ister it; and all ‘persong, whather the Queen or the House
of Commons or the humblest of Her Majesty’s subjects,
must obey it.
® :

§ 6. We possess yet another and more comprehensive
security for the efficient working of the State. This
guarantee consists in the publicity of the exercise of public
functions. Public business must be transacted in publie.
What touches all should be approved by all. What should
be approved by all must be known to all. In every branch
therefore of our political system, in the administration of
the law, in the transaction of affairs of State, in legislation
or in the general supervision of Parliament, in the mode of
elections and in the exercise of the electoral franchise, our
proceedings are notorious. Secrecy indeed is abhorrent to
our Constitution. The political business of England is
conducted not obscurely or in a corner, but in the light of
day and before the world.

The importance which the law attaches to publicity is
perhaps best seen in judicial proceedings. To such an
extent is this principle there carried that its requirements
prevail over those even of public decency. Every criminal
case however loathsome is. investigated in open Court. We
cannot persuade ourselves even in extreme cases to close the
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doors of that sorrowful tribunal where the sins and the
follies *of married ‘life are remorselessly . exposed. “All
causes,” says Lord Coke,* “ought to be heard ordered and
determined before the Judges of the &ing’s Courts openly
in the King’s Courts whither all persons may resort, and
in no Chambers or other private places: for the Judges
are not Judges of Chambers but of Courts; and therefore
in open Court, where the parties councell and attorneys
attend, ought orders rules awards and judgments to be made
and given, and not in Chambers Ky 0the1 -private places
where a man may lose his cluse or receive great prejudice
- or delay in his absence for want of defense. Nay; that
Judge that ordereth or ruleth a cause in his Chamber,
though his order or rule be just, yet offandeth he the law
“(as here it appearéth) because he doth it not in Court.”
It is the custom too of all our Courts to declare in all
judgments of importance the reasons upon which their
conclusions are founded. It was rightly regarded as one
of the worst innovations of the dark period of the -
later Stuarts that the Judges began to discontinue
this practice, and simply delivered their judgments without
any statement of their reasons. In the House of Lords*
and in the Courts of Law and of Equity, if the Court be
divided in opinion, all the Judges, both those who concur
in the judgment and these who differ from it, state
separately the grounds of their respective opinions. Tn
the Judicial Committee of the Privy Council this practice
is not observed, but *some member of the Committee always
states the reasons of the decision, and these reasons are
usually set forth in a written judgment. These judgments
of the several Courts are published in the various books
of Reports, and form the evidences of our Common Law in

* 2 Inst. 108, t Cox, Inst. Eng. Gov. 835,
. .
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its present form and of the true meaning of our statutes.
Thus every judicial act is performed not only in view of
ulterior responsibility, but in the face of an audience
interested critical acute and habitually engaged in the
transaction of business with the Judge. The power of these
influences, both in developing the character of the future
Judge and in determining the apparently unrestricted limits
of his judicial discretion, is readily appreciated by the legal
profession ; but can hardly be described to those who have
never felt its sbringengy.

Our earlier P;Lrliame;ltary'history contains few traces of
any attempt to Obtain an accurate knowledge of the pro-
ceedings of the Administration. Such things were regarded
as too high for ordinary persons; and information about
them was seldom asked and still more seldom given.
With such matters of State the Tudors and the Stuarts
thought that Parliament ought not, except on express
invitation, to interfere ; and if they were obliged sometimes
to submit to such interference, they did not care to
encourage it by giving more information than they could
avold. After the Revolution the increased power of the
House of Commons brought with it the necessity of ampler
Ministerial explanations. The House assumed to criticise
every act of administration ; and proper information as to
these acts their causes and their consequences was essential
for the performance of this function. The full communi-
cation of all public affairs to Parliament is obviously
incidental to Parfiamentary supervision. Either House
therefore can now obtain information on any subject whether
domestic or foreign that it may require, in some cases by its
own order, in others by an address to the Crown. No such
address is refused umless the production of the papers
desired would be manifestly detrimental to the public
service. The papers thus obtained are printed and
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circulated among the Members of Parliament, and through
them were formerly-accessible to the public. In 1835 the
House of Commons directed that all its papers should be
sold at a cheap rate. Thus all tlte information which
Parliament possessesin relation to the affairs of State is now
equally at the command of the general public. How ample
that information is, how instructive to the public. and how
conducive both to good legislation and good administration,
I need not remark. Such indeed are its magnitude and its
" importance that it is difficult for us to urgdefstémd how in
its absence our ancesfors: could have even attempted to
transact their public business.

The sources of its information are -not the only matters
which Parliament has of late years submitted -to public
criticism. Its own proceedings, not less than those of the
Administration, are now practically, if not quite in theory,
public. This publicity however is of recerit date. In earlier
times the Commons for their own safety were careful to
deliberate with closed doors-and under strict conditions of
secrecy. Notwithstanding these precautions, free speech was
far from safe. A troublesome leader of Opposition might
reasonably expect to be called before the Council, interro-
gated, reprimanded, and perhaps committed to the Tower.
The practice continued after the reason for it had ceased ;
and, as usually happens in such cases, its results were very
different from_ those which were originally contemplated.
“The rules* which had been originally designed to secure
faithful representatives against the displeasure of the
Sovereign now operated to secure unfaithful representatives
against the displeasure of the people, and proved much
more effectual for the latter end than they had ever been
for the former.” The new interest im public affairs which

* Macaulay’s Hist. of Eng. iil. 544.
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followed the Revolution, and the exigencies of the news-
papers just struggling into existence, led to some attempt at
a publication of debates. This attempt was peremptorily
repressed ; and for .eighty years afterwards® wviolent
resolutions were from time to time passed against the Press,
and were rigorously enforced. But- the public desired the
news; and those who saw in the supply of news a
legitithate source of gain were determined to satisfy the
public. The newspapers had become towards the end of
the reign of Anne not mere news-letters but regular political
journals. Tt wa¥ their businéss to obtain correct reports of
Parliamentary ptoceedings, and they were not deterred by
threats or even by occasional punishment. Varicus well
known expedients were adopted to evade the prohibition.
At length, in that unhonoured Parliament which sought
in its persecution of Wilkes to set Privilege above
Law, the long impending contest with the Press actually
arrived. Colonel Onslow, a member of the House of
Commons, complained that he had been misrepresented by
the reporters, and moved that the resolutions against
publication of debates be read. The newspapers announced
in no very respectful language their intention to persevere,
The irate senator insisted that the printers should be called
to the bar. The House, although not without reluctance,

supported its member. The printers were summoned, but

refused to appear. The exertions of the Sergeant-at-Arms
to enforce their attendance were ineffectual. On an address
of the House a rewhrd was offered for the apprehension of
the offenders. One of them was collusively arrested, and
brought before an alderman.. The alderman was the famous
John Wilkes. That arch-demagogue, like the Anarch old,
by decidingmore embreiled the fray. He released the prisoner,

* May's®Const. Hist. 1. 415.
? _
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. bound over his captor to answer a charge for assault and
false imprisonment, and gave notice to the Secretary of
State of what he had done. Colonel Onslow and his
supporters now resolved upon a crusade against the whole
newspaper press. Six leading printers were ordered %o
attend. Lord North made the matter a Government
question. - The King advised that the. matter should be
transferreq to the Lords, because, as His Majesty - observed,
they could “fine as well as imprison the miscreants.”
The Opposition remonstrated in_ vain. The printers
were summoned, and reprimdnded on their knees. One '
only, Mr. Millar the printer of the London Evening
Post, was contumacious. The Sergeant-at-Arms sent. his
messenger to arrest him.  Millar captured his captor,
and brought him before the City Bench. The Lord
Mayor and Alderman Oliver, themselves members of Parlia-
ment, committed for trial the official ; and were in their
turn sent to the Tower by the enraged Commons, whose
anger led them to other and less excusable measures. The
magistrates failed in obtdining their release on a habeas
corpus; and endured a triumphal imprisonment until the

_end of the session. No further measures however were
taken against the printer.s; and from that day forth. the
proceedings of Parliament have been regularly reported in
the public journals. “Thus,” says Mr. Massey,* ““a quarrel,
originally provoked by a demagogue for the purpose of
féeding his gainful popularity, and to which the Commons
had been in the first instance committed by the levity of
one of their most insignificant members, resulted in an event
which must ever be roferred to as a most important epoch
in the constitutional and political history of the nation.”
- In the conduct of elections tooeour Constitution has

. & T
* Hist. of Eng.cn}. 124.
L]
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always observed the same publicity. The early writs are
precise in their directions that the elections shall be held in
pleno comitatu, at the meeting of the whole county assembled
in open Court. It was intended not only that every elector
should have an opportunity of voting, but that he should
vote along with his neighbours and in their presence. The
reason for this publicity is found in the view in which our
law has always regarded the electoral franchise. That
franchise is not, as many persons contend, either a right or
a trust. Itisa duty The naturecof a duty is independent of
the motives for 1ts performance A duty may sometimes be
burthensome in a greater degree, sometimes in a less degree :
sometimes it may even be advantageous. In those cases
where duties have correlative rights, the same thing is
-according to its aspect a right or a duty. But an absolute
duty, that is a duty which does not correlate a right, some-
times if its exercise be beneficial simulates the form of a right
or privilege. Our attention is in such circumstances naturally
directed to the inducement to obey rather than to the actual
command, and we thus econfuse the motives to the act with
- the eharacter of the act itself. That the electoral franchise
is not a right appearsif we apply to it that definition of right
which Mr. Austin* regards as the nearest to the truth “ the
capacity orpowerof exacting from anotheracts or forbearances.”
The proposition that this franchise is a trust seems to bhe
merely metaphorical. In its literal meaning it has no
warrant whatever ; and it probably was intended to convey,
although in an inaccurate form, the notion that its exercise
was a public duty. That it really is a public duty its
history sufficiently indicates. It was originally an obligation
incident to the acknowledged obligation of suit and service
in the County Court.e It was for many years regarded as

* Jurisprudence, ii. 63. -
[
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very onerous ; and frequent attempts were made either to
obtain exemption from it or to evade it. The motives to
perform this duty, and consequently the alacrity with which
it is performed, have indeed undergon? a change; but the
duty itself in contemplation of law remains in its original
state. Nor is this phenomenon unique in our jurisprudence.
The law imposes upon certain specified classes of persons the
duty of serving as jurors or in munijcipal offices. Many
. persons regard this duty as burthensome, and are willing
even to submit to pumshment rather than d1scharae it. Bub
to many persons the possession of ]IllllllClpd.l «office is an.
object of intense ambition : and not a few regard the position
of special juror as an honourable -distinction, and would if
they were permitted gladly pay a considerable sum. for
admission to the special jury list.

Apart from any reference to our antecedent condition,
publicity in the exercise of the franchise may be sup-
ported on the ground of expediency. It is a very super-
ficial view,” says Mr. Mill,* «of the atility of public
opinion to suppose that it does good only when it suc-
ceeds in enforcing a servile conformity to itself. To be:
under the eyes of others—bo have to defend oneself to
others—is never more 1mp0rtant than jto those ‘who act in
opposition to the opinion of others, for it obliges them to
. have suré ground of their own. Nothing has so steadying
“an influence as working against pressure. . Unless when
under the temporary sway of passionate excitement, no one
will do that which he expects to be greatly blamed for doing,
unless from a preconceived and fixed. purpose of his own :

which is always evidence of a thoughtful and deliberate
* character, and, except in radically bad men, generally
proceeds from sincere and strong «personal convictions.

* Rep. Gov. 200.
Y
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Even the bare fact of having to give an account of their
conduct is a powerful inducement to adhere to conduct of
which at least some decent account can be given. If any
one thinks that the mere obligation of preserving decency
is not a very considerable check on the abuse of power, he
has never had his attention called to the conduet of those
who do not feel under the necessity of observing that
restraint. Publicity is inappreciable even when it does no
more than prevent that which can by no possibility be
plausibly defended—than compel deliberation and force
every one to_deteétmine Befores he acts what he shall say if
called to acccant for his actions.” -

‘We can thus appreciate the true character of the ballot.
The expression vote by ballot is used to imply two distinct
ideas. One of these is. voting by a written document and
not orally. The other is secret voting. The former is a
mere question of convenient arrangement. The latter
involves a political principle. Written voting is a useful
contrivance for taking the votes; and conduces, especially
in times of excitement, to the preservation of the peace and
to good order in the polling. But it by no means implies
secrecy as to the mode in which the vote is given. The
“ gecrecy of the ballot” consist® not in the temporary
concealment of the vote, but in its permanent conceal-
ment from all but the presiding officials ; and any disclosure
by these persons of their knowledge is punished as a misde-
meanour. This arrangement fails to accomplish any useful
end, while it abandons a fundamental guarantee of political
action. Secret voting implies a state of society where
intimidation or some other form of undue influence is
habitually predominant. For such a condition secret voting
can be ab best only a palliative. The true remedy for the
disease lies much deeper. The causes which have produced
that unhealthy tendency must, if we desire’ a permanent
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cure, be removed. In the absence however of any such
disturbing force secret voting seems to have no compensating
advantage whatever. In such cireumstances those who have
-convictions can express them freely. «Those who have not
convictions are relieved from a controlling influence which
is in their case peculiarly needed.. o

§ 7. The publicity of the exercise of public functions
" would lose the greater part of its influence if means were
" not provided for the full and free formation and expression
of public opinion. These %wo ‘subjec®s are intimately '
connected and mutually react. It is only in a community
-habituated to the exercise of public functions and trained
by the habits of its daily life to an interest in- public affairs
that any just political opinions can be formed. Tt is only
in a community which possesses an enlightened public
opinion that political powers can be wisely exercised. The
freedom of individual speech and action is the foundation of
good government as well as one of its leading objects. It is
our peculiar boast, at once the cause of our good govern-
ment and its surest sign, that, whether girt with foes or girt
- with friends, a man may speak the thing he will. This
unimpeded exercise of all’the faculties of each individual is -
the true end of government:* and “the more nearly this
object is atlained, the better at the same time our method of
. government tends to become. But the administration of
public " affairs implies co-operation. =~ Where others. are
‘concerned equally with ourselves, whert they have the like
rights and duties and powers, we can influence public affairs
only by influencing the wills of our associates, by confirming
the purposes of those who think with us, and by converting
or in some way persuading those ;who think differently.

¥ See Plutology, 411.
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There are accordingly three leading forms under which the
“action of the constituent bodies upon the governing bodies
is manifested. These are the Right of Public Meeting : the
Right of Petition : antd the Right of Association.

The Right of Meeting to which I now refer relates to
voluntary meetings for the discussion of political questions ;
and is distinct from the duty of attending those meetings
which the law once recognized for the transaction of public
business, but which have more or less fallen into disuse. It
is needless to treat at any length of such voluntary meetings.
They are familiar to us all.© But familiar. though it now be,
this class of meet.ing is of very recent origin. The earliest
instance of the kind occurred less than an hundred years
ago. It was the famous meeting of the Freeholders of
Middlesex, and afterwards of Yorkshire, who assembled to

rotest against the proceedings of the House of Commons in

xpelling Mr., Wilkes from the House although he was not
subject to any legal disqualification, in refusing to admit him
 after repeated re-elections, and finally in declaring duly
Jelected a candidate for whom but a $mall minority of the
électors had voted. The Right to Petition the Crown is of
older date. Every subject is entitled to lay his grievances
before the Throne ; aud this right was expressly recognized
at the Revolution. The Right to Petition Parliament is
on a different footing. Petitions for the redress of local and
personal grievances had always been admitted, and received
relief similar to that which at the present day Courts of
Equity and Private Acts afford. But on matters of a public
nature and not directly affecting individual interests the
right of petition was not generally recognized, and was
seldom claimed. During the troubled time of the Long
Parliament petitions @xpressing sentiments favourable to
the House of Commons were graciously received. But for

more than a century after that period the number of pohtlcal
2o
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petitions was small, and their reception was seldom

encouraging. Even after the commencement of public
~ meetings the progress although distinct was slow. Not

more than forty petitions were presented during the excite-

ment of Wilkes” case. In 1782 about fifty petitions were

presented praying for Parliamentary Reform. But in 1787

the agitation against the Slave Trade was conducted by

theans of petitions; and the success.which attended these

tactics established the utility of this new political force,

. During theremainderof the reign ofGeorge, IT1. petitions were

- presented, though ot in great numbers, on *many public
questions. The development of the modern practice. dates

from the latter part of the reign of George IV. The first
great impulse seems to have proceeded from religious bodies
agitating first for the abolition of slavery and after wards
for the renewal or the continuance of religious disabilities]
The great political changes of the present and the precedin{
_reign have been freely made the subject of petition. Durin
the first twenty years of Her Majesty’s reign the House of
- Commons received on an average about 18,000 petitions i
-the year.* On a single day (March 28) in 1860 nearly 4,001
petitions were presented ¢n the subjeet of church rates.

The same period and the same ocauses which - thus pro
duced political meetings and Parliamentary petitions gave
rise also to that organization from which those meetings and
those petitions derive their greatest weight. The Right of
Association stands on the same basis as that of free thought,
or of free speech. The opinions which men individually
hold they. may combine to support. The power of co-operation,
so conspicuous in industrial proceedings, is not without
its weight when directed to political purposes. The old
poet made no fanciful remark wheh he sung of the increase

. * 1 May, Conet. Hist. 442. .
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of strength that mere combination gives to men even
though they be very weak*  Association too produces other
effects. An opinion as represented by a society acquires a
precise and definite form. The members of the society are
distinetly pledged to the maintenance of their particular
views, and strengthen and encourage each other by their
sympathy and example} The fitful enthusiasm of the
individual is matured into a steady settled purpose. There
is no mistake about the object, no divergence of views as to
its attainment. A united action, when the course of action
has been setbled, 1% 1equned from all.  While its own ranks
are thus closed, the association by its example and its
authority illustrates and extends its opinions, and attracts
and assimilates new supporters. The first association of that
kind with which we are now familiar} appears to have
been the “ Society for Supporting the Bill of Rights,” which
arose out of the great movement of 1769. The commence-
ment once made, the progress was rapid. The Government
looked with no little disfavour on such combinations; and
the interference of Parliament was more than once invoked.
. But the power of the instrument, when its use was under-
stood, was too great to be disregarded. To it we owe
perhaps some serious alarms, but also not a few of our -
greatest modern reforms. If the Protestant Association over
which Lord George Gordon presided or the Repeal Association
of later times threatened the peace of the country, the
Anti-Slavery Association, the Catholic Association, the
Reform League, the Anti-Corn Law League, are names that
recall successes on which it is superfluous to dilate, and
memories which men will not willingly let die. d

.
* Duudepri & dperh wéka dvdpiow kal péha Nvypbv—Iliad, xiii. 237.
4 De Tocqueville, Democ. in America, i. 117.
1 May, Const. Hist. ii. 121, e
202
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§ 8. «“The great preservation of the equilibrium in our
Government,” says Mr. Hallam,* “is the public voice of a
reflecting people averse to manifest innovation and soon
offended by the intemperance of factions.” Some of the
means by which this public voice forms its sentiments and
finds its utterances I have already mentioned. One, and
that in modern times the most potent of all, requires sepa-
rate notice. The right of the written ¢ommunication of
thought and sentiment belongs to that great class of primary
“rights. which includes the right of.utterapée and the right
of association. Writing is only-an extensjon of speech, and
printing is only an extension of writing. - Whatever there-
fore a man may lawfully say, he ought to be able to the
same extent lawfully to print and to distribute. Such a
power. is needed for the unimpeded course of social develop-
ment. It is a na’oural.part of that development that a
special class should arise for the supply of information and
for commenting upon and illustrating the facts that they
record. This class, so far as it is an exponent of opinion, -
can only on the whole represent the opinions from which it
derives its support. It supplies material for the formation -
of pubhc opinion ; and toe some extent and within certain
limits it leads and directs that opinien. But it can never
with impunity either go far in advance or remain far behmd,
The Press is not an original motive power in society. It
merely applies under favourable conditions forces already
existing. It is analogous to the lever ragther than to steam.
. But its "influence even on this view is very great. It is
the power” says De Tocqueville} writing of the United
States, “which impels the circulation of political life through
all the districts of that vast terrltory Its eye is constantly
- open to detect the secret sprmgs of pohtlcal designs, and to

.* Const._Hist. iji. 141. . t Dem. in Amer. 1. 212.
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summon the leaders of all parties to the bar of public
opinion. It rallies the interest of the community round
certain principles, and it draws up the creed which factions
adopt; for it affords  means of intercourse between parties
which hear and which address each other without ever
having been in immediate contact. When a great number
of the'organs of the Press adopt the same line of conduct,
their influence becomes irresistible; and public opinion,
when it is perpetually assailed from the same side, even-
tually yields tQ the sttack. In the United States eachs
separate Joufnal exercises but little authority ; but the power
of the periodical Press is only second to that of the people.”
The efficient action of the Press depends upon two
conditions. The one is the absence of any restriction upon
its actual utterances: the other is the limit within which
such utterances are confined by law. In other words the
freedom of the Press includes both the absence of any
licensing system and the positive provision of the law of
libel. On the subject of unlicensed printing nothing now
needs be said among us. The preventive action of the
" State upon men’s writings is one out of the innumerable
examples with which our historg abounds of the evils that
spring from well meant interference with individual freedom.
It commenced with the laudable purpose of securing the
bublic from the inaccuracy of copyists.* It was continued
as a security against the dangers of heresy and of sedition.
But truth has no cguse to fear discussion ; nor did the time
need such aid as the law could give or such poor defenders
as the Censors. How long the licensing system continued,
what mischiefs it wrought, and how and by what arguments
it fell, T shall not attempt to describe. Its history is recorded
in the pages of Milton'and of Macaulay. While the Censor

* Hallam, M#ldle Ages, iii. 458.
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represented the kindly care of a paternal Government, the '
law of libel was the instrument of punishment in the hands

of a vindictive Government. This branch of our law

involves two questions; the first, what writings shall be

deemed libellous ; the second, with whom the decision of

the libellous character of the particular writing is to rest.

Both before and after the Revolution* it was held that in a

prosecution for liable it was not matesial whether the facts

_ charged were true or false, and that therefore no evidence

" of their truth could be adm1t’oed It was also held that- the

character of public officers requlred especml protection; and
that the offence was in contemplation of law greater when the
libel was pointed at persons in a public capacity because, as
it ‘was said, it is a reproach to the Sovereign to employ
corrupt and incapable persons. - It was further held that the
construction of alibel, like that of any other writing, was
a matter of law and not of fact : that the-question of crimi-
nality therefore rested with the Court; and that nothing
consequently was left for the jury in such cases except to
ascertain the fact of publication and the innuendoes or
meanings ascribed to particular words. After a long contest -
in which Lord Erskine boxs the most distinguished part, an
Actt was passed, by the exertions ofsMr. Fox and the co-
operation of Mr. Pitt, which provided that the jury in giving
its verdict should be entitled to take into consideration the
character and tendency of the writing alleged to be libellous.
More than half a century afterwards g further. Act was
passed which permitted the defendant to plead that the
-alleged libel was true and that its publication was for the
public advantage. ’ -
-If the question be considered on the grounds of legal
,analogy, it is probable that the law - ‘as laid down by Lord

* See Lord CampbeL, Lives of the Chief Justices, ii. 147, 208,
+ 32 G. iii. c. 60. * ! 6and7 Vict. c. 96.
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Mansfield and the other judges of the last century was
correct, But a political libel is punished less as an act of
immorality than as an act of insubordination. Since there-
fore the acts of those who make or who administer the law
are the subject of discussion, those acts must be amenable
to criticism ; and that criticism within reasonable limits must
be protected. Thus until the present legislation was adopted,
the political guarangee which consists in the free expres-
sion of opinion was incomplete. As it now stands, the law
applies no inflexible rule to cases of libel ; but requires the
jury, and net any® perma.nent *public officer, to find in each
particular case Whether the limits of fair comment have or
havenot beenexceeded. Since Lord Campbell’s Act andindeed
in practice for several years before its enactment,* the widest
latitude has been given to public criticism. Even in judieial
proceedings the same principle is recognized; and an amount
of criticism is endured which in. former times would have
been: peremptorily suppressed. Yet the consequences of this
emancipation of the Press are very different from what two
centuries ago could have been predicted. The statesmen of
the Revolution feared to dispense with a licenser. Holt and
" Raymond thought that the Government could not be carried
on if it were subjegt to the free criticism of the Press.
George I1I. was especially severe towards “the miscreants”
who assailed his policy ; and both his sonst continually
urged their ministers to commence prosecutions for political
libels. But at no other time and in no other place than in
England since the complete freedom of the Press has been
established has Government been conducted wjth greater
efficiency, or has the tone of the Press been more elevated or
its criticism more moderate and fair. The political writing

* May, Const. Hist. ii. 217.
t For Geo. IV. see Courts and Cabinets of Geo. IV. 1. 107 ; for Wm Iv.
see Roebuck’s Hist. of the Whig Ministry, ii. 220, note.
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" of the present day no more resembles the political writing
“of the Regency* than our general literature resembles-the
literature of the Restoration. The political purification of
the Press is due to the same cause as that to which its moral
purification-is due. That cause was not the- care of the
Censot, or the terrors of the Attorney-General, It was “the
opinion of the. great body of educated Englishmen, before
whom good and evil were set and who were left free to make
“their choice.,”

A libel considered as a crime has been described as any-
thing for_ having written which a’jury hinks that a man-
ought to be punished. But in this description an important
case is omitted. A jury is not the only body which such a.
description should include. In all cases which concern its
own body or its members, each House of Parliament can not
only decide what writings ought to be punishéd but how it
will punish them. The conduct of the representatives of the
people might indeed be supposed to be in a peculiar degree

. the subject of public :comment, and such comment might
seem in a peculiar degree entitled to the protection of the
law. ‘The fact however is otherwise. The House makes’
‘the charge, hears and determines the case, assesses the
punishment, and executes the judgmegt. In a libel upon a
member of Parliament when the case is one of privilege,
and in no other case, the defendant is not allowed to plead
the truth of the facts} or to obtain the verdict of a jury. -
The House pronounces the Writiﬁg a libel, and forthwith
proceeds to punishment. In England happily under the
’ improved , state of public epinion that now prevails this"
anomalous power has of late years been rarely exercised,
and still more rarely abused. But the same forbearance is

——

* See May, Const. Hist. ii. 206.
t Macaulay, Hist. of Eng. iv. 607.
1 But see the case.0f Mr. Washipgton Wilkes, 3 Hans. cl. 1067:
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not always shown in colonial legislatures into which all the
privileges of the House of Commons have in some instances
been introduced. These bodies seem disposed to regard
each member as entitled to demand as of right the protection
of the House against any attack that may be made upon
him: and when their assistance is requested, they incline,
although sometimes reluctantly, to support their colleague.
It is indeed just that Members of Parliament should be
protected from calumny in the exercise of their public duty,
and that they should not be compelled at their own expense
to vindicate theibcharacters ffom the unscrupulous attacks
to which their public duty may expose them. But other
and less violent means exist for attaining this object. The
House can always direct a prosecution by the Attorney-
General. If this proceeding were adopted, cases of Parlia-
mentary libels would without any inconvenience to the
person injured come within the general law of the land ;
and it would probably be soon found that a single convicted
misdemeanant would more effectually restrain the licence of
the Press than a dozen martyrs of Privilege.

. WILSON AND MACKINNON, PRIGIERS, COLLINS STREET, MXLEOURNE. .
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As a further recommendation the work is forcibly written, and the subjects are methodically
“arranged.”—Sydney Morning Herald.

“The style is remarkably clear, and the writer abounds in illustrations drawn both
from literature and science ; gnd it may be said of thjs work, what cannot be said of some
of its predecessors in the same field, that it is thoroughly reedable.”—South Australian
Register.

““There is one feature which will present itself to every one who looks over the pages
of Professor Hearn’s book, and that is the light, easy, pleasant style in which it is written,
As a rule the very term ¢Political Economy’ is suggestive to the young student of
¢ dryness ;’ but the author of ¢Plutology’ has clothed his most powerful arguments and
his most cogent reasoning in & Jight and pleasant language seldom to be found in books
of a gimilar nature. His desire has evidently been to make the subject attractive, and he
has succeeded in so doing. * * * ¥ Every page of the book is worthy of perusal, and
we congratulate the neighbouring colony of Victoria upon havin® among its public men a
gehtle;nan possessing the ability displayed by the author of ¢ Plutology.””—Brisbone Courier.

. .



