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I. Introduction

The liberalisation of Indian Economy and globalization oI business
activities, is paving a way in for free flow of foreign capital/funds in
India. Also, Indian Companies investing in foreign companies/
countries. With this India is perched to be a major international and
global player in the world economy. There is an advent of large number
of International Contracts being signed involving parties of ditferent
geographical origins and subjects of different jurisdictions. Substantial
International Contracts, incorporate a provisions for settlement of
disputes between the parties through Arbitration at international level

or through the adjudication of disputes by the foreign courts.

Enforceability of judgments and awards passed by the Foreign Courts
(courts located outside the politico geographical boundary ot a country)
is a twilight zone of International Law and involves complex issues of
law. There are numerous impediments in the enforceability of foreign
awards and judgments, Sovereignty of nations being the perilous and
anothcr may be absence of a strong enforcement mechanismy/ authority/

body.

However, even after exercise of jurisdiction, the courts may be unable
to help a party in getting relief. The biggest reason for such failure

being local laws of the country concerned where the judgment i
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being enforced have certain restrictions for the execution/enforcement

of foreign judgments or decrees or award in the Country.

Number of citizens of India with different personal laws have migrated
and are migrating to different countries either to make their permanent
abode there or for temporary residence. There 1s also immigration of
the nationals of other countries. It is also not unusual to come across
cascs where citizens of India have been contracting marriages either in
India or abroad with nationals of the other countries or among
themselves, or having married here, either both or one of them migrate

to other countries.

There are cases where parties having married here have been either
domiciled or residing separately in different foreign countries. This
migration, temporary or permanent, has also been giving rise to various
kinds of matrimonial disputes destroying in its turn the family and its

3
peace”.

Abandoned bride in distress due to runaway foreign country resident
Indian spouse, desperate parent seeking child support and maintenance,
non-resident spouse secking enforcement of foreign divorce decree in
India. foreign adoptive parents desperately trying to resolve Indian
legal formalities for adopting a child in India, officials of a foreign
High Commission trying to understand the customary practices of
marriage and divorce exclusively saved by Indian legislation: these are
some instances of problems arising every day from cross-border

migration.

%Y. Narasimha Rao vs. Y. Venkata Lakshmi, JT 1991 (3) SC 33
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There are a large numbe of legal issues that concern a sizeable section
of the Global Indian Community residing abroad. The problems created
by such migration largely remain unresolved. There are a plethora of
problems in matters concerning succession and transfer of property,
conditions of validity of marriages solemnized in India, modes and
means of divorce under Indian law, legal formalities to be complied
with for adopting children from India, banking affairs, taxation issues,
execution and implementation of wills and other commercial
propositions for non-resident Indians. However, application of multiple
laws, their judicial interpretation and other legalities often leave the
problems unresolved even though remedies partially exist in Indian law

and partly need new urgent legislation.

II. Difficulties Faced Under Indian Law

Areas of family law in which the problems of jurisdiction are seen
occurring very frequently relate to dissolution of marriage, inter-
parental child abduction, inter country child adoption and succession of
property of non-resident Indians. In matters of divorce, since
irretrievable breakdown of marriage is not a ground for dissolving the
marriage under Indian law, Indian Courts in principle do not recognize
foreign matrimonial judgments dissolving marriage by such
breakdown. Surprisingly, even very little help is available in areas of
matrimonial offences, leaving a helpless deserted Indian spouse on
Indian shores confronted with a matrimonial litigation of a foreign
court which he or she neither has the means or ability to invoke often

results in despair, frustration and disgust.

Unfortunately, no special Indian legislation exists to combat such

problems and provide certain remedies. The numbers of Indians on
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Official Gazette, declare to be a reciprocating territory for the purposes
of this section; and "superior Courts”, with reference to any such
territory, means such Courts as may be specified in the said

notification.

Explanation 2: "Decree” with reference to a superior Court means any
decree or judgment of such Court under which a sum of money is
payable, not being a sum payable in respect of taxes or other charges of
a like nature or in respect to a fine or other penalty, but shall in no case
include an arbitration award, even if such an award is enforceable as a

decree or judgment.

III, Enforcing Foreign Judgments In India
A foreign judgment can be enforced in India in one of the following

two ways:

i Judgments from Courts in "reciprocating territories”: By
filing an execution petition under Section44A of the CPC-
Judgments from Courts in ‘reciprocating territories’ can
be enforced directly by filing before the Indian Court an

execution decrec.

A reciprocating territory'"is defined as “any countrv or territory
outside India which the Central Government may. by
notification in the Official Gazette, declare to be a reciprocating
territoryand "Superior Courts”, with reference to any such
territory, means such Courts as may be specified in the said

notification.. Till date only eleven countries have been

" Explanation 1, Section 44A of The Code of Civil Procedure. 1908
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In Kevin George Vaz TVs. Cotion Textiles Exports Promotion

Council®, the Hon'ble High Court of Bombay clarified the
above discussed position of the Indian Legal System vis-a-vis
Foreign Awards from Reciprocating and Non-Reciprocating
territories  of India. The Hon’ble Court observed and
propounded that it is pertinent to highlight that reciprocity is a
bilateral arrangement. All the reciprocating territories of India
mutually agree to enforce court orders passed by the Indian

Courts in their country as well.

il Judgments from "non-reciprocating territories:By Filing a
suit upon foreign judgment or decree- Judgments from the
non-reciprocating territories. can be enforced only by filing
a law suit in an Indian Court for a judgment based on the
foreign judgment. The foreign Judgment is considered
evidentiary. The time limit to file such a law suit s within 3

years from date of pronouncement of foreign judgment.

However, in both cases the judgment has to pass the test of
section 13 of CPC which specifies certain exceptions under wherein

foreign judgment becomes inconclusive and theretore not enforceable.

III. The Proving Ground/ Substantiation - Section 13 of The CPC

A foreign judgment operates as res judicata except for the exceptions as
specified underSection 13 of CPC and subject to the conditions
mentioned in Sec. 11 of CPC. The rules laid down in this section arc

rules of substantive law recognizing conclusiveness of a foreign

2006 (5) BOMCR 555
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against the defendants. The claim was decreed. The decice was
brought to the local court for execution. The matter came up
before the Supreme Court of India to discuss the major issue
which “what conditions are necessary for giving jurisdiction to a
foreign court before a foreign judgment is regarded as having
extra-territorial validity.” The Supreme Court in order to answer
this 1ssue relied upon the Halsbury's Laws of England Vol. III p.
144 para 257 (3" Edition) and held that none of those conditions
were satisfied in the present case. The Court while applying those

conditions observed that:

(a) The respondents (defendants) were not the subjects of
Gwalior (foreign countryls).

(b) They did not owe any allegiance to the Ruler of Gwalior
and therefore they were under no obligation to accept
the judgments of the Courts of that state.

{¢) They were not residents in that state when the suit was
mstituted.

(d) They were not temporarily present in that State when the
process was served on them.

(¢) They did not in their character as plaintiffs in the foreign
action themselves select the forum where the judgment
was given against them

(f) They did not voluntarily appear in that court.

(2) They had not contracted to submit to the jurisdiction of

the foreign court.

it is necessary to deal with the various Statutes. Orders and agreements as a result of
which the erstwhile Indian State of Gwalior became a part of the territories of the
Union of India governed by one Civil Procedural law. So Gwalior is termed to be
Fereign Country.
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was one of the reasons for which the High Court held that the

decree against the Respondent was not executable.

It was held in the case of Thirunavakkary Pandarcam Vs

el

Parasuraina Ayyar—, that if a party has once appeared before a

foreign court in the character of the plaintiff, it does not mean
that he is forever afterwards to be regarded as having submitted
to the junisdiction of the foreign court in any subsequent action,
by any person or upon any cause of action. which may be brought

against him.

The Supreme Court in the case of Shalig Raim Vs. Firm

Davlatram Kundanmnal™, held that filing of an application for

leave to defend a summary suit in a foreign court amounted to

voluntary submission to the jurisdiction of the forcign Court.

In the case of British India Steam Navieation Co. Lid Vs,

: ‘ 24
Shanmughavilas Cashew Industries Ltd.”” the Supreme Court

held that eventhough the defendant had taken the plea of lack of
jurisdiction before the trial Court but did not take the plea before
the Appeal Court or in the Special Leave Petition before the

Supreme Court, it amounted to submission to jurisdiction.

In the case of Satva_v. Teju”, whilc dealing with a matrimonial

dispute, the Supreme Court held that the challenge under S. 13

“AIR 1937 Mad. 97 at p. 99.

“AIR 1967 SC 739. This view was followed by the Supreme Court in the case of
Laljt Ram and Sons Vs. Firm Hansraj Nathuram. AIR 1971 SC 974.

(1990)3 SCC 481 at p. 495.

*AIR 1975 SC 105.
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defendant in furnishing security. or after refusing leave 10 defend,

. . 0%
such judgments are not on merits™.

e 2 P
D.T. Kevmer Vs. P. Viswanatham.” A decision pronounced by

Privy Council where, a suit for moncy was brought in the
English Courts against the defendant as partner of a certain firm,
wherein the latter denicd that he was a partner and also that any
money was duc. Thereupon the defendant was served with certain
interrogatories to be answered. On his omission to answer them
his defence was struck off and judgment entercd in the favour of
the plaintiff. When the judgment was sought to be enforced in
India. the defendant raised the objection that the judgment had
not been rendered on the merits of the case and hence was not
conclusive under the meaning of S. 13(b) of CPC. The matter
reached the Privy Council, where the Court held that since the
defendant’s defence was struck down and it was treated as if the
defendant had not defended the claim and the claim of the
plaintiff was not investigated into. the decision was not
conclusive in the meaning of S. 13(b) and thercforc, could not be

enforced in India.

- . . . . . 3 () [
Meahomed Kassim & Co. 1s. Seeni Pakir-hin dlimed” a decision

by a full bench of the Madras High Courl whercin the Bench

relied upon the decision of Privy Council in the aforesaid casc

FRevmer vs Vishwanathan Reddy. AIR 1916 PC 2L

“AIR 1916 PC 121,

MOAIR 1927 Mad, 263(FB). Sec Malluppa Yelluppa Bennur vs Rughavendra Shamrao
Deshpande. AIR 1938 Bom. 173 at 177. the Court held that aithough under normal
circumstances the court does not go into the mierits ol the case decided in the foreign
court. however, due 10 S. 13(b) of CPC. the Courts in India have & right to examine
the judgment to sce whether it has been given on the merits.
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of the court, should not be considered as a decision on the merits

of the case.>

It was held inM/s International Woollen Mills Vs.M/s Standard
Wool (U.K.) Ltd” Exparte decree of the foreign Court cannot be

presumed to be on merit by the aid of Section 114(e) of Evidence
Act. Where ex parte judgment passed granting decree for money
but nothing indicated whether any documents were looked into or
whether merits of the case considered. Such judgments will not

be enforceable in India.

In Trilochan Choudhuiryv Vs. Davanidhi Pcm'a“’, the defendant

entered appearance in the foreign Court and filed his written
Statement. However, on the appointed day for hearing the
defendant’s advocate withdrew from the suit for want of
instructions and also the defendant did not appear. The defendant
was placed exparte. The Court heard the plamntiff on merits and
passed the decree in his favour. The Orissa High court Court held
that the foreign decree and the judgment was passed on the merits

of the claim and was not excepted under S. 13(b) of the CPC.

Bearing in mind the decisions of the Hon’ble Supreme Court of
India and vanous High Courts a robust opinion can be drawn that
a judgment or decree passed by a Forcign Court, may not be
entorceable 1n India, until and unless it can be established that the

said judgment was passed after investigation of, and leading of

“Ibid. at p. 461.
VAIR 2001 SC 2134
* AIR 1961 Ori. 158.
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evidence on the plaintiff’s claim even if the judgment is passed

€Xx parte.

iii. Where it appears on the face of the proceedings to be founded
on an incorrect view of international law or a refusal to
recognize the law of India in cases in which such law is

applicable:

A judgment based upon an incorrect view of international law or
a refusal to recognize
the law of India where such law is applicable is not conclusive®’.

But the mistake must be apparent on the face of the proceedings.

InGurdayal Singh Vs. Rajah of Faridkor®, it was held by the

Privy Council that where in a suit instituted in England on the
basis of a contract made in India, the English court erroneously
applied English law, the judgment of the court is covered by this
clause in as much as it is a gencral principle of Private
International Law that the rights and liabilities of the parties to a
contract are governed by the place where the contract is made

(lex loci contractus).

InNarsimha Rao Vs. Venkata Lakshmi’®, where a foreign

judgment founded on a jurisdiction or on a ground not recognized
by Indian law or International Law, it was held that it is a

judgment which is in defiance of the law. Hence, it is not

3 Vishwanathan VS. Abdul Wajid, AIR 1963 SC 1 (21,23).
*(1895) 22 cal 222 (PC)
3* Ibid footnote no. 32
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conclusive of thi matter adjudicated therein and, therefore,

uncnforceable in this country.,

In Anoop Beniwal Vs. Jaghbir Singh Beniwal,""where the plaintiff

had filed a suit for divorce in England on the basis of the English
Act, that is the Matrimonial Causes Act, 1973. The particular
ground under which the suit was filed was “that the respondent
has behaved in such a way that the petitioner cannot reasonably
be expected to live with the respondent.” This ground 1s covered
by S. (1} 2)(b) of the Matrimonial Causes Act, 1973. The decree
was obtained in England and came to India for enforcement. The
respondent claimed that since the decree was based on the
English Act, there was refusal by the English Court to recognize
the Indian Law. The Court held that under the Indian Hindu
Marriage Act under S. 13(1)(ia), there is a similar ground which
is “cruelty” on which the divorce may be granted. Therefore the
English Act, only used a milder expression for the same ground
and therefore there was no refusal to recognize the law of India.

Thus the decree was enforceable in India.

A meticulous analysis of the above mentioned judicial decisions
alleviate for us to conclude that A judgment or decree passed by
a foreign Court upon a claim for immovable property which is
situate in the Indian territory may not be enforceable since it
offends International Law and establishes the principle that a
foreign judgment may not be enforceable in India,where it

appears on the face of the proceedings to be founded on an

0 AIR 1990 Del. 305 a1 311.
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In the case of Lali Raju & Sons v. Firm Hansraj Nathuram™, the

Supreme Court held that just because the suit was decreed ex-
parte. although the defendants were served with the summons,

does not mean that the judgment was opposed to natural justice.

Thorough scrutiny and analysis of the principles and judicial
pronouncements lead us to an understanding that a judgment
given without noticc of the suit to the defendant or without
affording a rcasonable opportunity of representing his case is
contrary to the principles of natural justice and, therefore, does
not operate as res judicaia.Court pronouncing a judgment or
decree must be composed of impartial persons, must act fairly,
without bias in good faith. A judgment or decree, in order to be
competent and conclusive for enforcement in India must pass the
test of gratifying the principles of natural justice in case the

judgment or decree comes to the Indian court for enforcement

v. Where it has been obtained by fraud:

Scction 13 (e) of the CPC embarks that a foreign judgement to be
enforceable in India should not be obtained by fraud. Also, it 1s a
settled principle of Private International Law that a judgement
obtained by fraud is inconclusive and shall not serve as res
judicata. Such fraud should not merely be constructive, but must
be actual fraud consisting ot representations designed and
intended to mislead; a mere concealment of fact is not sufficient

to avoid a foreign judgment.

FAIR 1971 SC 974 atp. 977
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Concurrently if we analyse, on the same subject, the position of
law in England the conclusions are essentially the same.
Cheshire® states: “It is firmly established that a foreign
judgment is impeachable for fraud in the sense that upon proof of

fraud it cannot be enforced by action in England.”

In the case of Satva v. Teja Singh™ the Supreme Court held that

since the plaintiff had misled the foreign court as to its having
jurisdiction over the matter, although it could not have had the
jurisdiction, the judgment and decree was obtained by fraud and

hence inconclusive.

Lazarus Estates Ltd v. Beasley®, it was observed by Lord

Denning that, “ No judgment of a court, no order of a Minister,

can be allowed to stand, if it has been obtained by fraud.”

In the case of Sankaran v. Lakshmi*°the Supreme Court held as

follows:

“In other words, though it is not permissible to show that the
court was mistaken, it might be shown that it was misled. There is
an essential distinction between mistake and trickery. The clear
implication of the distinction is that an action to sel aside a
Judgment cannot be brought on the ground that it has been
decided wrongly, namely that on the merits, the decision was one

which should not have been rendered but that it can be set aside

** Private International Law, 8 Edn.. p. 368.
* AIR 1975 SC 105 at p. 117 para 50.
*(1956) 1 All ER 341 (345)

* AIR 1974 SC 1764 at p. 1770.
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if the Court was imposed upon or rricked into giving the

Judgment. ™

S

The Hon’ble Court further observed that The fraud may be
either fraud on the part of the party invalidating a forcign
judgment in whose favor the judgment is given or fraud on

the court pronouncing the judgment.

In the case of Maganbhai Chhotubhai Patel v. Maniben™ . the

court held that since the plaintiff had misled the court regarding
his residence (domicile), the decree having been obtained by
making falsc representation as to the jurisdictional facts, the

decree was obtained by fraud and hence inconclusive.

Finally to conclude the analysis, 1t 1s pertinent to study,

. 48 M 5
Chengalvarava Naidu v. Jagannath™, wherein the Hon'ble

Supreme Court observed: It is the settled proposition of law
that a judgment or decree obtained by playing fraud on the
court i1s a nullity and non est in the eyes of the law. Such a
judgment/decree by the first court or by the highest court has to
be treated as a nullity by every court. whether supertor or inferior.

[t can be challenged in any court even in collateral proceedings.™

Therefore it is judicious to observe that a judgment or a dccree

which is void ab initio cannot be enforced anywhere in the world.

“TAIR 1985 Guj. 187.
#(1994) 1 SCC 1: AIR 1994 SC 853,
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V. A Wrap Up

The conditions for seeking execution of a foreign decree in India
have been very aptly summed up by the Indian Supreme Court in

MV, AL Quamear Vs. Tsaviliris  Salvage {(International)

Limited”!, it has been observed:

“A mere glance at that provision, read with relevant explanations
shows that before it is invoked by anmy decree-holder, he must

satisty the following conditions.

1. A decrec-holder who seeks execution must be armed with a
money decree passed by any of the superior Court of any
reciprocating  tervitory, being any  foreign country or
territoin which the Central Government mayv, by notification
in official gazette, has declared to be a reciprocating

territory for the puirpose of the Section.

2. Such an execution petition can be entertained by the
executing Court in India being the District Court that will be
clothed with the legal fiction as if the said foreign decree was
passed by itself and whose aid and assistance are required

for executing such a decree.

3. Such a decree can be put up for execution before a District

Court in India being the principal Civil Court of original

ST ATR. 2000 SC 2826 at p. 2832. para 6.
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pronounced by a Court of competent jurisdiction, unlzss the
contrary appears on the record; but such presumption may be

displaced by proving want of jurisdiction”.

With the farge number of non-resident Indians now permanently living
in ovcrseas jurisdictions, it has now become important that some
composite legislation is enacted to deal with the problems of non-
resident Indians to avoid them from importing judgments from foreign
courts to India for implementation of their rights. The answer,
therefore, lies in giving them law applicable to them as Indians rather
than lctting them invade the Indian system with judgments of foreign
jurisdictions which do not find applicability in the Indian system.
Hence, it is the Indian legislature which now seriously needs to review
this issue and come out with a composite legislation for non-resident
Indians in tamily law matters. Till this is done, toreign court judgments
in domestic matters will keep cropping up and courts in India will
continue with their salutary efforts in interpreting them in harmony
with the Indian laws and doing substantial justice to parties in the most
fair and equitable way™".

Analyzing the trends and judicial decisions it can be evidently
concluded that, the Indian judiciary has made it clear that, the Indian
Courts would not simply mechanically enforce judgments and decrees
of foreign courts in family matters. The Indian courts have now started
looking into the merits of the matters and deciding them on the
considcrations of Indian law in the best interest ot the parties rather
than simply implementing thc orders without examining them.

Fortunately. we can hail the Indian Judiciary for these laudable efforts

“Law Commission Of India (REPORT NO. 219) Need for Family Law Legislations
for Non-resident Indians, 30" March, 2009, p. 21
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and till such time when the Indian legislature comies to rescue with
appropriatc legislation, we seek solace with our unimpeachable and

unstinted faith in the Indian Judiciary.
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