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I. Introduction:

History is witness to the fact that wherever an individual or groups
of individuals have become powerful, they have flagrantly tortured the weak
and the defenseless. The truth behind the cliché “power corrupts and
absolute power corrupts absolutélgannot be ignored. Even where power
is legitimated and turned into a legally valid authority, abuse of power and
torture of the weak and the defenseless has continued. In this back drop
considerable legal mechanism has developed for the exercise of such raw
power.

An international crime has been broadly defined as “an act
universally recognized as criminal, that is, an act that is considered a grave
matter of international concern and for some valid reason cannot be left
within the exclusive jurisdiction of the state that would have control over it
under ordinary circumstances”. Today, international criminal liability exists
in respect of war crimes, crimes against humanity, genocide and torture.
Other crimes such as terrorism-related crimes, enforced disappearances and
extrajudicial killings can arguably also be considered international crimes.

International criminal law is a body of international law designed to
prohibit certain categories of conduct commonly viewed as serious atrocities
and to make perpetrators of such conduct criminally accountable for their
perpetration. Principally, it deals with genocide, war crimes, crimes against
humanity as well as the war of aggression.

"Classical" international law governs the relationships, rights, and
responsibilities of states. Criminal law generally deals with prohibitions
addressed to individuals, and penal sanctions for violation of those
prohibition imposed by individual states. International criminal law
comprises elements of both in that although its sources are those of
international law, its consequences are penal sanctions imposed on
individuals.
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There may be as many as twenty-four different ir@onal crimes.
It may be useful to distinguish between the “cormes” such as aggression,
genocide, war crimes, and crimes against humanitg-ether international
crimes.

Il. TheCoreCrimes:
I1.1. Aggression

Among the four crimes covered by the Rome Statate &n
International Criminal Court, the crime of aggressihas been the most
troublesome and controversial. The precedent ferdfime of aggression
was the crime against peace charge filed agairestddfendants at the
Nuremberg Trials.

As a consequence, the definition of aggression meéisncluded in
any multilateral convention, nor was it generalhcluded as a crime in
national criminal legislation. Most significantlit, does not appear in the
statute of either the Yugoslavia or Rwanda Tribspnahd there have been no
prosecutions for crimes against peace or aggressica the Nuremberg and
Tokyo Trials and the trials of German and Japade$endants that followed
in their wake'

It is thus perhaps surprising that aggression waggdear in the
Rome Statute for the International Criminal CouFhe court’s jurisdiction
would be deferred, however, until such time as skmtes parties have

® John F. Murphy,” Crimes Against Peace at the Nimerg Trial, in The
Nuremberg Trial and International Law”, p. 141-53. (Ginsburgs & V.N.
Kudriavtsev eds. 1990).as cited in John F. Murpl@ijyil Liability for the
Commission of International Crimes as an Alterratio Criminal Prosecution”,
Harvard Human Rights Journal , Vol. 12, 1999,p.1.

In addition to the trials of Nazi leaders helddoe the International Military
Tribunal, numerous prosecutions of Nazis belowldwel of those tried before
the I.M.T. were held at Nuremberg under PunishneéiRersons Guilty of War
Crimes, Crimes against Peace and against Humahiligd Control Council
Law No. 10, 20 December 1945, Official Gazette feé Control Council for
Germany, No. 3, Berlin, January 31, 1946, reprifeBenjamin B. Ferencz. An
International Criminal Court; A Step Toward Worlédee 488 (1980). In these
trials the judicial machinery was part of the ocatign administration for the
American zone. The Tokyo Tribunal, which consist#fdeleven judges, was
appointed by General MacArthur. Charter of the rimiéional Military Tribunal
for the Far East, Jan. 19, 1946, amended April 1386, 4 Bevans 20. The
Tribunal tried 28 Japanese leaders and convicted#ter allied tribunals tried
over 5000 other Japanese for war crimes. See MrifCBassiouni, Editor’'s
Note, in 3 International Criminal Law 97-98 (M. CHfi@assiouni, ed. 1986).

® Seeart. 5(1) (d) of Rome Statute of The InternatioBgiminal Court.
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defined the crime and set out the conditions umwdeich the Court shall
exercise jurisdiction with respect to this crifhét remains to be seen
whether the states parties will be able to accahghis task.

I1.11. Genocide

Scholars and practitioners of international lavenftegard genocide
as the most heinous international crime. The Chasfethe Nuremberg
Tribunal did not expressly use the term “genocidieit’ the definition of the
crimes against peace charge covered many acts toelggrded as
constituting genocide, the indictment of the deterid expressly charged
them with genocide, and the prosecution used then tduring the
proceedings. Moreover, unlike the other crimesragdiumanity, the crime
of genocide has been defined in a widely ratifiedtitateral convention—
the Genocide Convention of 1948—and the prohibigainst genocide is
generally regarded as a jus cogens norm. Notaldih the Yugoslavia
Tribunal and the Rwanda Tribunal have jurisdictiover the crime of
genocide.

I1.111. War Crimes

The law of war crimes has a long vintage and wgsably already
well established by the time of the Nuremberg FrialThe Geneva
Conventions of 1949, as well as Additional Protototlesignate certain
“grave breache&"as universal and extraditable offenses withindtiminal
jurisdiction of each state party and require stpteties to search for alleged
offenders, submit them for prosecution before theiwn courts, or
alternatively, to extradite them to another statdyp For its part, in 1953 the
United Nations General Assembly adopted a resolutlmat, inter alia,
reaffirms that war crimes and crimes against hutyiaare subject to
universal jurisdiction, ” and provides that persawsused of war crimes and
crimes against humanity should be tried in the twes where they
committed their crimes, that states shall cooperate questions of
extraditing such persons and that states shalyjraott asylum to any person
who is suspected of having committed a “crime agjgieace, a war crime or
a crime against humanity.”

® Seeid., atart. 5(2)

" Ibid at 78-80.

Principles of International Co-operation in thet&ction, Arrest, Extradition and
Punishment of Persons Guilty of War Crimes and €sirAgainst Humanity,
G.A. Res. 3074, U.N. GAOR, 28th Sess., Supp. NpaB8@8, U.N. Doc. A/9030
(1973).as cited in http://www.law.harvard.edu, Matd, 2012, 11.32 am.
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I1.1V. Crimes against Humanity

Like aggression, but unlike genocide and war crimgmes against
humanity have not been the subject of developntenugh widely ratified
multilateral treaties. Hence, development of the lan crimes against
humanity has been primarily through customary maéonal law. This
evolution has resulted in a situation where theipeescope and content of
crimes against humanity are uncertain.

As we have seen, the Charter of the Nurembefgumél contained
the charge of crimes against humanity, and thisbie®sn described as “the
birth of the modern notion of crimes against hurtyahi Since the
Nuremberg Trial, however, there has been no diafmiof crimes against
humanity enjoying universal acceptance. Argualiye most authoritative
definition is that found in the Rome Statute foe timternational Criminal
Court, since it is the product of deliberationsetsthing over several years
and involving over 160 countries and numerous neegonental
organizations and private experts.

Article 7° would, at least for the purposes of the Rome &atu
resolve a variety of issues that have arisen raggttie definition of crimes
against humanity. A primary issue has been whetein the case of the
charge at Nuremberg, there must be a connectiomebet the crime and
armed conflict. In keeping with the modern trendtide 7'° would not
require any such connection.

° Article 7 of the Rome Statute provides: For thepose of this Statute, “crime

against humanity” means any of the following acteew committed as part of a
widespread or systematic attack directed againgtcarnlian population, with
knowledge of the attack:(a) Murder; (b) Extermioati (c) Enslavement;
(d) Deportation or forcible transfer of populatiofg) Imprisonment or other
severe deprivation of physical liberty in violatiaf fundamental rules of
international law; (f) Torture; (g) Rape, sexuahvary, enforced prostitution,
forced pregnancy, enforced sterilization, or artyeofform of sexual violence of
comparable gravity; (h) Persecution against angtifiable group or collectivity
on political, racial, national, ethnic, culturakligious, gender as defined in
paragraph 3, or other grounds that are universaltpgnized as impermissible
under international law, in connection with any egferred to in this paragraph
or any crime within the jurisdiction of the Cou¢i} Enforced disappearance of
persons; (j) The crime of apartheid; (k) Other imame acts of a similar
character intentionally causing great suffering,serious injury to body or to
mental or physical health.
%" ibid
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I11. The Criminal Responsibility of Individuals for Violations of
International Humanitarian L aw:

There have been many terrible abuses of humamtdaa and
customary international law stemming from officiablicy decisions that
loom large in history—the Holocaust of the Jews #mel dropping of the
atom bombs on Hiroshima and Nagasaki during Worltt W to name only
two. In response to the massive destruction of Warar 1l and in hope of
preventing future wars, the international commurfitymed the United
Nations (U.N.) and began codifying longstandingigiples of international
law in treaty form.*

It has taken centuries for the principle of indivad criminal
responsibility to evolve in national law. The copt¢hat a person is only
culpable to the extent of his own free will or guimind can be traced to
canonical law and the insights of Italian jurigtstihe Renaissance. Today,
the national concept of individual criminal respibilgy is represented by
recognition of the concept’s emancipation from edive responsibility, the
release from immunity of state officials who preawsty relied on release
based on the Act of State doctrine. As to inteomati individual criminal
responsibility, culpability was recognized and agxplby the first generation
of international criminal tribunals, namely the Bmberg and Tokyo
Tribunals in the early post-World War Il era. Thecend generation of
international criminal tribunals carried forwarddividual culpability with
respect to international criminal law in the ad Hoternational Criminal
Tribunal for the former Yugoslavia (ICTY), and tla hoc International
Criminal Tribunal for Rwanda (ICTR). Evolution ohdividual criminal
responsibility is carried on in the codificatiorspess of international
criminal law in the adoption of the 1998 Rome Smtof the International
Criminal Court, which has created a permanent camforum, potentially
with universal reach, on July 1, 2002.

Nuremberg’s International Military Tribunal represed the starting
point of modern war crimes law on the internatioteel in holding
individual war criminals responsible for internaté crimes; it ended the
Act of State doctrine previously claimed as immunily government
officials to escape criminal liability for interriabal crimes.

The laws of war or armed conflict also included lamitarian
interests, and from the international war crimes tlaere has now developed
a separate, but related, body of international mitaaan law that is now a
branch of the international criminal law.

1 Elies Van Sliedregt, “The Criminal Responsibiliif Individuals For Violations
Of International Humanitarian Law”, The Hague, Tthetherlands: T.M.C. Asser
Press. 2003. Pp. Xxiv, 437, ISBN: 90-6704-166-1.
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The international legal provisions on war crinasl crimes against
humanity have been adopted and developed within fthmework of
international humanitarian law, or the law of arneedflict, a special branch
of international law which has its own peculiasgtiand which has gone
through an intense period of growth, evolution andsolidation in the last
50 years?

The rules of humanitarian law concerning internalocrimes and
responsibility have not always appeared sufficierdlear. One of the
thorniest problems is that relating to the legalireof international crimes
committed by individuals and considered as senaoigitions of the rules of
humanitarian laW. As regards the traditional tripartition — crimagainst
peace, war crimes and crimes against humanity sidwper will be devoted
essentially to the latter two categories, whichramge closely linked to the
core of international humanitarian law and are dfjon interest at this
tormented end of the twentieth century. Indeed, therld today is
confronted by a disturbing proliferation of conficwhich are no longer
international in nature, as was traditionally tlase;, and in which the basic
problem regarding the classification of offenceense to be that the
borderline between war crimes and crimes againsghity appears blurred.

The following section will attempt to analyse thevdlopment of
crimes within the international legal and jurisdiotl framework, starting
with the most doubtful precedents (even from thetadit past) and then
concentrating primarily on the decisions of the @&nberg and Tokyo
International Military Tribunals. The activities tifese Tribunals marked the
beginning of an important legal evolution, which swiater more clearly
defined with the setting-up of the ad hoc Triburfatsthe former Yugoslavia
and for Rwanda and, last but not least, with th@odnatic conference that
adopted the Rome Statute of the International @@mCourt.

12 Edoardo Greppi, “The evolution of individual ciimal responsibility under
international law”, International Review of the R€tbss, No. 835.

13 G. Sperduti, “Crimini internazionali’, Enciclopieddel diritto, XI, 1962, p.
337;as cited in Edoardo Greppi, The evolution oflividual criminal
responsibility under international law, IRRC, No0.358 as cited in
http://www.ICRC.com,February 21, 2012,11.55 am.
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IV.War Crimesand Crimes against Humanity--- Origin and Evolution
of aLegal Sphere:

IV. 1. Beforethe Nuremberg and Tokyotrials

In the modern history the first reference to a uniél to try
international crimes is contained in the Article7220f the Treaty of
Versailles®, which was concluded at the end of the World Wiir provided
for the prosecution of Keiser Wilhelm Il before imternational tribunal for
the “supreme offence against international moradityd the sanctity of
treaties”. Article 228 also required that the German Government surrender
to the Allies anyone accused of having committed evenes to enable their
prosecution by an international military tribunaDwing to political
considerations, the prospect of international adatibn did not materialize.
In 1937, the League of Nations adopted a convendigainst terrorism,
whose protocol contained a statute for an Inteonati Criminal Court.

14 Article 227: The Allied and Associated Powers Iy arraign William Il of
Hohenzollern, formerly German Emperor, for a suprewffence against
international morality and the sanctity of treaties
A special tribunal will be constituted to try thecused, thereby assuring him the
guarantees essential to the right of defence. llth& composed of five judges,
one appointed by each of the following Powers: ngmie United States of
America, Great Britain, France, Italy and Japan.

In its decision the tribunal will be guided by thighest motives of international
policy, with a view to vindicating the solemn oldigpns of international
undertakings and the validity of international niidya It will be its duty to fix
the punishment which it considers should be imposed

The Allied and Associated Powers will addressquest to the Government of
the Netherlands for the surrender to them of theeeperor in order that he may
be put on trial.

5 League of Nations Offcial Journal 3 (1920), 11rtdas Nouveau Recueil (3d)

323, in M.Cherif Bossiouni, A Draft Internationalri@inal Code and Draft

Statute for an International Criminal Tribunal, (@oecht, 1987), pp.2-5.

Article 228: The German Government recognisesripglet of the Allied and

Associated Powers to bring before military tribsnpersons accused of having

committed acts in violation of the laws and custarhwar. Such persons shall, if

found guilty, be sentenced to punishments laid dowtaw. This provision will
apply notwithstanding any proceedings or proseouti®fore a tribunal in

Germany or in the territory of her allies.

The German Government shall hand over to the d\léiad Associated Powers,

or to such one of them as shall so request, abgoer accused of having

committed an act in violation of the laws and custoof war, who are specified
either by name or by the rank, office or employme&htch they held under the

German authorities.

16
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However, this Convention never entered into effeatause of insufficient
ratifications’.

IV.1l. Nuremberg and Tokyo International Tribunals

It was only after the Second World War that a mosenstarted up
within the international community which clearlydaan to shape a deeper
consciousness of the need to prosecute seriowtivitd of the laws of war,
with regard both to the traditional responsibiliiyStates and to the personal
responsibility of individuaf$. The horrible crimes committed by the Nazis
and the Japanese led to a quick conclusion of agneis among the Allied
Powers and to the subsequent establishment of tinenMerg and Tokyo
International Military Tribunals “for the trial ofwar criminals whose
offences have no particular geographical locatidretiver they be accused
individually or in their capacity as members of amgsations or groups or in
both capacities®. These special jurisdictions also took into actdba new
categories of crimes against humanity and crimasagpeace.

Article 6% of the Charter of the Nuremberg International iy
Tribunal established the legal basis for tryingividiials accused of the acts
of crimes against peace, war crimes, crime againsahiiyn

7 Y.S.R. Murthy, “A Giant Forward or Delusion- awvatuation of the Rome

Statute of the international criminal court”, 1IJNgl.40 (2000) p.507

“Pour la premiére fois, les crimes de guerrg,demes contre la paix, les crimes

contre 'humanité sont expressément prévus et idéfilans leurs éléments

constitutifs par un texte conventionnel”, P. DaillA. Pellet, Droit international
public, Paris, 1999, p. 676. See also D.W. Greigriational Law, London,

1976, p. 115 ; M. Giuliano/T. Scovazzi/T. Trevesritid internazionale, Parte

generale, Milano, 1991, p. 183 as cited in httmMMCRC.com, February 21,

2012,11.55 am.

Art. 1 of the London Agreement for the ProseautEnd Punishment of the

Major War Criminals of the European Axis, of 8 Awsful1945, in

Schindler/Toman, p. 911.

2 Article 6: The Tribunal established by the Agresmreferred to m Article 1
hereof for the trial and punishment of the major waminals of the European
Axis countries shall have the power to try and phrpersons who, acting in the
interests of the European Axis countries, whetlsemdividuals or as members
of organizations, committed any of the followingnees.

The following acts, or any of them, are crimes sapwithin the jurisdiction of
the Tribunal for which there shall be individuaspensibility: (a) crimes against
peace: namely, planning, preparation, initiatiomaging of a war of aggression,
or a war in violation of international treaties,regments or assurances, or
participation in a common plan or conspiracy fag sttcomplishment of any of
the foregoing; (b) war crimes: namely, violatiorfgtee laws or customs of war.
Such violations shall include, but not be limiteml tmurder, ill-treatment or
deportation to slave labor or for any other purpafseivilian population of or in

18
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As far as jurisdiction ratione personae is conadrrie covered
“leaders, organisers, instigators and accomplied®j had taken part in the
formulation or execution of a common plan or corespy to commit any of
those crimes: all of them were considered for &ts performed by any
persons in the execution of such plan”.

IV. Ill. International legal heritage after the Nuremberg and Tokyo
trials

The Nuremberg trials (and, with a minor impact, Trakyo trials)
produced a large number of judgments, which hagatty contributed to the
forming of case law regarding individual criminaksponsibility under
international law. The jurisdictional experience Mfiremberg and Tokyo
marked the start of a gradual process of precisemuiation
and consolidation of principles and rules during iohh States and
international organizations (namely, the Unitedidfa and the International
Committee of the Red Cross) launched initiativebring about codification
through the adoption of treaties. As early as 1tebeer 1946, the UN
General Assembly adopted by unanimous vote ResalutB5(l),
entitled “Affirmation of the Principles of Internabal Law Recognized by
the Charter of the Nuremberg Triburfal’After “having taken note” of the
London Agreement of 8 August 1945 and its annexbdr@r (and of the
parallel documents relating to the Tokyo Tribun#te General Assembly
took two important steps. The first one was of adersible legal importance:
the General Assembly “affirmed” the principles afitarnational law
recognized by both the Charter and the Judgmenthef Nuremberg
Tribunal. This meant that in the General Assemblyésv the Tribunal had
taken into account already existing principlesrdéinational law, which the
court had only to “recognize”. The second was armdment to have these

occupied territory, murder or ill-treatment of miers of war or persons on the
seas, kiling of hostages, plunder of public orvaté property, wanton
destruction of cities, towns or villages, or deadisn not justified by military
necessity; (c)crimes against humanity: namely, m@yrdextermination,
enslavement, deportation, and other inhumane astamitted against any
civilian population, before or during the war; arpecutions on political, racial
or religious grounds in execution of or in connegtivith any crime within the
jurisdiction of the Tribunal, whether or not in lation of the domestic law of the
country where perpetrated. Leaders, organizergjgaiers and accomplices
participating in the formulation or execution oEammon plan or conspiracy to
commit any of the foregoing crimes are respondiimall acts performed by any
persons in execution of such plan.

2L Article 6 of the Nuremberg Charter has since cotmerepresent general
international law. 1. Brownlie, “Principles of Publinternational Law, Oxford”,
1991, p. 562.
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principles codified by the International Law Comsgiis (ILC), a subsidiary
organ of the UN General Assembly. Through this lkggmm the UN

confirmed that there were a number of general pies, belonging to
customary law, which the Nuremberg Charter and oy had

“recognized” and which it appeared important toomporate into a major
instrument of codification (either by way of a “gsal codification of
offences against the peace and security of mankimd’even as an
“international criminal code”). By the same tokém tresolution recognized
the customary law nature of the provisions conthine the London
Agreement.

In 1950, the ILC adopted a report on the “Prinapdé International
Law Recognised in the Charter of the Nuremberg ufrd and in the
Judgement of the Tribunal”. The ILC report does distuss whether these
principles are part of positive international lamnot, or to what extent. For
the ILC, the General Assembly had already “affirinidit they belonged to
international law.

Already on 9 December 1948, on the eve of the aoloptf the
Universal Declaration of Human Rights, an importdevelopment of the
concept of crimes against humanity led to the adofby 56 votes to none)
of the Convention on the Prevention and Punishn@nthe Crime of
Genocidé’. The Convention, which entered into force on 12uday 1951,
clearly classifies genocide, whether committedriretof peace or in time of
war, as a crime under international law. Articlelefines genocide as “acts
committed with the intent to destroy, in whole ompiart, a national, ethnical,
racial or religious group”, such as killing membefsthe group, causing
serious bodily or mental harm to them, deliberateflicting on the group
conditions of life calculated to bring about itsypttal destruction in whole
or in part, imposing measures intended to prevathswithin the group,
forcibly transferring children of the group to ahet group. Article 3 of the
Convention states that such acts are considerehalbte as are various
degrees of involvement in them: conspiracy to conthe acts, direct and
public incitement, attempts or complicity. But st Article 4 that establishes
the obligation to punish not only “rulers” or “publofficials”, but also
“private individuals”. As for Article &, it places the competence to try
offenders in the hands of both domestic and intemnal tribunals.

It follows that this important Convention introdsca new crime
under international law, directly linked to the &bgcategory already
established by Article 6 of the Nuremberg Charteat of crimes against
humanity. And, again, international treaty law gtesbeyond the traditional
boundaries of State responsibility, underliningt tmdividuals are “in the

*2 |pid.
% Supra note 22
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front line” with respect to obligations under a fpardar branch of

international law. And, in keeping with the prewowocuments, the
Genocide Convention offers a broad definition @& ¢nime of genocide and
of various levels of participation in it (directtac conspiracy, incitement,
attempts, complicity). The customary nature ofghaciples which form the

basis of the Convention has been recognized byntieenational Court of

Justice®*Shortly afterwards, the four Geneva Conventionsl®fAugust

1949, drafted on the initiative of the ICRC in tivake of the dramatic
experiences of the Second World War, reshaped thiee etreaty-based
system dealing with the protection of war victimidhe parties to these
Conventions undertake the basic general obligédtmnespect and to ensure
respect” for their rules “in all circumstances” {iale 1 common to the four
treaties).

An entire chapter of each of the Geneva Conventi@ads with acts
against protected persons. They are called “gresaches®— and not war
crimes —, but they are undoubtedly crimes undegritional law. These
acts are defined in detail in Article 8@f the First Convention, Article 51
of the Second Convention, Article 30f the Third Convention and Article

24 Reservations to the Convention on the Prevergiwh Punishment of the Crime

of Genocide, Advisory Opinion of 18 May 1951, |.(Reports, 1951, p. 23.
G. Doucet, “La qualification des infractions geavau droit international
humanitaire”, in F. Kalshoven/Y. Sandoz (Eds), lempéntation of International
Humanitarian Law, Dordrecht/ Boston/London 1987, 9 as cited in
http://www.ICRC.com, February 21, 2012, 11.55 am.
Article 50: Grave breaches to which the precedimticle50 relates shall be
those involving any of the following acts, if contted against persons or
property protected by the Convention: wilful killin torture or inhuman
treatment, including biological experiments, wiljutausing great suffering or
serious injury to body or health, and extensivetrdeton and appropriation of
property, not justified by military necessity andried out unlawfully and
wantonly.
Article 51: Grave breaches to which the precedinticle relates shall be those
involving any of the following acts, if committedyainst persons or property
protected by the Convention: wilful killing, toreuror inhuman treatment,
including biological experiments, wilfully causingreat suffering or serious
injury to body or health, and extensive destructod appropriation of property,
not justified by military necessity and carried antawfully and wantonly.

2 Art 130. Grave breaches to which the precedingckrtrelates shall be those
involving any of the following acts, if committedyainst persons or property
protected by the Convention: wilful killing, toreiror inhuman treatment,
including biological experiments, wilfully causingreat suffering or serious
injury to body or health, compelling a prisonemgr to serve in the forces of the
hostile Power, or wilfully depriving a prisoner wfar of the rights of fair and
regular trial prescribed in this Convention.

25

26

27
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147° of the Fourth Convention, and include crimes sashwillful killing,
torture or inhuman treatment (including biologiedperiments), willfully
causing great suffering or serious injury to body health, extensive
destruction or appropriation of property, compgjlia prisoner of war to
serve in the forces of a hostile power or willfutlgpriving him of the right
to a fair and regular trial, unlawful deportatidghe transfer or confinement
of a protected person, and the taking of hostages justified by military
necessity and carried out unlawfully and wantonl&. far as the scope of
application ratione personae is concerned, the @uions establish the
responsibility of the direct authors of those graveaches and that of their
superiors. The scope of the rules is, in fact, weigle since the word
“person” comprises both civilians and combatantbetiver the latter are
members of official or unofficial forces.

V. Evolution in the 1990s--- From the Ad Hoc Tribunals to the
Inter national Criminal Court:

An important step in the lengthy process of develppules on
individual criminal responsibility under internatial law was taken with the
setting-up of the two ad hoc Tribunals for the pmgion of crimes
committed, respectively, in the former Yugoslay@TFY) and in Rwanda
(ICTR). These Tribunals represent major progressitds the institution of
a kind of permanent jurisdiction. But they haveogisovided clarification as
regards the substance of what is becoming a saritefnational criminal
code, in the sense envisaged by the UN General#tdgen its Resolution
95 ().

The various UN Security Council resolutions on¢isgablishment of
tribunals for the prosecution of individuals resgibte for acts committed in
the former Yugoslavia and in Rwanda contain pravision acts punishable
under international latk. In particular, Articles 2, 3, 4 and 5 of the 8tatof

29 Art. 147: Grave breaches to which the precedimicke relates shall be those
involving any of the following acts, if committedyainst persons or property
protected by the present Convention: wilful killjrigrture or inhuman treatment,
including biological experiments, wilfully causingreat suffering or serious
injury to body or health, unlawful deportation orarisfer or unlawful
confinement of a protected person, compelling dgoted person to serve in the
forces of a hostile Power, or wilfully deprivingpeotected person of the rights of
fair and regular trial prescribed in the presenh¥amtion, taking of hostages and
extensive destruction and appropriation of propeniyt justified by military
necessity and carried out unlawfully and wantonly.

Statute of the International Tribunal for the $&cution of Persons Responsible
for Serious Violations of International Humanitaridaw Committed in the
Territory of the Former Yugoslavia since 1991, addp25 May 1993 by SC

30
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the International Tribunal for the former Yugoskenumerates the different
crimes coming under the jurisdiction of the couktticle 2**, on grave
breaches of the 1949 Geneva Conventions, give3ribanal the power to
prosecute persons “committing or ordering to corhslich grave breaches.
Article 3*? enlarges the scope to cover violations of the lamg customs of
war. Article 4* reproduces Articles 2 and 3 of the 1948 Genocide
Convention.

Article 5** authorizes the Tribunal to prosecute persons resiple
for crimes committed against civilians in armed ftots “whether

Resolution 827/1993; text in UN Doc. S/25704 (1998} cited in
http://www.ICRC.com, February 21, 2012,11.55 am..

Article 2: Grave breaches of the Geneva Congestof 1949The International
Tribunal shall have the power to prosecute personsmitting or ordering to be
committed grave breaches of the Geneva Conventidn2 August 1949,
namely the following actsagainst persons or property protected under the
provisions of the relevant Geneva Conventi@a): wilful killing; (b) torture or
inhuman treatment, including biological experimgielswilfully causing great
suffering or serious injury to body or healtfd) extensive destruction and
appropriation of property, not justified by milifamecessity and carriedut
unlawfully and wantonly{e) compelling a prisoner of war or a civilian &g
in the forces of a hostile poweff) wilfully depriving a prisoner of war or a
civilian of the rights of fair and regular triglg) unlawful deportation or transfer
or unlawful confinement of a civilian; (h) takingvitians as hostages.

Article 3: Violations of the laws or customs of waFhe International Tribunal
shall have the power to prosecute persons violatiegaws or customs afar.
Such violations shall include, but not be limited (@) employment of poisonous
weapons or other weapons calculated to cause ussmgesuffering(b) wanton
destruction of cities, towns or villages, or deasisn not justified by military
necessity{c) attack, or bombardment, by whatever meansndéfended towns,
villages, dwellings, otbuildings; (d) seizure of, destruction or wilful damage
done to institutions dedicated to religion, chardyd education, the arts and
sciences, historic monuments and works of art arehse; (e) plunder of public
or private property.

Article 4: Genocide:1. The International Tribunal shall have the pover
prosecute persons committing genocide. 2. Genauilns any of the following
acts committed with intent to destroy, in wholeiorpart, a nationa, ethnical,
racial or religious group, as such: (a) killing ntears of the group; (b) causing
serious bodily or mental harm to members of theigrdc) deliberately inflicting
on the group conditions of life calculated to brigout its physical destruction
in whole or in part; (d) imposing measures intentteg@revent births within the
group; (e) forcibly transferring children of theogp to another group. 3. The
following acts shall be punishable: (a) genocide) ¢onspiracy to commit
genocide; (c) direct and public incitement to comgenocide; (d) attempt to
commit genocide; (e) complicity in genocide.

Article 5: Crimes against humanityfhe International Tribunal shall have the
power to prosecute persons responsible for theviiig crimes when committed
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international or internal in character”. In theealdy codified tradition,
Article 7% gives a wide scope to “individual criminal respibilgy”,
covering all persons who “planned, instigated, mede committed or
otherwise aided and abetted in the planning, pegioar or execution of a
crime”. The responsibility of a person with an ciffil position (head of State
or government, government official) and the effeatssuperior orders are
treated in Article 7 along the same lines as inNlieemberg Charter and the
ILC report of 1950.

They are inhumane acts that by their extent aagity go beyond
the limits tolerable to the international communityhich must perforce
demand their punishment. But crimes against humaigo transcend the
individual because when the individual is assaultednanity comes under
attack and is negated. It is therefore the conckptmanity as victim which
essentially characterizes crimes against humar@tiously, no distinction
is made between war and peace, international erniat armed conflicts.
What is identified as the core principle is the @t of humanity itself. The
individual, the victim, becomes part of a much lieaconcept: that of
mankind.

The structure of Article 7, with its two parts, legfts a new
approach: the first part enumerates acts that itotestcrimes against
humanity and the second offers definitions for saifem.

in armed conflict, whether international or intdria character, and directed
against any civilian population:(a) murdé€h) extermination;(c) enslavement;
(d) deportation;(e) imprisonment;(f) torture; (g) rape; (h) persecutions on
political, racial and religious grounds; (i) othiehumane acts.

Article 7:Individual criminal responsibilityl. A person who planned, instigated,
ordered, committed or otherwise aided and abettatia planning, preparation
or execution of a crime referred to in articleso5tof the present Statute, shall
be individually responsible for the crim@. The official position of any accused
person, whether as Head of State or Governmerg aresponsible Government
official, shall not relieve such person of criminasponsibility nor mitigate
punishment3. The fact that any of the acts referred to iickes 2 to 5 of the
present Statute was committed by a subordinate doeselieve his superior of
criminal responsibility if he knew or had reasorktmw that the subordinate was
about to commit such acts or had done so and therisu failed to take the
necessary and reasonable measures to prevent st€horato punish the
perpetrators thereod. The fact that an accused person acted purswamnt drder
of a Government or of a superior shall nelieve him of criminal responsibility,
but may be considered in mitigation of punishmérnhé International Tribunal
determines that justice so requires.
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VI. A Few Concluding Remarks:

The categories of war crimes, crimes against huiyaand
genocide, considered as part of the broader categbrcrimina juris
gentium, have developed in a significant and caraile way since the
Second World War.

A proliferation of treaties and constant work tqamd the scope of
international law by creating new jurisdictions aoyl clarifying concepts
both in legal provisions and in judicial decisicare the salient features of
the evolution of international jurisdiction.

When Article 6 of the Nuremberg Charter was adoptis
provisions on war crimes were already declaratdrgemeral international
law of customary origin. The Nuremberg Judgmertesittén that regard that
“with respect to war crimes, however, as has airdzebn pointed out, the
crimes defined by Article 6, of the Charter wereeatly recognized as war
crimes under international law. That violation loé$e provisions constituted
crimes for which the guilty individuals were puradiie was too well settled
to admit of argument®. As we have seen, however, the customary oridins o
rules on war crimes go back nearly half a millenmiu

The notion of crimes against humanity appears te handergone
the greatest development. Under the Nuremberg @hactimes against
humanity were linked to war crimes (which in turere connected to crimes
against peace). The point of reference was the rBeddorld War, and
crimes were considered only if committed beforeuning that war. But the
Judgment anticipated the autonomous character ofi swimes: Julius
Streicher and Baldur von Schirach were convictddpmf crimes against
humanity’. For Streicher, this led to the death sentencthofigh explicitly
recognized only after the Second World War, criragainst humanity were
taken into account already long before as they weea to be closely linked
to the principle of humanity, which is a cornergoof humanitarian law.
Von Hagenbach and others responsiblecfamina juris gentium, in war, in
peace and in borderline situations, committed adtsh could be termed
crimes against humanity under international lawteAfl946, it appeared
beyond any doubt that this category of crimes hambime part of customary
international law. The judgment of the ICTY in theadic case affirmed it
openly. The Rwanda Statute considers crimes agdmshanity an
autonomous category. The connection with war crithas disappeared:
Article 1 of the 1968 Convention on the Non-Appbddy of Statutory

% Trial of the Major War Criminals before the Imational Military Tribunal,
Nuremberg, 14 November 1945 — 1 October 1946, @ffibocuments and
Proceedings, Nuremberg, 1947, p. 253.

37 Ibid., pp. 301-304 and 317-320.
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Limitations to War Crimes and Crimes Against Hunmanireferring to
crimes against humanity under Article 6 of the Nuoiberg Charter,
completes the wording with “whether committed mei of war or in time of
peace”.

If war crimes and crimes against humanity are newdutonomous,
self-sustained categories, it cannot be denied tthey are often closely
linked in modern conflicts, especially in connentiwith crimes against the
civilian population. Murder, deportation and otlaets in the long lists that
appear in recent instruments are clear examplescarvinection and
overlapping. The four Geneva Conventions and Pobtdc codify a
significant range of acts and situations which dest@te that violations can
be classified both as war crimes and crimes aghimsanity.

An important contribution to the evolution of theoncept of
individual criminal responsibility has been made thye Draft Code of
Offences against the Peace and Security of Mankmmdpared by the
International Law Commission. Already in the 195idal954 draft®,
Article 1 provided that “offences against the peand security of mankind
are crimes under international law, for which thsponsible individual shall
be punished”. Article 1 of the 1996 text now stétest “crimes against the
peace and security of mankind are crimes undernatenal law, and
punishable as such, whether or not they are punlishader national lai®.
According to Article 2, “a crime against the pear®l security of mankind
entails individual responsibility”.

Not only has the typology of crimes entailing indival
responsibility been enlarged and given a cleardiney but some general
principles have also been laid down. When an abeisg considered, the
crime of omission is taken into account. Startinghvithe judgment of the
US military commission in theGeneral Yamashita case on atrocities
committed against the civilian population in theilippines, failure to
prevent a crime from being committed has been densd to be an act as
serious as the crime itself and deserving of equalishment. “Where
murder and rape and vicious revengeful actionsvadespread offences, and
there is no effective attempt by a commander teadier and control the
criminal acts, such a commander may be held refgengven criminally
liable, for the lawless acts of his troop%.”

Another important development should be mentiorrede in
relation to the practice of codifying internatioralv: there is a growing

% Yearbook of the International Law Commission,.\hl1954.

39 Text in Yearbook of the International Law Comruss vol. Il (2), 1996.

40" Judgment of 7 December, 1945, UN War Crimes Casion, 4 Law Reports of
the Trials of War Criminals, 1948, 3, as cited ftpi/www.ICRC.com, February
21, 2012,11.55 am.
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connection between humanitarian law and humangitdw. Indeed, some
recently adopted provisions of humanitarian laweappclearly influenced
by human rights rules and standards of proteciitie. Rome Statute refers
to concepts like “personal dignity”, the prohibiticof “humiliating and

degrading treatment”, “judicial guarantees”, thehibition of “persecution”,

discrimination andapartheid. These concepts have all been established
the main instruments adopted by the UN for thequtidn of the rights of
the individual. However, the principle of humanity at the core of
international humanitarian law and forms the basisll the developments
discussed in this pagérMoreover, the principle of individual responsityil

has clearly been established by humanitarian law.

Finally, there is a growing reciprocal influencevibeen treaty-based
and customary international law. Customary law ¢t@®we to play a role of
paramount importance, since contemporary humaaitdew applicable in
armed conflicts is no longer limited to the Gen&@nventions and their
Additional Protocols. Customary law has acceleréteddevelopment of the
law of armed conflict, particularly in relation toimes committed in internal
conflicts. In this respect, the case law estabtidmethe ad hoc Tribunal for
the former Yugoslavia has made an important cautiob.

We have come a long way since the 1474 Hagenbash Bat the
basic idea underlying the legal heritage whose dations were laid many
years ago and which has since been developed rentai same: the
principle of humanity must be considered as thg tesart of a legal system
aimed at providing protection against criminal aatemmitted by
individuals, both in war — whether internal or imational — and in peace.
This is not only a moral duty, but a basic obligatiunder international
customary law.

The laws of humanity and the “dictates of publiogtence”, today
as well as in the past, call for exceptional efoaimed at promoting
principles and rules designed to ensure effectregeption of the individual,
who is to a dramatically increasing extent theiricdf acts of generalized
violence. The “peace and security of mankind”, thge with the protection
of human rights and severe sanctions for serioadations and grave
breaches of humanitarian law applicable in armetflicts, are among the
international community’s major assets.

*1 E. Greppi, “Diritto internazionale umanitario dmnflitti armati e diritti umani:
profili di una convergenza”, in La comunita intezianale, 1996, p. 473. On the
relationship between international humanitarian Evd human rights law, see
the bibliography in IRRC, No. 324, September 1998,572, as cited in
http://www.ICRC.com, February 21, 2012, 11.55 am.
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