A CRITICAL ANALYSISOF THE PROSPECTS OF AFSPA
WITH REFERENCE TO INSURGENCY PROBLEM IN
NORTH EAST INDIA

Prasenijit Borkakott

|. Introduction

Insurgency and ethnic conflict leading to violence in the region is
not a new concept. Problem of insurgency in the North-East has existed for
more than half a century. Overwhelming presence of insurgents causes grave
insecurity to the common people. It creates a situation where people have to
live under constant fear and anxiety. Frequent declaration of bandh, forcible
extortion and shelter by militants are sources of insecurity to the people.
These conflicts and growth of insurgent groups are the result of the
deprivation of north east India in comparison to the rest of India. If we look
back into the history of north east India we will find that this region was
never part of either the Hindu dominated kingdoms or the Mohammedan
dominated empire. It was only the Britishers who for the first time were
successful in bringing part of this region under the British dominion.
However, again when the Britishers left India as an independent state the
then Indian government did not gave much importance to this region which
ultimately lead to the growth of insurgency and ethnic conflict. One of the
first pieces of legislation enacted by the Indian government was the Armed
Forces (Special Powers) Act of 1958 (AFSPA), which extended to the
troubled Northeastern states of Assam and Manipur initially and entire north
east India lately. It is also criticized on the ground that under the veil of
insurgency problem, the state is taking away the fundamental rights
provided by our constitution such as Article 14, 19, 20, 21 2aBA few
other rights such as rights provided under section 41D, 50, 50A, 54 & 57 of
Criminal Procedure Code, 1973. The researchers in this paper will make
effort to find out whether the powers provided under AFSPA are excessive
in nature and if yes whether it is the demand of the situation.

I1. Reasonsfor the growth of insurgency in North East India

A few of the reasons which led to the growth of anti-India tendency
in the mind of the ethnic people of this region are as follows:
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() When the British left India, The Asiatic power cammmised
with each other as to who will occupy which partled British colony. The
new rulers assimilated and cooperated owing to gagisfaction and finally,
the issues were settled in distant capitals. Baippople who predominantly
inhabited in the hilly areas and valleys for thowds of years were
prevented from any consultation.

(i) The kingdom of Manipur was re-constituted as a tituti®nal
monarchy after the departure of the British frondidn by passing the
Manipur Constitution Act, 1947. Under the new cdosbn elections were
held and a legislative assembly was formed. In 1949 V.P. Menon, a
senior representative of the Government of Indigtéd the king to a
meeting on the pretext of discussing the detefiggdaiw and order situation
in the state of Shillong. Upon his arrival, the &iwas allegedly forced to
sign under duress the merger agreement. This agraemas never ratified
in the Manipur Legislative Assembly. Rather, thesémbly was dissolved
and Manipur was kept under the charge of a Chigh@issioner. There
were protests, but the carrot-and-stick policy thed by the Indian
Government successfully suppressed any opposition.

(i) Shortly, after the Britishers departed India, inelegent India
proclaimed the Naga territory as a part of the neepublic. In the
meantime, the NNC proclaimed Nagaland’s indeperglsitce they wanted
to unfold a legend of their owhMoreover, the NNC had signed an
agreement namely, the Hydari Agreement between tlaew British
Administration which accorded Nagaland a protedtdus for ten years,
after which the Nagas would decide whether thewkhstay in the Union
or not® In retaliation, the Indian authorities arrested Nega leadersThis
led to the occurrence of an armed struggle wheladge casualties befallen
on either side.

(iv) The Tibeto Chinese language of the north east mitially not
adopted as Indian language but it was only atdter stage that the Tibeto
Chinese language of north east India was recogrigdddian language that
too after the insertion of the eight schedule efltidian constitution.

(v) The traditional trade routes with south East Asad
Bangladesh have been closed exacerbating isolafidhe North eastern
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states which led them to become politically depenhdasd economically
undermined.

(vi) In the first few five years plan North east Indiaasvkept
completely out the Government of India’s massivefrastructural
development.

(vii) The region is also largely unconnected to Indigstvrail
system.

(viiiy Assam produces one fourth of all the petroleumridia, but
due to low technology it is processed outside cfaks so the state does not
receive the revenues.

(ix) In the early sixties, a famine broke out in the haishills of
Assam. A relief team cried out for help from thev&mment of India but
there was little help. This facilitated the fornaattiof the Mizo National
Front (MNF) and they called for an armed struggte, liberate Mizoram
from Indian colonialism."

(X) The entire North-East has witnessed lots of illegagrants
from Bangladesh and Nepal which imposed a threath® region by
reducing the indigenous population. In lieu of tHie student leaders of
Assam formed a political party called the Assam &Rarishad (AGP) and
contested state elections and won. In 1984, th@ms&ccord was signed
with the Central Government. However, the provisiof the Accord were
never implemented. Thus, due to the failure of AlG&P to bring about a
change in the state of Assam fostered the growtiefrmed and overtly
secessionist United Liberation Front of Assam (U)LFA

(xi) Another cause of insurgency in Manipur is the sridi identity.
The identity crisis among the Meitei youth has mapartant cause for the
emergence of underground organisation in Manipur.

[11. International Law on Human Rights vis-a-vis National Security
Laws

The international human rights framework, conwvamdi or treaties
to which India was a signatory or ratifying partglso justified the
limitations on governmental powers. However, thatemporary reality of
Indian executive governance demonstrates the weakaeand inadequacies
of the treaties and conventions. As a result, polidilitary and Para-military
forces continue to violate human rights. This peoablunderscores the need
to develop a culture amongst law enforcement @fisicthat respects human
rights as a sine qua non for the preservation efrtile of law’ Passing
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certain laws under the guise of protecting natiaealurity in India offers an
occasion to examine the human rights understangling constitutional
sense. These laws granted significant powers tdnitien executive, thus
providing greater opportunity for abuse and viaiatof fundamental rights.

Under relevant international human rights and hitadan law
standards there is no justification for such an astthe AFSPA. The
AFSPA, by its form and in its application, violatbe Universal Declaration
of Human Rights (the "UDHR"), the International @oant on Civil and
Political Rights (the "ICCPR"), the Convention Agsti Torture, the UN
Code of Conduct for Law Enforcement Officials, thid Body of Principles
for Protection of All Persons Under any form of &tion, and the UN
Principles on Effective Prevention and Investigatiaf Extra- legal and
summary executions.

IV. Role of Government in combating Insurgency & Enactment of
AFSPA

The Government of India's primary interest in therth East was
strategic, and so was its response to the probl&rseries of repressive
laws were passed by the Government of India inrotdedeal with this
uprising. In 1953, the Assam Maintenance of Pulllicler (Autonomous
District) Regulation Act was passed. It was apjliedo the then Naga Hills
and Tuensang districfslt empowered the Governor to impose collective
fines, prohibit public meetings and detain anybaatjrout a warrant.

On 22 May 1958, a mere 12 days after thegBtudession of
Parliament was over, the Armed Forces (Assam-MahiSpecial Powers
Ordinance was passed. A bill was introduced in Mtensoon session of
Parliament that year. Amongst those who cautiongainat giving such
blanket powers to the Army included the then Dehgirman of the Rajya
Sabha, Mr P N SapﬁJIn a brief discussion that lasted for three honrthe
Lok Sabha and for four hours in the Rajya Sabhdijaf@ent approved the
Armed Forces (Assam-Manipur) Special Powers Adhwétrospective from
22 May, 1958.

V. Critical analysis of the provisions of AFSPA

AFSPA is a legislative tool enacted in 1958 inesrtb quell the
ethnic uprising in Naga Hills district of the erséife state of Assam. After
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four decades, the Black Law like a nuclear-chasctien spread over the
conflagration with dominion effect in all the sev&ates of North- East.

The Act confers special powers on armed forcesgoerel deployed
in areas declared as disturbed or dangerous byabernment. It confers on
a warrant officer, or a non-commissioned officer,any other person of
equivalent rank of the armed forces the power to:

» Fire upon or otherwise force, even to the pointanising death
of any person disregarding orders against unlaagaembly.

* Arrest without a warrant and using such force as rbe
necessary, any person who has committed a cogaizdfdgnce or against
whom a reasonable suspicion exist that he had cttednior was likely to
commit, such an offence.

* Enter and search any premises without an warrdgtammere
suspicion.

» Destroy any arms dumps.
» Stop, search and seize any vehicle.

This vary act has various criticism from the tinfeite application.
A few of the criticism are discussed below:

- The act empowers the armed forces to shoot toeitent of
causing death if they think that the persons argyicey weapons and such
an act is necessary to do so for the maintenanpehaic order. This power
is unlimited and it can be used on mere suspictecondly, the only
condition imposed on the exercise of this powethét the person using it
should give due advance warning as he may consagrssary. Thirdly, the
words "carrying on of weapons" is not defined duevhich it can be easily
misusel(g by the armed forces, because weapons s@inalude thedaw or
a knifé

- Again the powers given to the armed forces caredmily used
only on mere suspicion such as, arrest, searcte aed even shoot to death.
Thus this power is based on intention, but the tipress that how can one
challenge the act of armed forces on the basistefiion.

- The act does not require an army officer to imfdhe arrested
person of the grounds of his or her arrest. Susdgairement is mandatory
under ordinary law as provided under section 5@hef code of criminal
procedure, 1973.

10 Amnesty International, India®peration Bluebird'- A Case Study of Torture and
Extra Judicial Execution Maniput,ondon, October 1990
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- Although the act cast a duty on the members efattmed forces
exercising arrest powers under it to hand over amgsted person to the
officer -in- charge of the nearest police statigith the least possible delay’
but the term ‘'with the least possible delay' setorise vague because the
term has not been defined and no fixed hour iscpifeed.

- The Act also provides legal immunity to militapersonnel for
their actions. Their prosecution cannot be initdat@ithout the prior
permission of the central government.

V1. Protest against the Act

There have been wide spread allegations of gutliial killing,
rape, torture, disappearance, harassment and athexes committed by
members of the armed forces acting under the pgroteof the act in
different parts of the countfy.An example of the impunity with which the
armed forces have acted under cover of the acbigded by the following
complaint from the state government of Manipur tie home minister of
India, in the following words:

"The civil law has unfortunately cease to exissémapapti
district of Manipur due to the excesses committedhe
Assam rifles with complete disregard shown to thé c
administration. The Assam rifles are running a plla
administration in the area. The deputy commissiozaed
superintendent of police were wrongfully confined,
humiliated and prevented from discharging theiriesitby
the security forces...

This complaint has been endorsed by the joint sagréor home who, after
visit to the area wrote as follows:

"The Assam rifles authorities have been behavirth thie
civil administration in an extremely contemptuouanmer
and treat virtually every civil functionary as amational.
This has led to the collapse of civil administratim the
area as the government official visiting the area acared
of torture at the hands of Assam rifl€3."

Proposals have been made to amend section 4 whieh Armed
forces powers to search premises and make arrdtsuvwarrants, use
force, even to extent of causing death, destroysalamps, hideouts and to

' Devyani Srivastava, “Rights-based Critique of SRS, pp 64-78.
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stop, search and seize any vehtéle Manipur, Irom Sharmila Chanu is on
a hunger strike since 2 November 2000 demandingetpealing of the Act
from the state. Several high committee recommémniatfor repealing
AFSPA have been rejected. Justice Jeevan Reddy G@mamand
Administrative Reforms Committee recommended that Act should be
scrapped.

VII. Judicial Responsetothe Act

The Armed Forces (Special Power) Act 1958 has beesubject of
judicial challenge at both the High Court and SopeCourt levels. The
judicial process had resulted in upholding the llegaidity of AFSPA
asserting that Parliament had the powers to enatt an Act. However,
having decided to ask for its repeal it went omtsuggest that provisions of
the Act could be incorporated in the Unlawful Adies Prevention Act,
2004. Thus, the Supreme Court in its 1997 judgrhamé upheld the need to
empower the Armed Forces of the Union when they deployed for
prolonged period in an area declared to be “Digdtb The validity of
AFSPA was challenged before the Supreme Courténcise of thé&aga
People’s Movement of Human Rights vs. Union ofaftiThe five judge
bench® concluded that the above Act cannot be regarded eslorable
legislation or a fraud on the Constitution and guosvers conferred under
Sections 4 and 5 of the Act are not arbitrary ametasonable and therefore
not in violation of the provisions of the Constitut. However in this
judgment the court issued some guidelines which rhadified and made
the act a bit humanitarian. Some of those impogaidelines are discussed
below:

- the court recognized that there was an impliety dcast on the
government to review periodically the gravity ofyasituation which may
give rise to a declaration of disturbed area atedrthat such review must
be made at least once in every six months.

- the court held that every arrested person wowstehto be
produced to the nearest police station soon enaggto enable him to be
produced before nearest magistrate within 24 holesrest, as required by
article 22 of the constitution.

14 Amnesty International, India®peration Bluebird'- A Case Study of Torture and
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S.C. Agarwal, A.S. Anand and S.P. Bharucha padssdjudgment on the case
of Naga People’s Movement of Human Rights Vs. Urdbindia.
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- the court laid down the requirement that any ordé the
government granting or refusing sanction regargireceeding against any
armed force acting under this act must be reasenabld should be
accompanied by reasons’

Next round of collective effort was made by appmient of Justice
Jeevan Reddy Committee (2004-0%yhich called for repeal of AFSPA.

VII1. Conclusion and Suggestions

The insurgency problem of north east India is aation of
government politics leading to the gross humantsigholation of ethnic
people and the other non-ethnic peoples residiigdnmegion. However, the
insurgency situation in the North East has worsesiede the enforcement
of various dominating acts such as the AFSPA sii®&®. From the last five
decades, the extra judicial executions of the ienbcivilian populace and
other forms of naked human rights violations remaifact of life in the
North Eastern states in India. The draconian lav6R& also violates the
vital provisions of the International covenantswbich India is a party,
infringes upon the basic tenets of civilized nommnsl ‘Rule of Law’ for the
last half a century. Therefore, it ought to be gpel from the statute book
once and for all. And now even as the demand gfowsepeal of AFSPA,
to coincide with years of Irom Sharmila’s fast-wa@ath, there are efforts
afoot to persuade us that we become pragmatigtiealand settle for
dilution of some provision or amendments to cert®ntions of AFSPA or
for its step-by—step withdrawal from a state.

However, the defenders of human rights always dedyapparent
legitimacy of such a law and raise the politicattiical basis of the
upsurges that characterize the North East life. B&Sis a crude
recrudescence and revival of the British coloniatige and it should not be
re-enacted in the post — colonial scenario undgrcammumstances. AFSPA
is the best evidence of sustaining colonial law imew post- colonial era.

Suggestions:

Recommendations of B.P. Jeevan Reddy committeedshieuaccepted as
soon as possible.

() The members of the armed forces deployed in theses a&hould be
given human rights training before deploying them.

" The Jeevan Reddy committee was set up to retieWAFSPA pursuant to the
agitations in Manipur over the alleged rape anlinkjlof Th. Manorama Devi by
the Assam Rifles in 2004-05. Text available at:Mtyww.hindu.com/nic/afa/
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(ii) If the AFSPA is not repealed, it must at a bareimmirm comply
with international law and Indian law standards.r FExample,
Section 5 should clearly state that persons adestder the Act are
to be handed over to the police within twenty-fbours. Section 6
should be completely repealed so that individudis wuffer abuses
at the hands of the security forces may prosebeie abusers.

(iii) If the Indian Government truly believes that théyomay to handle
the governance of the North Eastern states is gihwrdorce, then it
must allow the ICRC to intervene. This can only énav calming
influence. Acceptance of ICRC services would dertrates that the
fighting parties want to bring an end to the videnThe ICRC's
involvement could help protect the residents of Mweth East who
are currently trapped in the middle between insuigeand the
military. The AFSPA has become a symbol of oppression. Bespit
serious attempts at preventing its misuse, it @dltinue to remain
a psychological barrier between the local peopled athe
government in general and the army in particular.
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