


IL. L. National Jurisdiction over International Crimes:

Jurisdiction over a crime is claimed by a State under one of
the accepted heads of jurisdiction, active personality or nationality and
passive personality or nationality®. The principle of territoriality is grounded
in ideological and political reasons, i.e, the need to affirm territorial
sovereignty which evolved in the age of reason and was linked to the
consolidation of modern states” The principle of active personality or
nationality is implemented in one of two forms, i.e. in some countries courts
have jurisdiction over certain criminal offences committed by their nationals
abroad whereas in other countries, jurisdiction of crimes commiited by their
nationals abroad is subordinated to the crime being punishable under the law
of the territorial state.' Lastly, the principle of passive personality or
nationality allows states to exercise jurisdiction over crimes committed
abroad against its nationals.""

Apart from these ‘traditional’ heads of jurisdiction'?,
Universal jurisdiction has come up in recent years as a controversial
principle of jurisdiction in international criminal law."” The term is used to
exercise jurisdiction over a crime without reference to the place of
perpetration, nationality of the suspect or the victim or any other recognized
linking point between the crime and the prosecuting State.'* However, States
have been known to refer to the Principle of Subsidiarity when asserting
universal jurisdiction by deferring to the territorial State or the State of
nationality of the presumed offender if the latter is (genuinely) able and
willing to prosecute. It has been argued that universal jurisdiction is
precisely based on the subsidiarity principle, and that it thus only functions
as a last resort solution so as to prevent impunity from arising.'* This has

7. Robert Cryer and others, An Introduction to International Criminal Lawand
Procedure (2nd edn, Cambridge University Press 2010) 43.
®_Antonio Cassese and others, International Criminal Law (2nd edn, Oxford
University Press 2008) 336.
® Ibid.
" Tbid., 337.
' Ihid.
°. Robert Cryer and others, An Introduction to International Criminal Lawand
Procedure (2nd edn, Cambridge University Press 2010) 46.
", Ibid., 50.
" Ibid., 51.
. Cedric Ryngaert, ‘Applying the Rome Statute’s Complementarity Principle:
Drawing Lessons from the Prosecution of Core Crimes by States Acting under
the Universality Principle’ (2006) Institute for International Law Working Paper

301






the Second World War. The type and extent of such jurisdiction has varied
widely from Tribunal to Tribunal.

IL. IV. The International Military Tribunal at Nuremberg

Under the scheme followed at the IMT at Nuremberg, the
Tribunal was entrusted with the task of dealing with the major leaders
accused of international crimes, whereas national courts were called upon to
handle the criminal offences of minor culprits, i.e. those crimes committed
by Germans against Germans whereas those that were committed by
Germans against foreigners were dealt with by the Intermational Military
Tribunal.”!

II. V. The International Criminal Tribunal for the former Yugoslavia
(ICTY)

The ICTY Statute states that the Tribunal and national
courts have concurrent jurisdiction over serious violations of international
humanitarian law within the tribunal’s competence.””, This concurrent
jurisdiction, however, is subject to the Tribunal’s primacy which can be
invoked ‘at any stage of the procedure’ when the national courts can be
formally requested by the Tribunal to defer to its jurisdiction.” Rules 8
through 13 of the Rules of Procedure and Evidence expound upon the
primacy of the Tribunal over the national courts and sets out the process by
which it may assert the primacy.”

The primacy of the Tribunat has been challenged in cases
such as those of Karadzic and Tadic wherein claims were made to the effect
that the accused should be tried locally by the courts of their homelands.™
While in the Karadzic case® it was dismissed as a transparent case to
circumvent justice, in the Tadic case”, the Trial Chamber held that the
Tribunal was far from being an institution designed for the purpose of
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of Lebanon™ and Sierra Leone™ respectively. This effectively allowed the
courts of countries other than those of Lebanon and Sierra Leone
respectively, to bring to trial, persons who stand accused before any one of
these two International Tribunals without breaching the Statute.”” Also, such
trial at a national court of a ‘third country’ wouldn’t prevent the person from
having to undergo a second trial at any of the two Tribunals since the
principle of #e his in idem wouldn’t apply to such trials by the two Tribunals
if it is found that the national trial wasn’t fair and effective.”® *’

II. VIII. The Complementarity of the International Criminal Court
(ICC)

The Rome Statute of the ICC, keeping in mind the principle
of complementarity enshrined in paragraph 10 of the Preamble and Article 1
of the Statute, states that the Court is barred from exercising its jurisdiction
over a case and must declare it inadmissible whenever a national court exerts
its jurisdiction, as per its national law, over the same accused person or
persons for the commission of the same crime and if the case is being duly
investigated or prosecuted by the national authorities or when the authorities
have decided, in a proper manner, not to prosecute the person concerned.”® In
addition to the above the Court is barred from prosecuting any person who
has already been convicted of or acquitted by another court with respect to
the same act, if the trial was fair and proper.”

II1. Major Reason for the Shift from Primacy to Complementarity:

The one question that comes to the mind regarding
compliementarity is what was the need for the introduction of this principle
replacing the primacy that the Ad Hoc Tribunals enjoy? The answer to this
would perhaps li¢ in the fact that the ICTY and the ICTR were intended to
be a substitute for the national criminal courts of the concerned regions,
which were deemed to be unwilling or unable to dispense justice.”” Also,
since the ad hoc Tribunals were to focus on crimes arising out of a single
conflict or a set of related conflicts the fear that these tribunals would
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trial and appeal.’” One of the most important case laws in this regard is the
Joseph Kony case.

In 2005, the ICC issued arrest warrants against Joseph Kony
and other leaders of the Lord’s resistance Army of Uganda for crimes against
humanity and war crimes. In the backdrop of such an issuance, there had
been discussions in Uganda about creating special courts to try war accused.
Without any motion on the part of the accused, who are yet to be
apprehended, the Pre-Trial Chamber of the ICC in 2009, used its proprio
motu power to consider whether the case against the accused was still
admissible under Article 17 or not and whether it was still the case that the
government of Uganda was unwilling or genuincly unable to carry out
investigation or prosecution in the case. The Chamber concluded that despite
moves to create war crimes courts in Uganda, it rcmained speculative
whether the accused in this case would be prosecuted in the State and
therefore the case remained admissible."

Another very important issue regarding the complementarity
regime of the ICC that came up in this case was with regard to the relevance
of the determination of the admissibility at the pre-trial stage of the case,
especially in the absence of the accused.” To this question, the Court held
that the Statute does not rule out the possibility that multiple determinations
of admissibility may be made in a given case. The power to bring a
challenged under this heading vests with the accused and a State which has
jurisdiction over the case or whose acceptance of jurisdiction is required
under Article 13 of the Statute.”’ Moving ahead. the Chamber further held
that in a case where there are many parties with each of them having been
vested with the power to challenge the admissibility of the case. especially
based on the principle of complemenetarity, the Court may need to address
the issue of admissibility of the case more than once, including as a result of
multiple challenges brought by different parties at different points in time.”
Provisions of the Statute explicitly allows for a challenge to the jurisdiction
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or the admissibility to be brought ‘more than once’, prior to the
commencement of the trial, on leave to be granted by the Court, “in
exceptional circumstances’.”

In the Kony case it was also held that the determination of
admissibility of a case is subject to change as a consequence of change in
circumstances.” This idea, in fact, underlines the whole regime of
complementarity at the pre-trial stage since the muitiple provisions of the
Statute allow the same.” While one provision allows a Stale to challenge the
determination of the findings of the Pre-Trial Chamber on the ground of
significant facts or significant change in circumstances’®, others lay down the
principle that a State or an accused may bring a challenge only once but
nevertheless provides that “in exceptional circumstances’ the Court may
grant leave for a challenge to be brought more than once or at a time later
than the commencement of the trial® Also, provisions allow for the
reconsideration of a case found to have been inadmissible on the basis of the
complementarity principle enshrined under Article 17 in the light of a
request submitted by the Prosecutor for a review of the decision when he or
she is fully satisfied that new facts have arisen which negates the basis on
which the case had been previously found to be inadmissible.™

The question regarding what would happen if a national
court, despite being capable enough to prosecute an accused, for whatever
reasons, has not initiated investigation into a case has been answered in
judgments®™ by the ICC Appeals Chamber wherein it was held that such
cases would be admissible regardless of motivation on the part of the State.%

IV, Conclusion:

It is beyond any reasonable doubt that the complementarity
regime enshrined in the Statute encourages the States to prosecute criminals
by themselves which is evident from provisions which state that every State
has a responsibility to exercise its own criminal jurisdiction over
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international crimes.”' Questions still remain regarding the procedure to be
followed in cases where a national court reasserts its jurisdiction over a case
after the accused having been charged by the ICC. Possibilities have already
arisen in relation to the ICC cases in Uganda® and Darfur®, and in time is
certain to raise difficult questions of whether such national procccdinbgs are
in good faith or they are in fact designed to derail the ICC proceedings.*
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