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I. Introduction

Migration of workers in India is in existence from ancient times, but,
in the context of and opening up of the world economy it has assumed
special significance for the country and the society. According to
International Labour Organization’s principles and rights at work, core rights
are important for working class in the in the world economy. India is a
developing country. India adopted new economic policy in 1991, which is
known as liberalization, Privatization and Globalisation (LPG). New
economic policy has changed the face of the country. Globalisation brings in
its wake restructuring of globalization production processes, and
employment relatiofs

There are 20 million domestic workers mostly migrants from rural
India. Regular streams of new migrants leave behind scorched fields and
emaciated families in the tribal belts of Bihar, Orissa, Chattisgarh,
Jharkhand, Assam, and Mizoram for Mumbai, Delhi and other Metros. They
are desperate to join the army of domestic workers. They are willing to work
for much less than those who are already working. They are victims of
constant verbal and sexual abuse and work without any grievance
mechanisms. Their situation is made worse by local governments’ brutal
eviction drives — dislocating and destabilizing the lives of the very people
without whom the cities would come to a crippling halt. Further, they have
to live in make-shift tents with plastic covers. They are forced to bathe and
defecate out in the open. As they are migrant workers, they do not possess
Public Distribution System (PDS) Cards and hence are forced to buy food
grains and kerosene at higher than market prices. The ruling elite which
consider child labour a menace little realize that it is a natural consequence
of migrations.
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In the era of globalization, there hasrbgrowing casualisation of
workers, therefore, workers are struggling for thaiour rights and lack of
social security, not only, in case of out-migratibnt also in case of
migration within the state. In this paper an attehgs been made to discuss
the various legal protection available to the istite Migrant Workers in
India.

I1. Reasons of Migration of Laboursin India

Various causes of migration of labour in India agricultural
poverty, the decline of village and cottage indast poverty of the people,
drought affected villages in which absentee of wiorkabout Agriculture is
the main source of the population of India. Theadpure on which the bulk
of the rural population in our country has to depéor the main source of
livelihood. Which is itself largely dependent onetltprecipitation and
distribution of rainfall; failure of rain and corepgent failure of agriculture
greatly reduce the purchasing power of this larggnent of population,
recurrence of such situation called as drotidhtindia, droughts occur once
in every five years in some parts of Imjiaiz., West Bengal, Madhya
Pradesh, Kerala, Costal parts of Andhrash Pradesime parts of
Maharashtra state, like Marathwada, east and weds f Maharashtra,
inferior of south Karnataka, Bihar, Orissa, Rajasthnd other parts of India.
At present, Cultivators, small and marginal farmegricultural labourers,
landless labourers etc, have to face the problemsatmral calamities in
India.

At present, about 27.5 percent of the populatidreisw the poverty
line in India, (in which section of the society usable to fulfill its basic
necessities of life like food, cloths and sheltec).e The planning
Commission of India in its Approach to the 11th d-iyear Plan, 2006
estimated that 27.8 percent of population was betlosv poverty line in
2004-05.

The problem of poverty is directly related to theiseence of
unemployment, underemployment and low productiviégriculture is a
seasonal occupation, which cannot open job oppitigarround the year to
all®. In the absence of irrigation facilities permittimultiple cropping, the
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monsoon agriculture enjoins on a majority of theakdabour force on an
extended period of seasonal unemployrhefihese help ness dispirited
unemployed labour leave their village homes and foi swell the already
over populated areas not only in India but alsoother parts of the
developing and developed countries, whose agri@lltabours are shifting
to industrial sectdf. The majority of the agricultural labourers, smeatid
marginal farmers do not get enough work during thé season,
consequently, they migrate from insufficient fooddalimited sources of
geographical areas to job opportunities areas.

Srivastava’s study shows state wise data of migrant workers in
different sectors of India. Haryana state providegployment to a large
number of migrant workers from Uttar Pradesh andaBi Some workers
migrate to Tea and coffee plantations in Karnattktes, West Bengal and
Assam states employ migrant labourers from Tamilnathdhra Pradesh
and Bihar. Besides, and more than 12 lakh intée-stagrant workers work
in the agricultural sector. Brick kilns provide tpamary employment to
around 10 lakh. Seasonal migrant workers. Varioostraction workers,
road, railway, buildings, dams. Canals etc seerantploy nearly 20 lakh
inter-state migrants. Around 45 lakh inter-stateynamt workers work for
temporary periods in different sectors. Besidegdanumbers of seasonal
migrants work in the urban informal manufacturingnstruction services or
transport sectors as casual labourers and so daharashtra state, there
are 10 lakh handloom and power loom workers, 8 hakinkers who are
engaged in building and construction sectors. B \Western Maharashtra
state, sugar factories engage near about six laltkogal migrant workers
from drought prone areas of the state. Agricultyrdeveloped regions in
West Bengal and Madhya Pradesh draws labourers othrar districts
within the state or other statés

I11. International Lawsregarding Protection of Migrant Workers

Labour migration is also an important factor foe ttevelopment of
countries of employment, whether these are devdlagmuntries in the
context of South-North migration or developing cwoigs in the context of
the increasing South-South migration. This has lveeagnised explicitly in
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recent reports on international migration as wallia the initiatives of
international organizations setting out principbesd guidelines governing
this area. Article 22 of the Universal DeclarationHuman Rights, every
member of society has a right to social securitye TLO declaration on
fundamental principles and rights at work is a maj@p in this direction.
Development must bring about an improvement inlitieg conditions of
people. It should, therefore, ensure the provisibmasic human needs at
all®. The international covenant on economic social @ntlral Rights of
the United Nations is another international insteainbestowing workers
with economic social and cultural rightsThe ILO provides for a tripartite
arrangements between employers, workers and stégislate and execute
the international labour standards in the membants. The international
labour standards protect workers in various secidrgy include freedom of
association, equal pay for equal work, safe worldagditions, abolition of
forced labour and sex based discrimination, emptmprotection,
provision of social security, protection of migrambrkers, elimination of
sexual harassment of women workers and others.eTiheernational labour
standards were formulated and few of them were dptknby the
international labour organization between 1919 aAd8 with a view to
protect the material and moral interests of thekex#”. In the most recent
General Assembly by resolution no. 45/ 158 of 18dpeber 1990, adopted
International Convention on the Protection of thigh®s of All Migrant
Workers and Members of Their Families (ICMWaking into account also
the principles and standards set forth in the eaieinstruments elaborated
within the framework of the International Labourganisation, especially
the Convention concerning Migration for Employmefifo. 97), the
Convention concerning Migrations in Abusive Corafig and the Promotion
of Equality of Opportunity and Treatment of Migraforkers (No.143), the
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Recommendation concerning Migration for EmployménNp. 86), the
Recommendation concerning Migrant Workers (No.15tg Convention
concerning Forced or Compulsory Labour (No. 29) émgl Convention
concerning Abolition of Forced Labour (No. 105)heTConvention provides
that the right to life of migrant workers and memsbef their families shall
be protected by lal{ by the state Parties to the present Conventionnand
migrant worker or member of his or her family sHadl subjected to torture
or to cruel, inhuman or degrading treatment or glhument®. It also states
that every migrant worker and every member of hikey family shall have
the right to recognition everywhere as a personrgethe law’. Article 25
of the Convention states that Migrant workers sbajby treatment not less
favourable than that which applies to nationalthefState of employment in
respect of remuneration and other conditions armdg®f employment. The
Convention further provides that with respect teialosecurity, migrant
workers and members of their families shall enjoy the State of
employment the same treatment granted to nationads far as they fulfil
the requirements provided for by the applicabléslagon of that State and
the applicable bilateral and multilateral treatiBse competent authorities of
the State of origin and the State of employmentataamy time establish the
necessary arrangements to determine the modatifiegplication of this

nornt°.

IV.Lawsin Indiafor Protection of Migrant Workers

India is a founder member of the ILO. India hasfieat 37 of the
181 conventions. The constitution of India uphokldk the fundamental
principles envisaged in the seven core internati@aiur standards. Out of
the seven core labour conventions, India has edtifiree, they are (i) forced
labour No.29, equal remuneration No0.100. and disodation No.111. The
government of India has ratified some conventiamshsas hours of work
industry convention 1919, night work (women) corti@m 1919, minimum
age convention 1919, Right to Association (Agrigtdt workers),
workmen’s compensation, 1925, Equal Remunerationvextion 1951.
However, freedom of association and Right to ctillec bargaining
(convention No.87 and 98) both, However, freedorassociation and Right
to collective bargaining (convention No.87 and @) conventions are not
ratified by India due to technical difficulties iolving trade union rights for
civil servant§'. According to the Directive Principles of Statei®oof the
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Indian Constitutioff the state is required to secure for the citizbpth men
and women to right to an adequate means of livetihequal pay for equal
work for both men and women, protection againstsaland exploitation of
worker’'s, economic necessity, protection of thedalth and strength, to
secure for children opportunities and facilities develop in a healthy
manner and in conditions of freedom and dignity pratect children and a
youth against exploitation and moral and mateti@naonment. The state is
also required to make effective provisions for tigghwork, to education and
to public assistance in cases of undeserved wamnsure just and human
conditions of work and maternity relief, to securerk, a living wage and a
decent standard of life to participation of workémnsthe management of
industries.

Laws have enacted fixing the hours and minimum wagé
labourers and to improve their living conditionsaridus security schemes
have been framed. Besides, there are various ldhagy like Trade Union
Act 1926, The Minimum Wages Act 1948, EmployeedeStasurance Act
1948, Industrial Disputes Act 1947, Maternity BetsefAct 1961, Contract
Labour (Regulation and Abolition) Act 1970, Bondésbour Systems
(Abolition) Act 1976, Equal Remuneration Act 197@ferstate Migrant
Workmen (Regulation of Employment) Conditions ofvéee Act 1979, The
Child Labour (prohibition and Regulation) Act 198é. However, these
labour laws and policies are applicable for workiarshe organized sector
only”®. Unorganized workers in India constitute 92 petceh the total
workforce in the country. As against this an estedeB percent of the labour
force in India falls in the formal or organized w®c which is protected by
compressive labour laws covering Industrial Disputénfair dismissal trade
union rights, wage and working conditions, healifisurance, security
schemes ett. Recognising the need of providing social secuaity welfare
of unorganised workers and for other matters camedetherewith, the
Government enacted the Unorganised Workers Soewury Act, 2008 in
the 59" year of the Republic of India, to implement a Wa&l Social
Security Scheme. The Act provides for constitutioih National Social
Security Board at the central level to recommerftes®es related with life
and disability cover, health and maternity bengbtd age benefit and other
benefits for unorganised sector worker. The Actutises about the framing
of various welfare schemes. The various welfaresds offered for these
unorganised workers are for matters such as litedisability cover, health
and maternity benefit etc.

2 Articles 39, 41 and 43 of Directive Principles 8fate Policy of the Indian
Constitution.
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V. Inter-state Migrant Workmen Act, 1979

The employment system of interstate migrant labswas an
exploitative system prevalent more or less in edirdndia. It was rampantly
institutionalised in Orissa and in some other state Orissa the migrant
labour (called dadan labour locally) through cottives or agents (called
Sardars / Khatedars) are sent for work outsidestiie in large construction
projects. This system lends itself to various abuSardar promising at the
time of recruitment that wages would be calculategiece rate basis would
not be settled every month as promised. Once thekewoccame under
clutches of the contractor he took him to a far pifice on payment of
railways fare only. No working hours were fixed forerstate migrant
workers and they had to work on all the days inegkwinder extremely bad
working conditions. The provisions of the variowbdur laws were not
being observed in their case and they were sulbjgéotextreme hardship to
survivé®. Twenty eighth State Labour Ministers conferenet ton 21-10-
1976 recommended for setting up of a small compagtmittee to examine
all issues and suggest measures for eliminatingabluses prevalent in the
interstate  workers deployment. The compact commitighich was
constituted in February 1977, recommended the smantt of a separate
central legislation to regulate the employmentraéistate migrant workers
as it was felt the provisions of the Contract LabdRegulation and
Abolition) Act 1970 even after necessary amendmeatsid not adequately
take care of the variety of malpractices indulged by the principal
employers/contractors/Sardars/Khatedars etc. andetjuired facilities to be
provided to these workmen in view of the peculimcumstances in which
they are working.

The recommendations of compact committee had beamiaed in
consultation with the state governments and thevegit central ministries,
Interstate Migrant Workmen (Regulation of Employinand Conditions of
Service) Act, 1978 was passed by both houses of Parliament and Brgsid
of India gave his assent on 11-06-1979. The purpdghis act is not to
encourage interstate migration of workers agaihst interests of local
workers as the principal employers would have touinmore cost in
deploying interstate workers. The aim of the Act tis regulate the
employment of inter-State migrant workmen and tovjge for their
conditions of service and for matters connectedethigh. The Act defines
“inter-State migrant workmalf as any person who is recruited by or
through a contractor in one State under an agreearesther arrangement

% The Statement of Objects and Reasons of the-$taée Migrant Workmen Act,
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for employment in an establishment in another Statkether with or
without the knowledge of the principal employer t#alation to such
establishment. Employment of inter-State migrantrikeven in any
establishment is prohibited unless it is duly regisd under this Agt

V1. Rights of Inter- State Migrated Workers under the Inter-state
Migrant Workmen Act, 1979

Under the act is provided that an inter-State nmigreorkman shall
in no case be paid less than the wages fixed uhddvlinimum Wages Act,
1948. Wages payable to an inter-State migrant warkonder this section
shall be paid in ‘cash’ and not in any other mafioem®. Every inter-State
migrant workman is entitled to a displacement afloee at the time of
recruitment, which may be either seventy-five rigpeehalf of the monthly
wages payable to him, whichever is higheEvery inter-State migrant
workman is entitled to payment of wages during leeiod of journeys on
duty and is also entitled to’ journey allowancet foutward and return
journeys from the place of residence in his Statthé place of work in the
other Stat®. Several amenities are required to be providedhéo work
under the act include provision of suitable residg¢naccommodation,
adequate medical facilities, protective clothing doit varying climatic
conditions and suitable conditions of work takingpiaccount that they have
migrated from another Stdfe The inter-State migrant workman may raise
an industrial dispute arising out of his employmeititer in the host State or
in the home State after his return to that Stater dhe completion of the
contract of employment. He will also be permitteagpply for the transfer of
proceedings in relation to an industrial disputedieg before an authority in
the host State to the corresponding authority eniibime State on the ground
that he has returned to the State after the coraplef his contradf.

VIl. Duties and Obligations of Contractors under the Inter-state
Migrant Workmen Act, 1979

It shall be the duty of every contractor to feimsuch particulars and
in such form as may be prescribed, to the specHigithority in the State
from which an inter-State migrant workman is ret@diand in the State in
which such workman is employed, within fifteen ddysm the date of
recruitment, or, as the case may be, the date pfoyment, and where any

29 Section 6 of thénter-state Migrant Workmen Act, 1979.
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3 Section 16 of thénter-state Migrant Workmen Act, 1979.
3 Section 22 of thénter-state Migrant Workmen Act, 1979.
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change occurs in any of the particulars so furmishgeuch change shall be
notified to the specified authorities of both that8$°> and to issue to every
inter-State migrant workmen, a pass book affixedhwa passport size
photograph of the workman and indicating in Hindd&nglish languages,
and where the language of the workman is not Himdtnglish, also in the
language of the workm&h Further it is the duty of every contractor
employing inter- State migrant workmen in connettiath the work of an
establishment to which this Act applies, to enssuéable conditions of
work to such workmen having regard to the fact thaly are required to
work in a State different from their own State; andcase of fatal accident
or serious bodily injury to any such workman, t@ad to the specified
authorities of both the States and also the nexirobf the workmary. A
contractor shall be responsible for payment of wate each inter-State
migrant workman employed by him and such waged beagbaid before the
expiry of such period as may be prescriBed

VIII. Role of Appropriate Governmentsunder the Act

Appointment of registration officers to grant aedoke registration
of contractors/principal employers/establishm&ntsThe appropriate
Government may, by notification in the Official Géte appoint licensing
officers and define their respective limits of fdiction and powef8
Inspectors will be appointed by the appropriate €&oment to see that the
provisions of the legislation are being compliedhwin addition, power has
been given to the State Government of the homes Statappoint, after
consultation with the Government of the host Statspectors for visiting
the establishments wherein workmen from the for8tate are employed to
see whether the provisions of the legislation a@d complied with in the
case of such workmé&h Making rules for carrying out the purposes ok thi
Act subject to the condition of previous publicatientertaining appeals
from the aggrieved parties and disposal of the sasmer this AéE.

Needless to say, the Act exists only on paperrextdn reality. The
record of prosecutions or dispute settlement isoatmil. The migrant
labourers face additional problems and constraistthey are both labourers
and migrants. Hence, there is no improvement invibeking and living

:Z Section 12 Inter-state Migrant Workmen Act, 1979.
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conditions for migrant workers. There are no stites to adequately
address the basic issues concerning migrant latsations, leave aside,
addressing the whole gamut of labour relations. féasons are obvious.

I X. Conclusion

Migration of workers has become a social, econacanid universal
phenomenon in modern times. After independence yrayour laws have
enacted by the government of India. Besides, themment also adopted
various labour policies in order to improve waged working conditions of
workers in the organized and unorganized sectdtd, Game up with a new
programme called Mahatma Gandhi National Employm@nantee Act
(MGNEGA) in 2006 with twin objectives to create dmpnent opportunity
for rural population for certain minimum days iry@ar as a matter of right
and tap the vast reserve of under-employed and pioged labour force in
rural India; particularly women in time of agriautal crisis in particular and
non-agricultural seasons in genétal

It was anticipated that the programme will parieclyl benefit the
rural population in lean seasons and reduce digtdemigration from rural
to urban; increase the purchasing power in geremmdl create necessary
physical assets in rural areas using otherwiseppethlabour potential in the
rural area¥. This policy of Indian Government will definitelyeduce the
number of poor in the rural areas and provide ilngld security. The Inter-
state Migrant Workmen Act of 1979, provides manyfare schemes for the
inter-state migrant workers but it lacks of supsiom and transparency in
implementation. On the other hand there are nongtrvade unions of
migrant workers in the unorganized sector. The diamgg power of these
migrant workers is thus weaker than workers in ¢dhganized sector. To
improve the conditions of the migrant workers iv&y important that they
must be represented by strong trade unions. Adirétite workers shall be
provided with the benefits of Public Distributiorystem (PDS) Cards to
avoid buying food grains and kerosene at higheregriThe remuneration to
interstate workers shall be deposited in their bacdounts and not by cash
by the contractors. All the details of the intetstavorkers deployment
outside the state shall be made available to thie stuthorities promptly.
The state government authorities shall conduct m@i@ng yearly audit of all
employers / contractors in a state regarding depémy of interstate workers
and submit yearly compliance status or implememtateport to the state
assembly for their scrutiny.

3 Viswanathan, P.K. and Amit Mandal, NREGAS as rimsient of Gender
Mainstreaming : An Exploratory Analysis, Man andvBpment, 34 (3) : 17-
36 (Sept.).
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