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I. Introduction

The right to self-defence is a natural one known and recognized sincc
time immemorial, which is available to individuals and, after the
emergence of States, to States as sovereign entities.’In the traditional
war self- paradigm, States protect themselves either against armies
massing against their border, or after attack by another nation-
State.*After the massive terrorist attacks on the United States on 11
September2001 (hereafter 9/11) led to *a different kind of war against a
different kind of enemy’. a global war on terrorism.” Self-defense in
this “unseen enemy’ paradigm is ambiguous as it is not inherently clear
who is attacking the State or who the State is protecting itself
against. ® This security threats posc a serious challenge to the
international legal regime on the use of force in self-defense. The
question whether international law permits the use of force not in

response to existing violence but to avert future attacks has taken on
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added significance in the aftermath of 9/11.°It is the purpose of this
article to examine whether, and if so under what circumstances,
existing international law permits anticipatory and pre-emptive use of
force in self-defense. To that end, this article reviews the legal
framework on the use of force in self-defense under customary and
modem intemational law, and will briefly explain the

terminologicalmeaning of anticipatory and pre-emptive self-defense.

I1. Self-Defense in International Law

Dinstein describes that “The essence of self-defense is self-help: under
certain conditions set by international law, a State acting unilaterally —
perhaps in association with other countries — may respond with lawful
force to unlawful force (or, minimally, to the imminent threat of
unlawful force).” The roots of customary international law as it relates
to self-defense can be traced back to 1837, and the destruction,for
attempting to transport supplies to Canadian insurgents. of an American
steamship Caroline by British forces.*In the correspondence with the
British authorities which followed the incident, the US secretary of
State, Daniel Webster, laid down the essentials of self-defense: there
must be ‘a necessity of self-defense, instant, overwhelming. leaving no
choice of means, and no moment for deliberation.”"These principles
were accepted by the British government at that time and aceepted as

part of customary international law. "
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there are controversies as to what constitutes an armed attack.' The ICJ
in the Nicaragua caseobserved that an armed attack includes: (1) action
by regular armed forces across an international border; (2) action by
armed bands, armed groups, irregulars and mercenaries when (a) they
are ‘sent by or on behalf of a State’ to carry out an armed attack against
another State, and (b) the attack is of such gravity as amount toan
actual armed attackconducted by regular armed forces.'"The Courtalso
distinguished ‘the most grave forms of the use of force (those
constituting an armed attack) from other less grave forms’'? and this
was reaffirmed in the Qil Platforms case.”” However, there are still
controversiesconcerning the definition of the concept and the
identification of an armed attack, especially in the case of modern

. : 21
missiles and naval mines.

The terms ‘anticipatory’, ‘pre-emptive’, or ‘preventive’ self-defense are
often used interchangeably, but should not be regarded as synonyms
because many practical consequences result from their use or
misuse.” Whilst not of universal usage, perhaps the distinction most
often employed in the literature and the one adopted in this article is as
follows:

‘Anticipatory’ self-defenseis the most immediate form, taken in
responsc to the threat of an armed attack which, although perhaps not
yet launched, is deemed to be imminent; ‘prc-cmptive' self-detense

refers to action that is taken against a perceived threat of a more
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Third, the response must be proportionate to the threat: and Finally, the
self-defensive action must be taken as a last resort, after peaceful
means have been attempted.r In the judgments of the Nuremberg
Tribunal the judges also expressly refeired to the Caroline incident in
order to uphold the view that self-defense was justified if exercised in

face of an imminent threat.

In the post-Charter era, two schools of thought exist regarding self-
defense in international law.”’The restrictive school argues that the
language of Article 51 makes it clear that self-defense is lawful only
when an armed attack occurs. and not as a first strike option.”® They
also assert that the pre-existing customary law on anticipatory self-
defense was extinguished by Article 51. i Expansive school, by
contrast, argues strongly against the assertion that Article 51
extinguished the customary law.’* Their most persuasive argument is
that Article 51 preserves the ‘inherent right” of self-defense, which is
an explicit reference to the customary international law.*As customary
international law permits an act of anticipatory self-defense when the
threat of an armed attack is imminent, it is therefore not implausible to
interpret Article 51 as leaving unimpaired the right of self-defense as it

existed prior to the Charter.**
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in the face of an objectively existential threat.”’In the O Platforms
Case, the Court’s consideration of a “cumulative cffects’ test could
suggest an openness to self-defensive force that is not necessarily
excrcised in reaction to a single imminent threat, so long as a State
could demonstrate a cognizable threat bascd on a clear and ongoing
pattern of strikes. ™" In the casc of Armed Activities on the Territory of
the Congo, the Court continues to avoid taking an express position on
the lawfulness of anticipatory self-defense or cven providing

. . . . 4
meaningful obiter dicta on the matter.

I1I. HI. Anticipatory Self-defense: States’ Practice, Justifications

and Reactions

This section will briefly examine some case studies that help to

shed light on the question of lawfulness of anticipatory self-defense:

III. IIL. I. The 1962 Cuban Missile Crisis

On 22 October 1962, the United States indicated that it had sufficient
evidence that nuclear missiles of Soviet Union were being installed in
Cuba, brought to Cuba by Soviet ships. On 23 October 1962, after the
United States” request for the Soviet Union to desist and withdraw the
installation and shipping of nuclear missiles to Cuba was not acceded
to, President Kennedy ordered a naval ‘quarantine’, which consisted of
a naval blockade to inspect all ships going to Cuba, to preventthe

transport of missiles and related material to Cuba and to compcl the
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weight and Israel made the alternative claim that the blockade by Egypt
of the Straits of Tiran to passage by Israeli vessels amounted to an act
of war; it was an armed attack justifying self-defense under Article 51.
Most, but not all, States were opposed to this use of force by Israel, but
in the ultimate resolution passed by the Security Council there was no
express condemnation of Israel.’® It was a clear indication that Israel’s

claim of anticipatory self-defense found little support.™

IITL. II1. I11. The 1981 Israeli Attack on Osirak Nuclear Reactor

On 7 June 1981, Israel led a cross-border air strike with 14
fighterjets that destroyed the Osirak nuclear plant in Iraq,szon the
allegation that it was a threat to its existence. In the Security
Council,lIsrael specifically invoked the right of anticipatory self-defense
and relied on an expansive interpretation of Article 51.°*Again, the
debates of Security Council reflect division as to the permissibility of
anticipatory self-; however, most representatives seemed to accept the
existence of the doctrine in international law even if they disagreed on

the scope of the doctrine and its application in this case.”

IIL. I1L. IV, Other Examples

Other situations that may be classified as State resort to, at least
partially, the doctrine of anticipatory self-defense to justify the use of

force include the Israeli military invasion of Egypt in the Sinai
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likely that it will no longer be in a position to defend itself.** Therefore,
they relied on common sense and logic to support the continued
recognition of a doctrine of anticipatory seclf-defense in customary
international law, ** and suggest stopping those weaponsby taking

anticipatory actions before it is too late.®

V. The Doctrine of Pre-emptive Self-defense: Does it exist under

International Law?

Reisman defines pre-emptive self-defense as ‘a claim of authority to
use, unilaterally and without international authorization, high levels of
violence in order to arrest a development that 1s not yet operational and
hence is not yet directly threatening, but which, if permitted to mature,
could be neutralized only at a high, possibly unacceptable, cost.”® The
goal of pre-emptive self-defense is to prevent ‘more generalized threats
from materializing’ rather than trying to ‘preempt specific, imminent
threats.”* As to the legality of the doctrine arguments have been
advanced through the years. However, the most recent National
Security Strategy of the US represents a marked departure from the past

.68
practices.”

V. I. The National Security Strategy of the US: The Bush Doctrine

After 9/11, the US and the UK launched Operation Enduring Freedom

against Al-Qaeda and Taliban targets in Afghanistan on 7 October
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the legality of the new US position which claims a definitive legal right
to use force in pre-emption of an attack.Furthermore, even among the
supporters of a pre-emptive right to self-defense, many would not allow

~ -~ . - . . 7(
the use of such force in theabsence of a clear and imminent threat.””

V.11. The 2003 Iraq War: Justifiability of Pre-emptive Self-defense

In January 2002 State of the Union Address, President Bush declared
that the greatest danger to America lay where terrorism, rogue States,
and WMD intersected and that there was an “axis of evil® consisting
TraqIran and North Korca.™ In the period betwcen 9/11 and the
eventual attack on Traq in March 2003 there were dcep divisions
between States on whether to use of force against Iraq and whether
there was any legal justification for Operation Iragi Freedom.”' Some
writers justified the Iraq war as legal under the authority of the Security
Council Resolution 678 (1990),% arguing that at the date military
action commenced, Iraq continued to be in material breach
of(disarmament obligations)}Security Council resolutions 687 (199 1%
and 1441 (2002),84 which posed a threat to international peace and
security. ™ The US justified its action relaying both on the implied
authorization of the Security Council and the right of self-defense
against terrorism.”® These notions have been rejected by many scholars
arguing that there was no conclusive evidence that Iraq had relation

with Al-Qaeda and was devcloping WMD.*" Moreover, they asserted
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the prerequisite elements of the Caroline formula.” For example, the
requirement of necessity can be met the severity of the attack is
expected to be particularly devastating. The notion of proportionality
would be met just as it would under more traditional notions of the use
of force in self-defense. With respect to modem WMD the last
opportunity for response might exist somc time before the attack
commences. Thus, the criteria of mmminence should consider the
defensive act in relation to the last opportunity the victim has to
undertake alternatives to force.” The US claim to a right to pre-
emptive self-defense rests on the contention that the current threat
poscd by non-state terrorists and rouge States demands new or at least
modified understanding of international law in relation to the use of

- g3
force. -

V.ILII. Arguments against the Legality of Pre-emptive Self-

defense

The restrictive school argues that there is no pre-emptive right of self-
defensc under the UN Charter as well as under customary international

96 . . . . .
" They arguc that it breaches the corc principles of international

law.
law.”” From the textual reading of Article 51it is understandable that
the draficrs of the Charter did not intent to allow unilateral pre-emptive
usc of force by States.” To deal such a situation they inserted Chapter
VIl in the Charter which allows the Security Council to act pre-

emptively, authorizing military force. not only for acts of aggression,
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Despite the fact that the issue deserves more rigorous further study and
it is not possible to discuss all the relevant matters in details within this
limited space, it is revealed from the above discussion that some States,
mainly the US and Israel, have raised the doctrine of anticipatory self-
defense, sought to rely on it and acted, at least in their view,
consistently with the doctrine; other States appear to accept the doctrine
in theory, but have rejected any purported applications of it; some
States reject the doctrine entirely. It is established above that the
concept of armed attack includes an imminent attack and therefore,
anticipatory self-defense is a credible rule of international law. On the
other hand, it has been revealed that the pre-emption is a much broader
and therefore, much more dangerous doctrine than anticipatory self-
defense. The US is found as the main propounder of the doctrine of
pre-emptive self-defense, while others, except few, rejected it entirely.
The evident lack of support for the doctrine, the consensus emerged
that it was not one that was, or likely to become, acceptable under
international law. However, it seems certain that the rnights of
anticipatory and pre-emptive self-defense under international law will
remain clouded and indistinct until such time the ICJ or the United

Nations makes apronouncement on the issue.
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