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Critical Appraisal of Constitutional Provisions

Dr. Biswajit Chatterjee’
|. Analogy of British Monarchy:

There is an analogy with the British system as to the formation of Government under
our constitution. Thus for the proper understanding of this subject we will have to look into
the Monarchy in England. The British political system is in form Monarchial. But it is a
limited or constitutional Monarchy as opposed to an absolute or strong Monarchy. That is to
say the Governmental powers which as a matter of legal form are vested in the Queen are in
practice exercised according to the laws, customs and conventions of the conétifTitien.
sovereign chooses the Prime Minister. Conventions ensure that in most cases the choice is
formal, for the sovereign is expected to send for the leader of the party or group of parties
that has, or can control a majority in the House of Commiofke nature of Queen’s choice
necessarily depends upon the State of parities in the House of Commons. The simplest case
is that in which a party has a clear majority. The Government must clearly be formed out of
that majority and, if it has a recognized leader, he will be the Prime Midfistétus in 1855
Queen Victoria, who preferrederby, was constrained to appoiRalmerstone and in 1880

she reluctantly appointed Gladstoaéhough she would have preferred Harington

The rule is that on the defeat and resignation of the Government at Queen should first
send for the leader of the opposition. There is thus a long series of precedents covering more
than a century. In each case, the Monarch has sent for the leader of the opposition. The rule
has its corollary that before sending for the leader of the opposition the Monarch should

consult on oné.

There are exceptional circumstances when the sovereign really has to exercise a

personal discretion within limits; and this is perhaps the most important function of the
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sovereign at the present day. There may be marettho parties in the House of commons
with no one party having an absolute majority, eiths a result of general election or on a
defeat in the commons of a Government that hasdyreeen granted a dissolution; and the
guestion whether one of the minority parties ifagoch, will be able to carry on Government
with the support of one of the other parities orettier a coalition shall be formed. The
sovereign then may consult all interested partigb & view to the formation of a Ministry

that can hold a majority in the Hou5e.

Here one important question still remains that ese no parity has a clear majority
in the House of Commons will the Crown then be gdidy the choice of the outgoing Prime
Minister, who has lost the confidence of the Househe matter of selecting his successor?
In practice then Crown has taken the advice ofaimgoing Prime Minister in 1924, 1929
and 19352 ButLowell, writing in 1912 described any right of a Prime Mter who has lost
the confidence of the commons, to nominate his essmr as ‘improper, absurd and
grotesqué. An example of the Crown not seeking such advies im 1923 whelGeorge V
did not inviteBonar Law to recommend his successor. In fact there isarstidutional
obligation upon the Crown to consult the outgoingm® Minister, in the matter of finding
out his successor. So when no party has a cle@ritgan the House of Commons the King
must then use his own judgment as to which leadewduld summon, subject only to the
condition that the person summoned must be abbterramand a majority by some coalition
or compromise with the other parti¥sGeorge Vtook the initiative in the formation of the
National Coalition Government und&amsay MacDonalin 1931 when economic crisis
caused the minority labour Government to break Tipe king consulted the conservative and
liberal leaders, each of whom had a considerabllewimg in the House and then entrusted

1 On the other hand, when

MacDonal with the task of resuming office as head of aitioa
Baldwin’s minority conservative Government was defeateche House in 1924 not long
after a general election, the Kind did not seek adyice before sending fdRamsay
Macdonal, the leader of the second largest paftyNeville chamberlain, the Conservative
Prime Minister resigned in 1940 when he realizeat tte had lost the confidence of his own

party as well as of the labour party. A Coalitiomv@rnment was needed. The possible
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choice of a successor then lay betwgénston Churchill, First Lord of the Admiralty and
Lord Halifax , Foreign Secretary. The labour party was wiliagerve unde€hurchill but
not Chamberlain. Chamberlain then tendered his resignation. In an informatussion as
to his successor the Kind suggestantd Halifax . But Chamberlain told the Kind what
Lord Halifax had said “I aske@hamberlain his advice” the Kind recorded “and he told me
Winston was the man to send for ... | sent fdfinston and asked him to form a

Government.*®

In 1923 Bonar law, the conservative Prime Minister was so ill that dent his
resignation toGeorge V. The choice of successor lay betwdssrd Curzon, foreign
Secretary and former viceroy of India, a stateswfdorilliant gifts and vast experience, and
Mr. Boldwin who although recently was appointed as the Chemoafl the Exchequer, had
little political experience and was not well knowitther inside or outside the House. After
the King or his private secretary had consultedd Balfour (former Prime Minister) and
Lord Salisbury (Lord President of the council) and members of @mernment party, the
King chooseBaldwin both on personal ground and because he was irCtdmmons,

although the latter reasons emphasized in breakimgews taCurzon.**

In effect owing to the fundamental principle of Ge Government that the Cabinet
must have the confidence of the majority in the $#oaf Commons, the choice of the Prime
Minister by the Crown has become almost automatioprmal circumstances, and the King
must invite the leader of the party or group comdmag a majority in the House of
Commons, to form a Ministry. The Crown can no lengnpose his personal wishes as
against the majority in the House of Commons, andhoice of his Ministers. This does not
mean, however, that there is no scope for the sesof Individual judgment by the Crown
in the matter under any circumstances whatever.th®@rother hand, the appointment of the
Prime Minister, as has been already seen is otteedew cases where the King has still left
to him some degree of personal discretion. He Umsgsdiscretion only in exceptional
situation. But even then, the convention is thatdovereign should not take interest in any
particular party but should maintain his imparpakition.*®> The first business of the Prime

Minister after he himself is appointed is the seter of his colleagues. Of course, the
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appointment is formally made by the King, but thedis not expected to interfere with the

Prime Minister’'s selection of Minister§.
[l. Invitation to Form Government:

Our constitution has clearly envisaged the fornGovernment but it is silent as to the
made of formation of Government. In other words tonstitutions does not clearly lay
down, to whom the president shall send invitatofiorm Government; whom the President
shall invite for the formation of Government. Thenstitution says that there shall be a
Council of Minister’” The President shall appoint the Prime Ministet ather Ministers on

the advice of the Prime Ministet® The provision relating to the states are almastlai. *°

We have adopted a Cabinet form of Government onlitiee of British Model. The
convention of Cabinet Government is that the helath® Executive would call upon the
leader of the majority party or a person capableamimanding majority in the legislature to
be the Prime Minister and to form the Cabinet. Udioour constitution does not expressly
require the President to call upon the leader eftiajority party, the rule of responsibility in
Article 75(3) will restrict the choice of the Prdent as in England, and it is only in marginal

cases that there will be any scope for the Pregglemlividual judgment®
i) When Single Largest Party has Majority in the Haise:

The well established rule of English conventionhiat the Crown must invite the leader
of the party in majority in the House of Commongdon the Government. In other words in
normal circumstances, the King must invite the éeaaf the party or group commanding a

majority in the House of Commons to form a Governine

In India this convention has been applied at sévares and it has become a well
established rule so far as the formation of Goveminis concerned under our constitution.
When a single largest party has majority in the $¢ouhe President must invite the leader of
the party to form the Government. In order worldafier a general election the party in
power or any party returned with a clear majoritpécomes the constitutional duty of the

President to invite the leader of the party to fdvhmistry. Similarly the Governor of the
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states must invite the leader of the single largasgty when that party has a clear majority in

the Assembly. In this regard the Report of Sagk@dmmission says that;

“The leader of the party which has an absolute nitgjm the legislative assembly should
in variably be called upon by the Governor to foamGovernment. This is a time
honored convention of a Cabinet form of Governmenhere is no controversy in this

regard.*
i) When Single Largest Party is in Minority:

In this regard the rule of English convention istthvhen no single party controls a
majority in the House of Commons, the King must b&eown judgment as to whom he
should summon. He would then summon a leader whbe King's estimate is capable of
controlling a majority by entering into a coalitian compromise with some other party.
Similarly when the single largest party in the miityoour President has to use his own
judgment as to whom he should summon. He would gwemmon a leader who in his
estimate is capable of controlling a majority ire tHlouse whether by a coalition or
compromise with some other parties. He may firgité the leader of the single largest party

and ask him to show majority within a reasonabteeti

But there is no rule that the President is bouncatbfirst the leader of the single largest
party. What is needed on the part of the Presidetiat he must explore all the possibilities
of finding a person who could form a coalition @ngromise with the help of two or more
parties and command the support of the majoritthefHouse?® The same rule applies to
the states and the Governor has to act accordirigljd.S. Jain v. Union of India®* a full
Bench of Allahabad High Court held in regard tormation of Government that Article
163(1) had to be read along with Article 164(2hviting the leader of the largest party to
form Government is not necessary even if it wasravention. The Court also stressed that

convention cannot override the specific provisibthe constitution.

It must be noted that the constitution does nouireqthat a person must prove or
establish his majority in Lok Sabha before he iited to be the Prime Minister. The
President may first invite and appoint him and ¢aéer ask him to prove his majority or
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seek vote of confidence in the Lok Sabha withireasonable period. This is what the
President did in appointingharan Shingin 1979,V.P. Singhin 1989,Chandra Shekarin

1990 andP.V. Narasima Raoin 1991, Atal Bihari Vajpayee in 1996, andH.D. Deve
Gowdain 1996 and agaiAtal Bihari Vajpayee in 1998%°

lll. Hung Parliament and Appintment of Prime Minist er:

‘Hung Parliament’ in common parlance, is undeydtevhen no political party after
general elections on dissolution of House enjoyohite majority in Lok Sabha. Electorate
does not choose to return a single party with atieshajority.>’ Strictly and technically, the
term “Hung Parliament’ in U.K. is applied to a sition where Parliament is unable to throw
up any Government or unable to take any decistoSuch a situation could arise in India
only in the extremely unlikely event of no party leader being able or willing to form a
Government after a general election. Merely besausingle party is not returned to the Lok
Sabhya with absolute majority, it does not beconttuag Parliament. If some parties can
come together and a coalition government or evenirerity government is formed and
commands the support of the members of Lok Sat#re ik nothing ‘Hung’ about £ The
Readers Digest Dictionary defines Hung parliamers & parliament wherein no party has

won a working majority.”

The result or the consequence of a Hung parliansesither a minority Government
or a coalition which can command a majority in Hmuse. One question that is still relevant
relates to the meaning of the term hung parliamdstit the consequence only of general
elections or can it be also the result of politidelvelopment in a given situatio#or
example, if a majority Government is reduced todtatus of a minority Government because
of the defections or splits in the ruling party whis permitted in the constitution its&las
well as endorsed by the judicial process. Whailtesis a consequence of such defections or
splits is the fact of the majority party or a ctiah being reduced to that of a minority. As
such the fact of having a minority Government imratady after the election or having a

minority Government as a result of the defectionspiits in between should not make any
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difference. In other words, the meaning of thentér the Indian context should be expanded
to as to include both. Taking both together, iyrha said that the term hung parliament need
not be the consequences only as a result of thergleelections, but should also include the
consequences of any split or defections througlchviihe ruling party or the coalition is

reduced to a minority?

The question remains as to what the President doust the case of hung parliament?
In other words whom, the president shall invite apgoint as the Prime Minister? This is
undoubtedly a situation incomparable to one whemgngle largest party commands the
majority of the House. In Britain in the case afl parliament the King exercises his
discretion. Following the same, Indian Presiddstb acts in his direction. In other words,
hung parliament affords him an opportunity to eiardis personal discretion. There have
been arguments to the effect that even this perstisaretion should be guided by the
constitutional provision and nations’ interedt. There have been argument that he must
explore all the possibilities and options both tidhg and responsibly to install a responsible
and stable Government. He must explore all theipitiss in finding a person who could
form a coalition or compromise with the help of tsomore other parties and command the
majority of the House. On finding such a persdwe, president shall appoint him as Prime
Minister and give him a reasonable time to prowgerhajority. The governing principles to
determine the presidential choice is the viabitifyan incoming regime and not the simple
arithmetic of inviting the largest party. The ‘bility’ test as opposed to the largest party
arithmetic leaves the president with three choftes.

(1) The party or combination with a working majorithé€tminority test).

(2) The party or combination with an assured absoluppart even if it is short of a
working majority (the absolute support test).

(3) In the absence of choices 1 and 2, the largesy partombination even if it does
not possess a working majority (The most viableaniy Government test).

The president cannot move the choice no. 3, wthispossibilities of choices 1 and 2

are manifest. The viability test accords with coom sense and practice. Taking cue from

32 3See IBR 8, vol. XXV(3), 1998, at 46.

33 Ankit Majumdar and Ashim Food, ‘Coalition hung fi@ment; political problems and political solutiofBR
vol. XXV (3) 1998, at 65.

% Gautam Narasimhan and Jayanta Mehta, “Hung Patiinander the Indian Constitution: A Study in the
light of Contemporary Development, ‘IBR vol. XXV(3)998 at 69.

7



the Government of India Act 1935, the Instrumeninstructions proposed for schedMeof
the Draft constitution of 1948; mandate that thespe who is most likely to command a

stable majority be invitet’

The viability test, it may be argued places undepartance on the institution of
Presidency and may even have delighted critiquesHiB. Mukherji by recognizing the
discretion in a proactive Presidéfit. It may be argued that these apprehensions are
misplaced. On a reading of Article 60 of the cdngbn and given the postulate that Article
75(1) is an exception to Article 74the president is but to act in a manner to enstateility
which seems to elude the polity at large in thes@ne>®

Since independence, Congress was retaining absolterity in the parliament. In
1967 scene in Indian polity changed to a consideralzstent. National Emergency was
imposed in 1975 and lifted in 1977 after the dextlan of Lok Sabha Election results. Janata
Dal came into power. But power struggle within tparty led to fall of the Janata
Government headed I&§ri Morarji Desai, Prime Minister who had to resign as different
parties withdrew their support to the Janata Gawemmt.Mr . Charan Singh formed separate
group and Congress Party pledged the support t&Gtvernment formed by him. President
of India invited him to form the Government andvis@s appointed as the Prime Minister of
India. He was given sometime to prove his stremgtich he could not do so because the
support was withdrawn by the Congress on 20.8.H980thus he had to resign.

Questions relating to the condition imposed by Eresident askingir. Charan
Singh to prove the majority within a limited timeframe that time were also taken to the
courts. The High Court of Calcutta did not decatethe competence of the President in
imposing such a condition, but avoided the quedbpisaying that the condition of seeking
confidence within a limited period was an act ajHast priority in view of the situation then
prevailed®® The High Court of Delhi went one step further &eid that the appointment of

**1d at 70.
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Mr. Charan Singh and the time given to prove thgntg on the floor of the House were not

only proper but also constitutional and unobjecilale in view of Articles 75 and &8.

Such situations have arisen also in 1989 at the tunenSri V.P. Singhwas invited
to form the Government and wh&nP. Singh’s Government fell down in 1990, another split
up group headed bS$ri Chandra Shekhar was invited to form the Government. The split
up group was from the Janata D&ri Chandra Shekar formed the Government with the
support of Congress party. The support was aksv tn withdrawn and General Elections
were held in May 1991 Congressl appeared as the largest party although failed ¢arse
majority needed for forming Governmenk.V. Narasima Raoas the leader of the largest
party was invited by the President and appointetth@$rime Minister.Narasima Raowith
the help of other regional parities formed his Gaweent and completed his tenure. Th& 11
Lok Sabha Election 1996 produced the somewhat @eadsult in which no single party
could secure majority for the formation of Govermihindividually. B.J.P. appeared as the
largest single party and the President invitéd Atal Bihari Bajpayee as the leader of the
single largest party (B.J.P.) to form the Governinéte was appointed as the Prime Minister
by the President and was given sufficient timertov@ majority. But this Government could
only last for 13 days as it failed to secure costfick at the floor test. In the meantime Janata
Dal, leftists and little other parity combined ttiger and formed National Front and selected
their leadeMMr. Deve Gowda. He was invited by the President and appointeth@$rime
Minister. He secured the confidence of the Houseé @ongress this time supported the
Government. Interestinglpeve Gowdawas removed subsequently anid. Gujral as the

head of the National Front became the Prime Minete continued for few months.

In 1997, support was withdrawn by the Congress afty the National Front
Government was reduced to a minority. The resws wnid-term poll in which B.J.P.
returned with victory; although little short to okamajority. But this timeAtal Bihari
Vajpayee was able to secure the support of several othkticab parties and confirmed
majority and thus he was appointed as the Primasiéin

While constituting theXll Lok Sabha Dr. Sankar Dayal Sharma seems to have

glossed the first two options and directly exertisiee third choice in inviting the largest

“0 Dinesh Chandra v. Chaudhuri Charan Singh, AIR 1980 Cal 114.



party* The result was for all to see a 13 day Governm&While constituting théXIl Lok
Sabha Dr. Narayanan, in asking the B.J.P. to adduce documentary prdofsoclaim of

majority has cemented the first and the secondpgtavailablé?

IV. Sequence of Events (During 1989-1999) at the Bla Drop of Coalition Government
Prior to Dissolution of the Xii Lok Sabha and the Ple Of President:

Since 1989, coalition Governments seems to havegades the bane of our multi-
party democracy. The country’s first brush with tlep governance came after Morarji
Desai’s Janata Party Government fell, barely twaryefter it assumed power, in July 1979
due to serious differences among its constituefitisat was when Chaudhry Charan Singh
headed the country’s first minority coalition Gowerent, which had to bow out within a few
days (28 July 1979 — 14 January 1980), after theg€ass withdrew support. Following is a
chronology of the jinxed phase that set in aftefivR@andhi’s Congress failed to muster an

absolute majority in the 1989 general electiths:

December, 1989: V.P. Singh heads the National Feoatition with outside support from
BJP.
« 1% November, 1990: BJP withdraws supports after L d#vani’s arrest during his
controversial rath yatra. V. P Singh loses comfadevote on 7 November, resigns.
« 16" November, 1990: Chandra Shekar, Prime Ministethat head of another
coalition with Congress support, wins vote of cdafice.
« March 4", 1991: Chandra Shekhar quits after Congress wethsirsupport over
alleged surveillance of Rajiv Gandhi by Haryanaqml
 June 1991 — May 1996: A period of relative stapilhs P V Narasimha Rao’s
Congress Government completes of five-year term.
« 16" May, 1996: A. B. Vajpayee led coalition Governmentorn in, but resigns 13
days later unable to muster a simple majority.
« 1% June, 1996: H D Deve Gowda’s United Front camlitassumes office with

outside support from Congress.

“1 See, Viability test and options 1,2 and 3, Sup®Ba
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11" April 1997: Gowda resigns after losing trust vageCongress pulls out.

« 1% April 1997: | K Gujral heads another United FradBbvernment supported by
Congress and wins confidence vote the following day

« 28" November, 1997: Congress withdraws support arjcaGresigns, preferring not
to seek a vote of confidence.

« 19" March 1998: Vajpayee's coalition Government takesr after the general
elections.

« 28" March 1998: Vajpayee wins trust vote with crudedt minute support from
TDP.

« 14" April 1999: AIADMK withdraws support. Presideasks Vajpayee to seek a
vote of confidence.

« 15" April 1999: Vajpayee moves vote of confidence.

« 17" April 1999: Vajpayee loses the trust vote byrayk vote, resigns.

In April 1999 the role of the President came inteestion amongst the media and the
constitutional lawyers when one of the coalitionrtpars in the B.J.P. led Government
withdrew support which led to the dissolution of ttok Sabha after a couple of luck drama.

The role of the President was criticized by mangpte** It was argued by many
critics that President Narayanan was wrong in @sRkinme Minister Vajpayee to seek a vote
of confidence afterJayalalitha withdrew support to the B.J.P. led coalition. ®in
parliament was in session and scheduled to meatday, the President should not have
askedvajpayeeto seek the confidence vote goes the argumeneSuaitics say that in 1990
when the BJP withdrew support to theP. Singh Government, and in 1997 when the
Congress ditcheti.D. Deve Gowda,Parliament was not in session, and so President,
Venkataraman and S.D. Sharma respectively asked the Prime Ministers to seek a
confidence vote at a specially convened sessioBupgreme Court CounsBhajeev Dhawan
says thatNarayanan created this crisis. He has forced a confidenoéan. The idea is
disastrous, since parties can now rush to the geesiand prompt him to ask the Prime
Minister to prove his majority. The President'snstitutional duty is not to put the Prime
Minister at risk,Dhawan said that the rug-pullers should have been askeaddee a no-
confidence motion since the onus is on its sponsopsovide an alternative.

“4 Rajesh Ramchandran ‘Fair to a fault?” Publistredindustan Times, New Delhi™Vay 1999. P. 12,
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Constitutional expers.L. Shakdher believes that the President should have merely
forwardedJayalalith’s letter to Vajpayee and perhaps privately hintetht desirability of
providing his majority. The impending finance bilh any case, would have shown whether
or not the Government had majority. What the Plessi has done is wrong and hence it

should not become precedent.

The clinching argument in the President’ defenss feawarded byK. Sukumaran
he said that the AIADMK was a pre-poll ally, comrdad a significant number of M.P. and a
part of the Government. The President adoptedjtinekest simplest and most appropriate
procedure by asking the Prime Minister to proverhggority without fixing a time-frame. In
March 1998Narayanan had waited almost 10 days for the B.J.P. to fiwrdigyalalith’s
letter of support. This became the basis for lmnmvite the B.J.P. to form the Government.
According toRajni Kothari, a political scientist since the very basis ceaseéxist the
President had to act to ensure stabiffity.

Most experts hold Narayanan responsible for theosipipn’s inability to provide an
alternative Government. According kmthari *® the President allowed the game of numbers
to drag on far too long. However, he was fair ttaalt*’ Without getting involved in the
numbers; should have simply invited the secondelstrgparty. In other words, the second
charge leveled against the president was that baldmot have become involved in the
numbers game by asking the Congress and BJP te fhiavthey had 272 MPS.

But it must be noted that the President faced ckytrsituation this time. Had he
straightway invited Sonia Gandhi, he would havenbaecused to replacing one caretaker
Prime Minister by another in the event of her fajlito prove her majority. Thus, he
preferred to count heads. It would be very unfaicompare President Narayanan with his
predecessors as none faced these challenges. dHe baercise discretion in a complex and
unprecedented situation. India is now witnessimeaod of unstable Government trying to
retain majority by the thinnest of margins, andgired too much on allies consequently those
provisions of the constitution, normally not in ogigon, are now being increasingly relied
upon by the President.

> See Hindustan Times, New Delhf® May 1999, p.12.
46
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“7|d, See the opinion of K. Sukumaran & also RajotHéaria.
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