The idea of defining and declaring the rights of wman and
of citizen is not a very recent contribution to political theory,
Sinee the days of the French Revolutiony the
Origin & growth of } _ -
ftjz-ndzamental mman notion of defining Rights of Man and of
rights. _

Citlzen has become an artlcle of faith for

(D
liversliom

| Men nommelly value liberty only when it 1s denied to
them, But its denial is a denisl of all that makes life worth living, 5
g0 that the spirlit of the prisoner cries out for libherty snd again for
liverty, as the lungs of the man who 1s choking cry ocut for alw,

(2
Liverty indeed is the alr of the airlit .

ﬁuﬁdamentai Rig?lts represent the moderni sed versio_n of
the traditional natursl rightss They have been regarded as not only
basle to the development of human perscnallty, but also as en indise
peﬁ;sable(conditiqn of the peaceful Tg;e.mgreiss of the world and vitally
essential for a stéble international societys In a much narmweé
senee, the alm of having a declaration of fundamental rights i1s thet |
certain elementary freedom of falth and so O, shculd be regarded as |
1nviolable under all condltions and that the country should not be ;

(3) ‘ ' #
sble to tamper with them .

The modemn conception of rights was unknowh in sncient




Greece where society was divided inte free cltizens and glaves who
had no rigm:s.\ The Roman peried was not conducive to the develo;p-‘
ment of sﬁgh a coneéption in a universal sense, The advent of
christiémity lmproved matters congiderably from the stand po:mt pf |
humen 1life an(i personallty, but it was not until the late seventeenth
and the eighteenth eenturles thet the neeessitﬁ for a set of written
guarantees of human frecdoms was serlously felty, as the symbol of é
new philosophy and new way of life, unthinkable, in the feudal,
monarchical and sbsolutlst soclety preceding its Tven the hlstori-
cally famous Magna Carta, which has been hailled in some quarters as
the greatest c_harter. of humen liberty, should be considered as no

morve or.no bhetter then sn attempt of the feudal Barons of the Middle ‘
Ages to secure thelr péivilege and nosition agoinst the monareh, It |
was not a declarstion of the wights of all citlzens, much less of all
men(éz It vas Locke, Rousseau and Thomas Paine's sincere and zealous
advocacy of the rights of man *‘.:hapinitiated the prcéess- of congti~ -
tutional incorporation and safeguard of righ‘ta; of individuals living
in a free democratic soéiet&—free from the arbltrary shackles of an

authoritarian absolutist rule, not of laws hut of man,

Locke was of the opinicn that the originsl state of
nature vas one in wilch peace and reason prevailleds It was not law-
| iess, sinee men lived undepr natural Lave Undeyr the law of nature all
lmen were equal and possessed equal natural rights. Loci:e defined |
these as the rights to 1ifet liberty and property, In hig op:lnibn,
the povers of the léglslatures were not to be absolute’ behind it
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stood the comrunity, which retaineq its natural rights, and which

might dissolve the govemment if it acted contrary to its tmst,.

Men are bom and renain free and equal in rights®, ahd
"the lav is the expression of the general w:!.l]."; were the opinions of -
Rousseauy which influenced the governmental changes of the periods
‘His doctrines of mman equality, of popular sovereignty and many of
his other brinciples had great lmpact on the polltleal experiments
of the Frenchﬁevoluti‘on and were e?:préssed in tﬁe De_c,lération of the .

(5)
Blghts of Man in 1789

In Ameriea, the growth of demoeratic and republlcan sene
timent was stimulated by the writings of Thoras Palne (i’?B’?— 1809),
Paine urged the Colonists to declafe Independence. The later Ameri-
can attitude tow‘ard‘s mgn.fsrchy and the gystem of nobility, the empha-
sls on popular elections, and the idea of independence owed much to
the influenece of Painemz

The French Revolution was supported in England by Paiﬁe,:
He held that a republican form of government and a written constltu-
tion were necessary for the proper organigation of the popular con~ -
sents Paine strongly upheld the natursl law phile sopfxy of the
Deelaration of the Rights of Man, He believed that men are free and I
equal, that they pnossess the natural rights of security, llberty,
and properity, and that all authorityis derived from the people, He
inecicted that ‘(b'l;)e state was made for man snd thet povemment should

be higs gervant o
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The ’i’_iriti sh é;bﬂs’citution, belng unwritten, contdns no.
formal declaration of rights} nevertheless, 1t can not be denled
that the earliest charters of fundemental rights are to bhe found
amongst the Britl sh Constlitutional documents, - of these, the most
aneient and important 1s the charter granted by King Jom, in 1215,
generally known ag Magna cari:a(gz The néxt egonstitutional charter
was the Petition of Aights of 1628, the preamhle of which expressly
gtates that 1t con'cems "Diveﬁse rights and liberties of the sub~
jects"s, The next was the -13111 of Rights of 1689, which was eﬁ;pressly'
deseribed as "an Act declaring the rights and liberties of the
' subject®s These three declarations were the forerunners of modemm

Bill of Rights.

A direct descendant of these constitutional charters
was the Virginla Declaration of 1876, As Professor Goodhart says,

"Magna Carta crossed oceans in the 17th angd 3.8th( cfanturies because
. (o

=

the colonists bmugh’c t':hese{documem;s with them® Griginaliy,

the Britlsh settlers in these colonies claimed the seme rights as
were enjoyed by thelr fellow ciltizens in Gbeat Brltein under the .
Common Lawe Though there was no deelaration of fundamental rights
in the Constitution of the United States which came into force on
the 25th Septamber 1789, the gap was subsequentlg fliled up by the
first ten amendments which amed the people with ,611 imortant - © .

rights,.

On the 27th of August, 1789, the French Constituent
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Asscmbly gave its final approval to a Declaration of Rights whieh,
because of its hlstorical importance, bec&ne:‘the source of the |
charters of liberties not only on the contlnent of Europe, but algo

in other parts of the world,.

Intemationall sation of fundsmental rlghts really began
with the charter of the United Natlons, wiich reeffimms "faith in
" fundamentsl human righté, in the dignity and worth of'the uman per-
son, in the equal rights of men and women and of the nations large
and small“h?) The seeond step In this direction was taken by the
General. Agsembly on the 10th D*ecémher, 1948, when it proclalmed the

Universal Declaration of Human Rights,

With 1ts long higtory of foreign rule and sensitive to
its disabilities and discriminations, the Indian mind had come to
recard a Bill of Rights ag an essential part of thelr constitution,

Pandlt J awaharlal Nehra held‘ that we did not have to go |
abroad for ideas of religlous and cultural tolerationj these were
inherent 1ln Indian life, In regard to individual and political
rights and clvil liberties, we weve influenced by the ideas of the
French and american revoluﬂcng, as alsq by the constitutionsl his-
tory of the British Parli=ment, Socisllstic ideas, and the 1n1‘1uence:
of the Soviet Revolution, came in later to give a powerful economic

- QD
tum to our thoughtse

In hig Memorandum on Fundamental Rights, which vas

submitted £o the Constituent Assembly, Sir B, Ne Rau, the Constitu-
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tional Adviser, refers to Magna Carta, the Petitlon of Rights, and

the 3111 of Rights = the triplé pillars of the British Conskltution,
and also invites attentlon %o the followlng declarationsg 6f rlghtst
(1) Amendments to the Constitution of the United States, (2) Artlcles |
of the Swiss Constitution dealing with fundsmental rights, (3) Arti- |
cles 109=~160 of the Gemah.(ixfemar) Constitution of 1919, (4) Arti-

. cles 118-128 of the 1936 Constltution of the USSR and (5) Artlcles

. | (12)
40~44 of the Constitutlon of the Republie of Ireland .-

.But there is no denying the fact that the Americen Bill
of Rights became the foundation of the declaration embodied in the
Indien Constltution, The rights which the Indian Constitution recog~ '

nises as "fundamental® are generally to be found in the fmericen pill

of Rlghtse . |
- Inspite of the long assaciaticm of the Indian statesmén
and politicians with the Britisgh polz!.tical system, the Constituent
Assaﬁbly del:l'berately departed from the .Bi-iﬁ sh conception end adop=
ted a formal declaration of fundsmental rights in the Constitutlon
in accordance with the Amerdcan practice, Higtorleaslly speaking the
peréistent refusal on the part qf the British rmilers to grant even
a semblanece of human freedom tq the oppressed Indi’aps, and the ardent;
convietion of the Indian leaders that an unwfitten assurance was no '
effoctive guarantee or ré;nedy againsgt a possivle interference by the |
gtate, perhaps accoun‘ted for this departure. The history of this

country, the composition of its population, ideologleal differences



amongst the different sections of the population, Indla's soelal
traditions, and the requirements of tme demoeracy, were deter-
mining factors with the members of the Constituent Asssmbiy in
thelr task of enunciating a set of jJustieleble rights fer the
nevly independent peopnle of India‘l?) Apayt from this "the noﬁion
for many years had great appeal-ﬁot only as representing advanced
democratic thought but more particularly as a convenlent way of
setting at rest the fears of minérities"clfo Moreover, that a
declaration of rights hed assumed such lmportence was not surpri=
.sing. India was a land of comnunities, of minoritics, social,
religious, lingulstie and castd, Tor India to become a state, |
these minorities had to agree to be governed both at the centre
and in the provinces by fellow Indisn menbers, perhaps, of another
mincrlity = and not by a mediatory_third power, the British, On
both ﬁaychOIOgical and politleal grunnds, therefore, the demand

. (15)
for written rights proved ovemhelming

1

| lThe rights embodied in the‘Indian’cbnstitution are
not absolutes The nption of qualified or restricted rights 1s of
recent orlgin, Modein states are welfare gtatess The exlstence
of the welfare state 1s’conditioned by'é right balance between
individusal liverty and sociai weifare; This balance between indi~
vidual liherty and soclal cbntrol lwnles dualified rights.

Mill championed an individualistic and negative ‘
approach to liberty. In hils opinion, the only part of the conduct:

of any one, for which he is amenable to soclety, is that which
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eoncems otherss In the part which merely cénc’ems himgelf?y, his
independence 1s, of »ight, absolute. "Over himfssmlf, over hls oun
body and miﬁd, the:a‘ individusl ig sovereigzx‘ ’( 162 The centrel idea
of Mill's 'Liberty' 1s the lmmense lmportance to mankind of encou-
raging mnd promoting a large variety of character and modes of
thinking, thus giving full freedom to humsn nature to expand and

improve in all directions,

Modern political selentlsts like Harold Laski and
Emest Barkepr put emphasis on positive content of\liberty and its
qualified characters, Laé.ifﬁ. means by liberty "the absence of res
treint upon the existence of tho ge :;pecj.al conditiong whieh‘,' in
modem elvili natiem, are the necessary guarantees of Individual
hamainess”( l:?) aof something like a century and a half, says La.ski.,’:
1t hos been the central puwpose of western civilisation to find the
seorat of combining individual fr@edom with soefal order,‘ The
fulfilment of that purmose has been achleved 1n differ@nt waysy
md In dlfferent degréesi there has been one metmd in Prance and
ancother in Great Britain, But 1t is an aim, the fulfilment of
 which has been generally and inereasingly desired whereever there
has heen respc—zet for human personality( 182

Barker holds the view that Liberty wilthin the state
is & relative and f@guiatéﬁ 1lverty® it ls the greatest common
measure of libepty which is possible for all, as detemined and
dafined (1) by the need of each to enjoy simllar and equagl liverty
with oth@rs; and (3 by the need of all to enjoy the specific
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1lberty of realising speéific.capacities esan “A_rélative and
regulated 1ibérty,.acﬁually Operativ§ and enjoyed, 1s ?léiberty
greater in amount then sbsolute liberty could ever be® o In the
twentieth century, especlally after the Flvst World War, fundamen=
tal-rights and human frecdoms have aequlred altagethér ney dilmen=
siéns. While in the 18%h‘centu:y, people talked_gf inalieaable and
unchangeable natural rights basle to human developwent, in the
second half of the nineteenth century, they talked 1o ve andimore of
¢ivil liverties, especlally those concerned with pold tical partici-
pétion, A new dimension was adégd inlthe,twentieth century when,
thanks to President Roosevelt's famous declaration of "four freedoms’
namelyﬁ free@om of expression, frecdom of—partieipation, freedom o
from vant and freedom from fear, 11§arties_were transfomed into
freedomss This new dimension of freedom ealls for soclal security,
for right to‘wofk, education mnd lelsure, and requlres a rich cul-
tural 1ife and internal order, This was partly epitomlsed in the
Bill of Rights of the Soviét‘Constiﬁution é€_1936, and recelved
complete fruition and'fﬁlfilment in the Unlversal Declarstion of
Human Rlghts of the Us Ne when fundemental rlghts were, for the -
first time, Intematlonaliseds Thilsg, inéeed, has been a revolu-
tion in ltselfs One other development requires attention, Whlle
there has been significant and sungtantial addition to the quantum
and content of the freedoms, the corresponding restrictions and
limitatlons on such freedoms have“also increased, due partly to

the growth in the actlvitiesbandifunctinns of the state, &nd partly:

to the growing need for dlscipline, order, security and stability




7137~

of the state socletye This has resulted in.a new equilibrium
between freecdom and authorltye The Constitution.of Indley in a
large éeaéure, secks to recopnize these changlng dlmenslons and
patterns in the fleld of human freedems, not in Part I1I in isole~
tion, but in Parts 1II & IV taken together as anh integrated scheme
of freedoms Part'lV, in a large measure, secks to sjmbolize,
albelt partlally and superfleially, the new shift In the evolue

tion of rights and frecedoms,

Tﬁe difference between the Indien Constitution and
the Conatiﬁuﬁgég_of-the UeSeley s0 far as fundemental rights are
_coneerned, 1s reaiiy, as Dre Ambedkar rightly pointed out in the
Consﬁituent aAssembly on November 4, 1948, Yone of form and not of
suhstancéﬂcgpz The fundamentél’rights of the American eltizen as
judiciﬁlly internreted, ave not absolute rights. Thére is reelly
no différence 1# the results What one does directly, the othérw
does indireétly, In hoth céses the fundamental ripghts are not

absolute.,

The urge for linerty in Indla was the product of a
mixture of events, Mill's essay “0n Liberty®™ in 183 was a source
of insplration to the educated Indimns, The foundation of iilgh
Courts in Calcutta, Bombay and Madras in 1852 wvas an lmportant
landmark in the history of civil liberties in Indis, The lmmortal
documents like Magna Carta, Petition of Rlghts and the Bill of
Rights insﬁired the studenps of consﬁitutional‘histary and the



1awyez's. Indians, educated in the‘*e:es'ce'm' liney, insplred by the
teachings of Locke, Hume, Palne and Bentheam, weré' suffering from

a senge of frustration seelng the glaring contrast betwean the

Lldeal of clvil llberty whilch the Indlans got from the study of
English history and literature and its virtual denial in thelr
everyday 1life under the Britlsh rule. american Bill of Rights and |
the French Deelarstion of the Rlghts of Man and Citizend had immense |

effect in this directlon,

The Indian Hational Congress which led the natimal
movement of the eountry, vas the most important political organise-
tion in British Indla. From 1885, the year of 1ts inception, upto ;
1905, 1t was dominated by leaders, who were known as the Moderates.
Demands 1ike (1) Indianisatlon of the Services, (2) expansion of
the Leglslative Councils, ‘( 3) rvemovsl of j:he restrictions on the .
Press, (4) the extension of the rule of law by taking such steps
as the separation of tﬁe judieiary from thé executive, were articu= |
lated by such stalwarts as.aanade,. surendranath Beneyjom, Pheroze~
shah Mechta and G.K,Gokhale; and the line of activity the Congress
persued, was to épply cénéfcitutional pressﬁre both in India and in

Englend through the normal channels of political 'communication.

Rational conscilousness began to grow faste The deve~
lopment of transport and communicatlons through the railways, posts
and :telegraphs' and pressy helped the growth of sich consclousnesss

The first popular movement began under the leadersnip of BeG, Tilak
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in Maharashtra in the year 1890, and the Partition_of Bengal (1.‘305»)'i

gave a great £il1ip end a radlcal tum to the nationslist movements
It is significant that inTlQDﬁ'Dadaﬁhai Naorojl, in his Presidentiag
e,,ddress t6 the annusl session of the Indisn National, dongress, ’
placed befbre fgi)beOple 'swarajf or ¥ gelfegovernment' as the goal

to be atteined ,

The Eundamental Bighrs end the Directive Prinoiples
had their roots deep in the strigslie fpr Indepepde cel they were
included in the Constitution in the hape/and expectation that one
day the tree of liherty would 'b_e gecurely ‘plantéd in Indiae The
Rights and Prinecinles tims conneot Indlats future, pnresent and .
past, adding greatiy to the significance of thelr inclusion in the;
'eanétiﬁution and giving strength to the persult of the soelal

(22)
revolution in Indla

The majority provisions of the Constitution arve eithe#
dlrectly almed at furthering the goals of the soclal revolution
or attempt to foster this r@volutlon by estdblighlnp the uonditleng
necessary for lts achlevemente Though the entlre Cansultuciqn is
directed towards this end, the core of the cdmmiﬁment 0 the
soclal vevolution lles in Parts III and IV, in the Fundemental
. Rights and in the Direetive Principles of State Policy. These,
according to Granville ﬂustin, are the *Conscience’ of the Cons~

(29)
Ctitution

In the Directive Principles,'hmwever, one fTinds a
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more conerete statement of soelal revolution, and the institution-
alization of sueh goals. - These principles alm at making the
Indian masses free from the passivity engen&eréd by centurles of
‘soelalepolitical constraintgy free from the abject physical éondi—
“tions that had preventedlthem fﬁam fulfilling their Best selveézéz
The p reamble to the Constitution of India lays down

"3us€ice, goclial, economie and;politicalﬂ, and ?équality of statug '
and of epportunity?, as objects to be secured to all its citizens,
Pare IV explains,ﬁora praeeisely what 1t means by the objeetive of
the Preamble; Artieié 33, the essence of the Directives, echoing E
the‘PrEQMble, states that "the sﬁaﬁe shall stilve to promote the
welfare of the people by securing and protecting as effectively as
it may a soclal order In which Justice, saeial,,economie and polle ;

tical, shall inform all the lnstisutlons of the national 11fe, ®

The formulation of soclal and economic ohjectiveg in
nationsl constituvions owes its origin essentially to the realisaun;
tion that the cﬂnt@ntsof political f{reedom is Impalred ny the |
apsence of svelal justiee and that Qithmut adeéuaﬁe protection
for soclal and egonomilce rights‘canstitutional guarantescs of wvhat
aré known as Yelassical individual.liberties" such as the right to -
equqlity, liverty of person and fresdom of speech and asepclation |
may loges vuech of thelr sipgni{icance, Thig close éssociation be~
tween nolitical freedom and soclal justice has hecome a cowmon

{25)
eoncent sinee the Prench Revolution
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In Indla, 1t was hoped that the Constitution would be
framed in such a way that a true soclo-economle revolution could be
heralded and through this revolution the basic needs of the common
men could be fulfilled, The Assembly members were also consclous
of the need for a fundamental change in the structure of Indian
. soclety and of a poverful infusion of cnergy and rationalism. And
as a result the theme of welal vevolution runs thmugmut the pro=
geedings and documentits of the Asscsﬂbl./( 263

Jawaharlal Nehru was of the opinicn that “the service
of Indla mweant the service of the millions whe suffer. It meant the
ending_of poverty and lghorance and disease and Inequaliity of opnor= .
tuniéy. The ambition of th@ greategt mgn of our generation® he sald
"has beén to wipe :every tear from every eye"{ 273 Nehr: believed
that two revolutions, the national and the scclal, had been mnningl
pnarallel in India sinee the énd of thg Flrat World War. . With Inde-
pendence, the natiocnal revolution would bhe emnfaleted, but the soeclel .
revolution must go one Freédcm vas not en end in ttself, only a
means to an end, thet end being the raiﬂinp of %}e people to higher

levels and the general advancement nf manity .

The choiee for Indla, wrote Sanﬁhanam, wag between
rapid evolution and viclent revelutli on becczuse the Indian masses
could not and would not walt for a long time to obtain the satlsfac=

§22) .
tion of thelr minimum needs .

And it may be sald that the Dirzetive Principles serve
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this purpose, representing the minimum of the ambitions and aspi-
rations cherished by the people of Indias They are the ideals Of
a welfare stéteg and repreasent a dynamic move towards a certain

objiective.

Gandhi was a firm believer in 'liberty',‘Equalify'
and ‘*fraternity' as being the essence of aemcefacy. Cdnéistently |
with his own soéial philosophy, Gandbi tried to pour a new content
of ideas into 'liberiy’'y ‘cquality' end 'fraternity's These ideas
were charactefistically egaiitarian and socialistic, and were
rooted in his conbeption of non=violence ac the  very essence of

democracye.

- Gandhi said in 1942 that the Liberty of the

beople should not depend upon the will cof the individual, however
noblé ahd ancient may be’his descent. Nor can, any person,whether:
prinece or princely gamindar or merchant. be the so;e owner and
disgposerx of the possessions, hereditary or self-amcguired. Every
individual must have the fullest liberty to use his talents congig=
fently with equal use by his neighbours. Referring tb the French
ideal of 'liberty'y 'equality' and 'frnterﬁity’.'Gandhi gaid, "it
is a'heﬁitage not for %he French only hut'for all mankind, what
the French never reallised, it is open to us to do"(s?)

An attempt to outline the rights desired by
Gandhi forx fhe citizens of free India is largely frustrated in
the absence oFf specilfic poliitical or constitutional ideas of

Gandhi. In the early years of his political career, he was
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preoccupied with his Constructive Programme. Throughout his life,
he showed the least interest in participating in the govermmental
affairs. He neither participated in the debates of the Consti-
tuent Assembly nor allowed himeself to express anything he deemed
proper during the long debates im the Assembly.  His role in the
later years wag one ¢f disinterestedness, except under special
“¢lrcumstances when he made some casual exgressions. Thersfore,
the $ask to ascertain hisg views on the rights af.the geople is to
- depend on his gporadic remarks or statements lying scattered here
aﬁd'ther@, which he made eilther iu personal capacity or as the

leader of ths Congreag.

The bock ‘Hind Swaraj ' or 'Indisn Home Rule '
written by Gandhi in 1909 coantained bis'basic:ideals on wﬁich the
future Constitution of India should be hased(313

Again, on the eve of his depariure for London 0
attend the Round Table Conference in 1931, beiné asked by a
correspondent what type of conetitution he would like to dbring
home, if he was allowed‘to, Gandhl asgerted that bhe would strive
for a constitution, which would release Indla’ form all %thraldom
“and patronage, and give her if need be, the right to sin. He
reiterated his vow t0 work for an India in which the poorest
should feel theat it was their country - in whose making they had
an effective voice; an India im which therc would be no high
clasgs and low class of pegople; an Indlia in which all communi ties

‘would live in perfect harmonys There could ke no roon in such an
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India for the curse of untouchability or the curse of intoxi-
cating drinks and drugs. Women wéuld enqu”the same rights as
Meheesss This was the India of his dreams. He would be satis-
fied with nothing 1953(322 We f£ind an echo of his ideas in some

of the Directive Principles of State Policy, which were later

v adopted.

with reasonable caution and reservations we can
accept Shriman Narzyen dzarwel's book ‘'Gandhlan Constitution fer
Free India' as Gandhi 's oun concepitlon or idea sbout India's

constitution; because Gandhi himself approved this book, and in

- foreword he wrote that the merit of Zhrimsn Rarayan Agarwal 's

attempt consisted in the fact that he had done what for want of
time Gandkl himsslf had failed o0 do. In thie brochuré. Shriman

Narayan Asgarwal intended %o draw the attention of the future

pulers of the people to what Gandhi had contemplated. Therefore;;

the Fifth chapter of this brochure, which contains the ‘funda=-
mental rights and duties' may éceordingly be expected to be

Gandbi's prescriptions for the people of free India.

The following ere the rights enumerated in the
bookt
(1) a1l citizens shall be @qual before the law,

irrespective of cante, colour, c¢reed, sex. religion or material

Weal";ho _
(2) No citzzen shall suffer from any 6lsab111ty

on account of his or her religion, cagte or creed in regard o
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“public empioyment, public honour, trade and comuerce.
(3) subject %o the principles of non-violence end
public mgrality, evefy c¢ltizen shall enjoy freedom of persdn;

freedom of speech; freedom of essembly, combination and discu-

39100

(4) Bvery cifizen shall enjoy frecdom of conscience
aﬁd the rigﬁt to follow personal and social customs, subject to
public order and morality. |

(5) ALl éitizens shall be free td yr@@érve and deve-
lop their script, leanguage and culiure.

(6) A1l citigens shall have an equal righ% to the use
of wellé.’tanks,'roads, schovls and places of public resort,
maintained out of state or local funds, ox dedzﬂatcd by private
perseus for th@ use of zhe genexax publ;e.

(7 Every citigen shall be entitled to free basic
education, otherwise known ae ‘'Nal Talim'.

| (8) Every citigzen shall ﬂ&VG the right to obtaln
le ral and public protection from violence, compu181on oy inti-
midation in regard to his or her persons and perscnal property-_

(9) Bvery citizen shall have the right to obtain a

. minimum living wage through henest woxk or employment.

(10) Every citigen shall have the right o rest, by
not being compelled to o xic for more than'éigh% hours a daye

(11)_Every citigen shall have the right to medical

freadom.

(12) Every citigen shall have the right to sake part
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in Public Administration through his or her vote on the bagié of
adult franchise.

(13) Everyveitizen‘ahall have the right to keep and
bear arms in accordance with rulés and regulaticuns made in this

behalf.

atiegi= ' _ ‘: ' i
-(1) 811 citigene shall be faithful to the state |
apeeially in times ef natioﬁal'emergencies and foreign agression.
| (23 Every\cifizen ahall promote public welfa;e by !
contributing to state funds'in-fash, kind or labour as.fequired
by lawve
(35 Every citizen shall avoid, check'énd, if

(33) !

necegsarys resist exploitation of man by man . !
I1

The inclusion of a set of Fundamental Rights in thei
Indian Conetlitution had its genesis in theAfercea'that operated iné

- the nationsl strusgle duxiung the i
Genesis of fundamental _ : 5
righte in India British rTulee . Witk the British autho=
rities rescrting to all =orts of‘arbiﬁrary’aetﬂ to eurdb the liberty
of the people in the eariy decades of this eeﬁtury; this Ptecome an
article of Taith with the leaders of .the freedom movemente OF
course, the Indian desire Ffor civil rights had its roots deep in
the'nineteémth centurye  It was dmplicit in the formation of the
Indian Hational Coagr@ss in-1885. Irndisnus wanted the same rights’

and privileges that their British masters enjoyed in Indis.
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gir B. Ne Rau, in bis report on Human Rights (December
1947), says that at the end of the First orld War, when the
League of Nations and the International'Labour Orzanisation came
into being, India's membeiship ef these bodies and her particie
éatiqn in fheir periodical conferences had an immense educative
effect on the Indian public. 90 %00 had Yahatma Gendhi 's powerful
and pérsistent efforts to amellorate the,pcsition of Harijans. ‘
Almost simultaneously came the introduction of vesponsible govern-
ment'in'the'Provinces. at firstg partialiy, under the Government
~ of India Act.1919 and later, more completely, under the 4ct of
1935 The legislatures became.mcré end more responsible to
public opinion end this red the effect of facilitating, if no%
.compeliigg, the.transiticn of the new ideals into law. The
precess was further acceleraied by the Second vworld wer end the
establishment, upon its end, of the United Nations(343
. The firast explicit demand for fundsmental rights
éypeared in the Constitution of IﬁdiatBill, 1895. This Bill
guaranteed to evéryone 0f her c¢itigensg freedom of expreséion,
Anviolability of oue's house, &ight 0 proyérty. equality before
-the law and in regard to admigsion to'publie orffices, vight to
present claims, petitions and complainis and right %o personal
livertye (Clauses 16-21 .and 23, 24 of the Bill,vselectﬁﬂoeu-
ments 1.2,p.7)(353 This was the starting poind and subseqguent
resolutions of the Indian National Congress sought to lay empha-

gis on the gecuring of fundawental rights, in any future consoti-



~14 8-

tution in India, as an article of Taithe The Calcutia Congress
in 1906 resolved that in the opinion of this Congress, "the time
hgs arrived for the people all over the country earnestly to take
up\the guestion of National Education for both boys and girls and
organize a gystem of education = literary, scientific and tech=
nical, sulited %o the requirements of §he country on national
lines and under national controlq“(36
ﬁhe Calcutta Congreaq off 1807 aemend@d equality

of woven and men in rebapd to the fraachiee and education. On.
uhe allied quegtion of the Depressed Classes, the Congress urged
upon the people of Indig the neceesity, Jjustice and righteousness
of reﬁovin% all disab111t10~ 1mpoccd by custom upon the Depressed
_Classes, the dlsabilities being of a most opuresgive character,
subjecting those classes te comsiderable nérdship and inconven-

(37)
ience .

By the mid=twenties, foniress and Indian leaders
had generally a¢higved a new forcefulness and a conscliousness oOf
%heir Indianness and of the uneeds of the people, thanks largely
.to the experience of the First World Wayy to the dlsappointment
of the Hanvagu~Chelmaford Heforms, to Vbodrow wvilgonlsg - asupport
for self-deéerminationg and to Gandhi's arrival on the scene. ‘
These influences were reflected:in the {one and form of demands

for eivil rightal38).

Ever since his advent into Indianm politics,
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Gandhi exervised iremendous influence in moulding public opinion

and guiding Indian leaders. ~He held the field for about three

decades at one time as the active head of the Congreaes, at another

ag the scle inspirer. If ig immaterial whether he was or wae not
all along a formal member of the Gongress organisation. Upfe the
lést'day of hig life he had been the consultent, whose experiments
in satyagraha and other non-violent techniques placed bim in the
position of a guide tc the Ccngr&éé. Uader hia 1eadership, the
aim of the Congress nas tbAwin.ﬁnﬂia's freedom and to secure

rightz and 1iberty for the peogle. Therefore, it would not be

unfair or irrelevant to assume that the Congress, its struggle for.

indivi@ual rightsy iis reports and rasolutions during that
(Gendbi 's) period, were tcna great>extent influenced by Gandhi.
Hence, if will be illuminating and most in%erestimg to have here
a brief survey of fhe evolution cf Mundamental Rigbts, through
different stagés, éide by side with Gandhi 's attempts in ﬁhis

directione

ﬁbliowing the publieation, in i958. of the Montagu
Chelnsford Eeport, the Indian Bational Gongress at its speciel |
session, bela in Dombay in Augusf. 1918, demanded that the new
Government of India Act skould include a Dealaraﬁi@n.qf the Righte!

of the People of Indis as British citigens. The proposed declara=

tion was to include, inter alia, guaraniees in regard to equallity ;
before the law, protection in resp@dt of libtexrty, life gnd pro- i
perty, freedom of speech and press, an& rizht of agsociation. In

. the same year, at ite Delbhi session in'December. the Congress



passed another reaélution‘deméndihg the immediate repesl of all'
laws, regulations and ordinances, restricting the free disouse=
ions of‘politicai questicns and conferring on the executive the
power to ariest, detzin, intern, extern or imprison any Britiah
subject in India outside the process of ordinary civil or crimi- .

(39, o
nal law ' ‘

' The war euded in a victory for the British, the
feeling grew that the attitude of the British woulgd turn for the
wovaee The Government of'India announced in January 1919, its
4 iﬁteﬁ%ion'to make new laws with a view to restrict freedom of
exﬂfessicn—and ﬁovement énd to arrée=t a person wl thout shewing
cause. In February 1919 the Bowlatt Sills made their appearance.
Gaﬁdhi,characferised theae as "unjust, subversive of the princi- é
ples of liberty and justice and dethuctlve o7 the elementary
rights Of.an,individual"(40). Government turaed a deaf year and
passed the Fowlatt Bill,Gandbi threatened Ratyagrabe, if the P4ll
which was subverwive ef the principlés of liverty and Justice ang |

destructive of the elementary rights of an individual was passed. |

Undﬁr tﬂe lBQerina lea&evsnlp of Gandhi the

Amrlomar COﬂaveds in 1919 pasgsed & resolution supporting vigoroual&

the civil liberty and denounclng the excesses ccmﬁﬁtted by the

Governezant. The wvc7e ﬁongreﬂq was & traumgh for Gandhi. He had

impresased the Gonwre%s with his principles and phllQSOphy. his 5
1) i

\

code of iethics, hisg cult of truth and non-violence o
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After a long and earnest consideration the resolution
. of Gandhi for non=co-operation (due +o Khilaphat and Punjab exce-

sses) was passed in the Calcutta Congress in September 1920,

liany important changes took place at Nagpur, in the
samne year; The ereed of the Congreés wa® changed, the object of
the Iandian National Congress was declared to be the attainment of
swara] by the peoylé of India by peaceful and legitimate means.
Previoudly, the Congfess creed was the atitainment of a foxm of
administration within the British empire on fbe lines of those in
the dolonies. Swarajya, in the creed adopted at Ragpur, meant,
gecording 1o Gandhi, "within the British. Bapire if possible, oute
side the Empire if necessar‘"(Ad)- This session was a personal
vicﬁéry of Gandhie The drasﬁic changes made»in the Congreas orga-;
nisation by Gandhi mede it a real, s0lid organisation. At Nagpur,:
Gandhi became the undisputed leader of India. }
, : , |
Peaolution No. & of this session proclaimed that "the '
Congress ia of opinion that Indian labour should be organised with'
a view to improve and promote their well being and secure to them ;
their just rights and salso $0 prevent the exploitation (1) of the
Indian labour (2) of Indian resources by foreign‘égencies. and
that the All India Cﬁngréas Committee should appoint a committes
to take effective stepz in that behalf(4?)

Rasolﬁtion No. 14 read: —-——- "ag free elementary
education is the primary end urgent need of the masses of India,

thie Congress urges on all Congress organisations to‘introdﬁce and
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| (44)
enforce the same in thelr respective areas on national 1lines® .
The Congress, as early as 1920, began to implement
the ideals of the ‘Constructive Progremme ' of Gandki,. consisting
of untouchability, Hindu-Muslim unity, Khedi, prohibitiop. etc.
The Ahmedéhad Congress of 1921, in its resolution No. 2, put an
appeal to the Congress workers and the nation “"to help the cause
of probhibition gnd removal of ungouchability and to help the
condition of the‘submergedfClasées“(453
At the Gaya session of the Cougress in 1922, there
appeared a fight between those that raised rolitics 0 a spirie
tual level, and those that worked politics on the imtellectual
and material plané; That the leader of the former group was not |
present in flesh and blood made no differences The issue was
Council entrys. To Gaudhi it was opposed to nonucb-operation.
The spirit ovaandhi was all pervading. Everyoﬁe took it to be
an act of disloyalty to the master to turn his back on him, the
moment hé.was,found to be absent from the Gongress(45). A hand-
Lsome tribute was paid to Gandhi and_bis principles: "This Con=-
Zress places on récord its grateful appreciation of the services
of Mahatma Gandhi o the cause of India and humenity by his
messages'of peace and truth anﬁ reiterates its feith in the
principle of non-violent, non-co-gperation inaugurated by him
for the enforcement of the righits of the people of India"(472
The Gaya (eongress also yelterated its previous

stand taken in the Nagpur Congrass, 1920, {(resoluiion no. 8) om



the rizhte of the labourcrs.

The Indian National Congrees, in its Selgdum

session in December 1924, took resolutious on removel of untouch=

abllity, pro@ibitian aflintdxiaaﬁing dyinks, abolition of race
digtinction in services and religiou@ freedom %o various denomie-
nations. Among these the first tﬁq itens feubﬁ prominvnce.
(Itgms T & 13 of the raselution)(ég). Gandhi, in his presiden~
tiaidad@reaa at thie Gaugreag. z=pid that "untouchsbility is

another hindrance to swaraj. ILIte removal io just as essentiel

for swaraj, as the attaiunment of Hindw Muslim unity. This is an f

eaaentially Hinda Quea@ien and Hindus e¢annot olaim or tuke
swara] till they have restored the 1ibarty af the suppresaed
classes. They have sunk with the latter's suppressionee... The

| (49)
sconer we remove the blot, the betier it ia for us Hindue® .

Gandbi placed his ‘twolve pointan' Swara] scheme.|

The fourth poéint of the scheme demanded that the revenues Lryom
intoxicating liguore and druss ahould'be-aﬁcliaha&. and the
eleventh point demsnded recognition of comgletg religious free=

dom to various denominations, subject 0 mutual fcrhaaranee.

The 40th sesalon ¢f the. Cangreas at &augur, in
Decembar 1925. adopted tha following prograume of political mork—
(i) The work in the country shall be directed to the educstion
of the people inm their political rights, and training thea to
aequire the necessary strength and power of resistence ta1win

those righte by carrying out the constructive programne of the
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'congreas.with special reference 10 popularisingxthe spinning

wheel and khaddar, promoting inter-communal unity, the removal

of untouchability, smeliorating the condition of the supp?essed
classes and the removal ef’ﬁhe,drink and drug evil, the»qrganisae
tion of labour, both industrial and agriculibural, the adjustment
of relations between employces and workmen and between landlords
and tenants and the general advancement of the natiena%§0§conomic
and industrial and commercial intercsts of the counitry < It
requires no mention thit almost all the rights Qﬁ.ihe above pro-

gramme were the ménifésﬁaticné of.Gandhi'e'iQeas and Wiﬂhéﬂt

" In the same year Yrs. Annie Besant's Commonwealth
of India Pill appeared with seven fungamental righté. The rights

were: - individual 1ibarty, freéﬂom of conscience, Pree express~ A

‘ion of opinion, free assembly, equality before the léw, free.

elementary education, equal'right to the use of roads, courts of

" justice and all other plaees of businesa or resort dedicated to

the publiec., Thus the Bill may be eazid to have been the precursor
of several provigions of Pundamental Righta and the Directive

',Principles. By now, Indianopinion, including that of the mino-

ritieg, had bécome attuned té the necessity for such a list of
fundamental rights- The minorities rewarﬁeﬁ theae rights as the
sheet anchor of their political existence. and even the 1 Mns%im’
_ 51
found in such declarations a selution to all their problems .
Again, in the Geuhati Congress in 1926, Gandhi

took a very active role in the deliberatidns. ‘Spegial attention
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was given to untouchability and prohibition, freedom of person,

epéech,»assoeiatian and of the press. Improvement of agriculture

and. protectlon of the rights of(%a?OLr, agricultural and indus- |
2 :

trial; were taken 4o be the aim. .

, within two years of the appearance of the Annie
Begant Bill céme the anneuncement that the Simon Gommissibn would
undertake a study of poesible eonstitutional reforma in India. In

response, the annual qassion of the Congress at Madras in 1927 .

reqolved that the Wbrking Gommitt@e sboul& draft a 'swaraa eons—

titution for India on the basis 09 a aeelaration of rlghts. Since

the probiem of minorities. in India further strenathened the -gene~

rel argument in favour of the inclusion of fundamental rights in-

the Indian Constitutioﬂ, this Congraés passed a resolution which
categorically laid down that the basis of the future constitution

- of. India must be & declaration of fundamental rights.

The session of the Inaian Rational Congress
held in Galbutta in the'monﬁh'cf Becembef 1928. demanded total
prohlbitlon of intox1cating druge ana drinks (resolution no. 1).

" removal of the dzsability of the mcmen (resolution no. 2), and
removal of untouchability (resolution o, 3)(533 |

- mhis Cou*resw also urge& the Ruling Princee of
the Indian States tc introduce résponsible government based on’
representative institutianq in the States. and ts iseue immedi-'
ately proclamations or enact 1aws guaranteelng, elementary funda-

mental rights of association. free speeeh, free press an&
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security of person andfproperty(542

- . The Nehru COmmittee appointed by the All Parties
‘COnIerence in 1ts Report in 1923, 1ncorporated a provision for .
the enumeration of rights. The rights of this Beport ultimately
 formed the basis 0f the fundamental righta in the constitution of
India - "ten of the ninetoen sub-clauses ru-appear. materially
nnchanged, end three of the Nehru ‘Rights are 1ncluded in the
‘Directive Principlos cosve In this report the deair%sgg altord

protection to minarities was lpocially prcmlnent %3

"$9me'of the“more.important rigytg1recommen§cd by

-

" the Nehra committae may be summed up as fbllqwsz\

| (1) personal liberty end inviolability of awelling
place angd property. (2) freedom of conscienee and of profesaion
:and practice of religiom, (3) ribht to free expression of opinion :
and to assemble psaceably; to form associations or unions;

¢(4) right to free elementary education without diatinetion of

' caste or creed in the matter of admission into any oducational
1ngtitutmonq maintained or aided by the state;_(B) equality for
all citizens before the law and in civic rights; (6) non-disori-
' mihatioh égaiust any person on groﬁnds of rezigion, caste or
creed in the matter of public employment. (7) eqnality of the
right to a11 citizens in the mattar of access to. and use of

' public roads, public wells and all other places of public resort;
(8) freedom of combination and amaociation ‘for the maintenance andf

improvement of labour and oeogqm;c-eanditions. (9) pqpality of
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righta to men and wd@eﬁ as citiaens(563

\ The Lahore session in 1929 was altogether a sti%éubua
‘geesion as it was critical, Tﬁe al ternative proposals put fbr»
ward against Gendbi were either academié-or destructive. Gandhi
~ was all too powerful here. The seasion ended amidst cries of
‘Mabatma Gandhi Ki Jai'. "Aftorwnahore, uandhi again aecame the
undigputed leader of the Cengreqs.~ After experimentinw on_swara-
, Jist,modification for about six years the eountry}a&ain found
that circumgténced as iﬁaia-wéa. éélﬁatién of Indis lay throu%h

Gandhi 's programma of unﬁilu%ed non-v1olant. non—co-operation“ .

The reeolution which was iasued on behaif of the
working Ceﬁmiﬁtae'for adoption by_publie'meetingé all over the
country on Pérna Swarajya day, January 26th, 1930, proclaimed:
"ye belisve that it is en inaliemable right of the Indisn people
" to have freedom and to enjoy the'frnitsfof their toil and have

the necessities of life, so that they may have full opportunities

(58) 4
of growth* « In the same month Gandhi offered an ‘'eleven point'-
~ﬁwara% égheme t0 Lord Irwin. whieh contained v1ta1 needs of
5 .
: India .

The Simon commiésien whiéh was appbiﬁted by the
‘British Government in 1926; publighed itsvﬁeﬁort ip 1939. totally -
rejectihgrthe demands yeiced by the N@hra Comni ttee Repoft. How=
every. this could not dmmpen the Indiand enthuszasm, in 1931, a
new dimenslon was added to the demand fer canstitutional rights;

The Congress seggion held at Karachi in March 1931, aﬁopted the
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resolutions on fundamental rights and economic and socisl change,
which was both a declaration of rights and a humanitarian socia-
iist’manifééto. The provisions did, in fact, bécome in some
" cases the direct antecedeonts of the Directive Principles. There
were, iniall, 17 articles in this resolution, divided under 4
headS'aé (1)‘fundamentg; rights and duties (article 1 with 14
‘shb-clauges); (2) 1abou¥'(articles 2 to 6)y, (3) taxation and
expenditure (articlesl7 to(g%% aﬁﬂ (4)_éeoncmic and social pro-

gramme (articles 12 %o 17) .

‘The Karachi resolution stated that, 'in order to
"end the exploitation of the massesy, political freadom must
include the real economic freedom of the starving millions ‘e The
state was to safeguard 'the interests of industrial workers®,
ensﬁfing thaf 'sﬁitable legislation'® ghould secure them a. living
wage, healthy conditions, limited hours of labour, and protection.
from the economic consequences of,old age, gickness and unemploy-
.A ment, wdmen and ch;ldren weré alao te be protected in various
ways and'acgoraed spacial heﬁefits. The state wag to own and
eontrol key industriés end sérvicea, niperal resourceg, railways,
waterways, shipping and other means of public transport. inother

~ item called for the reform of the systems of land tenmure, revenue

and rent.

"geveral clauses reflected the Gandhian side of
the Congress: for example, the demand fof greatly reduced mili-

- tary expenditure, the ceiling of five hundred mpees per month
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for civil servwnfs! salaries, no salt duty, prohibition and the
demand fdr protection against foreign cloth.s The provisions coﬁ~
cerning the salt-tax, prahibitlon, and protection for domestic
textiles had the ring of s tactical ‘pregramme for the Indepen=-
dence Movement = these‘subaects had indeed, been at the centre
of the ciyil disobedience cempaign of the previous year .:;“(61)

N The question cf a Bill of nghts for the Indian
people came up before ‘the Pouvd Table Conference. The subaect ot
fundamental riﬁhtg desivned to secure elther to the community in
general or %o apecified seetions 9f the people of India rights
and immunities, was discussed at length and memoranda were also
subnitted by individualé and group@‘for the 1nclusi6n of a chapter
on fundameantal Rights in the proposed Comstitution of Indias  This
demand was_vigarously.chémpioneé by Dr. Bs R Ambeakaf. And 'a

gtrong case for social and economic rights was made out by promig

nentd "Labour membeys like 7]1‘30‘ /08 13.083’3‘1,, B, “?yhiva Ral:i and Ve VO Girli .

- A memorandum circulated by Gandhi at the qecond

sesaion of the ‘conference, demended. inter alia, that the new

'eonstltution shoulﬁ include & guarantee to the ccmmunities con—

cerned of the protectlon of thelr cultures, lané ages. seript-.

aducation, profession and practice of religion and religious endow=

nents, and protect personal laws, and thatAthe protectioﬁ of
polltical and other rights of minority communities should be the

(63)
concern of the Federal Government o

A% the third session of the Conference, the
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subject of fundamenfal rights wasg disdusge& on the 17th and 19th
December 1932, and although the British Government realised the
‘importance attached %o them, it expressed the practlcal dlffi-
culties which might result from ineludiné many, indeed most of

’ them as conditione which might be compli?g4?ith as-universal rules

by executive or by legislative authority o

| | In 1932 a gpate of correspondence between Gandhi and
%he Viceroy proved futile., Gandhi was arrested,” along with other
leaders inqlﬁding Jawaharlal Nehru and Sardar Patel. Amongst

the leaders, iny Pandit malavya':amained freee Terrible repre- -
ssion téok pléce,everywhére, Tywo Cenéress sessibné, apperéntly
insignificant, were.heldbih Ayril; 1932 in Delhi and in 1933 in
Calcuttae vThe jelbi session (1) reiterated complete indapéhdence
as the gbal of the Congress, (2)<endoiae& Civil Disobediencé;

(3) congratulated the natlon on its splendid response to Mahatma
Gandhi 's call and expreﬂ@iug complete faith in kis leqdership,
(4) reaffirmed deep faith in non~violence(653

The Calcutta Congress, (1)'rega:dea Civil Disobedi~

ence to be & perfectly legitimate meauns for the proteetion of the
rights of the people, (2) asked the people to boycott forelgn
"clothes, (3) held that "no constitution framed by the British
Govérnment. while it ie epgaged in conducting a éampaign-af
ruthless represaion'- invelving the impriscnment and internment
of the mogt trusted leaaers of the’ nation and thousands of their

fbllowers. suppr@ssxou of *he fundamental ri&hts of free gpeech



end agsociation, stringent restraint on the liverty of the press
and replacement of the normal civil law by virtual Marisial law,
deliberately initiated by it on the eve of Mahatma Gandhi's re-—
turn from England with a view to erush the national spirit, could
be worthy of consideration hy_or acceptable to the people of
India" ¢ e (4) The Congress offered its congratulations'to the
country oﬁfthe successful terminetion of Mahatma Gandhi's faot
of %epiember, 1932,‘and hoped that untbuchabilitﬁ would before
long become a thing of the paste (5) It reiterated the resolution
.on fundamental righte of the Karachi Congress(672'

In the year 1934, the Working Committee met ay
Wardha on'June 12 and 13, and in Bombay on June 17 and 13, and
laid down for the newly organisad Cougreés Conmlttees a Construc-
tive prosramme which contained: removal of untquchability, the
promotion of in%er¥communal ﬁnity,_ ne promotion of total
abstinence,from'intoxicatipg drinks and drugs and advocacy of
prohibition, promotion of education on rational lines, promotion
vand.development of usefﬁl-emall industxries, organisation gnd re~
'eonstruction of‘viilagé life in its economic, educational, social
ahé hygenic aspects, spread of useful knowledze amongst the
.aaultﬁgég%laﬁibniin the villages, or organisation of industrial

labour : .

‘ The Govermnment of India Act, 1935, wes passed
without any-Bili of Righte, much to the dieappointment of the
Ingdian leaders. Bamed as it was on the recommendations of the

Joint Select Committee of the Britvish Parlisment, it provided
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 for only a few rights and privileges under sections 275,297,298,
299 and 300, Under gection 298, the Act aimed at preventing
discrimination against citlzens in matters relating to holding'
of office under the Crown, holding, acquiring and'disposing of
property, and carrying on any trade in British Iﬁdia. on grounds

- of raée, religion or place of birth or any of them, Section 299
provided that no person shall be deprived of his property in
British Indla save by suthority of law. Over and above these
constitutional provisions, there wers ordinary provisions of
statutory enactments turning on-individual‘rightg. privileges and

immuni ties.

On the whole, however, the position was not very,:
aatisfying; rather, 1t falled to come upte the Indian expécta-
tions and wazs bitterly rescented by those gsections of Indian lea=
ders who wantéd nothing shori of complete in&epenaence_anﬁ a full
scale Bill of Rights for the subjugated Indian paogle,klong denied
thé bagic human freedom as members of a civilised societys By |
and large the Act was ilneffective in safeguerding the peaéle

agginst executive despotism.

The sessicn of the Indian National Congress at
Lucknow in the month of April 1935 resolved that "the Congress
- draws puﬁlic attention again to the widespread and intensive
suppression of civil and in many ingtances personal iiberties in
Inéia,by tﬁ?'B@itish-Government: erughing labour and peasant

mdvements.'banning of bouvks and perioaicals,'rastrietion of the
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free movement of persons within the country, prevention from
carrying on their ﬁaual occupationms and business®. The'demand
for a Constituent Assembly, elected by thefpeopie.zto‘frame a
congtitution for India and to determine iIndia's politkeal destiny,
which was first seriously made in 1934 by the Indian Natiénal
Congreas, wag reiterated in‘the Lucknow seasion, and in this
sesaion an éxhaustive agrérian PToOSramme was ;lsq takén(sg)a
' The Draft Election Mamifeceto prepared in connection

with the electiom te¢ the provinciasl legieslatures in February 1937,
which was approved at a meeting of the All Inéia.Congresa Commi-
ttee, held in Bombay on 22nd aﬁd 23rd of August 1936, wae to a
great extent manifestations of Gandhi ‘s wishes. The manifesto
stated that "it sténds by fhe Karachi ieselution relating to
fundamental fights and auﬁiés and will give its firet attention
to prohibition”s Various agrarian reforms weré also suggestede
It was further stated that "in the domain of industrial labour,
setilement of diéputés and relief sgainst old age; sickness and
unemployment and the right to form unions and to declare strikes,
will be the reforms aimed at removai of sicknesa. disability,
naternity benefits and pfotection of women workexsy equality with
men in regard to privileges and obligations .of citigenship and
the removal of untouchability and uplift of the Harijans and back-
ward claéses, encouragenent of Khadi and village industries, will
larg§1%7g%nstitute the programme'of the Cengress in the legisla-

turea" .



A convention of newly elected members of legislatures
and others met in Delhi in March 19 and 20, This convention was
preceded by a aitting of %he All India‘Congress Committee on the
17th March, The members pledged to be governed by certain prin~
ciples, and put emphasis on the promotion of.Khédi, prohibition
of intDXicating liguor or drugs, unemployment reliéf. reduction
of bhigh salaries, sllowances, ard cost of edministration of
government, substantial reduction of military expenditure, freedom
of speech, press and acsoclation etc.‘71)\ |

The Faizpur Congress was from all accounts.a great
succeas. The power behind the Congress wes Gendhi, and Gandhi in
the penumbras of retirement was nc less a force than Gandhi in
~ the limelight, India claimed for herself the rizhd %o fréme her
own Constitution, and if a geunuine democratic state, with ite |
political power transferred to the people a= a whole, should come
into existence, i% could oﬁly come through a Constituent Aseembly
elected by'adult gsuffrasge and invested with the power to deter—
mine finally the Constitution of the countxry 723 Kehru, in his

pregidential address, =said that the Congress today stands for full

(73)
democracy in India and fizkts for a democratic =tate « Gandhi
added hisg vo%ge)anélby political independence he interpreted

4 . .
‘famarajya .

The Indian National Congress.-after assuning office in
, some of the provincee under the scheme of Provincial Autonomy,

once again voiced its demand for Fundamental Rights at ite
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Calcutta session in Cetober 1937.

The\Labour Commission formulated a comprshensive
-prograzme.of reform which was acecepted by the All India Congress
Committee in October 1937 in a iesolution. The Ccngress>inclu&ed
in its resolution on fundamental rights that (1) ;every citizen
of India has the right af free expressionlof opinioﬁ, the‘right
of free association and combination and thc rizht to asseﬁble
peaceably and witbout arms. (2) freedom of conscience énd the
visht freely to profess and practise hies religion. (3) The
uculture,'language‘aﬁd script of the minorities and of the diff=-
erehtvlinguistic areas shall be protecteds
{4) a1l citizehs arve egual before the law irrespective of reli-
gidn.'caste: créed or‘sex.

{5) HNo disability attaéhes to any citizen by reasdtn of hig or her
religion, caszte, creed ox sex in regard to pﬁblic employment,
office of power or honour or in the exercise of any trade or
calling.

(6) all citizens have equal rights and duties in regard to wells,
tanks. roads, schools and places o: publie resort maintained out
of state or local funﬁs or dedicated by private.person fdr the
use of the gencral public. | '

(7T) The étaté shall observe neutrality in regard to all religion: .
{(8) The franchise shall be on the basis of universal aduit’
suffraze. | B |

(9) Bvery citizen is free to move throughout India and to stay
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and settle in any part thereof, to acquire property and to follow
any trqde or calling and o be treated aquaily with re%ard to

legal prosecutlon or protection in 3ll parts of India® .

The 51sf gesgion of the Indian National Congress
at Hafiéura in 1938 was another truimph for Ganahi. He wag succe
essful in 2voiving a national education prineciple iﬁ tbe iine of
his concept of basic education. An All India Rducatioa Board was

formed under the advice of Gandhi.

The Congreas also'approved of theTresblﬁtion of
the Working Committee on Minorit& Righta, passed ip'Calcutta in
October 1937, and deciared afresh that it regarded its primafy
duty and fundamental policy to protect the religioug, lingﬁistic,
culturalland other rignts of the minorities in India 80 as to
enqure andé qﬁfeguard trem in ?ny scheme 0of governuent to which
the Congress would be a party 76}. ' |

Apart from %his, the pledge for the Indépenaence
ﬁay'on Jaﬁuary 26, 1833 declared that "it is the inelicenable
rizht of the Indian people, as of any other people, to have freedom
and to enjoy the fruits of their toil and have the necessities of
life, sc that they may have full opportunitieé of growth, and
thet the Conhgress believes that if any government deprives a
people of these.rights and oppresses thenm, igg)peOQIe have a-

further rizht to alter it or %o abolish it .

The Cuagress pledged anew to the independence of
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India and solemniy resolved tb carry onkn%?-violently the strugzle for
freedom $ill Purna Swaraj was attaineds ! | '

The 52nd session of the Indian National Congress. held
at Tripuri in March 1939, demanded full freedom and a constitution
through a Constituent Assembly, and deglared its }irm adherence to the
fundamen&al¢§611¢ies which havefgoverned-its ﬁrogramme in the past
years under the guidange'of Gandhi, end opined that there should be no
break in tﬁese pelicies, and that they should continue to govern the
Congress Programme in future. In view of the critical esituation that
might develop during the coming year, and in view of the fact that
Gandhi alone could lead_the Congress and the country to victory during
such crisis, the Congress regarded it as imperative that its‘executive
. should command his implicit confidence and requested the President to
'appoint the working Committee in accordance with the wishes of Gangngf'

' In 1940, Gandhi ‘s influence in the Congress was immense.
On some igsues based on.ideoldgy and programiues he had someAdifferences
with many of the Congress leaders, but later he was unanimously de?laﬁ
red as the ‘General's Gandhi's impact was visible guite ab&hdantly in |
the Independence plédgéfas weil as in the resolution of the Congress
session of the yéare ) .

. Independence Day pledge for January 26, 1940 séid that
“"non=violent action in general_and preparation for non=-violent direct
action in particular, require successful working of the Constructive
Programme of khadi; communal harmony and removal of untouchability".
Dist%gg?ion on the basis of caste and creed and Harijans was denoun-lv

cede.
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The 53rd eeesion of the Indian National Congress helé'at
Ramgarh in March 1940 reeolved thet "the Con@rees has always almed at a
censtitution where ‘the fulleet freedom and opportunlties of development
are guaranteed to the group and the 1ndi§1§ua1, and social ingustice
yields plaee to a auster soclal order“y( 1 _ | | . -
| ' Then, in the holocaust or the wer, qank all clamour for rlﬂhte
and libertles.' The end of the war sew the revivel of this demand, and |
the major conurlbutlon in this dlrectlon was made by the Sapru Committee
(app01nted by the All Pertles Conference. 1944-45) Report of 1945 The
Report pcinted out that the' fundamental rights will be a 'standing warn-
ing' to all "that what the constitution demands and expecﬁs‘is perfect
eqpelity°between one section_of’the cemmunity end'enofﬁer‘in the matter
of politiéel and c¢ivie rights, anﬁ"equalixy of liberty anﬂ'seEQrify in
the ehjbyment"df the_ffeedom'ofareligion5.worship; and the pursuit of the
ordinaryiapﬁiications‘of life"( 23 For the first time, the Report dief “,
tinguished between “austzciable“ and "non—austxciable“ rightss ices;
“breaches of some may form the subdect of JudlClal pronouncement, and the
.breaches of o thers may be remedied w1thout reeort to courts of law(sf)This
distinction exerelsed tremendous 1nf1uence later in the framlng of the |
fundamental rights for the new Constltutlon of India. . | -
Dur;ng these years, Gandhi was the key figure. Thevne%ion
expefieﬁced his‘leaaersﬁip including the 'Quit India' movement. during
this great crisis. A meetlng or the WOrking Committee of the Congress was
convened in Poona end later in Bombay in September 1945. ‘Azad presided
and Gendhi, who was present in most of the 91tt1nas, declared that "funda-
mental rights as laid down by the Kerechi angress an%qs%bsequently added

. . L . ¢4 .
to, must form anc intezral part of this constitution® + In October the
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s » (85)
Congress WOrking Committee issued a'12-point election manifesto  which

was a combinatlon of snczoneconomic and constitutional right fbr the

: peogle.‘ Thll manifesto also contaxned many ef G?ndhl's wzshes. 4 good
'Hnumber of these ribhts were later 1ncorporated in the preqent Constltuu
‘;tlon of Indla. | | o |
, - The Brltiqh Cahinet Mlssion in 1945 recogniged the need for

a written guarantee of fundamental rlghts in the Constitution of Lndia. 
. In paracraphs 19 and 20 of its. qtatement of may 16; 1946. enviu‘ging a

Constztuent Assembly for framiné the Constltution of Indla. it recommen—

”vded the setting up of a%Gadv1sorw committee for reportlng 1nter alia,
oh fundamental rights.( ‘) , ‘ _ - -

By the Obgectlves Reaolutaen adopted on January 22. 1947. the
Constituent Assembly solemnly pledged 1tself 0 draw up for India's
future governanee a constltution where in "shall be wuaranteed anu
' Lsecured to all the peop e of India Justice, 5001al. economic and Eollti-
 A cal, equallty of gtatuq and of . opportunlty and before the law. freedom

->of thotht, expression. belief, falth, morship, vocation. assoclation

.and actlon, suhgect t0o law and publ1e morallty“ and wherein adequate
‘safeguarda would be .provided for mlnornties. backward and trzbal areaaw
and depressed and other classei.(éy)"‘ | | : 

Two days axter the adoptlon of the quolution the Aagembly
elected an Aavzpory Committee for reporting on minorities. fundamental
rlghts and on the trzbal and excluded arcas g?" The Adv1sory Committee
L -in 1ts turn constltuted on Februarw 27. 1947, 1”:lve 3ub~00mm1ttees, one
of which was to deal with :undamental ribhts. I

The members of the Constltuent Assemhly sought to recon01le

_two guidinv prlnciples which motlvated and 1nspired them. the desire for.
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incorporating guaranteed rights for the individuals, including the mi-
norities, and the ushering im of a welfare state which‘woula bring maxi=-
mum good to the maximum people.{ogj '

| éltﬁorny problen that faceé the Gonatituent Assembly at the
. outgset was what to lecave cut gnd what to include as rights. Some
1o reish (sib)‘prassure to' make fundamental rights all inclusive was
| reaiated on %he‘cdmﬁcn senae gradna thaty, it was pointless to zive men
6uaranteed rlﬁhtﬂ to thinge that no one would have the eapacity. for at
lzast some time, to provide. The IrzshvGonaﬁitution came to the’ résé&g{'
The Fundamental RightéﬁSub;Committga}r@eommended. in line with the
Irish modél. division of'rigﬁtévintﬁ two parts =- one part consisting
of juazicigéle rights, ie.2., Tighte anfarc@abla by appropriate legal pro-
cess},and ﬁheigther part conSisting of non=-justiciable rights in the
sane way as di;éetive principles of social pOliey ¢f the Irish ﬁonstituw
tion, which, trough net cognisabxe in any court of law, should be- r@gar-
ded an fundamental in the gover@ance of the country.‘91}

?he Sub-Committee had before it drafﬁllist of rights by Sir

Be No Rauy K¢ Te S?ah, K. %. Munshi, Dr. B.gmémbeﬁkar. Harnam Singh and
other Gongresq'exéértsc On these the Sub-Coumittee erfted thefrights in
ite ten meetings during Harch and April 1947 and then submitted the Heport
to the Advisory Committee on 16th Aprll. sardar Patel then pveaented the
Interim Reyor% of. the Advisory Cammmttee on Fundamental B‘ghts to the
 Ccnstituent Assembly oen 29th Aprml. 1947(?%)35rﬁar Eatel dzscloqed that
there were two schools af thought in the CQmmittee~one achoal in favour
of incluslon of as many rights as possible eagily and straightaway enw.

forceable in a court of law, and the other school in favour of r@strlc~

tion of fundamenta;*rights-ta a faw very essentlal things. and that,
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‘.
the final report represenisd a compromiséq The recommendations of the
Committee were accepted by tha-Constitueﬁ£7Asmembly in the third session
of the preliminary meetinge The decisions of the Aszembly were incorpora=-
ted by the Drafting Committee in Part III, of the Draft conqtitutloné9§)
The Drafting Committee under the Chairmanship of Dr. E.R.nmbedkar. pre-
pared a Draft of the Gonsfitutibn and.pr@santed it to the Constitﬁent

, Assembly, on November 4, 1948 Except for several controversial brﬂvie

sions, the drafting of the rights was completed in mid-December, 19485,
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