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|. Prelude

Law of war determines the rights and duties of belligerent parties in
operations and limits the choice of means in doing harm. This law
proclaims rules relating to the means and methods of warfare and examines
the issue of military object. In peacetime, human rights principles are
applied to the citizens, in war time, however,the citizens are regulated by
humanitarian laws. Humanitarian law aims to limit the suffering caused by
war by regulating the way in which military operations are
conducted.International Humanitarian Law (IHL) often referred to as the
law of war, the laws and customs of war or the law of armed conflict. The
law originated and comprised with the Geneva Conventions and the Hague
Conventions as well as subsequent treaties, case law and customary
international law.Every State has some responsibility to investigate and, if
appropriate, prosecute all war crimes allegedly committed by its nationals
or armed forces, or on its territory, as well as other war crimes over which it
has jurisdiction. In Myanmar context, for example, it can be said that,
Myanmar owes a duty to see that its military commanders do not commit
grave breaches of IHL and other war crimes and to take action against those
under their control who commit ethnic cleansing or violence against the
Rohingyacommunity.

[I. Humanitarian Law and its Fundamentals

The fundamental principles of humanitarian law are to limit the suffering
caused by war by forcing parties engaged in a conflict toengage in limited
methods and means of warfare. Its aimis to differentiate between civilian
population and combatants and work to protect civilian population and
property. Humanitarian law also prevents harming or killing an adversary
who surrenders or who can no longer take part in the fighting. According to
IHL, the hostile groups must not torture physically or mentally or

inflictcruel punishments on adversaries.International humanitarian law
defines the conduct and responsibilities of belligerents i.e. an individual,
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group, country or other entity which acts in a Heshature. Sometimes
nations, neutral nations and individuals engagedanfare, in relation to
each other and to protected persons, usually mgaiiians?

I1.1. Objectives of IHL

Primarily armed conflicts are classified as fallimgo two categories as
international and non-international armed conflitdgeron describes this
categories as “... a crazy quilt of norms that wold applicable in the
same conflict, depending on whether it is charadras international and
non- international...”

The fundamental aim of IHL is to maintain a compisenbetween two
conflicting interests namely between military neigs and
humanity.Again, Rousseau wrote inhis ‘The Sociaht@act’:

. war was not a relationship of man with man but a
relationship between states in which individuale anly
enemies by accident, not as men but as soldiecg, they
lay down their arms, they once again become mene me
and their lives must be spargd.

Humanitarian law is the branch of public internatiblaw that comprises
the rules, which, in times of armed conflict andodld not include
unnecessary destruction to civilian people. IHLnpiples are mainly
contained in international treaties and legally diig customs on
international community It has two main branches and it draw their names

2 Jean-Marie Henckaerts and Louise Doswald-Be€kstomary International
Humanitarian Law Vol.1 (Cambridge: Cambridge University Press, 20@.49-
59.
® International humanitarian law applies differenkes depending on whether an
armed conflict is international or non- internaibrin nature. LottaHarbom and
Peter Wallensteen, ‘Armed Conflict and Its FundatmenHumanitarian
Dimensions’ in Journal of Peace ResearclWol 42, No 5 ( Sep., 2005) pp. 623-
635.
* Theodore Meron, * The Humanization of Humanitadiaw’ in American Journal
of International Lawp 242.
® Jean-Jacques Rousseau, ‘ldeal Empires and Reguinlidhe Social Contract
accessed from http://oll.libertyfund.org/titles/203on 12 December 2017.
® The ICRC Study on Customary IHL applicable in &dnConflicts has codified
widely dispersed legally binding customary rule efthregulate international and
non- international armed conflict situations. Thedy contains the customary rules
of IHL with a short commentary, as well as indioas of treads in practice where
no clear rule of customary international law hasgraerged.
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from the cities where each was initially codifiethmely Geneva law and
Hague law. The two Additional Protocols of 1977 tame both branches
of law to a great extent. The fundamental objestwElHL is:

» seek to protect persons who are not or are no tdagimg part in
the hostilities and the prohibition to attack thbhees de combat

e restrict the methods and means of warfare emploged,resolve
matters of humanitarian concern resulting from war.

e Wars should be brought to an end as quickly asigess

e People and property that do not contribute to the &ffort should
be protected against unnecessary destruction addHig;

e The law of war is binding not only upon States ashsbut also
upon individuals and, in particular, the membersthadir armed
forces.

e Parties are bound by the laws of war to the extbat such
compliance does not interfere with achieving leggie military
goals.

[I1. IHLPrinciplesfrom Ancient Teaching

The humanitarian ideas and concepts formalized umdnmitarian law
treaties are shared by many different schools adight, religious teaching
and cultural traditions. These international dinens of IHL should never
be underestimated or forgotten: very often resfmcand implementation
of the rules will in fact depend on the establishingf a clear correlation
between the applicable treaties and local traditiencustoms.This leads to
an awareness that humanitarian principles are cominoall human
communities wherever they may be. When differerdtaus, ethics and
philosophies are gathered for comparison, and ey are melted down,
their particularities eliminated and only what engral extracted, one is left
with a pure substance which is the heritage afalhkind’

Hinduism

The Laws of Manu depicts a beautiful Hindus mindhernways to behave
during war. It says show honour and mercy and maoshttack the elderly,

" PICTET Jean, “Humanitarian Ideas Shared by Diffe@chools of Thought and
Cultural Traditions”, in International Dimension$ Humanitarian Law, Geneva,
Dordrecht, Henry Dunant Institute, M. Nijhoff, 198&%. 3-4
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women or children®Manu illustrate who are asleep or who have
surrendered should not attack them.Some Hindus eueeli the
Mahabaratateaching itself from the LorHrishna He expresses the Hindu
attitude to war and peace through the story otehgble dilemma faced by
Arjuna. Krishna gave him the advice that this war is not agaimsthusins
it is fight for a just war to overcome evil forcégishnaremindsArjunathat
to fight for peace, justice and truth is to fulfiie law of GodHinduism is
the essence of all that wisdom handed down to g&oes after
generations. These ideas have shaped and guidétirtthe socio-religious
life for centuries. The essence of dharma is tlstingdition between good,
supporting the cosmic order, and evil, which posdbreat to this order.
Accordingly, the preservation of good at the cdsh avar was justified in
ancient Vedic society®Vedic andUpanishadiditerature abounds in ideas
that proclaim universal oneness and universal balg. ‘No one is
superior or inferior; all are brothers; all shogldive for the interest of all
and progress collectively®.

Buddhist teachings

The principle of non-violence is central to BuddHmsachings. Buddhism
was established in about 500 BC. Buddhism begah wiprince called
Siddhartha GautamaSiddharthabelonged to an aristocratic family. As a
prince he had lot of wealth. He never left his palaAt some point
Siddharthabegan to leave his palace and behold for thetfirst poverty,
sickness and misery. After seeing tBisldharthdost interest in his spoiled
life and left his palace forever and gave his peinsonal belongings to the
needy. He joined a group of ascetics who were begaydor enlightenment.
People who do not accomplish their desirable passiotheir lives will be
born again to this life circle which is full of $afing and so will far-away
themselves from the world of no suffering - Nirvaii@ get Nirvana, one
has to follow the eight-fold path which are to be# right, desire right,
think right, live right, do the right efforts, thkrthe right thoughts, behave

8Surya P. Subedi, The Concept in Hinduism of ‘JusiritlJournal of Conflict and
Security LawVolume 8, Issue 2, ( Oxford: Oxford UniversityeBs, 2003)1Pages
339-361.

° BBC News, Hinduism: attitudes towards fighting andvarfare,
http://lwww.bbc.co.uk/schools/gcsebitesize/rs/wadnismrev2.shtml
YSubediSurya P., “The Concept in Hinduism of ‘JustrW in Journal of Conflict
and Security Laywol. 8/2, October 2003, pp. 339-361.

YRigVeda, Mandala-5, Sukta-60, Mantra-5
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right and to do the right meditation.Profess@GananathObeyesekere
at Princeton University said that “in the Buddhdsttrinal tradition... there

is little evidence of intolerance, no justificatifor violence, no conception

even of ‘just wars' or 'holy wars.' ... one can enak assertion that Buddhist
doctrine is impossible to reconcile logically wisim ideology of violence

and intolerance*?

The Dalai Lama said “Buddha always teaches us albangiveness,

tolerance, compassion. If from one corner of youndnsome emotion
makes you want to hit, or want to kill, then pleesmember Buddha's faith.
We are followers of Buddha”. He said that “All pleims must be solved
through dialogue, through talk. The use of violeiceutdated, and never
solves problems®®

Chridtianity

The Bible says that man is created in the imag&ad (Genesis 1:27).
Because of this, man has a certain dignity andgisash dominion over the
rest of creation (Genesis 1:26). The image of Gothan also means that
murder is a most heinous crime. “Whoever shedsbtbed of man, / by
man shall his blood be shed; / for in the imag&odl / has God made man”
(Genesis 9:6). A Christians should work to comhabhan rights abuses and
to promote the welfare of all people. As they phetiee Gospel around the
world, they are digging wells, planting crops, giyiclothes, dispensing
medicine, and providing education for the destitliteis is as it should be.
There is a sense in which the Christian has ndtsigof his own, because
he has surrendered his life to Christ. Christ “disthe believer. “You are
not your own; you were bought at a price”

I slamic Teaching

The companions of the Prophet Mohammand (570-6324id) succeeding
generations of jurists take hold of the logic goglthe prohibition against
targeting five categories of people, and provided-aombatant immunity
for other categories of people as well, such assibk, the blind, the

12 Just War in Religion and Politics, Neusner, Chil®& Tully, UPA Publishers
2013, p. 181.
1314th Dalai Lama (10 December 2012). "Buddhist LeadRespond To Violence
Against Muslims In Myanmar". huffingtonpost.come ThHuffington  Post.
Retrieved 19 June 2015.
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incapacitated, the insane, farmers, traders, aaftsoren-*According to the
Quran2: 190: “And fight in the way of God those whoHigagainst you
and do not transgress, indeed God does not likegrassors*® According
to the Quran 5:32: “For that We have decreed upon the childretsrael
that whosoever kills a human soul except in retidsuof committing fasd
(destruction, damage) in the land, it shall bef & ikilled all of humanity,
and whosoever saves it [a human soul] it shall $ef dne saved all of
humanity.”*® The first caliph Abu Bakr (d. 634) instructed hismg
commander thus: “do not cut down fruit-bearing $tedo not destroy
buildings; do not slaughter a sheep or a camelptxXoe food; do not burn
or drown palm trees.” The eighth-century jurist Akzall1 (d. 774)
declared: “it is prohibited for Muslims to comminya sort of takhib,
wanton destruction, [during the course of hosgifitiin enemy territories”.

V. Genocidein World History

In the past 150 years, tens of millions of men, worand children have lost
their lives in genocide or mass atrocities. Milkdmave been tortured, raped
or forced from their homes.Every peaceful mindedpte must remember
and take action to end genocide. In between 191B8&3 more than 1.5
million ethnic Armenians have killed by the govemmh of the Ottoman
Empire’’In 1933 the Holocaust was planned by the Nazi Rar§ermany
which killed six million Jews and others aimede#tinically "purifying”
Germany byEdlof Hitler.*®in Cambodia Khmer Rouge took power in 1975
and started a "re-education” campaign targetingtigal dissidents. In
between 1975 to 1979 citizens including doctorachers, students more
than 1.7 and 2 million Cambodians died by the notmsr Khmer Rougé’
Civil war broke out in Rwanda in 1990, exacerbati@egsions between the

1 SultanHamed, “The Islamic Concept” in Internation@imensions of
Humanitarian Law, Geneva, Henry Dunant InstitutsB$CO, 1988, p. 32.
%Al Quran, Surah Bakara verse 190.
8Al Qur'an, Surah Meyeda Verse 32.
Don Melvin, CNN News, April 27, 2015, things tadw about the mass killings
of Armenians 100 years ago
Accessed from http://edition.cnn.com/2015/04/23Id/@rmenian-mass-
killings/index.html visited on 5 October 2017.
8Vladimir Solonari, Purifying the Nation: PopulatioBxchange and Ethnic
Cleansing in Nazi-Allied Romania (Washington: Jolktapkins University Press,
2010) p. 12.
patrick Heuveline,' 'Between One and Three MillicFowards the Demographic
Reconstruction of a Decade of Cambodian History7Q+99)" in A Journal of
Demography, Volume 52, 1998 - Issue 1
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Tutsi minority and Hutu majority. The republic ob&nia and Herzegovina
(Bosnia) declared independence in 1992. In betwid9? to 1995, the
Serbs targeted Bosniak and Croatian civilians @gasunder their control in

a campaign of ethnic cleansing. The war in Bostaaned the lives of an
estimated 100,000 peopfeThe world also has witnessed the Government
of Sudan carried out genocide against Darfuri ieimd, murdering 300,000
and displacing over 2 million people.

IV.l. Differences among Ethnic Cleansing, Genocide, and Crime Against
Humanity

We should remember Article Il of the Genocide Cartim?" and there are
differences between ethnic cleansing and genoé&tic cleansing may
be mere dissolution of a group from their houseshaut physical
destruction. The expulsion of a group or part @freup does not in itself
suffice for genocide. The basic differences betwewimes against
humanity? and genocide is as like Crimes against humanityses on the

D Geardid O Tuathail &John O'Loughlin, ‘After Ethni€leansing: Return
Outcomes in Bosnia-Herzegovina a Decade Beyond WarAnnals of the
Association of American Geographers , Volume 9920Issue 5, 10 Nov 2009.
ZConvention on the Prevention and Punishment ofGHme of Genocide,1948.
Article 1I: In the present Convention, genocide meany of the following acts
committed with intent to destroy, in whole or inrfpa national, ethnical, racial or
religious group, as such:(a) Kiling members of tmeup; (b) Causing serious
bodily or mental harm to members of the group;€jiberately inflicting on the
group conditions of life calculated to bring abdstphysical destruction in whole
or in part; (d) Imposing measures intended to preverths within the group;
(e) Forcibly transferring children of the groupaieother group.
2 Article 7 of Rome Statute of the Internationalniinal Court, 1998 says,"crime
against humanity" means any of the following acteew committed as part of a
widespread or systematic attack directed againgt cwilian population, with
knowledge of the attack:

(& Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of popidat

(e) Imprisonment or other severe deprivationpbfsical liberty in

violation of fundamental rules of international taw

() Torture;

(9) Rape, sexual slavery, enforced prostitytiforced pregnancy,

enforced sterilization, or any other form of sexualence of comparable

gravity;

(h) Persecution against any identifiable groop collectivity on

political, racial, national, ethnic, cultural, ilbus, gender as defined in

7



killing of large numbers of individuals. The systin, mass killing of a
very large number of individuals will constitutecame against humanity.
Genocide has a different focus. Genocide focusésonothe killing of
individuals, but on the destruction of groups. they words, a large number
of individuals who form part of a single group. Atleé two concepts in this
way have different objectives. One aims at probgcthe individual; the
other aims at protecting the groRphingyapeople who reside in Myanmar
are targeted as a group destruction as becauspaot af ethnic community
also are collectively denied citizenship. As likayane identifying or
identified asRohingya— pursue claims to be national racesaomgyinthaso
as to rejoin the community and denied by the Gavemt?

V. Historical Background of IHL
V.l. The Law of The Hague

The Hague Conventions were two international tesathegotiated at
international peace conferences at The Hague ilN#tkeerlands: The First
Hague Conference in 1899 and the Second Hague @octe in 1907.
Along with the Geneva Conventions, the Hague Cotiwrs were among
the first formal statements of the laws of war arad crimes in the nascent
body of secular international law. A third confeterwas planned for 1914
and later rescheduled for 1915, but never tookepldue to the start of
World War I. The German international law scholard aneo-Kantian
pacifist Walther Schickingalled the assemblies the international union of
Hague conferencé8 A major effort in both the conferences was to Fea
binding international court for compulsory arbitoat to settle international
disputes, which was considered necessary to refi@cmstitution of war.
Most of the great powers, including the United &tatBritain, Russia,
France, China, and Persia, favored a binding iat@nal arbitration, but
the condition was that the vote should be unanimnand a few countries,

paragraph 3, or other grounds that are universaigognized as
impermissible under international law, in connettwith any act referred
to in this paragraph or any crime within the jurisin of the Court;
(i) Enforced disappearance of persons;
() The crime of apartheid;
“Nick Cheesman, ‘How in Myanmar “National Races” @aim Surpass
Citizenship and Exclude Rohingya’ Journal of Contemporary Asid/ol 47,
2017, p. 461-483.
*Barcroft, Stephen. "The Hague Peace Conference869,1lrish Studies in
International Affairs 1989Vol. 3 Issue 1, pp 55-68.
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led by Germany, vetoed the idea.The main effe¢h@fConvention was to
ban the use of certain types of modern technologyar: bombing from the

air, chemical warfare, and hollow point bullets.eT@onvention also set up
the Permanent Court of Arbitratiof.

A body of law concerning acceptable justificatidiesengage in war is
called jus ad bellumlus ad bellunrefers to the conditions under which
States may resort to war or to the use of armedefan general. The
prohibition against the use of force amongst Statesthe exceptiofisto

it, set out in the United Nations Charter of 194 the core ingredients of
jus ad bellumWhereas the limits to acceptable wartime condugigsin
bello. It regulates the conduct of parties engaged iarared conflict. IHL
is synonymous withus in bellg it seeks to minimize suffering in armed
conflicts by protecting and assisting all victims asmed conflict to the
greatest extent if possible.Now modern laws of agdress declarations of
war, acceptance of surrender and the treatmgmisziners of war, military
necessity along withlistinction andproportionality, and the prohibition of
certain weapons that may cause unnecessary sgtférin

V.Il. The Geneva Conventions

The Geneva Conventions comprise rules that applyines of armed
conflict and seek to protect people who are nairerno longer taking part
in hostilities, for example:

e wounded or sick fighters

% Though not negotiated in The Hague, the GenevaoBubto the Hague
Convention is considered an addition to the CorgantSigned on June 17, 1925
and entering into force on February 8, 1928, itnparently bans the use of all
forms of chemical and biological warfare in itsgl section, entitled Protocol for
the Prohibition of the Use in War of Asphyxiatirigpisonous or Other Gases, and
of Bacteriological Methods of Warfare. The protogpew out of the increasing
public outcry against chemical warfare following thse of mustard gas and similar
agents in World War |, and fears that chemical biotbgical warfare could lead to
horrific consequences in any future war. The protbas since been augmented by
the Biological Weapons Convention (1972) and therGibal Weapons
Convention (1993) (Wikipedia, 2017).
% The exception is on right to self-defence and Ukharization for the use of
force.
" International Committee of the Red Cross, Intrdiducto the Law of Armed
Conflict, accessed from
https://www.icrc.org/eng/assets/files/other/lawhafipdfdated on 15 December
2017.
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e prisoners of war

e civilians

¢ medical and religious personnel
Furthermore, laws of war are intended to mitigdte evils of war by
protecting both combatants and noncombatants frameecessary suffering.
Safeguarding certain fundamental human rights ofgres who fall into the
hands of the enemy, particularly prisoners of wvilae, wounded and sick,
and civilians. Laws of war are the result of a psscthat developed in a
number of stages between 1864 and 1949 which fdcoiseéhe protection
of civilians and those who can no longer fight mamed conflict. As a
result of World War I, all four conventions werevised based on previous
revisions and partly on some of the 1907 Hague €utans and readopted
by the international community in 1949. Later coafees have added
provisions prohibiting certain methods of warfarel addressing issues of
civil wars. Geneva Convention comprise four treat@d three additional
protocols that set the standards in internatiomal for humanitarian
treatment of the victims of war.

® First Geneva Convention "for the Amelioration of thondition of
the Wounded and Sick in Armed Forces in the Fi@idit adopted
in 1864, last revision in 1949)

e Second Geneva Convention "for the AmelioratiomefGondition
of Wounded, Sick and Shipwrecked Members of Arroexb§ at
Sea" (first adopted in 1949, successor of the 1383ue
Convention X)

e Third Geneva Convention "relative to the Treatn@®risoners of
War" (first adopted in 1929, last revision in 1949)

¢ Fourth Geneva Convention "relative to the Protectad Civilian
Persons in Time of War" (first adopted in 1949,dzhen parts of
the 1907 Hague Convention 1V)

e Protocol | (1977): Protocol Additional to the Germe€onventions
of 12 August 1949, and relating to the ProtectibWiatims of
International Armed Conflicts. As of 12 January 200had been
ratified by 167 countries.

e Protocol Il (1977): Protocol Additional to the GereeConventions
of 12 August 1949, and relating to the Protectib¥Wiatims of Non-
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International Armed Conflicts. As of 12 January 200had been
ratified by 163 countries.

e Protocol 1l (2005): Protocol Additional to the Gewma Conventions
of 12 August 1949, and relating to the AdoptioamfAdditional
Distinctive Emblem. As of June 2007 it had beeffiedtby 17
countries and signed but not yet ratified by anigoldal 68
countries.

VI.RohingyaSituationsand IHL

In the &' Century theRohingya a people of South Asian origin, dwelled in
an independent kingdom iArakan now known asRakhine state in
modern-day Myanmar. ThRohingyadescribe themselves as descendants
of Arab traders who settled in the region many gaiens ago. In the 9th
to 14th Century they came into contact with Isldmotigh Arab traders.
Now theRohingyaare a Muslim minority population living in in Myanar.
The kingdom ofArakanwhich was a very important place inside the Bay of
Bengal commercial network, especially during th& a46d 17" centuries.
Arakanese kings modeled themselves after the Mughgberors, even
using Muslim titles for their military and court fifials.”®During the
17" century inMrauk U, the capital of the Arakanese kingdom, two poets
testify the emergence of a literature using Benlgaiguage as a means of
expression. These two poets &aulatKaji who lived under the reign of
Sirisudhammaraja (1622-1638), andAlaol (1607-1680) whose literary
activity extended from the reign of Satui:dhammai@j645-1652) to 1670-
1671. BothAlaol andaulatKaji, worked for individuals belonging to the
Muslim nobility at the Arakanese royal coftt.

During the second world war Japan invaded Burmshimg out the British.
In 1945 Britain liberated Burma from Japanese oatiop with help of
Burmese nationalists led by Aung San &uwhingyafighters. When World

Who Are the Rohingya? Retrieve from https://wwwuithbtco.com/who-are-the
rohingya-195006
% Thibautd'Hubert, Alaol's poetry as a source for karese historysS.
Subrahmanyam, "And a River Runs through it: Thel¥rdl Kingdom and its Bay
of Bengal Context", in J.Gommans and J.Leidere@., Maritime Frontier of
Burma — Exploring Political Culture and Commerciateraction in the Indian
Ocean World,1200-1800, KoninklijkeNederlandseAkaderan Wetenschappen,
KITLV Press, Leiden, Amsterdam, 2002, pp. 107-126.
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War 1l broke out, Britain abandonedrakan in the face of Japanese
expansion into Southeast Asia. In the disarray r@hB's pulling out, both
Muslim and Buddhist forces took the opportunityinflict massacres on
one another on a hideous program of torture, ragenaurder. Thousands
of Rohingyafled into BangladeshRohingyas felt betrayed as the British
didn't fulfill a promise of autonomy foArakan® So it was saying that
British sowing the seeds of ethnic tension thataiento this day. After that
many of whom wantedrakanto join Muslim-majority Pakistan and they
were denied including removirRphingyacivil servants.

In 1962 General Ne Win's coup, after that they @epaigning for a
separateRohingyanation in Arakan As a result the military junta took
power andRohingyaare threaten separatists and non-political peaptk

denied Burmese citizenship becoming stateless Bisngae People

without a state, whom face harsh persecution inrivher and the Burmese
government does not recognize them as citiRotsngyais a centuries old
minority Muslim population of Myanmar. But .... "std¢ss" for the last
several decades as Myanmar's 1982 Citizenship Adiduthe status of
legally granted citizenship in 1948.Under this Citizenship Law of
Myanmar, the government created three classestinéms: full, associate
and naturalized, and subsequently provided coldedo'scrutiny cards."
Pink cards were provided to full citizens, blue &®sociate citizens and
green for naturalized. Most of Rohingya’s were paivided a card at all.
They are rather considered "Myanmar residents,"clvimeans neither
citizen nor foreigner.

In 1962 General Ne Win and his Burma Socialist Frogne Party seized
power and took a hard line against tRehingyaand were aimed at
screening the population for foreigners. More t280,000Rohingyafled
to Bangladesh, amid allegations of army abuses. 8ingy denied any
wrongdoing. In 1978 Bangladesh struck a UNbrokeleal with Burma for
the repatriation of refugees, under which m@shingyareturned. In the
year of 1991, 2012, 2016 and 2&bhingyarefugees fled what they said
was forced labor, rape and religious persecutiornthat hands of the

%Timeline: A Short History of Myanmar's RohingyaMirity, The Daily Star

retrieved from  http://www.thedailystar.net/newdade245363 dated on 24
September, 2017.

3 Julfikar Ali Manik, The Rohingya issueThe Daily Star retrieved from

http://www.thedailystar.net/news-detail-245363 date 24 September, 2017.
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Myanmar army.However, the Novel peace lauresieg San SuuKand
her government denied the atrocithasng San SuuKlyas been criticized in
particular for her silence and lack of actwhen several people asked for
revoke her Nobel Prize she response: "show me atgowithout human
rights issues™

In August 2017,Aung San SuuKgefended the government's actions
saying"...had already started defending all thepfgem Rakhinein the best
way possible and expressed that there should beisioformation to create
trouble between the two countri€$ She denied that the security services
were systematically abusing tohingya claiming instead that they are
simply trying to hunt down organized and violéRohingyamilitants
Nobel Peace Prize lauredialalaYousafzaand Desmond Tutlbrought a
plea for action and criticized SuuKyi's stance.

In recent years, they have faced increasing petisecand attacks brutally
by Military and buddhist monks. Thousands of meomen and children
from Myanmar's who escape out to sea, as thousdmade drown,
victimize by human traffickers and face an uncerfate. The Bangladeshi
Government and the United Nations High Commission Refugees
(UNHCR), the temporarily shelter refugees and pevifor their basic
needs. TheRakhinestate of Myanmar, which borders Cox's Bazar, is a
poverty-prone area of Myanmar. Oppression Bohingya has a
longstanding issue which needed humanitarian respdrom the world
leaders where asBangladesh is an overpopulategtrgoso it was not
possible to take over burden of such refugBekingya®In 17 March
2016Atrocities Prevention Reporthe U.S. Department of State
summarized:

#Michael Safi in Delhi"Aung San SuuKyi says ‘terrorists' are misinformingyld
about Myanmar violence | World new3he GuardiajRetrieved 2017-09-12
#Naaman Zhou and Michael Safbesmond Tutu condemns Aung San SuuKyi:
'Silence is too high a price' | World new$he GuardiajRetrieved 2017-09-12
¥Michael Safiin Delhi"Aung San SuuKyi says ‘terrorists' are misinforminagyld
about Myanmar violence | World newsThe GuardiarRetrieved on 12 August
2017
#"Aung San SuuKyi and her foreign admirers must heslp Rohingyas'The
Economist, 8 September 20Retrieved 8 September 2017
% Julfikar Ali Manik, The Rohingya issueThe Daily Star retrieved from
http://www.thedailystar.net/news-detail-2453&3ed on 24 September, 2017
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The situation irRakhineState is grim, in part due to a mix
of long-term historical tensions between tRakhineand
Rohingya communities, socio-political conflict, socio-
economic underdevelopment, and a long-standing
marginalization of bothRakhine and Rohingya by the
Government of Burma. The World Bank estima®eadhine
State has the highest poverty rate in Burma (78emey
and is the poorest state in the country. The latk o
investment by the central government has resutigubor
infrastructure and inferior social services, widek of rule

of law has led to inadequate security conditins.

Myanmar president's alarming remarks that Myannagsdnot consider
these 7,35,000 Muslims in northeRekhineState to be its citizens. But
under International law one may not be left or mred stateless. In
September 2017 more over 500,0thingyahave fled to Bangladesh from
violence, ethnic cleaning and clearly genocide gecl by Myanmar
Army. ® Myanmar's de facto leader, Aung San SuuKyi, asl vas
Myanmar's military, have faced international condation over its
treatment of th&kohingyaThe mostly Muslim minority, who live primarily
in RakhineState, is not as an ethnic group in Myanmar, desaving lived
there for generations after generatidrRohingya have been denied
citizenship and are stateless.M&ihingya who spent more than a week
trekking cross-country frorRakhineto reach the Bangladesh border, have
found existing camps overflowing and have insteattlesi on muddy
roadsides. Many families do not have a shelter awheir heads and
refugees have been fighting for food and watewdeks.

Bangladesh Prime Minister draw attention to therimational community
and the UN to put pressure on Myanmar for the regmin of all the
Rohingya refugees to their homeland in Myanmar. Bangladefto

3" Atrocities Prevention Repomjarch 17, 2016, Bureau of Democracy, Human
Rights, and Labor, Office of the Under SecretaryGovilian Security, Democracy,
and Human Rights, United States Department of Staeteeved February 12, 2017
(NOTE: This document alternates, repeatedly, betwsections on the Middle
East, and sections on "Burma.")
% Al Jazeera,17 September, 2017, Bangladesh resticvement of Rohingya
refugees.
39Akm Ahsan Ullah, ‘Rohingya Refugees to Bangladésistorical Exclusions and
Contemporary Marginalization’ idournal of Immigrant & Refugee Studi&®l. 9,
2011 - Issue 2, p.139-159.
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protested that Myanmar was planting landmines tiegir border, which
have killed severaRohingya and clearly violation of IH!°Human Rights
Watch in a new report said Myanmar forces have laidimines during
attacks on villages and along the Bangladesh bdYd&housands of
Rohingyas fleeing atrocities in Myanmar are deadly enoughaeut adding
landmines to the mix. So humanitarian organizatialing upon Myanmar
to immediately stop the use of antipersonnel langsitreatyUnder the
Convention on the Prohibition of the Use, Stockgli Production and
Transfer of Anti-Personnel Mines and on their Dagion (1997). The use
of a specific weapon in armed conflict can be catgdy prohibited and the
weapon itself considered unlawful .States mustundier any circumstances
use, develop, produce, stockpile or transfer asts@nnel mines, or help
anyone else to do so. They must also destroy atieg stockpiles of anti-
personnel mines and within a fixed time periodacleand where these
devices have been laid.

VI1.l. Genocide towar ds Rohingya

Women had been gang raped, men killed, housesercand young
children thrown into burning houséé.The boats carryingRohingya
refugees on Naf River were often gunned down byMyanmar army?

They have burned "homes, schools, markets, shopd, rmosques"
belonging to or used by th&ohingya people* On September 07,
2017, The Guardian reported a mass killingRohingya at the Tula Toli
vilage, referred asTula Toli Massacrd®> Malaysia's prime
minister NajibRazakcriticized the Myanmar authoritfor military

40 Myanmar-Bangladesh relations, Aljazeera retrieved romf

http://www.aljazeera.com/news/2017/09/bangladestriots-movement-rohingya-
refugees-170917004640300.html dated on 10 Decepflat.
“IRohingya villages still burning, mines laithe Daily Starretrieved from
http://www.thedailystar.net/frontpage/mayanmar-gefercrisis-rohingya-villages-
still-burning-mines-laid-1466716 dated on 24 Sefitem2017.
“2"UN condemns ‘'devastating' Rohingya abuse in MyahmBBC News
February 2017Retrieved 4 February 2017.
“3"They raped us one by one', says Rohingya womam fted Myanmar; The
News International25 November 201 6etrieved on 9 December 2017.
*“"UN calls on SuuKyi to visit crisis-hit RakhingThe Daily Staf December
201@retrievedon 10 December 2016
**Myanmar: satellite imagery confirms Rohingya \jéaof Tula Toli razed"The
Guardian. 19 September 2Q1Retrieved 23 September 2017
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crackdown orRohingyduslims, and described the ongoing persecution as

"genocide"®

In August 2016, former UN Secretary General KofinAn was invited to
head a nine-member commission in addressing huights rviolations in
Rakhine*’ After a week-long visit in theRakhine state, expressed deep
concern about reports of human rights violationthmared® In November
2016, a senior United Nations officidlphn McKissickaccused Myanmar
of conducting ethnic cleansing in thHeakhine state to free it from the
Muslim minority. * The UNHigh Commissioner for Human
Rights and Jordanian prince ZeidRa'ad al-Hussestad®d,"The cruelty to
which theseRohingyachildren have been subjected is unbearable — what
kind of hatred could make a man stab a baby crgugfor his mother's
milk?”*%With the renewed genocide and exodus in August 28liFussein
further announced that whaohingyawere experiencing in Myanmar
seems a textbook example of ethnic clean3ing.

VI1l. Conclusion

Humanity or humanitarian considerations are verictga words in any
context. In Rohingya situations which law will protect them? Is
international armed conflict or law of war or humdghts law? Where the
atrocitiesand policies of discrimination has deatest by the State and its
effectsshouted humanity is utmost significancethiese situations, human
rights law complements and reinforces the protactiafforded by
International Humanitarian Law.The goal of interoaal humanitarian law
is to limit the effects of war on people and prdpeand to protect
particularly vulnerable people in the world. Thibaman rights oRahingya
in this situations was highlighted by the ICJ i020The Court stated that
there are three situations pertaining to the @atip between two bodies

““Malaysia PM urges world to act against 'genoaidé/lyanmar's Rohingya'The
Guardian.Associated Press. 4 December 2016. Retrieved 18riteer 2017
“™Advisory Commission on Rakhine State: Final Repdfbfi Annan Foundation.
24 August 2017.
“8'Rex Tillerson says violence against Myanmar's Royé must stop; supports
Aung San SuuKyi," September 14, 20CBS Newsretrieved September 14, 2017
““"Myanmar's Rakhine a human rights crisis: Kofi AnthaChannel NewsAsia.
ChannelNewsAsia. Retrieved 8 September 2017.
*™Hundreds of Rohingyas' killed in Myanmar crackdéwhl Jazeera. 3 February
2017. Retrieved 4 February 2017
*! Associated Press, "UN Rights Chief Rohingya Facé@niEt Cleansing in
Myanmar", September 11, 20Tlime, retrieved on 12 September, 2017.
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of law: “some rights may be exclusively matters biternational
Humanitarian Law; others may be exclusively materHuman Rights
Law; yet others may be matters of both these besai International
Law.”*States have always been limited in the ways in whiey conduct
armed conflicts, from the adherence to nationaklawd bilateral treaties,
to the observance of time-honored customary riigsvever, throughout
history these limitations on warfare varied greattyong conflicts and were
ultimately dependant on time, place, and the casinvolved. In the Case
Democratic Republic of Congo v. Ugandhe ICJ reemphasized the
interrelationship between HRL and IHL and obseritedake all measures
necessary to comply with all of their obligationglar international law and
also to ensure full respect for fundamental humahts and for the
applicable provisions of humanitarian la®.The differences between the
application of IHL and HRL principles in war sitimis have become very
much amalgamated, and thus some rights violatioresmed conflict can
be considered as matters under both legal regiAgsn, with the end of
hostilities the obligations of the responsible autly to rebuild the societies
should be coupled with an undeniable obligationtloa preservation and
upholding of humanity in war torn societies. Themrtain norms are
inviolable under any circumstances which are undexghand has long been
accepted by international community as a whole. @tiire world has an
obligation to protect and promote some norms thawbinding on all States
and cannot be modified by even an internationakyrand are not subjected
to any derogation. Therefore, based on this argtmencan build due
regard to humanity in post war programs of any meathat is of utmost
importance, since it thergaonme®f the States

®21CJ, Advisory Opinion, para,106. It was decidedthg ICJ in this Case that
Israel’s action is illegally constructing this whlhs legal consequences not only for
Israel itself, but also for other States and fer thnited Nations and determined that
Israel has a legal obligation to bring the illegétuation to an end by ceasing
forthwith the construction of the wall in the Ocaegh Palestinian Territory.
*Democratic Republic of Congo v. Ugangiadgment of 19 December 2005, ICJ
reports 2005, para. 216-219.
*Jus cogensorms coupled witlergaonmesnclude piracy, genocide, slavery and
racial discrimination. The ICj recognized the rigiat self-determination as an
inviolable norm in the Case concerning East Tindre ICTY has also recognized
the concept oérgaonmes noting that the prohibition on torture has tblagracter,
in Prosecuto v. Anton Furundzgacision in 1998.
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