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I. Introduction:

The increasing growth of global trade and the delay in disposal of
cases in Courts under the normal system in several countries made it
imperative to have the perception of alternative dispute resolution system
more particularly, in the matter of commercial disputes. When the entire
world was moving in favour of a speedy resolution of commercial disputes,
the United Nations Commissions on International Trade law way back in
1985 adopted the UNCITRALModel Law of International Commercial
Arbitration and since then number of countries have given recognition to that
Model in their respective legal system. With the said UNCITRAL Model in
view the present Arbitration and Conciliation Act of 1996 has been enacted
in India replacing the Indian Arbitration Act, 1940, which was the principal
legislation on arbitration in the country that had been enacted during the
British Rule. The Arbitration Act of 1996 provides not only for domestic
arbitration but spreads its sweep to international commercial arbitration too.
The Arbitration and Conciliation Act, 1996 would unequivocally indicate
that the Act limits intervention of the Court with an arbitral process to the
minimum and it is certainly not the legislative intent that each and every
order passed by an authority under the Act would be a subject matter of
judicial scrutiny of a court of law. But the irony is that the Indian Judiciary
has taken an expansionary stance in respect of its power of judicial
intervention and has put the Arbitration Law at haul. This article analyses
this expansionary outlook of the Indian Judiciary in the context of the
appointment of arbitrator by the Chief Justice of the High Court and the
Supreme Court of India.

Il. Legislative Scheme of the Appointment of the Arbitrator by the Chief
Justice of the High Court/Supreme Court:

Section 11 of the Arbitration and Conciliation Act, 1996 (the Act)
deals with the appointment procedure for the arbitrator. This provision is on
the line of Article 11 of the UNCITRAL Model Law on International

! Assistant Professor, Dr. Ram Monahar Lohia National Law University, Lucknow,
U.p.
2 http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf
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Commercial Arbitration, 1985(the Model Law) and doeot restrict the
choice of the arbitrators to a certain nationdlitfhe section offers the
parties greatest freedom in agreeing on an appgiptiocedure (sub section
2 of S.11), followed by the default provisions iase there is no such
procedural agreement (sub. sections 3, 4 and5h-s&ction (2) provides
that subject to sub-section (6) the parties ame tibeagree on a procedure for
appointing the arbitrator or arbitrators. Sub-setti(6) sets out the
contingencies when party may request the Chiefickustr any person or
institution designated by him to take necessary sui@s unless the
agreement on the appointment procedure provide= otieans for securing
the appointment. The contingencies contemplated sub-section (6)
statutorily are (i) a party fails to act as reqditender the agreed procedure
or (ii) the parties or the two appointed arbitratéail to reach an agreement
expected of them under that procedure or (iii) as@e including an
institution fails to perform any function entrustéal him or it under the
procedure. In other words, the third contingencgsdoot relate to the parties
to the agreement or the appointed arbitrators. Wherparties do not agree
on any such procure of the appointment of the ratioit as contemplated in
sub section (2), sub-sections 3, 4 and 5 come plag as laying down
default procedure. The default procedure laid dowrithose three above
mentioned sub-sections does deal with two situatibirstly, sub-section (3)
provides that failing any agreement referred tosim-section (2), one
arbitrator can be appointed by each party andwlearbitrators appointed
shall appoint the third arbitrator who shall acttlae presiding arbitrator. In
this first situation which talks about the appoistihof three arbitrators in
case parties default in laying down the procedardffe appointment, Chief
Justice of the High Court or the Supreme Cowmt any other person
f/institution designated there under shall have #uwthority to appoint
arbitrator in case a party fails to make an appoemt within 30 days from
the date of the receipt of the request to do sm filee other party, or the two
appointed arbitrators fail to nhominate the pregidarbitrator within thirty
days from the date of their appointment. The seditughtion which is dealt
under the default procedure is the situation whwelnrants the appointment
of a sole arbitrator. In this case if the partiad fo agree on an arbitrator
within thirty days from the date of a request by grarty from the other
party, the appointment of the sole arbitrator shallmade, upon a request of

¥ S.11 (1) of the Act: A person of any nationalityay be an arbitrator, unless
otherwise agreed by the parties.

* Sub-section (12) of Section 11: Where the mattefierred to in sub-sections (4),
(5), (6), (7), (8) and (10) arise in an internadibcommercial arbitration, the
reference to Chief Justice in those sub-sectioa$i br construed as a reference
to the Chief Justice of India and in cases wheesrttatter refers to any other
arbitration, the reference to Chief Justice shalcbnstrued as a reference to the
Chief Justice of High Court.
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a party, by the Chief Justice or any person oitutgin designated by him.
The decision of the Chief Justice in regard to #mpointment of the
arbitrator is final and bindirigand the Chief Justice while making an
appointment under section (11) of the Act shall ehalue regard to
gualifications and other considerations which afeely to secure the
appointment of an independent and impartial artoit’a

lll. The Issues in Relation to the Appointment of he Arbitrator--- The
Indian Experience:

lI. 1. Failure to Make Appointment within a Period of Thirty Days

When the parties have agreed the procedure foagpeintment of
an arbitrator and there are disputes later onlatioa to the appointment of
the arbitrator, sub-section (6) of section 11 comespicture. While in case
no such procedure is agreed upon by the partieshaard are disputes in
relation to the appointment of arbitrator(s), sebt®ns 3, 4 and 5 of section
11 come into picture. It is worthy to note that lhsub sections 4 & 5
envisage a period of 30 days limitation, subsedirdoes not prescribe any
such period. Therefore when in an agreed procedure, party does not
make an appointment within a period of 30 days ftbmdate of a request
from the other party, the right to make such anoagment does not get
forfeited automatically by the party. The partyrequested can still make an
appointment before the other party moves to thefChistice under section
11 of the Act and such an appointment shall bedvalen though it is made
after the expiry of thirty days of request by thew party. This thirty days
limitation cannot be invoked in case an appointn@ntedure is agreed by
the parties. In these situations when due to the departmeathhigy the
arbitrator is not getting appointed even afterrdgest of such appointment
by the other party and a reasonable period of tiae expired, the Chief
Justice can issue the writ of mandamus in exefisbe power under sub-
section (6) of section 1°LBut in large number of cases if it is found that i
would not be conducive in the interest of partiegoo any other reasons to
be recorded in writing, choice can go beyond thsigiated persons or
institutions in appropriate cases. But it shouldnmally be adhered to the
terms of arbitration clause and appoint the adatfarbitrators named
therein except in exceptional cases for reaso® teecorded or where both
parties agree for common name.

See sub-section (7) of section 11

See sub-section (8) of section 11

Datar Switchgears Ltd. v. Tata Finance Ltd., (2000) 8 SCC 151

Ace Pipeline Contract Pvt. Ltd. v. Bharat Petroleum Corporation Ltd., AIR 2007
SC 1764

o N o O
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LIl Securing the Appointment of an Independent and Impartial
Arbitrator

The provisions relating to independence and imaléstiare more
explicit in the new arbitration AGA bare reading of the scheme of section
11 shows that the emphasis is on the terms ofgteement being adhered to
and/or giving effect as closely as possible. Bu¢ #ppointment of an
arbitrator or arbitrators named in the arbitratimmeement is not a must and
while making such appointment the twin requiremeritsub-section (8) of
section 11, i.e. the qualifications and the indelesice and impartiality of
the person likely to be appointed as arbitratorehavbe kept in view. If that
is not considered, the appointment becomes vulteta@herefore, if the
Chief Justice does not appear to have focusedeoretiuirement to have due
regard to the qualifications required by the agmenand other conditions
necessary to secure the appointment of an indepenaled impartial
arbitrator, the appointment is liable to be setl@Si

lI. 11l. Nature of the Function of the Chief Justi ce or His Designates

The question as to the nature of function of th@efChustice or any
person designated there under has come beforedbhd @me and again.
The debate in the instant matter revolves aroutedpretation of section 11.
Though the 7 Judge Bench of the Apex Court in thsecof S.B.P. &
Company v. Patel Engineering Ltd. and another &igisdown the law which
is now the law of the land, but the journey of eurt has always been a
matter of concern and the present proposition wfdtll needs a dexterous
consideration. The matter came for consideratioforbethe three Judge
Bench of Supreme Court in the Case of Konkan Rail@arpn. Ltd. v. M/s.

° Section 11 (8) of the Act requires the Chief itesor his designate, in appointing
an arbitrator, to have due regard to "(a) any djoations required of the
arbitrator by the agreement of the parties; andother considerations as are
likely to secure the appointment of an independentimpartial arbitrator”.
Section 12(1) requires an Arbitrator, when appredcin connection with his
possible appointment, to disclose in writing amgumstances likely to give rise
to justifiable doubts as to his independence orairiglity. Sub-section 12(3)
enables the Arbitrator being challenged if (i) tbiecumstances give rise to
justifiable doubts as to his independence or inigléxt, or (i) he does not
possess the qualifications agreed to by the parfestion 18 requires the
Arbitrator to treat the parties with equality (thatto say without bias) and give
each party full opportunity to present his case.

1% Northern Railway Administration, Ministry of Railway, N. Delhi v. P.E.C. Ltd.,
AIR 2009 SC (Supp) 839

1 Bharat Sanchar Nigam Ltd. v. Dhanurdhar Champatiray, AIR 2010 SC (supp)
330, Ace Pipeline Contracts Private Limited v. BitaPetroleum Corporation
Ltd., AIR 2007 SC 1764

142



Mehul Construction C& in the year 2000. The Court found when the matter
of appointment is placed before the Chief Justicg imperative for the said
Chief Justice or his nominee to bear in mind thgslative intent that the
arbitral process should be set in motion withoyt @glay whatsoever and all
contentious issues are left to be raised beforatbigrator itself. The Court
was of this view that at that stage it would notappropriate for the Chief
Justice or his nominee to entertain any such ctiotenissues. The Court
summarized the following reasoning in order toifusthat the legislature
never intended to confer any judicial power on @ef Justice or his
designate while appointing an arbitrator on theiest| of any party.

Firstly, the Statement of objects and Reasons efAht clearly
enunciates that the main objective of the legistativas to minimize the
supervisory role of the Courts in the arbitral pss

Secondly, If a comparison is made between the Eggwf section
11 of the Act and Article 11 of the UNCITRAL Modébw it would be
apparent that the Act has designated the Chiecéust a High Court in case
of a domestic arbitration and the Chief Justice liodia in case of
international commercial arbitration to be the auty to perform the
function of the appointment whereas under the M&lelthe said power has
been vested with the court. This substantiatesetislative intention of not
conferring any judicial power on the Chief Justizhile performing its
function under section 11.

Thirdly, a bare reading of sections 13, 14, 15 &oi@he Act makes
it crystal clear that any question as to the indédpace, impartiality and
more over in respect of the jurisdiction of thei@abor could be raised
before the arbitrator who would decide the samafé&ment of such powers
on the arbitrator under the 1996 Act indicatesitiention of the legislature
and its anxiety to see that the arbitral procesgisn motion. This being the
legislative intent, it would be proper for the dhjastice to appoint an
arbitrator without wasting any time and without idéty any contentious
issues.

On the basis of the above observations the Courtleded that
bearing in mind the purpose of legislation, theglaage used in section 11(6)
conferring power on the Chief Justice or his nomine appoint an
arbitrator, the curtailment of the powers of theurtoin the matter of
interference, the expanding jurisdiction of theitabor in course of the
arbitral proceeding, and above all the main obyecthamely, the confidence
of the international market for speedy disposdhefr disputes, the character
and status of an order appointing arbitrator by @teef Justice or his
nominee under section 11(6) had to be decided upfom.was held that an

12 Konkan Railway Corpn. Ltd. v. M/s. Mehul Construction Co., AIR 2000 SC 2821
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order under section 11(6) was a judicial or quadidjal order then the said
order would be amenable for judicial interventiardaany reluctant party
could frustrate the entire purpose of the Act bgpithg dilatory tactics in
approaching a court of law even against an orderamointment of
arbitrator. On the other hand if the said order veamsidered to be
administrative in nature, and then in such an ewend case where the
learned Chief Justice or his nominee refused eowslg to make an
appointment then an intervention could be posdiblhe same way as an
intervention was possible against an administratinger of the executive.
The court found mandamus as an appropriate remredych a case. The
Court was persuaded to accept the second altegnatiss much as in such
an event there would not be inordinate delay itirgethe arbitral process in
motion. The Court, therefore, held that the natirthe function performed
by the Chief Justice under section 11 was admatisa. On this note, it
must be referred that even before Konkan Railwayp@oLtv. V. Mehul
Construction Co, this Court in another case of @ Finance Ltd v.
NEPC India Itd*® while deciding an issue on section 9 of the Aatefim
measures by the court) made an observation teffeet “under the Act,
appointment of arbitrator is made as per the pranssof section 11 which
does not require the Court to pass a judicial oajgyointing arbitrator”.
Reference may also be had to the decision of thistén the case of Ador
Samia Private Ltd. v. Peekay Holdings Etdvhich also got decided before
the Konkan Railway Corpn. Ltd. M/s. Mehul ConstractCo came up. The
Court in Ador samia concluded that the Chief Jest€ the High Court or
his designate under section 11(6) of the Act, ecedministrative capacity,
and such an order of the Chief Justice is not pllsgeany Court exercising
any judicial function nor is it a tribunal havinbet trappings of a judicial
authority. Notwithstanding the aforesaid decisioa tatter in relation to the
nature of the function of the Chief Justice unamtisn 11(6) was put before
the Court for reconsideration and this Court resfid its earlier position.
This position continued for a long time and in te&ar 2002, the Supreme
Court in the case of Konkan Rly. Corpn. Ltd., v.sMRani Construction P
Ltd.'® once again reiterated the view. The Court in ¢aise also held that the
Model Law and judgment and literature thereon apé an guide to the
interpretation of the Act, especially, of sectidnthereof.

'3 qundaram Finance Ltd. v. NEPC India Ltd., AIR 1999 SC 565
14 Ador Samia Private Ltd. v. Peekay Holdings Ltd., AIR 1999 SC 3246
15 Konkan Rly. Corpn. Ltd. v. M/s. Rani Construction P Ltd., AIR 2002 SC 778
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IV. S.B.P. and Co. v. M/s. Patel Engineering Ltd® — A Faux Measure
by the Supreme Court of India:

Majority Opinion --- Delivered by P.K. Balasubranyam,J.

The changing stand of the Apex Court in relationhi® question of
the nature of the function performed by the Chieftize under section 11 of
the Arbitration Act, 1996 is represented througteaision of this court in
the case of S.B.P & Co. v. Patel engineering Ltde Tourt found that
adjudication was being involved in the constitutadrthe arbitral tribunal by
the Chief Justice while acting under section 11hef1996 Act and therefore
it cannot be held as an administrative order. Adicgy to the Court the Chief
Justice performs a judicial function while appaigtian arbitrator under the
scheme of the Indian arbitration law. The Courhedo this conclusion on
the basis of the following reasons:

Firstly, normally any tribunal/authority which isomferred with a
power to act under a statute has also the righetide whether conditions
for the exercise of that power existed. Such amdidation relating to its
own jurisdiction which could be called a decisiam jarisdictional facts is
not generally final, unless it is made so by thé¢ danstituting the tribunal or
the authority. In sub section 7 of section 11, litpghas been conferred on
the decision taken by the Chief Justice under @ectil. Once a statute
creates an authority, confers on it power to adjaigi and makes its decision
final on the matters to be decided by it, norm#ligt decision cannot be said
to be a purely administrative decision.

Secondly, the Court discussed the complementatyeaf section 8
and section 11 of the Act. Under section 8 of ttet vihich deals with the
power of the Court to refer the parties for arlhiira in case one of the
parties files a suit before the Court and the offaety makes an objection in
relation to the maintainability of the suit on thasis of the existence of an
arbitration agreement between the parties. Undgmitovision the Court, on
being satisfied that a valid arbitration agreemsrgxisting in between the
parties, shall refer the parties for arbitratiotu¥ a judicial authority as
referred in section 8 of the Act is entitled tosha and is bound to decide
the jurisdictional issué which is raised before it before making a decision
for the reference of the parties for arbitratioact®n 11 just covers another
situation. Where one party initiates for arbitratiand asks the pother party
to take part in the appointment of the arbitratod & the party so requested
has refused to act, the other party under sectloaf the Act may move to

16 SB.P. and Co. v. M/s. Patel Engineering Ltd., (2005)8SCC 618

' The term jurisdictional issue refers a challetithe jurisdiction of the arbitrator.
This challenge can be made on the basis of existengalidity of the arbitration
agreement or the scope of the arbitration agreement
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the Chief Justice for the appointment of arbitrathiow, the party so
reluctant to appoint the arbitrator if raises ob@tas to the existence or the
validity of the arbitration agreement or the ohbjactis to the effect that the
said existing dispute does not fall within the peww of the agreement, it
would be incongruous to hold that the Chief Justiaenot decide all these
preliminary objections when in a parallel situatitme judicial authority can
do so under section 8 of the Act.

Thirdly, the use of the expression “Chief Justiceany person or
institution designated by him” is a conscious deerafrom the Model law,
article 11. The meaning of the Court is definedsattion 2(e) of the Act
which includes the principal civil court of originarisdiction of the district
and includes the High Court in exercise of its wady original civil
jurisdiction. The principal civil court of originglrisdiction is normally the
District Court. The High Courts, in India exercginrdinary original civil
jurisdiction are not too many. So in most of that& the concerned Court
would be the District Court. The Parliament wintg using the term ‘court’
in section 11 and using the expression ‘Chief dasbr any person or
institution designated by him’ instead, certainlgl dot want to confer such
an important function on the District Court and tagly the apparent
intention was to confer the power on the highedicjal authority in the
State and in the Country, i.e. the Chief Justicéligh Court and the Chief
Justice of India. The conferment of such power ba highest judicial
authority certainly involves adjudication in itsrowtation.

Finally the Court analyzed the long route which Ji&ely to be
adopted and the cost which was likely to be inalirecase the function of
the Chief Justice was to be considered adminig&gathccording to the
Court if the Chief Justice does not perform anydmtjatory function at this
stage and thereby simply refers the matter for aHgtration, all these
preliminary questions of jurisdictional issue shamain left to be raised
before the arbitrator. Now under section 16 of #wt, the tribunal can
decide all these jurisdictional questions like ®ise, validity of the
arbitration agreement, scope of the agreement letsuch jurisdictional
objection is not upheld, the tribunal shall conérthe arbitral proceedings
with no immediate appeal against the decision ef titbunal. The only
remedy which shall be available to the aggrievatypa under section 34 of
the Act for challenging the order on the basishaf jurisdictional objection
which was raised before the tribunal. Now thougfs timay avoid the
intervention of the court until the arbitral awaisl pronounced by the
arbitrator/arbitral tribunal, it involves considbta expenditure and time
spent by the party before the arbitral tribunalimyithe whole phases of the
arbitration proceedings. On the other hand if théeCJustice decides all
these jurisdictional objections at this preliminatage, that will put an end
to a host of disputes between the parties, leatfiagparty aggrieved with a
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remedy of approaching the Supreme Court under lari86 of the Indian
Constitution. Once the Court declines to interfetith the adjudication of
the Chief Justice, the decision of the Chief Jastin the said issue becomes
final and this reasoning can be supported by sab{3¢ of S.11. This will
leave the arbitral tribunal to decide the disputengerits unhampered by
preliminary and technical objections.

On the basis of the aforesaid observations, thetCGumid that the
power of the Chief Justice or his desighate undelrl§6) of the Act is not
administrative but it is judicial.

IV. |. Post S.B.P. Development

Before coming to the discussion whether the Carigiit Bench of
the Apex Court was right in its approach and whetie said adopted
approach is in consonance with the aims and obfsctof the Act and
thereby conducive in international trade and bussinere shall have a look at
the development which has taken place to post Sdgé¢ision.

The Apex Court in the case of National Insurance Gd. V. M/s
Boghara Polyfab Pvt. Lttf. has identified and segregated the preliminary
issues that may arise for consideration in an egfidin under section 11 of
the Act into three categories, that is (i) issudsctv the Chief Justice or his
Designate is bound to decide; (ii) issues whichche also decide, that is
issues which he may choose to decide; (iii) issugish he should leave the
Arbitral Tribunal to decide. The issues which fadto the first category
which the CJ / his Designate shall have to dedide a

(a) Whether the party making the application has apred the
appropriate High Court

(b) Whether there is an arbitration agreement and vendktie party
who has approached the High Court is a party tch sac
agreement.

The issues (second category) which the CJ/his Datdigmay choose to
decide are:

(a) Whether the claim is a dead claim (long barred) live claim.

(b) Whether the parties have concluded the contraetaciion by
recording satisfaction of their mutual rights ardigation or by
receiving the final payment without objection.

The issues (third category) which the Chief JusttiseDesignate should
leave exclusively to the arbitral tribunal are:

(a) Whether a claim made falls within the arbitratidause
(b) Merits or any claim involved in the arbitration.

18 National Insurance Co. Ltd. v. M/s Boghara Polyfab Pvt. Ltd., AIR 2009 SC 170
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In relation to the scope of examination of the t&xise of the
arbitration agreement by the Chief Justice or hesignate u/s 11 of the Act,
the Court in the case of Indowind Energy Ltd. v.8aare (1) Ltd"® has held
that the examination is necessarily restrictechéoguestion whether there is
an agreement between the parties and can not extemckamining the
agreement to ascertain the rights and obligatiegarding performance of
such contract between the parties. Any such wid@mination in such a
summary proceeding is not warranted. However thes @quired to decide
the issue finally and it is not permissible to godny prima facie finding.

V. Concluding Remarks:

Though the Apex Court has laid down the law wayklhache year
2005 and is still the law of the land but a closekl at the situation shall
inevitably hold the view that the majority opinionS.B.P. case suffers from
an inherent lack of understanding the true spiricammercial arbitration.
The author is of this view that the minority opiniavhich is delivered by
C.K. Thakker, J is much more convincing if we loek the aims and
objectives of the Act. This seems absolutely abssrdlso rightly pointed by
the minority opinion that mere finality attachedth® decision of the Chief
Justice cannot make the decision judicial. Alge lbgical to believe that the
use of the word Chief Justice instead of CSukearly shows the intention
of the legislature of not making the decision untlds provision as an
outcome of prolonged judicial process. No mattefcivbver country it is,
every country has given due recognition to the pasfehe arbitral tribunal
to rule its own jurisdiction which is calleddmpetence competence’. The
basic purpose of resorting to arbitration is toidvwhe long battle of the
court room litigation and henceforth any kind ofroads in the full play of
the principle ofcompetence competence shall inevitably undermine the basic
conscience of the commercial arbitration. The SwmgreCourt's view of
holding the decision of the Chief Justice as juadibias just created a hostile
environment of international commercial arbitrationindia. A party from
any other country would remain scared of the loogte litigation at this
very initial stage of arbitration. Even if the Chiristice decides in favour of
a foreign party who wishes to initiate arbitratimmd therefore applies under
section 11 of the Act because the Indian party ritl co-operate in the
appointment of the arbitrator, the said non-coojp@nashall continue and the
Indian party shall prolong the appointment of thieiteator by filing appeal
and further appeal. This was never the intentiotheflegislature especially
when the Act itself aims the least judicial intemtien in the arbitral process.

% Indowind Energy Ltd. v. Wescare (1) Ltd., AIR 2010 SC 1793
20 The word ‘Court’ is used in Article 11 of the UNKRAL Model Law, 1985
which India has followed in the enactment of th@& @ct.
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The decision in SBP is also seen as a setbacletgritwth of institutional

arbitration in India as the decision holds the vidvat the role of an

institution under section 11 of the Act is limitéa the nomination of an

arbitrator and not the appointment. After the BAL@ecision of the

Supreme Court which reflects a positive attitudetted judiciary towards

arbitration, we are hopeful that the Supreme Cshal deal upon this area
of appointment of the arbitrator by the Chief &estivith a more sincere and
positive mind set and will help in removing theuwdis which are remaining
over India’s arbitration scene.

2L Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., (2012) 9
SCC 552
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