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I. Introduction

Denial of the basic rights to the Refugees remains one of the most
dangerous forms of discrimination all across the planet. There has been large
scale migration of refugees fleeing international and domestic conflict and
the number is on a rise. The primary factors that have caused greater
migrations and refugee problem include wars of liberation, (international or
civil strife), ideological, political, ethnic, religious and economic
discrimination or persecution; economic stagnation, depression and general
poverty; famine and climatic factofsThese factors have contributed to a
steady rise in the number of refugees across the globe. In India too, the
situations have not changed post independence as we continue to give
shelter to a good number of refugee population from the neighbouring
countries who have come to our door including the Tibetans fleeing from
the Chinese persecution, the refugees from Pakistan and East Pakistan (now
Bangladesh) and thereafter, the Afghans, the Burmese and the Tamils from
Sri Lanka and others, despite our economic constraints. To extend
humanitarian assistance to the refugees all across the nations, institutional
arrangements through UNHCR (United Nations High Commissioner for
Refugees) and other organisations, have been made possible by the adoption
of the Refugee Convention 1951 and its Protocol 1967 on the status of the
Refugees. India is neither a signatory to the 1951 Refugee Convention nor to
its 1967 Protocol on the Status of Refugees and have no specific national
legislation governing the refugees in India. In the absence of a legal
mechanism, the Refugees in India are governed by the archaic Foreigners
Act, 1946 and the Registration of Foreigners Act, 1939 from the pre
independence period with no bearing with the present day scenario. The
Passport Entry into India Act, 1920 and the Passport Act, 1967, governing
the entry and departure of persons, are also made applicable to the refugees
making it all the more difficult for them. Besides, all the general laws such
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as the Criminal Procedure Code, The Indian PendeCthe Evidence Act
etc. are also made applicable to them. India has heme to refugees from
many of its neighbouring countries but lack of sparency in the policies
of administration in granting asylum, facilities,ragts etc., and
discriminatory treatment towards certain refugeesrafugee groups in
similar circumstances without spelling out reasamesvery common.

As a result, there are certain category of poputatho are often
subjected to gross discrimination and disparittheg rights and privileges
are not uniformly conferred on them. Moreover, tpelitical and
administrative decision regarding the identificatiof their legal status is
done on an ad hoc basis by the government agetheiekacks transparency.
Under these circumstances, the fact remains that ark the refugees
hailing from the different neighbouring countries igiven equal treatment?
Why is there no uniformity in the laws applicabte them? The present
paper makes an attempt to highlight these aspecdtsaaalyse the position
and legal status of these refugees in India andesig measures to ensure
parity and better protection to them.

I1. International Perspective

According to the Convention Relating to the StatfisRefugee,
1951 arefugee is defined as :

“a person who owing to well founded fear of being
persecuted for reasons of race ,religion, natiotyali
membership of a particular social group or politica
opinion, is outside the country of his nationaldynd is
unable or, owing to such fear, unwilling to avaiinself of
the protection of that country; or who ,not havirsg
nationality and being outside the country of hisnfer
habitual residence as a result of such eventsneble or
owing to such fear, is unwilling to return to it”.

The concern for the refugees goes back to 1921 wie@Gouncil of
the League of Nations appointed the first High Cassioner for Refugees,
Fridj of Nansen to extend humanitarian assistaodeussian Refugees who
fled the Soviet Union due to civil strife. Lateligtprotection was extended
to cover Armenian Refugees, Assyrian, Assyro-Claideind Turkish
Refugees. After the death of Nansen in 1930, tree#bly of the League of
Nations abolished the High Commissioner's post dnel task of the
protection to refugees was entrusted to the Nalrgemational Office for
Refugees. The problem of refugees assumed unpiopak dimensions

3 Statute of the Refugee Convention 1951, Chaptarticle 1(2)
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after Hitler's accession to power in 1933 resultinghe dislocation of the
civilian population. After the beginning of the $ad World War, the first
international agency concerned with the problemsefifgees and displaced
persons, the United Nations Relief and RehabiitatiAdministration
(UNRRA) was established on November, 9, 1943 tovidem relief,
maintenance, rehabilitation and repatriation of tmited Nations nationals
who had been displaced as a result of war. Thema#t temporary
organisation, The International Refugee OrganiagtiRO), was established
which took over the functions and activities of thRRA and functioned
till August 20, 1948. IRO had resettled, repatdaded assisted more than a
million displaced persons and refugees. FurtheDecember 14, 1950, the
General Assembly adopted the Statute of the Officthe United Nations
High Commissioner for Refugees (UNHCR) as a keitutoon of the
United Nations to provide international protectimnthe refugees and to
seek permanent solutions to their problems by ifatitg their voluntary
repatriation or their assimilation within new nai communities.
Subequently, on July, 1951 The Convention Relatingthe Status of
Refugees, was adopted by the United Nations Camdere of
Plenipotentiaries held in Geneva and on 31 Jant867 and Protocol
Relating to the Status of Refugees was adoptedéyGeneral Assembly,
which came into force on 4 October, 1967. The Cotiga today regulates
the legal status of Refugees and gives recognifam uniform legal status
for the existing group of “United Nations Protectedrsons”. It lays down
three types of assistance for the refugees whiatlude providing
humanitarian assistance to the refugees, to faelitheir return to their
home country or to resettle them in other countimesase they cannot be
settled in the country of first asylum. Other spésed agencies of the UN
like FAO, UNESCO, WHO, ILO, UNIDO, WFP, the UN ddepment
Program and the UN Disaster Relief Organisatiorehalgo been working
as partners with UNHCR to deal with the problemgedtigees and their
permanent settlemeft.

Today, refugee law as an important branch of imtgonal human
rights law and international humanitarian law easysrotection of Refugees
and guarantees certain basic rights to them whiichapily include right to
seek asylumright to remain or preventive protectforright to protection
against refoulemehtright to life and personal liberty ,right to rety right

Supra note 2

Asylum means shelter and active protection exeridea political refugee from
another state by a state which admits him on ljgest.

The right to remain is inherent in Art.9 of th®HR, which provides that no one
shall be subjected to arbitrary exile.

" Art. 33(1) of 1951, Convention Relating to theat8s of Refugees, Non-
refoulement refers to the obligation of the states to refoule or return, a
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to equality and non- discrimination, freedom togbicee and profess religion
of their choice, right to residence, right to natbty, etc.

I11. Legal Mechanism for the protection of Refugeesin India

In India, refugees are placed under three broaghodks. Category
| refugees receive full protection from the Indigovernment such as the
Tamil refugees from Sri Lanka; Category Il refugese those who are
granted refugee status by the UNHCR and are peatagtder the principle
of non-refoulementfor example, the Burmese and the Afghan refugaed;
Category Il refugees who are neither recognisethieyindian government
nor the UNHCR but have entered India and assindlateéo the local
community are the Chin refugees from Burma livinghe state of Mizoram
and some others not recognised at all. (SAHRDC:719%\bsence of a
uniform policy to these three categories of Refggkas been an area of
serious concern in India and remains a challenge.

Although India is neither a party to the Refugeen@mtion of 1951
nor its Protocol, it has been generous towardsiviegerefugees despite
being over populated with poverty and unemploymbntia has signed the
International Conventions on Civil and PoliticalgRis 1966 (especially
Article 13), the Universal Declaration of Human Rig, 1948, the Covenant
on Economic and Social Rights, 1966, and the Cdites on Racism
(1965) Torture (1984), Children (1989), Women (1)9&8d others ensuring
the rights of refugees to due process and-refoulementhat prevents a
country from expelling refugees to countries whihiedr life and liberty are
under serious threat. Some of these conventions haen adopted in the
Indian Constitution and form part of protected famgkntal rights
enforceable in the court of law. Under Article 5fltloe Constitution, the
state has a duty to respect the internationalié®and conventions to the
extent of inconsistencies with constitutional pijhes.

The Constitution also explicitly provides variousindamental
Rights to its citizens and non citizens. The Refs falling in the category
of non citizens also enjoy certain rights guarattey the Constitution. The
right to equal protection of law and absence of amytrary discriminatiof)
the right to protection againsix-post factacriminal law, double jeopardy

refugee to “the frontiers of territories where Hife or freedom would be
threatened on account of his race, religion, nalibn membership of a
particular social group or political opinion.”

This kind of categorisation of Refugees and Asylseekers in India has been
suggested by South Asian Human Rights Document&anire, New Delhi

° Article 14 The Constitution of India
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and self incrimination in respect of conviction foifences? right to life
and liberty!! right to protection against arbitrary arrest aretedtion®?
protection from exploitation such as traffickingdafiorced labout? right to
practice profess and propagate one's religion freedrom taxation for
promotion of any particular religidhare guaranteed by the Constitution.

Also worth mentioning is the Part Il of the Congiibn that is
dedicated to Citizenship that determines who adiah citizens at the
commencement of the Constitutidntheir continuance as Indian citizéhs
and empowers the Parliament to frame laws for tloguiaition,
determination and termination of citizenship aftex commencement of the
Constitutiort’. To give effect to this provision, the Parliaméais enacted
the Citizenship Act in 1955 laying down the eligjiies of a non-citizen for
becoming a citizen of India. It is to be noted tteg Act fails to address the
refugees as a distinct class. Also Sec 6 of theaAdtits third Schedule lays
down the qualifications for naturalisation of a gmT as a citizen on the
satisfaction of the Central government. Howeverrgdhe&s no mention
whether a refugee would fall under this categoryat: In 1985, a special
provision, Section 6A was inserted in the Citizépskct, 1955 for
registering the refugees who were settled in Asaach permitted entry of
foreigners into Assam till March 25, 1971. The Ranent also enacted the
lllegal Migrants (Determination by Tribunal), Act983 empowering the
Central government to establish tribunals for thetedtion of illegal
migrants entering into Assam, which was repeal&tDipb.

Entry 17, List- 1, Schedule 7 of the Indian Consititn read with
Article 246 gives the Parliament the sole juridgdittover the subject of
citizenship, naturalisation and aliens. Hencefogmumber of legislations
were enacted by the Parliament that gave effecitdoconstitutional
obligation. The Foreigners Act, 1946, enacted by #rstwhile British
regime to regulate the entry and presence of foegggin India has gone
through several amendments have been made applitalthe refugees as
well. The Act does not provide any special protattio the refugees but
grants the government arbitrary powers of depamiattf such persons.
Through this Act the Central government is empowedre make order for
prohibiting, regulating and restricting entry ofrédagners into India, their
departure there from and presence/ continued presd@imere are a number

10 Article 20 The Constitution of India

1 Article 21 The Constitution of India

12 Article 22 The Constitution of India

13 Article 23 The Constitution of India

14 Article 25 & 27 The Constitution of India
15 Article 5to 9 The Constitution of India

16 Article 10 The Constitution of India

7 Article 11 The Constitution of India
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of orders in force that restrict the movement, \dtgtiand residence of
foreigners; and, require their proof of identitydaregular appearance before
the police. The Act invariably gives wide powersthte executive to refuse
entry if the foreigner do not fulfil the entry cdtidns and may resort to
instant deportation. This is often in contraventigith the non-refoulement
which is practiced by members who are signatoipternational documents
and may seriously affect the rights of a genuinfugee. Under the
Registration Act of 1939, the asylum seekers agéstered once they enter
our country but this Act is applicable to any afidlee foreigners who enter
our country and is not specifically meant for teéugees. The Passport Act
of 1967 also regulates the entry of all the noizeits or migrants who cross
the borders of India. As per the Act, all thosegdeavho enter our country
without a legally valid visa or passport can beaohetd.

India became a member of the Executive Committeth@fHigh
Commissioner's Programme (EXCOM) in 1995. The EXCQO#$/the
organisation of the UN, which approves and supesvithe material
assistance programme of UNHCR. India accepted theiple of non-
refoulement as envisaged in Bangkok Principles, 1966, which ewer
formulated for the guidance of member states inpees of matters
concerning the status and treatment of refugeegsd Iprinciples also
contain provisions relating to repatriation, right compensation, granting
asylum and the minimum standard of treatment indtate of asylum?’
UNHCR, has also played a key role in cooperatinty Wie governments of
these countries by conducting registration and gduStatus Determination
(RSD) and facilitates the resettlement of vulneragpioups? The National
Human Rights Commission (NHRC) established under Rhotection of
Human Rights Act of 1993 has been also playingainerole in protecting
human rights of refugees by making investigatiGu® motuthrough
specific interventions.

India so far has taken a humanitarian approachhéo refugee
problem and absence of a specific legislation t@scome in the way of
satisfactorily dealing with the problem. Yet it seethat the steps taken by
the executive and the judiciary cannot fill the wam of a specific
legislation on these matters in order to crease tbhetambiguities that
surface very often. India has been granting asyluseveral refugees, and
has been acting as the country of ‘first asylumat tis, the first safe country
where refugees can seek and obtain effective pgroteoutside their home
country and has been providing basic assistandbese refugees taking

8 T. Ananthachari, “Refugees in India: Legal Frarogw Law Enforcement and
Security” available at www.worldili.org/int/journsiSISYBIHRL/2001/7.html
visited on 16.07.2015 at 5pm
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refuge in India. Thereafter, most of the refugesugs in India apply to be
sent to a ‘resettlement country’ (like the US, QGimaAustralia etc.) which
allows refugees to become naturalized citizensgivelthem access to civil,
political, economic, social and cultural rights Ban to those enjoyed by
nationals’® However the process is cumbersome and many a finese

attempts fail resulting in the accommodation ofstheefugees in India.
Therefore it is pertinent to have a closer lookhat migration of refugees
from its neighbouring countries.

IV. Migration of Refugees from the Neighbouring Countriesto India

Since 1947, 30-40 million people have crossed trddys of South
Asian states in search of refuge and almost evenntcy has produced
and/or received refuge&Ssindia has been home to number of refugees
hailing from the neighbouring countries and haspaeid various approaches
to deal with the different refugee populations dowg protection,
assistance and durable solutions to them. Howdne tis disparity in the
treatment of refugees belonging from differentegamneted as much of it
depends on the bilateral relations with the nattbey belong to. Therefore,
a closer look at the advent and existing statusfofees is necessary.

IV.l Refugeesfrom Tibet

Tibetan refugees came to India the late 1950s anl¢ €960s as
asylum seekers owing to a conflict that took plhedween the Chinese
troops and the Tibetans. The Chinese army had mdrafito Tibet to
colonise the region which was formally recognised am independent
country under a Peace Convention signed by Br&hima and Tibet headed
by Dalai Lama and make it an integral part of ChimmaMarch 1959 a
rebellion began with the support of a good numblefibetan Buddhist
which resulted in a direct armed conflict and vimle among the Chinese
military and a huge number of Tibetan populatidrise Tibetan revolt were
crushed by well armed Chinese People’s Liberationya making about
85,000 refugees fleeing to India, Bhutan and Sikkitnich was then an
independent stafé.About eighty percent of the total population eateinto
India. Dalai Lama and his followers were accordefligee status by the
Indian government soon. The Ministry of Externafafs of India arranged

2 ARA Legal Initiative available at www.aralegal.refugees-in-india visited on
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temporary accommodation and other humanitarianstassie and issued
valid registration certificates to them. They wesbabilitated and provided
with travel permits and residence permits, whicalbda them to seek formal
employment in India and are given more rights tiraost other refugees in
India. Indians and Tibetans generally co-exist paadly but there have been
isolated due to anti-Tibetan violence. So far, éH®sve been no cases where
any specific groups within the Tibetan Communityédaeen targeted.

V.l Refugeesfrom Sri Lanka

Sri Lankan refugees were given refuge in India the 1980’s due
to a long conflict between the Sri Lankan army #lLiberation Tigers of
Tamil Eelam (LTTE) who were fighting for independenfor the minority
Tamil population. The Tamilians since then havenbfteeing their home
country to India in order to escape torture, rapel aisappearances
perpetrated by the security forces. These refugemsin largely in Tamil
Nadu and in refugee camps scattered across tlee Stet legal status of Sri
Lankan refugees in India is officially governedthg Foreigner's Act 1946
and India's Citizenship Act 1955 which definesrah-citizens who enter
without visas to be illegal migrants, with no extep for refugees or
asylum seekers. Sri Lankans who are consideree ta threat to national
security are deemed to be militants and detainetspecial camps’ in
Chenglepet or Velloreand. Nonetheless, in genaml@overnment of India
recognizes Sri Lankans fleeing violence at homebé&o refugees and
accordingly grants them protectithin 1992 at the initiation of UNHCR,
the repatriation process was highly encouragecerAfte end of the civil
war in 2009, there have been efforts to integrbhte Tamils in the local
population by the Sri Lankan government but theigeés in Tamil Nadu
continue to enjoy safe asylum in India.

IV.II1 Refugeesfrom Pakistan

Pakistan and India had a long history of inter camah tension
between the Hindus and Muslims communities sineectlation of the two
states. The Indo-Pak wars of 1965 and 1971 resuitggowing insecurity
amongst Hindus, particularly with the rise of righihg Islamist groups in
the country caused more Hindus to leave for Infliee Islamisation of the
country under the dictatorship of Zia ul-Hag made for religious
minorities in Pakistan difficult in the late 197@smd 1980s. After the

% Human Rights Law network, Report of Refugee Pafiih in India. Nov 2007,
available at www.hrnl.org/admin/issues/subpdf/reltgpopulation-in-india.pdf
visited on 16.07.15 at 4pm
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destruction of the Babri Masjid in Ayodhya in 1992¢ backlash against the
Hindu population caused many more to flee to IndRaughly 115,000
people displace from Pakistan have arrived in Irgiice 1965 and most
have settled in Rajasthan or Gujdrafhe Indian government does not
recognize this group to be refugees and as a réisejt are unable to acquire
residence permits and find it difficult to gain dompnent The Indian
Constitution and the Indian Citizenship Act 1956wkever, make specific
provision for those who were born or whose parame born in undivided
India to apply for Indian citizenship. The Citizéis Amendment Rules
2004 specifically provide for Pakistanis to appty titizenship in Gujarat
and Rajasthan. The conditions for citizenship aed the individual must
have been continuously resident in India for fiveans, rather than for 12
years as is the case with other foreigners appligingitizenship, and intend
to settle permanently in India. As a result of thégislation, which
dramatically sped up the application process, thdiah government
awarded 13,000 Hindu Pakistanis Indian citizendbgbiween 2005 and
2006. Once Pakistani refugees have attained c#tiuprthey are afforded
the same rights as Indian citizens. The amendnfahiedCitizenship Act in
2005, however, has drastically increased the fagtsire for citizenship
application. For the poorest Pakistanis these &esprohibitive, leaving
them permanently disenfranchis&d.

IV.IV Refugeesfrom Bangladesh

The refugees of Bangladesh entered into India aftewil war that
took place in 1971 between East Pakistan (now Bdegh) and the central
government of Pakistan over the issues of regiangdnomy and military
rule. Following a period of intense unsuccessfujatiations, a military
crackdown began on East Pakistan. Consequently,pduple of East
Pakistan, the Bengalis proclaimed independent Baegh on April 10,
1971 with the aid of Indian military force. Meanw&hi mass killings took
place in Pakistan leading to a flow of refugee$®000 a day’ All kinds
of humanitarian assistance were given by Indichese refugees despite of
her economic constraint$ After the new independent State of Bangladesh
was created, the voluntary repatriation was fatéid with the cooperation
of the newly formed Bangladesh government andakk was completed by
March-April 1972. Although most of the refugeesureed, a million or so,
mostly Hindus, stayed back creating fresh problémshe Indian States
adjacent to Bangladesh that is in West Bengal, ufaip Assam and

% ibid
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Meghalaya. Moreover, since after the independemamgladesh again
turned into a refugee producing country by prodgchruge number of
Chakma refugees from Chittagong Hill area. A hugeniper of illegal
migrants mainly Hindus are reported regularly. Goweent of India has
sought assistance of UNHCR by allowing it to set aistanding Inter
Agency Consultation Unit of Geneva for the purpa$emobilizing and
securing international support and contributiongl anaintaining close
relationship with Government of India.

IV.V Refugeesfrom Bhutan

In response to the ethnic conflict between thengulDrupkas of
Bhutan and the ethnic Bhutanese of Nepali origantstl in 1990, around
15000 Bhutanese refugees of ethnic Nepali orighk ghelter at Siliguri and
Jalpaiguri of West Bengal and Kokhrajhar distriefsAssanm?® Under the
1949 Indo—Bhutan Friendship Treaty, India has pieaiithese citizens of to
move freely across the Indian border without argntdy papers making a
reciprocal arrangement. As a result, the UNHCR damscarry out status
determination for them and also the Governmenhadia does not recognise
them as refuge€s.

IV.VI Refugeesfrom (Burma) Myanmar

The Burmese government in the year 1988 forcedréfiegees
comprising of pro-democratic activists of Burma d@hd Chin refugees, a
tribal chunk of Burma who were opposing militargtditorship and pressing
for autonomy in their Chin district of Burma. artChin refugees, to cross
the Indian border. The conflict was due to theeased militarization under
the State Peace and Development Council (SPDCughrovhich the
government perpetrated a wide range of human righisses such as,
torture, disappearances, forced labour, rape atrd-gdicial killings. Most
of these Burmese entered India from the northeagdt\ery few asylum
seekers who travelled to Delhi are recognized agyees by the UNHCR.
The UNHCR in Delhi assists about 2,000 Burmesegess, the majority of
whom are from Chin state. In addition to the Burenedo are recognised
refugees by the UNHCR, there are also a large nuwibBurmese asylum
seekers living in India. The majority live in Mizom in northeast India; they
belong to the same ethnic group and find integnagasier. Employment
opportunities are also better there. Unlike somkemtrefugee groups,
Burmese refugees are granted residence permitayténsindia.

# South Asia Human Rights Documentation Centre. ntguReport of the
Refugee situation in India,pg-4
%0 Supra note 9
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IV.VIlI Refugeesfrom Afghanistan

Afghans began to migrate to other states as redfulh fierce
resistance to the Soviet who attacked Afghanistad979 by the United
States-backed Mujahaedeen. After the Soviet withhdrem Afghanistan, a
civil war between the Talibans and the Najibullaigime which lasted for
four years forced the Afghans to flee their counfrirere are over 9,000
recognised Afghan refugees in India and 90 peroétlhem belong to the
Hindu or Sikh faiths; religious minorities in Afghigtan who could not
openly practice their religions in their home caoyntfor fear of
persecutioft. Most of the Afghan Sikh and Hindu refugees iniansought
asylum after 1992, with the fall of the Najibullagime. Following the
events of 11 September 2001, the United Statestend)nited Kingdom,
along with other NATO (North Atlantic Treaty Orgaation) supporters,
launched a military attack on Afghanistan. The Gati withdrew to the
Afghan-Pakistani border where they continue theitqacted campaign
against the new Afghan government. India does fimtially recognize the
Afghan community to be refugees instead, they eregnised and protected
under the UNHCR mandafe The Indian government has issued most
Afghan refugees with valid residence permits afifogdthem a degree of
legal protection, which allows them to stay in tdeintry despite not having
valid passports. Attaining residence permits hanbmaore difficult for the
newer arrivals that arrived in India between 2064 2007. The UNHCR
also runs various assistance programmes througmpiementing partners
for the benefit of Afghan refugees.

Since the Indian legal framework has no uniform tawdeal with
these huge refugee population, it has not made @mogress towards
evolving one either, until then, it chooses to ttieaoming refugees based
on their national origin and political consideran$, questioning the
uniformity of rights and privileges granted to rgée communitie¥’ This
has resulted in grave violation of human rights amiciciples of natural
justice for the refugees. Lack of transparency he tpolicies of
administration in granting asylum, facilities, graetc. to certain refugees or
refugee groups without spelling out reasons foniyng benefits to them
and not to other refugees in the similar circumstanare quite often and
these have never been questioffed.

3L Supra note 5

%2 ibid

33 Arjun Nair, National Refugee Law for India: Beitefand Roadblocks available
at www.ipcs.org visited on 18.06.15 at 1pm
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V. Roleof Judiciary

The Indian judiciary has played an instrumentak risl ensuring
protection to these refugees by recognizing refsigeel refugee law to a
certain extent and has introduced refugee lawdntolegal system through
the back door, as it were, since the front door hasn shut by the
executive® The High Courts and the Supreme Court in theiressv
judgements have ensured protection to the refugegs creatively
interpreting Article 21 of the Constitution thatagantees right to life and
liberty to all persons irrespective of their status

In the case ofState of Arunachal Pradesh V, Khudiram Cha¥ma
the Apex Court held that Article 21 of the Condtdn of India, which
guarantees the fundamental right to life and peisdiberty of Indian
citizens is extended to all including non-citizens.

In another landmark judgement, iNational Human Rights
Commission V. State of Arunachal Prade¥h the Supreme Court
safeguarded the fundamental constitutional rigtthe Chakma refugees
who had taken refuge in large number from erstwhiest Pakistan (now
Bangladesh) in parts of Assam and Tripura. Howevbhe respective
governments of Assam and Tripura expressed thability to rehabilitate
them; therefore, some of them were moved to the sfaArunachal Pradesh
and were settled there. Consequently, the All Achah Pradesh Students
Union (AAPSU) launched an agitation to expel themt of the state and
threatened to resort to violence against them spaese to which the
National Human Rights Commission approached thae®og Court. In its
decision, the Apex Court directed the state of Anlmal Pradesh to take all
measures necessary for ensuring the life and paribarty of Chakmas as
a constitutional obligation.

Also the right to equality for the non-citizen und@ticle 14 of our
Constitution has been reaffirmed by our High Coartd the Supreme Court
in several judgments. Although the judiciary hagedrto ensure the
protection of Refugees by giving a wider interptietato Article 14 and 21,
in the absence of national legislation concerniefyigees, their problems
such as right to juridical status, right to formsadation, right to
employment, right to welfare measures like ratignihousing, education,
labour legislation, freedom of movement, issuedehtity papers and travel
documents cannot be solv&d.

% Markandey Katju,” India’s perception of Refugeaw, AIR Journal 2002
Journal Section at pg 14

% AIR 1994 SC 1461

37 (1996) 1 SCC 742

% Dr. U Chandra, “Human Rights”, Allahabad Law AggrPublications, 2010,
pg-436
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VI. Problemsin India - Challenges Ahead

Since India has not yet ratified or acceded to 1881 Refugee
Convention or its 1967 Protocol which is tmagna cartaof Refugee law,
her legal obligation to protect these refugeesdsetd mainly in customary
international law. The compliance of these laws have not been dessib
owing to economic incapacities of the state. Howewescriminate and
inequitable policy and lack of clear standardstfar treatment of Refugee
groups is violating the international norms thaswee their protection. The
rampant arbitrariness and ad hocism that has deaized the refugee
treatment in India is expressed in the greatlyragstd movements of
refugees, mandated medical examinations, restrigp@drtunities to earn a
livelihood, owing to lack of identity or status dooents, including birth
certificates of refugees who had fled persecutiot most dangerously the
incessantly hanging ‘Sword of Damocles’, over aigek’s stay in the form
of forcible refoulement from Indi&. In such a situation, the Refugees in
India are governed by the archaic Foreigners A#46land the Registration
of Foreigners Act, 1939 from the pre independereréod with no bearing
with the present day scenario. The Passport EntoyIndia Act,1920 and
the Passport Act, 1967, governing the entry andadere of persons, are
also made applicable to the refugees making ithal more difficult for
them.

As stated earlier, there is no law specifically ggming the refugees
and no uniformity in the protection given to thenhn rampant arbitrariness
continue and has resulted in greatly restraindatgigvailable to them The
refugee policy of India is basically dealt ad-hocand case to case basis at
the political and administrative levels resultimggrave violation of human
rights. The decision as whether to treat a persoa group of persons as
refugees or not is taken on the merits and circanegts of the cases coming
before it. Many a times a policy of bilateralismfatlowed in dealing with
the persons seeking to be refugees. Lack of traaspgain the policies of
administration in granting asylum, facilities, gramtc., to certain refugees
or refugee groups without spelling out reasongfanting benefits to them
and to other refugees in the similar circumstararesquite often and these
have never been questiorféd.

The World Refugee Survey 2007, which rates redyg®tection in
countries on four categories of rights -- physigadtection, freedom from
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illegal detention, freedom of movement and thetrighearn a livelihood --
has rated India 'D' in three categories, signifylaglevel of treatment
marginally above the rest' and 'C' with regard teedom from illegal
detention, signifying that refugees have reasonalsleess to the Indian
judiciary (SAHRDC, July 11, 20075.

Human Rights activists like South Asian Forum fami&n Rights,
Amnesty International and South Asian Human RigBscumentation
Centre allege that on paper although India clamnfollow the principle of
non-refoulemenincluding non rejection at frontier, treatmentrefugees at
par with all aliens in India, policy of non-disctimation, religious freedom,
free access to court, permission for work and fseedf housing, but
practically there are huge evidence of forced pbabk, discrimination,
restriction on work and restriction or limitatiom dreedom of housing.
Moreover many refugees are forced to stay onlyaimgs in the hope that
they \gill either return to their home country ortailbh asylum on permanent
basis:

VI1I. Conclusion

It is submitted that although India has been granasylum to a
number of refugees over the years yet there seeims & presence of gross
discrimination in the treatment of the refugeeslitgi from different
countries. Absence of uniform policy legislationshgreatly influenced
enjoyment of basic rights of the refugees in Indra.order to avoid the
victimization of the refugees, there is an urgeaed for making a new
legislation governing and regulating the issuesamdigg refugees. The
legislation should expressly contain provisions the naturalisation of
refugees subject to restriction and conditions civigrotect the security and
sovereignty of the country. Another alternativewdobe to make necessary
amendments in the Foreigners Act, 1946 by addisgexial category for
“Refugees” and the procedure for their determimaticertification, non-
refoulementrights and other basic rights explicitly addedhe legislation.
Section 6 and the Third Schedule of the Citizenshgt may also be
amended giving special status to the refugees atien the Chakma
refugees fixing a specific time for their naturation.

A constructive legal framework is an immediate iegment to
fulfil the international commitments to ensure thsecurity. The ad hoc
mechanism prevalent in India to govern the refugmsessufficient to

2 |pshita Sengupta UNHCR's role in refugee proteciionindia available at
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refugee-protection-in-india.html visited on 06.(7 4t 5 :45 pm
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comprehend the refugee problem in India. The ekezuiscretion and
political intervention that result in different adnstrative measures applied
for different refugee groups in India should betailed immediately. Also,
India should reform its refugee policies and immagely accede to the
Refugee Convention or its Protocol to deal witrsthproblems. Taking into
consideration the incapacities of India to guararttee basic rights to its
citizens, arrangements should be made to returmefiugees to their home
country complying with the principle aofon-refoulementThe government
should maintain a uniform policy of registering angdroviding
documentation to the asylum seekers and refugees.

There is also a need to change public attitudespagjddices that
underpin discrimination against refugees in Indsaates have a moral
obligation than the legal obligation that calls farfar more generous,
compassionate and responsible response towardsefingees. The local
government should be involved to reach out to theohtheir situations. The
media can play an important role in bringing pubdittention of the
sufferings of the refugees.
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