


arbitrary, but contains the quality of unfairness and exhibits naked despotism
and hence invalid. * It amounts to the Air Hostess not to have any children
and thus interferes with and diverts the ordinary course of human’s physical
capacity to continue her employment even after pregnancy which
undoubtedly is a most unreasonable approach.’ The termination of the
services of Air Hostess under such circumstances is not only a callous and
cruel act, but an open insult to Indian womanhood.’

Among fundamental rights, articles 14, 19 and 23 are relevant to country.
Article 14 provides that the state shall not deny to any person equality before
the law or the equal protection of the laws within the territory of India.
Article 19 guarantees the right to form associations or unions, and to practice
any profession, or to carry on any occupation, trade or business, subject to
reasonable restrictions.

II1. Article 23 Prohibits Traffic in Human Beings and Forced Labour:

The right guaranteed by Article 19(1)(c) extends to the formation of an
association and, in so far as the activitics of the association are concerned or
as regards the steps which the union might take to achieve the purpose of its
creation, they are subject to such laws as reference to the criteria to be found
in art 19(4).

Article 39 lays down the state shall direct its policy inter alia towards
securing adequate means of livelihood for all citizens, distribution of the
ownership and control of the materials resources of the community in a
manner they best sub-serve the common good, preventing concentration of
wealth and means of production, equal pay for equal work for both men and
women, and prevention of abuse of the tender age of children as well as the
health and strength of workers, men and women, and prevention of abuse of
the tender age of children as well as the health and strength of workers, men
and women.

Article 41 recognizes every citizen’s right to work, to education and pubiic
assistance in case of unemployment, old age, sickness and disablement, and
other cases of undeserved want.

* JUSTICE V.R. KRISHNA I1YER, Fundamental Rights And Directive Principles 105
(Deep and Deep Publications, 1992).
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Directive Principles as such, but they must interpret laws so as to further and
not hinder the goals set out in the directive principles.’

Art. 42 of the constitution makes it the obligation of the state to make
provisions for securing just and human conditions of work. There are several
other articles in part IV of the constitution which indicate that it is the state’s
obligation to create social atmosphere benefiting human dignity for citizens
to live in.

V. Social Services:

Article 41 requires the state, within the limits of its economic capacity and
development, to make effective provision for securing the right to work, to
education and to public assistance in case of unemployment, old age,
sickness and disablement, and other cases of underserved want. Article 41
directs the state to make effective provision for securing the right to work
but within the limits of its economic capacity and development”. Thus, even
while directing the state to ensure the right to work, the constion-makers
thought it prudent to qualify it. '

V1. Living Wage:

Article 43 requires the state to endeavor to secure, by suitable legislation, or
economic or organization, or in any other way, to all workers, agricultural,
industrial or otherwise, work, a living wage, conditions of work ensuring a
decent standard of life and full employment of leisure and social and cultural
opportunities. In particular, the state is to promote cottage industries on an
individual or co-operative basis in rural areas.

A ‘living wages’ is such wage as enables the male earner to provide for
himself and his family not merely the bare essentials of food, clothing and
shelter, but a measure of frugal comfort including education for children,
protection against ill-health, requirements of essential social needs, and a
measure of insurance against the more important misfortunes including old
age. A ‘minimum wage’, on the other hand, is just sufficient to cover the
bare physical needs of a worker and his family. Minimum wage is to be
fixed in an industry irrespective of its capacity to pay. Fixation of minimum

' U.P.S.E. Board v. Hari Shankar, AIR 1979 SC 65
"' Delhi Development Horticuture Employees’ Union v. Delhi Administration, AIR
1992 SC 789.
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VL 11. Right against exploitation

According to Art. 23(1), traffic in human beings, beggar, and other similar
forms of forced labour are prohibited and any contravention of this provision
shall be offence punishable in accordance with law.

Art.23(1) prescribes three unsocial practices, viz
a. Beggar;

b. Traffic in human beings; and

c. Forced labour

Significant features of Art. 23 is that it protects the individual not only
against he state but also against private citizens."

It is to be noted that most of fundamental rights operate as limitations on the
power of the state and impose negative obligations on the state and not to
encroach on individual liberty and the right are not only enforceable against
the state. But there are certain fundamental rights which are enforceable
against the whole world, e.g. Arts. 17, 23 and 24, Art.23 is not limited in its
application against the state, but strikes at such practices whenever they are
found, and, thus, the sweep of Art. 23 is wide and unlimited.

VL 111. Beggar abolished

The term beggar means compulsory work without any payment. Beggar is
labour or service which a person is forced to give without receiving any
remuneration for it.'"® To ask a man to work and then not to pay him any
salary or wages savours of beggar. It is a fundamental right of a citizen of
India not to be compelled to work without wages."”

VL 1V, Traffic in Human Beings
The expression ‘traffic in human beings’, commonly known as slavery,

implies the buying and selling of human beings as if they are chattels, and
such a practice is constitutionally abolished.

'* Vasudevan v. Mittal, AIR 1962 Bom 53.
"7 Suraj v.State of Madhya Pradesh, (2003) 6 SCC 175.
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Bhagwati, J., has argued that ordinarily no one would willingly supply his
labour for less than the minimum wages. He will do so only under the force
of some compulsion. The Court has therefore declared in Asiad:

“we are, therefore, of the view that where a person provides
labour or service to another for vemuneration which is less than
the minimum wage, the labour or service provided by him
clearly falls within the scope and ambit of the words 'forced
labour’ under Article 23"

Therefore, a complaint that minimum wages is not being paid to the
workimen by the government contractor is, in effect and substance, a
complaint against violation of the fundamental right of the workmen under
Art. 23 for providing labour for less than the minimum wage clearly falls
within the scope and ambit of the words ‘forced labour’ in Art. 23 such a
person can come to the court for enforcement of his fundamental right under
Art. 23 and ask the court to direct payment of the minimum wage to him so
that the labour or service provided by him ceases to be ‘forced labour’” and
the breach of Art. 23 is remedied.

Whenever any labour or service is taken by the state from any person,
whether he is affected by drought and scarcity conditions or not, the state
must pay, at the least, minimum wage to him on pain of violation of Art. 23.

Non-observance of the Equal Remuneration Act, 1976, by government
contractors raises questions under Art. 14. The Act has been cnacted in
pursuance of Art. 39, a Directive Principle. The Act provides for payment of
equal remuneratton to men and women workers for the same work, or work
of a similar nature and for the prevention of discrimination on grounds of
sex.

As stated above, Art. 23 operate not only against the government but even
against private parties. Bhagwati, J., emphasized in Asiad that whenever any
fundamental right which is enforceable against private individuals, such as,
Art. 17, 23 or 24, is being violated, the state is under a constitutional
obligation to take necessary steps so as to interdict such violation and ensure
that the fundamental right is observed by the private individual who is
transgressing the same.,

The person whose fundamental right is violated can always approach the
court for enforcement of his fundamental right. Thus, in Asiad, the Supreme
Court ordered the concerned authorities- central Government and the Delhi
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the right of the workmen to live with human dignity, with concrete reality
and content, “the state can certainly be obligated to ensure observance of
such legislation for inaction on the part of the state in securing
implementation of such legislation would amount to denial of the right to
live with human dignity enshrined in Art. 21.7*!

On the question of identifying bonded labour, the Supreme Court has said in
Neeraja Choudhary v. State of Madhya Pradesh:"

“whenever it is found that any workman is forced to provide
labour for no remunation or nominal remuneration, the
presumption would be that he is a bonded labourer unless the
employer or the state government is in a position to prove
otherwise by rebutting such presumption”.

The court has insisted not only on the release of the bonded labourers, but
has also laid stress on their proper rehabilitation. The question of
rehabilitation of bonded labourers after their release from bondage is of
crucial importance, for, otherwise, these labourers will again relapse into
bondage if not properly rehabilitated. The court has squarely placed the
whole responsibility on the state. The court has emphasized that it is the
“plainest requirement of Art. 21 and 23 of the constitution that bonded
labourers must be indentified and released and, on release, they must be
suitably rehabilitated.” The court has emphasized that any failure on the part
of the government in implementing the provision of the Bonded Labour
System (Abolition} Act would be the clearest violation of Art. 21 and Art.
23. The court has further emphasized that this act was enacted by parliament
pursuance to the directive principles of state policy with a view to ensuring
basic human dignity to the bonded labourers.

Child-labour abolition: Article 24 prohibits the employment of a child
below the age of fourteen years to work in any factory or mine, or in any
other hazardous employment. The Supreme Court has emphasized in Asiad
that Art. 24 embodies a fundamental right “which is plainly and indubitably
enforceable against everyone.” By reason of compulsory mandate in Art. 24,
no one can employ a child below the age of 14 years in a hazardous
employment like construction work.

2L AIR 1984 SC 802, 812.
214, at 1103,
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