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[. Introduction
“A convict is entitled to precious right guarantedsy Article 21.?

The basic problem in India with reference to theisgr
administration resulting into various kinds of humaghts issue and
challenges, for instance rights related to heaktnec sanitation, food,
custodial torture, deaths etc. In this line thera ineed to reform the entire
criminal Justice system because prison is one ef\al parts of the
criminal justice system. Hence, provisions relatéal arrest, bail,
adjournment of the cases needs to revise with huigais perspective of
the prisoners.

Laws in India have elaborate provisions of safegjngrthe rights of
accused in order to assure him a just, fair anditrgd trial. However, these
rights are not available to the accused belongingaverty class and the
same are being availed only by those belonginditi® @ass of the society,
who have got the means to exploit those rights.aBse of this reason
accused person from the poverty class are nottalget the justice and on
the other hand people possessing the means ardoatpée the clutches of
law and they hold the key to unlock the door of jhstice. Moreover,
Social defence is the criminological foundation pfishment. The trial
judge has confused between correctional approagrigon treatment and
nominal punishment verging on decriminalizatiorsefious sociél

In this background that paper highlights the t8gbf the prisoners,
constitutional rights, and their human rights. Itoywdes numerous
judgments of the Supreme Court affecting the rigitse prisoners.
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II. Human Rights of the Prisoners

The issue of human rights and prisoners arouses gneotion. Why
should someone who has been accused of or conwttaamninal offences
be entitled to human rights at all? Before comingthis question, it is
pertinent to understand the concept of the hungingiitself.

The concept of the human rights is not a new phemom. Human
right is a concept that has been constantly evgliroughout human
history the origin of which, we can trace back frdne evolution of the
natural law. In which the concept of human right® de located in the
notion of “natural rights” that was propoundedlie seventeenth century by
philosopherJohn Locke who urged that certain rights are “natural” to
individuals as human beings, having existed everthen state of nature
before the development of the societies and emeegefthe state.

One of the first examples of a codification oW$athat contain
references to individual rights is the tablet ofnthaurabi. The tablet was
created by the Sumerian king Hammurabi about 4@@0syago (1792-1750
BCE). This is one of the exemplary examples for pinetection of the
human rights. This kind of precedent and legallydiig document protects
the people from arbitrary prosecution and punistithen

The idea of the setting out in writing the rightstioe individuals
with respect to the governing authority can beetaack from the dates back
to the British Magna Carta — the great charter2if5t which, was first time,
propounded the rule of the law and laid the fouldaof the fundamental
liberties then came to the British Bill of Rightee American Declaration of
Independence, French Declaration of the Rights ahNIL789) and of the
Citizen and American Bills of Rights. The UN charigas yet another
landmark document in this field. The adoption @& tmiversal declaration of
human rights in 1948 was also a momentous evethdanpromotion and
protection of human rights everywhere. Since thka, basic premise that
human rights and fundamental freedom are the mtts of all human
being has generally been accepted and expressedaiy international
instruments.

The first documentary use of the expression “HutfRahts” could
be seen in the charter of the United Nation adopted?s” June, 1945.
Which gain momentum since the adoption of the UsiaeDeclaration of
Human Rights in 1948, and 10 December 1948 is lankinm the history
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which is celebrated as Human Rights Day after tiaie has been a rapid
growth in international law mechanisms for the potibn of Human Rights.

Therefore the protection of basic human rightsrnie of the most pressing
and yet most elusive goals of the international rooimity.

lll. Legal Rights Available to Prisoners

Prisoners are also human being. Hence, all sutitsrigxcept those
that are taken away in the due process of lawrstiflain with the prisoners.
Some are as follow:

lll.I Constitutional Safeguards

Indian Constitution provides various kinds of safagls to the
prisoners some are as follow:

Article 20

Provides right against the conviction for the offenthis article
provides a very important right that is right agaitheself incrimination.
Therefore, it is the right of the accused not tmpel to be witness against
himself/herself.

Article 21

This is one of thenost important Article of the Indian constitution.
It provides the protection to the life of humanrgeiAccording to judicial
interpretation everybody has right to live with tmeman dignit§. Therefore
even though a person in the police custody, it du@smean that he is
deprived to live with human dignity, because rigitlife includes living
with human dignity upheld by the Apex Court in ttese ofrancis Coralie
Mullin v Administrator, Union Territory of Delhf. Moreover in the case of
Subhash Kumarv. state of BiharCourt observed that, all the means for the
protection of life are included within the meanioflife'®. Therefore 'life"
did not mean mere animal existence, as upheld iy renownedManeka
Gandhicase.

Further right to speedy trial in one of the impattaights of the
prisoners, these crucial right is also upheld i ttase ofHussainara
Khatoon V. Home Secretary, State of Bihar, and AIRL979 SC 1360.

8 Maneka Gandhi v Union of India

® 1981 AIR 746, available at http://www.indiankancarg (Visited on September
19, 2012).

10 AIR 1991 SC 420,available at http://news.bhadas4media.com/index.php
weyoume/1073-what-is-life-and-right-to-life (lagsied on February 22, 2014).
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Article 22

Of the Indian Constitution provide an ample amouwit the
safeguards to the person who detained in the cusEodt of all it obliged
the state to inform the accused the ground of thesta Moreover it also
granted the right to choose the lawyer of his/hen ahoice. Judiciary has
also upheld this right in case @L.K. Basuv. State of West Bengdl.
Further to check the legality of the detention thitcle also speaks about
the presentation of the accused before the neamagtstrate within the
period of the 24 hours.

lI.II Other Indian statutory safeguards
I.1.I Indian Penal Code, 1860

Section 330

It speaks about that, punishment for voluntazéysing the hurt for
the purpose of extorting any confession or anyrimétdion which may lead
to the detention of the offence...”

Section 331

It is also dealing with the same manner in casecadfsing the
grievous hurt to extract the information as sec880 of the IPC.

Apart from above Sections there are some othelossctwhich
provide the protection to the accused i.e. Se@#shand 448 of the IPC.

HILILIT Criminal Procedure Code, 1973

Chapter V of this Act dealing with the concept afeat, Section 46
to 49 deals with the procedure of the arrest. leuSlection 50 and 5@f the
Act also talk about the same right as mentionedrticle 22 of the Indian
Constitution. Section 50 A to 57 dealt with theioas rights of the accused.

Further, Section 300 of the Act in consonance dfche 20 of the
Indian constitution also deals with the same.

HLILINT Indian Evidence Act, 1872

Section 240f the Act provide Confession would be irrelevamt
criminal proceeding if it appears to the colmttit is caused by the
inducement, threat or promise.

1 (AIR 1997 SC 610), available at http:/lawcomrussfindia.nic.in/reports/
177rptp2.pd (last visited on February 19, 2014).
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Section 25it speaks about there is no evidentiary value & th
confession made in the custody of the police.

LI International Human Rights Instrument for the Protection of
Prisoners

Rights of the prisoners in international law findr@ry significant
place in various international declaration as vealltreaties. Some are as
follows: Article 5 of the Universal Declaration tife Human rights provides
that “No one shall be subjected to torture or teetrinhuman or degrading
treatment or punishment”. Further, Article 10 lo¢ tnternational Covenant
on Civil and Political Rights: All persons deprivefl their liberty shall be
treated with humanity and with respect for the nelné dignity of the human
person.

The Third Geneva Convention defines the conceptuofianitarian
protection for prisoners of war. And the most intpat and specific
document for the protection of prisoners approved 957 called as “UN
standard Minimum Rules for the treatment of Prisehelhe rules are now
widely recognized as constituting a virtual code prhctice in prison
administration and treatméhtalthough these rules are not binding, but they
act as the guiding principles for all the countriesrespect to the prison
reform. Hence, it can be clearly articulate tleaten at international level
the concept of prison reform is widely recognized.

IV. Prison System in India

The administration of the prisons in India is tlwdesresponsibility
of the states. All prisons are managed by the gjaternment or by the
Union territory administration Seventh Scheduleéhef Indian Constitution.
The central government is largely concerned withgblicy formulation and
planning services. In each state, the head of presdgministration is an
inspector- general who is usually the police offidell the administration
of the prison is govern by the principal act call€de Prisons Act 1894".

However, deep analysis of Act focuses only on prisecurity,
offences, punishments etc. and not on the correetnal reformation system.

12 j.C. Chaturvedi, Penology and Correctional Adstiation, Isha Books, Delhi
2006. Page 168.
' Ibid 164.
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V. Guiding Principles for an Ideal Prison

Various committees have given many suggestionsnfmrave the
condition of the prisoners in jail some are asoiotl

The A. N. Mulla committee on Jail refoffrwhile proposing the
Model prison Manual laid down the guiding principkes under:

“The purpose and justification of the sentencengfrisonment is to
protect society against the crime. The punishmemrient in imprisonment
primarily consists in deprivation of liberty invahg compulsory
confinement and consequent segregation from noswoeikty, in carrying
out that punishment, the prison administration &h@im at ensuring the
return of an offender in society not only willingtbalso able to lead a well-
adjusted and self-supporting life.

VI. Indian Judiciary and Prison Reform

The role of the Indian judiciary in introducing tlsencept of the
prison reform through various judgments has beerommendable job.
Starting fromManeka Gandhi's caseSupreme Court has given a various
dimension of the Article 21 of the Indian Consiitat In many of the cases
SC reiterated that, right to life with human digng one of the fundamental
rights of every individual and even during emergeticis right cannot
abrogate.

Maneka Gandhi's case has laid down that persdreatyi cannot be
cut out or cut down without fair legal procedur@oligh has been set out to
establish that a prisoner, deprived of his freedmmcourt sentence but
entitled to appeal against such verdict, can claismpart of his protection
under Article 21 and as implied in his statutoghtito appeal, the necessary
concomitant of right to counsel to prepare and atya appeaf

Further in case dBunil Batra vs. Delhi Administration®®

This is the landmark judgment delivered by JuskcR. Krishna
lyer for the prison reform. In instant case Coysheld that, continuously
keeping a prisoner in fetters day and night redubesprisoner from a
human-being to an animal; moreover, use of baerfetis anathema to the
spirit of the Constitution. Hence this Court regtthe 'hands-off' doctrine
and ruled that fundamental rights do not flee teespn as he enters the

14 Report of the All India Committee on Jail Refornv®l Il p 464, (Ministry of
home affairs and Govt. of India, 1980-83).

available at http://www.manupatrafast.in/pers¢Bralized.aspx (Visited on
September 20, 2012).

' AIR 1980 SC 1579.
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prison. Court has taken a very proactive role iis ttase and reiterated
certain guidelines:

1. No prisoner can be personally subjected to deporatnot
necessitated by the fact of incarceration and thdesce of the
court.

2. Ensure all other freedoms belong to prisoner tadl @ad write, to
exercise and recreation, to meditation and chant

3. Freedom from indignities such as compulsory nudityrced
sodomy and other such unbearable vulgarity.

4. Prison sentence has to be carried out as per tiresarders and no
additional punishment can be inflicted by the prisauthorities
without sanction ett’

In another case of Prem Shankar Shukla vs. Delhi

Administration” 8,

Court upheld that, collection of handcuff law musket the
demands of Articles 14, 19, and 21 of the Indiam<Titution. Further,
Handcuffing is prima facie inhuman and, therefengeasonable insurance
against escape does not compulsorily require hdfiniguOnce we make it
a constitutional mandate that no prisoner shallhbedcuffed or fettered
routinely or merely for the convenience of the odsin or escort--and we
declare that to be the law--the distinction betwedssses of prisoners
becomes constitutionally obsolete apart from the faat economic and
social importance cannot be the basis for classifyrisoners for purposes
of handcuffs or otherwise.

Francis Coralie Mullin v. The Administrator, Delht®

In this case Supreme Court play a significance molgterpreting
the Article 21 of the Indian Constitution as follow

Article 21 of the Indian Constitution provides mrotion against
torture or cruel, inhuman or degrading treatmeitter&€fore, any form of
torture or cruel, inhuman or degrading treatmenulddbe offensive to
human dignity and constitute an inroad into thghtito live and it would, on
this view, be prohibited by Article 21 unless it iis accordance with
procedure prescribed by law, but no law which atites and no procedure
which leads to such torture or cruelty, inhumardegrading treatment can

7" Available at http://www.nimhans.kar.nic.in (lagsited on February 15, 2014).
' AIR 1980 SC 1535.
1 AIR 1981 SC 746.
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ever stand the test of reasonableness and nomaairétss: it would plainly
be unconstitutional and void as being in violatidrrticle 14 and 2£°

Sheela Barse. State of Maharashtrd

This was the case of custodial violence concemiagen prisoners
and detainees in state of Maharashtra. The court gartain direction
regarding the arrest by the police officers sonecaarfollow:

1. Whenever a person is arrested by the police arehttkthe police
lock up, the police should immediately give intifoatof the fact of
such arrest to the nearest Legal Aid Committeerdwige the legal
assistance.

2. Court directed that as soon as a person is arreiegolice must
immediately obtain from him the name of any relatier friend
whom he would like to be informed about his arrest.

3. Court directed that the magistrate before whomreested person is
produced shall enquire from the arrested persorthehde has any
complaint of torture or maltreatment in police cast

4. Inform the arrested person about this right of ma&ldexamination
in case he has any complaint of torture or malttneat in police
custody?.

Rudul Shahv. State of Bihaf®

In instant case the Supreme Court, stipulate thegal detention of
the person without authorization of the law andcpdure, amounts to
violation of the Article 21 of the Constitution vdhi provides no one shall be
deprived from his life and liberty except the pridoee established by the
law.

Nilabati Behrav. State of Oriss&'

In Instant case Supreme Court developed the corapmEys
jurisprudence in criminal case of the custodialtdea

2 Available at http://www.indiankanoon.org/doc/7838Visited on September 20,

2012).

21 AIR 1983 SC 378.
2 ibid

Z AIR 1983 SC 1086.
2 AIR 1993 SC 1960.
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A.S. Mohammed Rafi. State of the Tamilnadtl

In instant case court granted 1.5 lakhs compensatidhe victim
for police custodial death.

After analysis of above judgments it can be cleddgumented that
Indian Judiciary has given a various useful suggesfor prison reform,
which need to incorporate in present existing sydteletter and spirit.

VII. Conclusion

In the light of above discussion, it can concluuk ta prisoner does
not shed his basic human and Constitutional rigittshe prison gate.
Conviction of person does not mean that he/she dotkave a right to live
with human dignity. Therefore, imposition of anynmhment within the
prison requires procedural safeguards. Now the tiagecome to incorporate
all the suggestion given at national and intermatidevel. In this line every
prisoner entitled a sanitary and healthy conditigithin prison. There
should be a proper monitoring of the prison conditio ensure a dignified
life of the prisoners. There is a need to takeotaxinew initiatives by jall
administration so it can enable the prisoners ve lilignified lives after
prison. It can include vocational training to pnsos, literacy program,
creation of prayer hall, music room etc.

% (2011) 1 SCC 688.
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