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SOVEREIGNTY AND PARAMOUNTCY
IN INDIA.

CHAPTER I,
PRELIMINARY REMARKS.

IM}U is defined. by .the In&metatlon Act of 1889 to consist
British India (whlch is in turn defined by the same Act)
’togetharﬂh any.territories .of . any:native .prince..or chief
under. the. mSnzﬁ,La«m,L;z;wo{t Hor. Majesty exercised through the
Govermdr-G eneral of India, or through any Governor or other
officer subordinate to him. These territories whose princes or
chiefs are said to be thus under the suzerainty of the British
Qrown are commonly referred to ms “‘the Native States of
India,” or ‘‘the Protected States of India,” or “the Indian
States.” In current discussions relating to them the last of
these phrases appears to have found most favour. In this study,
therefore, we shall speak of “the Indian States,” and by the
phrase will be meant those States which are included together
with British India in India as defined by the Interpretation
Act, and which at the same time are frequently described by -
the ether phrases mentioned above.
In regard to any given territory in India, it will always be

a question of fact whether it is British Indian territory or the

territory of an Indian State. The question may also arise in

the form of whether a given territory is an estafe lying within

British India and in the ownerskip of a proprietor, perhaps ef

exalted rank and emjoying special rights and privileges, or

whether it is a stale lying outside British India and which is

subject to a ruler. It is not always easy to determine which

P. 1




2 SOVEREIGNTY AND PARAMOUNTCY IN INDIA.

territories are Indian States and which not. The differences
in the apparent situation of the various Indian States are so
great that doubts may avise whether some tervitories are entitled
to this status or not. It is not easy to disentangle the rights
proper to Indian States, and therefore it may happen to be hard
to say in vespect of a given territory that it enjoys such rights
as an Indian State does and so is an Indian State. In point
of fact, as we shall come to see, rights presuppose status: the
status of o terrifory is a matter of prior determinafion. It is
the first matter of fact to be determined, and the®*facts upon
which it is determined arve historical. Such facts must yary
greatly from case to case, but when they are investigated they
will usually make it plain what the status of a given territory
has been and is, whether by war, treaties and other historical
acts it has been incorporated in British India, or whether it has
been treated as an Indian State. In any case, such questions
have by now been generally cleared up, and it is fairly settled
which territories are Indian States and whieh are not. “®he case
of H(J-rm‘humé Devchand v. Acam Sakgrlal Chholamlal,. (1906)
A. C. p. 212, shows in connection with the Kathiawar States
how 1110 solution of such questions is reached, and there are
carlier cases referving to Kathiawar and the Orissa Mahals
which will be mentioned 1ut0r )

Thc po&iﬁou of 1‘!10 Brit

the lndmn btltOb 11 OCOI]P]_‘ ]10 pomuon ()L th,P-
Power. This is a general statement which is wldenlly capa,blo
of, and requires, further elucidation; for instance, as to what
is the difference between the position of a full sovereign and
that of a Paramount Power, as to what is the position of a
Paramount Power or the nature of paramountcy, as to the
persons or authorities by whom such sovereignty and para-
mountey are exercised and enjoyed. .

® It is the object of this study to attempt an elucidation of
the foregoing general statement and td do so from a legal
standpoint, but rather as regards the question of paramountey
o and the problem of the Indian States than as regards British




PRELIMINARY REMARKS. 3

India and the sovereignty of the Brit sl Crown therein: for
the latter point suffers from no obscurity, but the former from
a. very -considerable- degree of it. bmn a study demands a
certain preliminary justification, for to regard the problem of
the Indian States from a legal standpoint may appear to some
an anomalous proceeding.

It is sometimes claimed that the relations of the Indian
States with the Paramount Power are governed by political and
11ot by leoal considerations. Such a phrase may bear one of
two meanings. In the first place, it may mean that the relations
of the parties are a matter of pure fact, to which considerations
of rights have no application. Whatever is actually from time
to time done between the parties is the only point to be ascer-
tained, and whatever this may be, it can be tested by no eriterion
of rights whatever. This is naturally an idea repugnant to the
Indian States: and it is an idea which has never been positively
stated by the Paramount Power. On the contrary, the Para-
mount Power has atways regarded its actions as justifiable in
terms of rights. In earby days it has sometimes refrained from
courses of action on the ground of their incompatibility with
rights (at that date, in its opinion, rights belonging to inter-
national law). In later times, the view of the Department of
the Indian Government directly 00110erned is virtually set forth
m Sir Robert Lee-Warner’s book, *The Native States of
flldla ” which is an attempt to express in legql terms and to
J%lgtlmgj_ﬁDOH roughly equitable principles, the course of action
actually pursued in relation to the Indian States. Controversy
followed this publication, in which the eminent jurist Professor
Westlake took part, and that controversy was directed to the
question of the status of the Indian States from a legal stand-
peint. The same point of view is implicit in most of the
important -dispatches and documents bearing on the subject
“down to the most recent of them, Lord Reading’s comaspondenoe
. with the Nizam in 1926. - Finally the Indian States Commlttee
(generaﬂy veferred to as *the Butler Committee’ ), in its
Report published in 1929, considers that the rules governing

1 (2)




4 SOVEREIGNTY AND PARAMOUNTCY IN INDIA.

the relations of the Indjan States to the Paramount Power form
a very special part of the constitutional law of the Empire

(though just how much this may mean is another quesuon\

Clearly there has thus been a constant appeal to notions of
rights by both parties, and also on the whole to the cogency ‘of
particular branches or principles of law in regard to fthis
problem. It is not really conceivable that at the present day
the Paramount Power should abandon this order of ideas and
declare baldly that whatever is, is right.

The second ineaning which the statement under consider ation
may bear is that the rights between the parties are not referable
to, or determinable by, the principles of any of the recognised
branches of law. There ure rights between them which ought
to be respected, but they are not rights which relate to. gither
international, or constitutional, or wunicipal law. Such rights,
however, are certainly vegurded as ot least quusi—leoul.: and
they might perhaps be described as “ political rights.) They
have nothing to de with international 1%v, as it would be
impossible in international law to upheld many of the actions
of the Paramount Power which claims to exercise these po'li—

_otical rights.”  An attempt to systematise them leads. to tho
‘ statement that. the velations of the Indian States. and. the

aramount Powoer ave governed by a speeial body_of rules, sui

generis, which Lee-Warner calls & Indian Political Law.”  This
1S apparently the doctrine which underlies the Report of the
utler Committee.  The first portion of the terms of reference
of that Comumittee were—

“(1) toreport upon the relationship between the Paramount
Power and the Indian States with particular reference

to the rights and obligations arising from:—

(a) treaties, engagements, and sanads, and

(b) usage, sufferance and other cauges.”
Ip this skilfully drafted paragraph there is mno reference to
law or legal principles as either the souree or the test of any
of the rights and obligations in question: and it is perhaps
. K:‘mgmﬁcant that the Committes in their remarks upon the Opinion
]




PRELIMINARY REMARKS. . 5

of Counsel submitted to them on bebalf of certain of the Indian
Pringes, though they enumerate various points in which they
accept or reject that Upinion, make no reference to the conelusion
%&‘:hich, st -ab the head of that Opinion, namely, that:— " In
g_g lyvas of the velati suship between the st rown
legal principles must be enunciated and applied.” The stale-
ment of the Committee, alveady veferred to, that the rules
governing the relations of the Indian States and the Paramount
Power form a very special part of the constitutional law of the
Empire, iw also worded so as to admit of the recognition of such
a special body of rules.

sSuch an attitude, however, is really identical with that
examined already. If the relationship between the Indian
States and the Paramount Power is governed by the rules of
Indian Political Law, what are these rules? They are merely the
rules collected from the practice prevailing between the parties
{including their practice in regard to treaties), which may not
be tesged by any yrinciples of general jurisprudence external
to themselves. Again whatever is, is right: but such a claim,
as we have seen, has never really been made. The.coiner of the

aame “ Indian Political Law 7 is constantly appealing to some
kind of equity and right to justify the rules he collects from
practice: and what it comes to is that the relationship in ques-
tion is to be governed by rules which are collected from practice
and then justified by principles of so~called equity, but these
principles may only be imported ex post facto, must be
brought in piecemeal as required, and virtually detached from
the general body of jurisprudence so as not to be themselves
ordered or tested at all. The final result will be that, while
our system of jurigprudence has covered the whole range of
rights in the practical sphere of human activity, there is still one
corner of that sphere which is not so covered, and in which
rules may on occasion prevail, similar to those prevailing in
some branch or branches of our comprehensive system, kgt
falling ouwtside it. J<This i a most illogical and unsatisfactory
circumstance. The fact is that once rights, duties, obligations,
appeals to systems of law, justifications upon equitable prin-

L




6 SOVEREIGNTY AND PARAMOUNTCY IN INDIA.

ciples are admitted, as they have been here, it will be found
that they fall somewhere into the system of jurisprudence,
~and cannot be arbitrarily detached therefrom and thereby from
ufheir own premises. Lhuy \ ‘ ights between
he parties, but that they are ‘‘ pe . rig verned
)y ““ Indian Political Law,” is merely to describe in an appa-
rently legnl phuase a state of affaivs in which facig alone have
{orce. ‘ N
The Butler Comunittee appears to haove been chary of areur
ments from, or in reply to, legal principles in its feport: but
such an attitude is not, for the reasons given, tenable, Tbere
18 ample reason to submit the phenocmena examined by that
Coniittee to logal analysis. It is certain that the Indian States
will not forego their contention that this should be done. Tt
i also certain that the adoption of this point of view will make
the relations of the parties far more amicable, and that time and
eiretunstances have made it necessary that such o point of view
should now prevail: and this belief is, in the last eYant, the
ground for this study being attempted,
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CHAPTER 1L
THE LEGAL $TATUS OF THE INDIAN STATES,

TmE first point to be decided s where to look for the principles
of law applicable to the relationship between the Indian States
and the Paramount Power. This is the object of considering
the legal status of the Indian States. Such a question cannot
be folved a priori, but only after consideration of the facts,
so that there has been a tendency to treat this question as an
appendix to the study of the practical details of the relationship
in question: but it is really a question which must be answered
at the outset 1f the whole problem 1s usefully to be studied from
the Jegal point of view. Rights and claims will have to be
tested, ordered, justified: according as the status of the parties
makes applicable infernational law, private law, or constitutional
law, different principlés will become applicable and different
pesults will be arrived at. In our opinion also there has been
a confusion between two sets of facts, namely, the facts of the
practical working of a system, and the facts of history from
- which' that system has sprung. It is veally the latter that
concern us here.

Mainly, two theories have been held as to the status of the
Indian States: they have been thought to be subject to either
international ox_constitutional law. Recently a third view has
been put forward, which is really a variant of the first of those
already mentioned, and may be described as the contractual
theory. It will therefore be necessary to examine (1) (a) the
international theory; (b) the contractual theory; and (2) the
constitutional theory. :

(1) (a) The International Theory. ¢

Various points appear to favour the idea that the Indian

States are subjects of international law.
L]
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At one period, apparently, the British (Gfovernment in India
considered that they, or some of them, were. Thus in 1822
Lord Hastings refused to adopt a suggested course of action in
regard to the Nizam of Hyderabad on the ground that no
principle of the ““law of nations’ left room for us to act on
the presumption underlying the action suggested. Lord
Hastings made at the same time a distinction between States
“ professedly feudatory,” and those “ standing in the denomina-
tion of allies.” Again, down to- 1858, intervention to prevent
misgovernment in Indian States was held to be »mpossible,
because they were independent states, and the 1emedy where an
intolerable situation arvose was the retnedy of international law

~“war and, if necessary, annexation, as in the case of Coorg in
}-1834. Further, as to the status of Indian States.as ‘‘allies,”

]

it should be xobserved Lhat in Acts of Parliament they are
eseribed as “ stat ‘ B, e British Government
Jown to the Inter met ‘Hmn Act OI 1889

The instruments which have been congluded betwhen the
Indian States and the Paramount Power are generally described
as treatics. There may be engagements given by Indiaun
Princes, or sanads, that is grants, made by the Paramount
Power. But in the case of all the greater states the major
instruments are treaties described as such, and made between
the duly accredited representatives of two powers apparently
alike in status. These treaties were made for the most part
before 1858, when, as remarked above, the theoyy seems.to have
]Srevuﬂed with the British Government that.the jIx;di,au,iStates
were international units.

The ““ Indian States ” ave said not to form partof the King’s
Dominions.. This was declared to be the law as regards one
group of states by the Judicial Committee of the Privy Council,
50 as to exclude an appeal to that body from the court of a
pohtwal agent. Again, it is stated by Ilbert ‘ their territory
18 not British territorv.”. He further says, ‘ their subjects are
not British subjects.”. Asregards the subjects of Indian States,
they do not pay revenue to the British Government, they are

not, while in their own territories, amenable to British juris-
L ]




LEGAL STATUS OF THE INDIAN STATES. 9

diction, they require naturalisation in ovder to become subjects
of British India.  Above all, in this connection, British law
does not, generally speaking, apply within the teiritories of
Indian States, and British courts do not exercise their functions
therein.
This last incident is a part of the situation of general
autonomy in their internal affairs which 1s -enjoyed by the
Indian States, However subordinate, on any theory, they may
be to the British Goovernment in their external affairs; internally
they are ruled by their own Princes, who are in varying degrees
the fount of law, justice and executive power within their own
territories.
Finally, it may be mentioned that an Indian Prince enjoys
the same immunity from the jurisdietion of the British courts
as-1s accorded-to the severeign of a foreign state. '
Much can, however, be urged in specific answer to these
various points.
e Pammount Power no.longer admits, and for a long time
“past has not admltted that the Indian States. enjoy an inter-
national status 1ik& -its own, and that the principles of
¢y international law are applicable to its relationship with them.
{~In Gazette No. 1700 E. of the 2lst of August, 1891, the
Government of India laid it down that:— “

““'The principles of international law have no._bearing upon
the relations between the Grovernment of India as representing
the Queen-Empress on theone hand and the Native States under
the suzerainty of Her Ma jesty on the other. The paramount
supremacy of the former presupposes and implies the sub-
ordination of the latter.”

This attitude was strongly re-asserted in the correspondence,

above referred to, of Lord Reading with the Nizam in 1926. 5

This may be an ex parte statement, but at least it cancels the
earlier ‘expressions, and suggests that the position may have
changed since those were made.

It has been suggested by Professor Westlake, thmg in
1910, that the Indian States could not be subjects of inter-

national law because that law only applied to those states by
[ 4




10 SOVEREIGNTY AND PARAMOUNTCY IN INDIA.

whose consent that law was operative; namely, in his opinion,
at that time, the European states, the extra Kuropean states of
Luropean population, and possibly Japan, though the adhesion
of Siam, Persia and China to the Hague Court brought them to
some extent within the system by evidencing their consent.
This is hardly an adequate statement of the position at the
present time, nor was it perhaps even so at the time that it was
written. It is, however, at least clear that the Indian States
could not claim to enjoy in international law a position of
sovereignty equal to that enjoyed by the Paramounte*Power.
But international law can tind room in its system for states
which are described as semi-sovereign. Such states are excep—
tional and their existenco is always clearly recognised by
explicit international instruments. Such a status has never been
recognised as belonging to the Indian States: the British
Government, as the power protecting such semi-sovereign states,
would need to be a party to such recognition, and it never would
be now, nor ever (wo may venture to assert) would have*been
gince the time of Lord Wellesley’s Gvovemor -Greneralship,
whatever its views as o the @1)[>110ab1]1ty of the principles of
international law to its own dealings with the Indian States
between that time and 1858 :

Against the refusal o intervene, followed by the penalty of
annexation, as practised down to 1858, must be set the practice
of intervention after 1858. This, it is suggested, was a wrong-
ful usurpation: it may rather be the consequence of a change

* in the whole position.

As regards the exclusion of the territory of Indian States ;
from_the King’s Dominions, this is really a_corollary of the Y
internal autonomy they enjoy. Such autonomy need not imply J
an international status, even though it be in any respect wider 4
than that of any other unit in the British Empire: which was ‘
indeed, until recently, the case, seeing that the Brifish Parlia-

~ment never could pass a law for an Indian State. As to’the
}Mnaﬁmﬂify of Tndian States’ s 1b1eots, althonglpm;x%l '&.they ey
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to the same protection and privileges abroad as British Indian
subjects. - This may be an unimportant point, since such a
state of affairs would follow in any case from the surrender by
the Indian States of the conduct of their external affairs to the
Paramount Power. T{ may, however, be observec
fessor Westlake took the view thai the naturalisation of Indian
States”subjects in British India was an act without internationsl
 significance, and that the nationality in international law of
Indian States’ subjects was that which outside powers were
compell8d to attribute to them, namely, British.
o This wide degree of internal autonomy, together with the
status accorded to their rulers by the British Courts, very
naturally suggests that the Indian States enjoy an imperfect
international status, regulated by tredties concluded down fo
1858, and- at the date of which, in the earliest instance, the
state concluding the treaty was possessed of a perfect inter-
nationdl status. To admit this, however, is fo ignore the facts
of tleé situation and the development of history.

Even as regards the historical situation at the given point
where a State first made a treaty with the British in Indis,
this theory is not as a general rule accurate. Practically every
State in India at the given date acknowledged a suzerain,
whether some Maratha chieftain, or the Peshwa as head of the
Maratha confederation, or the Mogul Emperor of Delhi, or, in
the case of the Sikhs, the government of Ranjit Singh. What-
ever the value in practical affairs of such an acknowledgment,
it cannot be wholly disregarded: it was by no means so dis-
regarded by the Indian States themselves. Even in Lord
Hastings' time the Nizam refused to dowhat the Wazir of Oudh
did and assume the title of King, on the ground of his allegiance
to the Emperor of Delhi: I surveying this field, the enquirer
soon becomes conscious that it is impossible to apply the clear-
cub notions ©f western political thought to the shifting entities
of Indian politics, linked by allegiances as definite in sentignent
as theyappear unsubstantial in practice, as near in internal
organisation to the estates of oppressive landlords or the camps
of invading armies as they are to political states or the seats of

i that Pro-
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regular governments. If an enquirer turns to the internal
organisation of the Maratha confederation, he is confronted by
something different from any western state or confederation of
states. That organisation is nothing more than an elaborate
arrangement for the distribution of the share of the land revenue
claimed from conquered, occupied, or plundered territories: to
the process of collecting such share certain judicial and adminis-
trative functions are necessarily annexed. But that is a state
of affairs which does not remotely rvesemble even the earliest
stage of feudalism in the west. Although in feudal sotiety the
conception of sovereignty had not been arrived at, the actual
functions of the superior authorities fall into the same three
categories as sovereign rights in the later sense—the legislative,
the executive, the judicial. In feudal times, as in later times,
the superior authorities of western societies were concerned with
these functions. The distribution of these functions was to
some extent regulated in feudal times on the basis of the tenure
of land, but land was held on service and ngt on partitten of
its produce. Land revenue in that sense never comes inte the
scheme of the vights of the superior or sovereign in western’
politics.  But in India the position is quite different. The
great functions of western sovereignty are unimportant, and the
mark of internal sovereignty is everywhere found to be nothing
but a claim to some sort of lordship of the land issuing in a
right to a sharve of its produce.. A State or States of this
kind have none of the internal organisation or cohesion which
would enable them to assawe the external modes and mien
of independence proper to a state which is a full external
sovereign in the western sense. Another factor in sovereignty
in the west is in the origin of the modern units, which
derive as a general rule from national unity, or from clairms
of legal (usually hereditary) rights. Taking the Maratha
States again, the case is entirely different: gllowing for
the gecident of date which determined a different mode of
recognition, no Maratha State differs in origin from the State
of Tonk, which was created by the British in favour of a
successful brigand. The Maratha chieftains equally proceeded
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from brigandage to a claim of tferritorial sovereignty; Amiy
Khan might have done the same, had not the British first
defeated him and then granted him such sovereignty themselves.

Analogies have been drawn betiwe

ordinate princes in Indie and those of the Holy Roman Empire;
but even this analogy couwld never have b
the question had had to be thrashed out, for, apart from what
has already been said, there was no statute, no juridical defini-
tion in India comparable to that of the Empire in the West.
Much 1éss could any subordinate prince have heen equated,

~egcept. in casual; day-to-day political practice with a western
state like England or France. At the most, and ignering much
of the above, three potentates only might at some time or other
during the period in question have asserted such a status—
the Emperor of Delhi, the Peshwa, and Ranjit Singh. These
three Powers have all disappeared, and the last survivor of thens,
the last of the Moguls, was deposed and tried for treason against
the ®ritish Croven after the Mutiny. It i1s therefore quite
unsound o regard thg Indian States as subjects of international
law, even at the period when the British Government in India
was regulating its practice by the principles of that law, and
entering into treaties with Indian States upon an apparent
footing of equality. It did so because it could conceive no other
practice, and at that time statesmen could not discern the
essential distinetions which existed.

Much less does this theory of the status of the Indian States
take into proper consideration the course of historical develop-
ment, as distinct from the supposed historical sifuation at a
now relatively remote date.  Let it be assumed that at some
such date each Indian State was possessed of full international
status. The subsequent development of history appears nome
the less, 1ndependently of all other consideraticns, to have
deprived them of this. It will be well briefly to summarise
this development. The history of the DBritish in India &alls
into three periods. The first, which may be held to end at
the grant of the Diwani of Bengal in 1765, may be neglected
for our present purpose. With that grant the East India Com-

the position of the sub-

carried throuch it
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effarne an Indian power simpar to the powerful lwyh
 stytestten existing. T next eriod is occupied with”thd
i 1iko of the East India Compary to the position of dominant and
\“%,‘_;Pmu‘mount Power, and with the extension of the dominions
under its direct sovereignty to the full limits which have since
been maintained. This process was completed with the annexa-
tion of Oudh in 1856, and the period ends with the proclamation
of tho direct sovereignty of the British Crown in 1858. The
third period extends from 1858 to the present day: its history
is the history of the internal administration of a unified empire
by the British Crown in India, and the relations of that empige
with the world beyond its borders.

In the two aforesaid periods since 1765, the relations of the
qritish i India and the Indian States have passed throughi
three major . phases. The {first extends 1o the close of the
governor-generalship of the Marquis Wellesley, and is the

\l phase in which the policy of thoe ring fence and its conoo-nlitmnh
the subsidiary treaty, prevailed. . In this phese the Conpany
defended 1ts frontiers by defending the fyrther frontier of the
states on its own borders at the expense of those states. The
forces maintained in those states on this basis were used, espe- *
cially by Lord Wellesley, for tlie purpose of securing the
Company’s interests in those states, but the object was always
to keep at arm’s length from the Company’s territories war and
invasion.  The extension of the Company’s territories was on
the whole linited, and it was desived to avoid any general
responsibility for the peninsula as o whole. The. next phase

\? was initiated by the Marquis Hastings,. avith his treaties of

o°

ubordinate. cozoperation. In this phase, the Indian States
were isolated from the outer world, and also from each other.

With some {luctuations and uncertainty of reasoning a positive
paramountey was developed, and the sense of the responsibility

of the British for the condition of the whole peminsula grew

to maturity. Concurrently the whole of India up to its natural
boundaries was incorporated in the Empire of the British, a
process completed with the Sikh wars. The third phase began -

o foyfin. 1858, Tts distinguishing feature is the renunciation of
\\ further extehsions of the territory of British India, and the




dev elopment n pm tme of the exércise of the responsibility of

the British for the con(huon of the whole penmsula hat 18
to say, of what may be from'’ that date onwards described as the
WO l,ouionu of the British mere in India, British India
.and the Indian. States.” The letozv of thus- practical develop~
went falls into two minor phages, a phase of relative suspicion
and aggressiveness towards the Indian States extending to the
dme of Lord Minto, and aphase of conciliation, relaxation and

onfidence from that time onwards
This s a course of development which it is impossible to
agnore in considering the present status of the Indian States.
- The important point is that the status of the British in India
has utterly changed since the period from 1800-—1825; corre-
latively so has that of the Indian States, whatever assumption
is made as to their status at or about that pericd. If this
change has not been made or evidenced 1n explicit terms, that
is merely because the necessity has not been felt.  Whether
the arquiescence af the Indian States were to be pleaded or not
by the Paramount Pgwer, these historical facts would have to
be recogunised in any adjudication on the problem. It is not
o that the status of the Indian States or the value of their treaties
with the British have beern worn down by time and usage, but
rather that in the tide of history ‘the British in India-and the
Inidian States alike have * suffered a sea-change.”

Finally it must be observed that, looked at purely from the
point of view of the present day, the Indian States do not
present: the appearance. of being subjects of international law.
They -are not protectorates recognised by international instru-
ments: they are not states which are visible at all to outside
powers except as a part of the British Empire in India. Their
position within that Empire is not the concern of outside states,
which can only look to their position vis-d-vis of the world in
general. The Paramount Power strongly denies the applica-
tion of international law to its relations with them, and, if @ver
any definite action to legitimate this point of view became
necessary, would, without doubt, take it effectually.

It may therefore be said that this theory of the %tatq‘: of NS e o
7.,

f.lf Indaam States is ux sound aSﬂe@ards their ]ms;gmn zft the
\ 7’» L
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time of their first contact with the Paramount Power, as regards
the historical development that has taken place, and as regards
their present appearance. At most, certain incidents in their
present relationship to the Paramount Power have been
borrowed from the sphere of international law, or resemble the
incidents of international status.

(1) (b) The Contractual Theory.

This theory is, as stated, or purports to be, a vAriant or
extension of the international theory. It is formulated in the
@punon of Counsel submitted on behalf of certain of the lndmu
Teri ceg. to the Butler Connmittee, and printed as.an appendix to
that Committee’'s Report.

At this point we have only to denl with the foundation, the
theory of status, on which the Opinion referred to rests: we
need not now pursuc the detatled exposition of this theory which
occupies the greater part of this Opinion. The foundataon of
the argument may be summarised as iOMOWb ——

The 1@10.“01151111) between cach State and the Paramount
Power is, and has been since the time of the first treaty between
the two, l)uroly confractual.  The Indian States were at the
Umc of their lirst respective contacts with the DBritish powers

v India fully sovereign international units, which would have
beon regarded by an international lawyer as subject to the
rules of international law in their relations between themselves
and to the British power. They came to transfer certain
sovereign rights to the British power: the rules of international
law applied to this transfer. But from that moment onwards
their rvelatiouship to the Paramount Power ceased to be one of
which international law takes cognisance. In ascertaining
the rights and obligations which now subsist between the
Paramount Power and the Indian States, the legal principles
to e applied are well-recognised legal principles which are
applied in ascertaining mutual rights and obligations where no
municipal law is enforceable. These principles are (1) cession
of sovereign rights is made only by consent of the transferor,
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(2) a contract can only be varied by consent of all the parties
to it.. A corollary to these two principles is that an agreement
to cede sovereign powers is normally embodied in a formal
instrument, and where it is not so embodisd, the onug les on
the. Parsmount  Power fo prove if,

it is-at onoce evident that this is-a specious aftempt to gain
the advantages (without assuming the lLiabilities) of inter-
national status, while not advancing the untenable claim to a
present enjoyment of it. Until the signature of its first treaty
ceding a sovereign right, an Indian State was a full subject
of anternational law: thenceforward its relationship to the
Paramount Power ceased to be one of which international law
takes cognizance. It is for this reason that we treat this theory
as a variant of the international theory: and in our view it
suffers, of course, from the same radical unscundness.” We need
not repeat previous arguments: but it is not the fact, whatever
views may once have been held by either party, that at the
time of their first®respective contacts with the British the
Indian States were fullasubjects of international law; nor.is it
possible, in view of the historical development that has taken
Place, to rest their relationship to the Paramocunt Power solely
on agreements apparently concluded under the wgis of inter-
national law, and variations of them by subsequent agreement.
In fact, this theory suffers from the defect apparent in the
international theory of not facing the whole facts of the case:
it seizes upon certain phenomena only, an alleged situation of
the States four generations ago and certain instruments evi-
dencing part of the rights subsisting between them and the
Paramount Power, but it neither tests the correspondence of
these phenomena with real fact, nor does it offer any reasons for
excluding all remaining phenomena from its purview.

It may be well to pause here and consider the implications of
the claim constituted by this theory. Let us suppose for a
moment that the Indian States were at a given time full intet-
national units and that they have lost, by voluntary agreement
only, certain attributes of that status. Now it is undoubted

that one of the items in such an agreement or agreements is
P. 2
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invariably the establishment of perpetual friendship between
the parties. Suppose a State to be intolerably misgoverned
and the Paramount Power to make a representation that the
government be improved: the State remains deaf to repeated
appeals. Cirecumstances are oasily imaginable in which such
proceedings would be no less than an unfriendly act. The result,
will quite properly be the interposition of force, followed by
either the variation of the treaty, and that virtually by the will
of one party only, or annexation. A glance at the history of
Oudh will fully conflirm this view.

The view taken by the theory under consideration is in éhis
conunection bighly peculiar. What it holds in elfect is that
until a given state entered into a treaty with the British it
was exposed to the penalty of war and annexation in case of
opposition to the British; but when such freafy had been con-
cuded, the possibility of varying it under ordinary rules of
anternational law was totally excluded, and it became subject
to the strict yule of mamicipal law that o édudract can $ly be
varied by congent of the parties, without there being any
possibility here of an aggrieved party resorting to a court for
the determination ol a digpute. *

The fact is that there is a second radical objection to this
theory. Tt is incorreet to vegard a treaty as an instrument
cquivalent to a contract. A comfract is an agreement formed
arder the weis of municipal law and enforceable by the sanc-
tions'ot that law; a frealy is an agrecment having quite other

“sanctipns and not fitted o sustain the attributes of a contract.

It cary immediately be seen that the concepts of munieipal law

" havE'to be emptied of much of their force in the sphere of

international law. Consent in one sphere will be the full
intention to execute willingly, or in the view of the just weight
of legal process, and in the other sphere mere acquiescence for
s0 long as the relative circumstances of the partids may compel.
A% agreement in one sphere is enforceable at law in pursuance

“of ascertained principles of justice: in the ‘other sphere an

agreement is enforceable at war, and there.is no guarantee that
justice will prevail. Thus the treaty of 1839 became enforceable
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at war in 1914; if Germany had won that war, it iz possible
that the violation of Belgian neuirality would have become
part of the publie stamte of Kurope. It is absurd to say that
suach an iisstm nent aga treaty is only variable or denounceable
in the way that a Oontlact 18.

In the theory under consi
A treaty concluded (by this theory) under international law is
miade to operate only by the principles of municipal law. We
are told thatlegal principles are to be applied which are proper
where no municipal law applies: but the chief of the principles
browght forward is in its strictness a principle of municipal
law and nothing else.

The logical result of such a view would appear to be that
there 1s no general set of rights enjoyed by the Paramount
Power in relation to the states, but that the relationship of each
State to the Paramount Power must be .determined by the
analysis of its separate agreement or agreements with the Para-
mount Power. To some extent this is argued to be so by the
exponents of this theory. They admit and indeed claim that
*he Paramount Power has different rights in regard to different
S‘cates, and that its possession of a right in regard to one state
does not justily a legal conclusion that it possesses a similar
right over-another State.” Yet in the same Opinion it is admitted
that certain rights do reside in the Paramount Power, and that
such rights are summed up in the term Paramountey; and in
srdei-to understand what the rights are which are comported
in that term it is said to be necessary to ascertain what are
the matters in respect of which there has been a cession of
sovereignty on the part of all the states. This is a contention
which ought surely to have been exploded by the merest glance
at the volumes of Aitchison. To collect the rights of the
Paramount Pow er in this way would be an impossible task;
would require an endless labour of comparison between smnla;
and dissithilar clauses, of interpretation, of construction, of
proof and disproof. Of course, tacit agreement can be called
in aid, but this will rebound on the exponents of the theory,

and the Opinion in question was anxious to limit it as far as
2 (2)
L]

erationr the tweo things arve confused
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possible. Working on the mere face of the instruments, even *
with the aid of variations tacitly agreed, it would be little more

than a jeu d'esprit to exhibit a set of rights constituting the

highest common factor of the agreements between the Para-

mount Power on the one hand and (say) Sindhia, the Kathiawar

chiefs, and Pudukota on the other.

Again, what becomes of the case where a treaty has been
denounced by one party? This happened with the first treaty
made (in 1803) with Jaipur. It was supposed fo be per-
manently binding, but the British denounced it next year. If
a confract were made and no terin set to its operation, it ovuld
at the most be dissolved by an application to a court of law:
where is the equivalence between such an instrument and a
treaty which in sucl circumstances, fuiling mutual consent, is
and must be determinable by the unilateral action of one party?
It may equally be dilficult to construe together as contracts
documents relating to a single state. Reference may bemade to
the instruments concluded with the rulers of Raj pipla %o fivst-
class state in the Rewa Kanta ageney), given in Aitehison
(1876), Vol. IV. p. 266 sqq. Tirst comes an agreement between
the East Indian Company and one Verisal, whom they had put
in possession; in the course of this agreement it is declared
that Verisal and his father “do agree to act upon everything
relating to the settlement of all the affairs of my country in
conformity with the advice of the Honourable Company.” That
appears to give the British unlimited rights of interference.
This was on October 11th, 1821. On November 26th, 1823, a
new treaty was made: this recites the delivery of the chieftain-
ship to Verisal, and then contains more or less the usual clauses
of a treaty of that period, including merely a promise to submit
disputes with third parties to the decision of the Company.
Now in a case like this, how are such successive instruments to
be read? Was there a novation or a discharge and a new con-
tract? Why, since Verisal received but did not give ¢onsidera-
tion on the occasion of the second treaty? The fact is that here
again treaties are not contracts; contracts must be novated or
discharged, while a later treaty supersedes an earlier without
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egard to questions of consideration. What is more, considera-
‘ion s not an element at all in the validity of a treaty, but it
s essential to o contract.
It is rightly observed by the Butler Report that an agresment
neval set of yights constituting Paramountey, such as
s sought by this theory to be established, can oniy be evidériced
by the process, properly condemned in the very same Opinion,
of reading the treaties as a whole, not by the process of reading
them all.

To return to the two legal principles appealed to by this
theery: the second, as we have seem, rests upon a confusion,
and: the first (regarding the transfer of sovereign rights) is
also misleading. It may be true that in a cession of sovereign
rights 1t 18 the consent of the transferor which is the effective
element: but this has nothing to do with the possibility that
sovereign rights may grow up in, or inbere in, a sovereign
authority without having been transferred or ceded by anybody.
This, ¢h a correct View of the facts, is what has happened in
India, and can only be denied on an erroneous view being taken,
as already described, of the situation of the Indian States at the
fime of their first contact with the British and of the course
of history since that date.

The contractual theory thus rests upon wrong premises, does
not take into consideration all the facts, and attempts to apply
incorrect or misleading principles.

Tt may here be observed that we have called, and shall
continue to call, the major instruments subsisting hetween the
Paramount Power and the Indian States “treaties.” But with
the rejection of theories which regard the Indian States as
subjects of international law, nothing can be decided in the light
of that branch of law as fo the nature of these instruments by
reason merely of their name. Our view of their force and
nature will be %explained later.

Tt now remains to acknowledge that in some matters Indfn
States have purely contractual rights and obligations. These
exist between particular States and parties other than the
Paramount Power, in some cases with another Indian State,
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but in the most important instances with the Government of

British India. There are plenty of instruments among tlu
collection of treaties, engagements, and sanads which are veally:
of this naturve. It will be easy to pick them out, and we shall -
endeavour to give examples later. There are equally rights

and obligations of the same kind, which are not evidenced in

such written documents. On all this question further observa-

tions will be made. It may just be remarked here that where

such written documents exist in the collection of in.strmnemis,

their natuve, and the essential distinction which has to be drawn

respecting them, have been obscured by the degree of wwer-

tainty which has reigned as to whether or not the Paramount

Power was the Government of British India.

2. The Constitutional Theory.

With the rejection of the two theorvies already examined, the
theory of a constitutional status of the Indign States whin the
British Bupive holds the field. Tt is the only alternative: its
correctness becones u.xoxolxmoly brobable as one by one the
difficulties of the othev theories pass before the mund. It onlw
remains to point out its congruence to the facts of the present
and of the past.

It was long ago observed by Professor Westlake, in regard
to the Indian States, that: Wherever o body | )resents itsetf
externally as a unit . . . the term o(m,st.ltuLmnal may. fairly
be used to express whatever political relations, possessing any
degree of fixity, exist between the smaller bodies or individual
men that constitute the unit.”

That the Indian States are from an external point of view
a unit or units in the British Empire cannot be denied or
doubted. They are in fact included, as far as the outside world
is concerned, in one of the major units of that Bmpire—India.
By an internal arrangement, an Indian Prince is included in
the Indian delegation to the Assembly of the T.eague of Nations,
and has also been included in the Imperial War Cabinet. The.
appearance of a prince in the Indian delegation at Geneva is
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by no means a step fowards according the Indian States an
international statws: it is rather, on the contrary, a clear
indication of their constitutional status. Had they been units
bound to the British Empire by the ties of international law,
and which had committed the conduct of their foreign atinirs
¢ the. King-Ewperor’s Governiment, no such indusion would

o

have ‘been accorded: the delegation of their foreign aflsirs,
completely made, would have precluded it; or had the terms of
such deieg;ation been varied, then it would have beea proper for
thein o have been represented quite independently. But as
mesnbers of the Empire in the fullest sense it is conceded that,
with change of time and eircumstances, practice and convention
should change; accordingly this new situation was recognised,
and it was sought to give them some representation in the
delegation appearing for that part of the Empire to which
geographically they belong. The extent to which externally the
Indian States form a unit with the British Empire goes far
beyon® anything fecognizable in international law: they are
involved in war and peace on the declaration of the King-
Emperor’s. Government without even a separate or. special
*declaration expressly made on their behalf in such a case; they
do not receive nor appoint diplomatic agents, nor even consular
agents from any foreign power. No convention with other
powers places them in the exclusive sphere of British control
or influence, but every international act for at least 100 years
past, and the acquiescence of foreign powers, recognise them
implicitly as a part of the DBritish Empire and nothing else.
They must and can only be regarded as a part of that Empire,
enjoying within it constitutional rights and privileges, and
subject in it to constitutional rights of the Paramount Power,
As already pointed out, certain of the rights and privileges thus
enjoyed by the Indian States resemble, or are borrowed from,
the rights enfoyed by states which are the subjects of inter-
nationat law. *
Historically, the course of development sketched in a previous
section implies the gradual creation of a constitutional relation-
ship between the British and the Indian States, and the subse-
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quent modification of the incidents of that status in various
directions. It is impossible to argue that the position of the
British in India in 1858 was the same as their position in 1804;
and by as much as in fact the position of the British had altered
between the two dates, by so much bad that of the Indian
States. I a constitutional status is attributed to the Indian
States, full weight can be given to this course of development,
and it can be satisfactorily comprehended. From 1765 to 1804
we see the British predominance in India growing by reason
of their superior equipment and organisation, and a slow exten-
sion of the territory incorporated in their direct dominioms;
with the tervitories not so incorporated they maintain relations
of varying closeness, concerned always with a design to keep
at arm’s length from their own territories disturbances endemic
~in territories for which they desire to accept no responsibility.
~Between 1816 and 1858 a crucial change. takes place. The
F?u itish cease to be the soveveigns of territories situated ip India
: ;nd the predominant Indian power: they bdcome. the rdfers of
- the whole of India. They do not at ence perceive or accept
all the implications of this: they endeavour still to conhne
their ib%l)()nblblhflbb to the territories under their direct sove-
reignty. But they do, in fact, pacify the whole peninsula, and
“in effect maintain order (.hloughou,t it. Where disorder in a
]n'mxouuced degree appears, they no longer merely endeavour
to ward off damage to their own territories; they interfere—on
a mistaken principle, perhaps.. They demonstrate, as at
Gwalior; they annex where there is open hostility, in Coorg;
they annex at last, where misgoverninent is intolerable, in Ondh.
As observed, the express principle is not perhaps the one really
applicable, but underlying its exercise is a new and vight
conception of the British position in India. A shallow and
unsatisfactory right of suzerainty is asserted in the doctrine of
lapse. The first cases of interference of the Brifish in Indian
Stdes in order to provide for their administration take place
in Mysore and in Kathiawar. Measures in accord with the
theory of the time are taken to eradicate throughout India
customs abhorent to the Britich conscience, such as suttee. The
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point from which the underlying change in the conception of
the British power in India must necessarily date is the
Governor~GeneraIthp of - Liord: Hastings, when ~practically
speaking ull India south of the Sutlej was consclidated within
the British Empire.  Thereupon followed  the ho»ﬁa’rmw

o kes and

elopuuent skelehed above, cou ,
misapplications of principle prevented the nnmecha,te rev elatlon
of the true position. -Finally, in 1858, the Crown resumed the
sovereigniy which had been till then exercised in its behalf by
the. East India Company, and took the opportunity then to
preclaim. the full extent. of the power vested in it. If stood
forth as sovereign, not only in place of the East India Com-
pany, but ir face of the Indian. States as well ‘ag of British
India; as a corollary it abandoned the controlling right as
against the Indian States which had hitherto been mistakenly
thought applicable—mamely, the right of annexation—and
thencefprth fearlessly asserted the controlling right pro per to
the st®us of the parties—the right of intervention.

Again, the positions was not at once made explieit. = Lord
Canning can still write of visiting a. state with the penalty
.oi: “confiscation, in the event of disloyalty or flagrant breach
g » of engagement.” But with Lord Mayo the true policy was put
o effect.  It.is heard in his words to the Rajput chiefs:—
‘SIE wessupport you in your powers, we expect in return good
government.”  The Paramount Power 1s no longer indifferent
to the condition of Indian States until forced by a sheerly
intolerable state of affairs to interfere and annex. And in
Lord Northbrock’s time the case of.the. (aekwas of Baroda
points. the realifies of the situation. Interference, deposition,
but no annexation; and the declaration at last that ‘* Misrule
on the part of a government which is upheld by the British
Power 1s misrule in the responsibility for which the DBritish
Grovernment Becomes in a measure involved. Lthecomes, there~
' fore, not only the wright, but the positive duty, of %he
British Government to see that the administration of a state
in such a conditjon is reformed, and gross abuses are removed.”
A long road has been travelled since -Liord Hastings’ day, from

&
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the India where interference was impossible in states ““ standing
in the denomination of allies,” to the India where all States are
“upheld by the British Power.” In 1889 a short para-
graph in a general statute of the British Parliament beavs
witness to the full recognition by the Paramocunt Power of the

~position it has attained, and the vulers of Indian States arve
~spoken of not as ““ in_alliance with Her Majesty,” but as * under

the, suzerainty of Her Majesty.”  This is their description in

the Interpretation Aect, 1889, to which reference was.anade
. . . N .

at the beginning of this.study.

The theory under consideration has now been upheld and
explained in a brilliant and learned article by Professor
Sie. WS, Holdsworth, K.C., D.C.L., i the Law Quarterly
Beview for October, 1930,  The present essay was.completed
in. manuseript. before Siv. W. 8. Holdsworth’s article appeared.
We have therefore thought fit to embody our views upon the
points comprised in the article in question in an apgpendix
which is attached to this ehapter. We think it will be b®st for
a reader to continue to the end of thisechapter and then read
the appendix rather than to turn to it at this point, as the
views there advaneed dopend to a great extent on the remaining”
sections of this chapter,

On o true view ol all the faets, thercfore, our argument i

P

determined by the. principles. of  constitu-

, and forms part of the constitutional law of the

: Blltlbll Bmpire.  Our.task.now is to describe the elements of

that relationship. Before doing so, it is desirable to make
some further observations upon two points: in the first place,
in regard to the problem of sovercignty generally; in the second,
as to the nature of constitutional law,

o ' - Sovereignty.

It will have been evident to the reader of the preceding
pages that the concept of sovereignty is the source of all the
doubts and questionings that beset the problem of the Indian
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Btates. They are aulomomous  yet not independent. The
rufers of those states set the highest possible value on the recog-
nition of their sovereign status.  The claim to have possessed
the fulluess of soversignty an the past is above all a founda-

o for the claim to possess 1t still in o wider degree than has

{

Lashesto recogmised. andialso of & clsim to maintain a
dignity and honourable situation as sovereign prineces which
has never been denied to them. It is, therefore, necessary to
consider bri

iy whether an attempt to treat their relations]

to the Péaramount Power as a matter of constitutional law is
calgulated to marrow the sovereignty of the Indian States, or
to reduce the exceptional dignity enjoyed by their rulers.

1t 1s certainly unlikely that the application of constituticnal
law will secure to the Indian Princes immunities quite as wide
as those claimed for them sometimes, particularly on the basis
of the contractual theory. It is equally not the fact that all
the proceedings of the Paramount Poewer can.be regarded as
justiﬁ@Lle by. constitutional law. —As a constituticnal part of
the British Empire, a very exceptional degree of sovereignty
and very extensive rights can be secured to the Indian States.
*  The problem of sovereignty has besn a thorny one in western
political thought. As we have seen, it is certainly unsound
to ‘apply the western doctrine of external sovereignty in inter-
national law undiluted to the existing Indian States as they
were at any period. However, formerly (and this was the
source of the practice of the Paramocunt Power for many years)
it was inconceivable how a sovereign state could remain
sovereign and yet form part of a larger unit, except on the
then new-fangled and hittle understood federative principle.
It was then later pointed out by Maine that in any case sub-
ordination in some branches of sovereignty did not necessarily
derogate from sovereign status, though it did from indepen-
dence; this followed from the theory of the divisibility  of
sovereignty. That theory scarcely goes quite far encugle to
fit present day facts.

Sovereignty may be looked at from two points of view, the
external and the internal. From the latter point of view, it
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was considered in the west to comprise various powers vested
in the sovereign, which may be grouped under three categories—
the executive, the legislative, and the judicial. This was for
a considerable time an adequate view of the political machinery.
of the west, and the persons or bodies in whom these powers
were vested, and these powers themselves were fairly definable
and defined. It could be argued that in every state there was
a single indivisible centre where the sovereignty of that state
resided. This was the Austinian doctrine, but by the time
it was advanced its day was already passed. With the advent
of the federal state and constitutions, such as that of the Unised
States, this order of ideas began to grow cloudier. The
division of sovereign powers betweon the central and local
governments in a federal state, the deliberate. attemipt to
establish closer control over the organs of government, made
it increasingly diflicult to locate the internal sovereign (in the
old sense) of a given state. The inquirer may be driven, to the
conclusion that it 18 the body which (thouglt endowed wth no
other function) has the power to alter the constitution, a jejune
cand unsatisfying conclusion.  The.theory of the divisibility of
sovereignty . (applied by Maine to Indian questions). to some®
extent met this dissolution of the¢ld doctrine.. But the matter
has now gono further: and sovereignty in its external sense,
which the federal system had on the whole left solid and
untouched (though in cortain cuses federal constitutions had
led to some inconvenience in practice), is also taking on a new
aspect. What is alleged to be the present constitution of the
British Empire answers even exterually neither to the old idea
of a unitary sovereign state, nor to the idea of a federal
sovereign state: and internally, also, it is a constitution entirely
sui genevis. :

It rests upon the doctrine (express since 1926, though not yet
completely elaborated) of a complete equality in tatus between
the®nited Kingdom and the group of self-governing Dominions
which. owe allegiance to the British Crown, combined with
some (but as yet uncertain) difference of function between
their various governments: this latter element presumably
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resolves itself into the general conduct by one of such
governments,  namely, that of the United Kingdom, of the
foreigr relations of the whole Empire, but subject: to con-
sultation and agreetment with the rest; and to the right of the
others ‘to appeint representatives -of their own. abroad. The
deoves of co-operation and consultation unécessary under such
an arrangement remains to be worked out in practice. It is
unnecessary  to-stress the difference between such a state of
affairs and any federal arrangement. There is no trace here
of a division of sovereign functions between & central and
loom! governments, there is no absolute comumittal of foreign
affairs to the central government: there is nothing but a group.
of fully sovereign states not allied but united.

This state of affaivs has come about by developments since
the “declaration of war in 1914. Previously the direction of
foreign affairs was definitely and exclusively vested in the
British Government, and the Dominions did not appoint repre-
sentaflves abroad? internally, also, the sovereignty of the
Dominions was limited by the power of the British Parliament
to pass a law expressly applying to any given Dominion, by
*the inability of a Dominion legislature to pass a law over-
riding ‘such law as aforesaid passed by the British Parlia-
ment, by the power of the British Government to advise the
Crown to disallow Dominion legislation, and by the right of
the British Parliament (which could still in 1914 be regarded
as unquestionable in theory) to repeal the constitution granted
by it to-a Dominion. It is now advised, by a Conference which
met to consider these questions, that the declaration of 1926
requires the abolition of the first three of these internal limita-
tions.  As to the last—the power to repeal a Dominion con-
stitution—the time has undoubtedly come when it is so un-
thinkable that it should be exercised in practice that. it will
have to be alknowledged as no longer constitutional. This is
an ordinary course for the growth of a constitutional rul® to
take. - Apart from the general change which has come over
the status of the Dominions, it must certainly be deubtful how
the British Parliament could repeal the constitution or alter




30 SOVEREIGNTY AND PARAMOUNTCY IN INDIA.

the present status of the Irish Free State: and in view of that it
i more than ever impossible to maintain, even in tho barest
theory; its obsolete and unexerciseable power in regard to any
other Dominion. The result will be to delimit (and limit)
anew the sphere of authority of the British Parliament, not
to reduce the power of Parliament within the sphere to which its
authority extends.

The vesult of this development has been to change the relative
position of the Indian States in the British Empire. Under
the old order they occupied a position which might be regarded
us, on the whole, rather more extended in the scope of ets
sovereignty than that of a self-governing dowminion: true, their
subordination in foreign affairs was, it anything, more complete,
but their total immunity frowm the execrcise of sovereign powers
by Parliament was definitely greater. This is no longer so; in
view of the situation now occupicd by the Dowinions, the scope

of their sovereignty is now somewhat greater than thatyof the.

Indian States: nevertholess, what is important is that it hfs now
become quite clear that an cmpive can éxist and a system of
constitutional law govern that empire without any division
of sovereignty upon federal principles, without a single body
finally sovereign throughout the whole terrvitory of the Iimpive,
and without its being possible, even Tor foreign powers, to
disregard the soverelgnty ol counstituent units. Lt will theve-
fore be possible within that empive to find a place for units
which claim all the immunities that the Indian States claim or
ought to possess, without any check being necessarily applied
to those immunities, and without their title to sovereign status
being in any way impugned. The importance for the question
~+of the Indian states of this development in political institutions
~ will be especially clear to readers of Liee-Warner’s final chapter;
“his conclusions are obviously dictated by the understanding
that a tie of international law does not bind the fndian States
o tife Paramount Power, combined with a reluctance to’ admit
constitutional tie on.account of his fear of 1et1;;1;0 in the power
of.the British Parliament, and delogatllw from the soverelgn
dignity of the Indian Princes.
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The peculiar dignity of the Indian Princes is equally undeni-
able, inasmuch as they rank as royalties and transmit their
dignity, alone among the heads of units within the British

that' of the King-Ewiperor

Empire; by the same means
himsélf s transmitted=-by hereditary vight. In being the

rulers of constituent pavts of the B npive, and exercising
authority under the constitution of the Hmpire, they in no way

dimipish their status as royal and sovereign persons.

The Nature of Constitutional Law.

The various branches of law differ not only in their specific
content, but in their methods and in the nature of the rights
which form their content.  The rights enforced by private law
are agcertainable from enactment or the pronouncements of the
courts which declare rules of common law or equity, and their
sanction is the process of the courts. ~ The rights of ipter-
nationad law are sepposed to be collected from the universal
practice of nations, and their sanction is the assent of all nations,
and in particular the assent of the pavties submitting to be
dound in a particular dispute by themr. Constitutional law,
dealing with the rules which control between themselves the
members of political bodies always in the process of historical
growth, is the most elastic and delicate of the kinds of law and
the most subtle to grasp in its sources and ifs sanctions.

Constitutional law is a general ferm covering the:category
of rights secured by the constitution of each various state. It
may be said that the constitution of a political unit includes
every item in the conduct of its government, and the relation of
its subordinate members to the superior powers therein, which,
if at a given moment it was desired t.~embody in an express
declaration the then state of affairs in -egard to those matters,
ought to be ineluded in such declaration. Constitutional law
i its full general sense deals with the sources and criteria %o
be applied in determining the items falling to be declared as
rights in such a case as the foregoing definition envisages.

For this purpose the enquirer will examine express enact-
menls and instruments which are relevant. "In some cases the
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great bulk of the constitution is embodied in a formal document
or documents: particular constitutional rights may be embodied
in individual laws or documents or decisions of the courts. The
latter in many cases refer to and are framed as mere declarations
of the common law of the country in question; this is another
source of constitutional right. The common law is said to
be the common custom of the realm: but it is essential to
consider that custom as historically established. The common
law has a historical origin, and, where not embodied in statutes,
it is a body of law on which the courts look as historically pre-
existing any decision upon it. In essence, therefore, it is.the
ancient custom of the realm: its essence is its historical character
and its traditional identification with the society concerned: its
sources are as untraceable as the origin of that society, but
1t is present in that soctety as soon as that society attains to
individual existence. It may be observed that it appears to
be the nature of o right deriving from ancient custom, or else
it is the policy underlying the vecognitiot accorded ®o such
custom that such o right can be abagdoned by the superior
against the inferior, but not vice versa. In cases where less
or little of the constitution of a society is embodied in expres®
instruments, much of that constitution is.to be sought in binding
copvention and.eustom.  We are very familiar with this in
Iingland: the conventions of our constitution are a vastly im-
portant part of it, and much has been written concerning them.
They ave the rules in accordance with which from time to time
the discretionary power vested in a government is to be
exercised, so that 1t may not be used to nullify the checks placed
upon it in a constitution; in other words, they are designed,
where a constitution limits the power of a government but for
convenience a certain discretion is not expressly taken away
from that government, to ensure that the letter of the constitu-
tion (which does not take away that discretion)*should not be
us®d to violate its spirit (which does take it away). They must
not be confused with customary checks imaposed on an arbitrary
sovereign: these will be common law rights. Couventions are
a peculiarity of unwritten and non-rigid constitutions. Their
sanction is that a breach of them will lead to a breach of
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substantive law: they may be violated without a direct breach
of the law, but the consequence will be that the person who
violates them will, if he persists-in that eourse, find himself
involved in subsidiary breaches of the law.  Conventions are
periodical: they may alter from time to time. What is no
breachi-of ‘a-convention. at one period.may become one later.
Fiaally; there is a set of rights which are also not derived from
written instruments or ancient customs and are not conventions
as above defined, but which resull from the growth of a con-
stitution and the society living under it, and may (like, in this
- point, conventions) alter with such growth. These may be
called resultant rights. They result from: the character which
has been impressed on a given constitution in the course of its
growth and development. They form, so to speak, an equitable
body of constitutional rights, rights in the assertion of which a
party could not beheld guilty of an unconscionable proceeding,
or whicly it would be unconscionable for a party to deny. But
the dem¥al of them, unlike the breach of convention, leads to no
breach of substantive law. They grow up unseen, and are
usually recognised ex post facto after some dispute has necessi-
Pated their vindication. Nevertheless, if its view of a given
constitution is to be complete, constitutional law cannot ignore
them. "It is, besides, desirable to recognise such rights before
a dispute Torees their express recognition, such recognition often
being the consequence of civil disturbance. An example is the
secession question in the United States of America at the time
of the Civil War. The simple view is that the Confederate
States exercised their proper right of secession, and were coerced
in defiance. of right by the Northern States: but nobody can
really be satisfied that the Federal Government was guilty of
pure injustice in standing out for the recognition of the fact
thatin the three generations which had elapsed since the Union,
and-as a resulf of the growth and life of the society in questign
during that period;-asuperior right had grown up in the Federal
State to resist its own dissolution. Tt was a right resulting
from the growth of the society up to its then condition. It
would have been wiser and better to recognise it without
P. 3
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recourse to civil war. Again, it is impossible, although no
dispute has yet arisen, to neglect, in considering the constitu-
tion of the British mene the question of the vight of
neutrality or secession in the Dominions; in any study of that
subject, the question has to be faced and either hedged ox
pronounced upon. It isa right of the same kind, and it is rouch
to be hoped that it will gradually be elucidated and decided
before some crisis forces its decision in a bitter or vielent way.
Another example has already been referred to—the disappear-
ance of the right of the Parliament of the United Kingdom to
repeal o Dominion constitution. Indeed, all the rights which,
as mentioned in the preceding section, are now recommended
to be abolished in favour of the Dominions are so recommended
because o superior vight of just the kind we are deseribing has
grown up in the Dominions, and has been (wisely) reeoomse(l
in 1926, The very declaration which recognised the present
status of the Dominions did not claim to declare a new status,
but a status, a set of rights, already exifting in defance of
the express constitutional rules then ing force. It is not logical
to say that such rights arve derived fromr the fully sovereign
status of the Dominions: it still remains to account for thef®
altaining that status, and this is only to be accounted for by
recognising that from a process of historical growth new rights
emerge and result. It is then immaterial whether we regard
the Dominions as endowed by this process with such rights
severally and separately, or with the right to a status carrying
these as incidents.

As already observed, these rights are not as a rule considered
or defined in time: but in taking a true constructive view of
any constitution, they ought to be considered and recognised
as substantive rights, whichever party the enquirer may decide
against, and whatever the assent accorded in the practical sphere.
They may be rights in question between a céntral and sub-
ofdinate government or between a government and its subjects.
They always involve a radical dispute as to constitutional
rights which cannot be resolved under any other cate@ory of
constitutional law. (



LEGAL STATUS OF THE INDIAN STATES. 35

These are the sources from which constitutional rights may
be derived, and whether a given right is traceable to such a
source 1s the criterion which determines its existence. — In
examining the constitutional rules governing the relationship
of the Paramount Power it will be necessary to examine, in
vegatd to any right or obligation elaimed by the parties, whether
1t can rest on (1) written imstruments; (2)- ancient custom;
(37 convention (as defined above); (4) resultant vight, fested
by the history and character of the relationship in qguestion.
Of these, (8) convention, in view of its definition, will not be
applicable. On the other hand, much recourse must be had to
(2) and (4), ancient custom and resultant vight. These two
sources of right have usually been. cited in connection with the
Indian States as ‘usage’’; we think, however, that our classi~
fication of them is preferable.. There are rights which do not
all depend on “‘ usage” of the same length, precision; or clear-
ness: the basis of particular rights can be better exposed; and
the justi?ze of the c¢laim to them better appreciated, if the
distinetion made above igobserved. “‘Usage” 1s.a vague word,
and the employment of it suggests that the mere doing of a
thing for a suflicient length or number of times (and, indeed,
often just once) invests the doing of it (some time or other) with
the quality of right: even (or it may be, especially) i con-
stitutional Jaw, this is not so. This question-is touched upon
at greater length in the appendix to this chapter.

It will help the understanding of these points if we state
where we think thatancient custom must be sought for in regard
to the relationship of the Paramount Power and the Indian
(Z.States. It appears from our historical summary that the

~assumption of the position of Paramount Power by the British
must be dated to the Governor-Generalship of Liord Hastings.
Previous to that the British had been the strongest power in

India, but no more. From Lord Hastings’ time. a. different

principle .underlies their acts and policies, a responsibility,

mherent m the exercise of an imperial power. It is from. this

moment that there is a Paramount Power vis-a-vis of the Indian

States and an association -between the two: it 1s when we can
3 (2)
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refer a right back or near to this period that we shall say it is
founded on ancient custom. There followed thirty-five years
during which the position was imperfectly comprehended, and
during which. the association so formed gave rise by its con-
tinuance to fresh rights, which are those we call resultant rights.
These emerge in the latter part of the period from 1825-—-18358.
We do not think that at present any claim of right can arise out
of transactions later than 1858: any.claim to set up a custom
ar a.precedent after that date is ineffegtual, there can then only
be acts which accord with or infringe perfected rights. But
the possibility of growth and alteration cannot, of coursg, be
excluded, and it may be that new rights are alveady ripe to
emerge.

It appears to us that by this analysis we allow for what often
cludes an enquiver, the element of growth in constitutional
rights: and . at the same time we are not driven to accept a
constitution of such fluidity that no right under it Lcan have
any duration nor, therefore, any reality. * e

, Aveenpix ro Cravrer 1L
W l[()/ds‘uo) /h m lh(J ¢ Lam (szrl()rlz/ Romcw

IL h% becn obsm’ved that the Butlor Committee. were some-
what chary of legal argument. In the Law Quarterly Revicw
for October, 1930 (Vol. XLVI., Ne. 184), Sir W. 8. Holds*
worth, IX.C., D C 1/, the legal member of that Conmittee and
‘!a most eminent Jumst and lecal historian, has published an
wutmle, entitled “* The Indian.States and India,” which con-
“stitutes the long-awaited explanation, upon_legal principles,

‘iof the conclusions adopted by the Butler Committee.
Expectancy has not been disappointed by the character of
ofound. and learn ¥.. ..With much of it we are in
agreement; much of it, which t()u(,h&b upon points ignored by
us, we should desire to embody in our own scheme. We should
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wish to vefer fivst to these points before offering, with great
deference, a criticism in respect of one somewhat important
matier.

Siv W. 8. Holdsworth provides the reasoned unswer which
the Butler Committes did not give to the Opinion of Sir Leslis
Scott; setting out-what e have desoribed as the Conlractunl

Theory. We regard Sir W. S, Holdsworth’s criticisin as con-
clasive: His umunds of eril Jommwale in general agreement
with our own. He.takes t i hat ab. theu hrst contact
W 11511 ‘the DBrit 1sh the Indi J

the treaties only 18 unpossﬂole where in so many cases they are
incoroplete or wholly to seek (p. 411).  He repeats what the
Committee observed, that the authors of the Opinion found
themselves forced to admit some rights in the Paramount Power
which was, on their theory, only possible by reading the treaties
as & whole (p. 411).  He brings out also the changing phases
of histo®ical development which must be allowed (pp. 418—
415), and recalls a primciple of international law which, we
think, reinforces our own distinction between treaties and con-
tracts, namely, that treaties are not void for duress (p. 421).
We think that the learned author accounts most ingeniously
for the existence of incidents in the relationship of the Para-
mount Power and the Indian States which resenible incidents
of International Law. . This, in his view, is due to the fact that
sovereignty is.divided between the.parties. We would desive
to express our agreement with this and to adept it as the true
é planation of that fact which we have already commented on.
: The. learned - author has also devoted considerable space
“(p PP, 4 $%1-435, passnn) to an ni,natio-n, of the Pammountcy

1872 poin We ourselves have nob touche , as we have
confined. oursel¥es to-the attempt to analyse the relationship
between the Paramount Power and the Indian States, and ha'e
been content when we have given our reasons for locafing the
Paramount Power as the Crown of England. We think, how-
éver, that in his treatment of this question the learned author
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18, mm%wlllummmnlg&wand we should equally adopt his own
conclusions here. They in no way conflict with our own

,«"‘”“scheme It is in this section of his essa ay that he-deals. witly

\; the powers of Parliament in relation to the Indian States and

' thie_means of altering the rights of the Paramount Power or
ts, Jocation.  We find his argument on these points wholly
¢otsistent and ¢ convineing, and we only desire to point out that,
in our opinion, the same conclusion follows from an examino-
tion of the relation of the Crown as Paramount Power to the
other members of the sovereign body according to the English
constitution as follows and is deduced by us from the natuwe of
the rights subsisting between the Parawount Power and the
Indian States. All. the arguments of the learned author as
io the transler of lammountcywok,e\\ here than it at present
resides are, in our opinion, conclusive and. satisfying.

We desire to make two minor criticisms before proceeding
to 2 wore important point. We do not think the anglogies of
the growth of the cabinet systew or of cast law (pp.. 4919 420)
ave salislactory as regards the growth OJ,.,LL&,%;, We do not
think that the argument regarding the effect of the Proclama-
tion of 1858 (pp. 417, 418) ix convineing, for it appears to 1fs
that the whole difliculty in regard to that Proclamation is com-
prised in the single phrase about the treaties being ““ secrupulously
maintained.” To this phrase the learned author does not refer
in his argument, and we do not think that the difficulty
regarding it is overcome by the clause of the Proclamation which
he does quote.

As we have said, the criticismu of the Contractual Theory is
to our mind admirable and conclusive. It is in the third item
of that criticism that the basis of Sir W. Holdsworth’s own
view is first made to appear: this is, in brief, the force of
usage. It is here that we ourselves, with great deference, feel
cwompelled to offer a more extensive criticism *

sage,,ls‘,,,o,f 1“,t§glj§: g_,t}e;;l@,,, . ,In domg $0, he pomts.aut‘th,a\.\t usuge
ls the basis of the English Common Law, and that mercantile
usage is still creating law; later.he. guotes J’rpm Blackstone,
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“ Qur-common. law. depends upon custom.’ It appears to us
that the cogency of his argument in this connection depends
on the identification of the usage in question here with the
kind of custoin which is admittedly one of the stages in the
growth of systems of law. It is, however, necessary to com-
prehend what this }“mphe‘s, and to ‘edvisage the actual faocts
of the case in question. The unsage which we have here to
consider is the usage of the Paramount Power in its dealings
with the Indian States, and it resolves itself into the praatice
of the Political Department of the Indian Government, backed
ultpmately by the fiat of the Secretary of State, as to how it
shall treat the States, when and how it shall intervene, what
limits it will admit to its own authority. The very. great body
of this practice dates from after 1858. Ts such a body of
tules at all the same thing as the sort of custom on which our
common Jaw depends? It is surely true to say that that sort of
custom has a peculiar quality of historical force: its force is
not thet a thing has been done once, nor ten, nor even hfty
times, but because ouy fathers held it rvight as far back as
legal memory..can.penstrate. Now it is fairly evident from Sir
*W. Holdsworth’s article that this is not true of the usage in
guestion here. This usage rests essentially not upon tradition
as to’ rights, but upon innovation as to practice: the whole
point of appealing to it is not to say that a particular thing
has been done as of right time out of memory, but that it has
been done at such a tinie or times, and thereafter can be done
again as of right. Surely it is not right to identify the kind
of custom or usage implied in these two sets of facts. It is
perfectly true that we cannot, in considering the relationship
of the Paramount Power and the Indian -States, go back to time
ont-of-memory. But “ time out of memwpry " in this connection
only means the mists of the age in which the society in question
came-into bermg. As regards the relationship in question, we
can go .back to the time when the society bound together s it
was brought into being, and this is the direction in which we
can legitimately appeal to custom. We cannot say that because
a thing was done once or twice a right to do it again arises:
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what we have to say, and what is meant by custom as a source of
law, is that imumemorially (sc. since the given society has been
in existence) a righ"c to do such a thing existed. That.ig the
sort.of custom ich co 7 has grown. As to the
custom of the Lex Mercatoria, this seems to us to be a different
matter, and to be clearly distinguishable: it belongs to a special
department of iunicipal law, and its foree is admitted only
in an advanced stage of a legal systemy. It is given force by,
the Courts or by statute, it is not recognised as having force
in virtue of which the Court must pronounce its decision
accordingly . .

It therefore appears to us that there is a confusion between
such usage as that of the Political Department and custom as

what is really meant is a compendium of rights claimed by
virtue of acts done and suffered, while in speaking of the
second, wo mean the recognition accorded to a given right (not
the acquiescence in a given act) from the original age of a
given socioty. .

Now Sir W. Holdsworth is not humself content to leave the
question of usage at that. He does not, we apprehend, really
contend that usage or custom, in the sense (which applies here)
of a thing done once or so many times, is in ifself the gource
of rights. On the contrary, he procecds to offer various sources
from which custom (identified with the usage in question),
itself the source of rights, in its turn derives its binding force.
It is therefore evident that, even on the view he takes, the rights
which he claims by usage have their roots still further backl
in something behind this usage or custom, by virtue of which
this usage or custom has or obtains legal force. He observes,
atp. 415:—

“It is in the need (italics ours) for the exercise of some
general control . . . that we can see the ortgins of .

e usage.” .

This might mean by “origins” the occasion which called for
the usage: but the sentence at least suggests that a historical
necessity has in some way imparted force to usage.




APPENDIX TO CHAPTER II. 41

Again, at p..4l9, the learned author speaks of the legal
position which the Paramount Power now holds being built up
by the practice of the Political Department, “ which is designed
(italics ours) to promote an harmonious relationship between
fi'\m"Paral'xzoullt Power and the States,” and he cites the analug‘f
srowth of the eabinet system with a corresponding design.
Her“ again’ we can discern the offer of some justification for
that usage which was itself to be the source of vights.

Again, Siv W. Holdsworth does not admit that the rights of
the Paramount Power derived from usage are absolute aud
unlgmited, but seeks to put some limit on them: but in doing
this he implies that something external determined the direction
in which usage should grow, and so in some sort gave force to
that usage which accordingly did grow.
~ The Jearned author, however, is more explicit than this. On
pacres 426427 he analyses the yariouys . SQUECOR, {z&?ﬁwglgne Para-
111oun§%' of w@%@%&ﬁkn

)

and concludes that in all of them to

ive factor. - He jstates that, so far as usage has given
the Paramount Power its position as suzerain, the relationship
*between it and the Indian States depends on-their.acceptance
of that suzerainty (p. 427). TFurther down on the same page
he writes as follows:-——

“ But. though this suzerainty. of the Paramount. Power,
which rests on usage and sufferance (italics ours), does not
depend so directly on consent as those parts of it which rest
on treaties, engagements, and sanads, it.has.in. if elements
of consent. The fact that the suzerainty of the Paramount
Power has been accepted introduces. one of these elements.
The fact that this suzerainty is founded on usage introduces
another, “nam diuturni mores consensu ulentium compro-
bati legem imitantur’ 3 and Bl

view. ‘Pt 1s,” he says, “one of the charaoteust)c ma1kS of

En 011sh liberty that ourcomuaon.law. depen
which carries, this internal evidence.of cons eni alou
‘1’[ that it probably was introduced by the v oluntarv consent

of the people.””

ne “extent%even in usa@eﬁcronsent or acceptance .is. the.¥

o
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With great deference, this seems to us to be a somewhat
confusing statement. Apparently the suzerainty of the Para-
mount Power rests (partly) on usage which itself has force,
because it is based on consent; while the acceptance of the
suzerainty, created by consensual usage, is a collateral justifica-
tion for it. It appears to us that, in view of this, the learned
author cannot really mean that usage has force of itself to
create rights: we have practically got back to the view that
usage is evidence of agreement, and has such foree as it may
thereby.

Usage itself, thevefore, draws frow some external source,its
living force; and one view is that this source is consent. In
considering this we arve entitled to ask three questions: (i) What
sort of vonsent? (i) Is consent of any sort really the basis of
custorn or customary vights? (iii) Is the consent which operates
in the relationship of the Paramount Power and the Indian
States the sort of consent which occurs in relation to that sort
of rights? )

(1) Consent is o wide term which may include stutes of mind
ol very differing quality. TIn legal questions, however, some
Lroad distinetions can easily be drawn regarding it. Thus it”
may be free or it may be forced, In municipal law, as between
individuaals, it must be frec: in international law, as régards
particular transactions, it may be forced. At the same time,
the sanction of international law is the consent of the nations,
and clearly in this wide conncetion such consent must be free:
it would contradiet the nature of international law if a nation
could be coerced or, as would then follow, if' one nation could
coerce all the rest into accepting the doctrines of international
Iaw. In constitutional law a similar distinction can be applied.
There may be consent to acts held to be contrary to right, and
that consent will, if opportunity to review the question occurs,
be held ineffectual to justify the acts, or at any®rate to make
ne® law out of them. It is really mere acquiescence. - On the
other hand, in an advanced community furnished with repre-
sentative institutions, it is no great fiction to say that all the
members consent with each other to the laws established through
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their representatives appointed for the purpose. This, however,
is clearly not the sort of consent which lies behind custom and
customary rights when these take on the character of law.
That consent is much neaver the acguiesceuce in oppressive acts;
it may be distinguished as assent. Tho object of it is some-
thing felt to be a wight. It is probably not the result of any
reflection” or - educated  understanding: its most probable pro-
genitors are religion, respect for superiors, submiission fo &
king,and respect for what already is or is thought to be:ancestral
teaching.

Jii) But, if this is so, is it nof misleading to speak of
consent in this connection, and is some form of consent really
what gives custom its binding force? We ave certainly far from
what Blackstone had in mind when he spoke of custom being
“ probably 7 introduced “by the voluntary consent of the
people.”  That is merely one of the rationalising, pseudo-
historical ideas, like the Social Contract, typical of political
thought at that period. It is not satisfactory to accept such
dicta merely because they are pronounced by a great lawyer
without subjecting them to tests which he was not in a position
toapply. Then Sir W. Holdsworth’s quotation from the Insti-
tutes does not carry much convietion: its language, as Sandars
pointed out, is vague, and the Roman lawyers formed no ¢ertain
view as to the origins or sanctions of law. Incidentally, it
may be asked what exactly a Byzantine of the 6th century
understood by “‘consensus : it may well have been something
different from any of the forms of consent which we have
mentioned. We have indicated at the end of the last paragraph
the way in which we think some form of consent occurs in
relation to custom, but we are led to think that such form of
consent is in no sense the source or the sanction of custom. It
may theoretically be true that a primitive community could by
positive agrdement of its members alter a custom: it may be
true that the assent of its members to an innovation havin® the
character of custom could instantly substitute the observance of
one custom for another: but this is in neither case the same thing
as saying that custom has force because of the consent of those
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who observe it, In practice it would never be found that such
a community would alter its customs by obtaining the consent
of its members to do so. In such a community the operativo
sanctions of customary law are quite different: the truth is not
that people obey customs because they have consented to them,
but because they recognise the rights comprised in such customs
to be founded elsewhere. They assent, they do not consent.

(iii) It seems to us, moreover, that the kind of consent which
does ocour in relation to custom is not at all the kind of consent
with which we have to deal in the present case. It ig true that
as regards. the attitude of the Indian States to the. practice of
the Political Department, we are concerned with what is nearer
tonssenbthaneconsent: <but wo. think it is nearest of all. to
what we described as mere agguicseence. 1t seems to us that the
essential characteristic of the assent made to custom is that
it is an assent to what is comsidered to be right, the rightness
being derived from another gource than the will of the assentor:
but it is impossible to argue that this is the state of affidics in
the present case. Itis not the fact that the 1
dssented as of right to the usage comprised. in tl
Q‘ the Political I)opmtmun though. lhey ha,ve ag,quu,scod
Ln it

We think, therefore, that the explanation suggested by Sir
W. Holdsworth of the source and sanction of those rights
claimed by the Paramount Power outside the written instru-
ments breaks down. We do not think it correct to identify the
usage called in aid with what is meant by custom ds a source
or primitive stage of law. We do not think that consent is
a significant element in the force of custom. We do not think
that the acquiescence of the Indian States in. the practice of
the Paramount Power is identieal with that sort, of agsent which
does exist in relation to gustoun. \
' It appears to us that, in considering the relatidhship of the
Pardtnount Power and the Indian States, it is both misleading
and unnecessary to emphasise (as do both Sir W. Holdsworth
. and Sir Leslie Scott in different ways) what may be called the
f%\ Mmal element The force of consent as meaning voluntary

B R

it
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agreement belongs to the spheve of the relations between
mutually exclusive individuals: it applies with differing inei-
dents to the legal contracts between private persons.and between
separate, independent states. It applies so long as the parties
to a transaction present to each other a solid esterior, so that
their ‘contracts with each other can be deflved and isoiated
mstance by instance. It ceases to apply where the parties are
associated in the eommon process of involuntary growth whiclt
is incidental to every form of constitutional anion. - In that
case their positions are defined by reference to the whole of
which they both form part, and . their rights alter with its
exigencies. In an early - stage, customary wvights may be
respected as comprising rights referable somehow to the func-
tions of the membersand sanctioned by all sorts of unquestion-
able beliefs, and- then it may be said some form of assent is
given te such vights. Later, internal growth will take place
and external environment may alter: thence the balance of the
memlsers may be altered and new rights emerge between them,
which may be so far from receiving any form of assent that they
may have to be foreibly vindicated, without their quality being
thereby tainted. :

Now, abandoning the insistence on consent, whether operating
throtgh contract or through usage in Sir W, Holdswm th’s sense,
our attempt is to find a basis for the rights of the Paramount
Power and the Indian States either in something equivalent to
that kind of custem which is a source or primitive stage of
law, or in that principle of social growth which we believe does
give rise from time to time to new constitutional rights.  As
regards the first, it is perfectly evident that in the case of the
society formed by the Paramount Power and the Indian States,
we are not going to find customary rights fading away into the
mists of antiquity. But, as we have said, the forceful thing
in such custéms is not that their origin is remote or lost, but
that it -is associated with the origin of the given society: afid it
is therefore equivalent for us In the present case to go back to
the point where we happen to know that the given society caine
into being, and see if people then thought that a given right
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existed and acted upon it. We do not think that there will be
any question that, in the instances we shall later examine, they
did do so: and therefore in these instances we shall consider
ourselves justified in deriving rights from a recognised source
according to the principles of constitutional law, namely, ancient
custom or common law. In regard to such rights an element
of assent muay well be present: and we think this will not be
questioned in the case of the rights which we shall treat thus.
For they are mostly such rights as it is necessary to secure to
the Indian States, rights such as those of protection and exclu-
sion from the King’s Dominions, or else rights of the Paramoynt
Power which are on no theory in dispute, such as the right of
isolation. Then, when we come to deal with some rights claimed
by the Paramount Power and disputed, we shall appeal to our
other source of constitutional rights in which assent plays no
part at all, and we shall not need to attempt a demonstration
that consent has been given where it has not. .

For theso reasons we do not find satisfaction in the theories
which have been so learnedly and ably, advanced by Six W.
Holdsworth and Sir Leslie Scott, and we venture to offer our
own alternative solution of the problem.
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CHAPTER il

RIGHTS AND OBLIGATIONS.OF THE PARAMOUNT POWER AND OF
THE INDIAN STATES,

Ix applying the principles enunciated in the last chapter to the
cas8 of the Indian States, it is immediately obvious that a very
great number of written lnstruments ave subsisting between
each State and the Paramount Power—called variously treaties,
engagements and sanads, It is next to be remarked that these
instruments differ greatly in their provisions and that therefore
to some extent the relationship to the Paramount Power differs
in the ease of every State. It is very important to bear this
in minl: for, in a general treatment of the subject it is not
possible for this reasoh to establish the relationship in each
actual case precisely. Whenever a practical question arises,
the first step must always be to look at the exact terms of the
instruments subsisting between the given State and the Para-
mount Power: it mdy not be sufficient to consider ouly the
general rights vested in either party and susceptible of being
stated in a generally applicable manner.

A, CoNTRACTUAL Rrcirrs.

Referring back to the discussion of the Contractual Theory,
we acknowledged that in some matters Indian States had con-
tractual rights and obligations. It will be convenient to dispose

of these now, though in doing so we shall have to make an
" assumption, tlre grounds for which will be discussed later. This
r. -assumption is that the Government of British India is not*the™

Paramount Power. Now we have already given our grounds for

considering that the mutnal rights and obligations of . the

Paramount Power and the Indian States are of a constitutional
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and_not a contractual y,  Matters, therefore, in which
Indian States have contractual 1‘1611{8 and obligations will be
matters where the relationship in question is not with the
Paramount Power but with a third party, and such third party
may be and often is the Government of British India. They
will be matters of a1m1mcment between two parties who arve
both parts of the same whole on an equal footing: this is the
essential distinetion.

It may be objected that, as we, shall come to see, the conduct
of the external velations of all the Indian States is committed
to.the Paramount Power.  This would not however preyent
the Paramount Power from bringing an Indian State intol
velations with a thivd party: and on ghe strictest view this
is perhaps what has happened in these cases. Or it might be
pointed out that in practice there have been relaxations of this
general rule as to the external relations of Indian States and
that may have oceurred especially in the case of their relations
with British India owing again to the distinction notOhavuw
been appreciated between the Paramount Power and the
Government of British India. There is a historical reason why
this distinetion was not properly drawn, which we shall men-
tion Jater. The question in any case appears to us academic
for, granted that the Paramount Power is not the Government
of British India, velations do in fact exist the beunefit of which
is taken as onoe party not by the Paramount Power but by the
Government of British India: and however this has eome about,

e have heve instauces of contractual rights and obligations
subsisting with regard to Indian States.

The matters in question comprise, first, current matters of
common interest to British India and the Indian States as to
which no definite agreement has been expressly completed.
This is a very wide and important fleld: it comprises most of
the matters with which the last part of the Report of the Butler
Colmittee is concerned, and it covers matters in respect of
which there is a widé-spread sense of grievance among the
Indian States. Such is the question of the allocation to them of
a share in the revenue of the Maritime Customs of India: such

again is the question of the Salt Monopoly. Excise and opium
L
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we also include here, as well the suppression of mail or telegraph
systems in Indian States, and -even the question of mints and
coinage.  In none of theése cases can we find that a constitutional
right of the Paramount Power is in question bat in all cases
it 18 4 question where the benefit as to one party is taken by

b mpform 1hm@‘

WiCES

the ‘Government of British Lidia and
1s 10 effect or should . be a recognised contractual bond between
that Government and the State or States concerned. It will
be pointed out later that the Indian. States have a right not
to be subordinated or deferred din any way to the Government
or igterests of British India: and a_cognate point may be made
here, from the aspect of the legal relation actually in question,
namely, that these matters being matters of contract, the rules
of contract prevail and they should be adjusted on the strictest
principle of mutual fair-dealing, without pressure or denial of
right., The details of this adjustment lie outside the scope of
this study. Our object is only to distinguish this order of
questiorss from constitutional matters.

Secondly, among thess contractual matters, there are express
agreements, to be found among the collection of treaties and
engagements, the benefit of which agreements as to -one party
is taken by the Government of British India and which are
thus of & contractual nature. Important examples can easily
be found. There is the lease of the Sambhar salt lake and
deposits. There is the perpetual lease of Berar from the Nizam
of Hyderabad. It is quite clear that in effect the other party
to such instruments as these is the Government of British India:
it is that Government, and not the Crown as Paramount Power,
whose salt monopoly benefits and which administers Berar sub-
ject to the terms of the agreement. In such wmatters, the same
principles apply as were alluded to in the previous paragraph:
these are matters of agreement, which should only be freely
formed. It is not our intention to enter into the tangled histor Ly
of Berar, but it may be permitted to remark that the history of
the -contract at present-subsisting in.regard to.that territory
is one which would not be looked upon with favour in a- eouxt
of Jaw.

P. 4
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This leads us to advance an important corollary, before closing
the discussion of these matters, As remarked, it 18 the nature
of contract to be enforceable at law before a proper {ribunal;
and it appears to us that this ought to be the case as regards
these contracts. Suggestions have sometimes been made that a
tribunal should be osmbhshed to adJudlcate upon.all disputes
as to the rights and obhg:xtmns of the Indian States. We do
not think that such a demand is in Oeneml well-founded. 1Lt
does not appear that generally or invariably constitutional
rights must be enforceable before a tribunal: in some peculiar
and modern cases, a constitution has provided for judicial
decision in such questions, and in some cases between subject
and sovereign a pronouncement of the ordinary courts can be
obtained. It by no means follows that wherever there is a
complex of constitutional rights and obligations, any question
avising out of them ought to be decided by a. judici anal.
On the other hand contractual matters are in Lheu essence
justiciablo and therefore there ought to be a tribunal o decide
such questions as we have just been discussing.

It may be objected that the Paramount Power has a constitu-
tional right to resolve disputes between an Indian State and
a third party, either as a judge ov as the repository of the
external personality of every Indian State. But even if this
were so, and whatoever the capacity in which it acted, it appears
to us that the authority of the Puramount Power in such a case
is conditioned by the general rights of the Indian States; and
any power of settling such questions possessed by the Paramount
Power 1s only exerciseable with striet regard to those rights
and without attention to extraneous matters. Referring again

to Berar, the decision there hardly falls within this principle.
""We are doubtless once more confronted with the,.confusion. of

“fhe Paramount. Power and the. Government of. British. India:
now that that question has been elucidated, the propriety of
jidicial decision in matters of this nature becomcs all the
plainer. '

Having now cleared out of the way the instruments of a
contractual nature which bind the Indian States and parties
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other than the Paramount Power, it is necessary to consider the
remainder (and the great bulk) of the instruments in the collec-
tion of treaties, engagements, and sanads, which are concerned
with the constitutional relationship subsisting between the
Paramonnt Power and the Indian States. In general hence-
forth, references to “ treaties’” ete. will mean decuments of this
sature and not such documents ag have been dealt with under
the present heading.

B. Seecrar Rienms,

Inea general examination of the subject, it is only possible
to state the general distinctions which must be drawn in con-
wstruing the instruments in question. It was at one time claimed
that the treaties with the Indian States should be read as a
“whole, and that rights granted. to.the Paramount. Power by a
treaty with one State could be claimed by it against anather.
The Butlgr Committee-has rejected. this doctrine. That rejec-
tion is vight. The doctrine undoubtedly owed its existence to
the necessity of overriding some clauses in treaties with certain
states: but if the rights desired to be secured by that process can
in reality find a proper foundation elsewhere, the doctrine in
question may be rejected. It was and is an unsatisfactory
doctrine: it is only necessary to. observe that it resulted in a
constant appeal, dgainst all States, to the Mysore instrument
of 1881, an instrument very late in date, of a quite special
nature, and relating to quite peculiar circumstances.

The prineiple which we propose to adopt is as follows. A
treaty with. an Indian State may and usually does contain
(1) clauses which express the special incidents of its relationship
to the Paramount Power, incidents inapplicable to any other
State, (2) clauses which express rights or obligations of a general
nature able to be applied to other States in general. Incidents
and clauses of the nature of (1) which are inapplicable excepf
to & given State, comprise the Special Rights, referred to in
the heading to this paragraph. Incidents and clauses of the
nature of (2) are merely particular and express instances of
the (feneral Rights which will be considered in the next section

4 (2)
.
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and which are not founded on the written imstruments at all.
There may also be subsisting General Rights to which no
reference is made in the instrument. Where a General Right
is thus embodied in a particular expression, it is no doubt
appropriate that any action in the particular case in pursuzmwe
of it should be founded on the particular e‘cpressxon of it: but
the source of the right, as a General Right, is other. In some
cases, also, a General Right may appear to be intensified or
extended by the provisions of a particular instrument but really
in that case there is a Special Right created. The treaties may
further contain (3) clauses whmh conflict with a General Right
and ave therefore of no effect.

Tt may be objocted that to draw such a distinetion will quickly
lead us to deny the repeated assertion of the Crown that the
treaties are fully binding on it and that it will maintain the
rights, privileges, and dignities of the Princes. It is, as a
matter of fact, a quibble to say that every treaty iseword for
word of full force and effect, or in other words that 8very one
is clause by clause an expression of special rights. To that
extent all sueh declavations go too far.  Constitutional law
cannot blind itself to the fact that the treaties ave ouly binding,
of their own force, wherve they express special rights and are
binding, where they express general vights, by virtue of the
force of those general rights: but they are of no avail where
they conflict with general rights. It should be observed that
with the exception of the Proclamation of 1858 the declarations
in question confine themselves to .a non-committal phrase, i.e.,
they speak of maintaining the rights, privileges, and dignities
of the Indian Princes. It is only in the Proclamation of 1858
that words are used which might imply the literal and complete
validity of the treaties. As already observed, such words
»unfortunately go too far. Undoubtedly at the time they were
sdsed the true position was not fully appleolated Canning’s
dictum regarding the power of . confiscation ” is.there to show
what qualifications were really attached.to.the Proclamation.

Tt is a matter of the greatest importance to justify the
prineiple which we are proposing. We believe its justification

-




PARAMOUNT POWER AND INDIAN STATES. 53

to be implicit in the actual and historical facts. It is, on the
one hand, essential to provide for that great majority of cases
where there are no instruments from which the whole even-of
the rights enjoyed by an Indian State as such (apart from the
ding obligations). can be derived or deduced. On the
other hand, we are persuaded that a relationship does subsist
between the Paramount Power and the Indian States which
permits and  requires us to recognise rights in the parties
deriving from quite other scurces than written agreement. It
is then, logically, only possible to conclude that it is these
sources to which we must always look for the justification of
the rights in question and that such written instruments as
exist cannot override such rights and can be no more than
summaries or -expressions, inore or less perfect, of them: and
then we shall avoid our first difficulty, because where such
written instruments partly or wholly fail us, we are still not
at a loss for the foundation or nature of the rights which we
desire to 8stablish.

It has already been pointed out that the most extreme
partisans of the treaties admit the existence of some rights
resembling general rights but propose to determine them by an
impossible method. It may also be observed that to base the
situation on a literal and complete validity of the treaties is
only satisfactory -where a full set of treaties exists. In many
cases of even substantial states this is not the case: for instance,
in such a case as that of Rajpipla it would be difficult to arrive
at a practicable set of mutual rights from the written instru-
ments werely: Then no doubt appeal will be made to agreement
otherwise evidenced: but that will only lead straight to the
position that every right claimed by the Paramount Power
will be justified unless it has been the subject of constant and
explicit rejectiop or protest, which is hardly a position the
partisans of the treaties as literal and fully adequate agreements
can desire.

On different lines, practically the same conclusion is thus
reached as in the case of the doctrine of reading. the. treaties
as.a.whole. In applying that doctrine, it was always held that

COrrespoi
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there were certain obligations peculiar and special to each State,
and that certain obligations expressed in the treaties with that
State were particular examples of rights claimed against every
State and might in the particular instance extend or intensify
(but never limit or detract from) such a general right. Never-
theless it appears that the former view was in some cases
mistaken as to the rights which might be claimed against all
States and tended to interpret some special rights as general
rights: and the general reasons, for which we prefer the view
which we have adopted, have alveady been pointed out.

Special vights, subsisting between the Paramount Power and
a particular Indian State, form part of the same complex of
rights and obligations as do general rights. For this general
reason they are no more of a contractual nature than are
general vights: nor are the instruments, which evidence them,
on their {ace confracts. Such vights are items in the con-
stitutional relationship existing between the Paramount Power
and the Indian States and they spring from the samé roots, as
do general rights, in historieal civcumstance and constitutional
grant and exaction. On the other hand, they subsist betweern
the Paramount Power and partieular Indian States and there-
fore they cannot be determined by deductions universally
applicable. Tt follows that thore must be in each particular
use oxplicit evidence of them. They must be expressed in
féfvit‘tel,x tstraments or otherwise must admit of unimpeachable
proof. Mere usage does not constitute such proof, though it
wmay raise some presumption in favour.of one-party. It would
be most important that, wherever the rights of the Paramount
Power and a particular Indian State came up for practical
congideration, the point here raised should be borne in mind.

It may be useful to take an example of the treaties subsisting
with a particular state and see how these principles apply to
them.

The following treaties are given in Aitchison as having been
concluded with the State of Jaipur: (1) Treaty of alliance,
1803; (2) Treaty of Alliance, 1818; (3) Agreements mediated
with feudatory chiefs, 1819; (4) Treaty varying tribute clause
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of 1818 treaty, 1871, (5) Extradition treaty, 1868; (6) Letter
aceepting  conditions proposed by the Government of India
regarding ratlway construction, 1868; (7) Treaty relating to
Sambhar Salt Lake, 1869. The Maharajah of Jaipur also
received a Sanad of Adoption, 1862. This 1s a fairly repre-
sentative list of documents, including as it does u general treaty,
an extradition treaty, railway agreement; and an adoption
sanad. ;

‘ The document (1), treaty of 1803, was dissolved in 1804.

# ‘The document (7), treaty relating to Sambhar Salt Lake, 15 an
obvibus example of a contract taking effect between. a State
and the Government of British India.

The documents (3), agreements with feudatories, are an
example of a common type of document which may or may
not lead to the creation of special rights in or against the Para-
mount Power according as whether such document contains any
guarantee on the part of the Paramount Power or not.  Other-
wise the) will be - mere contracts, mediated by it. In the case
under consideration they do not create special rights: they were
merely concluded by the mediation of the Paramount Power.
It may be observed in passing that the fact of this mediation
in 1819 is already significant of the future course of events:
the process was quite cornmon, and it is very hard to distinguish
it from intervention in the internal affairs of a State, even when
it was the consequence of a request by one of the parties.

Document (5), Extradition Treaty, deals with the extradition
of offenders as between the State and British India. The
subject of extradition is a somewhat thorny one. 1t has two
aspects: (i) extradition to countries other than British India,
(ii) extradition to British India. In either case it appears to
depend properly on general rights. Where such treaties are
found, therefare, as in the present case, they must be read
accordingly. ~As a matter of fact, there are not many: they gre
no longer concluded and where subsisting are more or less
obsolete. The subject of extradition will therefore fall to be
elucidated in the course of considering general rights.
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Document (6) constitutes a railway agreement. By this
phrase we do not refer to such an instrument as a railway loan
agreement: such instruments are contracts. There is no such
instrument in the present case. A railway agreement denotes
the agreement concluded with States upon the construction of
a railway crossing the frontier of a given state providing (with
some early exceptions where a transfer of territory was taken)
for transfer of jurisdiction, abolition of transit dues, assistance
in construction, and cognate matters. These agreements vary
much in form buf are identical in substance, and their conclusion
was insisted on by the Government of India. The case ofethe
railway extension in Patiala is an example of such insistence:
there is also internal evidence of it in the document (6) now
under consideration.

As far as the cession of jurisdiction is concerned, it appears
that this insistence was rightful: it depends on the respective
rights of the Paramount Power and the Indian States ingmatters
of defence and protection. It will be again referred ® later.
This would apply to every railway once constructed crossing
the frontier of an Indian State: once constructed, a jurisdiction
over it uniform with the jurisdiction over lines to which it
is linked appears to be a necessity of the defensive system.
Furthermore, the same general vights in regard to profection
and defence might give rise to a right in the Paramount Power
to insist on the construction of a railway over a particular
course: but heve it appears that strategic considerations would
have to be carefully considered and all circumstances taken
into account. It does not appear that economie considerations,
or those of general welfare and convenience, are the basis of a
general right which would carry attached to it such a right as
this. As regards jurisdiction over constructed railways, it
appears therefore that a general right to the cession of this
exists, and as regards the course of railway Comstruction a
geferal right to ensure strategic interests, but not economic
interests or so-called all-India interests, also exists. As regards
assistance in construction and abolition of transit dues, it
appears that these are in each case matters of contract and ought
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to be the subject of the fullest and freest consent by the Indian
State concerned: for ‘they are eclearly mattersof economic
interest or general welfare, quite divorced.from. the questions
of defence or protection in which alone the rights before
enumerated are properly grounded.

A Sanad of Adoption was aleo granted in 1862, These Sanads
of Adeption, which are now held. by some 180 States, express
the recognition by thé Pavamount Power of the validity of the
adoption of an heir by a ruling chief, on failure of natural
heirs, such adoption by a Hindu ruler to be according to Hindu
lave and the-customs of -his race, and in the case of a Mosleni
ruler, legitimate according to Mohammedan law. The bulk.of
these sanads were issued in 1862, and it was intended that they
should set at rest the uneasiness of the ruling chiefs which
had been aroused by the assertion during the previous twenty
years of -the doctrine of lapse, the. doctrine that on. failuve of
natural heirs a State escheated to the Paramount:Power. 1t 18
claime® by the Paramount Power that the right of adoption is
conferred by such a sanad, though apparently it would be recog-
nised in the case of States other than the 180 principal States
to which such sanads have actually been issued: it is claimed by
the Princes that the right of aidoption always existed, and that a
sanad of this sort is no more than a record of the recognition by
the Paramount Power of a pre-existing and inviolable right.

It would appear that in this matter the Princes’ view is the
correct one. The doctrine of the lapse of a State on failure of
natural heirs is sought to be upheld by Lee-Warner: but he
can adduce no dargument save the citation of a distinction
drawn by Hindu law between succession to. the property
of a private person and to that of a chief, which is scarcely
relevant even by analogy. - The inadmissibility of the dectrine
is on. the other hand @ well demonstrated by a passage. in
Tapper’s ,f“Q’ux:_fI;ldian,Prot&qtpl;atre.r” The appeal to Hindu
law was far from decisive. The appeal to past prae‘ticeﬁ
of other powers produced no instance of an adoption in-

“validated by the refusal of recognition by a suzerain: nor is
it proper to equate the position of the British with that of the
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Mogul memor cither speaking generally or as against such a
state for instance as Hyderabad. Inadmissible distinctions were
advanced, as that between “dependent’” and “‘independent”
states. No attempt was made to determine thé meaning of such
phrases as “heirs and successors’’ used in undoubitedly valid
instruments subsisting between the States and ourselves.  The
onus of proving a right of adoption has never been laid on the
Princes: the onus has always been assumed by the Paramount
Power to establish its right to lapse. That onus has never been
discharged. It appears therefore that there is a general right
of adoption in the Princes, incidental to the fact that suceessivn,
like all other questions internal to each State, is governed by
the laws of that state. Where a Sanad of Adeption has. besn
granted, it should be treated as no more than a record that in
a particular instance the Paramount Power has acknowledged
this general right.

There remain the dooumonts (2) and (4), the general,treaty
and the treaty varying the tribute clause thereof. The®reaty
with Jeypore is one of Lord Hastings’ treaties of ** subordinate
co-operation,” of -which a number were concluded about the
same time during his végime and of which the model has been
used again Iater. They are all on the one strict model, and in
many phrases or clauses identical. These treaties as observed
above will contain provisions which may either (1) create special
rights, (i) express general rights, (iii) be subject to general
rights. The treaty with Jaipur may be summarised clause by
clause as follows:—1. Perpetual alliance and unity of interests
between the State and the Paramount Power. 2. Kngagement
by Paramount Power to protect the State. 8. Engagement
by the Ruler of the State always to act in subordinate co-
operation with and acknowledge the supremacy of the British
Government, and not to have any connection w1th other chiefs
or states. 4. Engagement by the ruler of the *State not to
negotnto with other chiefs or States, but his amicable corre-
spondence with friends and relations excepted. 5. Engagement
by the ruler of the State not to commit aggressions, and to
submit disputes to the arbitration of the British Government.
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6. Tribute clause (varied by the treaty of 1871). 7. Under-
taking by the ruler of the State to furnish troops according
to his wmeans at the requisition of the British Government.
8. Engagement by the British Government that the Ruler of
the State shall always be absolute in his territories and the
British jarsdietion shall et be introduced therein. 9. A
“special and peculiar clause assuring the Maharaja of favourable
consideration and attention to his interests. 10, Delivery of
treaty.
It appears that this treaty ought to be analysed and read as
follows:— v
Gand 9. Special vights of the State.
Tand 2. Bxpression in this particular instance of the general
right of the States to protection by the Paramount
Power.
3,4 and 5. Expression in this particular instance of the
general right of the Paramount Power to regulate the
external affairs of the States.

7. Special rvight of the Paramount Power to the military
assistance specified.

8. Expression in this particular instance of the general right
of the States to immunity from British interference,
but subject to the general right of the Paramount
Power to interfere in certain cases.

The bulk of the treaty, therefore, deals with general vights.
This may appear surprising and unsatisfactory. But it must
be recalled again that there are relatively a large nuwmber of
States in regard to which no such comprehensive instruments
exist.  On what basis then are they to enjoy such rights as the
general rights which arve here expressed? Either those rights
rest on an independent basis, and then where they are expressed
in a treaty they must be mere expressions of 4 right founded
elsewhere, or the treaties must be read as a whole. We adopt
the first alternative. It may be recalled that no more than some
fifty-five instruments prohibit negotiations with other powers
or states: this is a mere instance of the wide field which has to
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be covered otherwise than from the express provisions of written
instruments.

As to the special rights expressed in the fxbove instrument,
the application of thls analysis to clauses 6 and 9 is obvious.
The nature of clause 7 may give rise to more speculation. On
the principal of reading the treaties as a whole, clauses such
as this were used to re-inforce the claim of the Paramount Power
to the unlimited military assistance of the States. Abandoning
that principle, we cannot so use the clause, and we further
think that that claim was ill-founded. It appears, as will be
argued later, that the States have a general right tosprotection.
A general right in the Paramount Power to demand unlimited
military assistance from them for that purpose would be
incompatible with such a right. Consequently where such a
right exists, it is a special vight: and where no special right
18 expressed, the State has the right to protection and the
Paramount Power the duty to protect it with nothing but
voluntary assistance from the Statoe itself. *

It will be observed that not every general right receives
a particular expression in the instvwments concluded with a
particular State.  Here, for instance, we have no expression of
the general right of 'in(‘m'vomimx in certain cases and of limiting
the military establishanent of Indian States enjoyed by the
Paramount Power. Such general rights may be in certain
instances the subject of particular expressions: as, for instance,
the Hmiting of military establishment in a treaty with Sindhia
and the right of intervention in the Mysore instrument of 1881.
It should be observed agoin here that such a particular expres-
sion of a general right can never detract from or limit that
right. If by such expression such right is extended or inten-
sified, such extension is to be regarded, as observed above, as
a special right. Such are the rights secured by artlcle 22
the Mysore instrument 1881: whlle the particular limit 1mposed
on th® army of Gwatior, does not bar the Paramount Power
from further limiting the same nor affect its right to impose
any necessary limit on the forees of another State, the general
right of the Paramount Power being what it is in this
connection. ‘
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It will thus be seen that i ovder to construe consisteritly
and in true accord with the rights of the parties the written
instruments subsisting between the Indien States and the Para-
mount Power, 1t isinost of all necessary to ¢
the general rights of the parties vespectively derived from the
other sources on whieh constitutional law draws.

termine wiat are

C. Guxeral Bicars.

Greneral Rights are those rights and obligations binding on
the one hawd the Paramount Power and onthe other every
Indian State. They are derived in the present case from one of
those two sources which we have defined above as common law,
or anciend  custom and resultant right. They appear to be
comprised in the following heads.

The rulers of Indian States owe allegiance to the Urowan of
Great Britain. This follows from the combined facts that
these States form part of the British Empire, and that thexights
of the Paramount Power are now divectly enjoyed by the Crown.
No doubt is likely to be cast on this right. - It has been asserted
in countless declarations by various rulers of such States. It
is evidenced by their attendance at the Durbars of the King-
Emperor. It is a resultant right, not derived from ancient
custom, but belonging to the fully developed stage of the

_relationship between the parties.

Allegtance,

i The rights of the Paramount Power were first acquired and
exercised by the Kast India Company, not as sovereign of
British India, but in a distinct capacity as Paramount.Power
vis-a-vig of the Indian States and as.trustee for the Crown:
since the termination of the trusteeship in 1858 they are oxer-
cised. by the Crown directly, again not.as an element 0 the
sovereignty of British India, but in a distinet capacity vis-a-vis
of the Indi tates. Any other conclusion would conflict with
general rights hereafter enumerated, especially with the general
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right of the Indian States to tmmunity from DBritish jurisdic-
tion. The course of development was as follows: general rights
were constituted which necessitated a complete distinctness being
o predicated of the Paramount Power from the Governinent of
British India: the velationship between the parhes grew to a
point where a full union was achieved and in conseguence o
right of allegiance sprang up in the Paramount Power, the
Jrown ended the trusteeship of the Last India Company, snd
the exercise of all the vights of the Paramount Power, including
the right to the allegiance which had by then become due, Tell
into the direct enjoyment ol the Crown. . A recoguition of this
18 implied in the vecommendation of the DButler Committee
(ecorrect also in view of another general vight of the Indian
States to be examined later) that the Viceroy and not the
HCrovernor-Creneral in Conneil should be the agent for the Crown
in.all dealings with the Indian States: if ths 1s done, 1t will
then be clear that the Viceroy. uuites. two, functions, that of
10p1(}.s(\11tatn(‘ of the Crown asg Puramount Power vis-a-%is of
the Indian States and that of Governor-General of British
Andin under the Aets of Parlinment relating thereto.

There is a historical reason for the confusion which has to
%ome extent existed bcmcm the P Jower and the
CGlovernment of British India. So long as thelc wag no question
of responsible government in DBritish India the necessity ol
drawing distingtion in guestion was not felt. The Governor-,
Greneral in Council under the old system could, if he so willed,
adequately preserve the rights of the Indian States. With the
decision to introduce responsible government in British India,
and the passage of the Act of 1919, this ccased to be so. In
so far as the Governor-General in Council was responsible. to
or exposed to the influence of elective legislatures in British
India he became, and was necessarily felt to be, no longer able
adequately to protect the position of the Indian States. The
creatfon of a Chamber of Princes, carried out so differently
from the establishment. of the reformed constitution, further
stressed the necessary distinctions. .Hence the right view of the

¥ situation became at last apparent. '
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Reference may be made here .to considerations which are
sometimes urged against the proposal of the Butler Committes
in.question and against this general doctrine. The point is ...
sometimes faken that the treatd pressed.to be concluded J
with the Government of  British India: but this would not.>

ties are

>

preclude such Governuent from being the repository fov this
purpose of a separate authority. More sewous is the fact that
all the vesources needed and used for carrying out the functions
of the Paramount Power are supplied by the (fovernment of
British India. The army in India is under their control, the f
agents of the Paramount Power in the Indian States are officers

of British India services. It is in view of such facts that the
other side of this question must be seriously allowed for. It

is difficult to see how such arvangements as these ave to be
accepted by British India and all voice in affairs, where she
supplies the sinews of action, taken from her executive govern-
ment. It must, however, be allowed that the army in India
must adso be considered to be maintained for the protection of

the Indian States. Then there are those instruments and
matters alveady alluded to, which are proper contracts ormatters

of contract between British India and the States, In regard

to these, it will no doubt be easy for the Viceroy to be the
intermediary between the parties: but all the same here again

is a set of questions in regard to which a bona fide doubt as, .
to the true view of the position might exist. However, that

the view now taken is correct, must be admitted: and the points
referred to must be dealt with accordingly.

It is probable that this right to allegiance was the last: to
emerge out of the developing relationship between the Indian
States and. the Paramount Power. It will be recalled that Coorg
was annexed in 1834 as a consequence of the open hostility of
the Rajah to the British Government. As already observed, the
true relationsMip between the parties was hardly appreciated at
that date: but it would be wrong to cite this as an exafiple
where loyalty was not claimed from the ruler of'an Indian State.

It is rather an example of the claim on the part of the Para-
mount Power to a regard from such ruler which, when the
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relationship between them was completely developed and per-
fected, issued in the duty of allegiance. Mention may be made
of the accusation of treason levelled against the last Mogul
emperor in 1858, but his position was of course peculiar. A
charge of disloyalty was made against the Gaekwar of Baroda
in.1875, but he was deposed on other grounds. A similar
charge, leading in this ease to execution, was made against the
Jubraj of Manipur, who had been recognised as rajah, in 1891,
and his breach of allegiance was an offence distinet from and
additional to his denial of other rights which the Paramount

_Power sought properly to exercise. . .
+ The recognition of the existence of this right in 1858 inspires

“the words of Lord Canning’s despateh of April 30th, 1860:

“The Crown of England stands forth the unguestioned ruler
and parsmount. power in all India, and is, for the first time,
brought face to face with its fewdatoxies.” It may be heard
again in the final sentence of the Adoption Sanads: “go long
as your house 1s loyal to the Crewn.” .

~ There follow from this right, the rights of the Crown in
regard to the grant of honours and titles. The Crown.is now
the sole fount of official honours and titles and the arbiter of
official precedence among the Indian Princes. An honour or
title cannot be received by an Indian Prince from another source
without the sanction of the Crown. It is significant that the
first table of salutes was drawn up in 1857, and such a table was
actually fivst issued in 1860, that is to say precisely at the
time when, as previously argued, the right of the Paramount
Power to allegiance was perfected. How far unofficially a
particular degree of vespect may attach to an Indian Prince—
as, for instance, to the Maharana of Udaipur—is another matter:
but only the honours, titles and precedence granted and recog-
nised by the Crown are now full honours in the sense of being
officially respected. ‘ ’

Wo have so far been discussing the obligation of allegiance
due by the Indian Princes. It is necessary also to determine
the question of the allegiance due by their subjects. This.
allegiance is due by the subjects of any.Indian State to.the
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ruler of 1t - This is not one of the constitutional rights ineident
to the .association existing between the Paramount Power and
the Indian States: it existed from even before the time that the
association between the Indian States and the Paramount Power
came into- being and was not affected. thereby, being a right

wrriediover in the soa

tituted as an element in. the

oty thus co
nature of ofie of the parties entering into that association. It
is not one of the constitutional rights subsisting between the
Paramount Power and the Indian States: it is presupposed by
these rights or-certain of them.

Agsimilar cprollary in regard to honours follows. An Indian
Prince may. confer a title on one of his own subjects. His
subjects may, however, receive titles from the Urown; and the
Crown does not sanction the receipt of a title from an Indian
Prince by anyone not his subject.

1t is claimed that to some extent the subjects of an Indian
State owe a double allegiance—to their ruler and to the King-
Emperce. This claim does not appear to be strictly allowable.
Allegiance is properly a personal duty and its ultimate meaning
should rest in a personal tie. Where a person stands in relation
to two authorities, the one proximate and the other remote, and
the proximate authority derives from the remote, then the
allegiance properly goes to the embodiment of the remote
authority. But where the proximate authority does not derive
from the remote and an allegiance 1s undoubtedly due to the
proximate authority, nothing but confusion can follow  from
exacting another allegiance for the remote authority. Thetest
case here is the Manipur case.of 1891. It is not quite clear
whether in this case a breach of allegiance to the Paramount
Power was alleged against the rebels in Manipur. It appears
that their breach of allegiance to their own ruler was virtually,
condoned by the recognition of the Jubraj. Such breach of
allegiance to their own ruler perhaps ought not to have been
condoned. However, other rights of the Paramount Power
gave good ground for intervention, and resistance to that
intervention was necessarily an offence, and in that case was

P. 5
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aggravated by murder. It could also be argued that the
recognition of the Jubraj as ruler imposed on him in that
capacity the duty of allegiance. He was executed for waging
war against the Queen Empress and abetment of murder: and
the offenders generally were found guilty of rebellion and
murder. On the whole it appears preferable to consider that
the doctrine of double allegiance was not here invoked, and that
strictly speaking no such allegiance is due, although necessarily
resistance to the rights of the Paramount Power is unlawful.
It can easily be imagined that o doctrine of double allegiance
would, 1f strietly insisted on aund generally undemstood, lesd to
great confusion and perhaps to sad difficulty and injustice in
individual cases. It must follow that an Indian Prince has
a right to the assistance of the Paramount Power in exacting
theallegiance of his own subjects and the suppression of internal
disturbance which he cannot control himself, though other rights
of the Paramount Power may justifly his being denied such
assistance or granted it only on terms. *

As rulers entitled to the wllegiance of - their. subjects, the
Indian. Princes arve entitled in. British .Courts.to the status of
foreign sovercignty, such status being the subject of judicial
notice.

2. Isolation.

The Paramount Power has a geneval right to conduct the
whole relations of any Indian State with every power or state
within or without India. The Indian States have no contact
whatever with- foreign. states: they neither veceive nor appoint
any kind of diplomatic agent, nor declare war or peace, nor
form nor execute any engagement save through the Paramount
Power. They are not known to the League of Nations, though
an Indian Prince is included for domestic conyenience in the
Indian delegation to that body. They cannot correspond for
official purposes, conduct negotiations, or form agreements
among themselves, though in this respect the Paramount Power
has waived its general right to a very considerable extent during
thelast twenty-five years. The right, however, exists unaltered.
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This vight must be held to be based on ancient custom, It
is obgerved by Liee-Warner that no more than fifty-five out of

the mass of engagemenis with Ladian States cxpressly prohibit

&

te]

he general obligation of the Indian &
been in force at least from the time of Lo* d Hastings: it is
admitted by every theory which has been held in regard to the
position of the Indian States. It is the right upon which the
definition of an Indian State can most easily be framed. States
against which the Paramount Power cannot claim the right are
net Tedian States, although they may be related in close and
peculiar ways to the British Government. Such states are
Nepal and Bhutan: but these states are not bound by such an
obligation and are not Indian States. Nepal made its own
treaty with Thbet in 1856.

Various corollaries depend from this right of the Paramount
Power. dhe Indian States arve bound by the diplomatic acts
of the P&ramount Power and so by those of His Majesty’s
Government. - They are involved in. its declaration of war or
peace. The rulers of Indian States must do what is necessary in
their own territories to make effective international obligations
undertaken by the Paramount Power' this iy pointedly illus-
trated in connection with the Slave Trade. Obligations for the
suppression of this are undertaken by His Majesty’s Govern-
ment, and the subjects of an Indian State in other parts of the
British Empire ave amenable to the laws in foree in this regard:
within an Indian State the yuler of that State must see that the
obligations assumed in this respect are given effect to. An
example is the procedureadopted in regard to subjects of Kutch:
proclamations of the Rao have imposed the necessary penalties
upon Kutehi subjects within Kutch guilty of slave trade
offences. Legislafion may also be applied in the British Empire
which is divected to the benefit of foreign States but is now
consequent upon treaties: such are the Foreign Enlistment Acts.
The Paramount Power has also a right to the co-operation of
the Indian States in the policy of those acts, and for obvious

5 (2)
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geographical reasons on i‘he same basis as exists in regard to
such matters in the rest of India. On the other hand the
subjects of Indian States are entitled outside the British Empire
to the protection of His Majesty’s Goovernment and are entitled
to be granted passports. Orders in Counecil under the Foreign
Jurisdiction Act extend to them where they extend to persons
é‘_njoying His M‘u'e%ty’s protection. Their status in other parts
of the British 1 Smpire is that of British Indian, 5ub3@ets

Rights are also claimed by the Paramount Power in regard
to jurisdiction over foreigners in Indian States and in regard
to extradition. These will be examined later. * .

Mention having been made above of the waiver of its rights
by the Paramount Power as regards the relations of the Indian
States between themselves, reference should here be made to
the most important result of this waiver, the creation by Royal
Proclamation . 1921 of a Chamber of Princes. This body
consists of the rulers of tho greator States and reprefentatives
chosen by groups Trom among the rulers of the lesser States.
It has an elected Chancellor and o Standing Committee; and
it is said to be in meetings of this latter body that ‘its most
important decisions are arrived at. The Chamber has not been
supported by all the Princes and some of the most powerful
hold aloof. It has been an tmportant forum for consultation
and joint decision by certain States ov groups of States: but
it cannot be regarded as a complotely representative assembly
of the Indian States or s a fully formed and satisfactory organ
in the scheme of their constitutional relations. We should
therefore hestitate to say that a development has yet taken
place on which we could found a resultant right in the Indian
States to this or some other form of organisation: such-a right
may be on the point of emergence, but for the present we.prefer
to regard. the right of the Paramount Powsr. to. 1s01ate the
Bldlan States. as unimpaired, though temporaril
& gracious. relaxation.

‘Sometimes as a corollary of the right under consideration,
a general right is claimed for the Paramount Power to settle
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all disputes in which an Indian State is involved. Undoubtedly
any such right niust be closely connected with the right of
1golation; so- that it will be convenient to diseuss it here. As a
matter of fact, it appears to us unsatisfactory to niake & claim

- of such-a right in general terms: to do #o is to miss

1
i

oS L
S 1id

makinga clearand proper distinotion betweon |
of dispute which may-involve an Indian State; and the various
functions which inay be discharged by the Paramount Power
m-regard to such disputes. Primd facie, there is a distinetion
between three possible kinds of dispute; ‘disputes” may arise
(i) bBween ah Indian State and the Paramount Power,
(i) between two Indian States, (iii) between an Tndian State
and a party not being either the Paramount Power-or an Indian
State.  Lord Reading, in his.letter of March 27th, 1926, to
the Nizam of Hyderabad, wrote: It is the right and privilege
of the Paramount Power to decide all disputes that may arige
Between States, or between one of the States and itself.” Here
the third of our suggested categories is missing, which appears
to us confusing, as the dispute about Berar, in respect of which
this letter was written, in our view actually falls within that
category: but in the letter in question the distinction between
the Paramount Power and the Government of British India is
not clearly drawn, which may account for the omission in
question. - But there is a further distinction, which we have
already adumbrated in the section dealing with Contractual
Rights of the Indian States: this is the digtinction between
disputes arising out of matters in regard to which, either through
the mediation or with the consent of the Paramount Power,
direct relations have been established between an Indian State
and a third party, and disputes arising out of matters which
are dealt with by the Paramount Power without any direct
link being forged between the Indian State involved and the
other party. In either of these two sorts of disputes the other
party might be either another Indian State or an outside party;
and as regards the first of these two kinds of disputes, we have
seen reason to regard the matters which are the source of them
as matters regulable upon a basis of contract. Disputes between

O VELLE
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an Indian State and the Paramount Power remain as a third

category, and the proper distinction to draw is the following:—

(i) Disputes arising out of matters where there is a direct

velation between an Indian State and a party other

than the Paramount Power, which relation is con-
tractual.

(i1) Disputes arising between an Indian State and a

third party with whow it has not been put in direct

relationship.
(iii) Disputes belween an Indian State and the Parvamount
Power. ¢ *

As regards (i), we have aleeady given our reasons for con-
sidering that the Pavamount Power ought, if it arrogates to
itself the decision of them, to proceed judicially, and for
thinking that they ought rather to be justiciable before a proper
tribunal.

As regards (i), the act of the Paramount Power ig settling
then: is on quite o different basis: it acts as the vepository of
the external personality of every Indian State, or, to borrow
the terms of private law, as the agent of every Indian State
Tully empowered and irrevoeably appointed in respeet of such
mafters: and the authority of the Paramount Power 4n such
matters 1s o proper corollary of the right of isolation.

As rogards (iii), theso will arise in respect of the rights
and obligations subsisting between the Paramount Power and
the Indian States. We have stated our view that such matters
are not naturally or essentially required to be the subject of
judicial decision: there is no inherent objection to a decision
being given by the Paramount Power. But the difficulty is that
a general right to give a decision in such matters cannot be
entirely arbitrary, or there would be no reason to ascribe to the
Indian States any general rights at all against®the Paramount
PYwer: any such right must be a right of decision which is
bound to be esercised in accordance with the rights and obli-
gations of the parties. If a decision so given was in accord
with the rvights of the parties, that is sufficient ground for it
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to rest on and there iz no reason for wishing to carry. the
mattér elsewhere or for-invoking a right in the decider to give
the decigion, as a means of justifying the decision. Such a
right i really only required in order to shield o decision which
v te vights.  But to admit such a general right-would

s -cont

stultify our whole inquiry, so that we cannot do so. 'Fhe true
view appears o us to be that some of the general rights of the
Paramount Power are bound to be to some extent arbitrary in
their exercise: we shall notice this more particularly in dealing
with the right of intervention, and shall then suggest a reason
for this. Agmin, for instance, the same applies to the general
rights of the Paramount Power in matters of defence. It seems
that when matters comprised in categories (i) and (ii) are put
aside, the disputes under category (iii), which the Paramount
Power clatms the right and may have occasion to decide, will
arise from the occurrence of this arbitrary element in its general
rights. o If, as seems possible for a reason to be explained later,
we can *allow for and admit this arbitrary element, there will
be no need to stand upon a separate general right of the Para-
mount Power to decide disputes where it is itself a party. We
think it therefore unnecessary to admit such a right.

3. Protection . and defence.

The Indian States have a general right to the protection of
the Paramount Power against external aggression. Their right
to such protection against internal disturbance is, as alveady
observed, comprised in their right to the allegiance of their
subjects. This right of external protection must be held to be
aright based upon ancient custom. It is doubtless made explicit
in many treaties with major states: but again, if this right
were to be enjdyed only on the strength of a treaty stipulation,
many a state would be deprived of it. The Kathiawar St&tes
may be referred to: it is said that their right to protection rests
on the assumption by the British Government of the Peshwa’s
duties towards them together with the cession of his tribute.
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But it would be difficult to say what right to protection or
other right worth the name they had against the Peshwa: the
fact i that he ceded to the British a right to mulkgiri tribute,
which implied a pretext to invade rather than a duty to protect.
It is necessary. to assume that these States acquired a right to
protection from the timme that they were associated first with
the Paramount Power, that is from the time of Liord Hastings.
Actually it seems that a bare forty States enjoy formal freaty
stipulations assuring them of protection (apart from a phrase
in the Adoption Sanads of 1862, on which nobody could rest
thig right). As Metcalfe said, in Lord Hastings’ time it be®ame
“the cstablished policy of the British Government to maintain
tranquillity among tho states of India””: the position, which
the British Government then assuined, infused from the first
this right of protection into the association between the Indian
States and the Paramount Power, and the practice of the period
Hlustrates this. .

The important point to consider is whether this is such a
general vight as requires any liability of an Indian State to
contrthute to defence to he a special lability varying frow
case to case, or whether it is a general right in the States to
the full assistance of the Paramount Power only on condition of
themselves being liable to make unlimited efforts for the same
end.  As already stated, we believe the former to be the correct
view. Woe do not gee how the second view can really be argued.
It appears to us that the right of the States to protection must
in logic underlie all other rights in this sphere. A right to
protection, combined with a duty of unlimited contribution,
amounts to no more than a right to assistance: it will then be
veally the State which is receiving mere aid from the Paramount
Power, not the Paramount Power which receives aid from the
State. Such a combination of rights appears to as to be proper
ang suitable between allied and equal powers resting merely on
treaty, but not in a constitutional association where one party
is, as in the present case, dependent and subordinate. It must
be held that the duty of protecting all the subordinate units
of its territory rests absolutely with an authority occupying a
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situation such as that of the Paramount Power.  In that case
any right of positive contribution in men or money must be a
mere special right in the Paramount Power against any given
State.  The same argument is implied and the same conclusion
expressed in pavagraph 48 of the Beport of the Butler Com-
mittee and this sbould really be conclusive.

The isolation of the Indian States was previously adverted
to, and the conclugion there stated strengthens the foregoing
argument. - The commitfal of foreign poliey. to the conduct of
the Paramount Power seems to impose on it also a general and
fundamental® duty in respect of defence and protection: this
may readily he seen; 1f it 1s considered that sinee the Sikhwars
miost of the Indian States lie ocutside the zone of probable
hostilities; and sueh hostilities, as the Paramount Power might
demdnd their unlimited assistance in, might only 1 very
remote eircumstances affect their territories and governments,
and 111:ig11t spring from policies and decisions in which the
States might be very far from being the primary consideration
and in forming which they had no voice.

One 1mportant point should however also be emphasised in
this connection. The right of the Indian States to protection
18 bound up with the maintenance of peace and order through-
out the whele of India. It is nof only concerned with the
preservation of India‘from foreign invasion but it imports also -
the prevention of any recurrence of anarchic conditions or wide-
spread- internal disorder such as prevailed before British rule
was established.

Various rights are claimed by the Paramount Power in regard
to defence, which are as it were the other face of its duty in
this ‘matter.

The Paramount Power elaims a general right of passagé
and cantonmient for its troops.  This appears to be a well-
founded claim. It follows that if the Paramount Power ¥as a
general duty of protection it must be the judge of the measures
necessary to carry out this duty. It musthave the right to.move
troops through the territoriesof its.subordinates and to establish
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therein such military posts as it deems requisite.  Assistance
in procuring supplies for troops is also a claim well-founded;
for the samc reason. ,

Lt would appear also that the general duty of the Paramount
Power in this connection gives it cerfain geseral rights as
regards communications. It could not be denied that effieient
defence may demand some control over communications and
this control may well vary according to the nature of the
different means of communications, the strategical necessities
at particular times, and the developments of military science.
Thus, at the present day, the duty of defence (wlsich, let 1t be
repeated, looks fo internal as well as external dangers) demands
that the Paramount Power should have the right to insist on
the construction of strategic lines of railway: such a right
would require great care and the most perfect good faith in its
exereise. Then it is undoubtedly o military necessity that a
single system of jurisdietion should embrace all lines thet form
links across the Dboundaries of Indian States and®so the
Pavamount Power has wright to the cesston of such jurisdiction.
The case of roads is for practical vcasons somewhat diffevent:
it is diffieult to conceive how a right to jurisdiction could ever
be eluimed inrespoct of them nor has it ever been elaimed. On
tho other hand, tho consideration of strabegic necessity in their
construction or in their maintenance ought to apply here too.
With the growth of motor traflic and military mechanisation
this question may well require further attention. Adefvansport
again may give rise to new rights correlative to the duty of
defence. Rights such as these are not resultant general rights:
they are merely elements in o general right and duty which
vary with material circumstanees. = Telegraph and. telephone
communication also necessitates the right of the Paramount
Power to extend and perfect a system of its owy throughout
India. It cannot however be claimed that economic considera-
tions, such as the maintenance of a monopoly, justify the
suppression of systems internal to a single state. Here, again,
we begin to touch on the sphere of contract, administration
and economics which is different from that of constitutional
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right and, though subordinate to the latter, often necessitates

practical adjustments and relaxations.” The sawe considerstions
apply to mail and post questions and govern the question of

nail.robhery.

¥
B3

ession of jupisdiction on the establishment of a canton-
lao: elaimed but this will be dealt with later as will

the question of extradition of deserters.

it remains t6 consider the question of the military establish-
ments of the Indian States themselves. The Paramount Power
claims a general right to limit the military establishments and
eqtiipment ©f the Indian States, their recruitment of troops,
and - the fortifications within their territories. Tt-appears that
sueh a claim 1s well-founded. Tt seemis that admittedly this
right cannot be'dérived from ancient custom but it isa resultant
right from the nature of the association between the parties.
It -1s clear “that “the general right of protection which has
operased In favour of the States rendered unnecessary the
mainfenance of their complete liberty in such matters, while
with the complete incorporation of India in the British Empire
such liberty inevitably endangers the general preservation of
order-for which the Paramount Power 1s ultimately responsible,
and might even forcethe Paramount Power to employ its trocps
in vigilance towards the very States which it is obliged to
protect—a most anomalous position. A general right of the
Paramount Power to control such matters thus results from
the ‘historical development which has taken place. “The elaswie
example of the assertion of this right oceurred in Gwalior in
1844. The right of the Paramount Power would appear to
include g right to limit the size.of the armics of Indian States,
to prevent systems-of training and recruitment tending to pass
the whole population through the cadres, to prevent the enlist-
ment of forgigners and the immigration of foreigners for purely
military purposes, to control the building of fortifications, and
to-control the manufacture and acqnisition of arms and mﬁitary
raaterial.  These rights cannot, however, be-extended to any
general control over immigration or over imports (this being
an important proviso in regard to States with a scaboard).
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Such measures as the establishment of Imperial Service .
Troops do not affect the question of the rights at issue, but are

events of an administrative and occasional order. R
#4. Exclusion from the King’s Dominions.

We are ahout to describe under this heading a general right
of the Indian States, which is perhaps more usually referred to
as their right either to “immunity from British jurisd
or to “the enjoyment of intgrnal sovereignty.”

EX)

»7’77 Exclusion from the King’s Dowminions. 1eans. ase)

lndmn States that they ave not subject. to.the J ’
Pdlhdlll(‘llt the laws of England ov of British Iudm do noL
app]y within them, the courts by law established in n(rla,nd
ov British India do not function within them. They have their
own laws and governments which prevail to the exclusion of all
others within thelr own tervitories: and where in pursuaace of
the general vights enjoyed by the Paramount Power any%etion
s faken within their territories that action is taken on the
execntive authority of the Crown (in which as Paramount Power
such rights ave vested), and the authority of Parliament can only
be invoked in order to legitimate such actions from the point
ol view of the laws of lunnlaml, and not as endowing such actions
with legality from the point of view of the Indian States.

oga 'd  she

In the case of the major states there iy usually a clause in
their main treaty or treaties (as in the Jaipur treaty examined ;
above) expressing this right of the State: but this does not :
apply to the agglomerations of minor States. Appealing to
the sources from which by our argument general rights are
derived, the right under consideration is based. upon aneient
custom: it has been the basis on which the.relationship.of.the
Parvamount Power and the Indian States.has.beeg.built from
the earliest moment that the association between them came into
being.. In some cases of groups of minor states it has been, after
many years, the subject of investigation, and has been held to .
be enjoyed by such States as a right enjoyed by them from the
moment of their first association with the Paramount Power.
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f“z«fiT'yhis has been the case with the Orissa Mahals: and equally
with the Kathiawar States. These latter were held by the Privy
Wouncil not to. be.within the King’s Dominions” so.as to
gllowof an appealto that body :-and in that judgment is imphied
heconclusion..of Six Henry Maine in 1864 that, whatever the
@egfee of our-interférence i Kathiawar, it was limaited to such
interference as would mot conflict with the “only undoubted
- right of sovereignty’’ possessed by those States, namely,
“immunity from foreign laws.”

- The view of the British Courts in this connection may be
briefly noticgd here. The position of the Kathiawar States has
twice been considered by ‘the Privy Council.  In Ddmodhdr
Gordhan ~v. Deordm Kdanji (Indian Law Reports, 1 Bom.
P 867), it was held that where territory had been transferred
in accordance with a treaty with the Thakur of Bhavnagar
“from the district of Gogo, subject to the Regulations, to the
Kattygwad*Political Agency,” there was a re-arrangement of
jurisdéctions within: British territory and not a cession of terri-
tory.. -1t is easily seen that-sueh a decision, as well as certain
remarks, 1n the judgments was capable of being takern to mean
that the Kathiawar States. were ‘‘within British territory 7:
but the point was not actually decided. The case was decided

on the Court’s view of a particular and unusual transaction,

and did wot lay down a general principle. The position of

_these States was definitely established by the Privy Council in
. the case of Hemchand Devchand v. Azam Sakarlal Chhotamlal,
L9069.A...C L p. 212, 1in which the Court held, upon considera-
on of the history of the relations between Kathiawar and the
British, that Kathiawar as a whole was not ¢ within the King’s
Dominions”” so as to allow of an appeal from the court of the
Political Agent to the Privy Council.

The cases referring to the Orissa Mahals are less important.
In  Hursee Mahapatro v. Dinobundo Patro (Indian Law
Reports, 7 Cal. 523), two judges sitting as a court of Critninal
Appeal held that the tributary mahals of Orissa, and in par-
ticular the territory of the Rajah of Killa Mohurbhunj, were
part of British India.  This decision was reversed as to the
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same territory by a majority of three to two among five judges
sitting again as a court of Oriminal Appeal in Hmpress v.
Keshub Mohajan (Indian Law Reports, 8 Cal. 985): and this
decision was followed by two judges sitting as a court of
criminal revision in In the matter of Bichitranand (Indian Law
Reports, 16 Cal. p. 667). These Mahals arve thenefore also
outside DBritish India. In any case the decision in the case of
Hemchand Devchand is authoritative: but it must be remom-
bered that it is all a question of fact. "I'he facts in Kathiawar
and in Orissa ave different: in Kathiawar the British acquired
certain rights from the Pashwa and the Gaekwars the Oritsa
Mahals came to them with a cession of territory. In these
two sets of cases the result has been the same: but there are
territories, eshates, within Dritish lodin and rajas also, and
these have not this immunity, nor has the ruler of an Indian
State as regards land he holds within British India. The fact
1o be established is whether a given State or tervitory®is a<State
historically entitled to that status and its attendant rlghts.
Then, as one of those rights, this immanity follows.

[t was Sir Henry Maine’s contention that Kathiawar was
properly called foreign tereitory: but this view we have rejected.
Taking into account all the facts, as we have said, our argu-
ment is that the Indian States are indeed without the King’s
Dominions, but that the proper meaning of this phrase is that
they enjoy immunity from foreign law to the oxtent above
stated. '

A most 1mportant corollary follows now from this right.
The Paramount Power can no longer alter this state of affairs
by annexation.  The Indian States have now the right to be
preserved integrally and to enjoy by virtue of being so preserved
the right now under discussion. The intention to annex Indian
State territory was definitely and finally renounged by.. the
Proclamation of 1858, which provides a clear and unequivocal
recognition of this right. It may be asked how, if this right
is founded on ancient custom, this corollary did not always
follow from it. The answer is that until the emergence as a
resultant right of the right of intervention which will next be
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the right of intervention now answers. It is therefore only
with: the per‘fﬂefino‘ of the right of intervention and upon the
Proclamation of 1858 that this corcllary could become attached
_+o thid ‘ﬂgnn

. Yi follows . drom the above that P

for.the Indian States. Tt has pever attemp’red to do so, and. its
long-continued abstention in this respect 19 another point of
evidenice that demonstrates the dependence of the right under
consideration from ancient custom. Neo Act of Parliament for
the wovernmepnt of India applies to the Indian States: the
earlier may make reference to the treaty-making power of the
East India Company, the later may confirm the treaties made
by that body. DBut these are, as observed, points of domestic
legislation.  Barliament . cannot. Jegislate in constitutional
matters any more than in other respects for the Indian States:
consequgntly they cannot be affected by any new legislation
déaling =with the Government of British India. There is no
Parliamentary jurisdietion which is in abeyance: Parliament
could not do now what it has never done, because such an action
as we are considering is not merely an action which Parliament
has never taken, but an action which it never could take. It
is not debarred from it by virtue of its own past actions, by
virtue of a custom it has imposed on itself and could alter or
by an alleged estoppel, but by a law outside its sphere and
control altogether, namely, the constitutional law regulating the
z'elationship of the Paramount Power and the Indian States.
Neither is the Paramount Power as such subordinate to Par-
liament, though the enjoyment of the rights of that- Bow er by
the British ClOWD may have to be, again from a domestic point
of viéw, the SubJth of Parliamentary regulation: Parliament
could not therefow compel the Paramount Power to do for it
,,/;mdnectlv \xhat it cannot do itself. Tt _follows further that

discussed, a right of annexation existed for the purposes which

3 S .
rHament cannot ieglsl.aw

Spe Indian States cannot lawluﬂy be subordinated in any Par-
ticular to_the Government of British India, although the Crown
may bave used that body as its-agent inthe exercise of its rights,
and the interests and affairs of the Indian States ought not
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to be regulated by that Grovernment in any way with o view
to the interests or affairs of British India. This also squares
with .the recommendation of the Butler Committee that the
Vigeroy .and-not- the Governor. General in. Council should in
future be the. agent. for.the Crown, in all.dealings.with.the
ndian States,. Lhough we bave examined that recommendation
';111, regard. to another general right. Any subordination to
British Tndia would be a subordination to.the British I’ rlia-
ment and_a contradiction of the right under consideration. It
also appears that it is not legitimate to act in regard to the
Indian States from what have been called imperigl or all-Rndia
.consider (mons In_coustitutional law there is no such thing
48 " all-Ty " There ¢ may be_economic. ox,. nterests of
:-,L;u “all-India ™ nature: but thoso afford no. 1@3‘1,1 basis. for

apy.act.  Any d,(,i of the Par amoun{ Power against.an Indian
State can only be in pursuance of a general right against the
Indian States or a special vight against the Stateen question:
1t cannot be based on an alleged interest of an imperiad or all-
ludia nature.  Theve is no general rvight in the Paramount
Power to act against the States in consideration of such an
mterest.

Having thus stated the right of the Indian States to immunity
from the jurisdiction of outside muthority, we have now to
consider the genoral vights on which vest invasions of that
imnunity by the Paramount Power to which alone the Indian
Stutes wre subordinate.

5. Intervention.

Controversy has recently been carried on round the right
of the Paramount Power to_intervene in certain circumstances
in the internal affairsof the Indian States. The right has been

~strongly denied by the ‘exponents of the contractual theory,
basfing themselves on the clause so often found in treaties by.
which the absolute poweriof the ruleriwof the State with respect
to his own subjects is affirmed or an undertaking given that
British jurisdiction shall not be introduced into the State. * As
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we are not basing our argument merely on treaty clauses, this
contention does not appeal to us. - We think the right in
guestion s well-founded but it 18 necessary to determine its
nature and to arrive if possible at a deflinition of it which
cavers the varied instances.

It must first be pointed out that many striking instances of
the intérference or the power to interfere of the Paramount
Power in:the. internal affairs of ‘the Indian States are not
mstances of the-exerciseof its general right in that conneéction:
they are instances of special rights. Such is the case with its
righ®s in Mysore. The powers to interfere in Mysore are the
result of conditions imposed on the occasion of the restoration
of ‘the Hindu dynasty. Rights such-as it bas against Kutch
are also obviously special rights. Had such conditions not been
imposed, the Paramount Power would have had its normal
general right of intervention: as it is, it has an additional and
unusually eftensive power of intervention by virtue of such
special rights. ‘

The right of infervention is a resultant right: and per-
fected instances of its exercise are .to be.sought after 1838.
The instances of interference which can be observed before
that date clearly negative an attempt to derive this right from
ancient custom: it grew out of the association of the Indian
States and the Paramount Power but was not an incident of
that relation when first formed. On the other hand, such
instances of 1interference before 1858 equally well illustrate
the gradual and inevitable emergence of such a right: they
demonstrate how impossible if was for the Paramount Power,
given an association such as had come into existence between
itself and the Indian States, to refrain emtirely from inter-
ference in their internal ‘affairs.

For instance, the Paramount Power interfered in Jodhpur
in 1824 to secure terms for subordinate chiefs, and again jn
1839 to secure good government. It established a supreme
court in Kathiawar in 1831 and has at intervals remodelled the
forms of ite administration there, in order to secure good
government in the territories of an agglomeration of small

P. 6



82 * SOVEREIGNTY AND PARAMOUNTCY IN INDIA.

states mostly incapable of administering themselves. Therq
was interference in Jaipur between 1818 and 1833 owing to
corruption and misgovernment in order to secure the interests
of the Paramount Power: and in 1835, after an attempt on the
life of the Agent, a Council of Regency under his superin-
tendence was formed. There was a minority Administration
by British Officers in Nagpur down to 1830 but here the
position perhaps rather resembled that in Mysore. , Kashmir
was granted “in independent charge’ in 1846 but two years
later the strongest threats of interference were made in view
of misgovernment there. In 1844 Gwalior wgs invaded ‘in
order to reduce its rebellious avmy. Most extreme of all, the
sense of the impossibility of allowing misgovernment. to- be
perpetuated led to the annexation of Coorg in 1834 and that
of Oudh in 1856 (in the latter case after long hesitation as to
how to convert a moral duty into o legal right). On'the othen
hand, in 1835 the Maharaja of Indorewas refusedthelp againgt
his own rebellioug subjects on the ground that the internal
affairs of the slate were no concern of the Paramount Power:
and a similar declaration accompanied our very interference of
1844 in Gwalior. TFinally, it may be rccalled how many
agreements between ehiefs and their feudatory subjects were
mediated by the Paramount Power. |

This ig an iustructive list. On the one hand, it is qiite
impossible to extract from it a right of intervention, such as
now exists, going back to Lord Hastings’ time. On the other
hand, it elearly demonstrates that in this period the Paramount.
Power was gradually realising its responsibilities though stilk
striving to avoid them. Sometimes it felt able to disclaim
them altogether; as in Indore in 1835 (though here another
right was also in issue): sometimes it felt compelled to
assume them in conseguence of its own interesfs, as in Jaipur
and to some cxtent in the Coorg annexation: sometimes it
attempted to reconcile its ‘desire to disclaim with the same
necessity for action in its own interest,.as in Gwalior in 1844
(though here of course, another general right.is also in
question): sometimes it could not escape from assuming sooner
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or later and acting upon its responsibilities; as in the Jodhpur
cases, Kathiawar and the ‘Oudh. annexation. The right.in
guestion is i process-of growth from. the assumiption by.the
British of the paramount power in India through the develop-
ment of the association between them as Paramount Power
and the Indian States, and there resulted the right of interven-
tion - proper to theassociation n question 'and whish has existed
sigee 1858,

What 1s the right proper to such association, must be
-gathered from the character of such association. The characten
of the associabion in question was that of an assoeiation between
the British Crown as Paramount Power and a number of terri-
rorial  entifies, at the same timne isolated each by each but
equally guaranteed protection, and immunity frem laws other
than their several own by that Paramount Power, while at
the samie  time the British Crown in Parliament held in
tull sovereighty territories forming together ~with the said
territorial entities a geographical unit, and excluded from such
geograpbical unit any authority superior to itself.  Such an
association amounted to an incorporation of the whole geogra~
phical unit in the British Empire and to the assumption by
the British Crown of a respensibility for the good  and
orderly government of that whole geographical unit directly
In its own territories and indirectly in those of the subordinaté
governments in question. The right of intervention which
regulted in course of history is a right of intervention for the
discharge of such-a responsibility compatible with the character
before attributed to the subordinate governments. It is in
the light of this that instances in which the exercise of this
right hag been claimedand of thevarious modes of such exercise
can usefully be mentioned.

Lee-Warner gnumerates five.heads under which he considers

that the right of intervention is to be exercised. The first js
o-prevent dismemberment of a State. Thus the wills of chiefs
ividing their state between two sons have been set aside, as in
‘Ali Rajpur in 1862: or, if dismemberment has been allowed,
only one share has retained the status of an Indian State, as'in
6 (2)
L)
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Kurundwar. Special cases may however occur where a new
Indian State is created out of an old one, as Jhalawar from
Kotah in 1838. Thegecond head is to suppress.gebellion, In
our view this Is not in all cases a head under which the right
which we are at present examining falls to be exercised. W
consider that in this case there ismot a right of intervention in
the Paramount Power but rather a right to assistance in tho
ruler of the State: and this right was adverted to in the section
dealing with ““ Allegiance.” However,'if a case can be supposed
in which a State was disturbed by rcbellion and yet the ruler
for reasons of his own did not invoke the aid of #he Parathount
Power, it would then seem that the Paramount Power would
have a right to intervene under our present head: this will be
understood from what follows. The third head given.is.for.the
suppression . of gross misrule: the warning of 1848 to the
~ Maharaja of Kashmir is quoted and Lord Northbrook’s words
“addressed to the Gaikwar of Baroda in11875; “Misrube on the:
part of o Government which is upheld by the British power, is
misrule in the responsibility for which the British Government
becomes in o measure involved.” The fourth h is_for. the
suppression of inhuwman practices. Such were infanticide,
suttee and slavery: and under the same category-are ranked
individual acts of cruelty committed by the ruler of an Indian
State.  The fifth and last of Lee-Warner's heads is for the
securing of religious tolevation. It will readily bo seen that
these five heads amount to nothing more than a claim that there
18 o right to intervene 1n order either to prevent the probability
of eventual misrule or disorder or to suppress actual misrule
or disorder: as wo have already stated, we consider that it is
just to this end—the maintenance of good and orderly govern-
ment—that the right of intervention exists. The determinatiom
of the standard of good and orderly governmemt rests with the
dascretion of the. Paramount Power. It will readily be scen
that the right of the Indian States to immunity from foreign
law implies a recognition of the fact that good and orderly
government in an Indian State is not to be measured by the
methods of government employed or the results attained in
British India. This is a fundz.unental point. The British
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Crown as sovereign (in Parliament) of British India and Para-
mount Power is ultimately vesponsible for good and orderly
government throughout Indis but it applies different standards
in-this respect in its own - provinces and in States wiere its
vesponsibihity ‘only implies an cecasional and -extrgordinary
wntervention. .

Lee-Warner’s heads are, however, a useful catalogue of the
kind of ways in which good and orderly government may be
lost to an Indian State: and by the limited oeccasions for inter-
vention which they provide and the proviso whieh he includes
that faterventéon must not proceed on the basis of imposing on
a State government the principles or methods of our rule of
our own territories, they demonstrate equally that intervention
directed to its proper end must nevertheless be compatible with
the character secured to the subordinate governments in their
association with the Paramount Power.

A somewbat. different list of the occasions ‘and modes of
intervention is given in the Butler Report, as follows:—-First,
for the benefit of the Prince. This occurs in regard to suc-
cession. In 1891 it was laid down that no succession was
valid until recognised by the Paramount Power: but in 1917
this view -was modified, and now a natural heir succeeds as a
matter of course and there is an exchange of notifications. In
cases of disputed succession the Paramount Power decides.
Cases of adoption are apparently held to be governed by Lord
Canning’s sanads subject however to the consent of the Para-
mount Power: .but as already stated, we consider that these
sanads created no new right in those on whom they were con-
ferred, and the right of adoption according to the laws of their
State, religion, or family is possessed by the rulers of Indian
States.. It is in any case a little difficult to understand the
value of the samads i1f adoptions are still subject to the consent
of the Paramount Power. It appears to us that in regard,to
successions the right of the Paramount Power to intervene is
limited to cases of disputed succession, where such right would
be directed to the same end as in other cases.

Under the same head, the Butler Report instances the right
to intervene in cases of a minority of an Indian Prince. This

L]
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right Lee-Warner had incorrectly derived from the Royal Pre-
rogative. It isevident that here again we have an intervention
divected to preventing probable misvule or disorder, and to this
end it is obviously legitimate that the person of the youthful
prince should be under control, that the administration should
be supervised for him, and that any necessary conditions should
be imposed upon or security taken from those whose acts might
disturb good and orderly government. In 1917 striet rules were
laid ‘down to be followed by oflicers of the Paramount Power
entrusted with powers during minorities in Indian States: this
was a most desirable proceeding, for there can Be little doubt:
that some abuse and misdirection of those powers had on
occasions occurred before that date.

Secondly, the Butler Report considers that the right of inter-
vention can be excreised for the benefit of the State. This
covers occasions“of gross misrule: intervention mgy then lead
to deposition of the Prinee or curtailment or supervision of
his authority. It is stated that in these cases under a recent
Resolution of the Government of India,. s commission. must
livst be offered to inguire and veport. This head further covers
cases of disloyalty or serious erime: it is not stated whether a
comuuission is offered in such cases, but such was the procedure
in a recent case where the commission of a erime in British
territory cast suspicion on the Durbar of an Indian State.
Further, under this head are mentioned barbarous practices such
as suttee and infanticide, and torture and barbarous punish-
ments. This list comprises cases of intervention for the main-
tenance of good government. Cases of disloyalty are covered
by the right of allegiance. Cases of serious crime would be
cases of misrule if committed in the State in question: if
committed outside it, they would equally fall under the head
of the maintenance of good and orderly govetnment for the
maintenance of which the British Crown is responsible, as
stated throughout the whole geographical unit in question: the
criminal not being in such a case amenable to any court, the
right of intervention will be found to be exerciseable for exactly
the same end as in other cases. k :
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Thirdly, the Butler Report considers the right of inter-
vention iay  be exercised for settlement and . pacification.
Kathiawar 1s the instance

cited . This iy evideutly once miore
a right divected to the end of maintaining good and ordeily
governrent: and it ds in this comnection that the prevention
of “dismenmiberment - of States should also ‘be considered as &
ground for intervention.

Fourthly and fifthly, the Butler Report mentions the right
of the Paramount Power to intervene for the benefit of India
and the introduction of British jurisdiction. into the Indian
Stafes.  The latter of these two heads in our opinion is not
related to the right of intervention proper, and it will be
separvately treated. We do not equally believe that a right of
intervention for “all-Tndia’ reasons exists, and any rights
claimed on this title are either wrongly claimed or can be
justified on other and proper grounds.

It remaihs to gather up the strands of this discussion. In
the first place, an attempt has been made to find a lawful basis
for this right of intervention: on the theory which has been
adopted throughout of the sources from which constitutional
rights are derived, it has been described as a resultant right,
and an attempt has been made to explain the nature of it by
reference to the character of the society or association from
the existence and growth of which in- due historical course it
vesulted. Secondly, various modes and instances of its exercise
have been examined, and it hag been fournid that those which can
legitimately or properly be referred to this right are concerned
either with the remedy or the prevention of misrule or disorder.
Certain claims in respect of this right have been rejected, others
have been justified but found to rest really on other grounds
than those formerly advanced. The conclusion that the remedy
or prevention, of misrule or disorder is the end to which this
right is dirvected accords with what was said of the charactgr of
the society in relafion to which it exists.

Depending on the same characterisation of the society in
question; it has to be concluded that this right must not only
be directed to its proper end, but must also be in its exercise
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compatible with the character attributed to the subordinate
governments comprised in that society. There must not there-
fore be any infringement of the immunity of a State from
toreign law. There must not be any permaunent infringerent
of the powers of its constituted authority where nothing but a
remedy is aimed at, though there may be such infringement
either permanent or of unusual duration where prevention is
the aim: this applies to minorities and to such cases as
Kathiawar. There must in any case be no permanent measures
against the lawful dynasty whose rule is to be perpetuated.
This leads to the conclugion that the right of inderventidh is
only properly exercised against individuals whose acts amount
to or whose situation may cause breaches of the good and orderly
government for which the British Crown ‘has assumed
responsibility throughout the geographical unit of which the
Indian States form part. This seems to us to accord with
Lord Reading’s statement in his letter of March 27th,e 1926,
to the Nizam of Hydembad where he wrote: It is the right
snd duty of the British Government, while serupulously respect-
ing all treaties and engagements with the Indian States, to
preserve peace and good order throughout India.”

The following rellections will point the meaning of this con-
clusion. Lt us suppose a state with a Moslem ruler and :
Moslem majority where the playing of music outside mosques
at the time of prayer was forbidden but the slaughter of kine
was not. The Paramount Power would not be justified in
proceeding in the ordinary course against the whole group of
the Moslem population for the removal of this restriction, nor
against the ruler personally: but suppose some unusual outrage
was perpetrated, or some unusual oppression suddenly intro-
duced against the Hindus, and the ruler was unwilling or unable
to intervene, then the Paramount Power proceedigg against the
1uler only and not against any of his subjects would be justified
in mtenemncr to remedy the situation and to see that he did
and was able to do justice. This is, by way of example, as
far as we can go with Lee-Warner in regard to religious
toleration. Suppose again a state in which a single class—

“
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perhaps a class of nobles—possessed a set of special rights and
privileges oppressive to the rest of the population. The Para-
mount Power could not proceéd against that whole class and
the posterity of its actual members to restriet those privileges,

tlose g situation had arvisen where it was necessary to prevent

a- chroniec state of musrule and diserder as a vesult of guch.

privileges: even then the intervention would be through or
against the ruler; and would take the form of the mediation
of 2 new statute between bim and his nobles followed by a
withdrawal of the Paramount Power when the remedy had been
applled. Oy the other hand, where the minor age of a ruler
gives unusual occasion Tor disorder; then the Paramount Power
may take measures of the requisite duration and nature to
prevent this, but again proceeds against an individual in view
of his situation: and the case ig quite similar where the small-
ness of a State leaves the individual who from time to time is
the ruder 8f it in a situation where he cannot perform the
obligations of government in it; thereupon permanent measures
of prevention may be taken, as in Kathiawar and other groups
of minor states.

Two pomts ‘may next be notiged. In the first place, - the
neeesmtv of mamtammg the immunity from foreign law is
met by the use of the executive authority of the Viceroy in the
establishment of courts and other remedial measures. = As
already observed, the legality of such acts depends, from the
point of view of the society formed by the Indian States and
the Paramount Power, upon the rights subsisting between those
parties: it is only in order to legitimate such acts from the
point of view of the law of England that acts of Parliament,
such as Government of India Acts or Foreign Jurisdiction Acts,
have to be invoked.

In the secopd place, some measure of uncertainty is inevitably
leftin rcoard to the rmht of 1ntewentlon now under conmdera—
ion. As the Butler Report hag 1t 5 Paramouutﬁy mush.re
Pdmmount : and, limiting that plnase for the moment to

the particular right in question, it is certainly true. It is
impossible to say exactly in what instances the Paramount

mam

s
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Po“er will_or will not intervene: apparently very similar
E{*i stances may receive dlfferont treatment. The Paramount
™ Power must remain_the master.of its actions and the arbiter
of the punaltws to‘be lexacted. This rests on a very good reason.
The 1’1ght of intervention is referablo to an association between,
itself and subordinate governments which are as a general rule
arbitrary and absolute: it is therefore perfectly just, and indeed:
the only course consonant with the nature of the assommlon in
question, that there should be some degree of arbitraviness in
the powers vested in the Paramount Power., This is the
consideration to which we referred in discussingdthe vight of
the Paramount Power to decide disputes between itself and an,
Indian State.

One point may finally be veferved to., The Butler Com-
wmittee, speaking of the duty of the Paramount Power to
protect the ruler of an Indian State against attempts toi
eliminate him and to substitute another form of Roversunent,
says that if such attempts were due not to misgovernment, but
to u widespread popular demand for change, the Paramount
Power would be bound to maintain theruler’s rights, privileges
+.and dignities but also to suggest suchnueasures 2s would satisty

this demand without climinating the puler. It will be cbvious

from what has already been said that in our opinion this state-

ment goes too far: we cannot se¢ anything in the true nature

of this or any of the general rights of the Paramount Power

to justify this pronouncement. Changes in the internal
constitution of an Indian State must depend solely for their
rate and nature on the will of the ruler (subject to any law ox
rule special to a state). In consequence the Paramount Power
ought In this agin a case of rebellion to stand by the ruler
the cxaction of his rightful allegiance nor would it be
legitimate even where a demand for change was provoked by’
misgovernment for the Paramount Power, in intervening to
correct such misgovernment, to introduce changes in the form
of government: for in that case it .would do more than proceed
against an individual whose acts or situation cndanger the
general order for which it is responsible.
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6. Appoimntment of Residents and Politzcal Officers.

Tt might appear to be no more than a corollary from the
possession of general vights by {he Pavamount Power that it
hasg the right to appoint officers to exercise and watch over those
vights. This would not, however, strietly follew. Conceivably
other methods might have been found to attain this end and
in that case, if later a- demand had been made to appoint such
officers, it might legitimately have been resisted as an infringe-
mewt of some right or immunity. It is therefore necessary to
enumerate the right to make such appointments among other

general rights. It undoubtedly exists and has existed since
the beginning of the association between the Paramount Power
and the Indian States; it is thusa right by ancient custom. It
may be of an adjective nature, while other general rights are
substantive: but it was adjective to the rights subsisting
between the Paramount Power and the Indian States from the
first moment of ‘that association’s existence. The barest glance
at historical records will establish this. The exercise and
surveillance of its general rights by the Paramount Power
througlt Residents “and - Political. Officers appointed for the
purpose is thus a general right of the Paramount Power.

7. British Jurisdiction, and Extradition.
A. Brrrsn JURISDICTION.

The British jurisdiction which we now have to consider is
not the jurisdiction which has been in various times and places
introduced into Indian States in pursuance of the general right
of intervention already described. It is the jurisdiction over
particular places and things which is claimed to be vested in
the Paramount Power at all times and in all Indian States.

A good deal has been written on this subject and it us
regarded as somewhat complicated: but it has usuwally been
treated from the angle of Knglish domestic law, that is to say
for the purpose of showing how the exercise of such jurisdiction
has become vested by English law in the British Indian
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Legislature or the Governor Greneral in Counecil. In our view,
however, such matters are not relevant to the enquiry which
we are making. We desive to find out whether there is any,
basis in the constitutional rights subsisting between the
Paramount Power and the Indian States for the exercise of the
jurisdiction claimed. As to that, Acts of Parliament have no
importance: we can only examine the rights claimed on the
same basis as other like rights and see if they derive from any
of the proper sources of such rights.

Such rights of jurisdiction are not claimed against any one
State as special rights; they are claimed universally as gemml
vights. I it should be found that they were not thus
primarily gencral rights, they might still be claimed as adjective
to or an element in some general right of the Paramount
Power. We have therefore to ask in wespect of any such
jurisdiction whether it is (1) a general right, based on ancient
custom or of a resultant nature, (2) if not, then whethe? it is
a right which must be attached to some general right of the
Paramount Power, ‘

The kinds of jurisdiction claimed under this head ave—

(a) Railway jurisdiction;

(b) Cantonment jurisdietion;

(¢) Resideney jurisdiction;

(1) Civil Station jurisdiction;

(e) Personal jurisdiction over FKuropean British subjects
and foreigners gencrally in Indian States.

(a) Railway jurisdiction.

We have already indicated our view of the right of the
Paramount Power in the matter of railway construection. The
right to exact a cession of jurisdiction over railway lands
depends also on the general rights of the parties dn regard to
protectmn and defence. With a view to defence of India
against external invasion and also against internal disturbance,
it is undoubtedly necessary that railways which cross the
frontiers of several jurisdictions should be placed under the
unified control of the power responsible for defence. It appears
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that the changing necessities of adequate defence are thus a
sufficient basis for the claim to this right. It is in fuet
attached to a general right of the Paramount Power. - In just
the samoe Way some new element i the right of the Paramount
Power in regard to defence may i dug Cise appear as a
rvesult of the development of air power. We have to allow not
only for the growth of the relationship between the Paramount
Power and the Indian States in examining general rights: but
changes in external circumstances necessitate also alteration
and adaptation in the elements of such rights. This is another
kin® of grqewth which ought to have its force admitfed in a
body of living constitutional rights.

The subsidiary nature of this right is demonstrated by the
well-known judgment in the case of Muhammad Yusuf-ed-din v.
Queen-Empress (1897, L, R. 24 Ind. Ap.137, which decided
that such a cession of jurisdiction was limited by the ferms
embodying it, and in that casc was a cession for railway
purposes -only which did not allow the execution upon railway
lands against a subject of an Indian State of a warrant for an
offence committed in British India.

The same point may equally be gathered from the mere
natyre -of the right—which is a right to claim and receive a
cession. of jurisdiction, not to exercise the dezived powers
propric motu upon the construction of all railways.

(b) Cantonment jurisdiction.
(e¢) Residency jurisdiction.
(d) Ciwil Station jurisdiction.

The right to jurisdiction is in each of these cases justifiable
as a necessity for the full enjoyment of a general right or an
element of & general vight by the Paramount Power. We have
found that the establishment of cantonments is an element
in the general right of the Paramount Power correlative to ifs
duty of defence. The cstablishment of a residency antl the
jurisdiction claimed as residency jurisdiction depend on the
general right to appoint Political Officers. Civil station
jurisdiction depends on that branch of the right of intervention
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which relates to the establishment of permanent administrative
systems 1n arveas where the power of the State government or
governments is permanently disabled. 1In each case the
enjoyment of jurisdiction is obviously necessary to the
enjoyment of the right in question. ‘

What is more the vight to jurisdiction within the area
selected 1s, as o rule, the substance of what the Paramount
Power obtains for the purpose of implementing its general right.
Two cases are to be found 1n the Indian Law Reports, Bombay
Series, which illustrate this point. Curiously enough they both
oceurred in 1885 and the decisions in them wege diametri-
cally opposed. The first was T'riccam Panachand v. Bombay
Bavoda and Central India Railway Company, 1. L. R. 9
3om, 244, and it was decided by a single judge sitting as a
civil court of first instance that the cantonment of Wadhwan
was within British Tndia. The second case was the Queen-
Fimpress v. Abdul Laiif, 1. L. R. 10 Bom. 186, inewhigh two
judges sitling to revise eriminal cases decided, without referring
to the previous case, that the civil station of Rajkot was mot
within British Tndia so that a theft committed there would be
committed within British territory. Both the cantonment of
Wadhwan and the aivil station of Rajkot are the subject. of
agreements identical in substance by which “a spot of land”
is assigned in perpetuity to the British Government with a
proviso for reverter. In the Wadhwan case the judge held that
such assignment was equivalent’ to the cession in  full
sovercignty which was made in the case of the cantonment of
Morar: in the Rajkot case the judges held that having regard to
all the terms of the agreement it.dealt with jurisdiction and not
withsovereignty. The latter view is doubtless correct. The other
view would give rise to just the same difficulties as was feltin
taking cessions of railway lands, namely that if the land became
British territory by cession any subsequent change or re-
arrantement would be a matter of much greater moment and
difficulty. It must be remembered that these judgments declare
the point of view of English domesticlaw. This does not affect
the right of the Paramount Power to establish cantonments and
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civil stations and toexact such jurisdiction as may be necessary
for its effective enjoyment,’ It then results that such terms as
1}'1&@' ]qn ALE

v in each caso are embodied In ain agreewent

with the State ﬂomﬂuxed and stand as gpecial vights between

, : Stale (and ina given case as
apparently at Morar there might be a cession of sovereignty).

The nature of the general right on which all these trans-
actionis are founded must be constantly borne in mind in order
to limit the jurisdiction claimed to proper proportions. Thus
the right of residency jurisdiction 1s really a right to immunity
of the residency premises and of the Resident and the staff
of the residency from the jurisdiction of the Indian State,
and a correlative, vesting of the jurisdietion over them in the
person deputed by the Paramount Power (i.e., the Resident
himself): but, bearing in mind the true nature and extent of
such -a. right of jurisdiction, it ought not to be insisted on or
extendpd wveith the result of withdrawing a really extensive
ares from the jurisdietion of the Indian State and enabling a
considerable population really unconnected with the residency
to go into that area and immunise itself, for instance, in fiscal
matters, from the jurisdiction of the Indian State, as is reported
to have happened in Indore.

On the other hand, these jurisdictions will properly extend
to all those whose duties place them in such cantonments or
civil stations, and to all officers deputed by the Paramount
Power on-any duty in an Indian State, and to their fannhea
and staffs: o

(e) Personal jurisdiction over European British subjecls

and foreigners.

The elaim to this jurisdiction differs from the claim to the
jurisdictions above enumerated in that it cannot be attached
to any of the O“enera] rights already examined, and therefore it
must stand by itself as a distinct general right or else fall.

If 1t were sought to attach it to any of the foregoing general
rights, none could be suggested execept the right of allegiance,
which might be argued to be confined in each Indian State to
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the subjects of it, and therefore to demonstrate a similar limit
in the ruler’s jurisdiction: but it would be a very novel prin-
ciple to make jurisdiction dependent on allegiance, and so this
may be rejected. In any case, it is, anomalously enough, not
claimed in respect of Indian British subjects nor subjects of
the other Indian States, nor probably in the case of oriental
foreigners, e.g., an Afghan or a Gurkha,

Again, it may be regarded as similar to the capitulatory
systems existing from time to time in some oriental countries,
but these have a very spocial history of their own and belong,
of comse, to a different sphere of law. .

[t is possible that this right might occur in a number of
cases ag a special right; and in establishing in each case such
special vight, the usual rules would apply. We are otherwise
thrown back on the necessity of regarding this right, in the
form in which it is eclaimed, as o distinet general right, and
of referring to the sources of general rights in order to justify
or refute the claiun

It cannot be said to result from the character of the asso-
clation between the Pararuount Power and the Indian States.
There is no element in that, as we have described and envisaged
it, which could grow into such o vight as this. It depends
therefore whether it can be shown that this right was enjoyed
by ancient custom, that is to say, whether it was enjoyed frowm
those times when the assoclation between the parties came into
being between 1820 and 1830. It is probable that it was not.
It was not until 1833 that the laws of British India were (from
the point of view of British India) extended to servants of the
TFast India Company outside British India. No instances of
old usage are given by Lee-Warner in this connection: he relies
upon arguments of expediency and convenience. It is also
suggested that, at least as regards foreigners, thg isolation of
the Indian States imposes a duty on the Paramount Power to
protlet foreign nationals in Indian States: but we think any
such duty is sufficiently discharged by the Paramount Power
in maintaining good and orderly government up to a standard
which is commonly known; and such an argument would put
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British subjects in a worse position than foresgners which would
be hard to admit. Io o vase of flagrant injustics; thie general
right of intervention would be a ground for action, but we
are inclined to think thiat i its general extent the elaim to
exercise this Jurisdiction has no basis in vight. The Indian
States bave been preserved with their jurisdictions as geparate
entities subject to the right of the Paramount Power to enforce
a certain level of good government: but it would not be right
to withdraw a certain class of persons altogether from their
jurisdliction on the ground that even at their best the adminis-
tration of tle Indian States was not worthy to control the
rights of such persons. Such jurisdiction having been preserved
subject to the measure of control described, those who go volun-
tarily within such jurisdiction ought to accept the conséquences.
Those whose duties take them there are immune under other
rights of jupisdiction already described in this section.
L]

B. ExrrapITion.

At one time a few extradition treaties were concluded with
Indian States, but it hag been stated that the practice was soon
discontinued and such treaties arve virtually obsolete. Rights
under them are saved, however, by the Indian Extradition Aects,
and the power to make them by the Extradition Acts of the
Tmiperial Parliament; as far as the domestic law of British India
or Imperial law are concerned.

As regards extradition to Native States from British India,
this ix governed by Chapter 111, of the Indian Extradition Act,
1903, which provides for the extradition of all persons accused
of extradition offénces who are not Furopean British subjects,
The exemption thus accorded to Furopean British subjects rests
naturally on the claim to jurisdiction over them, and as we
reject the one®we cannot maintain the right to the other. It
should be observed that extradition is always the matter olan
arrangement between two units of jurisdiction. We are thus
not concerned here with rights between the Paramount Power
and the Indian States, for the Paramount Power is not a unit
of jurisdiction into whose grasp an offender could be delivered

r. 7

L
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up. It might be argued that the Paramount Power, in exercise
of its responsibility for general order, might demand the sur-
render of offenders in certain respects: but we do not think this
is 80, for there is no organ of the Paramount Power to which
they could be given up. Its proper right in this case would be
aright to their apprehension and punishment. This is not moroe
hair-splitting, for otherwise we shall find oursclves forced to
confuse the Paramount Power and the Government of India,
which we must not do.  As regards, thercfore, extradition
between the Indian States and other parts of the British Timpirve
the matter is merely another case of 0111:'1?91‘);':erang(ﬁ‘)’)en_t
between the parties, and it lies with them to accord each other
by agreement such rights as they think fit, and to accomplish
their wishes by the passage and application of such laws,
whether Iixtradition or Fugitive Offenders Acts or otherwise,
as they ehoose from time to time.

Novertheless we may be led back to the interventionf of the
Paramonnt Power in this complex of rights in the following
way. The external velations of the Indian States are condueted
by the Paramount Power, with British India or other parts of
the Empire as well as with foreign states. I the Pavamount
Power grants vights of extradition then these are binding on
the States. It is probable that a general right has been granted
to British India by the Paramount Power to the apprehension
of and surrender from Indian States of fugitives accused of
offences comprised in the Indian Extradition Acts as extradition
offences.  This would be the proper form of such a right, and
in the circumstances the grant of it by the Paramount Power
may safely be presumed. The frame and wording of
Chapter I1I. of the Indian Extradition Act of 1903 indicate
the acknowledgment of similar right to all Indian States by
British India. . .

The strict lines of this situation may in time be modified
by the gradual waiver by the Paramount Power of its right
to isolate completely each Indian State.

Two of the general rights of the Paramount Power impose
further and wider daties on the Indian States in respect of
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extradition. In the first place, by virtue of the right of the
Paramount Power to conduct their foreign relations, they are
Paramount Power to conduct their foreign rvelations, they are
bound to assist in curiving out-obligations assumed under extra~
dition treaties with states outside the British Impive. I the
second place. the dutv of defence assumed by the Paramount
Power carries with it 4 vight to the apprehension and surrender
Power carries with it o gl the apprehension and surrender
of deserters frony the hnp ovial Forees who take refuige in Tudian
iy

States.

. . CONCLUSION.

Having thus examined and enurnerated the rights subsisting
between the Paramount Power and the Indian States, it will
be desirable to recapitulate in summary form the conclusions
veached. . The heads of such a summary must of course be vead
with reference to the extended discussions of each point in the
previows chapter. Such conclusions are as-follows

1. The relationship between the Paramount Power and the
Indian States is intended and admitted to comprlso rights and
duties of a binding nature.

Rider. It is impossible to consider as a body of rights
what is merely collected from actual practice or held loosely
equitable in the particular circumstances: there is there-
fore no peculiar or special set of rules (such as the rules
of so-called “ Indian Political Law ) which embodies the
said rights and duties.

2. Rights and duties of a binding nature mwust derive their
foree frowm law and be determined according to law.

Rider. Law comprises various branches and the said
rights and duties cannot be determined without first
decading to which branch of law it is appropriate to refer.

3. When all the revelant circumstances both of past hisfory
and of the present situation are taken into account, it .is.plain

L .that the rclationship between the Paramount Power and the

Indian States 1s a constitutional relationship and the rights and

72
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duties claimed must be examined according to the principles of
constitutional law.
Rider. Constitutional law embraces rights of four
kinds:

(1) Rights dependent on written instruments.

(ii) Conventions designed to securc that written
constitutional rights shall not be perverted or
set at nought.

(1ii) Rights derived from ancient custom or common
law, which are recognised to exist from the
earliest timo that a given soviety is aceually
in bemg.

Rider. The earliest time that the society
between the Paramount Power and the Indian
States was actually in being was the Governor-
Greneralship of Liord Hastings.

(iv) Resultant Rights, which result ot warioys times
in the existence ol o given society from the
nature ol such society and its growth.

The constitutional statute, determined on the prineiples
ol the foregoing paragraph, prevailing between the Paramount
LPower and the Indian States is as follows:

A. Definitions.

(1) A general right is u right capable of being cenjoyed by:
the Paramount Power against every Indian State or by every
Indian State against the Paramount Power.

(11) A special right is a vight capable of being enjoyed by
the Paramount Power only against a particular Indian State
or several States or only by a particular Indian State or several
States against the Paramount Power.

(111) The.Paramount. Power.is the Crown of Jingland and is
' Ly distinet from the (X‘OV(J]H]](,HL of British Indm

General Rights.
1. Allegiance. !
. The Paramount Power has a right to the alleiﬁb;lance of

the 1111@15 of Indian Stateq O

!

et e 0§
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b. The: Paramount Power is the fount of honour and titles
for the rulers of Indian States. “ ‘

¢~ The rulers of Indian States have a right
of the Paramount Power iu ‘e\aﬂ‘mg l Bﬂgl;mce of their
aubiects, to which- they have an inlerent i 1gns
within theiv own territories.

d. The rulers of Indian States enjoy the status of foreign
sovereigns as regards the laws of England.

ht o the assistance

2. 1solation. .

Jhe Parvamount Power has the right to conduct the whole
external velations of every Indian State, and to the assistanoce
of the rulers of Indian States in performing obligations towards
foreign powers assumed by it in this connection.

Rider. The Paramount Power has relaxed its right
to isolate the Indian States completely from each other
and has created a Chamber of Princes.

3. Protection and Defence.

The Indian States have a right to be profected and
defended by the Paramount Power, without rendering themn-
selves any active assistance (subject in. each case to any speelal
right of the Paramount Power in this respect).

Rider.. - In order to perform the duty correlative to this

right the Pardamount Power has the right:

(1) To move troops through the Indian States.

(11) To establish cantonments and military posts i its
diseretion - throughout the Indian States and to
exercise jurisdiction within &uch ‘cantonments and
posts.

(i11) To insist on the construction of a raﬂway for
imperative reasons of strategy and to exact a
cession of jurisdiction in an Indian State over
every railway which crosses the frontier ¢¥ such
State.

(iv) To extend its system of telegraphs and telephones
throughout Indian States and administer such
systems therein,
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and generally to adapt its rights consequent upon its duty

of defence and protection to changes in material civeum-
stances and reguirements.

b. The Paramount Power has a rvight to limit the military

establishments of the Indian States. -

7 4. Burclusion fmm, the King's Dominions.
o "“LT

he Indmn %mm have 110]11 to be excluded from the
JGHQ s Dominions in the scuse that no. Act of the British
Parlianment or of any British Indian legislative authori ‘
any fovee swithin their bovrders. .

v st
3

5. Intervention.

The Paramount Power has the right 1o proceed by temporary
or permanent measures against any individual whose acts ov
situation imperil the generval ovder, for the lnu‘intc,xm,njm off
which at certain standards the Pavamonnt Power has assumned
responsibility in India, and to corveet the abuses which spring
Trom the acts ovrsituation of such a person.

Appointment of Residents and Dolitical O fficers.

The Paramount Power has the right to appoint Residents
and Political Officers and other oflicials in Indian States to
exercise the gencral vights vested in it.

Rider. The Paramount Power has the right:

(i) to establish residences and civil stations;

(i1) to exercise jurisdiction therein;

(1i1) to exercige jurisdiction over all officers deputed
by it to duties in Indian States (while engaged
in such duties), their families and staffs.

.
. 7. Extradition.

(i) The Indian States are bound by and have the benclit of
all arrangements, whether mutual or otherwise, entered into
dirvectly or through the Paramount Power with other parts of
the British Empire on their behalf and or with foreign states
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on behalf of the British Empire for the extradition of fugitive

offeriders, and wmiust render assistance in carrying these out.

.
(113 The Indian States lmw a general duty to arrest and

ST

in thelir territories.

B. Special Rights.

A special right enjoyed against or by an Indian State, though
no more a matterof agreement than a general right, 1s normally
embodied in a written instrument but its aequisition may - be
_p]'ox-.'ed' by ether means.. It must, however, in every case be
proved by direet and unimpeachable evidence, and no evidence
of mere enjoynient or of its existence in the case of another
Indian State can suflice to establish such a right.

C. Contractual rights and obligations of the Indian States.

The Indian States have contractual rights and obligations
in respect of (i) matters of current and common interest {not
covered by express agreement) with parties other than the
Paramount Power, (i1) matters the subject of express agree-
ments with such parties.

Rider 1. . The other party-in regard to such questions
and ~agreements 1s most i’l.equ‘enﬂy the Government . of
British- India. :

Rider 2. (a) Such matters should be dealt with on
the basis -of the freest agreement.

(b) In as far the Paramount Power does in practice bind
the Indian States by agreements on such questions or the
solution of disputes concerning them, it should do so
without any view to the inferests of British India or to
considerations extraneous to the question at issue.

Rider.® Such matters are properly justiciable before a
judicial tribunal. ¢

D. General Riders.

1. The treaties, engagements, and sanads existing between
the Paramount Power and the Indian States:
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()
(b)

are fully binding where they express a special right;

—

are not fully binding where they conflict with a general
right.

. There. is no means cxcept the consent of all the Indian
Staies by which the rights of the Paramount Power can be
vestod clsewhere than they ave at present (far.tho Paramount
Power has no general right enabling it to compass such o

e qlmngo and no Act of Parliament affects the Indian States).

. The Indian States-ought not to. be subordinated in any
way to British India: it is, in particular, quite imyfroper:

(1) for the rights of the Paramount Power to be uscd to
forward any intercsts of British India or any so~called
“all India 7" interests, or for any purpose except-those
which they specifically comprise;

(ii) for any burdens to be imposed on the Indian States
by reason ol their geographical position through the
acts of the Governmiont of DBritish India  within
British India. _

" The rolations of the Indian States and British India may be
adjusted by agreement in any way that is found most
convenient or acceptable to the parties, and such adjustment is
Y mattu of admmlsualwn subwct to 1h0101¢11vc 0011%11{11{10m]

4. The fact that the Indian States do not themselves possess
effective systems of popular government, limiting the powers
of their rulers, comports the cxistence of an element of
arbitrariness in any action taken by the Paramount Power
under its general rights against them. )

-
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