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PREFACE.

The text of these lectures had been completed before May 1918.
»Since then, several events of capital importance from the point of view
of students of comparative politics, and of Indian students in particular,
“have taken place. They are, first, the publication of the Montague-
Chelmsford Report on Indian Constitutional Reform, references to which
will be found in numerous footnotes throughout the book (vide Index,
under heading, Montague-Chelmsford scheme of constitutional reform for
India). Secondly, the termination of the War involving (as it has done)
(i) the destruction (amongst others) of the German and Prussian govern-
ments, to a consideration of which a great deal of space had necessarily
to be devoted, and which cannot be ignored even now or hereafter in any
historic study of comparative politics such as the present lectures profess
to-be; and (ii) the nearly world-wide upheaval of Labour which the
ayhor sincerely hopes will yét, under judicious guidance, suffer itself
to be reconciled and regulated. As to the former, the author believes
that, as in the case of other historic polities, the constitutional changes
in Germany, revolutionary as they now appear to be, will fail imme-
diately to make any deep impression upon the methods of administra-
tion—which he expects will remain for many years yet organically one
with that which prevalled in the Hohenzollern regime. It may in any
case be?a'fazy’assumed that the new forms of administration which may be
expected to arrive in Germany and elsewhere are not likely to take-
shape within the next decade. The third event is the passing through the
Legislative Council of the Governor General of India of the first of the
two Rowlatt Bills for s term of three years from the expiry of the present
Defence of India Act, some emergency previsions whereof the new enact-
ment virtually incorporates in the Statute-book of India on a more per-
manent footing than that Act. All that need be stated here inits
connectign is_that the bearing of these provisions of the Defence of India
Act ag other similar legislation on the admmlstra,tlve System has been

duly considered in the text.

24th April, 1919, N. G.
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of local self-government—Degrees and measures of devolu-
tion and motives conditioning them—Instances of largest
devolution of internal authority—Self-governing colonies of
the British Empire—TLord Durham’s Despatch as an instru.
ment of political education—Lessons of the despatch ill-
applied—Self-government the goal of local administration—
Material obstacles to its attainment—The Federal move-
ment one in the contrary direction—Tendency of unitary
States until recently towards centralisation—The instrument
of centralisation, an organised bureamoracy—The bureau-
¢éracy of Continental Europe—The decentralised “squire-
archy” of Bngland—The Justices of the Peace—Organs of
central control in England, the Parliament and Royal Courts
~—Bureaucracy eliminated—Necessity of central adminis-
trative control felt after the Industrial Revolution—The



| ()

control, created nob bureaucratic and is consistent with
local se f-government ..,

Higoric causes of the modern movement in favour of
local se f-government—Growth of democracy as a determining
cause~— Failure of bureaucracy the cause of its introduction on
the Coi tinent—In France—In Germany—Fear of bureau-
cracy oming the cause in England—Abuses of the Poor
Law a¢ ministration demonstrate the need of central control
—Cent al control how qualified—Poor Law administration
now mdre centralised than any other branch of local govern-
ment—he Municipal Corporation Act on the other hand
reduces central control to a minimum—Public Health Act
favours centralisation—Other central boards have less con-
trol ovir local bodies—Control how exercised—Iocal autho-
rities hive little autonomy, being minutely regulated by
statutes and standing orders—Liocal autonomy on the Conti-
nent through absence of legislative ‘interference——Adminis-
trative -ontrol formerly excessive—Recent changes favouring
decentr: lisation—Origin of local zelf-government in. India :
its presi nt defects ...

Wht should be local government units—Towns—
Concen‘ ric local bodies in rural areas—Danger of confin-
a the interest of the people entirely o local affairs. —Neced
for" ordanising larger local self-government units—Need for
commu’ 1alxsm0 the central admxmstnatlon—Importance of
securiny; Uood men to serve on local bodies—Election laws—
(Goverxymeuts by party caucuses—Evils of badly cobstituted
electorates illustrated)—Nature and extent of .devolution
determined by area—Special claims of town populations—

Effect of distance—Of policy—Resulting definition of central

and Jocal interests—An ideal classification which is nowhere
followed—Matters which are regarded as of local interest—
(i) In England, @ii) In India, (iii) In Prussia—Corporate
character of local units.,, " o

Bt ———

LECTURE IX.

DIRECT CENTRAL CONTRO_L IN THE

LOCALITIES.

Organisation of central control in matters not delegated
to self-governing local bodies—Instruments of central con-
trol in the ldtalities—Gradation of forms of distribution of
powers between central and self-governing local authorities

Distribution of functions between Home Government and
Self-governing colonies in the British Empire—Powers
retained by the former—Governinent’s veto the medium
through which Home Government may influence internal
administration—Constitutional practice as to the exercise
of veto—Crown’s power of disallowance—(Jurisdiction of

Privy Council over colonial litigation, its significance.) ., .

Crown colonies—Two types—Crown colonies with and
without representative legislature—India—Relation of the
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Home Government (i) with Crown colonies withoub repre-
sentative legislatures and (ii) with Crown colonies possess-
ing representative legistatures, (iii) with India—Governors
in Crown colonies not autocrats—Colonial rules and regula-
tions limit the exercise of their discretion—Limitations of
the powers of Crown colony legislatures—Constitutional
practice as to the exercise of the veto in Crown colonies
with representative legislatures—Use of the veto in Crown
colonies without representative legislatures—Crown colonies
really within the sphere of central control—Form of
government in them bureaucratic and unitary—Federation
of Crown colonies impossible—Character of Crown colony
bureaucracies—Multitude of regulations to guide their
s‘discretion”—Resulting inefficiency joined with honesty of
administration—The habit of excessive rule-making prevents
vexatious interference—French, Dutch and German colo-
nial administrations variants of the English Crown colony
type—French colonies—Inequality of franchise in French
colonial legislatures ,,,

Sphere of central control in Federal governments—A
theoretical difficulty—No praetical difficulty in discriminating
Federal aud State functions in individual instances—Why
general statements applicable to all peculiarly difficult—
Possible development of Federal organisation within existing
unitary governments—Lessons to be gathered from existing
forms: (i) Distribution of powers in future.federations
should be simpler and move scientific—(ii}) The Union
Government should have all necessary powers but none which
can be left to the States—(iii) The minimum of powers to be
reserved to the Union governments—(iv) Reduplication of
functionaries to be avoided but nob so as to make Union
government entirely dependent on the States—Distribution
of functions between Union and State governments in (i)
Austlaha, (i) Canada, (iii) South Africa—Selection of agen-
cies for the execution of Federal powers as determining dis-
tribution in practice—Circumstances indispensable to Federal
union e vee “er o oo

Performance of Central functions in the localities within
tnitary States—Local areas for the exercise of central
functions may not agree with similar areas for local
self-government—Tendency toward unification—Absolute
correspondence impossible—Administrative circumscriptions
in India—Distribution of functions between the Government
of India and the Povincial Governments, a matter of exe-
cutive arrangement and nob provided by law—Contrasted®
with the distribution of functions between the Union Govern-
ment and the Provinces of South Africa—Control of Central
over Local Governments in India contrasted with that of the
Home Government over the Crown colonies—Opinion of
the Decentralisation Commission on the nature of the
control exercised by the Government of Iudia over lgeal
administrations—Modes of its exercise—Commissioners—
Collectors—Sub Divisional Officers and Tahsildars

Central functions need not be exercised through indi-
vidual agents only—1It may be delegated to self-governing
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local bodies—Intermediate forms where official agent is
associated with a local administrative council-—the Prefect
and his council in France—The Provincial Governor and
his council in Prussia—The Government President and
his councils in the District—The Burgomaster and his
council in the Circle—Local representative council with
official president in Holland and Belgium—Similar condi-
tions reproduced in South Africaz—A study in tendencies—
Illustrations from British colonial history—Instances of
direct government—Intermediate forms—~Cabinet govern-
ment in Self-governing colonies—Executive Councils in
Crown colonies—Their relations with the Governor—Exe-
cutive Councils in India—The Council of the Secretary of
State for India—Councillors originally colleagues of the
Governor-General-—Subsequent changes—Present relation
of the Viceroy to his Council—Executive Council of
Governars of Presidencies—Executive Councils of Lieutenant
Governors—Commissioners and Collectors have no council
—The first condition of Cabinet government, representa-
tive legislature, is wanting in India—Executive Councils
* also wholly non-representative e

The Indian legislatures—Legislative Council of the
Governor General, its composition and powers and limita-
dions thereon—The veto—Provincial legislatures—Their
powers—Limitations thereon—The veto—Indian legisla-
tures cannot take away the right of British subjects to
sue Government—Concurrent powers of legislation of the
Governor General’s council and the local legislatures how
exercised in practice—Essentially subordinate position of
Indian legislatures, though in respect of legal competence
sovereign within their respective spheres

LECTURE X.

ORGANISATION OF THE CENTRAL.

EXECUTIVE.

The Supreme Executive éhd Executive Councils.

Organisation of the central executive in every country,
the product of its history—Common starting point an
absolute King—Beginning of Council—A third competitor,
the People, i.e, the Many—The Rule of the Many in
Athens, impossible of reproduction in modern States—
Organisation or rather want of it in Republican Rome—
" Centrally controlled bureaucracy of Imperial Rome
and Hindu India—Were there Executive Councils of the
Emperors —Advisory councils of Feudal and post-Feudal
Kings—King (or President) and Council, common ele-
ments of mogdern States .

Executive almost everywhere single-headed—Switzer-
land, but not the German Empire, an exception—DPrero-
gative powers of the Supreme Executive “legal” in charac-
ter in England—grq_wn’s» powers in India, OODStiEBE&I}aI
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and not despotic—Has the Government of India the despotic
prerogatives of the Moghul Emperor and other Indian
Princes %—Power of Parliament to regulate and cut down
prerogative—Power how far possessed by Colonial legis-
latures and by the Indian legislatures—Such power
absolutely necessary for good government in the colo-
nies. v res e e v -

Executive must ultimately be subordinated to legis-
latures in all countries—Legislature why bound to be the
regulator of the administration in modern States—Never-
theless concentration of large discretionary powers in a
central executive essential to good government.—Problem
of modern administration how to prevens misuse of these
powers—Ultility of advisory councils even after control of
executive has passed- to a representative legislature—
Advisory councils in Germany—The reorganised Counncil
of State in France—What stands for private and local
legislation in France is done by Council of State—
English Privy Council—Governor’s Council in British
colonies, modelled thereon, are advisory-—Councils in the
States of the American Union, though originally advisory,
have come to be controlling bodies—The Bundesrath
in Germany: its relations with the Emperor—Cabinet
government the necessary outcome of a government con-
trolled by a representative legislature—Its increasing pre-
valence—Its uncounscious evolution in England—Non-Self-
governing Crown colonies with representative legislature, a
recognised anomaly—Government may be Parliamentary.
without being Cabinet government, but this too a temporary

" phase—Essentials of Cabinet government—Is a Cabinet
council advisory only 7—Its relations with the Premier—Not
all ministers entitled to Cabinet rank, but Cabinet ministers
must be heads of important departments of State to secure
Parliamentary control over them—Collective responsibility-—
Fach minister’ has independent charge of a department :
Cabinet governmient therefore not collegiate—Its general
effect—Its imperfect realisation in other countries except .

Belgium—Oabinet form of government the goal of all consti- ™

tutional government—Relations of the King and the Premier
in England-—King the permanent and Premier the political
chief of the United Kingdom—Why an elected President
cannot fill this position equally effectively, nor a Viceroy
unless term indefinitely extended—Why term cannot be
extended ... e e

Cabinet government the only possible form of govern-
ment, consistent with the rule of law, in a single-headed
administration with a legally irresponsible chief—First step,
legal responsibility of ministers— Responsibility for policy
to law-making body necessarily follows s s

Appreciation of the American non-Cabinet government
—XNon-cabinet government more compatible with an elected *
than a hereditary chiefship—Origin of the American form
of government, why it is non-Cabinet—Origin of the State
governments with their weak executive—Political salvation
of the States due to creation of a National Federal govern-
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ment which originally impotent has wisely been suffered to
grow strong—The Chief Executive is responsible to the
people through his election, though not to the legislature
similarly elected—But for the protection of the Federal
government, State governments would have had to develop
a strong execative ...

(Character of American colonial administration—
Resemblance to British ,Crown colony government with
representative legislature—Final phase of such governments,
a State within the Union—Promise of independence to the
Philipine Islands) . ...

Oy

LECTURE XL
ORGANISATION OF DEPARTMENTS

- (In the Central Executive.)

Organisation of departments determined by the nature
and kinds of work to be performed-—Varieties of work of the
central executive : (1) Legislative power—The veto—-Its
utility in countries where there is much class antagonism——
(2 Diplomatic power—Participation by a chamber or the
whole legislature—(8) Military power—Influence of legisla-
ture—¢'State of siege”—(4) Judicial power—Power of
pardon—(5) Administrative power: (i) Power to organise
departments and offices—Growing control of the legislature
through the power of the purse, ¢. g. in England—Should
departments be orgenised by the legislature or the executive?
—(ii) Control over the personnel of the services——Legislative
encroachments on this power—(iii) Ordinance power—
(6) Auxiliary powers: (i) Financial—(ii) Direction of colo-
nies—Resulting classification of. departments—Whether
subordinate governments can have: (a) A department of
foreign affairs—(b) Of defence—(c) Of customs—Depirt-
ments of internal affairs differently organised in different
countries—Thejr significance—All  departmental heads
not ministers~—Government by departments makes co-or-
dinated administration difficult—Collegiate administiation
has nevertheless to give place to departmental —An Indian
illustration—The manner in which the Viceroy’s Council
works—The working of the Euglish Cabinet—Council of
Miristers on "the Continent—In France—In Germany—
General driét of modern administration towards bureaucra-
cy—(The Administrative Code of Illinois)
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LECTURE XII.

ORGANISATION OF OFFICES AND
SERVICES.

Organisation of offices—Single-headed or collegiate—
Organisation of services—Different systems suited to
different services—Salaried and honorary services—Perma-
nent and rotative 'services—The ‘spoils system” of the
United States and Italy—Its evils

Permanent paid service habitually subjected to lay
control in England as a safeguard against bureaucracy—
Defects of professional service: (i) .From the point of
views of efficiency—(ii) From the political point of
view—TIts attempt in England to influence the electorate—
Suggested remedy—How met in Vietoria—The Prussian
bureaucracy—Does not control, but is controlled by Govern-
ment—Bismark’s measures against its abuse in the interest
of a class—appreciation of Prussian bureaucracy-—Control
of the administrative courts—The Austrian bureaucracy—
(The Russian bureaucracy)—Dr. H. A, L. Fisher on the
Indian Civil Service—It controls the Government—*“A
rigid system of administrative caste”—ZEsprit de corps’—
The way out of it—(Fallacy of the argument that the
Indian and Colonial services furnish a training ground for
rulers)—The inherent drawbacks of all bureaucracies—It
tends to make the population unpatriotie, if not revolu-
tionary, and accentuates class antagonism .,

Permanent professional service indispensable to modern
progressive administration—How it should be controlled :
(i) Subjection to disciplinary control by the higher ad-
ninistration—(ii) Subjection to popular control—(iii) Sub-
jection to law—(iv) Elimination of patronage—Internal
regulation of services whether should be by law or left to
executive discretion—(1) As to elective offices—Qualifica-
tion tests should be laid down by law—Laws penalising

corrupt practices at elections—Necessity of political educa-*

tion to cope with apathy and corruption—(2) As to
appointive offices : Regulation by law needed to eliminate
the evils of patronage—The examination system : (i) In
Prussia—(ii) In France—(iii) In England—(iv) In the
United States—(v) Io India,—“Reserved appointments”,
theoretically, but not in practice, open to Indians—The
Provineial Qivil Service—Special services oo

Present day tendency to check abuses of patronage by
statutory or administrative rules—Direction and promotion
of officials must be left largely to executive discretion, as
also removal,
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B, LEGAL RELATIONS.
— e ri—
LECTURE XIIIL
" OF THE STATE.

(i) Introductory.

Legal relations of functionaries—Functionaries classified
for the purpose—The State as subject of legal rights and
dudies. .. '

see CXYY “se

(ii) Legal Relations of the State,

Can Government be a litigazt in its own courts 2—
Practical answer to a practical question—Recognition of
the juristic personality of the State obtained on the Con<"
tinent of Europe but not in England—Mr. Maitland on
. the failure of English law to recoguise the corporate

chamcter of the State—King viewed as a “corporation sole”,
a futile substitute for the true theory—Lack of a scientific
general theory partially made good by positive rules of law
and practice in Anglo-Saxon countries—When State may
be impleaded in courts under English common law-—It can
gue ag of right, but is suable only by permission—Remedy
“against State by petition of right in what cases available
in England—Petition of right does not lie for torts of
Government or its agents—The fiaf and its significance—
For torts agents of Crown personally liable—How may " this
make State responsible indirectly-—Remedy more restricted
in America—On the establishment of the Republic, petition
of right lay to the legislature—The Court of Claims
and the Yederal - District Courts now entertain peti-.
tions against the Federal administration—No petition of
right necessary in India and certain British colonies where
remedy by suit available under statute—Statutory actions
against the State in British colonies and the United States
classified : (i) Remedy in special cases—{ii) General
right to sue given how restricted by interpretation—Remedy
as a rule denied in respect of ‘‘governmental acts”—
Tomunity exfended in Amervica to beards and corpors-
tions—Remedy in Scottish law—Remedy in India—Suits
which formerly lay against East India Company—What the
Company could be sued for—Acts done by it in the exercise
of its delegated sovereign powers—Claim of immunity
in respect of such act, when illegal, at the suit of a British
subject, not sustainable on principle—Indian decisions to
the contrary of questionable authority—Defence that act
complained of ‘‘act of “State”, when admissible according
to the English constitutional law applicable to India—No
immunity for “governmental acts” not strictly ‘‘acts of
State’’—Governments suable on the Continent as Fiscus and

¢
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also for “acts of administration” but not for “acts of
government”—What are “acts of government” ?—What are
sacts of administration” 7—They cover ‘‘private law” as
well as political acts of Government—In what cases pecuni-
ary claims arise—Relief for abuse as well as over-
stepping of authority—A comparative estimate of Ameri«,
can and Continental law—The former far less liberal than
the latter—Indian law as erroneously interpreted in some
decisions less liberal than American or English law—
Indian law correctly interpreted should be more liberal
than Continental or English law

Is the English law immunity of the State for tort justi-
fiable on grounds of public policy—Views of Maitland—.
Of Miller, J., of the Supreme Court of the United States—
No real ground for apprehending serious consequences
from admitting such liability—Not all public servants
agents of Government—Government of India a juristic
person by statute—Can an act of a public servantin India
be considered to be wltra vires of the Government?—
Comments on Shivabhajan v. Secretary of State and Nobin
Chunder Dey v. Secretary of State—True reading of sec-
tions 42 and 68 of the Government of India Act of 1858. ...

Need for recognisirg the corporate character of In-
dividual colonies and dependencies of the Dritish Empire,
of the lmperial Government and of the Government of the
United Kingdom—Australian Commonwealth and States
incorporated by local statutes—New Zealand judicially
denied corporate status—Mr. Salmond’s theory of plural
personality of the King examined—True solution—Legal
position of the States in the American Ubion ..,

Privileges of Government as a litigant : (1) In Eng-
land—(2) In India—Common law preragatives of the
Crown in India—Indian statutory provisions relating to
proc\edure—Suits and executions against Government

LECTURE X1V. .
' OF THE SUPREME EXECUTIVE.

Cabinet government a compromise between a single-
headed and a collegiate Supreme Executive—TLegal irres-
ponsibility of the Chief Executive essential to all govern-
ments but need not be absolute—Absolute irresponsibility
of Sovereign Kings and Assemblies—Reduces itself to legal
irresponsibility when the King becomes holder of an office—
Instances : (i) The Consuls of Rome—Qualified nature
of their immunity—(Liability of Roman Magistrates to
impeachment for crimes and arrest for contumacy by
Tribunes during office)—(ii) The President of the United
States of America——Qualified nature of his irresponsibility—
The descent from absolute to qualified irresponsibility not
easily accomplished when Chief Executive remains hereditary

—Absolute irresponsibility of the King why questioned

Y
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in Feudal mona chies—Acknowledged irresponsibility
of the King in England contradicted by his coronation
oath—Reconciliation of the conflict by English lawyers, a
triumph of dialectic and common sense—Responsibility of
ministers deduced f-om the irresponsibility of the King—
Importance of the discovery—Spread of the doctrine almost
everywhere except in the United States, even in Republican
countries—(Are subo ‘dinates corrying out the illegal orders
of the President of th: United States immune from action ¢)
Reason why the anomaly is tolerated in the United States
—Not favoured in the Latin American Republics or by
France—Ministerial 1esponsibility in France ..,

Legal position of Governors General, Governors and
Viceroys in British colonies—Tendency to make them
legally irresponsible, if warranted by English constitutional
law—Governors and Viceroys must equally act within the
law—Certain Irish dencisions to the contrary not approved
by Enoglish judges—Mr Tarring’s summary of the law
criticised—Legal posiiion of the Governor General of India
—Statutory immunities of the Governor General, Governors
and their Councillors 'n India ; Their origin and limited
scope—Power of Indian legislatures to extend them—TLegal
position of the Goverror General compared with that of
thee President of the United States—Power of Governor
‘General in Council :0 give immunity to subordinates
carryigg out their writtan order—Its limits—Logal position
of Governors in Crown Colonies—Governors and Governors
General like other offizials not personally responsible for
breaches-of contract m:de by them for Government and for
wrongs of subordinato officials—Statutory immunity of
Members of the Secret:ry of Stale’s Council and of the
Secretary of State. .., aee

Jurisdiction of orcinary courts wholly or partially
excluded in trials of the American and French Presidents
for treason ete.—Impeachment for crimes only and with
sanction of Lower Houe—Impeachments in' England did
not exclude jurisdiction of courts and not confined to trials
for crimes or to trials of 1igh officials only—Original purpose
of impeachment—Its later use to enforce the responsibility
of Ministers to Parliamer t—Why it has fallen into desue
tude—Procedure open 0 abuse—Courts of impeachment
independent of legislatire set up in other countries to
prevent abuse, but not in France, in the United States
and in the Argentines—Procedure for trial of Presidents in
other Latin éepublics of America—Trial of Governors of
the States of the American Union—Impeachment of colonial
Governors und high offici¢ Is in England practically obsolete.

Inviolability of the Stete and the Supreme Executive—
Treasons originally confined to enemy acts against the State
by a subject and punished by single acts of State—Composi-
tion for a King’s life in Farly Anglo-Saxon law—Treason
law of Alfred’s time implie s inviolability of King’s person-—
Inviolability of the persons of the Magistrates in Republican
Rome-—Inviolability of the King a necessity in early
polities—Its undue extension later in both Rome and

\
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modern European monarchies—Penalty for treasons in
Feudal Europe—In England—Complete identification of
the State and King for purposes of the law of treason—Re-
emergence in recent times of treasons not connected with
the King’s person—Récent amelioration of the law of
treason in England—Minor offences against the person of
the King made misdemeanours—Misprision of treason-—
Sedition law of England—Other treasonable crimes—
Treason law of the United States uninfluenced by English
tradition—No offence against the person of the President
is treason—Other offences against the State crimes not
treason—Treason law of British colonies and dependencies
—English law how far applies in different classes of
colonies—In India—(i) In the Presidency Towns—(ii) Out-
side—Treason law (1) In Canada, New Zealand and
Australia—(il) In Asiatic colonies—(iii) In the West
Indies—(iv) in South Africa—(v) In India.—Offences
against the State in the Indian Penal Code include per-
sonal injury or the threat thereof to certain high
functionaries—Offences against the person of the King

not dealt with in Indian enactments— English treason

law touching the King’s person probably applies in
India

Treason law (i) of France—(ii) of Germany—(iii) of
Italy (iv) of Spain—OComparative estimate of the treason
laws of the world e

Irresponsibility of the Chief Executive does not give
his wrongful act legal validity—Acts of the irresponsible
Chief Executive may be collaterally attacked in courts
Of laW vee ) “es e vor

Tegal position of Executive Councillors—(i) In Indis,
(ii) in Germany, (iii) in Switzerland. o e

-LECTURE XV.

OF MEMBERS OF THE LEGISLATURE.

Intimidating the legislature regarded as a State offence
in some countries—Privileges and immunities of legislators
sufficient to constitute a status—They have originated in
England and in quite modern timss—How far necessary in
the public iuterest—Lb'reedom of speech and debate— Freedom
from arrest—How won—(1) Freedom of speech and debate
—1399-1407—Strode’s Act, 1512—1541—~1629—(2) Free-
dom from arrest—1404—TFerrer’s case—Commitment for
breach of privilege, 15643—1642—FExtravagant claims of
privilege arbitrarily enforced by summary commitment for
contempt—Courts powerless to grant relief—(Subserviency
of courts to Parliament in the-18th and the 19th centuries)
—Extreme cases—Duration of commitments—Present
extent (i) of privilege of freedom of speech, (ii) of privilege
of freedom from arrest—Duration of the privilege—(iii)
Privilege of commitment for breach of privilege—(iv) Right
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of the House to provide for its due composition—(v) Right
to regulate its own proceedings—(vi) Exemption from
service on ; uries—(vii) Power to withhold publication of pro-
ceedings— Present state of the law in England—Parliamen-
tary privilege in British colonies—Parliamentary privilege
in India does not exist—Legislative Councils of India have
no control ¢ ver their own composition and proceeding but a
limited control over rules of business—Members of legisla-
tive counciis in India have no legal character—Parliamen-
tary privilege.in other countries borrowed from England—
Points of agreement between the laws of different countries
—(i) Freedom of speech and debate—(ii) Freedom from arrest
and prosecut’on—Members of legislatures triable only before
the Supreme Court in Holland and in Spain—Liability to
impeachment for official crimes in Mexico—Parliamentary
privilege in the United States—Members not liable to
impeachment 1s in Mexico-—Power of Congress to determine
its own com)osition—Expulsion of members—No legal
liability for no.1-feasance or mal-feasance in office

V————

LECTURE XVL
OF JUDICIAL OFFICERS.

Distinction bitween function and status—Independence
of the judiciary ¢s a condition of the ¢“rule of law”—-Its
origin in Englacd—Its absence in the Roman Empire—
English judiciary radicully different from the Roman—The

judicial system in monarchical France—Feudalisation of the

Jjudicial office, waich in consequence becomes saleable—
Resulting independence of judges—Other less desirable
consequences : heritability of office and the system of judi-
cial fees—Judicia' system of the Revolution—Elective
judges—dJudges made appointive and removeable by the
constitution of 1802 ., e

Judicial system in England—Its main features: (I)
Power to establist and organise courts now belongs to
Parliament—Power to establish courts by prerogative in the
colonies. (II) Indeoendence of tenure of judges and magis-
trates— Life tenure in judicial offices in fact though not in
theory, as to the lower judiciary—Hierarchic organisation of
courts as aesecurity ayainst executive interference—Salary of
judges—Conclusive value attached to judicial pronounce-
ments—Its effect. (I1I) Trial by jury—The lay element in
judicial administratiot —1ts value—How eliminated in Rome
and monarchic France—Combination of lay and expert ele-
ments in judicial adm nistration in Jingland, not an isolated
phenomenon— Why nct likely to be abolishedin England—
Not applied in petty cases—Less suitable in civil than in
criminal cases except in cases of slander, libel, etc.— Differ-
ence in method in civil and criminal trials~—Judges’ power to
require a special verdic: in civil, but not, except at the jury’s
option, in criminal cases—Historic controversy as to the
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respective provinces of judge and jury in sedition trials—
Adoption of the system of jury trials in other countries.
(IV) Immunity of judges  and jurors, an exception to the
general rule as to legal liability for misfeasance in office—
Immunity not absolute— Liability to criminal prosecation
of judges for misconduct in office—Criminal liability of
judges for acting in excess of or maliciously within jurisdic-
tion—In cases of judges of courts martial—In cases of
judicial officers proper—Civil and criminal immunity of
jurors—Civil immunity of judges (1) for acts within juris-
dietion, (2) for acts outside jurisdiction—Civil immunity of
magistrates and justices of . the peace—Immunity of judges
in Rome more restricted—Remedies available against judges
in England—(V) Power of commitment for contempt—ITts
origin—Power inherent in King’s Courts only—Courts of
Record have this power as Royal Courts—Nature of the
power of commitment—Contempt of court, a misdemeanour
punishable in the ordinary way or by summary con:mitment
-—Contempts of courts not of record summarily punishable
by the King’s Bench—-Power of summary commitment liable
to abuse—Various views as to its rationale—(1) Black-
stone’s—(2) Wilmot J.’s—(3) Recent opinions. (VI) Spe-
cial protection of criminal law. ...

Judicial system of India—(I) Power to organise courts—
Courts established either under Parliamentary charter or by
local Indian legislation—Constitution of civil and ecriminal
courts other than Chartered High Courts—Special courts
under the Defence of India Act, a temporary expedient—
(II) Hierarchic "organisation of the Indian judiciary—
Tenure of office during pleasure for (1) High Court judges,
(2) judges of other civil courts, and (3) of criminal courts
—In fact it is for life—Public Servants’ {Inquiries)
Act—Promotion and transfer of judges. (ILI) Jury trial
in India in criminal cases only and that also restricted with-
in narrow linits —(I'V) Immunity of judges and jurors in
India—OCriminal liability for judicial misconduct of High
Court judges—J udges of the High-Court not liable to arrest
or imprisonment by the Original Side of the High Court
and Presidency Small Cause Courts—Criminal responsibility
as a public servant—No prosecution without Government
sanction—Criminal responsibility for consquential injuries—
. Civil responsibility of judicial otficers in India—Act XVIII

of 1850—No sanction of Government is necessary for a
civil action—(V) Power of committal for contempt—Courts
" of Record—Presidency Small Cause Courts—Other Courts
~Power of Chartered High Courts to commit for contempt
of themselves and of Mofussil courts—Power of Presidency
Small Cause Courts—Power of other courts—(VI) Special
protection of criminal law, hardly auy by statute, but exists
under common law in so far as it applies—Is contempt of
court a common law offence in the Mofussil ?—Application
of common law outside Presidency towns.

In the United States: (I) Organisation of courts,—
(TI) Tenure of judges—Election of judges, objections to—
(I1I) Assault on a judge, & crime against justice
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In other countries—Their debt to England : (I) Orga-
nisation of courts—(II) Tenure of judges—Promotion and
transfer—(II1) Jury trial—(1V) Immunity of judges etc. ...

\ ~
p—

LECTURE XVIIL,

OF MINISTERS AND HEADS OF
DEPARTMENTS.

Their responsibility before law,

Legal responsibility of ministers distinguished from
their political responsibility—The principle. of ministerial
responsibility formulated in non- Dnghsh constitutions,
borrowed from England where it is natural—On the
Continent it is an ezotic planted in. an uncongenial
soil-—General rule on the Continent : officers should not
be sued without the leave of the State—The doctrine of
ministerial responsibility, the first breach in the privileged
position of officials on the Continent—Legal responsibility

of officials generally, as it exists to-day on the Continent— -

- P&wer of State to assume responsibility for the officials’
act and have it tried before an administrative court—
“Raising a conflict’—Functions of Courts of Conflict or

Competence—Unsatisfactory working cf ministerial respon- .

ponsibility on the Continent—%“Acts of government” ex-
cluded- from judicial examination . altogether—Criminal
responsibility for acts other than ‘‘acts of goverpment”,

at first imperfectly realised in Prussia, through the mstltu-
tion of public prosecutors and competenbe courts, both

creatures of the ministry—Recent improvements—Pro-

vision as to impeachment of mioisters in the Prussian
constitution, nugatory— Theoretically unrestricted, the cri-
. minal hablhty of officials in I'rance curtailed by the
institution of public prusecutors—Ministers npot triable
before ordinary courts, but impeachable—Impeachment
displaced by Parliamentary responsibility of m nisters—
Impeachment trials chiefly relied on by nations to enforce
criminal responsibility of ministers—Courts of impeach-
ment outside England and the United States—Criminal
prosecution of officials in Switzerland with consent of Federal
Council or Assembly—Civil liability of officials in France
for “personel acts”—In Germany also civil courts will refuse
to try case, if ac6 found to be ¢official act”— Remedy in
ordinary courts for personal wrongs only—In Austria—
Limited character of the relief available in administrative
courts—No civil liability of officials for personal wrongs—
Provision as to impeachment of ministers nugatory—Similar
conditions in Italy except that ordinary courts entertain
administrative cases—No personal liability of officials—Pro-
cedure in Switzerland—Suit against officials to be preceded
by appeal to administrative authority-—State assumes ‘res~
pousibility when suit against Federal Judge or Councillor—
Criminal rgsponsibility, o

422-425

425-433



( xxiv )

Legal responsibility of officials in England, civil and
criminal—State necessity no defence—officers no better than
private individuals in English law—“Responsibility,” not
“privilege,” the keynote of the law of officers in Eogland
—Common law crimes of mal-feasance in office—Are minis-
ters exempt from eriminal proceeding in cordinary courts?
Liability to impeachment for these and other crimes—Im-
peachment made obsolete by Parliamentary responsibility
of ministers—Civil liability of ministers the same as that of
other officials—Non-liability upon contracts concluded on
on behalf of Government—Remedy when officer trustee—
Civil liability for non-feasance and mis-feasance in office—
Officers, if may be sued in their “official capacity,” except
under statute -—Superior officer not Hable for torts of subor-
dinates—Exceptions—Mr. Todd’s statement of ministerial
irresponsibility examined—Why instances of actions against
ministers so rare—English courts ready to interfere with
corrapt exercise of even discretionary powers—English
principle of unrestricted legal responsibility does not lead
to vexatious actions—If it did, leave of legislature would
probably be made necessary for initiating action-—Criminal
proceedings against ministers in France and the United
States only by way of impeachment .

No remedy in England in cases of erroneous exercise
in good faith of official discretion—Such remedy availabls
only throngh administrative courts on the Continent—Eng-
lis system nevertheless superior—It secures strict adherence
to law by officials and keeps down official arrogance—
Respousibility of officials in the United States—High offi-
cials how far specially protected by the law of crimes—

Ministers and high officials do not constitute a separate

status, yeb require separate treatment on account of their
importance and to illustrate the doctrine of ministerial
responsibility—The present lecture covers cases of officers
generally to a considerable extent..,

t———

LECTURE XVIIL
OF OFFICERS GENERALLY.

Tegal relations of officers are either (i) toward their
employers, or - (ii) towards the public —(T) The official rela-
tionship, its nature—Naturally extra-legal in personal
monarchies :—(1) in the Roman Empire—(2) In the Mero-
vingian monarchy—(3) In England—Official tenure tends
te become legal in Feudal governments-—Hereditary and
purchaseable offices in France—Later distinction between
purchaseable and non-purchaseable offices due to monarchic
influence—Officials under Napoleon removeable—Sale. of
offices made a crime in Eagland—The passing of hereditary
offices—Legal tenure of officials in Germany, a relic of
Feudalism—Traces of Feudalism in English practice though
not in English law—Tendency of official tenure to be legal
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in republican governments : (1) In Greece and Republican
Rome—(2) In England—Why in England general rule of
removeable tenure still retained—Power to dismiss rarely
exercised in practice but retained in law for the control of
the Civil Service—(3) Official tenure in Awmerica—Origiu of
the “spoils system” (cf. appointment by lot in Athens)—
Now generally condemned and sought to be eradicated—
Real nature of official relationship, not one of contract,
but of status—Is it modifiable by contract ¢+Not in Eng-
land—Claim for arreiwrs of pay and pension if legally
maintainable in England—The law of official tenure in
England summarised—The law of official tenure in the
United States—Tenure of corporate office, contrasted with
tenure of office under Government—The law of - tenure of
corporates offices—The law of official tenure in the British
colonies—The law of official tenure in India—Legal value
of the Secretary of State’s “‘covenant” with the members of
certain  services—the Public Servants (Enquiries) Act
examined—A comparative view of official relationship in
different countries—Legal and extra-legal tenure of office
—Obligation to accept office—Progress of voluntarism in
modern times—Acceptance of honorary offices made obliga-
tory by statute—In Kngland and America—Acceptance
not obligatory in France—Obligatory as to honorary service
in Germany—Should - acceptance of honorary services be
made obligatory in India—Compulsory service in Imperial
Rome ..,

ace e

II. Officers” rights—(a) Right to oftice, how enforce:
able in England—In Awmerica—In India—On the Continent
of Europe—(b) Right to resign if exists—In the British
Empire—In America—In France and Germany—(c) Right
to promotion—(d) Right to compensation—Pensions if
legally recoverable—In India—Right to compensation hoiv
enforced on the Continent of Europe. )

- IIL  Oflizers’ duties—( a) Duty of good conduct
enforced by office discipline—In Germany—In England
_and America—In India—Government Servants’ Conduct
Rules—(b) Performance of official duty enforced by office
discipline and also by penal law—The latter more in evi-
dence in England and Americasthan on the Continent—A
suggested reason—Mal-feasance in office a common law crime
in England—Particular acts made crimes by statute in all
countries—Crimes of abuse of official powers—In England—
In India—(c) Duty of obedience—Need of discipline—The
‘danger of a dfsciplined service not subject to law

IV. Necessity of subjecting officials to law, admitted
everywhere in theory, but not fully realised in practice on
the Continent—The plea of “State necessity” analysed—.
Its inadmissibility in England makes for the “rule of law”
—Indirect way in which immunity of officials is secured in
India in some cases—Position- in America—Nc adminis-
tration in accordance with law when Government servants
cannot be sued without State’s sanction—Necessity of sanc-
tion replaced in the Continent of Europe by the institution
of administrative courts—Officials freed from personal

d
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responsibility when proceeding allowed against the State~—
But not in England—English and Continental rules con-
trasted—Officials liable to criminal actions in the ordinary
courts on the Continent but prosscutions controlled by
Government—DPublic prosecutors on the Continent and in
England—In America—Evils of the monopoly of prosecu-
tion by public prosecutors—Difference in the relation of
officials and the law in England and on the Continent—
“An illustration—‘State of siege” in France, unknoown to
English law—Legal position of civil and military officers
participating in the suppression of riots in England—TI¢s
implications—“State of war”, and the legal position of the
military authorities in relation thereto

Power of Government of India to proclaim a “state of
rebellion” and try certain offences by special courts not sub.
ject to review by High Courts-—Officers and soldiers taking
part in the suppression of riots not criminally responsible
for acts done in good faith and may not be prosecuted for
other acts without Government sanction—=Superior Govern-
ment servants can be prosecuted for crimes committed in
the discharge of public functions only with Government’s
permission and then oniy in a manner to be determined by
Government—Civil liability of officials in India how saffected
by statutory grants of powers to interfere with subjects’
rights coupled with grants of immunity from action for
erroneous or wrongful use—Permissible grants of immunities
to public servants—Immunities of the Chief Executive, of
legislators and judges necessary in the public interest-—=
Immunities of ministerial officers in England—(a) When
acting under warrant or order of superior courts—(b) When
acting- under warrant or order of other than superior courts
—In America—Are military person excepticns ?—In India
—Different rules in regard to civil and criminal immunity—-
No immunity in general of officers other than those already

. considered— When special injury necessary to sustain action
—Breach of discretionary duty when acticnable—Superior
officer not ordinarily respousible for torts of subordinate—
No liability in respect of contract on behalf of Government—
Public Authorities Protection Act of England—Its scope—
Similar protection in India—2Notice of action-—~Other privi-
leges—Limitation ...

V. Special provisions of eriminal law to protect officers
—In England and the United States—In France and
Germany—In India—Right of private defence how qua-
lified when wrongful act that of a public servant— Resistance
to illegal acts cf public servants when offence and when not
—Resistance of illegal act of public servant in itself not
offence, but only on account of its consequences being in
excess of the right of private defence

VI. Legal position of officers de fucto—ILegal position
of person holding office created under an unconstitutional
statute .., e o
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LECTURE XIX.
OF MILITARY PERSONS.

The military status as distinguished from the ordinary
official status—2artial loss of civil rights—DMilitary persons
governed by a special code of military law—Development of
military law—Obaracter of military lawin Iingland ab
the present day—Severer and more summary than civil law
~—Military courts a specialised variety of administrative
courts in fact in England, though in theory affiliated to the
superior civil courts—Issue of prerogative writs against
military courts and officers—High Court never uses these
- writs to interfere with matters of military discipline—Action

for damages for wrongful exercise of military authority when
maintainable—Criminal prosecution for abuse of military
authority—Military law is law though it sensibly diminishes
civil rights—Concurrent jurisdiction of military courts over-
civil offences—How exercised—A soldier in Eungland is
subject to all civil duties—Unhappy situation of a soldier
-asked to quell a riot—Why not relieved against—Immu-
nities and protections of wmilitary persons concerning the
digcharge of their official duties

The, military law of India—Military privileges in India
~Relation of civil and military courts in India not defined

Exclusive subjection of soldiers to military law and.
courts more complete on the Continent—ZFrench and Swe-
dish military law now resembles the English—Scope of
military law in war equally extensive in all countries—
Jurisdiction in cases of civil offences in times of peace how
ordered in different countries—Trial of joint offences by
soldiers and civilians,

eve
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LECTURE XX.

OF LOCAL AND OTHER PUBLIC
CORPORATIONS.

Corporations as a subject of philosophical and historical
study—«Personality” of corperations—Corporations only
patural pemons in archaic society—Later recognition of
individuals as legal persons while corporate personality
comes to be regarded as abnormal—Corporations regarded
a8 abnormal persons but nob apparently as mere creatures
of the State in Roman law—Feudal order forced to0 make
room for communes—How communes came nevertheless to
be regarded as artificial persons and as creatures of the
State—Common law prevents total absorption of communes
in the State in England—The progressive absorption of the
communes in, the State on the Continent—In France—

1n Germany—Communes made creatures of statutes in

England by Parliament—Strich interpretation of powers of

~
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statutory corporations—Subjection of municipalities to
State legislatures in America—Relations of the State to
local corporations at the end of the 18th century in Europe
and America—(1) General and (2) Special—In England
and America local corporations licensees of the legislature,
not agents of the State—On the Continent, agents of the
Government—Attitude of the British Parliament towards
local corporations—Of the State legislatures in America—
Why delegations of large powers to local corporations on
the Continent possible "

* The 19th century the era of municipal reform in Europe )

—Prussian municipal reform a gift of its Government to its
people—Motive of the gift, cultivation of civie spirit with a
view to national consolidation against external attack—
Stein’s Municipal Ordinance of 1808 —Subsequent develop-
ments—Competence of local authorities in Prussia—The
administrative court of Prussia on the-“competence of the
commune—Local authorities in Prussia have all powers not
expressly withheld from “them by law in local matters—
Municipal reform in France—Reconstitution of the com-
maunes by the Constituent Assembly of 1789— Centralisation
by Napoleon—Reforms of 1831 and 1848—Reaction in the
Second Empire—The Municipal law of 1884—The present
organisation—Communés of Holland avd Belgium—Muni-
cipal reform in England—Administrative control over
English municipalities—Its real character—The <‘‘grant-in-
aid” system of control—Character of ldcal autonomy in
England—Excessive legislative interference with the orga-
nisation of local authorities in America—Remedies therefor
—(1) Prohibition of special charters—(2) Home rule
charters, which in effrct give courts authority to determine
the competence of local authorities—Suggested reforms—
(1) Legislation by general charters—(2) Local autonomy
coupled with central administrative control ... e

Mr. Sydney Webb’s comparison of English, American
and German systems and preference for the first—Contrary
view of Mr. Dawson—His comparison of English and
German systems of local self-government favourable to the
latter—Independent initiative, according to him, impossible
in England, otherwise in Germany—English local govern-
ment according to Mr. Dawson more bureaucratically con-
trolled than German—XLocal government ideals in Germany
according to Mr. Dawson—English local administration is
in need of improvement, but not of Germanisation—Its
defect—English local authorities pxtificial statutory bodies
and not juristic persons in anyreal sense—Continental
local corporations truly juristis persons but under adminis-
trative tutelage, the amount of their personality varying in
different Countries—The prineiple of ‘“‘speciality” limits
corporate capacity in France—Accepted but not seriously
enforced in Belgium, and unknown elsewhere—Limitations
on corporate capacity on the Continent due to the pres-
cription of .*obligatory services” and the imposition of
financial limitations—These limitations how regarded on
the Continent—Senor Eduardo Valdivieso’s analysis of
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Continental provincial authorities (other than those of
Germany)—Limitations on the corporate capacity of German
local bodies—German ban on politics in local administra-
tion—The 1eal cause of municipal progress in- Germany—
Not the system but the common national spirit which has
animated officials and non-officials alike—The English
system transfigured by the spirit of progress has had equally
satisfactory results in New Zealand—State socialism in
New Zealand T oee

. The internal orginisation of local bodies as bearing on
their autonomy-—(1) In England, unicameral omnipotent
council—(2) deparation of powers in America and Conti-
nental Barope: (a) In the United States, bicameral coun-
cil and executive veto—The Galveston plan of unifying all
authority in a small board of non-party bnsinessmen—(b)
In France, separation of executive and deliberative func-
tions—(c) In Holland, Belgium Austria, Hungary, Switzer-
land, balance in favour of council as against executive——(d)
In Germany, predominance of the permanent professional
element over the representative body— Why notwithstanding
its manifest superiority in visible results, German local
administration inferior to Iinglish—The “essence of self-
government” Vo

L]

The personality of local corporations in India—Ideal
embodied in Lord Ripon’s Resolution of 1882.—-Not realized
in practice outside Presidency towns— Changes contem-
plated by the Resolution of 1915—Presidency municipali-
ties . of Calcutta, Bombay and Madras—Constitution of
corporations—Executive officials—Large powers allowed to
the Caloutta and Bombay corporations—Relatively
stringent control in Madras—The present position of local
corporations in India .., Ve -...

Need for protecting individuals from encroachments on
their rights by communes even when fully representative
corporations—Complaint from Belgium which like England
has no administrative courts—Commendations of the

administrative courts of France, specially of the Council of -

State—Administrative courts in other countries—Subjection
of local corporations in England and America to judicial
control—When corporate act or acts of its officials liable to
attack as ulirg vires—Permissive and mandatory duties of
local corporations—Liability on contracts—XLiability for
torts—Immunity of local corporations in America for torts
committed in®the performance of governmental functions—
Prof. Munro on the powers and responsibilities of American
municipalities as compared with those of Europe—Need for
enhancing both powers and responsibilities—Criminal
liability of local corporations for non-feasance and for mal-

. feasance—Limits of such liability—A Calecutta case—

Extraordinary judicial remedies: (1) Scire facias—(2)
Quo warranto—Nob available against statutory corpora-.
tions—(3) Mandamus—(4) Cortiorari—Power of High
Courts in India to issue prerogative writs—Local corpora-
tions and their offlcials e aer
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Other local eorporations besides municipalities and rural
boards—Other public corporations—(1) State railway
companies—(2) State universities—Tendency in the direction
of setting up self-governing bodies subject to administrative
supervision—Use of.the corporate idea to obtain damages
against the State for officials’ torts

Quasi-public corporations ... s e

S———ce

LECTURE XXI.
CITIZENS’ RIGHTS.

Citizens’ rights defined—Relation of opposition involved
in the conception of citizens’ rights, between State and

citizens—Fundamental unity underlying differences, but the -

differences are real—Character of the opposition in Ancient
and Medieval polities—The genesis of citizens’ rightd—The
English Hagna Carta of 1215 the historic source of citizens’
rights in modern public law—The real character of the
Barons’ demands under it—Feudal charters of Spain and
Hungary—The Barons’ reservation of the right to compel
fulfilment of the charter by force—Progress from “charter”
to “bill of rights” in England—First conscious claim of
personal autonomy in the American Declaration of Indepen-
_dence — Difierent conceptions of citizens’ rights in England
‘and America—Citizen’s rights in England guaranteed
against interference by the exeoutive not by the legislature
—Parliament’s omnipotence in England

Citizens’ rights placed above interference by the legis-
lature in America—The American bill of rights—Limits
of governmental powers ultimately determined not by the
legislature but by the judiciary in America—Why even
representative legislatures cannot be suffered to be made the
ultimate custodians of peoples’ rights—=The scope of legisla-

tive activity not seriously restricted by the Fourteenth

Amendment-—Constitution itself amendable—Constitution
the sapreme law in Anierica and court its final interpreter
and guardian and guardian of people’s rights—Advantage
of the arrangement—Fundamental rights of the citizens
protected by the Fourteenth Amendment .,

aes

Citizens’ rights in Great Britain, in its Self-governing
colonies and Crown colonies and dependencies—In India
—QGuarantees due to the restricted power of the Indian
legislature—Section 32 of the Government of India Act of
1915—S8ection 656 ... e " ™

Citizens’ rights under the British constitution—Citizens’
rights in France—No bill of rights in the present consti-
tution—Rights worked out by the legislature as in
England ase S [T . ser we

Practice of including bill of rights in <onstitutions in
Europe and Latin America does nob place citizens’ rights

- above interference by the legislature, chiefly because court’s
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authority to finally interpret statutes and to pronounce on
their constitutionality is denied——Absence of legal machi-
nery prevents citizens’ rights being effectively guaranteed
againsb executive interference in Prussia and in Austria—
Citizens’ rights in Belgium—In Switzerland—Citizens’
rights in Ttaly—Citizens’ rights in Spain—Citizens’ rights
in Denmark—In Holland and Japan-—DBill of rights in the
Portuguese Republican constitution

Evaluation of bills of rights in modern constitutions—
Bill of rights in the American constitution why saperior
to bills of rights in others—Underlying idea of bills of
rights—Reconcileability of State and individual interests—

- The question really is to find the conciliator——The American
view of the relation of the State and individual-—~The supre-
me arbiter between’ the claims of government and individual
(1) Representative legislature 'in some countries—(2) The
executive participating in others and—(3) The judiciary in
the United States—Appreciation of the American doctrine
of ¢police power”’—Reasonable control not inconsistent with
personal autonomy— (Compulsory service and citizens’ rights)

———
3
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ADJECTIVE ADMINISTRATIVE

LAW.
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LECTURE XXII

573-578

578-583

ADMINISTRATIVE ACTION AND CITIZENS'

RIGHTS.

Aduninistration as much an affair of the people as of
Government—Why Government and people find themselves
at cross purposes—Business of administrative law, to settle
the conflict and not to accentuate it—Legal obligation of
citizens to obey validly passed orders of the administration—
Methods of enforcing obligation not on all points the same
as those of enforcing private obligation—(1) The adminis-
tration is often its own law-maker—Legal limitation there-
to~—(2) Its qpower to issue special orders—Varieties of
special orders—(3) Aduwinistration may often execute its
own orders—Resulting union of powers—Safeguards against
its abuse—DPenalties for disobedience should as far as
practicable be provided by legislation.and enforced by the
judiciary—Specific enforcement of orders how obtained—
Administrative execution-the rule on the Continent but the
exception in Anglo-Saxon eountries, but commonly resor-
to in all countries to recover direct taxes-—Its recent expan-
sion in England and remedy devised to judicially control it
—Tts extension in America not arrested by the requirement
of due process of law—Due progess of law does not neces-
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sarily mean judicial process—Opportunity to be heard either
before court or before administrative authority held sufficient
to make process due process of law—When due process of
law satisfied, administrative action open to attack in colla-
teral judicial proceeding for excess and abuse of juridisdic-
tion and failure to follow the direction of law—Power given
by statute by summary administrative execution to recover
debts due to the State and to abate public nuisance upheld
as not contrary to due process of law—Risks to officials
carrying out summary administrative execution—Hearing
before administrative authority thus benefits citizens and
officials equally—dJudicial review of administrative action
less sufficient in England and United States than in coun-
tries posssessing administrative courts

ren

Administrative execution in India—T'ypical instances of
administrative action authorised under judicial safeguard—
(1) Revenue Sales Act, X1 of 1859—(2) Bengal Public De-
mands Recovery Act, TII B. C. of 1913—(3) Municipal and
Rural Boards statutes—(d) The Income Tax Act, 11 of 1886
~—Types of administrative action authorised by statute with-
out adequate judicial safeguard—(1) The Calcutta Police
Act, V B. C. of 1866 (Of. Criminal Procedure Code, Act
V of 1898, Ch. X)—(2) Provincial Excise Acts—(3) Press
Act, I of 1910—(4) Defence of India Act, IV of 1915—
Danger of joining immunity from action with large grants
of powers—The need for establishing administrative courts
in India

LECTURE XXIII.

CONTROL OF THE ADMINISTRATION—

JUDICIAL.

Main difficultles of administrative law arise from the
fact that Government cannor be reduced to the position of
ordinary litigant in all matters—The judicial control of the
administration defined—The judicial nobt the only form of
control—Cases in which Government and Government offi-
cials are treated as ordinary litigants—Procedural and ocher
privileges accorded to the administration and its officials,
affecting the “rule of law”’—The problem of controlling
administrative diseretion—Non-interference with administra-
tive discretion by Anglo-American courts—General non-
liability of Government for wrongs of -its agents in that
system—Need for direct control of the administration by the
courts—The administrative jurisdiction of English civil
courts—Its origin—The Court of King’s Bench—The Court
of Chancery—Methods of courts of common law and equity -
and Court of Star Chamber contrasted—The abolition of
the Court of Star Chamber—Its effect

The administrative jurisdiction of Superior Courts in
England, complicated and overlapping— Habeas corpus ad
subjiciendum—Present uses of the writ—Writ of mandamus
~—Specific uses of the writ—Against whom mandamus does
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not issue——No mandamus where it would be futile or where
there are other sufficient remedies—Quo warranto—Its
present uses—Right of private persons to apply for it in
England—Denied in most jurisdictions in America—The
writ of prohibition—When it will issue against administra-
tive authorities—When writ lies— Writ of certiorari—Its
operation as contrasted with that of the writ of prohibition—
Tts uses to quash decisions of administrative authorities—
Statutory certiorari—Certiorart as a matter of course to
Crown, discretionary in other cases but ex debito justitiae
when jurisdiction wanting—Variety of ways in which want
of jurisdiction may arise—OQuster of jurisdictinn by subse-
quent eilent—Non-jurisdictional grounds for grant of
certiorart—When certiorari will be refused on grounds of
public policy—Processes” in equity—Injunction—Limita-
tions to its issue against administrative authority—Injunc-
tion and prohlbltxon contrasted-—Declaratory suit against.
Attorney General —Tt may be available where injunction
will be refused—The reason of its revival-—General character
of these remedies : They do not touch the discretion of
administrative authorities—Jurisdiction of Courts of Quarter
Sessions to review facts—Steady contraction of administra-
tive jurisdiction with the growing need of expert disposal of
administrative matters—Consequent danger to the “rule of
law”—Modern tendency to invest administrative boards
with legislative and judicial powers, the necessary expression
of profound economic and social changes— Administrative
jurisdiction of courts in Amenca—No interference with
discretion—But officials compellable to observe the law—
President and Governors of State may not be coerced—
Administrative jurisdiction of State and Federal courts—
Control over officers of State Governments greater than over
those of the National Government—Statutory cxtension of
jurisdiction in America—Contraction of jurisdiction due to
grant of quasi-judicial aunthority to administrative experts
—Courts supporting the legislature in this transfer of juris-
diction to the administration, though not bound to do so—
Change of attitude in-this respect, in recent times, of’ courts,
in both England and Awmerica— Warne v. Varley—Miller v.
Horton—The imhigration cases— United States v. Ju Toy—
Debate of the House of Lords on the Aliens’ Bill—Spack-
man v. Plumstead District Board of Works— Board ¢f Edu-
cation v. Rice—Local Qovernment Board v. Arlidge—Whb is
the disposing authority in a Departmental Board ?—Deci-
sions of admthistrative boards to be in accordance not with
judicial procedure but with ¢judicial spirit’—How the
courts satisfy themselves as to this—Practical surrender of
administrative jurisdiction by the courts in favour of non-
judicial departmental determination

‘Mr. Dicey’s apprehensions regarding the advent in
England of the French “droit administratif,” examined—
Mr. Eliba Root upon the need for developing a new from of
judicial control over administrative discretion—Establish-
ment of administrative courts in Anglo-Saxon countries
will be an improvement upon the existing arrangement, as
being the only antidote to growing officialism..,,
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Administrative jwisdiction in British India—Of the
Original Sides of the Hizh Courts—Its limits—J urisdiction
exerci~able by the Original Sides of the Calcutta, Bombay
and Madras High Courts within the limits of Presidgncy
towns only— Habeas corpus— Mandamus—Certiorari—Prohi-
bition and quo warranto—Patna and Allahabad High Courts
cannot issue prerogative writs, nor Chief Courts and Judi-
cial Commissioners’ Courts—Equity jurisdiction of all Indian
courts under the Specific Relief Act—Injuncrion-—~Limits
on its issue against the administration—Quia timet declara-
tion against officials if lies——Mandamus may not issue against
certain authorities—Section 111 of the Government of India
Act of 1915—J urisdiction extremely narrow—Statutory con-
traction thereof—The Press Act, I of 1910 examined—
Judicial interpretation of the Act—Hesitation to interfere
with decisions of the Government on matters specially with-
in its knowledge though expressly authorised by law—
General agreement of courts in England, America and India
on this matter—Refusal of Indian courts to quash orders on
the ground of want of jurisdiction—Power by certiorari to
quash for want of jurisdiction held to have been taken away
by statute—Explanation of the non-extension of the
administrative jurisdietion of the High Courts outside
Presidency towns—Its value in peoples’ eyes. ..,

Administrative courts—The marks of a true administra-
tive court—TIts historic connection with bureaucracy—TIts
origin in France in mere administrative and departmental
appeals—Gradual transformation of administrative into
judicial control in France—The work of the Council of State
in this direction—An ideal administrative court—Conditions
thereof not completely fulfilled even in ¥ranoe, e. g- as to
independence of tenure of judges—Independence of tenure
in Prussia—The requirement that members of administrative
courts should be men actively eugaged in administration—
Tts value—Administrative courts naturally courts of enume-
rated powers—dJurisdiction of French administrative courts
—Its extent—No jurisdiction over ‘‘acts of government”
and “personal acts” of officials—Functions of Courts of
Conflict—General jurisdiction of adwinistrative courts over
special acts affecting individual rights and not ordinances—
Special jurisdiction of Council of State to annul both
general and special orders for excess of power—Review on
fact as well as onlaw under the general jurisdiction—
Nature of the special jurisdiction of the Council of State,
compared with the jurisdiction of English Courts by certio-
rart and injunction—TFreedom of appeal—Procedure simpler
and more inquisitorial, Ceae

Organisation of administrative courts in France—-
Special and general courts—CQCouncils of Prefecture—
Council of State-—Constitution and powers of the Councils
of Prefecture—Organisation of the Council of State—Its
original, appellate and special jurisdiction

German administrative courts—Extent and limits of
their jurisdiction—Imperial administrative courts— Prussian
administrative courts—Extent and nature of their jurise

633-641

641-647
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diction~—No jurisdiction over acts of ministers and central ‘
officers in the localities—Organisation of Prussian adminis- -
trative courts—Grades thereof—(1) Circle Committee and

City Committee—(2) District Committee—(3) The Superior '
Administrative Court—Procedure . 649-653

Administrative courts, a present necessity in India—
Revenue courts in India if true administrative courts ... 653-635

~ LECTURE XXIV.
CONTROL OF THE ADMINISTRATION—
LEGISLATIVE AND ADMINISTRAT}VE. -

Three kinds of control over the administration found
simultaneously in operation in most modern systems—
Historic order of their growth-—Judicial and legislative
controls variants of the administrative 655656

The legislative control—No historic connection between
control as exercised by ancient assemblies and that of
modern parliaments—Essential difference between them—
Ancient assemblies supreme executive—No separate cen--
tralised executive in the Ancient City State as in modern
‘Governments—A.  centralised executive government a
necessity in modern States and is in fact growing at the
expense of the other organs of the State 656-657

Genesis of Parliamentary control in modern States in
the “power of the purse”—Ezclusive power of legislation
consequent upon it—More direct control attained W
Eugland tifrough the cvolution of cabinet government—
Legislative control in States possessing representative legis-
Jatures and executives independent thereof and in States
not possessing representative legislatures also requires study 657-658

Nature of the control exerciseable through the ex-
clusive power of legislation, indirect yet powerful—Such
control non-existent in India . 658

“Power of the purse” places the executive government
in indirect subordination to the legislature—Nature of the
gontrol over supplies as exercised hy the British Parlia-
ment—Permanent  and annual  grants—Control of
British Parliament over both kinds of grants in theory
absolute—Cgngress’s control over supply in the United
States—Permanent grants cannot be altered by legislature
without the consent of the Prince-—larger legislative control
over receipts in the German Empire—Complete control of
the Chamber over receipts in France, all grants being
annual—The revenues of India—Land revenue and tributes
from Feudatory Statés beyond legislative discussion—Other
taxes are by constitutional usage passed through the
Legiclative Council but as a matter of form only §59-661

Nature of the control of the British Parliament over
expenditure—Parliament and annual appropriations—Con-
trol of Congress over appropriations in the United States—
Permanent appropriations—Control of the Assembly over
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appropriation in France—Appropriations in Germany—
Permanent, for fixed terms and annual—Control over un-
foreseen expenditure—No legislative control of expenditure
in India—Control of the India Office s

Examination of accounts— Difference in effect of adverse
report in Parliamentary and non-Parliamentary govern-
ments—IExamination of the public accounts of the Indian
Government 0 . e

More direct control where legislature can appoint and
dismiss ministers—Ministers not only independent but
cannot evenn participate in debate in the United States—
Control  through committees—In  non-Parliamentary
Governments in Europe, ministers generally authorised to
sit and speak’ in the House, and are subject to interpella-
tions—What interpellation means on the Continent of
Europe—Interpellation in France and 1taly—Mr. Lowell’s
criticism thereof as weakening the administration—Argu-
ments in favour of the system—Control of committees of
the legislature in France open to similar eriticism—Mr.
Goodnow’s condemnation of the system of control by
committees and interpellations—Different conditions in
England—Cabinet the guide and not the servant of the
legislature—Is the English cabinet growing autocratic 2—
The Indian legislatures have no control over the policy of
the executive—Power of interpellation in India—As exer-
cised between 1853 and 1861—Power of interpellation
given by later statutes and power to pass resolutions

Tmportance of administrative control to sapply what
is wanting in other forms—Administrative control best
developed in Germany and weakest in the States of the
American Union—It is stronger in the Federal Govern-
ment of the United States which is more centralised—
Progress of centralisation in India—Centralised officialism
inevitable in modern conditions, but is not inconsistent with
personal and local autonomy

L’ENVOI,

Wide extent of the subject of the lectures—Its practical -

interest for all men—All persons must consciously co-
operate in the work of the administration, which yet must
be carried on increasingly by experts—The old opposition
between ruler and ruled making room for the newer opposi-
tion between lay-men and experts—To mediate between
them is the future mission of administrative law—How a
theory of administration reacts on the State’s relations
with other States.—German juristic doctrine of auto-limita-
tion of the State’s powers and its bearing upon public and
international law.—Other ideals—Autocracy wersus Demo-
cracy—Inherent right of self-determination of communities
—Promise of responsible government to India, its signi-
ficance—Possible effects of the war on the methods of
government in democratic countries

S ———

662-664

664-667

667-674

674-675

676-680



TABLE OF CASKES,.

— Yoo fi—
Abdool and Mahtab, Re.,, 8 W, R. (Cr.) 32.

(1867). 417
Abdu! Gofur v. R, 1. 'L R. 23 Oal 896 (1896) 494
Advocate-General of Bengal v. Ranes Surno-

_moyee, 9 M. I. A, 387 (1863) N 365
A. G. v. Hackney Local Board L.R. 20 Eq .

626 (1875) 487
A. G, of Br. Columbia v. A, Q. of Canada, 14

App. Cas. 295 (1888) - .381
A. G.of Canada v. A. G. of Ontarlo, Quebec .

and Nova Scotia, (1898) App. Oas! 700. ... 331
A. G. of Ontario v, Mercer, 8 App. Cas. 767

(1883) . 331
Ameer Khan, Re., 6 B. L. R. 392 (1870) ... 254, 865, 670, 571, 636
Anand Lall v. R, I. L. R. 10 Cal. 18 (1883) 494
Anderson v. Gome, (189:)) 1Q. B. 668 N 351, 403
Annie Besant v Emperor, I, I, R. 39 Mad 1085

(1916) 480, 571
Annie Besant, Re,, I. L. R. 39 Mad 1164 (1916)/ 480, 635, 639
Armory v Delamirie, 1 Str. 504 (1722) 486, 600
Armstrong, Ex parte Lindsay, (1892) 1 Q. B-327 ' 378 |
Arnold v. R, I. L. R. 41 Cal. 1023 (1914) ... 408
Ashby v. White, 1 Sm. L. C. 240 (1704 .. 380
Astbury ete. Co.v. Riche, L. R. 7 H L. 653 . :

(1875) 512
Balkishen Das v. Slmpson L. R 25 1. A. 151

(1898) 597
Baroness Wenlock v. River Dee Co 36 Ch. D. '

674 (1883) 512

»  Barton v..Taylor, 11 App Cas. 197 (1886) ... 382, 383
Bell v. Municipal Commrs. of Madras, I. L. R.

25 Mad. 457 (1902) . 127, 253, 335

Bertholf v. O'Reilly, 74 N, Y. 509 562

Besant, See Annie Besanb .
Bhaowan Singh v, Secy. of State, L. R.

2. 1. A. 38 (1874) 320
Board of Education v. Rice, (1911) A C.179... 100, 616, 627
« Bonham’s Case, 8 Coke Rep. 114a 82
Booth v Arnold, (1895) 1 Q. B. 571 454
Boyle, Re, 6 I9aho 609 476
Bradlaugh, Ex parte, I, R. 3 Q B. D, 509
(1878) 639
Bradlaugh v. Gosset, . R. 12 Q B. D 271
(1884) 330
Buron v. Denman, 2 Ixch, 167 (1848) 320, 437, 472
Bush v. Collins, 7 Johns. 549 (1811) 494
Bushell’s case, 6 St. Tr, 999 (1670) 402
Calder v. Halket, 3 M. P.C,C. 28: 2 M. I. A.
293 (1839) 401, 404, 414

Calvin’s case, 7 Coke Rep. 55 ... et 82

-~



( xxxviii )

Cameron v, Kyte, 3 Knapp 332 (1835)

Campbell v, Hall, 20 St Tr. 239 (177

Campbell v, Paddmoton Borough Oouncxl (1911)
1 K. B. 869. “

Canterbury v. R, 4 St. Tr. N. 8. 767 (1843)

Catharine Mllhng and Lumber Co, v.R., 14 App
Cas. 46 (1888) ...
Chairman of Giridik Mumcxpahty v, - Srish Chan-
dra, I, L. R. 35 Cal 859 (1908) .
Chairman, Municipal Council, Ellore v. R, 1
Weir 243 (1894)

Chin Yowv. U. 8,208 U. S. 8 (1908) .

Chuter v, Freeth and Pocock Ld. (1911) 2
K. B. 832

City of London v. Woocl 12 Mod. Rep 669 ..

Clarke v Brojendra Iushore, I.L, R. 36 Cal.
433 (1909) -

Clarke v. Brojendra Kishore, I. L R 39 Cal
953 (1912)

Collector of Mura.ds.bad v. ‘\Iuhammad Dalm,
ILL R.2AN 196 (1879) ..

Collector of Sea Customs v. Chlthambaram
1. L, R. 1. Mad 89 (1876)

Colonial Bank v. Willan, L. R. 5 P. C. 417 (1874)

Cooper v. Board of Works of Wandsworth Dist.
14 C. B. (N, 8.) 18D (1863) ...

Cooper v. Stuart, 14 App Cas. 286 (18%9)

Coorg v. E.L Co,, 29 Beayv, 307. (1860)

Corpomtmn of Calcutta v. Administrator Gene-
ral of Bengal, I.L.R. 30 Cal. 927 (1903) .

Covington etc. Turnpike Road v. Sandford, 164.

T.S 578
Cushing v. Dupuy, b App Cas. 409 (1880)
Darnel’s case, 3 St. Tr. 1 (1627)
Dartmouth College case, 4 Wheaton 518
Dawkins v. Paulet, L. R. 5 Q. B. 94 (1869; ...
Dawkins v. Rokeby, L.R.8 Q. B. 255 (1873)
and L. R. 7 H. L. 744 (1875)...
Dean of 8b. Asaph’s case, 21 St. Tr. 847 (1783)
Deare v. A. G, 1 Y. and C. Ex. 197 (1835)
Doss v. Secy. of State, L. R. 19 Ex. 509 (1875)
Doya Narain v. Secy. of State, I. L. R. 14 Cal.
258 (1886 )
Doyle v. Falconer, L. R.1.P. C.328 (1866)
Dunn v. Mac Donald (1897) 1 Q. B. 401, 555
Dunn v. R., (1896) 1 Q. B, 116.
Durand v. Hollms, 4 Blatchford 4
Durga Charan v. Nabin Chandra, I L.R 2
Cal. 274 (1897)

.

325,

592,

316,

328, 330,

350,
326, 450, 453 455,
342, 349,

Dyson v. A. G. (1911) 1. K. B. 410, 316, 436, 591, 610, 615,

Eastern Trust Company v. McKenzie Mann
& Co. (1915) A. C 750 .

Feather v. R, 6 B. & 8. 257 (1865)

Fenton v, Hampton, 11 M, P O. C, 847 (1858)

Feilding v. Thomas (1896) A. C. 600 .

Filor v. United States, 9 Wall. 45 (1869)

Fiske v. Police Jury, 116 T. 8. 131

126, 316, 436, 591

344
117

547
327

331
598

479
624

550
82

483
481
335

416
499

626
363
320

479

592
254
317
553
500

501
399
616
315

331
382
435
456
370

494
617

, 815

472
382
382

- 326

452



( xxxix )

Tlower v- Low Leyton Local Board, 5 Ch., D,
347 (1877)

Fray v. Blackburn, 3 B.&S. 576(1863) e

Freeman v, Fairlie, 1 M. 1. A 305 (1828}

Fries’ case, 9 Fed. Cas 926 v o

Frith v. R, L. R. 1 Ex 365 (1872) .-

Ganada v. Nahm, 12 C. W. N. 1065 (1908)

Ganjessar Koer v. Collector of Patna 2 C. Ww.
N. 349 (1898) ...

Ganpat Pataya v Collector of Ca,na.la, I. L. R.
1 Bom 7 (1875) ...

Gayanoda v. Butto Krishna, 10 C. W. N. 857
I L. R. 33 Cal. 1040 (1906) ..

Gibson v. East India Co., 5 Banh N. 0. 262
(1839)

Gidley v. Palmerston, 3 Brod. and B. 270(]822)

Glynn v. Houston, 2 Man. and G. 337 (1841)...

Goff v. The Great Northern Ry. Co, 3 E. and E.
672 (1861)

Gonzales v. Wllhams, 192 U. 8. 1 (1904)

Goodes v. Wheatly, j Camp. 231 (1808)

Goudy v. Duncombe, 1 Exch 430 (1847)

Gould v. Stuart, (1896) A. C. 575

. Grant v. Gould, 2 Blackstone’s Rep. 69 (1192)

Green v. London General Omnibus Co. Ld.,
29 L. J. C. P. 13 (1859)

Gulzari Lal v. Collector of Bandly, ILLR1

" All 596 (1879) .

Hammond v. Howell, 2 Mod. 218 \1878)

Haridasi v. Dhiraj Chandm, L.R.29 1. A 290
819145)

Harlakar, Re,, 2 Bom, L. R. 1079 (1900)

Harnett v. Crick (1908) A. C. 470

Hawke v. Button & Co. Ld., (1909) 2 K. B, 93

Hem Chapd v. Azam Sakarla] 10 C. W. N,
361 (1905) .

Healy v. Lyme Corporation, 5 Bmgh 91 (1828)

Hickman v. Massey, (1900) 1 Q. B. 752

Hill v. Bigge, 3 M. P. C. C. 465 (1841)

Hodge v. A. G., 3 Y. and C. Ex. 342 (1839) ..

Hodge v. R., 9 App Cas. 117 (1883)

Hooper v, Lane, 6 H. L. C. 443 (1859)

Houlden v. Smith, 14 Q. B. 841 (1850)

Howard v. Gosset., 10 Q. B. 359 (1845)

Hoxie’s case, %6 Fed Cas. 397 ...

Hughes v. Secy of State, 7 B.L. R 688 (1871)

“Indian Chief,” 3 Rob. Adm. Rep. 12 (1801) ..

Jehangir v. Secy. of State, 6 Bom. L. R. 131
(1903) o

Jehangir v. Secy. of State, L LR 27 Bom.
189 (1902)

Jewison v. Dyson, 9 M. & W. 540 (18442)

Johnson, Re., 20 Q. B, D. 68 (1887)

Kasandas v. Ankleshwar Municipality, I. L. R
26 Bom 294 (1901)

Kielly v. Carson, 4 M. P. Q. C. 63 (1842)

King v. Secy. of State, 15 C, W. N, 486n(1908)

364, 365

127, 335
335

318
350, 437
346, 500

325
623
5)0
379
454
499

325

335
403

597
479
883
549

320
449
485
845, 346
316, 616
151, 248
483
404
492
362
456
365

326, 456

325
382, 406
408

598
882, 405
456



¢ =)

Kinloch v. Secy. of State, L. R. 15 Ch. Div. 1
(1880) v

Lane v. Cotton, 1 Salk 17 (1701)

Lawton v. Steele, 151 T. S. 133,

Legal Remembrancer v, Mati Lal Ghose, I L
R. 41 Cal. 173 (1913)

Lilla 8ingh v. R., I. L. R. 22 Cal. 286 (1894)

Local Government Board v. Arlidge, (1915)
A. C.120 .

Luby v. Wodehouse 17 Ir. C. L. R. 618 (1805)

Lucas v. Nockelle, 10 Bingh. 157 (1833) .

Macbeath v. Haldimand, 1T. R. 172 (1786) ..

Madhava Singh, Re, 8 C. W.N. 841 (1904)

Mahomed Ali, Re., I. L. R. 41 Cal, 466 (1913)

Mahomed Ewaz Ali v. Maheshar Pershad, 12
C. W. N. xv (1907)

Mansergh’s case, 1 Best and Smith 400 (186])

Marais, “Ex parte (1902) A. C. 109

Ma.rbury v. Madison, 1 Cranch 137

Marks v. Frogley (1898) 1Q. B. 888.

Martin v. Mott, 12 Wheat. 19 ..,

Mathradas v. Secy. of State, 5 8. L. B. 82 ...

Maxwell’s case, (1807)

Mayor of Lyons v. E. I, Co, 1M. L A. 175
(1836)

M’Carthy’s case, 14 W.R. (Ir.) 918 (1866) ...

MecInerny v. Secy. of State, I, L. R. 38 Cal.

. 797 (1911) .

Mec Leod v. St. Aubyn, (1896) A.C 549

Mc Millan v, Anderson, 95 U. S. 37

Merryman, Ex parte, Taney’s Rep. 246 .

Mersey Docks Trustees v. Gibbe, L. R. 1. H.

L. 93 (1866) ... .
Miller v. Horton, 152 Mass. 540 (1891)
Milligan, Ex parte, 4 Wall. 2 (1866)
Mississipi v, Johnson, 4 Wall. 415 e

Mitchell v R, (1896) 1 Q. B. 121 n (1890) ..,

Mitchell’s case, 26 Fed. Cas. 1277

Morar v, Borsad Municipality, I. L. R. ‘94
Bom. 607 (1900) ... v

Mostyn v. Fabrigas, Cowp 161 (1774

Motilal Ghese v. Seey. of State, 9 C.W.N., 49.)
(1905)

Moyer v. Peabody, 2 212 US 78 ...

Municipal Commrs. of Madras v. Major Bell
IL.R. 25 Mad. 15 (1901)

Municipal Council of Cocanada v. Standard Life
Ass. Co, IL.R. 24 Mad. 205 (1900) .

Municipal Council of Sydney v. The Com-
monwealth, 1 Comm. L. R. 231

Municipal Council of Tanjore v, Umamba
Boi Saheb, I.L.R. 23 Mad. 523 (1889) ..

Municipality of Wai v. Krishnaji, I.L.R. 23
Bom. 446 (1894) oer

Munn v. Illinois, 94 U. §, 113 ...

Murray’s Lessee v. The Hoboken Land and
Improvement Co., 18 How, 272 (1855) .

328, 330. 331
350
594

417, 420
494

616, 627, 630, 646
345

483
350
320
480, 567, 637, 638

13
496, 500
476
339
500
476
326, 328
501

365
499

319, 321, 324
408

593

471, 619
317, 318, 350
623, 625

476

339, 619
450, 453

362

598
346, 500

327
476

479
698
332
698

598
592

094



( xli )

Musgrave v. Chun Teeonc Toy, (1891) A.C. 272

Musgrave v. Pulido, 5 App Cas. 102 (1879) ..

Mussammat Gapjessar Koer v, Collector of
Patna, 2 C.W.N. 349 (1898)

Nabob of Carnatic v, EI Co., 2 Ves, Jr.

(1793)
Nandolal Basak v, N. N Mitter, I L R. 26 Cal
852 (1899) . vor

New York v Pubhc Servnce Commxssxon,
38 Sup. C. Rep. 122 (1918)

Nishimura Ekiu v. U.8. 142 US. 651 (1892)

Nobin Chunder Dey v. Secy. of State. LL.R. 1
Cal. 11 (1875) ...

Nrittyagopal Biswas v. Admmwtrator General
of Bengal, 10 C.W.N. 241 (1905) .

Nundo Lal Bose v Corpn. of Calcutta, LL. R
11 Cal. 275 (1885)

Palmer v. Hutchinson, 6 App. Cas. 619 (1881)

Parker v, Kett, 1 Ld. Raymond 658 (1701)

Parmeshwar Ahir v. R, (1918) Pat. 97 e

Patterson v. Miller, 2 Mete. 493 (1859)

Pearks, Gunstene & Tee Ld. v. Ward, (1902)
2 K. B.1

Peninsular & Oriental Co. v. ecy. of State,
2 Bourke 166 (1861)

Penuoyer v. Neff, 95 U. S. 714 ..,

Penny v. Wimbledon Urban Council, (1899)
2Q B.72 .

People v. Fairchild, 67 N.Y. 334 (187 6)

People v. Healy, 230 Il 280 '(1907)

People v. Supervisors of Queez’s County,
1 Hill N.Y. 195 (1841) :

Phillips v. Eyre, L. R. 4 Q. B. 995 (1869) and
L.R. 6 Q.. 1 (1870)

Plessy v. Ferguson, 163 U.S. 537

Poe, Re., 5 Barn. and Adolph. 681 (1833)

Porrett’s case, Perry’s Oriental Cases, 414
(1844)

Poulton v. London & South Western Ry. Co.,
L.R. 2 Q. B. 534 (1867) ...

Powell v, Apollo Candle Co. 10 App. Cas. 282,
(1885) e

Powell v. Newburgh, '19 Johnson N. Y. 285 ...

Prowse v. Foob, 2 Bro. P. C. 289 (1725)

Pulin Behard Dasv. R, 16 C. W, N, 1105
(1911) ..

Rv Almon, Wilm. 254 (1760)

R v. Bedford Level Corpn., 6 East 356 (180 5)

R v. Birmingham and Gloucester Ry. Co., 3
Q. B. 223 (1842) ..

R v. Bower, 2 Dow. and Ry. 842 (1823)

R v. Burah, L. R, 5 1. A, 178: 3 App. Coas.
889, (18(8)

R v. Dalip, IL.L.R. 18 All. 246 (1896)

R v. Davies, (1906) 1 K.B. 32 (1905)

R v, Douglas, 3 Q.B. 825 (1842)

R v. Great Northern Ry, Co., 9 Q.B, 315 (1846)

248
344, 345

555

320

479

622

' 624
319, 322, 324, 325, 329
655

551, 634.
350, 437
494
567,641

495 .

550

318, 319
592

547
611
611

619

248, 347
592
499

500
163, 325, 547, 548

151, 248
452
468

4956
408
494

549
461

151, 248
494

407

500

- - 549



¢ xli )

R v Grey, (1900) 2 Q. B. 36

R v. Harprasad, I.L.R. 40 Cal. 477 (1913) ...

R v. Hastings Corpn.,, 1 Dow. and Ry. 148
(1822)

R v. Jogendra, I L. R. 94 Cal 320 (1897) .

Rv. Jones, 8 L T. 503 (1863) ...

R v. Lakshman Sakbaram, I.L.R. 2 Bom 481
(1877)...

R v. Lisle, Andrews 263 (1738)

R v. Municipal Corporation of the Town of
Calcutta, I.L.R. 3 Cal. 758 (1878)

R v. Nelson, 1 Cock. 124 (1867) ...

R v, Parshram, 7 Bom. H.C.R. 61 (1870)

R v. Penny, 5 C. and P, 262n (1832) -

R v. Seton, 7 T.R. 373 (1797) ...

R v. Shipley, 21 St. Tr. 847 (1783)

R v Skinner, Loﬂ“b 65 (1712)

R v. Suddis, ! East 306 (1801) e

R v. Taylor, 11 Ad. and E. 949 (1840)

R v. Thomas, 4 M. and 8. 442 (1815)

R v. Tulsiram, I. L.R. 13 Bom. 168 (1888)

Ragho v. Mewalal, I.LL.R. 34 All 223 (1911)

Ragunada v. Nathamuni, 6 Mad. H.C.R. 423
(1871) o

Raleigh v. Goscheh, (1898) 1Ch. 73 .

Ramdas Hazra v, Secy. of State, 18 CWN
106; 17 C.LJ. 756 (1912)

Reiner v. Marquis of Salhsbury, L. R. 2 Ch. D.
378 (1876) -

Reynel’s case, 9 Coke Rep. 59a

Robert’s case, Times, 11th June 1879

Rogers v. Rajendro Dutt, 8 M.IA. 103
(1860)

Ross v. Secy, of State, LLR. 37 Mad 53
1913

Saléman)v Secy, of State, (1906) TK.B. 613..

Sands v. Child, 3 Lev. 351 (1693)

Sarbadhicary, Re., L.R. 34 1. A. 41 LLR, 29
AllL 95 (1906) "

Satish Chandra v. Jadu Nandan, LL.R. 26
Cal 748 (1899) .

Secy. of State v. Bombay Landmg ete. Co., 5
Bom, H.C. Rep. 0,C.J. 23 (1866)

Secy. of State v, Cockeraft, 1.L,R. 39 Mad 351

(1914)... e

Seey. of State v. Haribhanji, ILR. 5 Mad
273 (1882)

Secy. of State v. Jogat Mobhini, 6 C ‘W.N. 175
(1901) v

Secy. of State v, Kamachee Boye Sahaba, 13
M.P.C.C. 22 (1859) o

Secy. of State v. Mathurabhai, I. L.R. 14 Bom.
213 (1889)

Secy. of State v. Momenv, LR, 40 1A, 48 N

LL.R. 40 Cal, 301 (1912)
Seshaiyangar v. Ragunatha, 5 M. H C.R. 345
(1870) e vie

409
636

546
493
551

479
494

550
402
479
478
402
399
403
500
551
501
493
127

416
99, 350, 437, 488

457
315
444
50
127, 314, 326, 329
319

320
99

~—

319, 321, 334, 326, 329
325

327

320

127, 335

126, 245, 319, 596, 599
416



( xlii )

Seven Bxshops ‘case, 12 St, Tr. 183 (1688)

Shaftesbury’s case, 6 St, Tr. 1269 (1677)

Shenton v. Smith, (1895) A C. 229, .

Sheriff -of Mlddlesets case, 11 Ad. & E’213
(1840)

Shivabhajan v. Secy. of State, I. L. R. 28 Rom
314 (1904)

Six Carpenters’ case, 8 Coke Rep 1468 (1610)

Sloman v, Govt. of New Zealand, 1- C. P, D
563 (1876)

Spackman v. Plumstead District Board of
Works, 10 A. C. 229 (1885) -

Spaulding v. Lowell, 23 Pickering (Mass) ..

Speed v. Common Council, 98 Mich. 360 (1894)

Spooner v. Juddow, 4 M.I. A. 379: 6 M. P. C.
0. 257 (1850)

Sprigg v. Sigeau, (1897) A. C. 238

Srinibas Prosad Singh v. Kesho Prosad bmo'h
15 C. W. N. 475 (1911) e

Sri Vikrama v. Gunapuram, 9 C. W. N. 257
(1904)

Standard Scale and Foundry Co. v. Mc Donald
127 Fed. cas. 709 (1904) e

Steward v. Dunn, 1 Dow. & L. 642 (1844)

Stewart v. Police Jury, 116 U.S. 135

Stockdale v. Hansard, 9 Ad. & E. 1 (1839)

Stuart Samuel, Re,, 17 CW.N. 735 (1913) ..

Sullivan v. Spencer, 6 ILR.C.L.173 (1872)

Surendranath Banerjee v. Bengal High Court
LR 101 A 171: I L. R. 10 Cal. 109
(1883)

Sutberland v. T\Iurray, 1T.R. 538 (1 83)

Sutton v. Johnstone, 1 T. R. 493 (1786)

Tafazzal v. R. I.L.R. 26 Cal. 630 (1899)

ees

Taff Vale Ry. Co. v. Amalgamated Society .

of Ry. Servants, (1901) A. C 426
Tandy v. Westmorland, 27 St. Tr. 1246 (17‘)2)
- Taritkanti Biswas, Re, 21 C.W.N. 1161(1917)
Taylor, William, Re., 26 C.L.J. 345 (1869) ...
Texas & Pacific Ry. Co, v. Abilene Cotton Oil

Co. 204 U.3. 426 (1906) o
Theberge v. Laudly, 2 App. Cas, 102. (1876)...
Tobin v. R, 16 C. B. N. 8. 310 (1864)
Trustee of Dartmouth College v. Woodward, 4

Wheat 518
Utrited States v. F]anders, 112 US. 88 e
United Stat#s v. John Kelso Co., 86 Fed. Rep

304 (1898)

United States v. Jones, 131 US.1 (1889)

United States v. Ju Toy, 198 U. 8. 253 (1905) -

United States v. Lee, 106 U.S. 196 (1882) ...
United States v. Schurz 112 U.8. 378 (1880)
United States v. Sing Tuck, 194 U.S.161(1904)
United States v. Stickratb, 242 Fed. Rep. 151
Vallandigham, Ex parte, { Wall, 243 (1863)...
Venkat Rao, Re, 21 M. L. J. 832 (1911) ...
Venkatesalu Naldu v. Heeraman Chetty, 2 Weir
226 (1898) e

399
376

450, 454, 457, 458

376, 377
326, 327, 328
486

332

616, 625
513
619

416
254

328
" 320

622
458
452
376, 877, 406, 482
328
345

417, 419
500
500
494

164, 555
345
417
417

622
254

327

563
452

550
315

622, 624, 625
326
619
624
363
496
418

479



( xliv )

Vigol’s case, 28 Fed. Cas. 376. ..,

Walker v. Baird, (1892) App. Cas. 491

Wall v. Macnamara, 28 How. St. Tr. 51

Warden v, Bailey, 4 Taunt. 67 (1811)

Warne v. Varley, 6 T. R. 443 (1795)

Wason v. Walter, L. R. 4 Q. B. 73 (1868)

Wellesley v. Beaufort, 2 Russ. & M. 639 (1831)

Whitfield v. Le Despencer, Cowp. 754 (1778) ...

William Taylor, Re., 26 C.L.J. 345 (1869)

Wi Matua’s Will. Re,, (1908) A. C. 448

Young v. Adams, (1898) A. C. 469. ves

Young v. Waller, (1898) A. C. 561 .

Young & Co v. Royal Leammgton Spa t,orpn
8. A. C. 517 (1883) .

362
318
501
500
623
381
378
350
417
254
455
450

547



Comparative Administrative Law

WITH SPECIAL REFERENCE TO THE ORGANISATION
AND LEGAL POSITION OF THE ADMINISTRATIVE
AUTHORITIES IN BRITISH INDIA.

3L
\ BOOHX I.

ANALYTICAL @ HISTORICAL.

LECTURE L
INTRODUCTORY.

(I)—General Aspects,

1. Administrative law is a branch of Puablic or State law. gg:ﬁ:;flt{:&_
Administration_broadly speaking, is the sum-total of acts by ministrative
which a State seeks bo effectuate its intentions and purposes.
When, in so acting, the State is obliged to follow and enforce St
(more or less) definite rules and principles, there is adminis-

trative law.

2. But a State may not and often need not have to act Administra-
in accordance with settled rules and principles. There has f;?:,‘ without
been and there may be administration without law. Adminis-
tration without law is not even necessarily bad administration,
nor is it invariably the mark of a low order of civilisation (a).

,

-

(2) The broad distinction drawn in the following paragraphs between
¢administration without law’ and ‘administration according to law’ and the
® inclusion within the former of most ancient and some modern polities may
appear at first s#ght to be an overstatement, for it may well be urged that none
of these Governments has acted altogether capriciously or fitfully. It has also
to be conceded that in proportion as a State, whether ancient or modern, has
been able to establish ordered government, it has had in the ‘same proportion
to submit to being guided by more or less settled principles of administration.
But even these concessions do not detract from my classification, because in
the absence of the conditions outlined in the second part of this lecture, the
rules and principles which these States may be said to have normally followed
in theiradministration are rules of imperfect obligation only, They are no
- doubt the germs out of which, under favourable conditions and under the
influence of ideas which were foreign to ancient polities, administrative law
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3. The Greek City States were administered without law.
Rome developed to perféction a system of private law to
govern the relations of subjects amongst themselves. But
neither during the Republic nor in the palmy days of the
Empire was there anything answering the description of
administrative law. Things were not very different in Hindu
India (a). In the Islamic State, as in Imperial Rome, the
Sovereign ruled by a hierarchy of officials who were responsi-
ble to no one but to the Sovereign (b). French administration
knew hardly any restraint of law in the Royal fegime and
French administrative law as we know it now is, to a certain
extent, a by-product of Napoleonic autocracy. In Germany
of the Holy Roman Empire, there was hardly any unity of
administration, not to speak of administration according to
law. In Prussia, before the Stein-Hardenburg reforms of the
early 19th century, the administration wad bureaucratic to a
degree. The phenomenal rise of Japan by, as it were, one
bound from medieval to modern conditions is a triumph of
administration, but not only has that administration been
throughout autocratic and opportunist, it is more than doubt-
ful whether the Meiji era would have accomplished a tithe,
of its triumphs, had it been less untramelled by law.

4. Administrative law is indeed a very late fruit of
history. It made its first appearance in a rudimentary form
in England, under the Angevin kings. It took definite shape
only after the Revolution of 1688, when the theoretical bases
underlying any system of administrative law were firmly out-
lined in Locke’s Treatises on Government. Partly through
Montesquieu and partly through Rousseau, the knowledge of
these factors of lawful administration—which are also the

properly so called has evolved, and I shall have occasion to trace this process.
in subsequent lectures. But to call them rules of “administfitive law” would )
be a misapplication of language. That designation should be reserved for
rules, whether of law or usage, framed with reference to a more or less cons-
ciously realised ‘conception of the obligation of a Government to act aceording
to law, as well in its relations toits subjects as in the delegation of its powers
to its agents. See Lecture VI 4nfra, paras. 1.9.

(%) Pramatha Nath Banerjee’s Public Administration in Ancient India,
Ch. XIL . o

(b} D, 8. Margoliouth’s Mahomedanism (Home TUniversity Library)
Pp. 97-99.
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foundations of all forms of constitutional government—passed
into Continental Burope. The English colonists in America
after recovering their freedom proceeded to frame their
Government out of these same elements. They have spread
into the Colonies and Dependencies of the British Empire.
They have been carried into British India and have even
found their way into several of the Feudatory States, To
England is due the credit of being the original home of
administration according to law (a).

5. And yet it is not claimed that all the systems of
administrative law in force to-day all over the world are but
variations of one single type. The seeds of administrative
law, ‘though essentially the same, falling on different soils,
have developed on different lines, and have produced Well-
distinguishable ‘types

6. . But though administration according to law originated
and took shape in England, owing to circumstances peculiar
to England, chief amongst which is the fact that in that
country the same tribunal administers both private and public
law and by very nearly the same procedure, administrative
law in England was never differentiated fréin private law so
as to suggest or make necessary a separate study and treat-
ment of this branch of the law (b). It was the establishment in
France of separate tribunals for the administration of public
law, acting on principles quite distinct from, if not opposed
to, those which goyern the administration of justice as between
subject and subject, that first drew attention to administrative
law as a subject of special study. So it was that adminis-
trative law first became a subject of scientific study not in its
original home but on the Continent of Europe.

7. The literature of administrative law. on the Continent
of Europe is gnusually rich. In contrast English literature on
administrative law may be said to be wholly wanting. Adminis-
tration rather than the law of the administration has been the
subject of study with English and American writers. Practi-

(a) Cf. Brissaud, History of French Pablic Law, p. 332,

{b) Dicey, The Lawof the Constitution, Sixth Edition, Ch. XII ; Goodnow,
Comparative Administrative Law, Vol. 1, p. 6 ; Lowell, Governments and
Parties in Cont(i‘nental Europe, Vol 1, pp. 55-56.

) )
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tioners’ handbooks on special branches of administrative law
exist in both countries, but with one rare exception, adminis-
trative law as a whole has not formed the subject of systematic
study by any English or American writer : that one exception
is Professor Goodnow of the Columbia University. Professor
Goodnow has written a valuable text-book on the Principles of
the Administrative Law of the United States and another morc
ambitious work on Comparative Administrative Law (a). But
the scope of this book is both wider and narrower than is
indicated by its title, for a large part of it is taken up by a
comparative treatment of the administrative systems of four
countries—England, the United States, France and Germany.
The somewhat elaborate treatment of the administrative orga-
nisation of the four countries contained in the book was
justified at the time by the absence in the English language
of books dealing with administrative systems—an absence
since made good by the excellent volumes of Professor A.
Lawrence Lowell on “Governments and Parties in
Continental Europe” and “The Government of England”,
Mr. Dodd’s “Modern Constitutions” and Mr, Ogg’s “Govern-
ments of Europe” (b) and several other less comprehensive
treatises,  Professor Goodnow’s book though far too ela-
borate in this respect is incomplete in another, in thati it
does not deal with the bases of administrative law as furnished
by political science and constitutional law and wholly over-
looks that which interests Indian readers most, viz, colonial
administration. The former ground, in his view, had been
so completely and satisfactorily traversed by Professor Burgess
in his excellent treatise on Political Science and Constitu-
tional Law that he felt justified in taking its results for
granted for the purpose of his own researches in the allied
tield of Comparative Administrative Law,

8. The plan of the present lectures will be te dcal with
the administrative organisation of the several countries select-

ed for treatment, except India, with all possible brevity and
of India also not too fully—for there are excellent works on

(a) The latter book appears to have been written first, the former partly
repeating and partly elaborating the portions of the larger work which dealt
with the administrative law of the United States.

(b) Messrs Lowell, Dodd & Ogg are like Mr, Gooduow American writers,

[+
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the subject (a) which are widely read—and at the same time}
to devote as much space as is necessary to a consideration of

the theoretical and constitutional implications underlying

all administrative law. A close study of these has further

convinced me that it will be highly useful (as preparatory

to a study of phenomena which though widely scattered are

manifestations of the same principles) to trace the history of

the growth of the ideas which have contributed-to the making

of modern administrative law.

9. T have sought to establish that administration accord-
ing to law is by no means essential to the efficient performance
by the State of its appointed work. From what I have said
before it will also have appeared that until quite recently
administration according to law has been in the history of
States the exception rather than the rule. I desire here, at the
outset, to lay stress on another fact, viz : that even in those
- countries which have evolved a system of administrative law,
the State has nowhere bound itself to follow fixed legal rules in
evéry department of its activities and in all circumstances..
A State cannot permit itself to be reduced into an  automaton
consistently with its own safety and the best interests of the
individuals- committed to its charge. The familiar doctrine
that the State, being the source of all law, cannot subject
itself to laws except by way of self-limitation and that there-
fore the State must always remain free to override these
limitations whenever the .supposed exigencies of public life
may demand it, is at the bottom based upon a natural
- apprehension that undue limitation of the State’s powers will
not only cripple its capacity for doing good, it may even in
times of crisis prove. destructive of the State itself (b). The
State must be free in the same sense as all well-conditioned
individuals within it are free. The limitations upon its -free-
dom must ®be rational. The tendency in modern democratic

(a) Notably, Ilbert’s Government of India, Chesuey’s Indian Polity,
Strachey’s India : Its Administration and Progress, and Rangaswami Iyengar’s
The Indian Constitution. Holderness's Peoples and Problems of India (in the
.Home University Library), small as it is, cannot well be omitted from this list.

(b) The German jurist Jhering is the classical exponent of the doctrine
of the auto-limitation of the State. It has been worked up more fully by
Jellinek. See Ch. VII of M. Leon Duguit’s “The Law and the State” in 31
Harvard Law Review, November 1917,

o
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States is indeed towards increasing the powers of the State,
The growing complexities of modern life in which the conflict
of local and sectional interests within the State appears to be
assuming larger and larger proportions seem to call rather
for an increase of power in the controlling authority than for
its diminution. The aim of a sound system of administrative
law should be not to cripple the powers of the State but to
provide effective guarantees that these will be wisely exerciged.

10. On the other hand, the evils of unlimited rule are
writ so large on the face of history that to leave Leviathan un-
chained may prove equally destructive not only of the best
interests of individual subjects, but even of the State itself.
The business of Government must be carried on by human
agencies and there are few men indeed who can be trusted
to wield unlimited power over their fellow-men. A sound
body of administrative law must therefore be a compromise
between the claims of extreme autocracy on the one hand and
extreme legalism on the other.

11, For a just comprehension of the purpose and functions
of administrative law, I consider it therefore of the highest
importance to mark off in outline, however general, the fields
of State activity where administrative law can freely operate,
from those where, strictly applied, it may do harm, and within
the former, the limits beyond which the limitations of law
ought not to go. To facilitate this enquiry, however, it will
be necessary to examine the structure of the State and the
organs by which it performs its work, confining my examina-
tion (it need hardly be said) to those States only which have
evolved some form of administrative law.

12. The differentiation in structure in these States which
most obviously meets the eye (and which so far ds these
States are concerned is fundamental) is that which is found
in the separation of the Executive, Judicial and Legislative
organs of the State. This differentiation of structure, I hasten
to state, is also found in varying degrees of incompleteness
in States which do not possess or have not possessed any
system of administrative law, and nowhere has the separation
of functions attained a point where each works wholly indepen-
dently of the other. But to make administrative law at all
possible, the progress made towards differentiation must have



GENERAL ASPECTS. . ST

been such as to enable the judicial and legislative organs of
the State to exercise over the executive a degree of control
which makes it habitually observe the law. It is the existence
of this control that differentiates States possessed \oE adminis-
trative law from others not so possessed. This differentiation
of structure came into being everywhere - originally to serve
the very natural purpose of a division of labour in the dis-
charge of political functions, it being obviously inconve-

4

True view of
their inter-
relation. A
biological
analogy.

nient, if not impossible, in any but the most rudimentary -

forms of State organisation to entrust the performance of all
these varied functions in the same men or body of men. But
even where it has made the greatest progress, this division
of labour cannot imply (and never did, except in the minds
of political doctrinaires ) either mutual exclusion or want of
co-operation, any more than the diffsrentiation of organs in
the human body should imply mutual exclusion or absence
of co-operation. The fact, however, that there has been a
differentiation makes it obviously inconvenient and.even injudi-
cious for one organ to usurp the functions of the other. The
differentiation of organs, moreover, does not in the State; any
more than in the human body, exclude the occupation by one
of them of a position of relative superiority or even predo-
minance. » .

18. So viewed, the judicial and the legislative org'a.ns
are organs of conservation whilst it is the executive through
which mainly the State seeks to realise its ends. The original
purpose of courts of law when they began to assume a distinet
organisation was no doubt to secure cohesion within the
community by composing the disputes of its members in accor-
dance with Acustomary laws which the courts had to ‘find’
and not ‘make.” The original purpose again of what has now
. come to be the legislature was without doubt to securd deli-
beration ine arriving at communal decisions of an executive
character, but that laws could be changed at pleasure even
by sovereign assemblies was altogether foreign to such politi-
cal ideas as may have existed in ancient communities, The
execative in the beginning would no doubt give effect to com-
munal decisions as administrative resolutions but not as laws,
There could thus in the beginning be no notion of laws being
made to bind the executive, Or of the State being impleaded
n dispuhes between it and a subject before the courts of law

A ¢
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with a view to the enforcement of those laws. And yet it is
a fact that in the constitutions of all the countries whose
administrative law I shall examine will be fonnd provisions
enabling the legislature (within limits) (a) to regulate the
actions of Government and government officials by laws and not
merely by administrative resolutions. In all these countries again
the acts of executive are (also within limits) subject to review
by the judiciary (whether of the ordinary courts as in England
or of special administrative courts as on the Continent). In
fact, “administration according, to law” would lose its signifi-
cance if there were not organs to impose the law on the exe-
cutive and if there were not courts of law to apply it. The
subjection of the executive (within limits) to laws passed by
the legislature and the obligation of the executive (also within
limits) to submit its differences with individual subjects to the
adjudication of courts of law represent the compromise of which
I have spoken ag the foundation of -all administrative law.
The so-called “separation of powers” is really the machinery
by which administration according to law has been made real
in the States under consideration (b). The theoretical impli-
cations which underlie it and the historical causes which have
led to it will be considered later. '

14. Though, therefore, it is usual and undoubtedly correct
to speak of .the legislative and judicial organs as organs of
the Sovereign power, they cannot be regarded as organs of the
executive. The Sovereign power, properly speaking, is the
power which lies behind all these organs. Between the Sove-
reign and these is the Constitution which determines their
respective powers and functions, the mode in which one or
more of them may control the action of the other or others
and the mode also in which their co-operation may ke secured.
On the other hand, in no country is the executive absolutely
subjected to the legislature or the judiciary. In s8me of the
States I shall examine, it may appear at first sight as if the
legislature was the Sovereign executive. But in point of
fact this is not so. Even in England, where the Legis-

(a) The competence of some legislatures, e.g., of the British Parlia-
ment, is considered to be unlimited. The statement in the text is therefore
true only in a general way. See ixfra, Lecture XXIV.

(b) See Lecture IV. infra. ’
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lature wields the largest measure of authority, the participation
of the head of the executive is necessary to validate its laws,
and there are spheres of action over which (subject to criti-
cism in the legislature) the executive is virtually supreme,
whilst even outside these spheres it is rot the habit of the
Legislature to interfere directly with the ordinary work of
administration. Where the legislature ( as in France ) over-
steps these limits, administration, and good governmeht gene-
rally, suffer (a). And even in England and the United States,
where the judiciary is the least dependent on the -executive,
and enjoys the highest degree of prestige, there are acts of
the administration which the judicial tribunals will refuse to
review. The laws of all these countries, moreover, provide for
contingencies in which, under stress of serious political danger,
the executive may draw into its hands provisionally all the
powers of thh State untramelled by laws and unchecked by
tribunals, The executive, therefore, even in States where there
has been a “separation of powers,” is properly and pre eminently
styled “the Government”, The word “Government” in these
lectures will be used ordinarily to mean the “Executive
Government”. (b)

15, Examining now the several fields of activity which
concern the Government only (as distinguished from the State)
they may be classified under five heads : 1. Foreign affairs ;
2. Mili?ary affairs ; 8. Judicial affairs, in so far as this

concerns the establishment of courts and the appointment and

removal of judges; 4. Finance; and 5. Internal affairs
which would include all the varied forms of police and sociali-
stic work which the Government performs through its agents

or. through local bodies possessing varied degrees of delegated
authority. :

Powers of the
Executive
government
in emergen-
cies,

‘Government’

Fields of
Governmen=
tal activity.™

. -
(a) Lowell, “The Government of England,” Vol, I. Chap, XVIII, and the

same author’s “Governments & Parties in Continental Eur})pe”, Vol. I pp,
111—145,

(b) I should bave liked to reserve the term “‘State” to signify the Sove-
reign power behind the constitution. -But the use ofthe word to signify what I
have called ‘*‘the Government” is so very common that it would be affecta-
tion not to use the two terms interchangeably, if only to avoid repetition.
I am sure I shall not be misunderstood when I use the word “State” to mean

the “Sovereign power” or any other of the many things for whichiit stands
in the English language,

2 /
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16. Itis obvious that the Government must be given
a falrly free hand in dealing with the first two classes of affairs.
Not that the acts of the Government in relation to these must
needs ke lawless. Neither International law (which applies
to the first) nor Military law (which applies to the second)
1s strictly speaking law (a), But they represent a body of rules
and principles which in normal times at least are invariably
followed. The growth of these institutions in modern times
is strongly indicative of the growing anxiety of Governments
to avoid acting capriciously even when constitutionally free to
do so and of their growing regard for law. But in these two
fields, the Government must, as a rule, be free from direct
legislative and all' judicial control, at least of the ordinary kind.
The proper function of the legislature in these fields is criticism.
With regard to Judicial affairs, the judicial control over the
administration which, as already pointed out, is a condition of
administration according to law, cannot be made a reality
unless the power of establishing courts of law and of appoint-
ment and removal of judges which must be entrusted to. the
executive (for the sake at least of unity of administration) is
to a substantial degree regulated by law (b). Both history and
a consideration of existing systems of administration show that
the quality of the judicial control varies with the degree of
independence enjoyed by the judiciary,

17. The control over Financial administration, where 16
exists, is, in the systems under consideration, mainly legis-
lative and therefore a proper subject for consideration in a
treatment of constitutional law. In so far as the financial -
measures of a Government are embodied in statutes, the
financial administration of the country must be subject to
law. (c). : -

18. Internal affairs are par excellence the field of opera- *
tion of administrative law. It is here that th& Government

(a) Like most general statements, this, so far as millitary law is concer-
ned, is true only approximately, Sce Lecture XIX infra .

(P) The State Judges in the United States of America are in most of the
States elected, The Federal Judiciary however are appointed, The tendency
at the present day is to take away the power of removal, in the case at least
of the highest Judiciary, from the Executive. See Lecture XV1 infra. ’

(¢) See Lecture XXIV infra.
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enters into the most intimate relations with its subjects, In
many of these relations the position of the Government is not
easily distinguishable from that of any private individual

19. In several systems, Government in such relations is
in point of fact treated as a juristic person, and it was no
doubt with reference to such relations that Professor Maitland
gave characteristic ~expression to the prevailing opinion in
England (not yet unfortunately authoritatively established):
“It is a wholesome sight to-see the Crown sued and answering
for its forts” (a). Hven outside these relations,- the Govern-

ment in pursuing public ends may come into conflict with -

individual rights and interests. ~Here, too, Government is
expected not to interfere with private rights and interests by
over-stepping the bounds of law, The activities of the adminis-
" tration here too must in the interest of good government
be regulated by faw.

20, Except to point out in what fields of Governmental
act1v1ty administrative law can most usefully operate, it
may be stated that a classification of the departments of
administration or of the directions of its activity within these
departments is of no direct value in any general treatment
of administrative law, for that law does not assume a different
character according as its operation is directed to one field
of Governmental activity or to another. General administra-

tive law is concerned rather with the instruments and organs.

with which and the modes according to which Government
works than with the works themselves. It is chiefly concerned

with the manner in which the powers of Government areA

distributed and co-ordinated, the authorities amongst whom
they are distributed, the limits to the exercise by each of its
respective powers, the duties which these powers imply, the
sanctions by which the performance of these duties may be
secured and®the transgression of the limits imposed by law
may be prevented or penalised. It will protect officials and
public authorities in the just discharge of their dutie§ and lay
down, in the public interest, rules for their appointment and
removal, It will determine the tenure under which publi(;

(a) Maitland, Article in 17 Law’ Quarterly Review 131 at p. 142 entitled

#he Crown as Corporation”, reprinted in his “Collected Papers”, iii 244, See

Lecture XI1I infra,
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offices shall be held and regulate the relations of subordinate
and superior officials. Where Government relies on autono-
mous local agencies for carrying out its purposes, administra-
tive law will determine the constitution and functions of these
bodies.

21, As I said at the outset, administration without law
need not necessarily mean bad government, nor is administra-
‘tion in accordance with law mnecessarily good government,
But the importance of administrative law as an aid to good
government must be apparent. It may seem even as if at a
certain stage of State-development, administration according
to law is a necessary concomitant of good government. No
State which claims to be considered ecivilised can afford to
remain to-day a mere “police” State, and it is difficult to
conceive how with a full sense of its responsibilities a State
of the first rank can to-day do without some systém of adminis-
trative law. In constitutional Governments, it is administra-
tive law which works out in practice the promises of the
constitution. It can hardly be an accident that the first part
of the 19th Century which in Europe and America has been
the era of constitution building should have been followed
by an era of administrative reforms carried out by legislation.

22. 1 shall conclude this preliminary survey of the subject
by drawing attention to the sense conveyed by the very name
by which this law is known. Administration implies the
performance of a trust. It mneeds no appeal to philosophy to
persuade one to-day to admit that all civilised Governments
must constitute themselves into (and indeed most modern
Governments are agreed that they are) holders of a trust,
that they are trustees for the whole people and not for any
particular class or community, and that the ultimate goal of all
Governments and the ultimate purpose of all (Glovernmental
activities is the welfare of the people as a wholt. Adminis-
trative law, rightly viewed, is the body of rules and
principles by which Governments seek to discharge
this trust with efficiency and yet without avoidable injury to
individual rights and interests. A sound body of administra-
tive law can grow only on a double foundation of the recog-
nition by the State of the worth of each individual citizen for
his oWn sake and of a corresponding recognition by the citizens
as a whole of the indispensability in their own interest of a
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living, working, and efficiently organised Gevernment, ani-
mated by a single desire to fulfil its trust.

(I1) Theoretical Implications.

23, I have drawn prominent attention to the fact that
every .State does not possess a system of administrative law,
and that in fact it is found only in certain exceptional types
of States. This fact undoubtedly points to the existence of
conditions which favour the development of administrative
law and others which do not. The conditions which favour
the growth of administrative law and those which retard it
may be discovered by analysis and comparison of the nature
and working of the several forms of Government, those which

possess a body of administrative law as well as those which

Conditions
and Causes

of adminis-
tration
according to
law. .

Conditions.

do not. But the causes which have led to the establishment of ’

.a system of administrative law in any particular instance
cannot be found by analysis. For these, one must look into
history. '

24. As a result or such analysis 1t may, I think, be laid
down with some amount of confidence that one of the essential
conditions favouring the™ development of administration aeccor-
ding to law is the separation of the State from Government,

25, - Where the’State and CGovernment are identical, be
they one (Monarchy), the few (Oligarchy) or the many (Demo-
cracy), there is no power on earth to hold the latter to its res-
. ponsibilities, no question of its being made to follow the law.
Such Governments must necessarily.be absolute, checked if
at all only by moral scruples and the fear of revolution. Such
Glovernments may, not inconceivably, be animated by humani-
tarian, even philanthropic, motives. But even in seeking to do
good its methods will be just as arbitrary as when seeking to do
evil. TInstances of this type of (Government are to be found
equally in Yhe Greek City States and in Imperial Rome—in
France during the Revolution as in Modern Russia (a).

96, When Aristotle defined citizenship as the capacity of
being ruler and ruled in turn, he stated 'in general terms a
fact common to all Greek City States—whether ruled by one,
the few or the many, Even where the Government was a
Government of the .many, it was possible in those States for

(2) Thiy was written before the Revolution of March 1917,

I
Separation
of State frcm
Government,

Identity of
the two leads
to absolutism.

Absolutism
in Greek
City States.
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the entire body of citizens to participate actively in the work
of administration. The assembly of the citizens in the most™
democratic of Greek States, Athens, ordered the administration
in its minutest details and held the officials accountable direct-
ly to itself. It never had any néed to follow legally fixed
rules and principles in administration. “The Greek States,”
says Mahaffy, “seldom interfered with the citizens in the way of
Police regulations, but when it did so it interfered as a master
would with his slave.” (a) The constitution of Imperial Rome,
though widely different, showed the same identity of State
and Government—-the Emperor in his own person being both
the one and the other, Of Hadrian, it has been unctuously
recorded by a modern historian (b) that he was “one of the few
representatives in antiquity ot the modern principle that the
Prince is the first servant of the State’. But it was Hadrian
who origanized and perfected the most bureaucratic civil ser-
vice known to history and it was his zeal for good government
that led Imperial Rome to take the first step towards bringing
the free city municipalities of the provinces under Imperial
tutelage. The Roman Emperor in fact ruled a vast Empire
with the assistance of a highly centralised and efficient bure-
aucracy somewhat on the same plan on which & Roman noble
ruled his household of domestics and dependents by the aid
of a highly disciplined body of slaves. “A relentless system
of imperial administration which marshalled citizens as though
they were soldiers and treated all classes as the fitting instru-
ments of official life and regarded the subject as existing
for the Empire rather than the Empire for the subject” was
hardly the kind of soil on which administrative law could take
root and flourish (c). '

27. The second condition favouring the growth of
administrative law, which I now preceed to consider, is often
in a great measure bound up with, though note necessarily
involved in, the first, It is the recognition by Government
of each individual citizen as of value for his own sake and
not merely as an instrument of Government, and of the

(a) .. Mahafly, Greek Antiquities, pp. 88-89. . -

(rbj. Dr. Julius Koch, Roman History, translated from the German by
Lionel D,.Barnett, Fourth Edition, 1909, p, 130, -

(&) See Lecture III (iv) infra.
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Government itself as a means rather than as an end. The

ancient omnipobent Governments, says Woodrow Wilson, knew

nothing of individual rights as contrasted with. the righss of

the State (a). ‘The citizens’ even in highly democratic Athens Contrary
looked for protection from high-handed acts of officials to o In-anciont
the administrative control which they might exercise in the Polities
popular assembly, But the right of the assembly itself, which

was at the head of the administration, o order about citizens

and officials alike, could be questioned.only by an act of

rebellion. Democracy in Greek States, in practical applica-

tion, always meant the tyranny of the majority-in plain

language, mob-rule. Moreover, ‘citizens’ in Greek States gy, States,
formed but & small minority of the population of whom the
majority, consisting of slaves and mechanics, worked and .o
slaved to provide leisure to the privileged- few to pursue the

arts of Goverpment. The unenfranchised majority and the
enfranchised minoritywere alike bound to follow the behests

of the enfranchised majority, however capricious (b).

In Greek

28. Slava, economy sustained the Roman State also, IntheRoman
thougb-the slave in the Empire was not without rights, . But Fipire
though slave and freeman alike enjoyed the protection of the
law, when the differences were only between subject and
subject, there was no sphere of the individual’s life which was
sacred from interference in the interest of the State. Mar-
shalled as a soldier when submissive, relentlessly persecuted
when (as in the case of the early Christian) he failed to fall
in with the views of the Government, what Roman citizen
could dream of invoking the protection of law against the -
State itself ? '

\

29, The idea of individual citizens having a sphere of )
rights with which even the State might not lightly interfere, ;r;_,}ﬁ&?mb.

is one of the few ideas which modern Europe does not owe jectbas
legally enfor-

to Ancient® Greece or Rome. The individual as a political cible rights

. . . . . against the
and moral entity, possessing rights in some matters paramount S%ate is de-

: . 3 : - rived from
(in normal,times at least) to the State is curiously enough a Y-\ 0"

by-product of that much maligned, Medieval institution,
Feudalism. It was its death-bed legacy to modern Europe.

299910 Ay,
1 Z°JU1 1968 S %
(a) Woodrow Wilson. t]?he. State, p. 582. g LIBRARY. ©
{b) See Lecture III (i) infra. :
B ‘ ‘ * N
%, &
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80. “Iu the really Feudal centuries”, say Messrs. Pollock
and Maitland, “men could make the relation between King
and subject look like the outcome of agreement ;- the law of
contract threatencd to swallow up all public law. These were
the golden days of ‘free’ if formal contract” (f). In the strictly
Feundal polity, the King was but one of several units of
society held together by the bonds of Feudal engagements,
For considerations of service, the King parted with portions of
his land and jurisdiction, and, save for such shreds and patches
of the traditional Imperial prerogative as with the connivance
of the Church he was able to gather round his person, he could
be held (in theory at least) to the terms of his engagements as
strictly as the meanest villein in the kingdom.

(f), Pollock & Maitland, History of English Law, 2nd, Edn, Vol, I, pp.
232233, The statement in the quotation and in the paragraph which preced-
ed it, seems, at first sight, to be opposed to the familiar observation that in
the Society of the Middle Ages, the group was the unit and not, as is the case
now, the individual citizen. Even now, individuals combine in associations
to protect their common interests, e. g., trade unions, manufacturer’s associa-
tions, etc., whenever the rights of individuals having common interests are,
or are believed 1o be, not sufficiently protected by State authority. In
Teudal Society, at the same time that the rights of every one were defined
by law, effective protection of these rights was greatly wanting in the absence
of a strong central authority to enforce it. Hence the tendency, which
history shows is older than Feudalism, towards formation of groups, gilds
and classes. The statement often met with in text-books that in Feudal
Society the group was the unit is misleading, if not positively incorrect. The
statement quoted (divorced from its context) does, however, need correction
in go far as it may suggest that the rules of law which governed the relations
of lord and chief, in the Feudal scheme, were determined entirely by contracs.
These were, in their “inception, custcmary rules not medifiable by the wills
of the parties and the Common law of England to a large extent remains
unalterable by agreement up to the present day But the Feudal relationship
itself was created by contract. The point, however, which reguires empha.
sis in the present context is that every individual from the King to the villein
bad a place in a system in which the relations between one individual and
another (including the King) were regulated by law. The Roman Imperial
idea of the State being above law was foreign to the Feudal scheme. That
Feudal Society was kased primarily on contract is bor@ out by the fact
otherwise unintelligible that no member of a Feudal Assembly originally
considered himself bound by.a decision of the majority to which he had not
personally assented. In fact, ‘the dissent of a single member was enough
to wreck a proposal. Fora description of the operation of this “liberum wveto”
in Poland, see Prof. Phillips’ monograph on Poland in the Home University

Library, Ch. IV, and, in Aragon, Mackinnon’s History of Modern Liberty,

Vol. I, pp. 255-266. See also Brissaud, History of French Public Law, p. 362.



' THEORETICAL IMPLICATIONS. : 17

31, The central idea of Feudalism was the subjection of _ng?]ybg?égs;

the ruling body (grants of land, it must be remembered, failied o
. . . o 1 e ' . evoirve Se
always carried with-them grants of jurisdiction) equally with fom of order-

the ruled to law (a). Its defécts lay in the extreme points ed adminis-

tration, -
to which this idea could be carried, to the destruction. indeed
of all centralised authority, the very authority which was
needed to put the idea into practice. “
32, «Under Feudalism”, writes Davis, “the powers of the *

Crown, executive, judicial and administrative, are often‘granted -
away to be held by the same tenure as the fiefs over which
they are exercised. And thus it\ created the worst form . of
civil service tHat we can conceive, a corps of hereditary officials
who can only be checked or removed with extreme difficulty,
who render no account of the sums which they collect under
the names of fines or dues, who are seldom educated to the
point of realising that even in their private interest honesty
is the best policy. If this system had developed to its logical
conclusion, if the principles of Feudal government had not
been mibigated by revolt from below and interested tyranny
from above, the only possible end would have been a state of
. particularism and anarchy compared with which the Germany
of the fifteenth century or the Italy of the elghteenth might be
called an earthly paradise” (b).

33. A strictly Feudal polity, it is apparent, was impossible, Transition
~for it bore within it the seeds of anarchy, the only antidote {{?,f;s]’f,fg‘f zlf
to which was a strong and centralised monarchy How, in the Middle

Ages to the
~ Western Europe, the royal power ulumately triumpbed over Centralized
the self-interested and self-seeking Feudal nobility is known 13%‘32’32‘5’"“
"to students of history. As will be shown later, the diverging &mes
- ways in which this conquest was accomplished in England and
the Continental countries had important consequences in
* determining the character of the administration and the prin-
ciples according to which it was to work in each of these
countries. In each case, however, the conquest .was achieved
with the aid of the Commonalty, and the important point to

note in the present connection is the fact that though Feudal

(2) That the principle of Feudalism was a principle of liberty is testified
to by M. Brissaud., History of French Public Law, p. 214.

(b) H. W. C. Davis, Medieval Europe (Home Univeréity Library), pp.
98-94. See also Brissaud, History of French Public Law, p. 280, )

3
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polity, represented as it was by dismemberment of territorial

possession and jurisdiction, passed away, the idea of juris-

diction by contract remained and indeed was extended and

adapted itself to the altered circumstances. The King

according to the new idea must now be supposed to

hold office upon a contract, not with his tenants-in-chief -
only, but with the entire population. Occam, to mention

the earliest apologist of the new monarchy, derived

his sovereignty from the people (a). Itis a mistake- to ~sup-

pose that the “Social Compact” theory of government which

exercised such a strong and universal hold upon the minds of
all classes of writers from the 13th to the 18th. centuries (b)

was the product entirely of philosophical speculation. It

represented a mode of thought which was habitual to_the

people of Medieval Europe.

34. It was hardly to be expected that the new Monarchy
would readily ‘acquiesce in this interpretation of the founda-
tions c¢f its new-found authority. The struggle between the
King and his recent allies broke out first in England. Whilst
the King claimed to rule by jure divino, there appeared
extreme sections of the people who would not admit even the
delegated sovereignty of the King (c), thus foreshadowing
doctrines which a century later were to set Europe ablaze.
The revolutions of 1649 and 1688 in England destroyed for
ever the royal pretensions to govern by divine prerogative
but they did not, fortunately for that country, destroy monar-

(2) The new theory of sovereignty derived support from the traditional
account of the establishment of the Principate in Rome—which, though a
military usurpation in fact, was passed on as an act of perpetual delegation of
authority by the Sovereign people to the military commander.

(b) The doctrine, it should be remarked, was accepted and utilised by ¢
supporters of absclutism (Hobbes and Rousseau) equally with §hose who argued
for a limitation< of Sovereign power (Locke, Madison and Hamilton), The
doctrine of Social Compact has been rejected as history, but has been reinstated
in theory as a “logical necessity”. I am not sure I understand what is meant
by this expression, unless it merely amounts to a philsophical way of expressing
the idea of its “utility”. In the above passage I have merely sought to explain
its wideprevalence in Medieval thought, not confined by any means to learned
men only. See Brissaud, History of French Public Law, p, 538, for a typical
modern estimate of the theory, ) -

(¢) Gooch, Political Thought in England from Bacon to Halifax (Home
University Libary) pp. 81—84.
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chy. They established as a historical fact what Occam

(1270-1847) and Althusius (1557-1638) had asserted as a

political theory (a) that the people were sovereign and the

authority of Governments was authority which the people

had entrusted to them under a “contract of sovereignty” which
made it incumbent on all Governments to use that authority,

never In an absolute manner, but always limited by considera-

tion for the people. For the first time in history, the exe-

cutive of a nation became “administrators” for and trustees

of the people in fact as well as in theory, )

35. The doctrine of the sovereignty of the people reached

it high-water mark in France at the end of the 18th century.
~In this country, it refused all ecompromises with the hereditary
‘monarchy which it proceeded to destroy root and branch (b).
This drastic treatment of the traditional executive cost France
a century of travail to replace it by a really effective constitu-
tional executive without which administration is nought. But
neither France, nor the rest of Europe which learned so much
(positively as well as negatively) from the Revolution, is likely
to forget, ong lesson the teaching of which affords the only
extenuation of the orgy of blood and terror through which she
passed. That was the lesson of equality in moral value of all
men in any scheme of administration. Far away from the
scencd of conflict and just when affairs in France where approa-
ching a crisis, the ' Philosopher of the age, Kant, summed up
the new teaching (which was as much ethical as political) in
a sentence which is now accepted as axiomatic : “Act so that

{2) The name of Marsilius (Marsiglio) of Padua (whodied in 1328) is usually
coupled with that of Qceam as the first advocates of the derivative sovereignty
« of the King. But Marsilius had in fact gone much further, having affirmed the
authority of the Sovereign people to punish and even to depost a2 King. As
Mr. Dunning has pointed out, Marsiling's views were in many respects out of
all relation to the current of*Medieval thought {History of Political Theories,
Ancient and Modern, p. 238). He clearly affirms the plenary authority of the
Sovereign assembly to control and punish the executive, an idea derived from
Ancient and not Feudal conceptions of Government. That idea was, at this
time, in vigorous operation in only one State, #iz : Venice, and the association
of Padua with Venice was too close for an inhabitant of the latter place not to
be influenced by its institutions. Sovereignty, according to Marsilius, was no
doubt delegated, but it was not derived from a contract,

(b) An experiment now being tried in China and Russia,
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you treat humanity, whether in your own person, orin the
person of another, ever as an end, never mercly as a means” (a.)

36. Not in all the systems of government of the present
day are the people acknowledged to be sovereign. But cach
one of them is pledged to seek solely and exclusively the
welfare of its own people, and justifies its existence only as
being indispensable to the attainment of this end (b). This
condition, among others, favouring the growth of a sound

" body of administrative law is fulfilled in each of them.

37. Any one who has followed the discussion so far will have
no difficulty in surmising what the third most essential condi-
tion of good administration must be. This is unity of
administration. This unity must not be a matter of reasoning

"~ or remote inference. It must exist in fact and be embodied

in a living organ of Government co-ordinating and where
necessary controlling the entire system.  Without such a
visible unity there cannot be that pervasive sense of responsi-

_ bility in officials and non-officials alike which is of the essence

Absence of it
destructive of
ordered ad-
ministration:
of any kind.

Poland.

of good government. This condition is indeed much more
fundamental than the others, for without it not only can
there be no administrative law, but no ordered administration
of any kind. This/is why the executive whilst allowing itself
(within limits) to be bound bylaw and (within limits again)
to be judged by the judiciary must, at the same time, retain
in its hands large reserves of power capable of expansion, in
appropriate circumstances, even at the expense of the other
two'organs of the State. (c)

88. The two most apposite historical instances of the
failure of administration, through the absence of this factor,
are Republican Rome and Poland. The latter is the only
country in Europe where Feudalism appears to have worked
itself out in the completest fashion. What the success of
Feudalism might mean to the administration has " already been

(a) The oracle of Konigsberg-was as uncompremising in his affirmance
of State absolutism in his “Philosophy of Law” as he was of individualism
in his “Critique of the Practical Reason”. For an examination of Kant’s
views as exhibited in his “Philosophy of Law”, sce M. Leon Dugnit’s article
on “The Law and the State”, Ch. 111, in 31 Harvard Law Revicw p. 40.

(b) The Indian reader need bardiy be remirnded in this connection of the
language of the Queen’s proclamation of 1858.

(¢) For a further discussion of this topic, see Lecture XX1V i fra.
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indicated (a). A few words will suffice to sketch the condi-
tion of things in Rome under the Republic,

39. , Rome steps into history as a highly centralised
monarchy. The King (Rex) was the regulator of all things
human and divine. The Republic continued the royal impe-
rum, vesting it with some small limitations in the two
Consuls. But that these large powers might not be abused as
they had been by the Kings, each Consul -was given power to
veto the other, Later on the struggle between the classes led
to the imperium being further broken up and distributed
amongst a number of officials with no single authority to be
responsible to. The deference which the Magistrates habitu-

Republican
Rome.

ally paid to the Senate, the standing council of retired officials

(which constitutionally was an advising body only), secured
unity of action in wars and foreign relations. But its partisan
constitution unfitted it for the cxercise of supreme authority
in administration within the State and the arrogation by it of
such authority was keenly resented. But the most disturbing
factor in the organisation was the Tribunate.” It was organised
as a State within a State, and the vetoing power of the Tri-
bunes which was capable of being most capriciously exercised
was destructive of all unity of administration (b). The Roman
assembly did not exercise administrative control in the way
the Greek assemblies did (¢). In this state of affairs there
could, it has been truly observed, be no true theory of responsi-
bility in the Roman Magistracy (d).

(a) The Kingdom of Palestine founded by Feudal crusaders appears to be
.another instance, Brissaud, History of French Public Law. p. 332.

(b) Sidgwick’s Development of Europcan Polity, pp. 143,145,
(c) ZIbid p. 148,

Disorganising
cffect of the
intercessio
and the Tri-
bunician
Joestas.

N

(d) Greenidge, Roman Public Life, p, 181, The writer however observes

&tha,t another element of responsibility (i. ¢, not arising from a unity of power)
existed in thg organisation of the Roman magistracy. The Roman magistrate,
after he cdeased to hold office, became subject to action both e¢ivil and criminal
for a misuse of functions, in the same.courts and by the same procedure
by which ordinary citizens were tried. This might lead the superficial
observer to imagine that the Roman rule in this respect was the same as the
English, But the general rule in Rome that the magistrates were exempt
from trial when in office, coupled with the fact that they held office for very
short terms, obviously introduces fundamental differencesin condition with
consequent differences in result. The wonder is not that Bepublican Rome
failed to develop a system of administrative law but that with its perpetually
changing officials~it was able t0 carry on the husiness of Government at all
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40, The last condition, which has already been discussed,
is the separation of the executive, judicial and legislative
organs of the State. This reaily is a matter not so much of
principle as of machinery. But machinery equally with
principlé is indispensable to the proper working of any human
institution, and administration is no exception to the rule.

41. To sum up, then, the conditions which a sound body
of administrative rules and principles presupposes, these are,
in the order of their importance, the following :—(i) A visibly
embodied central executive, supreme in matters not subjected
to control by the other organs of the State, with power in case
of necessity to over-ride even this control ; (ii) a recognition
of the fact that it is the State which exists for the welfare of

. the individual subject and not the latter for the former—though -

the State being indispensable to the attainment of such welfare,
it -is also the duty of each individual subject to co-operate
with the State and to offer it his best services in the pursuance
of their common end; and ( more as matters of machinery
than of principle but none the less indispensable for that )
(111) the_ separation of the STate and the Government, and (iv)
the separation of the legislative, judicial and administrative
organs of the State. All these factors combining produce the
condition referred to ab the end of the last section, in which the
Government becomes in fact as well ds in theory a trustee
for the people as a whole, being pledged to pursue solely and
exclusively the common welfare and by methods which are
lawful, that is to say, in accordance with principles ot justice
and fair dealing not dissimilar in character from those by which
law insists on regulating the affairs of individual subjects
wnter se.

(II1) Administrative forms and their ends.

42. The conditions outlined in the last section as those
which lead to administration according to law were, it is hardly
necessary to say, not produced in a day. They have been
evolved out of centuries of political experimentation in which
not one but many nations have joined. Political evolution, Isay
advisedly, has not been a blind mechanical process. Political

—_—

and for so long and so well as it did. But the system was bound to break
down, as in the end it did, to make room for Cmsarism., See Lecture III (iv)
infra, ) ’
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institutions are, amongst social institutions, those in which
the inventive genius of man has found its noblest expressions.

43, “Man”, ‘said Aristotle, “is a political animal (a).

This observation, one of the profoundest ever uttered by a man

of genius, has been often misunderstood. For polemical pur-

“ poses, it has been assumed to mean thab in no circumstances

s

can a man live otherwise than as 4 member of a politically
organised community. Even the authority of Aristotle will
not make that which is not in accordance with facts true.
What Aristotle really meant to say was that man can expect
to reach the fullest cultural stature of which he is capable
only as’ a member of a politically organised society. What is
wanting in this maxim is made good in another of profounder
import which also we owe to the Stagirite. «The best Govern-

ment”, he says, “is that in which man can “live his best). (b)

These propositions are truer toda.y than When they were

written, -

44. “War”, it has been said, “begot politics”-(c). With- -

out, committing oneself to any comprehensive theory of the
origin of political societies, one may yet recognise the fact
that all the earliest known forms of historic polities had for
their object either defence of communal hearths and heritages

from foreign aggression or the maintenance by an invading -

tribe of its hold upon the conquered territory and its mastery
over the conquered people. War, defensive or offensive, ceftainly
brought out that “most successful of political experiments”,
the host-leader and king. '

. 45, Political progress does not end however . with the
discovery (or is it invention ?) of the king." The moment the
tribes settle down into peaceful existence, the host-leader
becomes an anomaly. Fresh political experiments are tried,
~and leaders‘hip passes t0 an aristocracy. So long as political
consciousness remains confined within the ruling families, the
Grovernient remains a hereditary aristocracy.. But that cons-

ciousmess gradually filters down to the lower orders, and further

adjustments tending towards  democracy are made in the

(a) Aristotle, Politics, Book ILI, Ch, VI.

(b) Aristotle, Politics, Book VII. Ch.IL. See also Berlozhelmer, World’s
Legal Philosophies, p. 70.

{c) Jenks, History of Politics, Chaps. VIII & IX.
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Government. These ‘changes do not occur automatically.
They are made, in fact wrested;, and that not always very
peacefully, from unwilling hands. The Greek city States
changed their constitutions more freely than their private law.
In Rome,. the earliest leges were more concerned with changes
in the public than with alterations of private law. Revolutions,
whether amongst the ancients or amongst modern nations, what
are they bub experiments in government-making, more or less
hazardous and attended with degrees of violence ?

46. The highest political wisdom, as Aristotle did not fail
to realise, is to forstall and avoid revolutions. The best
constitution for a Government is that which can always adapt
itself to the changing needs of the community.

47, 1If the political consciousness of a people had always
accorded with the real needs of the community, reform of
Government would not have been attended with many of the
difficulties that beset it. The needs of a community are
determined by an almost incalculable variety of factors,
geographical, physical, social, political and economic. The
existence of other political communities with needs, aims and
purposes of their own, operating in varied relations of agree-
ment or conflict with itself, may alone determine its inner

" organisation in a manner opposed to the political consciousness

of its people. The very traditions and inherited character of
its members, without more, may impose important limitations
upon the plans of reformers.

42. But great as may be the difficulties in the way of
fashioning a Government to suit the requirements of a people,
nothing is more opposed to human nature or sound principles
of political science than political stagnation, The difficulties
which are really so may calls to intensive study should never
be set up as arguments of despair. These arguments may
often enough, when analysed, be found to be arguments to
perpetuate vested interests in existing forms of Government.

49. Adaptation to needs is the one test of the value of

) a particular form of gavernment at any particular time. The

test is no doubt relative to existing conditions, for every
Government is to a large extent limited by the materials
upon which it hasto work, but it 18 not entirely determined
by them. Human material is in a large measure plastic
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and environments yield to science. Materials when not found
"may be made. Political fatalism if it had any justification ab
any time has fewer justifications to-day than it ever had in the
past. )

50. The framing of a Government being thus a conscious The impor-

s . : . tance of the
process, its end as conceived by its authors and sought to be conceived end
worked out in its institutions must largely determine its forny. Of Govern-
The conceived end of Governments, I am however bound to giving shape

say, has rarely been of a very exalted order. It is only very ﬁ?sff;ii‘ﬁ',“"
recently that the true end. of Governments has been formulated
to be ’the welfare of the whole people, irrespective of classes
and creeds. And it is doubtful if all existing forms of Gqvern-

ment do more than pay lip-service to this creed.

51. Fortunately men often build better than they know, Imperfect

A . - . . realisations of
Their imperfectly conceived eftorts have time after time the ends of
brought forth ipstitutions of permanent social value. Besides, Sgt"ﬁ;’;ﬁ':fi
their very failures are oftean full of instruction. A study of lf;,eStSOHS of

. . 1Story.

by-gone forms of Government in relation to’ the ends they y
consciously sought to subserve is bound to furnish materials -
of the highest xalue for a comparatlve ‘study of political

institutions.

52, Al forms of Government, ancient or modern, may be Formsof ad-

i i i ; : . 3 ministration
classified in relatlop to their ends 1.nto t]gn‘ee groups. Govern-  lce
ments may conceivably be organised (i) for the benefit of one relation to

individual, (ii) for the benefit of a class, a family or families, 3231?3?31'
or-an order or orders (constituting as the case may be a~ {‘;ﬁ}f?;@‘fr?fg
minority or a majority of the inhabitants), and (iii) for the many.
bencfit of the péople . generally. The last mentioned form

would be the ideal form of Government according to modern

conceptions,

53. It may be doubted whether a Government organised (i)Statescon-
only to bengfit one person ever in fact existed. Even the :::ggo?stﬁ?-
leader of a gang of buccaneers must agree to give his followers 'f,:?:f,f, of one
a share of the loot, however despotically he may rule them.

The patriarchal king who combined in his own person the
functions of war-leader, chief priest and judge (if such a person
ever existed) would govern only according to customary laws:
snd therefore in the general interest of the-tribe. The
tyrannos in the Greek City States came into power by espous-
ing the cause of the down-trodden majority as againsb 8

4
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self-secking ruling minority, ‘The i’rineipate was not imposed
upon Rome by ambitious military commanders bent exclusively
upon satisfying their private ends, but by statesmen who had
in their mind the interests of the people at least as much as
their own personal aggrandisement. Kingship as an institu-
tion everywhere, in Asia as in Europe, has been decidedly
benevolent in its operation,

54, Historic instances of the second form of Government, .
viz : that organised for the benefit of a class, are found in
profusion everywhere at all times. All Greek City States were
organised expressly for the benefit of the ruling minority, so
much So that even the supremely scientific intellect of
Aristotle could not conceive of a State notfounded on slavery (a).
But the apotheosis of class rule was certainly attained in
the State of Sparta.

55. The Helots of Sparta, says Professor Maisch (b), were
serfs bound to the soil of estates owned by the Spartiates,
whom they followed to war as esquires. They were employed
also ag light-armed troops and as oarsmen and even as hoplites,
“The more threatening = their numerical preponderance
appeared, the greater was the. jealousy and cruelty shown
to them by the Spartiates. In order to be able to murder
them without thereby bringing upon themselves the guilt of
bloodshed, the Ephors every year on entering into .office
publicly declared war sagainst them. Armed Spartan lads
patrolled the country and slew out of hand all who lay under
the least suspicion, Thus in the course of the Peloponnesian
war, 2000 Helot hoplites, who had distinguished themselves
in the field, were suddenly pu$ out of the way without a trace
*being left. This magnificently organised system of wholesale
murder throws a ghastly light on the peculiarities of the
prehistoric Dorian robber State. The Helots avenged them-®
selves by terrible. revolts, which repeatedly brofight Sparta to
the verge of ruin,”

+ 56. Roman rule during the Republic was class rule, and

« most modern States of Europe have at different times passed

through stages of the ssme rule. England, it is alleged,

. .having been governed for centuries in the interest of the

{a) Aristotle, Politics, Book V1I, Ch. IV..
(b) Manual of Greck Antiquities by Richard Maisch. p. 16.
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landed aristocracy was in the last century captured by the
capitalistic interest, and similar developments have been
witnessed in other European countries. Amongst by-gone
polities the nearest approach to democracy (understanding by
‘that term Governments organised in the interest of the
whole people) was, I believe, to be found only in the Venetian
Republic, though even she was cligarchic with reference to
her subjects in the dependencies.

- 57, 1 think I may safely say that all advanced ‘Govern-
ments to-day conceive their true end to be to serve the interest
of the whole population under their charge without distinction
or discrimination, but the form of Government in most of them
is still what it was in the oligarchic regime. The whole
world of States to-day, from Japan to Chile and fromr Canada to
New Zealand, may be said at this moment to be engaged in
try ng to adjust their organisation to this new conceptidn of
the end of States with varying degrees of sincerity, courage

and success.
a

LECTURE IL

ANALYSIS OF HISTORIC FORMS OF
ADMINISTRATION, -

(1)—The Atheniam’ Democracy.

1. Having classified Grovernments with reference o their
end, according as that- end is conceived to be the welfare of

- an individual, of & class or of the whole people, I "proceed to

examine some concrete instances of historic polities with refer-
ence to their forms as well as their ends.

2. I start with Athens, in which the ancient City State

reached the highest level of perfectlon w1’ohout compromising
its character as such.

8. Of the consciously conceived end of this State at its
best we are left in no doubt. Pericles is reported to have
said ; “We aim at a life, beautiful without extravagance and
contemplative without unmanliness ; wealth is.in our eyes
a thing not for ostentation but for reasonable use and it'is not
the acknowledgement of poverty we think disgraceful but the
want of endeavour to avoid it ”—“words from ‘Which,” says a

Athens, the

ancient City
State at its

best.

Pericles on
the aims of
Government.
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well-known living English jurist, “our modern society has
much to learn” (a). But the passage quoted has to be read
in its application subject to serious qualifications. The “beau-
tiful life” at which the State aimed did not exist for the large
slave population who toiled for the citizens on the estates ;
nor (since the city at the date of the speech was an Empire
city) was'it for participation by the citizens of the allied cities.
The “life beautiful” was made possible, as I shall presently
show, by the labour of slaves more numerous than citizens
and by tributes exacted from the allies.

4. This queen of City States had other limitations. A
City State had necessarily to be a small and consequently a
weak State, conditioned thereto by the mnecessity of each
single citizen participating in the business of Government,
The ancient City State was as it were a jointstock business
in governwent conducted by all the shareholders who had to

"be perpetually in session to exercise surveillance over its

agents (b).

5. Each citizen again had’in turn to serve as a Magistrate
or in one of the numerous other offices, all annual, which
were created with the growth of the Empire. There were in °
the middle of the fifth century B. C. 1400 offices going round
turn and turn about amongst 20,000 Athenians. It meant
strenuous work for the citizens individually and collectively.
Athens was thus a great school of political training to its
citizens. But officers engaged in serious work whether they
ate drawn from a small number or from the whole body of
citizens have to be paid. The Athenian Jury courts (being
panels of the whole body of citizens) were required during
the period of the Empire to decide local disputes as well as
those from the allied cities. Seivice on the Jury and later on
in the Assembly had to be paid for. The whole body of Athe-
nian citizens was thus converted into a bureagcracy main-
tained out of the labours of the slaves and tributes of allied
cities (c). ’

- .

(8) Pollock’s History of the Science of Politics, p. 11

(b) Greenidge’s Greek Constitutional History, pp 163-164,

(c) The serious limitations which her position as “Tyrant City” imposed
on her ideals as outlined by Pericles are very well brought out by another
speech of the Athenian statesman reported by Thucydides. (Thuc. II 63) to
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6. Athens never learned to treat her allies well. They
were the means and instruments of her greatness and nothing
more. How could a City State absorb, and be one with
another distant City State # The problem was solved in
later centuries by Rome but not in the bappiest way. But
it was not selved by Athens in any way whatever. When
the allies broke away, Athens’s occupatlon as the “Tyrant
City ” was gone. - '

7. The Greek City States further lacked any principle
of cohesion amongst fthemselves. Persia, defeated by a
temporary coalition effected by the statesmanship of a single
soldier, went on controlling the destinies of Hellas by playing
one State off against another. The Leagues which grew
up later were little more than confederacies which melted
before the legions of Rome.

8 Alexdifder, it is alleged, having conquered an Asiatic
empire with the aid of Greek valour, degenerated into an
Oriental despot. He could not maintain the empire other,
wise. The Persian foun of administration” was better su1ted
to an empire than the ~Hellenic.

9. “Hellenism,” says Professor Hogarth (a),* was and re-
mained essentially a property of communities small enough
for each individual to exert his own personal influence on
political and social practice. So soon as a commumty became
in number and distribution such as to call for centralised,
or even representative, administration, patriotism of the Hellenic
type languished and died.” :

have been delivered in 430 B.C: Do not imagine you are ﬁghtmg about a
simple issue, the subjection or indepéndence of certain cities. You have an
empire to lose, and a danger to face from those who hate you for your empire,
To resignit now would be impossible—if ab"this erisis some timid and inactive
spirits are - harfsering after righteonsness even at that price ! For by this
time your empire has become a Despotism (Zyrannis), a thing which itis
considered unjust to acquire but which can never be safely surrendered”.
The sentiment recorded in the last sentence will no doubt find an echo in
the hearts of many an Imperialist statesman of the present day, From being
the ¢‘Saviour of Hellas” as she was in the Persian war, she bad come to be
regarded at the opening of the Dleloponnesian war as “The Tyrant City™",
See in this connection a most instructive chapter (Ch. V,)in Prof Murray’s
Euripides and His Age (Home University Library). B

(2) D:~G. Hogarth’s * The Anéient East” p, 230,

- -
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10. Within the limits of its own citizen body, the
Athenian polity, it must be conceded, proved a highly
successful one. In relation to her own citizens, the bureaucracy
of Athens never developed the peculiar faults of all
bureaucracies. The one year’s tenure, the constant shiftjng
of the citizen from office to private life and back again never
allowed the official to feel that he was master and not
servant. The participation by each citizen in the varied
work of administration moreover kept alive his interest in
the State. The Athenian “loved” his city, as no other citizen
ancient or modern ever did. '

11, What about Athenian administration? It was fully
adequate to the purposes it was called upon to serve. The
citizen it is true did not enjoy protection from interference
by the State with his private rights as citizens of modern
States do. But the occasions for difference between State
and citizen were few.
tion, legislation and adjudication effectively differentiated
in Athens. But the business of the State did not call for
such elaborate differentiation. Though officials were chosen
from the whole body of mtlzens by lot (a), each one after
selection had to undergo one or more examinations intended
to test his capacity to discharge the duties of the office.
They were liable to impeachment for their conduct in office
and. to be deposed even during their year of service, whilst
at the end of their term they had to submit accounts to the
assembly. No.wonder that under such a regime the Athenian

Nor were the organs of administra-

citizens as a body attained a degree of culture never equalled
before or since. ‘“Take her for all in all,” Athens stands in-
comparable—somewhat of a freak State but a wonderful freak
all the same (b).

L v

(a) The Ten «Generals only were directly elected, as were the Archons
for a few years after 508, B. C. Hammond, Political Institutions of Ancient
Greece, pp 80, 101. )

(b) See Greenidge’s Greek Constitutional History ; Fustel de Coulanges,
The Ancient City ; Maisch’s Manual of Greek Antiquities. The Government
of Sparta was constituted as a military order, rather than a political body.
Military discipline destroyed the capacity of the Spartiates for political
activity, and when they did begin to interfere in Greek politics, their inter-
ference everywhere led to corruption, oppression and diserganication, Hammond,
Political Institutions in Ancient Greece, pp 55-56.
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(I1) The dssyrian and Persian Empires,

12. Before she had come into armed conflict with Greece, %hep??:m“
Persia was already an Empire “bestriding the lands like a States.
Colossus from the Araxes fo the Upper Nile and from the
Oxus to the Aegian Sea” (a). The Greek City State and the
Persian Empire were at every point “as the’ poles asunder.”

But she had not invented this style of polity. She was the
common inheritor of bhree previously existing Empire States,
vz ——Egypt (b), Assyrla and Babylonia. The history-- of
the growth df the Assyrian empire fs not without interest to =

students of comparative politics.

13. In the 9th centitiry B. C. when Aséyria was already Assyria.
“ the strongest and most oppressive power that the East
had known,” it was a here'ditary miliﬁai*y monarchy. The
King was an absolute despbt, who every spring called on his
agricultural peasantrs to resume the life of militant nomads
from which they had been scarcely weaned and led them
abroad on blackmailing raids into more peaceful and settled
countries. By the 7th century B. C. even these robber kings
came to see the unwisdom of taking peasants from off their field
on annual “razzias” and evolved a mercenary army with which
they used to exploit subjects and non-subjects alike. A ‘robbgr

&a) Prof. Hogarth, The Ancient East, p. 168.

(b) The Egyptian empire (with a big break of 800 years and other Ezypt.
smaller ones) lasted under various dynasties for nearly 5000 years until
the Persian conquest by Cambyses. If it be possible to generalise on the
character of an administration spread over such a long period, it may be
gaid that the empire owed its integrity and organisation to a bureaucracy
superimposed on a Feudal nobilit-y and a fairly well organised priesthood.
What it came to be under the XVIIIth and XIXth Dynasties is thus
described by Professor Flinders Petrie : ‘¢ There was a grea.t"; spread of h
officialism growing throughout the XVIIIth and XIXth Dynasties. More and
more place-hunters hiad to be kept by the taxes and fees of the people, and
the burden was not diminished by finding offices for the 80 sons and 60 sons-
in-law of Rameses. The vast endowments of the temples maintained an
army of priests in useless lives. These drains upon the resources weakened
Egypt greatly and it steadily fell into worse state-under Rameses and
collapsed in the tumults.of about forty years later” (about 1200 B. C). Two
hundred years before, the court i stated to have ‘‘levied only for its own
expenses, and the cost of administration was borne locally by the nobles.”
History of the Nations. Vol, I, “The Egyptians” By Prof, Flinders Petrie, pp.
19, 20, 32, 40,
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State writ large’, it organised itself into a bureaucracy of
Governors and Royal officials, which made it the most
tremendous instrument of power the world had yet seen. It .
did not even care if the land had peace so long as its quota of
revenue and men reached head quarters (a).

14. The Persian recognised no more than his predecessor
of Nineveh “the obligation to consider the interests of those
he ruled and to make return for what he took”. He also
exacted his quota of men and money, but “free frem the
Semitic tradition of annual raiding, the (Aryan) Persian
reduced the obligation of military service to'a bearable burden
and avoided continaal provocation of frontier nations”. Free
likewise from Semitic intolerance, the Persian did not seek

“to impose his creed on the provinces. There was from the

time of Darius “a regular provincial system linked to the
centre by a postal service passing over State roads. The royal
power was delegated to several officials, not always of the
ruling race but independeént of each other and directly responsible
to Susa. These lived upon their provinces but had to see
to it first and foremost that the centre received a fixed quota of
money and a fixed quota of fighting men when required. The
great King maintained royal residences in various cities of the
Empire and not infrequently visited them, but in general his
Viceroys were left to keep the peace of their own governments
and even to deal with foreign neighbours at their proper
discretion”. “The Satraps”, it is stated “were supplied with
few, or even no Persian troops and with few Persian aides on
their administrative staff”,

15. An Empire so loosely knit together could not maintain
itself for centuries as the Persian Empire did, if on the whole
it was not just to the provinces. It was also successful in the
sense that it ensured freedom and peace to its subjects, Its
weakness as comyared with the Roman Empire® lay in the
decentralised rule of the provinces, which offered great tempta-
tions of revolt to the satraps. Its faults as compared with .
the Greek City States are mnot to be judged by the defeat in
arms it suffered from the combined powers of Athens and

(a) Prof. Hogarth, The Ancient East, pp. 69, 105. See also Dr. C. H.
W. Johns brief and matter of fact account of “Ancient Assyria” in the
Cambridge Manuals of Science and Literature, particularly, Ch V,
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Sparta. That was attributable at least as much to difficulties
of transport as to anything else. Alexander struck at it ab its
decadence (a).

(II1). The Indian Empires.

16. The Greeks with Alexander in 826 B. C. found in
India a civilisation which struck them as resembling the Per-
sian. The comparison, it appears to me, does scant justice
to Ancient Hindu polity which, it is impossible to believe,
.was a mere copy of the Persian. From the testimony of Asokas
edicts, corroborated by the accounts of Megasthenes and wri-
tings in Hinda institutional treatises (b), it appears that his
Government was .more ceatralised and much more efficiently
organised than the Persian. It was far more benevolent in its
aims, for “it included departments regulating industries and the
rights of foreigners, the registration of births and deaths, trade
licenses to merchants, manufacturers and the tithing of lands.
Irrigation was as carefully regulated as that of Mesopotamia
had been by Hammurabi. Throughout the empire roads were
marked every two thousand yards by milestones, while wells
were dug, rest-houses built, and doctors and drugs provided.
Alms were given to monks of all sects, duties were taught on
set days by provincial rulers, censors were appointed to
regulate morals and cruelty to animals was forbidden. Thirty
edicts in various dlfalectsbrecord this civilisation from Mysore
to the Himalyas and from the Bay of Bengal to the Bombay
coast—all over an Empire stretching 1800- miles north and
south—an arca larger than the old Assyrlan dominions” (c).

17. The Mussalman empire of Indlga, gscems from all
accounts to have borne a closer resemblance to the Persian
, than to the Hindu type. Tn the Subadar we meet the Satrap,
though unde1 Moghul rule, an mttempt was made to limit
his power by assomatmg with him a_ Dewan somewhat in the
manner in which the Roman Emperor sought to qualify the
powers of the provincial Governor, by associating with -him

{a). See Professor Hogarth, “The Ancient East,” pp 168-174.

(b} See in particular the “Artha Shastra” of Kautilya, edited by Shama
Sastri; B. A.. and published by the Mysqre Government Branch Press, and
Rawlinson’s India and the Western World”, Appendix III, p. 67,

{c} Conder’s Rise of Man, p 100,
5
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a Procurator. Kazis and Kotwals administered justice and
maintained order in the towns, but the rura,l,, areas were left
in charge of Zemindars and Jaigirdars, It was thus that the
village communities suffered leds from the imposition of
Moghul imperial rule in India than similar- organisations did
under the Roman empire. Government undertook public
works such as jrrigation canals, sarals, hospitals and bridges (a).
Still on the whole the Mussalman empire in India was less
centralised and more loosely knit than Asoka’s. (b)

IV. The Roman City State and Empires. )

18. The politic~1 history of Rome presents three stages,
each distinguishable fromthe others and each of which will
require a separate treatment,.

19. Starting as a City State, resembling in the form of
its polity and in the intensity of its civic life the City States
of ancient Greece, Rome ended her career as a far spréad terri-
torial empire more centralised and despotic than any known
to history. But for the testimony furnished by Rome, the
world would have believed that the transition was impossible,
so incommensurable the one appears with the other. The
transition has to some appeared so unaccountable as the
outcome of mere events, that its origin has been looked for in
the peculiar ethnic composition of the Roman race which

-is believed to have been a mixture of Etrusecan and Latin

elements. The Etruscans are said to have been Turanian
emigrants. from Asia (the supposed home of all kinds of
despotism), who brought with them the institution of Priest-
King or.ruler by divine right, whilst the element of govern-
ment by consent, supposed to be the exclusive heritage of the
Aryan race, came from the Latins. That which undoubtedly ,
differentiated the Roman City State from the G.reek was the
conception of the imperiwm which whilst it armed the

(a) Romesh Chunder Dutt’s Civilization of India. p. 97.

(b) Plenty of references to the organisation of Government prevalent in
Moghul India are to be found in the Fifth Report of 1812. See in particular
the passage at thetop of p. 183 in the extract in Ascoli’s Early Revenue
History of Bengal. The fact that the English and other European merchants
were allowed to form settleménts within the Empire, governed extra-terri-
torially by their own laws, in itself, shows how,thoronghly un-centralised the

Moghul rule was.
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. i v
Magistrates with absolute (but not necessal,rily arbitrary) power -

made the citizen accept discipline with a readiness unknown
to the Greeks. The secret of Rome’s phénomenal expansion,
too, it will be presently shown, is to be found in the 4mperi-
um however it might have arisen.

20. A few words ovly are needed to ‘characterise the ori-
ginal City government of Rome. Very early in her career,
her popular assemblies ceased to exercise surveillance over her
Magistrates in the direct manner in which (it was exercised to
the end in Athens. Upon this followed a development by no
means peculiar to Rome and one which jerhaps represents a
general law in the growth of political infbitutions When 2
Sovereign assembly or Council without surrendering its claim
to control the executive ceases to interfere actively in the
business of the administration, administratiye legislation i is the
only channel through which it can contin:ue to influence the
administration. This occurred in Rome, and once again in
England and to some extent also'in Venice. | Why the popular
assemblies in Rome ceased exercising administrative surveill-
ance over the Magistrates, I need not pause Eoo enquire. It is
enough that the fact was so. Sidgwick believes it to have
been due to the inherent good sense of the| Roman peasantry
v-vho, contrary to events in Greece, had succeeded in securing
the privileges of citizenship (a) and formed the majority in the
assemblies, : :

21 But national habltq die hard. The direct control of
the executive which the assemblies abandoneq passed into the
hands of the Senate by usage not having the sanction of law.
This control found full play in war and foreign relations, but
produced the most disastrous consequences in {domestic politics.

The Popular
Assemblies of
Rome, -

Administra~
tive legisla-
tion replaces
administra-
tive survei-
llance in
Roman
Assem-
blies.

The Senate,
its temporary
predo-
minance.

It created an oligarchy within the citizen body, one, moreover,

*which failed to obtain constitutional recogbltlon as in the
State of Sparta and failed even to qualify for such recognition
as is apparent from the manner of its treatmert of the Roman
poor and of the allied cities without whose l.oyal co-operation
Ronie could not have risen to the position she attained in the
second century B.C. The Senate had also during this period
assumed power to make laws, thereby virtually displacing the
assembly as the normal governing authority.

(b) See Sidgwick’s Development of European Polity, Lecture X.
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22. But as I have said elsewhere, the people resented
the exercise of this usurped authority in internal administra-
tion, and the character of that administration, since the expan-
sion of Rome into a territorinl State, during the Republican
regime, was one chronic administrative deadlock. But before this
stage arrived, the City was on the whole well administered.
Though the Magistrates continued to exercise both judicial
and administrative fanctions, and in matters of private law
the Praetors even made laws, the business of administration
was facilitated by a division of labour amongst different orders
of Magistrates, a division which appears to have been carried
as far almost as in Athens if not further, The liberty of the
citizen was assured at least as well as in Athens, if not better,
by the coercitio and imtercessio and chiefly by the exercise
of the Tribunician potestus. The Magistrates could besides be
made accountable by action, civil and criminal, for their
conduct in office, at the end of their official terms. As in Greece,
offices were annual, and this coupled with the liability to
action undoubtedly made for the exercise of the ¢mperium
with some regard for individual rights. The veto power, spe-
clally of the Tribunes, was however a doubtful blessing. It was
abused and prostituted by both the Senate and the ypopular
party for party purposes and aided in no small measure to
produce the administrative anarchy of the first century B. C.

23. During the last two centuries before Christ, Rome
combined in herself two polities held together by her legions
and the imperium of her magistracy. She was at one and
the same time a City State, so far as concerned Rome herself,
and an Empire as to the rest of her possessions. Of the
former, I need say no more. _ The latter requires careful study.

24, The first step in the expansion of Rome toward8
empire was taken when she made herself the®leader of the
Latin League. It was very unlike the Greek alliances, for
under it Rome not only acquired control over the military
resources of the allies, which for common defence the allies
were willing to give her, she also obtained through the
imperium jurisdiction for her Magistrates over the allied
people contrary to all present-day notions of independent State-
rights. The imperium gave the Magistrate when acting as
military commander absolute power of life and death over the
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soldiers and in fact over every one within the limits of his
“province”. This subjection to the cocrcive jurisdiction of
Rome, in itself, carried with it no corresponding rights. The
Lex Valeria (509 B.C.) only depr’ivedv~ thie consuls of the
power of pronouncing the death sentence within the ity walls
and under a law dating from the first year of the Republic,
<wnly Roman citizens had a right of appeal against such .
sentences wherever pronounced to the people in their cen-
turies. The people of the allied cities and the provinces |
were subject to the consul’s ¢mperium without any limita-
tion whatsoever (a)

25. Having begun as she did, Rome found, like the Eng-
lish in India, that she could not stop. She must go on or
collapse altogether. Her imperium very soon covered the
whole of Ttaly and the twenty years’ campaign of Hannibal
in the- heart of the Republic only helped to consglidate it.-
The Romans, however, were far too level-headed to rest their’
supremacy on legal theory only She built roads and fortresses,
and planted colonies of Reman citizens to whom she gave
either full Roman or the inferior Latin rights.

26. As the TItalian cities had bled and spent freely to
establish this enipiré, it strikes us as the height of selfishness
for Rome to have refused to recognise them as equal allies in
a truer sense than Athens or Sparta were called upon to,
recognise theirs. We know that the Italian allies, for
themselves, did not willingly acquiesce in this one-sided
arrangement. If we are to judge from the constitution which
in 90 B. C. the revolted Socti, smarting under Roman domina-
tion and Roman hauteur, set up in Corfinium—under which
deputies from the -federated cities were to meet and deliberate - .
under the presidency of elected Consuls—Rome’s career as an
empire, had. she acceded to their wishes, would in all proba-
bility have terminated as soon almost as it began,

27. 'The war ended in the Italian cities winning, not places Roman

. citizenship,
in a federation of equal allies, but 51mp1y Roman eltlzenshlp.
What did this mean ? The people of the Italian cities were

enrolled in eight new tribes, making the number forty-three,

(a) See on this subject Greenidge, Roman Public - Life ; Fustel de
Coulanges, The Ancient City ; Arnold, Roman Provincial Administration ; and
. Warde-Fowler, Rome (Home University Library).
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and thus obtained, first, the jus snffragiorum, the right to
vote at the elections of officials, and the jus honorum, 1. e.
the right to stand for election to offices. In order that the
Italians should not permanently remain in a minority, these
votes were subsequently distributed amongst-the original thirty-
five tribes. These privileges removed the bar of inferiority
and offered openings to ambitious Italians to sojourn to Rome
and bid for Roman magisterial offices on their way to passing
into the ruling aristocracy of the Senate. But it did not go far
towards giving the ITtalians generally a share in the Govern-
ment, for to be able to vote every Roman citizen had to come
to the City. The only possible means of giving the scattered
population of an extended territory a share in the governing
power, the modern system of representation, had not been
discovered in the anci nt world. The Roman citizenship was
valued by the great majority of citizens of the Italian towns
really on account of the jus privatum, which embraced the
Jus connubit and jus commercii—“the right to marry according
to legal rights” and ‘the capacity for making all kinds of
legally enforcible contracts”.

28. To properly understand why the jus privatum was
so highly prized by non-Romans, whether in Italy or in the
provinces, one has to realise the position of the latter under a
Roman pro-Magistrate, The conquered or allied people under
Roman imperiwm did not live under Roman law—but they
did not also live under their own-law, for the Roman Magistrate
was not bound by that or any other law. In point of fact he
‘made and published laws for the provincials by “means of
“edicts” which his successor was in theory free to accept or reject.
“Yorce, afbitrary rule and convention, in default of laws and
principles, alone sustained society” (a). A provincial could
be neither a husband, nor a father, nor a proprietor nor an
heir in law, and the edicts of the governor only® regularised
what was essentially illegal in the various relationships
implied in these positions.

29. The acquisition of Roman citizenship removed the

stamp of illegitimacy from all civie and social relationship:
It gave moreover the right of appeal to Rome withou the "

(n) Fustel de Coulanges, The Ancient City, Book V. Ch. I.
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intervention of a citizen patron in Rome. Further, the Roman

citizen, during this period, paid no taxes.

80. To take up again the tale of territorial expansion,
Rome had been driven to acquire the provinces of Sicily,
Sardinia and Spain in order to checkmate Carthage. Into
the politics of Greece, Asia and Africa she entered as peace-
maker and protector. But these too were gradually transformed
inte “Provinces” of Rome. At first the Roman Governor was
content only with realising f