
CHAPTER - I - -
.... 
J. N T R 0 · D U ·c ·T I 0 N 

Section - A .• 

Conati tutional Amendments anti the :Cndian Political 

System the theo·retical framework. 

I 

r.l'he CODF.'Ititution of~ CQUntry not only specifies the 

institutional form but also :reflects tile ideals and aspirations of the 

Nature and purpose f 
of a Oonati t,;a tion. i 

nation concerned. More precisely, eonsti tution.s 

are regarded as a vehicle for soo:ta.l advancement. 

But it is a truism that no wri ·tten ooneti tu tion 

of the v~orld can be regarded as infallible and immutable. although 1 t 

is re~arded as a fundamental ~aw of the .la.nd. 

!)inoe a Constitution is not a n1are metaphysical 

abstraction, it must assume the ·task of regulating po .... er- relations or 

the relationstiip ·of the indi vidt~1al with tb1;1. :political system l.n a 

changing socio-economic environment. Thig element of dynemi~tri in hum::cm 

society call f.! for a· r9sponei ble and responsive Con9ti tuti~n. The 

fundamental rules in a ConS~ti tution ~erve, in. the first ,place, as the 

f'ountai~-head of authority for the exerci~·hs of .state-power. Rlecondl.y, 

they pro\"ide tbe state ~-vi th an insti tutiott~l framework; a 'contf!iner 

within wh:i.ch the dynamic process of goverrxm.ellt and politics can 
. ( 1) 

operata. Thus, the poli ·tical process c)f a co·untry mu&t adjust 1 teelf 

with th.e noms Q:f. the Oonsti tution to produce optimum results .. 
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II 

It ie:: interesting to note that in~pi te of recurring 

•conflici;a • dul•ing tho past two d(:JCt~de!:1, the basic frame\~Ork of the 

Indian political system has shown a surprising degr~e of adaptability 

to the chant.sing circumstances• · .. The 
Constitutional Amendments X 
and ·the sy~temic :frame- l 
work - amendments and l 
Conflict - resolution ~ 

---------------------------

Indi!'in poli·tical system was confronted 
. . ~) 

with, to borrow Easton•s.obse~vation, 

the dual tasks of system maintenance 

and systeL'l persistence. The Indian political system di:reetGH1 its 

actil;'!)rJs towards e.xp~oring change a a well as stability' ii:tid ·the system 

has heen constantly engaged in a conversion process, ·lJl"'dUcing·-

ou tp1;;.ts (dacisions and po~ieiea) an(t altering the environment. Though 

persistence as wall as goal-attainment ;.s claimed to be the P:rimary 

objective of' the Indian political systeL'l, its survival and 1'ihe 

presei'Vatio·n of essential variables within their critical. .:range still 

continue to: be its primary goals. 

Here oomee the que~tion of incoz'J,.:10rating aom.e built-in 

mechan_ism, UGUally in the E"Thape of formal amendment :prqcJe~1ur~, for 

adapting the Constitution ·to tbe sooio-poli tical envi:tOl'lriH3iit. Where 

this mechanism is abaent, 'informal amendments through judicial 

interpretation, legielati VG enactmen.ts ana Ctlstomar,Y develO_t,"Wents 
' (3] .. . 

are resorted to, as in the u.S.·~· Proper emphasis sk:ou~d be 

placed on the elements of ease and ·f'requenpy of •actual • change 

instead of tbe.~rocedure of change as may be presQribed in the 
' ("I } 

Constitution. · A balance should be maintained in order to•ensure 

the stability of the fundamental consti t~ tional norms whilst 
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.avoiding the rigi<li ty that v~ould make evolution, adaptation to 

changing ciroumstance.s, and the grOVJt~ ·of con~t~ensual opinion for 
. \5J 

pea:_oeful cbrange di ffioul t to achieve. 

'f.be question .o£ capabilities - Gxtrncti ve, regulative; 

distributi va and symbolic -- imparts a significan·t key to ·l;he undeJ:­

standing of the systems theory, especially in its for-mulation by 

David Easton, in as much as it b:t;in.::ts tc the fore the vi tal matters 

like aurvi val, stability ax1d maintenance of tbe political sy$tem. It 

enhances the conceptual :richness of trie r:loli·tical system by going 
~ 

sub~tentially beyond the some-. what static analysis of Ertabili ty and 
,~, ·_· 

-equilibrium and focussing on concepts such as disturbances, stre~~, 

reciulation and purposive redirection, all of which ler!d a significant 
ou...A. Lt.r . . (6) £~ 

dynamism to tbe analysis of the .s,~stem1\maintenanoe. .David ~ has 

very correctly _pointed out that ·the idea of ayetem-pal."eistence 

e~tends far beyond that of system-mainte~ance. lt is oriented 

towardS! exploring change as weil as s·tabili ty which are alternative 
(7) 

avenues for coping with the challenge~, to the system. 'l.'be etabili ty 

Constitutional 
amendments and the 
stability of ·the 
l'oli tical System. 

1 
l 
l 
l 

of' a political system. .may, tbetx·efo.re, for all 

practical _purpoS3es, d.epend on its oapabili ty 

to recognize and aceept the need for ebange 

. t·y sui table· al teratildne, adaptations and 

adjustments 1'n the basic framework of the ~ystem. It m_ay be pre-

condition :for, and a precursox- to poli tj.cal davelopment9 that is, the 

ability to fulfil demands through existing institutions or their 

. modi :fication or through the creation of new insti tut;tone. But 

political stability cannot be taken for grl!inted, and every political 
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system hae to, and dhes pass through periodic crises and conflicts 

and recurrent conditions of inetabili ty caused by the dysfunctional 

operation of unauthorised political structures or the anomie activi­

ties of groups and organi zati,ons. such conflicts may be either 

sy~temic conflict, involving the basic nature and rrurvi val of the 

--------·-· __ ....,1 political system, or uon-systemic, iseue­
S9's~emic_ or Issue l 

· Conflict. l conflicts involving specific issues and problems 

--------------------~ not centering round the ilasic insti t•;,tion. .Fuilur<~ to deal effec­

tively with sy!9temic coD flict brings disaster and disintegrf!tion ·to 

tho poli·tical~ system, especially if the political institutions have 

not been deep-rooted iii tbe political culture and trHdi tion of the 

nation. In pol:t tj.cal aystems, however, which are le::1s expo8ed to 

violence ae a means of' :r-esolving systemic: conflict, e.s i.n India, 

cmns·titv.tional amendments, or major constit~~tional rev.i.sions, migh·t 

go a long way in :removing such challenges to stebili 1•y and. other 
' ' (8J . . 
syetemiG ;goals. Since ruost of the political conflicts al"e non-

systemic, coneti tutional amendments become all the mere eff'ecti ve in 

remo"\TJ.ng the recurrent st:.reases. .By providing fo:z- the safety valve· 

wi thiv. the _political system (a~ Justice A. :N •. Ray hiid so appropr.la'teJ,v 

obge.l'·V~d ln hi~ minori,ty ,judgement ·in the .K~sha~lfanand:;.lt DhH~1ti c::l~e 

of 1973) and acting as a counter-dote to revolution (so fo!.:'ce:f'ully 

brought ou. t by Juat:i.ce Wanohoo: in his mino:ri ty judgement in the 

'Golaknath • case of. 19-57), constitutional_ amendments prev~ut such 

challenges to systemic survi vai, stab.ili ty and persistence, and in a 

posi.ti.ve sense, contribute to an increased and more effective 

ret'Jule t:i ve and distri'bu ti ve ~apability of the poli tioal sygtem. 
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III 

There is another important area where. con~ti tutional 

dynamics gains :1:1! s1gni·fioanoe •. It is unversally admitted that the 

eocial context and poli t~ .. cal culture of a country are very important 

Constitutional Dy~amiem J 
and. the QUestion of Legi.... l 
timacy -- Incipient Legi- 1 
timaey ar.td Leg;, tlmac,yc.ga}i>• 1. 

in shaping a con~titution and determining 

its course of action. It j_s the proVt'li­

ling consensus of attitudes and be11efe 

which sustain a conBti tutional. :fraroe·~$0.:~~, 

prov.tde the nece;Etsary mt(i;.1port and give a sanae o.f leg:l. tima·t~ authori, ty. 

A tr.r.Zly •li viu~;' cocsti tution lliUst grow from legi timizine; p:.rocease~ at 

hand and j;'rom an exisrt:i.ng consensus that embodiaa some aubatanti ve and 
. (9) 

most; p~aedural concerns of gQvernment. The legi t.im~H::y, accepta-

bility and normative quality of the constitution will depend largely 

on specific. techntques or metho!~s of constitution•msld.r~g V!'h.ich if! e 

resultant of tl':e configuratiort of so.cio-poli tioel forces at tbat 1;1me. 

Constitutions may ocnH~ into being through evolution, 
( 10) 

throu~h the delibez•at:iot.i~ of an assembly or by :fiat. Of ~11 these 

tbree ID(:tthods, the second one, i.e. cousti tutions by asaembJ.y, ba~ e]Ot 

' two dJ.~tinct ad van tagGa over ~::Jtbers : The written conati tu tion, on 
( 11) 

the OtH:;harJ.d, 'imparts certainty and cla:.r•i ty • wbile" on the other 

hand, ~the participation of many socie1l groups in its making promise~ 
-.( 12) 

proteo·tion for the interaa·ts and Qbjecti ves of the ordinary ei tizen. • 

Bu·t one should not ignox•e the limitations of such system. :t t may eo 

happen that the particivation of various groups with conflicting 

interests ~may 'force on the easembly dysfUnctional compromiaee in a 
. . (13) 

;vagu~~ contradictory, or even unworkable constitution. ' 
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acquire legi tirnacy at inception, but ma;y not be actually lived up to, 

tbue creating a hiatus between the norms and the existential reality'. 

such casas of incipient ligi timacy or legitimacy-gap, after a period 

of time, may be conveniently corrected by a scheme of constitutional 

amendments. 

Here, while dealing with the question of le6i timacy 

of a constitution, drafted by a Constituent Assembly, the Indian 

experience may be recalled. The Constituent Assembly which was 

primarily responsible f'or drafting ·the Indian Consti tu tiori, had been 

su.f.fering .from certain inherent limitations right from the beginning. 

The criticism that was advoncerl by many against the Constituent 

As~embly of India mainly centred round two is~ues: 

(a) Was it a representative body? and 

(b) Was it impo .~ea upon the Indian people? 

In other words, these two questions are directly 

related with thq :problem of legitimacy of the constitution which is 

the eno.-prcduct of the deliberations in the Constituent Asse.mbly. 

At the very outset, it must be conceded that in the 

Constituent Assembly all the political parties were not represented. 
(i4) . 

The ~ocialiste .and tbe Co.rnJnunists were not represented, wllich preven-

ted 'the Assembly from acquiring a truly repre~entati ve character. It 

is equally important to riote that in the absentee list we:ce persons 

like Sapru and Jayakar who took very active part in the Round Table 

. Conference. While th~ former fell. ill at that time, the latter bad 
(15) 

some doubt about 'the legality of the Objectives Resolution'. Persons 

. like Radhabinode Pal, P .. R. Das, Sir~ M.; Ismail and ~ir· Sul tao .~hmed 
. .fv.--.rM.. . 

were also absent. ~o, from a striet~}-egel point of view, the Consti-
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tuent Assembly could not be said to have a genuinely representative 

character. 

From this i::~sue follows the next one, 1. e. to what 

extent; the Constitution wos an imposed one. Since all the parties 

were not duly represented in the Constituent Assembly, it was defini­

tely imposed upon those parties which were unwilling to take part in 

the .deliberations of the Constituent· Assembly. It has been rightly 

observed that it would have been better "to associate all other 

parties willine; to live together under one constitution, .si ve them 

equal status and importance and arrive at a Constitution baaed on the 
{16) 

greatest amount of agreement among them. n The overwhelming majo-

rity of the Congress Party in the Coneti traent Assembly end its mono­

lithic nature has led Granville Austin to remark. that 'the AsJ:H:lmbly 
. (17} 

waa the Congress and the Congress was India. • 

Rega~:.ding the nature of the Constituent Assembly, Dr. 

Raj endra Prasad. who was eleo'ted its Chaizman, observed: 

''This COl'lSti tue~t Assembly has come into being wi tb a 

number of limitations many of "'bi.ch we will have to bear in mind as 

we proceed • • • • • • • • .. • I alsc b,2;lieve tba t it is competent to break 
. (18) 

liniitatious attached to it ~tits birth.'' · 

Nebrtl also spoke in the same vein Vlbon he was led to 

remark: 

"You lcnow that the Constituent Assembly ie not what 

many of us wished to be. It bas come into being under particular 

oondi tions and the British Government has a baud in its birth. They 

have attached to it certain conditione ............. we shall endeavour 
. (19) 

to work within ita limits." 
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It may be recalled here that on Aut,-ust 20, 194 7, Mahavir 

Tyagi, K. Santhanam and other members raised the question of the 
(20) 

status of the Assembly. Doubts were also expressed by Ivor 
(21) 

Jennings regarding the Legal status of' tbe Constituent Assembly. 

Again, debates in the Constituent Assembly concluai vely prove that in 

the tussle between the pro-Gandhian and pro-western believers, the 

latter prevailed and the Cont~ti tu tion tha 't finally emerged was almost 

modelled on the western constitutional pa~ter-n. Of course, that does 

not confirm th<~t Gandhian ideals have altogether been rej acted. 

Gandhian principles' have fo~nd their echo in trJe Chapters on Funda-
! . . • 

' ·: . 1: . 

mental R;i.~h ts and tho Directive l?rinoiples of State Policy of the 

Constitution. In a word, the Const:J. tution has really been, what 
' ' (22) 

Austin bas called, an example of 'consensus and accommodation.•. In 

the course of the worl{ing of the Constitution, 1 t has been observed 

that the heavy reliance on Anglo-American constitutional norms has · 

been acce~ted by the people of the country. Its true reflection can 

be found in the ~tatement of Panikka:r· that the Indian Constitution 

and i·ts pz1-n?iples are to be .understood and interpreted in ter.ns of 
. ' (23} 

the unwritten conventions o.f the British Constitution. But it is 

clear that the framers in the Assembly were primarily guided by .the 

desire to bring about integration of the different elements of the 

society and ther·eby initiate tbe process of ;political development. 

It is an admitted fact that the stability of a political 

system depends, to e large extent, upon the capacity to· change 

itself srd. tably with the changing socio-economic p~ttem within 

which it is to operate. An analysis of the working of ·the Indian 
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political system will prove ·tba t although the Constitution was set in 

opar{'ition in 1950 with the n.atlon 's ,goals and desires .specifically 

mentloned the:re;tn, it failed to live upto these dactared aspirations 

.of the llation. This was evident during the very first yeHr of the 

working of the Coneti tt:Jtion. and to the great surprise of many, the 

Constitution (1i'ir~t Amendment). Act was pes~ed j,n 1951 to remove 

certain b~lt-in. contradi.ctions that ware standing in the \vay of itf!!l 

eucceeetful fUnctioning. 

The reasons for these changes can be easily obtained 

from the fact tba. ·1; the Co1113ti tu tion s right from its inception, became 

•over-p:rogra;·nmatic '• It was alr~o discovered that these chan~~es were 

neC.e8:ai tated because of the very netu~·e of the Constitution i teelf. 

It beeame clear tha·t the Constitution was essentially a 'derivative' 

and 'adventitious • one, with no di-:tt"ect touch wi tb Indian .Political 

culture. 

A brief refer~r1cfl to the circumstances under whi.eh 

the present Oonsti tt.ttion \•Jas drafte'1 may be made at this poir•t to 

clarify the .11osi tion• The Constituent Assembly which wa!il solely 

ree.ponsibl.e for draftinij the Gonsti ·t1.1·bion was 'esser~tiaJ.ly composed 

of persow.~ who did not represent the peOIJla of· India on a large scale. 

The task of decision-making reA ted mainly on the part of the political 

elite who took part in the deli berationr:: of the Conr;~ti tuent AeRembly. 

fdoreover, th~c'l ~ocial e't7ruet-ure vvi thirt which the framers were 8\!~em­

bled, did not .tJrove to be oonduci VI$ to such funattons •. The econ9m1 

waa. essentially dilapidated and shattered. The adrllinist;:r-z::rti ve 

et~cture was .about to collapse. · The society was inega~i tarian in 

nature and consequently fr~FAgrllen·ted in all senses - economic or 



othet.·wise. The sensa of national unity tha.t was brought about 

~mmed:i.a tely after Independence W1Hl ClQfj r.J:i t~ not a ,posi "ti ve on. e. 

:Naturally, tbf.: social int0.gr~tj.cn that was achieved during the days 

of tbe Cotisti tt:lticn-:makin~S wa~; a forc~d one• The close ~.mntact 

with the Western liberal ideas and Western parliamentary ~yste.m 

gef:l,e:ratP.d some kind of liberal. thinking in In diP.. which et:Jrw;~d a~. a 
. (24) 

d.rl. ving fnrae for a. new movmne~t for nation~l freedom. But thi~ 

nst:tonal :m.ovem-ant. failed to pl"Q.dtwe the d.esi~etl rasul t ·because of 

the .ro.lea of communalism and separa·iii:sm which were standing in the 
. {25) 

waJr of national end poli tica.l. ~ievelopmont. · Although tbe Con~ti-

tuti.on•ma.king b·cdy tried their best, in a h.:-,lf-hearted. way, to 

acco:rrunociate i:be · prl,nciple of f'ederalism t~~ thin the Indian oone:rti tu­

t~onal .frame'llork, i.ta ac·tual realization suffered e serious set­

b.ack because of the very nature o:f the Indian sooiety which was 
. (26) . 

baoed on certain inheren·t di verei ties.. Indeed, India was •a. 

·veri table la~oratory of diversity; linguistic, religious, and caste 

cleavage have all played a cr.;.cial role in. defining areas of 
(27) . 

conflict. In the context of the ;pr'Ocems o:f pol:i. tical develop-

znent in Iudia, J1,1yl:oon Weiner 'a descrij;<tion o.f two polj. tical cul tur~~-· 
:"s:..i 1 ~r;t:,.:.z~~;\.-<:··-·~. · ~-.~ 

'tlent;~uages", ~idiomett, ".manne:ra", n st.yles'' and "fe~hic,n!::" of" 

pol:itios in Ifld:i.a,_ as fRiJ.ir.:.,g into three categor:i.~s of •modern. ·~ 

•t:r--a(1itional' and ;saintly', ins,Pite of itB apparent crudi-ty, 

"perhaps accur2tel.y reflect the state of politics eervint; as the 
. . (28) . 

Backdrop fo:r.• the procene of polit~ce~ development.''' 

In r.~uch e political atmosphere, the Constitution was 
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framed as a ey.mbol of national aspiration, and •a modernizing 
. (29) . 

instrument' · whose primary funct;ion was intended to be one of 
' . . (30) '. 

bringing about •a dynamic and purpos~i~e _future •. · But it ia 
interesting to no~e that although the pol.i tical eystem envi.sa~ed by 

. . (31) 
the Constitution was more evolutionary tban revoluti-:Jnaz•y, · the 

fn~mers t:rie,d to -iuco:rptn"ate elements of dynamism ir1 i ij by setting 

their· goal a in cleflr terms in th~ forms of the l?:rJeambl€l and thEt 

.Di.recti ve l?rinoiples of State Policy. The t$Oals and a~_piratione 

contained in the Preamble, the Patrt 1:11 and PaTt IV of the Consti-

tution, not only e>Jt~body 1 'thB gain~ of. the sos:ial revolt~tion of the 
. - ' (32) 

past century • and the ideas ~f freedom l.•ihi.cb modE•ITl lnO.ia cherishes, 

bttt m~:ke the Oonsti tution,. in Austin 1 S :famous ob~e:rw:~t:l~>n, ~ 
. (33) 

'vehicle for soc:i.al revolution. 

IV 

Consti·tutional dynamism, then, 1~ a· 'sr:.ecifio res­
( 34) 

ponse to wider changes in eocial life'. A Constitution should 

-----------------~-----~ Ccusti t~.; t~onal dynamic a f 
as balanc1ng between J 
s tabil~·t;y ana ch;;mge.. i 

(J5) 

have a djnamic of its own and 1compa­

rative studies of change need alwaye 

·to reflect the impac·t of government 

upon socie·ty. If the success of a political system depends on 

·a -satisfactory balancin5 between stability and change, this can be 

best promoted by a viable system of consti tu·t;ionE\1 \'lyrtamics •. 

It is by applying this yardstick that the achievement 

or otherwise of the Oonsti tutional .r:;,r::1ctice of a -country is to be 

judged. There rnay be qomplete harmony betw~'=Ni consti t't~tional 

princip~es and ~he goals to be acbieved in a particulsr political 
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process. Again, there are examples where ·the accomplishment lags 

fa:r behin-d the ambi tiono P;Joreover, there may bo- oases where there 

is no scope at all for. aonst:i tutional adjustment with the real. 

Loewenstein 'a ontolo- 1 
gical claasif'ication 1 

(36}. 

political proc.ass thereby causing a virtual 

c'onsti tutional ·deadlock. Judging .from this 

perspective, Loewenstein's ontological 

classification of cvnsti tutions as •nonnati ve • •.n.:;minal ' and 

'eemantici seems to be B:PJ,>J:OI:J:riate and rea~istic. While malting this 

a.lassi.fication, he cof.rectly ~m_phasizes the operational aspect of a, 

pol.i tical process. In his o_pinion 11 while making an 'ontoloJ&ical 

evaluation • of Consti tu tiona\, 'it is essential to !'<-:!Cognize that 

the reality of a specific ft.·n:~.ctional arrangement of powe.r depende 

to a large meHE!Ur.e. on the so(:io-poli tical environment to which the 
(37) 

p~ttem is applied. ' .. 

Am enning proc.~dure in a Gonsti ·tu tion requires to be 

Gkil fnlly drafted bacauac in the absr.mca of such a mGchnnism, a 
. ' (38) 

Cf?nstitution .mny be converte·1l into a ':frozen ona '• Bu·t it ie 

to be noted with deep eoncer-.n "'Ghat ·t;hc proccs~ of amendm~nt of the 

tlonst:t tution has nll;-pay~ re-•:::e.i. V9d inade~ruat::1 a ttantion ()f the poli­

t;i\:al sci0ntists. ·Most >tJ:f! the wr1·t6.'l!'"s t:zoy ·to e:xpl~1in tn details 

the various o~1~1ma of gt> vernment., thBir :rGla tion~bip with other 
·, 

or,:;nns, .fundamental :t>ights nnd the like, but ~i!l:r-dly P!l:/ due atten-

tion tt") this most ira2.'9rtunt ttS.fH)Ct Qf the Co:n:;.rti"'lfr..ltion. l1"1ost .(';f 

th.sm igr:1ore tbe. :fact that the pa,,ver of amendmen·~ 5~s •a pow~r o:f 

higher t~r~~d~ and of more poJ.itical im.portanoa the.n any other po-wer 
(39) 

proVided for the Gont~ti tutlon .. ' 
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prevail. in the- We at 'where it serves as ·the procedural fram.e for the 
. (40) ' 

compromise of the power-contest '• He includes the Constitutions 
{41) 

of France .• Germany, Italy, Israel and Ceylon in this category. · 

It is curious to note that Loewenstein brings these Constitutions in 
···'. 

·. this cate~ory because these were either 'manipulated by an intellec­

tually WesteJmized people • or framed by tbe political elite who 
(42) 

recei veq education 'in c:ontacts with tbe British' •. He, however, 

does not include tbe Burmese Constitution of 194 7 in this oa tego ry. 
(43) 

because 'her experience with self-government' is •scanty '• · 

. A 'nominal' Conati tution .simply embodies •a decla-. 

ration of conAti tutional intent~ a blue-print expected to become a 
. (44) 

reality in future. This t,vpe ot Constitutions can be seen •where 

western. Oonsti tutionalism is implanted into a colonial and/or 
. ' ' (45) 

aggrarian-:f'e~dal social atructu~e. In thia cateeory, Loewen-

, stein includes the Consti "tu'tion of tbose states which (ire 'aoou:s­
(46) 

tomed to euthori tarianism. · 

Finally, there are Constitutions which are ':US~ed 

for legalizin5, stabilizing and perpetuating and existing configu-
(47) . . . 

ration of power. · The;::te Constitutions fail to •aerve a.s the 
(48) 

procedural frame . for . the oompeti ti ve power elemen te~ · · Theee 

Consti tutio~may be wri t·ten in_ 'nature but the!:le are merel1 face­

saVing gestures deman~ed by the p~asent time universal belief. in 
' ' . ' (49) ·. . . 

democrt:Jtic legitimacy. However, while admi ttin6 that •.tn. unde:t-

deve~oped cmuntries, the distinction b~twee~ the semantic and the 

nominal Coneti tution cannot always be applied wi tb satisfactory 
. (50) 

:precinion •, · Loewenstein brings the Constitutions of JSgypt, Iran 
,(51) 

and Irat under this oategQry. 
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:Keeping. this theoretical background in mind, the _need for 

inclusion of an amending clausa in con~titution can well be app~ r 
' ' . ;~: 

cia ted. A oonsti tution wt;ief.l does not contain- any provision £o:r its 

amendment with the development!' clrowth and ex,paneion of the community 
(52) 

is the most inadequate and impor~ect 'deed of partnership. • ,It 

would be doomed to collapse ignomi·noualy, and without hope of recons-
(53} . 

tru~tion. l t has been obs~r.ved that such a consti tJ;Jt:lon is bound 
(54) 

'to break ·oeneath thG' presgure of national force~' which it cannot 

control or resist, The eonsti tution of a. natiqn must be l."esponsive 

to the outward changee in the llt<1tlon '9 li-re t:'tinoe 'ch\ll_lge is tbe laws 
(55) 

of life. ' 

IJ.'hus, a consti t'.Jtio:n, to be responsive to the outwarcl 

changes, must hAve the essence of.workablenes~ tc be achieved throu5b 

the mechanism of an Rmendini£ c1a~$e. An:y stat;nati.on, resul tirlg £rom 

the absence of. this essence of vJOrkablenest:~, is 'st.~r·c to cause 

(56) 
con~ti tutional or aemi-con~"t;i tu tional deviceA whieb bo:-rl~:r revolution. 

In order to fort~otall rtnrolu ticnaz•y upheavals, GV0I'";:l 

cont~ti t1;~titm bsr::ed {al wisdom a:1d aup:ee.rJ:..e prqihmce~ m.\ist es-tablish a 

Jn:-ccedure according t~.:<· whiQh i·~ e;.Wi be :r:evl~e.d or modified. Tba 
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repea·t~dly asserted in the bills of ri.c;hts, that the people have an 

inalienable .right at all timea to amend their 't.'Jonstitt4tiona and b~nce 

a belief that no neceesi ty existed for limiting their right by. sel:t' 
. . . (57) 

imposed restrictions - there is a difference of opinion. 

Whatever reasons may be found behind this mni!'lsiont 1 t 

is held that an unamendable constitution is the worst tyranny of all 

times. w.w~ Willoutihby~a observations in tbi9 connection are worth-

mentioning: 

nThe fundamental error of all· thosr:; who have sought to 

place inherent limitation upon the amending !}Ower as p;rovided for in 

the Federal Constitution is !that they necessarily start with the 

assumption that the Constitution is in ,_the na-:ture of an agreement or 

com.pact between the states or· t·hat it implies an understanding 

between thE?.m and .tbe National G9vE;rnment tllat the alloc~1tion of powers 

as provided :for in the original instrument shall not ·be cht1nged in any 
, (58) 

or ·1 ts more important or essential features. u 

The United St:;1ten of Ameri·ca claims the reputation of· 

'being the pioneer in the field ox providing an amending clau_ae· in the 

-··--------------~t body_of the constitutional document. It has been 
The u. s. X 
_e_x_P_e_rl_e_n_c_e_. __ ~X rightly oboerved that tbe ·t.mericatl Ccnsti.tution 

'han turned out to be perhaps the moet aucc~&ssful example 1n l:!istory 

o:f' a:legal instrument that has serve-d bothas e safee:,"'Uard of individual 
(59) . 

freedom. and ae a ligament of national unity. The .·Frame of Govorn-

ment of J?en!fsylvania of 1862, granti~d by Y"Jilliam Penn w~s the first 

charter to have .a provision for alteration. It made a p:.rovis:Lon that 

no act, law or ordinance which would al tcr or change ,the charter in 

any part should thereafter be enacted w1 thout the consent of the 

Governor and six parts of seven of the said f'reemen in provincial 
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counci~ and General Asnembly. Similar proVisions found place in the 

~"'rame of Government of 186 3 and of 1696 and in the Oharter of Dalewaz>e, 

1101. Of all the thirteen State Constitutions, only ~ix contained 
I ' 

proVision for their future revision, nemely Delaware (1776), 

Pennsylvania (1776), ruary~al'ld {1776), Georgia (1777), Vermont (1777) 

and 1~~1ssachusetts (1780). :By 1.787, during the Fedcyral Constitution •a 

met.t1ng, the revised Constitutions of South Carolina and New Hamp­

shire were included, thus raising the num·ber to eight. The reasons 

behind the failure on the part of other State Constitutions of 

Connec·ticut, New Jersey, New York, North Carolina, Vir.:.';ia and ini tialq 

of flew Hampshire and ~outb Car-olina to include amendin5 clauses was 

explained by Jameson in hi a leading book -- "11 Te&t1eae on Gonsti-
. (60) 

tutional Conventiona". This omission occurred becBuse •many of 

them were framed in extreme ht:u:;te, for te..mporar·y i.Jurposes, vJben little 

was thought or known of the best modes of constructing or amending 
. (61) 

such inst~ents. 

v 

Having e!1tablisbed the ~ecessi ty of inoorpor<1ting an 

amending clause within the constitutional frame,_ the question arises 

. as to what· should be the d.esired type of amending .procest~r for· a 

Consti tu·tion. The answer seems to be a difficult one, since · consti­

tutional practices vary gre<.~tly in different countries. At this 

point, it ia necessary to look into tbe primary :forces which are· ··· 
•, 

respons~ble for bringing about conatitu-
Primary forces { 

. behind constitutional l 
dynamics. · -----------...,;;:1 !:>lace, these i'orc~s may help in creating 

tional cbant;;es ·.·in ·a country. In the first 

new Ci1·cumstances --- Uil>eumstances wl;ich again go to shape the 
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conati tut.ional structt~re. · ~econdly, tbege forces may completely 

change the natura, content and influence o:f circumstances, prevalent 

at the time of framing a Constitution. This. seetond catr;;gory is of 

t'§:reater imJ?O:rtance and. it can be seen that in mcr::t of the. cases of 

constitution-making, these forces played dominar.:.t ro~e. FoJ~lowing 
. ' (62) 

K.c~ 1\:neare, these fo:rces may l•e cate.sorised as follows: 

Some o:f these forces wldch influence the conati tli tion-

making a:r,>(~ visible and tangible, such an political p.arty, the 
(63) . . 

electorHl system and the like. })ut there i~ a second category of 

:forces wld.ch is no less ~mportant than the first. grot"P 1and wbicb 

take a major share in shapin.-; the Constitution., Tbese fl:re public 

opinion {organized or :unorganized), the attitude of the fr2..mers of' 

the Constitution, 'the ,:;conomic crisis etc. Thou~:,;h these are xanst 

invisible forces, tbey ope~ate Vitz.oriousl.y during the period of 
. (64) 

oons'ti tution-making of every country. 
(65) 

In the _opinion of Wheare, the amending procedu~e 

in most mo·dern consti tt~tions aims at sn:f.eguar(Jing one or more of 

Wheare 'e four- t 
fold~i teria. X 

four object:l ves. In tl1e fir~t place, tbe 

constitution should be changed only after a good 
(66) ' 

deal o~ 'deliberat5.on' fo:r the propos-ad chang~ 

or changes. $econdly, provision s11ould be made so tba t peo:vle can 
. (67) 

express their views before a ci1e:~nge is made. !l"bir~y, in a 

federation, •the po-wers o.f the units and the Central Government 
(68) 

ebould not be alterable. by either part~· acting alone. Fourthly,. 

'individua~ or community rights, for exam~le, of minorities in 
(69) 

language or religion or culture, ahould be safeguarded. ' 

In order. to ~afeguard these basic objectives, four 
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principal methods o:P. amendments are. gene.rally provided in the 

consti tutione of -diff,~rent countries. Amendments may be brought 

about by ---

(a) The ordinary legislature, but under certain 
restrictions; 

. (b) the people through referendum; 

(c) a majority of' all the UDi ts Of a fedGrttl state; and 
(70). 

(d) a special Convention. 

The Constitution of Rumania (which is now defunct) 

provided the first method of amending the Cons1;i tution ·that is, 
. . . (7t) 

amendment by ordinary legislative proeess. O-f co~rse, one simple 

restriction was there. It .Pl'Ovided that a qUOl"UID was neceuaD-ry to 

bring about an amendrnent• Moreover, the Cottsti tutions of Belgium, 

Nort•;ay and· Sweden provide a peculiar ey$tem. ln order ·to bring 

about a particular constitutional amendmeflt relating to a particular 

ruational. iGaue, the Assembly i~ :firet disso.lved and a fresh election 

ie held. The new !t!Ssembly with a fresh mandate from the people at 

large, a~sumes the role of a Constituent A~membly. 11>if:1 flssemb1;y 

is constitutionally empowered to amend the particular P1~vi91on of 
.. (72) . . . 

the Constitution. · Tbe main :feature noticeable in this system 

is that, tha amending procedure, al thout;h made much easier, has been 

subjected to this limitation. 'l'he Oonstitu"tion of South Af"r1ca ha~ 
.. 

gone a step fUrther in pi'()viding ·that a constitutional chang~ 

requires the support of the majority of the members of the two 
. . . (73) . 
Houses in a joint session o:f the legislature. , · 

Secondly, the device of popular vote oz· r·efel.,end.um was 

introduced in the Coosti tution of France dtu:ing the days of the 
(~) ... 

llevolu tion. The system p:c.zWJils in soma form or other in the 
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Consti tt..J'tions of Switzerland, Australia and Eire. It has been 

ob~t;n.·ved that in Switzerland 'where amendment of the Constitution 

The Swiss 
syr:~tem. I 

I 

requires • always the consent of the majority o:f' 

electors votin6 a refEU'(i)lldum, and of a majoi•ity o£ 

the electors vo·ting in a maJority ot' .the cantons; 

and on some occaaions, the consent of' the general legislature also, 
(75) 

th~ process has been used frequenU.v and succe*sfully. • In order 

to deal a.ffecti vel.y with the emerging national probletns on socio­

economic :fr-onts, the powers of 1;he ·central Government have been 

increased from time to time to a great extent. Since ~v;i ty.erland 

rloe~ not :face the bar:ri<'ilr of the p0wer of judicial re:rle'ftt she has· 

been able to confer greater- power on tbe general gOVl'1rnment, howev0r, 

drastic and detrimental i 1.i might appe~~r f'.rmm e strict federal 

principle. In 1874, wben' the Constitution o:f 1848 was submitted to 

a gene:C'al revision, there occu.rreQ. u,pto 1952, ninety-nine plebia-

ci tes in ew1 tzerlt:md upon COW:Jti tutional qUestions. Of these forty-. . . (%) 
seven were referenda upon oonsti tutional amendments, - submitted to 

the people by the general legislature. Thirty-seven of these pro-
. . (77) 

posals were accepted. Of the remaining plebiscites,· forty-two 

were proposals for amendment of the Constitution presented on the 
(78) 

initiative of fifty-thousand voters. Seven ouJ..y of these were 

accepted by the l)eopJ..e. There were ten cafles where ·the gener?-1 

l.et,;islature of'f0red proposals as subs·ti tutes for those offered on 

the initiative of fif·ty-thousand voters, ana in the eight out of 
. (79) 

these ten casea, ·the proposals were accepted.· 

The peopJ..e o'f Switzerland, however, hHVe a 



significant role in bringing about a constitutional amendment. A 

study o:f the amending provision will l"eveal that there are two typee 

ot amendments in Sh~i·tzer~and, viz~, total and partial revisions of 

the Conet1 tution. The initiative for amandment of the Conati tution 

rests botb with the .Federal Assembly and the people. It may be 

pointed out in this connection that1 in case o£ a conflict of opinion 

·between the two Houees of the. li'ederi:ll Assembly about the neaessi ty 

of an amendment, the proposal is referred to the people and if 

accepted, the Assembly is dissolved and a new election is held. The 
' . 

newly constituted Assembly.then deals with the proposed amendment. 

But ·the peo,ple o:f Australia, by a t!tharp contrast, 

refused on most occasions to al tor their Constitution through the 

amending 1.:1rocess which is substantially the same as that of 

ThCi syate~. in~ 
Austral;;.a. ! 

II 

Switzerland. ln practice·, it was bol":;:'OW\3d from 
(80) ' 

Switzerland. Gince 1900; pro.[msed constitutional 

amendments were submitted to the people by referendum· on twenty-four 
(81} 

occasions of which the following years are v.-orth.i.meiktioning -

1906, 1910, 1911, 1913, 1919• 1926, 1928, 1937; 1944 ... 1946, 1948 and 
. . (82) . . , 

1951. Only four of these amendrnents obtained the :requisite 

majority of all the elec·tors voting and a maJority of the electors 

in a majo:ri ·ty of eta tee. The fizost; ame.ndmetlt in 1906 was made with 

a view to al terin6 the date of the Senate al)d was accepted by 

majorities in all the Stetos• 'l'he second amendment of 1910 enabled 

the Commonwealth· to take over rstate-debts irrespective of the date 

at which they were contracted, in place of the provision that the 

Commonwealth might take over ~tete-debt~ in existence et the time of 

the formation of fed.oration. This amen01nant was approved in all the 
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St:;'ates except new South \lialea. The third a.mendment rel;;Jtin~ to tbe 

1r1nancial tigreement of 1927 is deemed to be one of the tnost im.porte:mt 

amendments eo · t:ar dora~. The fourth amendmer.at which was brought about 

in 1946 empow0:red the Commonweal tb to legiola te upon certain social 

services. 1'his amendmen-t was subseq,uently approved by majo:ri ties in 
(83) 

all the S ta ·tes. 

nut it is to be noted that the Auecessiv~ prop09als 

made since 1911 to increase the powers of ·the Commonwealth had. been 

rejected. In 1911, the proJ:~Osals relating t.o Gmpowering the Common­

wealth to deal with tr~1r1e and commE?rce without restrictions, wa9 

rej ect.ed by a major.i ty of all the electo:rs v~_ting smd by a majority 

t')f ·the electors voting in all. the s·tatea except western lnastralia. 

In 1913, another set of similar p.ropo9als met the same .fate. Again 

1926, all attempts to increase the powers of tile Commonwealth wi tb 

regsrd to the settlement of ind11s·trial disputes were rejected by the 

maaori tiat": of .all the electors. In 1937, :propoflals to ir.iCI·eeee the 

powers of the Commonwealth with ·regard to marketing and aviation 
(84' 

experienced the same fate. · Again in 1944, all proposal.s aimed 

at ciiVing tile overwhelming povwr ·to the Commonwealth in all important 

economic and social affairs, failed to obtain the support of all the 
. (85) . 

votere and therefor~~ we:r;>e reJected. In 1944, :propo!=!als f()r 

social serVices were accepted partially. In 1951, another- proposal 

which \"J~S made to empower the Commonwealth to dea1 with Communism 

~as rejected 'by a majority of all the electors and by major! ties in 
{86) 

each of th~ three States.. It has been observed that tbe people 

of AUF.Itr~alian COUl1llOn .. 1!ea1 th are reluctant to ap_r;rove any amendment 

which is not at the S1ametime 1:1tated in speci fie terms and supported 
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'(~7) 
by tbe main political part'ies• ' It may 'be no tid here ·that a Joint 

Committee of the· Seil,:::t·te and. the House ol.Repreaentativee·v,aa ii;Jiii:rr 
I (88), 

a.,ppoin:ted "to rationalize the Federal State relatio·ns. · In api te of 

th:e :fact tba·t the Committee· submitted two r~ports, one in ·1958 and·. 
' '' ' ' ' ' ' ' (89). 

another in 1959, but by 1965 no action had been taken·on them. · 

From the forego.ing discussion, it appears that, with 

the exception of the proposals of 1910, 192'8 Sl'ld 19·4:6, ·G~icb of the 
. ' ' . 

proposals h~lS been rejected. . Of (}ourse~ the. Common.,>;eai th has gained 

tremendous l30W0X'S fn other' ftalae' O.f administration, not by, amend,;. 

mente, but b'y constitutional practice. The· majori·t;;y of the· Auat'ra-
~ ' ' ' 

lian electorate ~· op:posed to the enorcachment of the Commonwealth 

u·potl the sphere Or:lt;~inally reserved by tbe Coosti tu.tion to the St~itse. 

In thia • respect, while ·the Swiss el.ectorute has been li'baral iri 1 ts 

u~e of a ri·gid ame.nding lJl'OCtH::!e the Australian electorate hao been 

con tH;; rva ti ve. 

~he third method o±' amending a Oonsti tu tion·, that is, 

by the approval o.f 'a majori 1-.Y of all the' units, is a ctmracteriatic 

fe~lture o:t the amending procedure in a· federation. Tlle federal 

Constitution which is an indissoluble COiripac.t between the .federation 

(:llld the component units, ia regarded as the .fundamental l.aw of the 

larid and hence it oan not be altered by ordinary legislation and can 

be.altered only by the mode prescribed in the Constitution it~elf. 

Naturally, the amendil'lg procedure in .a federal· Conet1 tution must be 

sufficiently ri61d so tis to .. Protec·t tbe rights o.f th~ federating 
' ' 

units. .But at the sa•etime, the procedure· slJoulq. be fiexible to 

aome extent so as to enable the Consti tu tio:n to respond j;o the 

changing needs o£ the society. ln most of tba'federations, tbe 

amending process provides the system o:f ratification by the 
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legislature of tbe oompor,~.:mt uni ta. A detailed study of. tbe 

amending provision· that harJ be0n !>rescribed by the Constitution o:f 

the United States o;f America clearly reveals tbat tho process laid 

down therein, not only provides for the system o.f rati:t'icntion by 

th~ Slr&ates bu.t algt:'f of a oonventiOl,'l to be convened for the purpose. 

So j, t may be concluded that the u.~. Conati tution prtH~dee an 

amendipg procedure which is a combination of the third and fourth 

methods mentio.neu earlier. 

The Constitution drawnup in 1787 was the \:VOrk of 

----------""'Sl an able group of men~ conscious on the one hand 
The American l 

system. 
I 

o:f the inadequacies of the authority 'that the 

Central Government already possessed for the work 

it had to do and aware on the other hand, that 'the sentiment was 

too strong fo·:r a consolidated go.vernment to be voi thin the 'bounds of 
. (90) - . 

possibility.. It is definitel~ a credit •to the wisdom of the 

cornrenticn1 tbat the document; has baen formally amended only twent,y­

fi ve times in 183 years •, and •ten of these amendments came within 
(91) 

two years after the Oonsti tution was .l:"atified. Al tbcugb the 

process of fonnelly amending the Constitution ap.IJeara to be di.:f'fi­

oul t, 'the Supreme Court ht~S been wj,lling to penni t the poli t:icel 

branches. of the government considerable latitude in their interpre-
. (92) . 

tation and implementation of the fundamental law thus enab~ing 

the Constitution to adopt 'those political changes thH t eooiety bas 
(93) . 

reco6~ized as generally desirable. • 

Th~s, considering th~s necessity, the framers 
. . (94) 

'devised a difficult b~t not prohibitive p~ocecture • · for amending 

.·.the Constitution, 
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The arnending clause prescribes two possible processes of 

·propoaal and t;10 of rati f'ication of amendments: 

1) Two-thirda of' both UoURes of the CongrEH-,9 f'lhall .Propose 
amendments; 

· 2) the le{Sislature~ of two-thirds of several states shall 
appl.y to the Congress to call a convention for propo­
sing amendments, and :ratification shall take place by--

J) three-fourths of the legislatures of the several etatesi 
·or 

4) by conventio.ns of three-fourths of the several .Statee. 

Although two mHthod~ of initiating amendment and two 

methods of ratifyin~~ them are provided, all, thus far adopted, have 

been p:rol>oGed in the same way by joint resolution of the two 

bra.nches of Congreos. 0:£ course, this do~s not mean that there have 

be0n no attempts to bring amendment Pl"''posals l:Jy the alto rna ti ve 

method o.f national convention. Under the lcadershiv of th~ Council 
. . 

o:r ~tate Governments, an at·!Jempt was made in December, 1962 •to get 

the. States to memorialize CongrG~s to call a. Conve:o tion for con side-

ra.tion of three amendments . aimed at reducing the 

~upreme Court and ~t:reng1;benin& the power of .the 

S't:!Ch attempt was :r.el~t{~d to the amencU.ng articlE"! 

power of the 
(95) 

States. One 
(96) 

it~alf, and it 

\'·~S moved with a vie\ll to authorizing two-thirds of the St~te Legis-
. (97) 

latures to initiate amendments without the approval of the Congress. 

Two vi tal problems are generally associated with. thE) 

·amending procesa of the U.'5 .. Constitution. One is conce.r·ned' with 

tlH1 que::ttion of time-limit for rati.fipation and the other 1e con­

cerned with tho power o.f a State to reject and then approve of a· 
(98) . 

proposed amendment·. Regarding the first. one, the Congress felt 

the tlecessi ty of fixing a period foz: ratification and consequently 
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a fi(;1Ven year time-limit was pro vi dad in the Coneti tution by tbe 18th, 

~Oth and the 21st Amendment :Bille relating to prohibition, election 

and assumption o:r office (the Lame-duck Amendment) and repeal ot 

prohibition respectively. It ie worthwhile to mention here that the 

u.s. Supreme Court held that the right o£ stipulating a tima-limit 
' . (99) 

falls within 

to note that 

the perview of ConiS:resaional powers. It is curious 
(100) 

•no decision on the :mat·ter has ever been made. Congre'-ts 

has gone to the extent of declaring that a $tate •once having reti-
(10'i) 

fied, cannot reverse its action•. This question arose in 

connection wi tb Kanae Legislature's rej eotion of tbe Child .Labour 

Amendment in 1925 and approval of the same in 1937• Finally, 

judicia~ interpretation clearly shows that ratification must be done 

by the State Legislatures or conventions. as Oon,grell"!s may decide, 

and not_ by the people acting directly. In 1918 Ohio amended her 

$tttte conati tution for inclusion of the prinoi.ple of popular parti­

cipation in rnti:fying an amendment bill; l)ut the u.s. supreme Court 
(102) 

he1d this procedure invalid. 

The amending procedure as bas been provided in the 

u.s. Constitution, has been subjected to criticism because of ite 
'. 

extreme rigidity. The critics point to the .fact that becnuee of 

this element of rigidity, no amendments were made ·to the Consti tl.l­

tion during the periods 1804-65 and again 1870-1913· ~At during a 

period of two decades stretching from 1913-1933, p:roli:fic constitu-­

tion acti Vi tiee were vi sib~e and six amendments were added, apart 

from thoae first. ten amendmente which, conati tate tlle Dill of 

Rights.- Tbus, while comm.enting on the amending procedure, n.. E. 

Cushman has observed: ••The question of how difficult or eaay to of 
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amendment a Conati tution should be, is not a simple one. The answer 

to it should depend upon what tba Constitution contains. If it$ 

provisions are . all. of fundamental import, then a m.etllod of amendm!lllnt 

or revision is desirable whi.ch :ls ·sufficiently deliberate and 

restricti \re to assure the moat careful and mature oonsideration. 

Constitutions, containing clauses of trivial import, ahould be 
' (10)} . 

easier to amend. . 

Saation B: Overview of' Existing Literature •. .. -

The foregoing anaJ.usi~l e$tabl1shes the fact beyond 

doubt that amendintJ procedure occupies the most signifiQant ,place 

in the total scheme of t=4 eons~itution. But· in spite of its 

importance, very f'ew sohola:r;"s in India have paid diAe attention to 

tb_is aapec·t. :tt is. inte:t>esting to note that the ~asue of drafting 

the amending mecbaniam also failed to dra.w adequate a~t~ntion of tbe 

tramers.· of the Constitution who, in the Constituent Assembly, took 

up tbe issue for deliberation ,at the fag and o:f' the se~mion • 

.Naturally, it wa1::1 beset by certain inherent but avoidable anomalies 

~nd loopholes at its birth. 

So far. onl.y a few w.orke have "b.een accomplished on the 

amending process-under tbe Constitution of Indiat but nothing has 

been done to find out the impact of the amendtl~ent~ on the Indian 

political procest:J as such 1n tbe macro-level perspective of the 

goals and ·aah:Levements of the Indian political system. The present 

study seeks to str:ike a new path since it. ventures t~ throw .~i:ght 

on thi~ une~plored but most valuable a~pec.t o:f tbe worlring of the 

I.ndian pol.itica~ s.vstem that ia currently confronted with re,curring 

challenges to its stabilit3. 
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On amenc1ing· procedure, mGntlon must be made of K.c. 
Markandan 's valuable work 'Amendments and the Amending Procedure in 

the Constitution of India' and Hari Chand'$ book .. Amending Procedun 

Und0r ·the Constitution of India ( A :Ph.D. thesis of the University 

of London)~ But these two works are main~y concerned wi ·th the 

procedural aspect of the amandlng mechanism. 

an attempt has been made. to compare the amending procedure .as 

obtained in the. Consti tl.ltion of India '~ith those of otrwr aonsti tu­

tions, while in Harl Chand's wo.dt, the historical aspect of the 

evolution of the amending procedure has been analysed with some 

detail. 

;\part f'rom these two prominent. works, referet1ce should be 

made to three other works n~mely •cri tical Study o.f the Consti tu­

tional Amendment in India (Sauga~ University Ph.D. thesis, 1965) by 

Shyem Bihari Srivastava; 'Amending Procema and the Amendments in the 

India-,. Oonati tution (:t>unjab University Ph. -n. thesis, 1971) by 

Subhashini and •comparati 'lle ~tudy of tlHa Amending Process under. the 

Constitutions of the u.s., India, Canada and Australia (Delhi Univer­

sity Dissel"tation, LL.M., 1966) by Bhagwan Prasad Verma. But 

nowhere in these studies, attf'>...mpts ho-:1ve been made to show their 

impacts on the lndian political proo~ss and the m.ethodology adopted 

in these works are mainly historical-analytical in nature. 

Granville Austin •s eelebrated work ·~!he Indian Consti tu­

tion - Cornerstone o:f a Nation. 't although 'a political hiator1 o;f' the 
(104) 

f:ramihg of the Constitution'; haa been very useful in preparing 

this' study~ The book has· been of immense help because it has dealt 

with the socio~political iss~es adequately 'with insight into 
. (105) 

. political bases and moti vati<lns of Indian l~fe •, which ha9 gone 
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a long way in providing many ari untold and hi tberto unpublished 

materials, dealing with the nature of political culture a~ was 

obtained during the fo:rma"ti ve lJeri_od of Constitution-making. S~de 

by side with Austin's book, K. v. Rao •s Parliamentary Democ~cy of' 

India (A critical commentary) has provided many key elements to· the 

understanding ot the natur(!) of the Constituent Assembly en.d ·has 

helped in resolving the problem of legitimacy of the Indian Consti­

tution. 

Apart from these, mention mu:'3t be made of two valuable 

publications by I~C.P.s., namely, 'Parliament and Constitutional 

Amendment' and 'F~ndamental Rights anq Constitutional Amendment•. 

1"l.}H~se two books contain a num'ber o:f' scholarly· exposi tiona of this 

aspect b3 leading authorities of the subject. But in these books, 

no systematic study has beE'ln made tQ f;ind out the nature and impaot 

of constitutional amendments on the Indian political system. 

P.::a.Gajendragadkar•s 'The Indian Pnrliament and 

.Fundamental Rights' and s. N. Ray·~ 'Judicial ReView and Ftm.drunental 

Rights' have been useful in analysing the nature and extent of 

Fundamental Eidhte in the light of tho recent constitutional amend­

mente. The second one,· i.e. 'Judicial R~view and Ji'undamental 

Rigbt9. baa been of 'immense value in this study sim~e th~ findings 
. . 

in thie work have a tremendous bearing on the constitutional 

working and the governmental prooess in India~Late Professor D. N. 

Ban•arj ee •s celebrated ';'JOrk • Our J!undamental Rights --- their Nature 

and Extent' though somewhat dated, served aa a :i;oundati.on in 

analysin6 judicial decisionm which are directly related to constitu­

tional amendments l.n India. 



Of all tlle primary. soure·e-materials, special mention 

must be made of the nine volumes on Conatituent Assembl.y Debates. 

Extensive as well as intensive study of the Debates bas been made to 
trjll ~ '\!\'-0 (J.£-e 0..~ 

find out tl'le,.._atti tudes of ~be li'ram~rs of the Consti tut~on te- the 

provision relating to oonsti tu tional amenqme:nt. Extenai ve comparisoll 

has been made wJ. th the nature, scope, purpose anc1 operation of 

provisions fo:r ccnsti tution.al amendrn.:;nts obt~ined .:i.n dif.f'erent 

leHdi-ng constitutions of th.e world. In this. s.Phere., '*S! o£ the 

com:pt~rati ve method has been a,dequete.ly resorted to in order to find 

out the efficacy .o:f the. provlsio,n for constitutional amendments in 

Icdia. 

A number of leading Indlan and foreign journals have 

been con!::ul ted for the preparation of ti:1e e.tudy. On~y a few o'! them 

may be m.entioned here for lack of space. Of those, special mention 

must be made of The Indian Journal of Poll tical Science, The Journal 

of Constitutional and Parlia.m~ntary ~tudies, Tbe Ind:i.an .Journal of 

l?oli tics, roli ·t;ical ~cience. RG\':i.GVh ~,~ian Recorder, Keesing 's 

Contemporary ~Lrchi ves and the like. 

· nome recent· publications or.t constitutional amendments 

deserve menticri, namely,. Paras J)iwan 's 'Abrogation of 42nd Amend­

ment - Doee; Our Coz1sti tu tion need a Second Look?, ~u.nda:r Raman •a 

'Fundamental Rightl9 and the 42nd Consti tu'tional .Mnendment •, P.B. 

l~ukherj ee 's 'The Ind.i.an Constitution - Change and C]lallenge ' and 

S. Eiswas' (ed) - Consti t~tional Amendments - A Study '• Jn all 

these publicat:i.cms, thG focus of discussion hes bean unidirectional ' 

- an emal,ysis of the nature and imr:>act of the Oonsti tution {42nd 
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Amendment) .Act. 
nr-· . 

The authors liT all ·the;;e works .have tried to point 
,, 

out the dysfunctional and sinister impact of this amendment Aet on 

the Indian democratic poli·tical process. The scope and coverage of 
~-A-~ · study are, therefore, pinned down to a speci:t'ic period atld specific ,.. 

enactment. 

Three other_ works,. though not directly ;related to 

the present atudy, deserve mention. These are: Ra.i eev Db a van 's 

'The Supreme Court and the Parliamentary Sovereignty •, Jk:khshish 

Singh •s ·~he Supreme Court of India as an Instrument of Social 

Justice • and Ram Gopal •a 'Undemocratic F.J.ements in the Indian 

Consti tu-t;ion -•. The f'irat two books ha vo been very helpful in 

analysing the atti.tude of the Judicic;ry vis-a-vis the Parliament to 

the question of interpreting the amending lJl"'visions of the Indian 

ConAtitution. Once again, they cover only one aspect of the ques­

tion of Ooneti tutional amendment. 

Section c : Plan and Method of Stu~l· 

Chapter~ of the pregent study deals with the 

theoretical framework o;f the study and ·tbe theoretical foundations 

of constitutional amendments. Amendments work as a machinery for 

consti tutirmal growth, a safety valve for tbe political system,· a 

corrective of the legitimacy gap and a po~i t:l. ire con¢tribu:tor to 

systemic persistence and development. 

Chapter II deals wj.th amending procedures in -~he 

le~1ding consti tutio~s of the \<JOrld. This discussion has been ke,Pt 

strictly. wl thin limite •. · In the debat~s of the. Constituent ;\ssembly, 

mentbers referred only to the amendinc; procedures obtaining in the 



u.s. A., Canada, Swi tze:r·land and Australia. In this Qhaptcr, ,,a faw 

oti;ler examples have also been brought in wi t;b a view to making the 

diecuasion as corur):rehensi ve as f•Ciss.ib.le b3 offering a wider perspec-

ti ve :for comparison. 

In Chapter ;ti~, an analysis of tbe. hiatory ·of the 

amending procedure in India has been made. 1\n attempt has been made 

to ~how howt in the Consti t.lilen t As~o.mbly, mem.bere tried tQ reconcile 

various oppo~in~ view}>oiots. FI'Om the speeches and r~}marks of the 

m~mbers of the 00r.l.$ti:tueut A~sembly, the intentionA of tbe f:n~mere 
:'-

ba ve been analyaed in an obj BCti ve me~ner. The;~e come as va~uable 

yardsticks by which to as~Jess the actual operation of the amendment 

provision and to highli~bt the gap9 if any, between in.tentions and 

tbe existentim1 ~oality. 

amending procedure!71 as obta:tnca in the Tndi.an Gon!1!ti tution at 1 te 

incep-tion end as modifi$d in later y~ar~. The analyais in trlis 

OhaJ;•ter is mainly based on constitutional lav1. 

I!! O~a~tGr y,. a penetratin~ study has been made to find 

out the consti tutioua.l re1utions between Fundamental Higbts and the 

.amending procedtn'e !!iS la:id dO'.¥D in Art. ,368. For. the purpose or 
clarification, referencG~ have 1Jeen made to leading C8~<e9 relating 

to :Fundamental Rights. 

CbaEtor.VI embodies the specific constitutional amend-

ments and tl:1eir broad classificatory pattern. Amendt1H3Uts have been 

grouped in three br-oad categories namely, (a) amendments l"'elating 

to the federal structtJre of the countJ;>y; ('b) amendments relating 

to .. Fundamental Highte guart.=mteed in l)ert III of tho Constitution; 

and (c) amendments conoE,rnihg community intEJref>t a.nd social 



~dvancement.~ __ ~e. ~:&st :pa.tego:rY, \':l,tSlly concems ~he._ ~~:r~p~ .I$OV<(~en_ta~ 
strtad~~"d,; ~S}?¢ciaily; .±n. ~he :J.ight. b:t' the Ql"'L\C_ia~ .qtl~st:i.Qtl o:f, Qp~qp~~~tat.~ . ~ .. __ .....,_,:1...1''· .. .. . ' ' . . . . 

relati.ot;:~ .-that ij~s· 1)~~~ :eilc;~gi;;:lg OU;t;i ~d;tenti,on for· tlie :last o.ne, deci=ld.e o-r 
. ,• . · .. - ·: .. ;. :· .. , . . . . : . . . . 

nw:r~ ~ and th~t has a.ts;e~a;t ·"Qea~'l~g_:p~; the ·:~t~ibili1;y .Q:f tbe· :ptil,itictu ' 

system.· !che·:·' -~e~on~- in vol V~fl the pp~etin±al ' 1a_stle. ·Of f~~'~dOm and au thoio:tty 
in .a .ch~;~in~ wo.r~d· aucl -~4e ,;~:~a£· cha~cte~ .of th¢_· P~li:tical ~ytd~~: .. 

' ' . ', . ' - : , - • . •. ,I· • -~·- •. -~ ,, '! .' ' •. ', .'; . -;', ·, :' '· .. : ~ ·.· : :' ' ' ·, : , i ~ • . j ' 

emerging out .of the:ir ip.ts~t.:t9ti\11l;t.{· . : ThG t~~r(i 'QJ:fe.i's va:I.:uab£e ~ns$&ht into 
- • • J ;·. • - _;.: ~ - • • • .- • ,. • ,_' ~ • 

tbe· ohj.e¢tives ana·· l)UJ?].)oaa~r of ths-' ~zndian' Ji,:t;Ltic~ ,sytre~. , especia.J.:ly, tb~. 
r -· • ,i . ; . I' • f ,• • • '' ' : • ' <,; .. ; . ' ' • . • 

~roaa· go~J;s Q.f m(jtlezil±-ztdr.i;pn ailtl <lev~iopmont,.: on-d th:~ir ~~j,"tlal realization. 
. . . ' . . . ... ~. . :.· ' ., .. , . . . ' . . . ~' .... ,., . . ·~· ... 

The typoiogy o:ffe~$il bo:t:e ·:~;a· :not t':l.P?l o~ -Q'Qmpl."eh$na;tve- hut 
·- "• ' ; ' • ' •• J..O: ~··,·-:·· • ' ;. • • r • • • .: '.' ' ·~· :";,. • • ' • 

ni~nt 'stqx;i,:tng :Pt:>ii1t for $yst.emt:[::{i~d -a:n.$l:ysis~' ' 
. ' • • •· ' ! •• • . • :· ..... ·: • .••• ~.. • ' • . . ' ••.• 

' :A det.ail6d Qi)3c'l.tss.;L;ol'l · rbgawdiU.g the· gel.1,e:s:Ls~, -c·o~t$2lt:·,, c)1arac-
.'.~- ~6,f-11v.. c~-Ml:.:~<c~~~ ),£,i..~ l-IN~~)--;~ . . . . ' 

tsr t~P.d as.s~s.sm(3n t'fll.::ls-_{?~~~f} · gone- ~n -Chapters v:;~: & VIII. •: 

General' i~stl~S and pl;op~~s 0~- constl,tuit.Lqnci:L. amcnaments in 
.. ;'',.to' :: : •. -; . 

l)1di_~ :haY~: been otudieci. _i_n _gba;pter, ,J;Jr. 'JJhe·se . I>J:>0h:Lerm1 have b~et1 discu·ssed. 
~p t~e cm1t.ext: of .(aJ tb~: nkkre: o;:{ tli¢ J:~dia~. Qqn·~tiwtiOl'i': and Goverllnient; 
. (b)· Gh~ng:b1g :poii tical _lan_ciscaJ?e artd par-ty w.si t;torr. and (c) $egfsla·tii ve .... -_ 
i~dic.iai :tn te:t'act-lon ~ The' metho:d. · ~dopt~ tl ;i.s mo~f): heilt1_tiourili ·than iusti tu•· 
~ •• ' ........... p •• - • - - • '. ~ 

tio~al~ and the ili.tefaction bet\tJC'~ert s'b~o·t;ures. and.' :func·~ton-s h~~s 'been--ad~ 
, ' ' ' I • • ' ' 

·q\l~tely .iP,vest_isa·ted;;: _To .make: ·th~ · d:t.:_ad1.is·siQXf ~l~G~riJ,?::r."ehe'!:ls:t:vdfl;eferences 
have been. made to :r~ceni; constitutional .ani<:Jndmenta~~ Special emphasis has 

• - • - • • • -- -- ·- ' - • ' -- • - '• J • ' ' • • • ., •• • .. ••• 

'been giy~~ orx: the --·Qo;n::rt;~tut<ton · ().rowty Se.9~nd }Unendrn~utl Act,.l9.'79. $!1J.s 
,l\.m$nc1meP-,:fi: :A,qt_ de:fi:p:L·toJ..y 1!1ps$t t~~ ,power. p~l.auce .. ~-1.1 the gqve;tmn.ent~ 
systef41.~~ l: t: .t~.}.t;gp~~d (}ff o.on tJ."'Qv~~~y :llnpreoenented in the, annals· of the 

• ' : •' , j , ,1 • " , , , , •, 1 f, ; : , , ; . •, • • , t, , • • • : ' . ' ; : • • > ; ~ .: 
0 

' • ' ~ : ' , > • ' • ; ~ • , , < I ' • • t ~ ' ' ' ' ' 

I11d:i.!ilP :Qoa.i:t;lc$1.'. system;~" :t:t: m~y n9t ·be ~n ~efta~ge~ tio~~ _to __ sa~/ that· tli.e . 

· Sixth. General m..ection o.f', Mareh i917 :war{ fctught on this ±'ssu·e~ 
. . . . . . - . - .. · Tli~. ~~onoit~ding ob:orva~~n~·;r-ega~ai~g: -the. ~pact.. 6:r' cop,~ti tU~· · 

.... . . .. . . . ' ' : ~ - ' 

t:Lorxal amer.idnie1r~s have been made rtn the fast Cllapt.e:c, that _is.; in 
Chapter x~. 
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