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• .. PREFACE . , 
• TO • 

THE TENTH EDITIOR 

• 

THE theory of legal development propounded in this . 
volume has been generally accepJ;ed; but it has been. 

• • 
thought. that, in his Fifth Chapter on "Primitive 

• • 
"Society and Ancient Law," the Author has not -done . -
·sufficient justice" to .investigatio~s which a"ppear to-

s.fiow the existence of states of ~ociety still ~ore . . . .. 
rudimentary than that vividly described :i.n the 

Homeric lines quoted • at page 124, and ordin~rily 
known as the Patriarchal State. The .A,uthor.at page 

!20 has mentioned " accoUIJlts by contemporary ob­

server~ of civilisations less advanced than their OWn," 
• as cipable of ~ffording peculiarly good eviden~e con-

• 
•• cerning tb.e rudiments of society ; and, in fact, since 

. -· his work was first published:in 1861, the observation• 
• I e 

of savage or extremely barbarous races has brou~ht to· 

• 
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Vl PREFACE TO THE TENTH EDI:Il'ION. 

o • •o; 
• light forms of social ~rganisatio~ extremely 11nlik~ 

• • e I 

0 

that to which he has referred the beginpings of law,• 
• an<! possibly in some cases of gr"ea~r antiquity. TEe .. . 

subject is, properly•speaking, beyond the scope of the 

present work, but he has given his opinion ~!POll 

the results of these more recent inquiries in a paper 

"on "Theorie~ of Primitive Society," publishe<f in a 

volume on" Early Law and Custom" (Murray, 1883). 

• H. S.M . 
0 

LoNDON : November 188i. • • 
• 



P:&EFACE 
TO • . . 

T H E F I ~T H E D I T I 0 N . 
• • ---

W RILE. further reflection and research have not led 

the Author of this work to alter his views on most of 

the matters of.which it treats, he has convi11ced him­
o 
self t!tat the ~pinions expressed in the First Chapter 

on the.di~ult and still obscure subject of the origin . 
of Custolllitry Law require cor-rection and modifica-

• . 
tion. He has ~ttemp~d to• supply a part of the 

• • 
nec-essary corrections lllnd mo<iificatiorts in a volufnE(_ 

called " Village Communities in the East and W e"st. 't-
• . 

(London: Murray, 1871). 

• 
• R. S.M . 

LoNDON: Decemher 1873. • 
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PREFACE 
• TO • 

• 
T H E .T H I R D Y D I T I 0 N. 

• 
• 

• 

THE Second and Third Editions of this wor'k have 

been .mbstantiallv reprints of the First. Some few 

errors have, however, been corrected. · 
• 0 • 

It is necessary to remind the reader thaJ; the First 

E~ition was published in 1861. The• couhe -of 

events. since that period in Russia and in Northern 

AQJerica has tak~n awa~ mu~h of its application to 
• • • • • 

T!xi~ting facts from the language employed by the 

writer ofl the subject of serfage in Russia, of the 

Russian village-communities, and of negro-slavery 
• 

in the United States. Jt may perhaps be interesting 

t(} the reader to observe the bearing of thG changes 

which have taken place on the argument <1f that. 
• • 

0 
part of the work. 

•' ... 
• H. S.M . 

• • 
CAI.OUTTA.: Novembtrr 1865 . . 

• 



PJt"EF ACE ., 
• t TO 

• THE FIR S T ED 1 T 1 0 N . 

• 

THE CHIEF OBJECT of the following pages is to indicate 

some of the earliest ideas of mankind, as they are 
• • 

reflected in Ancient Law, and to point out the rela-
• . 

tion of those ideas to modern thought. Much of ~he 
• 

inquiry attempted• couJd not have, been pro~ecuted 

mth the slightest hope of a useful re~mlt if there :aad 
• • • 

not existed a body of law, like that of the Romans, 

bearing in its earlier por"tions the traces of· the m~st 
remote antiquity. and supplying from its later l'Ules 

the staple of the civil institutions by which modern 

society is even now controlled. The necessity of 
• taking" th~ Rom~n law as a typical system, has ;om-

• 
•. pelled the .A,uthor to draw from it what may appear 

• • 
a disproportionate number of•his illustrations ; but • • • 
it has not been his intention to write a treatise pn 

• .& 

• 
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PREFACE TO THE FIRST EDITION. 
'• 

• 
• 

• • • 
o , •o• 

Roman jurisprudence,.and he has•as mtfch lts possi~ 

avoided all'discussions which might give that appear-. • 
auce to his work. •The space-allotted in the Third 

• • 
and Fourth Chapters to certain~philosophical the<ft'ies 

• • 
of the Roman Jurisconsults, has been appropriated 

to them for two reasons. In the :first place, those 

theories appear to the Author to have had 9o much 

wider and more permanent influence on the thought 

and action of the world than is usually supposed. 

Secondly, they are believed to be the ultimate soorce 
0 

of most of the views which have been •prev~len!, 
• till quite recently, on the subjects treaied of in 

• • 
this volume. It t\Va,s impossible for. the Author to 

• • 
woceed far witli his und-ertaking, without stating IDS 
opinlon op the ongm, meaning, and value of those 

• 
· speculations . 

• 
• H S.M. • 

• 
LONDON: January 1861 • 
• • 

• 

: 

• 
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ANCIENT LAW . 

• • CHAPTER I. 

ANCIENT CODES. • 
• • 

TJIE most celebr,;tted system of juri~prudence known 
• • 

to the world begi.ns, !IS it end~, with lt Code. Froll\ 
the commencement to the close of its history, "tb.e 

• 
expositors of Roman Law consistently employed lan-
guage which implied that the body of their sy11tem 
rested on the Twelve.Jlecem~al Tables, and therefore 
on a basi~ of written law. Except in one particula!', 
no insiitutions anterior to t~e Twelve Tables 1fere 
'recognised' •at ltome. The theoretj,cal descent of 

• ~ '\:" ~ !' ,) 

•Roman jurisprudence .from a ~~ the theoreticaJ. 
• 

ascription of English ~aw to immemorial unwritten•(.;.,. ~ 
t~Qn, were the chief reasons why the development 
~f their.fystem differed from the development of om1!' 

• • 
•. . •• B I - • 



' 
2 • o.mCIENl' CODES. • • • CllA.P, 1.. . . .. . .. . . 
N eithe~y-cot:resr.onded exactlx with the facts,· ~ 
but each produced ~onsequence~ of the utmost• :ryi- • 
portance. . • 

I need hardly say that the puhU.cation ;/ tke 
T'welve Tables is ~ot the eariieat point at which. we..,~ 
can take up the history ofla~: .The ancient Roman 
code belongs to a class of which almost every civilised 
nation in the world can shqw a sample, and which, 
so far as the Roman and Hellenic worlds were con-• 
cerned, were largely diffused over them at epochs not 
widely distant from one another. They appeared 
under exceedingly similar circumstances, and were 

0 • 

produced, to our knowledge, by ve-ry simj.lar causes. 
11,nquestionably, many jural phenomena •Iie 'behind 
these ~odes and preceded them in.point of time. Not 
a few document!ry records ·exist !Vhich profess to 

J!,i'.re us informa.tion copcerning. the.early phenorrrena 
of law ; but, until philology has effected a complete 
analysis· of the Sanskrit lit'erature, our best sources 
of ~nowledge are undoubtedly the Greek J!omeric 
poems, considered of CQurse not as a history of actual 
;;cc;:-rences, but as a description, not wholly_idealised, 

oJ ~-~~te_of soci~J;y k:rfo:wn_tq_the- writer. However 
the fancy of t}J.e poet may have e111:tggea-ated certai~ 
features of the heroic age, toe prowes!! of warrior~· 

•a:q,d the potency of g~ds, there. is no reason to believe 
that it has tampered with moral or metaphysical con­

etmptions which were not yet the subjects oftl::msciouff""' 
• ~ D 6. e 
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• 
•• 

~ ·observation; and in this respect the Homeric lite-
••• . 

• ra\ure is far more trustworthy than those relatively 
later •• documents which pretend to give an account 
or times simila.rly early, but wh~h were compilep 
und'e~ philosophical o"r.,theological influences. If by 
any means we can determine the eariy forms of jural 
conceptions, they will be invaluable to us. These 
rudimentary ideas are to the jurist what the primary 
crusts <if the earth are to the geologist. They con."'' 
tain, potentially, all the forms in which law.has sub-~ 
sequently exhibited itself. The haste or the prejudice 
whicll, has geperally refused them ~11 but the most 
superficial ~xamination, must bear the blame of the 
urrsatisfact~ry condition in which we find the scien~e 
of jurisprudence. ·The inquiries of the jurif3t are . . ' 
in t~uth prosecu-5ed much as inquiry in physics a¥d 
physiology was prosecuted before observation had. 
taken the place of assumption. Theories, plausible 

• and comprehensive, but absolutely unverified, such 
as the Law of Nature or the Social Compact, e:I'J.joy 
a universal preference over ~ber research into the 
primitive• history of society. and law; and they 
obscur~ the truth not only by diverting attention 

• • 
from the on~.y quarter in which it carP be found, but 
\y that most real and most. important infiuenc~ 
which, when once enteHained and believed in, t~y· 

~re enab!ed to exercise on the later stages of juris-

prudenct. • . . . .. 
B2 

• 
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•• 

• • 
• 

• • 
-.nAP. 1 • • • . . 

The earliest notions connected wi~ the conceP.tion, ~ 
now so fully develo~(a la~rule~f life~·ire • 
those contained in the Homeric words " Themis !' and -- -·- - .. - .. - - - - - ~ --. 
"Themistes." "Themis," it is well known, appears • • • 
in. tlie later Greek pantheon as the Goddess of J mftice, 

• 0 

but this is a mt>dern and much. developed idea, and 
it is in a very different sense that Themis is de· 
scribed in the Iliad as the as~e.s.s.or..cl_Zew. It is ............-.-·--- .-.~···--- ------ ---~ 

now clearly seen by all trustworthy·observeBs of the 
primitive condition of mankind that, in the infancy 

.2f:.th~ .r!l_9e, m~n could only account fo~ ~ined or\ • 
periodically recocr~~ -ac!i_on ~i_ suppo~ng a p~sonal 

,agent., Thus, the wind blowing was a p&rson and of 
c;purse a divine person ; the sun rising, ~ulm!nating, , 
and &tltting was a person and a. divine person ; the 
earth yielding h~r incr"ease ~as a person and divine. • • 

0 .A~-then, iz:_ the physical w~rld, • so in the mk~l: 
"(When a king decided a dispute by a sentence, the • • 

judgment was assumed to be the result of direct 
inspiration. The divine ag~nt, ~uggesting judi~ial"j 

~_wards to kings or to-~~~~' -~e g~ea:test of kmgs, · 
!,V:as _ T}tet]Jis. T~e peculiarity of the conception is' 
br~ught out by the use of the plural. nem.iste~, c 
Themises, the. plural of Themis, fl,r~ the ft~ards them-.~ 
.selve~, divinely dictated to ·the judge. Kings are 

• S.(:loken of as if they had a store of ":?.:he istes " ready 
to hand for use ; but it must be disti tly understood 

. . , 
• ·~at ;hel.~re ~o~_law~, but j_!I~gme ts,_2~: ~o•take t~e 



• • • •• 
c~t>. ;, . • ,:'HEMJSTES . 

· c~act Teutonic • equivalent, "doom"." " Zeus, or . ' . . . ~ 
t~lllan .. kiug_Qn_~,llrJ;h~~' says Mr. Gr~te, in his 
History of Greece, Jis _!!9t a law.=.roak.er, but_a~ 
~~" He is provided with TMmistes, but, cm:t­
sistentlywith the beliefin their eman::tion from above, 

• they cannot be supposed to be connected by any thread 
of principle; -~hey are separate, i_solated judgment~ 

Even in the Homeric poems we can see that these 
• ideas are transient. Parities of circumstance were 

probably commoner in the simple mechanism of an­
cient society than . they are now, and in the succes-

• 

sion of simila~ cases awards are lik.ely- to follow and · 

res.emble ~;ch other. Here_.2:_.e _h~ve the -~~~--ir ~~f~f:.. 
rudiment of a custow, a con~J2!;iq~_pQsteri<;>J,~ t~l mat r~ - ' 

;f Themistes _dr j"~dg~~ • How~e;7t;.ongly we, 
witli ·our modern ·associations, may be inclined to la;r 

• • • down a prio1·i that the notion of a Custom must pre-
, cede that of a judicial sentence, and that a jt!dgment 

must affirm a custom or punish its breach, it seems 
quite certain that the historical order of the id'eas 

• is that in which I have placed them. The Homeric 
• • 

word f~r a custom in the embryo is someti!lles 
't Themis" -ip th8 singular-more often" Dike," the 
meaning of which visibl;r fluctuates bet~eeu a "judg­
ment" and a "custom," or" w~age.' No,u.os, a J .. aw,'. 
so great and famous a term in the political vocabtila; 

~f the lat8r Greek society,~ d~e~ ~~m: inJ!_o~mer .•• 
• This no.ti9p of a divifte agency, sugg~stfhg- the • 

•. 
• • 
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• 

Themistes, and -itsel~ impersona:ed tn. Themis, Ifl9}t 

be kept ap~rt from other primitive beliefs with, which 
a superficial inquirer, might confound it. ~he• ·con~ 
ception ofthe D~ity dictating" all~ code or b~dy 
o!_la~: -as -in the. case oJ the_ ll!ndoo laws of JH!'Lnu, -- . 
s~ems to belong to a range of ideas more recent and 
;more advanced. "Themis" and "Themistes" are 
much less remotely linked with that persuasio~ which 
clung so long and so tenaciously to the human mind, 
of a divine influence underlying and supporting 
every relation o~ life, every social institution. In 
early law, and amid the rudiment; of poiitical 

• 
thought, symptoms of this belief meet· us • on £til 
sides. A supernatural presidency is su.pposed to 
consecrate and k~p together·all the .cardinal institu­
tiOns of those. times, the Sta~, the Race, and· -the 

• • 
'Fa\Uily. Men, ·grouped together in the different 
relations" which those instiiutions imply, are bound 
to celebrate periodically common rites and to offer 
co~mon sacrifices ; and every now and then .the 

0 

same duty is even more significantly recogni!led in 
• • 

the. purifications and expiations which they P.erform, 
and which appear intended to dep:toecat~fmnishment . -

for involuntary or neglectful disrespect.• EverybodY"• . . 
.ac~uainted with ordinary classical literature will 
remember the sacra qentilicia, which exercised so -jmportant an influence on the early Rom~- la.w or 

• adoptlion and of wills. And to this houn. t:Re Hindoil . 



• 

• • 
C.liiAP, J• 

• 
• BEl':THA!fS ANALYSIS • 7 . 

. Ol.,tomary Ijaw: in which sonie of the most curious . "'~ . . . 
featur(i,s of primitive society are stereotyped, makes 
aJ.m~st all the. rights of persons and all the rules of 
sue&ession hinge on. tlte due soleinnisation of :fix~d 
cererlfonies at the dead man's fu11eral, that is, at 

• every point where a breach occurs in the con!inuity 
of the family. 

Before we quit this stage of jurisprudence, a 
• 

caution may be usefully given to the English stu-
dent. Bentham, in his "Fragment on Government," ....__ 

and A~n, in his " Province of J_urisprudence De-
" . . . 

termmed,': resolve every law into a co!!!!!!!:!!:!!:.d of .:. 
th.,e lawgiver, an obl~qa:JiQn imposed thereby on the ~ 

• citizen, and a sanction threatened in the event of ... ----- . disobedience ; a:r:d it ts further rJredicated of the 
co1'hJnand, which is the :first elemen~ in a law, tltat 
it must prescribe·, not a singie act,· but a series. 01~ 
number of acts of the 'Same class or kind. Tlie 
results of this separation of ingredients tally exactly 
wi~h the facts of m,ature ju~isprudence; and, by a 
little str~ining of language, they may be made to 
corresuond in form with all law, of all kinds, at. all 
"epochs. n;s n<Jt, however, asserted that the notion 

• 
"-of law entetrtained bY. the generality is even now 

quite in conformity with this • dissection ; and it i"s • 
• curious that, the farther we penetrate into the primi-

'""tive hist(Jry of thought, the farther we :find ourselv~ 
from a conception of law which at a1l res€m~les a• 

• • 
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• 

compound of tlve elements which b~ntham de'tef-
• . 

mined. It is certain that, in the infancy of. man-. . 
kind, no sort of legislature, nor ev~n a distinat 
au>thor of law, iS' contempla.ted or conceived .of. 
Law has scarcelx reached the footing of cus?om ; 

• it is rather a habit. It is, to use a French phrase, 
"in the air." The only authoritative statement of 
right and wrong is a judicial sentence aft.er the 
facts, not one presupposing a law which has been 
violated, but one which is breathed for the first time 
by a higher power into _the judge's mind at the 

• • • moment of adjudication. It is of course ~xtremely 
difficult for us to realise a view so far removed 
froin us in point both of time and of association, but 
it will.become m~re credible· when we dwell more . 
at !ength on the constitution Qf an.cient society; fu 
'\fhi~ every man, living during-the -greater part_<;>f 

~f.e.under-the·patriarchal ~spQ!i_sJ!!1~~ p;:~~ti_cally 
c~trolledjn__.all his actions by a re~me_n not of_ la~v 
~£_ oj _caplice. I rna~ add that an Englishmo,n 
sh~uld be better able than a foreigner to a:epreciat.e 
the p.istorical fact that the " Themistes '' pr~ceded 
any conception of law, because, amid thQ ·many in-

• 
consistent theories which prevap. concerning the cha-
r~ter of English juril!pruden~, the most popular, 
or at all events the one which most affects practice, 
is .certainly a theory which assumes that atijudged 
• 

~ases and precedents exist •antecedently •. to rulesJ· . 

• 
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• • 

~inciples, a~d.distinctions·. The "•Themistes" l1ave 
too, it should be remarked, the characteristic which, 
in ~~ view of Bentham and Austin, distinguishes 

• 
sll}gle or mere co:rpmands from •laws. A true ~~~. 
enj~~on_.a1Lthe-.crtizens..inditt:~r.ently.-a-11umbm· 
of acts similar in class or kind; and this is exactly 

t1ie feature ofaiaw which-h~-~~st deeply impret>scd 

itself on the popular mind, causing the term " law " 
to be • applied to mere uniformities, s;_cc~~s_io~s1 -and 

·similitudes. A ~mand prescribes only a single act, 
and it is to CQmma;nd,$, therefo~:e, that_ '.' Themist~.§ ·~ 
are m9.nt .~;~.]tin than to la,ws. TJ!~y are _!3impJ~d:_ 
~-... . 

judicatiqns .on . .insulated states of fact, and do not 
~;;sarily follow each other in any orderly seque1ice. 

The literature of the heroic ~ge discloses to us 
11\.w in the germ un~r the " Themi~tes " and a li!;tle 
more developed. in the conception of "Dike." • Tfte 
next stage which we reach in the history of jui'is­
prudence is strongly marked and surrounded by the 
utmost interest. Mr. Grote, in the second part and 
ninth chapter of his Hist;ry, has fully descri~ed 
the Il!ode in which society gradually clothed jtself 

• with a different character from that delineated by 
•. Homer. ~~:t:oic kil}g§hip_depended partly on divinely 1 

given prerogative, apd partl.t on the pos~ession • ~f 
supereminent strength, courage, and wisdom. Cira­

"' dually, .as the impression of the monarch's sacredn_ess 
• • 

.,became .'':~akened, and•feeble members ol!currcd i\1 

• 
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the series of heraditary kings, the roy~l power d~· 
cayed, and at last gave way .to· the dominion of . . . 

ij a_E_stocracies. If language so precise cap. be used· o( 
the.revolution, we lrlight say th!\t the office of t~e 
king was usurped by that cou~_c_il of chiefs which 
Homer repeatedly· alludes to and" depicts. At all 
events from an epoch of kingly rule we come every­
where in Europe to an era of oligarchies ; and even 
where the name of the monarchical functions· does 
not absolutely disappear, the authority of the king 
is reduced to a mere shadow. He becomes a mere 
hereditary general, ·as in Lacedremon, a •mere ftinc-

• 
tionary, as the King Archon at f~P~.~s, or a il.lere. 
formal hierophant, like the Rex Sacrificulus lit Rome. 
In Greece, Italy, 41nd Asi~ Minor, the dominant 
orders seem to. have universaJly consisted of. t1 

mfmbJ=lr of families united by an as;umed relation­
ship' in blood, and,. though they all appear at first 
to have laid claim to a quasi-sacred character, their 
strengih does not seem to have resided in theil-

. . 
pretended sanctity. Unless they were prematurely 

• • 
overtq.rown by the popular party, they all. ulti-
mately approached very closely to ~hat ~ should 
now understant by a political aristocracy. The .• 
c~anges which society • underw~nt in the commu­
nities of the further Asia occurred of course at 
pe;iods long anterior in point of time to these.rcvo­
lutions Df the Italian and Hellenic worlds; •. but their·'-
• • 



ARISTO~TIC PERIOD. 
•• 

ll 

t'iloative place 'in civilisation appesrs to have been 
the s~me, and they seem to have been .exceedingly 
~iniilar in general character. There is some evidence . 
t~at the races whic}l were subseq~ently united under 
the .Persian monarchy, and those .which peopled the 
peninsula of India, had all their heroic age and their 
era of aristocracies ; b~i11'l.ry_and_~ relig!g,us 

~-li~chy appear to _Aav~_gE~ _:rp~ep~atell, nor 
was tl1e authority of the king generally supei·seded. 

Contrary, too, to the course of events in the West~ 
the religious element in the East . tended to get the 
better of the military and political. Military and· 
civil. ari;tocracies disappear, annihilated or crushed 
into ins~nificance between the kings and the sacer­
dotal order ; and thtJ ultimate I'esult at which we 
='ITiVe is, a monarcP. enjoying greaJ; pOWt~r, but:cir­
cumscribed by· the privileges of a ~aste of ptiesh. 
'Vith these differencest however, that jil the East 
aristocracies became religious, in the West civil or ~ 
political, the P!oposition .that a historical era of 
aristocracies succeeded a historical era of heroic . . 
king~ may be considered as true, if not of all. man-
kind, at •:VI events of all branches of the Indo-Euro-

• 
pean family of nations . 

.. The important yoint for~h~j!lris:Li.Ltha..t..JJiSl.sel ~ 
aristocracies :!~!e u~iversa.-I~y_ t~e deP.ositarie; and ; 
~d_!I.!!:11:!strators of law. They seem to have succePJ!ed: 

'.to the .p!.erogatives or the king, with thEt irn,:porta1il.t . 
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• 
difference, however, tha~he;y: d~ot ap]el:tr to ha~o • • 
-eretended t9 dir.~.Qj; i~s~iration for each sent~~· 
The connection of ideas which caused th~ judgmehts. 
of the patriarchal •chieftain to • be attributed tp 
superhuman dictation still shows itself here flnd 
there in the claim •of a divine orig~n for the entire 
body of rules, or for certain parts of it, but the 
~ess _of_tho_ught _no longer permits the solution 

• 
~p~rt~ular_disputes- to be explained-by supposing 
an extra-h~~~p_jnterposition. What the juristical. 
oligarc~y_p.ow claims is to monopolise the knowledge 
of t_he laws, to hav; the exclusive possession of the 

• 
principJes by which quarrels are decided. ·we have. 

!':.in iact arrived at t~e epoch of Customarr Law. 
Customs or Observ®ces ROW e-xist as a substantive 

-·---- ... --~~~ -·~--

aggregate, and ~!:~-~~~~e<;I_ to_ l;>~_.pieci~ely known t(J 

ZlJ :y:istocr~tic Qrd~r._Pl: __ caste. O~r a.;thorities 
leave us n6 doubt that the iirust lodged with the 
oligarchy was sometimes abused, but it certainly 
ought 'i:!ot to be regarded as a mere usurpation o:r: 

engipe of tyranny. Befo;e the invention of "":riting~v 
and quring the infancy of the art, an aristoqacj;J' 
invested with j':dicial privileges formed .the onl~ • 
expedient by which accurate preservation of th1; .• 
cu~toms of the race or ttibe coulcJ be at all approxif 
mated to. Their genuineness was, so far as possible, 
ins~ed by con:fiding_J;_!lem to the recollection • of a 
limited portiop._ of the commu~iiy. - -- - .. -.-- · -. 

---;-··· -· --------. • 
0 -
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• • •• • 
'i'he epoch. of Customary Law, and of its custo<Jy 

~-!i-_prl:rileged, .or~d~r, is -; -;;~y remarkable one. 
Tpe•condition of jurisprudence which it implies has • 
left traces which m~y still be ~etected in legal. and 

J:'o.~;ular phraseology. T_bJLl!UY, thus known ~-~3-n:..."" 
s~o a pri'cil.e.g~-mingrit¥, whether a caste, an~ u......c.n 
aristocracy, a priestly tribe, or a sacerdotal college, is.• 
true unwritten law.' Except this, there is no such~ 
thing as unwritten law in the world. ~nglish case.--
~aw i_s sometimes spoken of as unwritten, and there ', ,., 
are some English theorists who assure us that if a 
co~e of Epglish jurisprudence • were prepared we 
should ebe turning unwritten law into written-a • 

'conversion, as they insist, if not of doubtful p<#licy, 
at all e\rents of the greatest seriousness. Now, it is 

• • • 
$uite t:r:ue that there w~s Qn~e_a.periog_~t . ..w-hipp_t]!e 
Eng~h c~~mo~ la'! _m~gllj; _ r_e!l~onably_have_n'4en 
t~ed _ UI.!~ritten. The elder English judges. did 
r~ally pr£j;~n~Lt_o_knuwl.edge.of..:rn1est~rinciples.,-and 
fl.isti~cti~n~ _ whi~h -~e.!"~ n~entirely revealed.to t4e. 
D~l!r_!ln_d_to the_lay-:.puhlic. Whether all the law which 
they &aimed to monopolise was really unwrittef:t, is 
exc~di:qgly questionable ; but at all events, on the 
assumpti~n th;t there was once a l6rge mass of civil 
and criminal rules known e~clusively to the judges, 

it presently ceased eo be unwritten law. .As soon "a3_ • 

~he C~urts at Westminster Hall Q.eg:g1 t~ bas~t~~ir 
JUdgments on cases r:corded, whether IQ the yi!ar 

• 

• 
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~tho. oks or elsewhere, the law whiQh_they administered 
.-,. D . •e• 
b~cam-¥::J!Eitten.Jaw. At the present n10ment a rule 

· of English law has first to be disentangled fro111. the 
recorded facts of a<!judged printed pre<!edents, then· 

• • 
thrown imo a form of words vazying with the t~sfe, 
precision, and kno1rledge of the paiticular judge, and 
then applied to the circumstances of the case for ad­
judication. But at no stage of this process has it 
any characteristic which distinguishes it from W!'itten 

• 

law. It is written case-law, and only different ~ 
from code-law because it is written in a different lA•~ 

. way. • • • 
~;:.u~.-"• . From the period of Customary Law wee come to 
~~~ber sharply defined epoch in the history of j~ris-· 
s. pfudence. We arr;ive at the era of Code~, those 

ancient codes of which the -Tielve Taoles of Rome· 
0 , 

w!m~ the most famous specimen. • In ffreece, in Italy, 
on tlie He~lenised sea-board of Western Asia, these 
codes all made their appearance at periods much the 
same ~verywhere, not, I mean, at periods identical in 
point of time, but similar in point of the relative 
pro~ress of each community. Everywhere,· in the 
countries I have named, laws engraven op trtbletse.~_.... ~· 
and published to•the people take the place•of usages ~~~ 
deposited with the rec~llection ·of a privileged oli-

o g~rooy. It must not for a monient be supposed that 
the refined considerations now urged in fa-your of 
what is caJled codification ha~ .any part or phtce in . .. ... 

-· • 
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the ch~nge I h~ve d~scribed. The ancient codes were ~ 'f 
••• • ~·fJ-t/"''t 
doubtless originally. suggested.by the discovery and Qj ~~ 
~ifrjlsi~n of the~ o_f writing. It is true that the 1~t..;. 

A.ristocracies seem to have abused their monopoly of 4>Ci-W'l . . . ~ 
le~a! knowledge ; '~d at all events their exclusive :,..c>p~· 

possession of the lq.w was a formida.ble impediment to [a )JJ.~ >ko 

the success of those popular movements wh~ch began~ 
to be universal in the western world. Bu~, though 
demoliratic sentiment may have added to their popu-
larity, the codes were certainly in the main a direct~\ 
result of the invention of writing. Inscribed tabletsit.J~"" 
wer~ seen )o be a better deposirory of law, and a~ a 
better seiurity for its accurate preservation, than the~ k"d' 
~ory of a number of persons however strengtheped s::fi.~ .. t-. 
---·· I by habit-aal exercise. • - . 
, The Roman code belongs to the class of codes I ~~!.w 

have been describing. Thejr valu~ did not cmis~t ~eA :-
• in any approach to symmetrical classification, ~r. tOt/ 

terseness and clearness· of expression, but in their • 
publicity, and i~ the knowledge which they fur-
nfshed to everybody, _as to m~at _E-e was to do1 and 

0 "~ ~ - -~-~- -··v ~-

what nGt to do. It is, indeed, true that the Twdve 

• T!!blet~ otB:._o~~ do ~~hi~i~ S<:Jme ~races of SJ_spetn~tic 
arr~ngemeb.t, but this is probably e~plained by the 

•. tradition that the .~ramers. of that body of lu.}Y 
called in the assistatlpe of Greeks who enjoyed. the 

)ater Greek experienc~ in the art of law-making. 
The i-agments of the Attic Code of S~lon ~h~w, 

15978 . • . , 
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however, that it had but little..Jl.tdet, and prob~b~~ 
0 . • 

the laws of Draco had even lesE. Quite enough too o 

remains of· these collections, both in the East and in 
t.he West, to sho'! that th~_m.i:g.g!e.Q.:.JUL.r~ligi<m.s, 

cJ~il1 and m~r_~~o~J _2!'dip_ttn:c~?-~i~~o~l_ ~I!Y 
regard to differences ih their essetttial character ; and 
~-- --~ ..-.....-·- ---~--~"- ~ ........_____ ~ --

this is consistent with all we know of early thought 
from other sources, the severance of law from mo­
rality, and of religion from law, belonging very 
distinctly t.o the later stages of mental progress. 

But, whatever to a mode!n eye are the singu­
larities of these oodes, their importan~ to an~ient 
societies was unspeakable. The question-and it 
w~s one which affected the whole future of each com­
munity,-was ·not so much whether there should be a 

• • 
code at all, for the majority of ancient societies seep.1 
tp bave obtained. them ;;ooner <tt· laler, and, but (or 

{h~ great inte~ur._!ion _!n the -~i~~o~y_ofJurisprudence 
created py feud~lism, it is.likely that all model_!l 

law ~li_ be~ Q.istin~tly J~!tceable_t_o_ouLoLll!PI_:_e 
of these :fuur.U!:tin-hfads~ But the pqint on which 
tlll'ned the history of the race was(~t wha1; period, 
at what stage of the!_r_~o_ci:hl __progr~E!S, Jh.fy_!l~QUl~ • 

• 
h~ve the_k_la!Y_~.,p .. u.t into writingj In. ::n.e Western .• 
w~ld the plebe1a~ ~Ppular element. m_each. State 
s~~essfully ~sailed _tg~_ollg~r~4ica,l_m_oJto.pply}_~nc! 

a <l_ode was n~a.r)y_!!__I!_iy~l'~t.!-lly_Qbtained ~early }n the 
. hi~tory_oJ the Cmrunom£:e.alth But, in the Eatt, as I . . .. . "' . . 
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~~v.e before mentioned, tl_le rJil.ing..arls.tD_cr.!),ci~~d twCt 
t.£_b@me religious•rathe_r_~h~iunili~.n::.c?f-P.Plliic.a.l,(\)~,111 
and. ~jued, thm:.efote,_.tat_her thanJQ&t in_po~er-~ 
while in some instances the ph,sicaLcopfQI:JX,~tif)ll._~ 
@ • ~iati~ 9Ql!D.tri~d the effe~t_oJ making in-~ 
@!idual communities larger and more. numerous V.h•l 
than in the West ; and it is a known social law that~ 
the larger the srac; -o;;r- which·-; -p~~ticular ~et of ~J.; ------- ........ - ·- - ----~ __..... --- --- ~-- -·· ~----· _....,_ 
~~~~is 9-i_f!}lsed, t~~rJ@oi&r _is J.ts -.tenacity 
~L"\jtality. From whatever cause, the codes 
obtained by Eastern societies were obtained, re­
l::ttivily, mufh later than by Western, and wore 
a very d~rent character .. The religious oligarchies 
of Asi~, either for their .own guidance, or .for the 
relief of their men:tory, Qr for .the i:r1Struction ot their 
dii\ciples, seem in all cases to have ulti~ately embodi~d ' 
their legallearnin~ in ~ code ; 1mt the oppor_tgJilis._o(V 
~reasing and conscli.dativg the,ir_j,p.flueuce lxa§. ~ 

bably too tempting tci_~.._J:e.sis.ted. The~ ~ompl~te ~ 
monopoly of legal knowledge appears to have enabled 2k; 
the~ to put off ~n the world collections,~~ so muc~ 1~1";~ 
of the rultls actually obserw ~~of the rule§ wbiga'" ~I 
tbe priestly. order. considered proper to be observed .. 
The Hindoo • Code, called the Laws of Manu, which •. . 
is certainly a Brahmin compilation, undoubtedly en-· • • 
shrines many genuine observances of the Hindoo rae~, 

but the opinion of the best contemporary orientalist~ 
• 

is, that it does not, as a wkole, represent a set t>f rules • 
• • # 

c -



• • • 
•o • • 

18 AXCIEX'£ CODES, Cli.AJ} 1. 

•• • . 
ever actually a!Clministered. in Hindestan. It is_, in .... 

t\A\-t>.=.great part, an ideal picture of tha.t whit:h, in the view • 
of the Brahmins, ought to be the law. It is corfsistent 

with human natUPe and with the special motives ·of' 
I e • . 

their authors, that c0des like• that of Manu ~hould 
• pretend to the highest antiquit;r and claim to have 

emanated in their complete form from the Deity. 
:Manu, according to Hindoo mythology, is an emana-

l~tion from the supreme God ; but the co~ilation 

"f::. which bears his name, though its exact date is not 
~easily discovered, is, in point of the relative progress 

of Hindoo jurisprudence, a recent production. • 
~;.() Among the chief advantages which the ]'welve 
:6-' fables and similar codes conferred on the societies 

which· obtained tilem, 'faS th.,e Ero_te.etiun which the:rC) 
aforded ~gain;;t the frauds or the ..JL!'~Y.ileged Qli~r- 1', 

: chy and also lii'gajnst- the s~~n.t@~g_us . dfpmyatiQnJ':J 
aird debasement of the national institutions. The ... ~ -......... . . 

~,.-..,.Roman Code was I£,erely an eP.!lncia.tiq_n, in words of 
~"{:isting custows ~of j~maJ?._J?eople. Re­
latively to the progress of tlie Romans in civilisation, 
• 
it Yias a remarkably~~ l?~~e, and it was·~ub~s!:~~ 
at a time when Roman society h~d bar~ly emerged 

1:) from that intellectual -~o:r{aXtion in ~vh'ich civi ob­
•tigation and r;ligiou11 duty are inevitabiy confoup~el . . 
~ow a bar~aro~s society .Practising a body 9f cus-

.ot~s, ~s_ exposed to some especial dangers which may 
• be abs'-'lutely fatal to its pr~gress in civilisation. The 

--~--- ·- '. . 
... JIS~tges which· a particular community is found ~o 
0 

• 
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h~e adopted in•its infancy and in i1is primitive seats 
• are generally. thosE! which are on the whole best 

• • 
sviMd to promote its physical and moral well-being; 

an~, if they are retained in their ihtegrity until nE!W 
social• wants have tau"ght new prac~ices, the upward 
march of society is• almost certain. But unhappily').. 
there is a law of development which ever threatens 
to operate upon unwritten usage. The customs are 

• 
of course obeyed by multitudes w~o are in. 9apable ofl.; 
understanding the true ground of their expediency, 
and who are ti~rer~re left inevitaply to)!!Y.e.nL'Su~­
per_sti~~o_E_s._rlas~n~h~iE. p~~·m~tnen<?e. A process 
then ~ommences which may be shortly described 

• 
by sayin& that us'%~ which i..§_ .ICasQnahle generates e-}t 
usage which i~ um:ea~on~~}e. AnaJQgy, th~ most , 
~uable of instruments in the maturity of jurisr~­
dence. is the most ~~l~f.sruu:g§...in..its infauc/• 
Prohibitions and ordinances, originally confined, for 

rrood reasons1 to a single des~~iption of acts; ~~~ad~ 
to ~2.E!L_t~_a__!!_ ~c_t~ _<?f th,~_J?_a~e -~Jas.&J>ecause a rna~ 
menaced with the anger of the gods for doing 011e 
~i_rig, fe~ls a- ~-at~al t~rror -in doing ~.Y ~oth~-;thing 
·which i; t~ote!i)iJre _ _it. After on.e kind of food 

·.has been i~terdicted for sanitary reasons, the prohi- v 

bition is extended to .~11 food •resembling it, though. 
the resemblance occasionally depends on analogies 
the most fanciful. So again, a wise provision f~ 

• 
j_nsuring . general cleanlrness dictates in ti:~ne long • 

lJ 2 • -• • 
• • 
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routines of cercemonial ablution; a:tld that divi&i~n ~ 
into classes which at a particular ~risis of social • 

• • 
hi,story is necessary for the maintenance of th~ ~a-
t.ional existence degenerates :i.nto the most disastrous 

• • 
and blighting of all human institutions-Caste.- The . h--
fate of t~e_J!indoo law is_L.in_f~ct~...t_h~_Il!ea~e of the --- ----
value of the Roman Code. Ethnology shows us that 
the Romans and the Hindoos sprang from the same 
original stock, and there is indeed ~iking• r~sem­
blance between what __ ll:Epear to have been their 
original customs. Even now, Hindoo j~!_Isprxu;le;Ge 
has a substratum of forethought and0 sound •judg­
~' but irrational imitation has eng:rafted ip it an 
1nmen~~-apparatus of cruel absurdities. (IIrom these ...._ __ , - --- - - . 
corruptions the Rlbmans wera protected by their code. 
It~! was compil~~- ~jle usage W!I-S still wholesome, and 

;a 4und;ed years afternards it might have been too 
late. The Hindoo law h~ been to a great extent 
embodied in writing, but, ancient as in one sense are 
the • compendia which still exist in Sanskrit, ~~ 

# .C~ ~ontain ample eviden;e that th~y: were dr_a_WD-- up 
after the mischief h~_!l~A_e_~p,-dpne. we are not of 
course entitled to sav that if the T.welve lfables had 

0 

... 

v • 

not been published the Romans would qave been con~ • 
• demned to a civilisation as f~eble and perverted as 
th!tt of the Hindoos, but thus much at least is certain, 
t:)lat with their code they were exempt from the very 

• ·chance M so unhappy a destiny. • . • • 
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CHAPTER II.• • . -• • 
L~GAL FICTIONS. • 

~HEN priJU.!tiye_J!U!..E.fl:S once been e:t,nbodied in al J~,_ft:' ... : 
Q.Q.ie, t~d~to~ 'Y.hat.rniti be ~Jl~d its2pon_:- ·· . · · 
~~l develo~mep_t. Henceforward __ the. c~:Q..g.ea.j Jlf! .. ' 

effected in it, if effected at all, are effect~Sl.Q.ellb~:ratPJ.~C · 
~JrQ~jthoJI.t. It is impossible to suppose that; 

• 
the castoms c1f any race or tribe re~ained unaltered 
during. tb~ whole of the long-in some instances 
the immense-· interval between_ their. dedaration 
by a patriarcha~~r~h ~nd their £Ublicatio~ -i~1 1~0 - ~C. 
~tJJ;!g. It would b~ unsafe too to .affirm that JtO 
part of the alteration was effe<!ted deliberately. J?ut'• 

• from the little we know of the progress of law durin'g 
this period, we are justified in assuming that~ 
purpose h~q_tP,e very smallest share in produCing 
~· Such innoY!1tions on the earliest usages as 

• 
disclose themselves appear tq have been dlctated.by 

• 

~gs ap~:t;lpde[\ of_ t!!.o~gh.t '!hie~, ~~der ~.!.P._r~~en~ 
J;Uental condit~ons, !Y~ ~re .un~pl~ to_<l.o.fup.r~~enq. A 
new era begins, however, with the Codes. Wherever: .;Jt·'Gf·:..;~ . . . . . 
after this epoch, we trace the course oflegal modifi&-
tion, we are able to attribute it to the conscious desire 

«<I. 
?_f improv~m~,.!!!, or at all .events of compassing objects • 

• -• 

• 
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other than those-which were aimed at in the primtthve 
• • • times. • 

• • 
It may seem at first sight that no general proi>Os.i-

tit>ns worth trusti:O.g can be elicited from the hist.,ory 
of legal systems ~ubsequent to 'the codes. The field 
is too vast. We cannot be sure that we have included 
a sufficient number of phenomena in our observation~ 
or that we accurately understand those which we 
have observed. But the undertaking will te seen 
to be more feasible, if we consider that after the epoch 
of codes the distinction between stationary and pro­
gressive societje; begins to make itselY felt. • It is 

• only with the progressive societies that we a¥e con-
cerned, and nothing is more remarkable .than their 
extreme fe'Ylless! In spite o:& overwhelming evidence, 
i~is most diffi~ult for a citizen.of Western Europe"'to 

;br~ng thoroughly honie to himself the truth that the 
civilisation which surround.s him is a rare exceptio­
in the history of the world. The tone of thougJ 
common among us, all our hopes, fears, and specpJ 
t.ions, -would be materi:Uy affected, if we had vivii . . 
before us the relation of the progressive rac~s to l>uv 

totality of human life. It is indis_liutab!e" that mucn 
the greatest part of mankind has n~;ver shown :J.­

particle of desire thae its civii institutions should be . . 
in'lpro-ved since the moment when external complete-

}less was first givei;J. to them by their embod~ment in 
• some p~rmanent record. One set of usage~ has occa; 

• • 

I 

I 
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STA.TIONARY AriD PHOGltESSIVE SOCIE'l'IES. 23 . •• 
siQDally been vi~lently overthrown 3J1d supt~rseded by 

• another ; here and there a primitive code, pretending 
to It :upernatural origin, has been greatly extended, 
• 

and distorted into the most surprising forms, by ~he 
• • 

perv~rsity of sacerdotal commentators; brtt, except 
in a small section of the world, there has beEln nothing 
like the gradual amelioration of a legal system. 
There has been material civilisation, but, :instead of 1:> 
the civilisation expanding the law, the law bas limited V\.. 
the civilisation. The study of races in theiz: primi, 
tive condition affords us some clue to the point at 
whieh the • development of certain societies· has 
stopned. • We can see that Brahmini~al India has not • 

passed be~n~~a ~ta_g_~ ,!Vh!<)l pc~UJS in_ t9e .hi~tost, of 
a~fa"milies of manJdndt. ~he st.lge at whiehll-_!!!1~ 
of law is not yet discriminated from a rule Qf 'ill-• . . 
g~ The members of sucl1' a society consider thl}t 
the transgression of a ~eligious ordinap.ce should· be 
punished by civil penalties, and that the violation of 
a.civil duty exposes the delinquent to divine cf>rrec­
tion. I~ Ch.i~a_Qljs J?Oi~t l!as been passed, but pro­
gress seem to_ have been there arrested, because the 

• civill~w~ are coextensive with all the ideas of ;hich 
• 

• the race is capable. The differef:tce between the 
stationary and progressive so€ieties is, however, Gne • 
of the great secrets ~hich inquiry has yet to ~ne- • 
trate. Among partial explanations of it I venture to 

• place th.e ~onsideratiolijl urged at the end <Jf the ~s.t 

• 
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chapter. It rna;: further he remarked that no OJle,is 
likely to succeed in tile investigntion who does not • 
clearly realise that the ~~atio:gary condi~ion_ ~f·the : ,, . 
~;n~~ rae~ is the ~;ule, the prQ~essive the ~~~ti~? 
And another indispensable con<iition of success is an 

hJ accurate knowledge of Roman law in all its principal 
... -~ ~~ 

stages. The Roman jurisprudence has the longest 
known history of :.my set of human institutions. The 
character of all the changes which it under~ent is 
tolerably well ascertained. From its commencement 
to its close, it was progressively modified for the 
better, or for wha"t the authors of ~he ®odification 
conceived to be the better, and the course ofimurove­
m~nt was continued through periods at which all the 
rest of human thought anp acti~n materially ;lackened 
its .race, and repeatedly threatened to settle doWll . . . . . 
rpto stagnatiOn. . • • 

fh-: : I confine myself in what follows to the progressive 
'& • 

" societies. With respect to them it may be laid down 
tha.t t;~cial n~~ess~ties and social opinion are alwa1s 
more orle~~,in ~dvance.dfLaw. We mayco:m;iude­
finHely near to the closing of the gap between them, 
but it has a perpetual tendency to r;.eopen.. :Caw is 

• 
.§.t_~le ; th_e .soci~ties we are speaking of ~re progre~-
,§i.ie. The greater Ql' less happiness of a people 

• d"epends on the degree of promptitude with which!. 
the gulf is narrowed. 
~t\. genw.-al proposition of s9me value may be ad-

• • 0 
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v~p.~ed with res:p>ect to .tl:te ~g~!l9i~J-~~~~_!-~w=is 

• ?~r_m~gJ:t.t .into_~~rm~~y _ _:vith_so~e~y: These instru-
mentafities seem to me to be three m number, fegal 

• -(-:-' Ct.l C-') ~d-

FictlOns, Equity, and ,Legislation, Their historic.al 
ord~r.is that i; whic·h I have placed them. Some­
times two of them -will be seen operating together, 
and there are legal systems which have escaped the 
influence of one or other of them. But I know of no 
instanc'e in which the order of their appearance has 
been changed or inverted. The early history of one 
of them, ''l!:quity, is universally obscure, and hence 
it m!ly be tfl.ought by some that certain isolated 
statut~s, feformatory of the civil law, are older than 
any equitable jurisdiction. My own belief is thftt 

.:_e~edial ~quity is ev~ry~h~re ol.ler than remedi~ 
~~g~ati~ ; but, should this be not strictly true,. it 
would only be flece;sary to•limit the proposition. 
respecting their order of sequence to the periods ~t 

• 
which they exercised a sustained and substantial in-
fluence in transforming the original law. 

• I employ the word " ficti~n '' in a sense consider­
ably wider than that in which English lawyers are 
accustomed to us~ it, and with a meaning much ni"ore 

• extensive than that which belonged • to the Roman 
"fictiones." Fictio, in old Ro}j}~ l_aw, i~p!o_perly_!l. ~. 
~erm of pleading, and signifies a_fals_e / 

the part of the plaintiff which the defendant was not 

allowed to traverse ; su~: for example, as an aver-, . . .-~-- . 
• 

• 

• 
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ment that the p~ainti:ff was a Rornan.citizen, wheJl in •• 

• 

truth he was a foreig'ner. The object• of these ~' fi&- • 

• 

tione!'l, was, of course, to give jurisdiction, anti they 
t4erefore strongly. ~~-s~~bl~d~ the ~llegatio~s in the 
writs of the English Queen's B·ench and Exc~q~er, 
by which those Courts contrived> to usurp the juris­
diction of the Common Pleas :-the allegation that 
the defendant was in custody of the king's marshal, 
or that the plaintiff was the king's debtor, anti could 
not pay his debt by reason of the defendant's default. 
But now I employ the expression "Legal Fiction" to 
signify any assumption which conceals, or affeets to 
conc~al, the fact that a rule of law has •und.ergone 
atteration, its letter remaining unchanged, its opera­
tion Ming modified. 'fhe w.ords, therefo;e, include 
the instances of fictions which I have cited from the 

• • • 
• En$lish and Roman •law, but they embrace much 
ntore, for I should speak bote. of the English Case law • .. -~ __....-··-

and of t4e R9!ll!tP ~~§po;nsa_ PrmJentuw._ a~ _!'estin_g 
r;_:~ctions. Both these examples will be ~xam~ed · 
presently. \C'[hef_g_cJ)~i!! b_<:>thcasef! that the law has 
~~~n- 'yholly changed; t.Q_e .&_!i~n is that it remains 
wE_at it ::~:I ways _w~~) It is not diflicuit t~ ~nderstand. 
why fictions in all their forms are particularly COJ?--. 

("' ~ ~ . genial to the infancy of soci~ty~ c rhey satisfy t~e 
0 (rj <!_~ire for improveme~t,_ "'"~licJ:l- i~ not q_uite wanting,_ 

at the same time t!J-at th~y J:o _not offend_the super-
P - - - -- ----- . 

• s_titious•disreli.§_~lU1g~_'Yhich is _ah~a~s _presen~ 

• 
0 • 
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A~ •a particula~ stage of social pNgress t,!ley !.Wl 

• J.nvalu:ble exped~~ overcowin&::the rig¥,ll~o~ ~) . 
law; and, indeed, without one of them, t~e Fiction of -€:3· 
~- -- ·~--
~~op~~n. wh~ch _per;nit~ the fami.lx. tie to be arjjJi-
ciallJ creat!6d, it is difficult to understand how society 
would ever have e~caped from its ~waddling-clothes, 
and taken its first steps towards civilisation. We 
must, therefore, not suffer ourselves to be affected by 
the rid.icule which Bentham pours on legal fictions 
wherever he meets them. To revile them as merely 
fraudulent is to betray ignorance of their peculiar 
office in the- historical development of law. But at 
the ~ame• time it would be equally foolish to agree 
with those theorists who, discerning that ficti<1ns 
have had their uses, • argu~ that- they ougltt to be 
stereotyped in our ~ystem. There .are several ¥ic­
tions still exercising powerful influence on English. 
jurisprudence which could not be discarded without 

• 
a severe shock to the ideas, and considerable change 
i~ the language, of English practitioners ; but '"there ~~£W, 
can be no doubt of the gen·eral truth that it is un-tJ) 
worthy of Q.§_t~t_an . .admittedly. .bene.ficial. objiqt 

· bJ so rude a sfevice RS.Jl_leg!1Li}(:tio:Q. I c;nnot 
• ~d.mit ·a-ny·~~maly to be innocent, which makes the 

• 
law either more difficult to understand or harder•to 
arrange in harmoni~us order. Now, among ather 
disadvantages, legal fictions HJ:e the greo.test. of ob-

• =s _to. sym'roeE:i~Ls]assificat¥Ln. The rule 6r 
• . -• 

• 
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law remains sticking in the system, 'tmt it is a rftQPC 
• • • shell. It has been long ago und~rmined, and a new 

• rule hides itself under its cover. Hence there if'l at 
on~e a difficulty in~knowing whe~her the rule which 
is actually operative should be •classed in its tri!W or 

• in its apparent place, and minds of different casts will 
differ as to the branch of the alternative which ought 
to be selected. If the English law is ever to assume 

• an orde:dy distribution, it will be necessary to prune 
away the legal fictions which, in spite of some recent 
legislative improvements, are still abundant in it. 

1} - The next i~strument~lity b~ which tlte adapM~ion 
(j of law to somal wants IS carried on I cafi E'imty, 

mE!aning by that word ~body ?f !'~J.~s- e~isting by 
the side- of the original civil law, founded on distinct 
pri~cipies~~d _ cl!timing incident1tlly to supersede the 
cpil-law in virtue of a ~uperior sanctity inherent in 
~os~ principles.- The Equitr whether of the Roman 
Prretors or of the English Chancellors, differs from 
the Fictions which in each case preceded it, in th11t 
the interference with law is open and avowed. On 
the other hand, it differs from Legislation, the agent 
of legal improvement which comes Gfter jt, ht that • 
its claim to authority is grounded, not on the pre- • 
rogative of any extern::rl person".or body, not even on 

0 that-of the magistrate who enunciates it, but on the 
s"Recial nature of its principles, to which it is a1leged 
tfut all law ought to conform.. The very j:JOJ?ception • 
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• tr~t the wide dfffusion of legal :ficJ;~s, and the effi-
• ciency with which they perform theil~~g .ofjice, 

of ti'a~sfor~~~J_ste:rp._~f ~~s _ aLd of c~ce~l~g­
the transformation. • -· -- -·~ . 

~Pt) We in England are well accustomed to the exten- ~w 
- sion, modification, • and improvement of law by a ~'1 

machinery which, in theory, is incapable of altering· ~, 
one jot or one line of existing jurisprudence. The 1 

process by which this virtual legislation is effected is, .. 

• 
not so much insensible as unacknowledged. With 
respect to that great portion of our legal system 
whi<fu is enthrined in cases and· recorded in law 
reports, we habitually employ a double language, and 
entertain, as it would appear, a double and incd'n­
sistent s;t of ideas. (When. a groop of fact~ comes 
before an English Court for adjudication, the wJ:v>le 

• • • 
course of the discussion betwoeen the judge and the 
advocates assumes that .:P..9 question_is,_o.r_can:...be, 
raised whicb.._.:wilLcall __ for_thELl!P.PE~tion of any 
p_J-jn_c!ples _but_ old ones, or of any disti:I?-ctions" but 
such as have long since been allowed.) It is t~ke-~ 
absolu~ely for granted that th~~_is _sol!lewhere a pile~ 

• <?f__knm!':l"}~w _ which will_ cover. the facts of the\ 
• d~spute now litigated, and that, if such a rule be not 1 

discovered, it is only that the necessary patienoo, \ 
knowledge, or acumen is not forthcoming to deteet it.) 
Yet the moment the judgment had be~n _ r~gqereq 

• and rep?rt~d,- we -slide .UnconsciOU~5ly_ox...urov.ow~ill'y. 

'j-

• 
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into a new la~guage ;:tnd a new brain of thoogbt. • --....... -~·- --- - ~ . . 
We now admit that• the new decision ltas modified 
the law. The rules applicable have, to use tte•very 
D.faccurate expref'l.'lion sometim~s ~mployed, become 

• • 
more elastic. In fact_they __ gay~_l~een chang~. A 
~lear addition h~~-been made to 'the pr~c~dents, and 

the canon of law elicited bi comparing the prece­
dents is not the same with that which would have 
been ohtlJ,ined if the series of cases had beE?n curtailed 
by a 'single ex~mple. T_he fact that the old rule has 
been repealed,_ and that a new one has replaced it, 
eludes us, because we are not in the hab!t of thr.,wing 
into precise language the legal formulas 0 wh:i,ph we 
~rive from the precedents, so that a ~hange in their 
tenor is not easily dete.cted vnless it is. ~iolent and. 
g4tring. I shall not now pause to consider .at length 

• • • 
• the causes whic~ ha~ led · English iawyers to ac-

l q-aiesce in these ~u~·ious a_no,malies. . Pr~bably it ';ill • 

1 be found that or:_1~pn_1;tl!~ 1~ was .~~~.:rec.ei~:d doctrme 
that- somewhere, in nubibus or in gremio magistratttu_m, 
there existed a complet~, coherent, symmetrical body 

; ot English law, of an amplitude sufficient to furnish 
• • 

principles which .would apply . to • any conceivable· 
combination of' circumstances. The theory was at • 
first much more thoroughly oelieved in than it is 
now, and ind~ed it may have. had a ~etter founda­
tion. The judges of the thirteenth century may 
~ave re&lly had at -their- ~~mmU:nd a ~ine of law . . . . 
• 

• 

• 

• 
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• • 
• tht:. reputation of the particular junisconsults who' 
• gave them to" the •world. Any name of univer-' 

sally- ::cknowledged greatness clothed a Book of 
Responses with a binding force hardly less than that 

• • 
which. belonged to enactments of the legislature ; 

• and such a book in its turn constituted a new foun-
dation on which a further body of jurisprudence 
might rest. The responses of the early lawyers were 
not ho~ever published, in the modern sense, by 
their author. They were recorded and edited by 
his pupils, and were not therefore in all probability 
arranged acc~rding to 'any scheme • of classification. 
The pa;t of the students in these publications must 
be carefully noted, because the service they renderea 
to their .teacher seems tQ hav~ bee1f generally "repaid 
by his sedulous atte~tion to the pupils' educati~. 
The educational treatises call~d Institutes or Com-. 

- -~ ---- - -- --- --- ~-.,._:;.... ------ _.....- -.-
0 menta!ies, which are a \ater fruit of the duty tMn 

recognised, are among the most remarkable features 
of the Roman system. It was apparently in tliese~ 

Institutional works, and not •in the books intended' 
for trained lawyers, that the jurisconsults gave to th~; 
public "their classifications and their proposals for; 

• 

.modifying and improving the technica! phraseology. j . 
In comparing the Roman Responsa Prudentlliill ~-~-\ 1 . .:- , • . -· -- ~--~. . 

with their nearest English counterpart, it must 'be · v..~ ~-· 

carefully bome in mind that the authority by which_ '..,..._. 1 
· · 

this part of ~he Roman jwisprudence was expounded·': .. ··-~ 
• • 'tYl.-'\.~ 

D .2 • 

• 



• • 
•• • • 

LEGAL FICTIONS. 
• 

OJfAP,. rr • • 

was· not the bertch, but the bar. (The decision ~f. a • . . . 
Roman tribunal, though conclusiVe in the particular • 
case, had no ulterior authority except such :s •was 
g!ven by the professional repl\te of the magist~ate 
who happened t~ be in office fdr the time1 Pr~perly 

speaking, there was no institutibn at Rome during 
the republic analogous to the English Bench, the 
Chambers of Imperial (jermany, or the Parliaments 
of Monarchical France. There were magistrates 
indeed, invested with momentous judicial functions 
in their several departments, but the tenure of the 

• 
magistracies was but for a single year,• so that• they 
are much less aptly cqmpared to a permanent dudica-
• 
ture than to a cycle of offices briskly circula~ingamong 
the leaders of the bar .• Muo.h might be said on the 
otigin of a co~ition of things • which looks to us like 

• a ~tartling anomaly, but which was in fact much more 
congenial than our own sy.stem to the spirit of an­
cient societies, tending, as they always did, to split 1 
into distinct orders which, however exclusive them­
~elves, tolerated no pr;fessional hierarchy above them. I 

Jt is remarkable that this system did not produce 
certain effects which might on the whole' h~ve been . . 
expected from it. ..!!_<!i-~ ?Ot, for example, popu(a?·is_e. 

Q;. ~he Roman law,-it tlid not, ~s in some of the Greek- -
republics, 1;-s~~-the effort of intellect required for the 

• mastery of the science, ·although it§ diffusion and 
• authoritative exposition we.re opposed by no artificial . . 

• 
• • 

• 

• 

• 



• • •• 
cal.P. :u. · ANSWERS OF.THE LEARNED • 

• 
37 

but'iers. On tl1e contrary, if it had tlf!Ot been for the 
• • • 1/ 

operation of a separate set of causes, there were 1 

' ' strong probabilities that the Roman jurisprudence 

1
. 

wo~ld have become ~s minute, teclmical, and difflclilt 
as any system which • has since pre:ra.iled. Again, a 
consequence which •might still more naturally have 
been looked for, does not appear at any time to have 
exhibited itself. The jurisconsults, until the liberties, 

• 
of Rome were overthrown, formed a class which was. 
quite undefined and must have fluctuated greatly in, 
numbers ; nevertheless, there does not seem to have 

existed a dm!bt as to the particular ·individuals whose!' 
opiniw, ~ their generation, was conclusive on tho 
cases subp1itted to them. The vivid pictures of ·a 
leading jurisconsult's daily practice which abound in 
Latin literature-the. clients from th~ country fio~k­
ing to his antechamber in the ~arly morning, and the. . . 
students standing rounQ. with their note-books •to 

record the great lawyer's replieS-are seldom or never 
identified at any given period with more than • one 

• or two conspicuous names. Owing too to the direct 
• 

contact of the client and the advocate, the RoiJlan . 
"people itseif seems to have been always alive to the 

• rise and fall of professional reputati;u, and there is 

abundance of proof~ ~ore particularly in the we)},.. 
known oration of Cicero, ''Pro Murmna," that \he 
reverence of the commons for forensic success was 

• apt to be. excessive rather than deficient. • 
• 

• 
• 

• 

• 

• 

-• 
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We cannot doubt that the peculia"rities which 1lfl"Ve 

• 0 • 

been noted in the instrumentality by which th~ deve-
lopment of the Roman law was first effected, "were . 
the source of its •characteristic. excellence, its .. earlv lc;_) 

F , :.;. v 
wealth in principJ.~s. The growth and exubera'hce of 
principle was. fostered, in part, by the competition/"'-J 
apong the expositors of the law, an influence wholly 
unknown where there exists a Bench, the dep~sitaries 
intrusted by king or commonwealth with the prero­
gative of justice. But the chief agency, no doubt, 
was the ~~collt.rop.ed multiplication. of cases for legal '4 
decision. The state of facts which cafrsed genuine · 

• 
perplexity to a country client was not a whi9 more 
• entitled to form the basis of the juriscon~ult's Re-

sponse; or legal ctecisim1, than a set of hypothetical 
ciP~umstances propounded by. an ingenious pupil. 
~. combinations of fact were on p~ecisely the same 
footing, whether they weri real or imaginary. It 
was nothing to the jurisconsult that his opinion was 
overruled for the moment by the magistrate who ad-

• 
judicated on his client's case, unless that magistrate 

• 
happened to rank above him in legal knowl~dge or 
the esteem of his profession. I do not, indeed, mean" 

• 
it to be inferred that he wou\d wholly omit to con- • 
~tder his client's advantage, :Wr the client was in 
ear!ier times the great lawyer's constituent and at a 
later period his paymaster, but the main road to the 

.;ewards of ambition lay through the good opinion of. 

• 
• 

• 

• 

• 
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h~ t>rder, and if. is obvious that under such a system 
• as I have bee~ desci-ibing this ~as much more likely 

' . 
to be secured by viewing each case as an illustration 
of~ great principle, 9r an exemplification of a brood 
rule, • than by merel'y shaping it. for an insulated 
forensic triumph. •It is evident that powerful in­

fl.uence must have been exercised by the want of any 
distinct check on the suggestion or invention of pos-

• 
sible questions. !Yh~_r:e j}:le data ~~e mul~ipl~e~ 
at pleasure, the facilities for evolving a general rul~ 

• 

are immensely increased. As th~ law is adminis- G~ 
tered among- ourselves, the judge cannot travel out ._ 
of thEJ set·s of facts exhibited before him or before 
his prede~essors. Accordingly each group of circu~­
stances which is adjudiiated npon receives, to ·employ 
a Gallicism, a sort o:t: consecration. Jt acquires ~r-
tain qualities which distingui~h it from every othe~ 
case genuine or hypoth~tical. But at Rome, as· I · 
have attempted to explain, there was nothing re­
sembling a Bench or Chamber of judges; and tliere-

• fore no combination of facts possessed any particular 
• 

value more than another. When a difficulty c~me . 
·for opinim\ before the jurisconsult, there was nothing 

• • to prevent a person endowed with a nice perception 
of analogy from at oj1ce proc~eding to adduce an'l 
consider an entire class of supposed questions ~ith 
which a particular feature connected it. Whatever 

• were th~ practical advice g1ven to the cUent, th~ • 

• 
• 

• 

-• 
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responsum treasmed up in the note!books of li!fteti-• . . 
ing pupils would doubtless contemplate the circum-• 
stances as governed by a great principle, or inchided 
inoa sweeping rule, Nothing lil-:e this has ever been 
possible among ourselves, and o it should be acknow­
ledged that in m;ny criticisms pa~sed on the. English 
law the manner in which it has been enunciated 
seems to have .been lost sight of. IT'he hesitation of 

• our courts in declaring principles may be much more 
reasonably attributed to the comparative scantiness 
of our precedents, voluminous as they appear to him 
who is acquainted" with no other system~ than to the 

• temper of our judges. It is true that in the wealth 
ot legal principle we are -considerably po9rer than 
se~veral"modern Eui-opeau natiQns. B~ey, i~ I!lusp 
~~~emEered• took the Rom;m jurisprudence for 
the foundation of tMir civil institutions. They 
~- . 
built the debr·is of the Rom~n law into their walls; 
~-~ ... ~ . 

but in the materials and workmanship of the residue 
ther~ is not much which distinguishes it favourably 

• • from the structure erected by the English judicature. 

-~<·c f... • Jhe period of Roman,f~eedom was the period.during 
.(j • which the stamp of a distinctive character was im:- • 

pressed on the "Roman jurispr?-dence ; and through • 

~l the earlier part of it, }_t was. by th~- _Responses of 
tht:jurisconsglt.~ that th_!:) deYelopme.m..of ~the law was 
~~i:nly carried-on. ~But as we appr~ach the fall of 

_.the republic there are signs <that the Re~tpo.nses are • 

• 
• 

• 

• 
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as~uning a form• which must have been fatal to their 

• 

• farther expansion. They are b~coming systematised, ( 1 I • 

~nd feduc~d int_o~p~r:_~a.) Q. Mucius Scoovola, the{ 
Pofltifex, is said to ]:ave publishea a manual of tae 
entire•Civil Law, and there are traces in the writings . 
of Cicero of growing disrelish for the old methods, as 
compared with the more active instruments of legal 
innovation. Other agencies had in fact by this time 

• been brought to bear on the law. T?eE4ict, or (7) 

annual proclamation of the Prretor, had risen into 
credit as the principal engine of law reform, and 
L. Cornelius- Sylla, by causing to• be enacted the 
great ~roup of statutes called the Leges (}or'JltJli~, had 
shown w~at rapid and speedy improvements can be· 

effected ?ydirect legislatiol)... The fiiml~lo:w_eto th~ r.; 
Responses was dealt by Augustus, wllo hm1ted t~·a r··' . 
few leading jurisconsults the rtght of giving binding. 

• opinions on cases submitt~d to them, a change which, 
though it brings us nearer the ideas of the modern 
world, must obviously have altered fundamentally 

• the characteristics of the legal profession and the 
• 

nature of its influence on Roman Jaw. At a laJ;er . ' 
period another school of juri'sconsults arose, the great 

.lights of juris prudence for all time: But Ulpian 
and Paulus, Gaius anJ Papiuirtn, were not authors. 
of Responses. ~heir works were regular treatises •on 
particular departments of the law, more especiaiiy on 
the Prootor'& Edict. • · • •. . . 

• 
• 

• 

-
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The Equity t>f the. Romans and th~ frrntorian Emct : 

by which it was worked into tbeir system, will be 
considered in the next chapter. Of the Statute• Law 
it; is only necessar-y to say that.it was scanty during 
the republic, but became very· voluminous under the 
empire. In the youth and infancy of a nation it is a 
rare thing for the legislature to be called into action 
for the general reform of private law. The ·cry of 

• 
the people is not for change in the laws, which are 
usually valued above their real worth, but solely for 
their pure, complete, and easy administration ; and 
recourse to the l~gislative body is gen!!rally directed 

• to the removal of some great abuse, or the decn;ion of 
• 

some incurable quarrel between classes or .dynasties. 
There" seems in the minds sf the Romans to have 
b9~n some association betweeu the enactment of a 

.large body of statutes and the settlement of society 
after a great civil commotion. Sylla signalised his 
reconstitution of the republic by the Leges Cornelirn; 
Julius Crnsar contemP.lated vast additions to the 

• 
Statute Law; Augustus caused to be passed the all-• . 
important group of Leges J ulirn ; and amollg later 
emperors the most active promulgators of constitu: 

• 
tions are princes who, like • Constantine, have the • 
.eoncerns of the world to readjnst. The t!'ge period 
of ~oman Statute Law does not begin till the ~sta­
blishment of the empire. The enactments of the 
•· 

• empero1!8, clothed at first iu the pretenc~ qf popular • 

• 
• 

• 

• • 
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s31'1ic!tion, but ~fterwards emanating undisguisedly . . . 
from ~he imperial prerogative, extend in increasing 
massiveness from the consolidation of Augustus's 
power to the public~tion of the Code of Justinian. 
It wiH be seen that eVen in the reign of the second 
emperor a considera'ble approximation is made to that 
condition of the law and that mode of administering 

it wit~ which we are all familiar. A statute law~ 
and a limited board of expositors have arisen into 
being ; a permanent court of appeal and a collection 

of approved commentaries will very .shortly be added ;l 
and thus we• are brought close on the ideas of ourl . ' 
own d~y. 

• 
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CHAPTER .III . 

• 
LAW OF NATURE AND

0 
EQUITY. 

THE theory of a set of legal principles entitled by 
their intrinsic superiority to supersede the old'er law, 
very early obtained currency both in the Roman 
State and in England. Such a body of principles, 
existing in any system, has in the foregoing ch11pters 
been denominated Equity, a term which, a~ wj,ll pre­
s~ntly be seen, was one (though only one) of the 
designMions by ~hich t).lis agent of legal change was 
k:J;lown to the Roman jurisconsults. The jurispru-

• . . 
/ ;aep.ce of the Court t>f Chancery,· 'vhich bears the 

1?-a{ue of Equity in England, could only be adequately 
discussed in a separate treatise. It is extremely 
contplex in its texture, and derives its materials from 
several heterogeneous sources. The early ecclesias­
tical chancellors contributed to it, from the Canon . . 

(_\) _Law, many of the principles which lie deepest in it~ 
, , structure. T.lle Roman law, more fertile than the. 

SJanon Law in rules•applicab1e to secular disputes, 
'was not seldom t:esorted to h; a later generation ~f 
Chancery judges, amid whose recorded dicta we 

• ·often fil!d entire texts from. the Corpus {u~·is Civilis 

0 
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• ill\~&dded, with .their terms unaltered, though their 
• origin is never acknowledged. Still more recently, and 

partiomilarly at the middle and during the latter half of 

the eighteenth century, the mixed. sy~s.tems" _of juris- 'J) . . ~ 

prudepce and morals oonstructed by the publicists of 
the Low Countries ~ppear to have been much stuq,kd 
by English lawyers, and from the chancellorship of 
Lord Talbot to the commencement of Lord Eldon's 
chancenorship these works had considerable effect on 
the rulings of the Court of Chancery. The system, 
which obtained its ingredients from these various 
quarters, was. greatly controlled in its growth by _tqe 
necessity tmpos~d -on it of conforming itself to_t,!t~ (4.) 
analogies of the common law, but it has always a:rf­
swered tlie description. of a. body• of comparatively 
novel legal principles claiming to override. the olcJ.er 
jurisprudence of •the "country tOn the • strength of ·an. 
intrinsic ethical superiority. • 

• 
The Equity of Rome was a much simpler structure, 

and its development from its :first appearance•can 
be much more easily traced. • Both its character and 
its history deserve attentive examination. It is tb"e . . 
•root of s91Veral conceptions which have exercised 

• profound influence on human thought, and through 
human thought have ~eriously-affected the destinie~ 
of mankind. • • 

The Romans described their legal system as con· 

sisting o~ t~·u ingredients "411 natiop._§,;' t>ays the. 

• 

• 
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Institutional Trilatise published under the authorii~.of • 
the Emperor Justiniltn, "who ape ruled by laws .apd • 
c~:.toms, ar~ governed p~~!.Y. by their own par'ti@ular 
laws, and partly by those laws which are common to 
all mankind. Th~ law which~ people enacts is ~abed 
the Civil Law of"tha.t people, buto that which natural 
r~aso~ ~ppoints .for all mankind is- called the Law of 
Natjons, because all nations use it." The part pf the 
law " which natural reason appoints for all ma:n.kind " 
was the element which the Edict of the Prmtor was 
supposed to have worked into Roman jurisprudence. 
Else.wi?.ere it is s~led more simply JU&:.Natur.,ale, or 
the Law of Nature ; and its ordinances are said to 

. . 
be dictated by Natural Equity (natural is cequitas) 

as well as by natural reason. I shall attempt to . . 
discover the origin of these famous phrases, Law of 

• • Nations, Law of Naty.re, Equity, and to determine . 
huw the conceptions which they indicate are related 
to one another. • 

a'he most superficial student of Roman history 
must be struck by the E!'.x:traordinary degree in which 
the fortupes. of.the republic we:re affected by the 
pre~ence of foreigners, under different names,· on her• 
s~TL .. TlleCamres of this immigration are discernible • 
~nough at a later pereiod, for .~e can readily under­
sta~d why men of all :races sh<:mld floc.k to the mistress 
of the world; but the same phenomenon of a large 
populatiQn of foreigners and denizens meets us m 
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·the ~ery earliest.records of the Romin State. No •• 
•doubt, t~e- instabilitr of socie~ in_ anciegt ~t~y,(a! 

. 

comp()s'ed as it was in great measure of robber tribes, 

gave men considerable inducement. to locate them­
selv~s )n the territo10y of any community strong 
enough to protect ~tself and them" from external 
attack, even though protection should be purchased at 
the cost of heavy taxation, political disfranchisement, 
and mu<!h social humiliation. It is probable, however, 
that this explanation is imperfect, and that it could 

only be completed by taking into account those ~t!Ye~ ~J 
c_ommercial relations which, thouglt they are little 
refl.ecte~ il! the military traditions of the republic, 
Rome appears certainly to have had with Carthagl! 
and with the interior of Italy in pre-historic •times. 
Whatever were the circumstances to which it was 

• • 
attributable, the foreign element in the commonwearth -·-- -- . . 
~rmined the whole course ofits history, w~(;~, 
at all -its stages, is little• more than a narrative of 
conflicts between a stubborn nationality and an al.ien 
population. Nothing like whis has been ~;~-in 
modern times ; on the one hand, because moder11 
Europea"n c~mmunities have seldom or never recei.:ed 
any accession of foreign immigrants wl!tich was large 
enough to make its'elf relt by the bulk of the native 

. . ' citizens, and on the other, because _modern stat~s, • 
being held together by allegiance to a king or political 
superior, absorb considerable bodies of imJlligrant • 

• • 

• 
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• • • 
settlers with ~ quickness unkno~n to the a~cient· •• 
;world, where the ori~inal citizeRs of a commonwealth• 

·always believed themselves to be united by kinship in 
; blood, and res.ent,ed a claim to equality of privilege 
. as a usurpation of their birth'right. In th~ ~arly 

Roman republic the principle 10f the absolute ex­
clusion of foreigners pervaded the Civil Law no less 
than the constitution. The alien or denizeq could 
have no share in any institution supposed to lre coeval 
with the State. He could not have the benefit of 
Quiritarian law. He could not be a party to the 
nexum which w:1s at once the conveJance ~nd the 
contract of the primitive Romans. He co'bld .not sue 
hy the Sacramental Action, a mode of litigation of 
which•the origin•mou~ts unto the very infancy of 
civilisation. Still, neither the interest nor the security 
of Rome perrr:itted him to be • quite outlawed. All­
a~icient communities ran the risk ofbeing overthrown • 

• by a very slight disturbance of equilibrium, and the 
mere instinct of self-preservation would force the 
Romans to devise some•method of adju;ting the rights 
and duties of foreigners, who might otherwise-and • this was a danger of real importance in the' ancient 
world-have tlecided their controversies by armed • 
.,strife. Moreover, ai no pefj.od . of Roman history 
• w~s fo_W-gu.,.trade entirely neglected. ~s..Jherc-

. -fore pro!Jab!y_half" as _a _measure. of.policaand . hair in 
• • fu~t_!l~!~_nce of commerce tJ:at jurisdictipn was fir~t 



• 

• • • 
LAW OF, NATIONS • 

• 
49 

• asewmed in disputes to w hi~__!P.e padies_ w.ere either , 
. --· -~ .... ~·~- ~ ---- . 

• f~re~gners or a...nati'\:~*a.JJ-d. a.JOI'eigner. Th('\a~sump-
tion • of such a j~risdictiou brought with it the 
im~ediate necessity ;>f discovering some principles 
on which the questionlf to be adjudicated upon could 

• 
be settled, and the iJrinciples applied to this object 
by the Roman lawyers were eminently characteristic 
of the time. They r'efused~ as I have ..sai!Lhefw.:e, to 
~e_cide the ne;. cases by pure Roman Civil Law.J 

<;UI'hey refuRed, no doubt because it seep1ed to involve 
so_me kind of degradation, to apply the law of the par; 
ticula,_. State .from which the foreign litigant came. 
The expedient to which they resorted wa~ that of se-. . 
lectmg the rules of law common to Rome and to the 

I .. ~· ~ -· • - ~ ~ 

different Italian communities in _which the iiQmrgr_~~~ 
~ere born..:. In othe~ W<i£'ds, they set thep1selves to fot:m 
a system answering to the primiiive and literal meanip.g • 

• of Jus Gentium, that is, ~aw common to all Nations . 

• T us_ Ge_n~_i.!lm w_as: ~n fact, the sqm _of_ th_e . GQ!!!!QP.!ll """ 

ingredients in the customs of the old. Italian_tribe$, 
~~ . . 
for they were all tlte nations whom the Romans had 
the means of observing, and who sent successw~ 
rnarms ~f immigr.ants to Roman soil. Whenever a 
.particular usag_e was seen to be practised by a large 
n~~ber of sep;rate. racis -i~ -~om!non,- it;~s ~et dow~ •• 
~s part of the~~ w __ c?mmo~ to all Nations, _ or J1J,s, 
Gentium. Thus, although the conveyance of property 
was certainlY. accompanie~ by very different ff>rms in • • 

E 

• 
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the different commonwealths surrounding Romer Jbe · 
actual tr2;nsfer, tradition, or delivery of the arti~l~ ' 
~tended to be conveyed was a part of the ceremonial 
ip. all of them. It was, for in~tance, a part, thopgh 
a subordinate part, in the Mancipation or convayance 
peculiar to Rom;. Tradition, tl!erefore, being in all -- ' probability the only common ingredient in the modes 
of conveyance which the jurisconsults had the means 
of observing, w:_as set down as an institution Juris 
Gentium, or rule of the Law common to all Nations . . 
A vast number of other observances were scrutinised 
with the same result. Some common echaractE!ristic 
was discovered in all of them, which had 'a common 
Object, and this characteristic was classed in the Jus 
Gentiilln. The Jus G~tiUJJJ. was accordingly a col­
l~tion of rules and principle~, determined by ob-• . 

• servation to be common to the institutions which 
pr~vailed among the variou.s Italian tribes. 

The circumstances of the origin of the Jus Gentium 
are•probably a sufficient safeguard against the mis­
take of supposing that the Roman lawyers had 
alli special respect for it. It was the fruit in part 

of their -~~4ai:q for all foreign la:w, and•in~ part of 
their disinclination to give the foreigner the advan-. 

_.tage of their own in6igenous".Jus Civile; It is true 
that we, at the present day, should probably take a 
very different view of the Jus Gentium, if we were 

• ·perforll1ing the operation vdlich was efff)ctEJd by the 
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• 
'Ro~p.!l.n jurisconsttlts. We should att~h some vague. 

• 
• superiority or precedence to the element which we 
had thus discerned underlying and pervading so 
great a variety of usage. We shou\d have a sort of 
respect- for rules and principles so pniversal. Per-

• 
haps we should spdk of the common ingredient as 
being of the essence of the transaction into which it 
entered, and should stigmatise the remaining appa­
ratus of ceremony, which varied in different com­
munities, as adventitious and accidental. Or it may 
be, we should infer that the races .which we were 
comp~rring onee obeyed a great system of common 
institutions• of which the Jus Gentium was the repro-, 
duction, and that the complicated usages of separate· 

• • 
commonwealths were oRly c~rruptions and depra-
vations of the simple1: ordinances w:bich had on~ 
regulated their primitive stat~. But the resuLts • 

• to which modern ideas <;onduct the observer are, 
as nearly as possible, the reverse of those which 

• 
were instinctively brought home to the primitive 

• 
Roman. What we respect or admire, he dislike_d. 
or regarded with j~alous dread. - The parts M . 
jrlrispruden<!e which he looked upon with affection 

• 
were exactly those which a modern theorist leaves 
,out of consideration a~· acciden•tal and transitory; ·. 
the solemn gestures of the mancipation'; the nice!y 
adjusted questions and answers of the verbal 

-~ . . 
:contract; ~h~ endless fmmalities of pleading and 

:&2 • 

• 
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procedure. '.flie Ju~ Gentiu~ }!a~-:_~rell~~IE-· 
forced on his attention by a political necessi!Y· He • -..,.____ -· ....._ ~-~- - -

loved it as little as he loved the foreigners • from 
whose institutloiM> it was de:r;ived and for wJwse 
benefit it was iptended. A bomplete · revoluiion in 
his ideas was required before ie could challenge his 
respect, but so complete was it when it did occur, 
that the true reason why our modern estimate. of the 
J·us Gentium differs from that which has j~st been 
described, is that both modern jurisprudence and 
modern philosophy have inherited the matured views . 
of the later jurisconsults on this subjeet. Thei·e did 

1 ~orne a time when, from an ignoble append.ag~ of the 
Jus Civile, the Jus Gentium came to be considered 

• • a great though as yei imp€rfectly developed model 
t!l which all l~w ought as far JtS possible to conform. 

• Tri~. crisis arrived wlten the Greek "theory of a Law of 
Nature was applied to the.practical Roman adminis- • 
tration of the Law common to all Nations. 

·The Jus N~turale, or Law of Nature, is simply the 
• 

.Jus Gentium or Law of Nations seen in the light of 
~~eculiar theory. An unfortunate attempp to dis­
criminate them was made by the juriscon~ult Ulpian, 

• 
with the propensity to distin~uish characteristic of a. 

.-lawyer, but the language of. Gaius, a much higher 
authority, and the passage quoted before from the 

• Institutes, leave no room for doubt, that the expres­
• sions were practically convertible. The difference be-

• 

• 

• 

• 
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· tWit!n them was.•entirely historical, arru,_n<L<!i~tiQ.ypion . 
. • in essence could ever be estabiished between them. 

his" al~ost u~mece~sary to add th:tt the confusi~n 
between Jus Gentium., or Law common to all Nations, 
and international law is entirely mod.ern. The classi­

cal expression for Jn~ernationallaw is ~u~ ~eciale,.or 
the law of negotiation and diplomacy. It is, however, 
unqueationable that indistinct impressions as to the 
meaning of Jus Gentium had considerable sharet 
in producing the modern theory that the relations,\ 
of independent states are governed by the Law: ofb . 
Natu'"e. • 

It .becomes necessary to investigate the Greek 
conceptions of Nature and her law. The word ¢vo-;~ 
which was rendered in the .Latin" natura and our 

nature, denoted beyQ.nd all doubt .originally tke 
material universe, but it was •the material universe • 

• contemplated under an ispect which-such is our 
intellectual distance from those times-it is not very 
easy to delineate in modern language. Nature sig-

• -
, ~ified th~~Qql_ world ~~ded ~ !~~~s~~ o.f 

some primordial element or law. The oldest Grook 
philosophets had b~n-;;~med to explain the 

• • fabric of creation as the manifestation of some single 
principle which they ~~riously "asserted to be move-. 
ment, fire, moisture, or generation. In its simpl~st 
and most ancient sense, Nature is precisely the 

• 
physical unJ.verse looked. upon in this way• as the • 

• 
• 

• 

• 
• 
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manifestatimL<!£ _a_principle. Aftetwards, the -Iater 
Greek- sects, returni~g to a p"ath from which the • 
greatest intellects of Greece had meanwhile strayed, 

r 
7

: added the moral .to the ph.ysic,al world _in t.he.s:q_n­
ception of Natu;e. They extended the term• till it 

i. 

(:; embraced not merely the visil:fle creation, but the 
thoughts, observances, and aspirations of mankind. 
Still, as before, it was not solely the mora,l phe­
nomena of human society which they under;tood by 
Nature, but these phenomena considered as resolv­
able into some general and simple laws. 

Now, just as the oldest Greek theorists supllosed 
, that the sports of chance had changed t:he material 
universe from its simple primitive form into its 
present. heterogeneous ~ondition, so their intellectual 

t -descendants imag-ined that bvt for untoward acci-• . ~ 
'·:•;dent the human rae~ would have" conformed itself 

• 

0 

td simpler rules of conduc.t and a less tempestuous • 
life. To live according to nature cam~ to l;>e con-' 
sidered--;-s the-end-for- which man was created, and. 

. .. .. ... ' . 
which the best_ men were bound to compass. To 
,_li~ according to nature wa~ to rise above }he dis- · 
orderly habits and gross indulgences of •the vulgar 
to higher la,;s' of a;tion which nothing but self-• 

• denial and self-comn:fand wo~Jd enable the aspirant 
to•observe. It is notorious that this proposition­
live according to nature-was the sum of the tenets 

• ·of the :mmous _Stoic philosophy. Now ~1 ~he subju~ 

• 
• 

• 

• 
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gatibn of Greece•that philosophy madre in~tantaneous 
progress in Roman society. It possessed natural 
fascinations for the powerfuT class who, in theory at 
lea~t, adhered to t~e simple habits of the ancient 
Italian race, and disd'ained to surrender themselves • 
to the innovations <ff foreign fashions. Such persons 
began immediately to affect the Stoic precepts of 
life a8cording to nature-an affectation all the more 
gratef~l, and, I may add, all the more noble, from its 
contrast with the unbounded profligacy which was 
being diffused through the imperial city by the 
pillage of th~ world and by the ex;mple of its most 
lu~uri.ous • races. In the front of the disciples of the 
new Greek school, we might be sure, even if we did 
not know it historically, that th~ Roman lawyers 
figured. We have abundant proof tlmt, there bejng 
substantially but two professions in the Roman .re .. 
public, the military mep were generally identified 
with the party of movement, but the lawyers were 
universally at the head of the party of resistance: 

• The alliance of the lawyers with the Stoic philo-
--.~. ' - ~ -- -- - . -~ -- ··-- .. 

sopher~ lasted through many centuries. SomEJI of 
"the earliest names ill- th;- series ofrenowned juris-

• consults are associated with Stoicism; and ultimately 
we have the golden:age of "Roman jurisprudenc~ 
fixed by general consent at the era of the Antortine 
Cresars, the most famous disciples to whom that 
philosop~y • has gwen .a rule of life. The loug • 

• 
• 

• 

• 
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diffusion of these doctrines among t'he member~ fill a 

• • 
particular profession was sure to affect the art which 
they practised and influenced. Several positions 
which we find in. the remains .of the Roman jqris­
consults are sca~cely intelligible, unless we uf3e the 
Stoic tenets as our key ; out at0the same time it is 
a serious, though a very common, error to measure 
the influence .of Stoicism on Roman law by c~anting 
up the number of legal rules which can be con­
fidently; affi)iated on Stoical dogmas. It has often 
be(m observed that the strength of Stoicism resided 
not in· its canon; of conduct, which "'ere often re­
pulsive or ridiculous, but in the great though. vague 
pri~ciple which it inculcated of resistance to passion. 
Just in the same ~ay tb.e influence on jurisprudence 
of •• the Greek tJ:eories, which ~d their most distinct 

.ex:pression in Stoicisrtl, consisted not in the num­
ber of specific positions wljich they contributed to 
Roman law, but in the single fundamental assump­
tion which tltey lent to it. After N atu~e had. . -
become a household word in the mouths of the 
R<m1ans, the belief gradually prevailed among the 

Q. ~ ~om~n lawyer~ that the old Jus Gentitlm. was iri 
fact the lost code of Nature, and that the Prretor • 
Jii- framing an Edicthl jurisprudence on the prin­
ciples of the Jus Gentium was gradually restoring a 
type from which law had only departed to' deteriorate . 

• ~he infE!rence from this beli£f was immeili~te that it 

• 
• .. 

• 

• 
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• wy• the Prretor'~ duty to super~ede ttJ.e .Qivil_Law as 
~uch as possible by the_ Edict, to rey_iy_e_~ as. 
-~ig~t J~e the _ii1stitutions-by- whi~h_Nature_had. go·. 
verped man in the pJ;imitive state. • Of course there 
~ere many impedim~n"ts to the amelioration of law by 
this agency. Ther~~ayhave been prejudices to.over­
~~me _even in the legal profes-sion itself, a;d-R~ 
habitS' were far too tenacious to give way at once 
to mere philosophical theory. The indirect methods 
by which the Edict combated certain technical anoma­
lies, show the caution which its authors were compelled . 
to observe, a-lid down to the very days of Justinian 

• 
there was some part of the old law which had oh-
stinately resisted its influence. But on the whole, · 

I t • 

~~~he. progre.ss of the Roman~ in .legaL improvement 
~as . astonishing4J:. ..xapid -as soon. a~ ~stimg,l.y~__yas 
~:m;>lied_to.it..by ~. theoFy· ot Natural Law. 'f~· 

• i~e-~s of simplification ~nd- generalisation had___!tlwa~~~· 
been associated with the conception of Nature ; sim< 

p11Citi, s~mm~try, and int~g-ibili!y 'ca~~~ifore 1 i 
to be regarded as the characteristics of_ a goo(Lolegal. ' 

• 
~ystem,. and the taste for involved language, ~-" 
tiplied ceremonials, and useless difficulties disap-

• 
• peared altogether. The strong will and unusual 
opportunities of J usti~ian were needed to bring the. 
Roman law to its existing shape, but the ground· 
plan of the system had been Rketched long before 
the impe~iaJ. reforms w~oo effected. • 

. 
• 

• 
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·what was the ex~ct point of corit_act .~etwe~tf <i.4.~ • 
old Jus Gentium and the Law of Nature'-'?' ·1 think 
that they touch and blend through ..<Equita;, ·or 
Eq"illty ~ its o~iginal sense ; and here we seem to 
come to the first. appearance iri jurisprudence of this 
famous term Equity. In examihing an expression 
which has so remote an origin and so long a history 
as this, it is always safest to penetrate, if po~sible, 
to the simple metaphor or figure which at first 
shadowed forth the conception. It has generally 
been supposed th!l't ..<Eg_uit!l~s~js_ the equivalent of the 
Greek t~i~~, i. e. _the principle of equU or propor-

··- . 
tionate distribution. The equal division of no.mbers 
or physical magnitudes is doubtless closely entwined 
with our percepti~ns 0~ justi~e ; there are few asso­
ciflltions which. keep their ground in the mind so 

.stl!bbornly or are dismissed from it with such diffi­
culty by the deepest thin:kers. yet in tracing the • 
history of this association, it certainly does not seem 
to have suggested it~elf to very early thought, 
but is rather the offspring of a comparatively late 
• 
plJi.losophy. It is remarkable too that the" equality" 
of laws on which the Greek democracies prided 

• 
themselves-that equality w~ich, in the beautiful• 

.drinking song of Caflistratus,• Harmodius and Ari­
stogiton are said to have given to Athens-had 
little in common with the " equity " of the Romans . 

• ·The first was an equal administration ef ~ivil laws 

• 

• 
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aM~mg the citilens, however • limi~d the class of 
citizens might be; the last implied the applicability 
of a law, which was not civil law, to a class which 
did not necessarily. consist of citizens. The first 
excluded a despot ; tne last includ~d foreigners, and 
for some purposes •slaves. On the whole, I should 
be disposed to look in another direction for the germ 
of the Roman "Equity." Tp.e Lati? wo~~'~ a:lq"!_lu~" 
carries with it more distinctly than the Greek " ta-os " 
t~e- sense of levelling. ~2W _its Jey~1J~qg_t~y 
was exactly the characteristic of the J l!_S Gentium, 

'
~hiCh wo,!lld' be ;;o~t -strikin-g to a •pri~iti v~ Roma~. 
The pure Quiritarian law recognised a multitude 

;' of arbitrary distinctions betw~e~ classes. of men anp - . . 
ki~ds of property: the Jus Gentium, ge~e_ralised 

' from a comparison .of various customs, negle'*d 
the Quiritarian· divisions. 'The old Roman Jaw­
established, for example. a fupd~m~ntal_ differeil,c.e 
between " Agn~ti~" and _,,Cognatic" relationship, 

- . 
that is, between the Family considered as based 

• 
upon common subjection to patriarchal authorit.Y 
and th~ Family considered (in conformity with ~o­
·dern ideas) as united through the mere fact of a 

• 
• common descent. This distinction disappears in the 

".Jaw common to . Q.h natio_:ris,'~. as 
1
a!so does th~ 

differenc~e- ~~ween the archaic forms of property, 

Things " Man~ipi ''and_Things '' nee Mancipi." l~~-­
neglect .of. denarcatio~~ -a~<!_- ~oundaries see:m§_.to_. 

• 
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~1e, therefore, the fea!ure of th_e J us• Gentiulll. '\V~C~l , 

was depicted in .lEquitas. I imagine that the word 
was at first a ~ere description of that constant 
levelling or remov.31 of irr~gularj.ties which went. on -------- . 
wherever the pr~torian system was applied 1Jo the 
cases of foreign litigants. Prol>ably no colour__g.f 
ethical meaning belonged at first to the expression ; 
nor is there any reason to believe that the pPOCess 
which it indicated was otherwise than extremely 
distasteful to the primitive Roman mind. 

On the other hand, the feature of the Jus Gentium 
which was presented to the apprehensiolf of a Roman 
by the word Equity, was exactly the first ·and most 
vividly realised characteristic of the hypothetical 
state ot nn,ture. ~aturQ impl-ied symmetrical order, 
fnliit in the physical world, am next in the moral, 
.and the earliest notiofl. of order doubtless involved . 
stl'aight lines, even surfaces, and measured distances. 
The same sort of picture or figure would be uncon· 
sciously before the mind's eye, whether it strove to 

• form the outlines of the supposed natural state, or 
;lt:ether it took in at a glance the actual admfnistra­
tion ofthe " law common to all nations ; "·and all we' 
know of primitive thought would lead us to conclude · 
that this ideal similarity would.do much to encourage 
the belief in an identity of the two conceptions. But 
then, while the Jus Gentium had little or no antecedent 

• ~redit at Rome. the theqry <i' .a Law of .N ::J,t}lre came 

• 
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in.J!Urrounded ~i.th...alt the prestige"-of. philos(~p_hical 
authority.~and invested with the charms of association 

1 
witlt an elder and more blissful condition of the race. 
It is easy to understand how the. difference in the • • 
point.of view would •affect the di~ity of the term 
which at once d~cribed the operation of the old 
principles and the results of the new theory. Even 
to mQdern ears it is not at all the same thing to 
describe a process as one of " levelling " and to call 
it the " correction of anomalies," though the meta­
phor is precisely the same. Nor do I doubt that, 
whctl once ~quitas was understood to convey an 
allusiQn tr:, the Greek theory, associations which grew 
out of the Greek notion of i1niT7Jt; began to cluster 
round it. The language o( Cicero renders it more 
than likely that thi~ was so, and !t was the fi•st· 
stage of a transmuta.tion ~f the conception o£ . 
Equity, which almost every ethical system which has 

• 
appeared since those days has more or less helped to 

• carry on. 
Something must be said ot the formal instrumen­

tality ?Y which the principles and distinctions arts~-
. cia ted, fir~t with .the Law common to all nations, and 
afterwards with the Law of Nature," were gradually 
incorporated with thEl·Roman taw~ At the crisis of 
primitive Roman history which is marked by the 
expulsion of the Tarquins, a change occurred which 
has its ~ar11llel in the t~arlY. annals of man~ ancient. 
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• . . 
. states, but whi~ had little in common with t~~e 

J ; ·- passages of political affairs which we now term revo­
?:·:~;lutions. It may best be described by saying that 
' v the monarchy was .rut into commission. The powers . - .... 

heretofore accumulated in the kands of a singlE; per-
son were parcelled OUt among a q)_Umber of elective 
functionaries, the very name of the kingly office 
being retained and imposed on a personage kp~w1~ 
subsequently as the Rex Sacrorum or Rex Sacrifi­
culus. As part of the change, the settled duties of 
the supreme judicial office devolved on the Prmtor, 
at the time the fi.r~t functionary in the commonwe:Jlth, 
a~d together with these duties was transihr~d the 
undefined supremacy over law and legislation which 
always ttttached to'anciep.t soyereigns, and which is 
no~ obscurely related to the patriarchal and heroic 
authority they had once enjoyed~ The circumstances . 
of ~orne gave great importance to the more indefinite 

• portion ofthe functions thus transferred. as with the 
establishment of the republic began that series of 
recurrent trials which oV'ertook the state, in the diffi­
cui\)r of d~~!iJlg with a I;Q~titude of perso~s-;ho·, 
n~il!g _within the technical description <Of indige­
~ous RQmans, were nevertheless permanently located 
within Roman jurisdi<!tion. Controversies between 
s'uch persons, or between such pe;sons and native-born 
citizens, would have remained without the pale of the 

/'emedieseprovided by Roman. law, i( the }?rretor had 

., .~'\ Of NOfi~t-
~' 'T~ 
~ ~ 
~ t; 

h ~ 
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no~.1mdertaken tQ decid~J4ew, a!!d he.must soott have 
• addressed himself to the more critical disputes which , 
in the extension of commerce arose between Roman 

-· -=· - ··~ _ ___.... - ----------·-- - ., ~ 

_subjects and avow~~ foreigners~ '_\he g~t increase . . ' 
of sucp cases in the R~man Courts about the per~oq. 
of the :first Punic W &r is marked by •the appointment 
of a special Pr::etor, known subsequently as the 
Pr::etor Peregrinus) who gave them his undivided 
attention; Meantime, one precaution of the Roman 
people against the revival of oppression, had con­
sisted in obliging every magistrate whose duties had 
any lendency. to expand their sphere, to publish,. 
on co:rp.mencing his year of office, an Edict or 
proclamation in which he declared the manner in 
which he intended to • admip.1ster' his departmen~. 
The Prretor fell under the rule with other rna~-• . . 
trates ; but as it was necessarily impossil:>le to con-
struct each year a separate system of principl~s, k~ 
seems to have regularly • ;r__epublished his predece§-

~--

sor's Edict with such ~ddl!ions and .changes as ~he 
erigency of the moment or h~ own views of the law 
compelled him to introduce. T~e Pr:E_tor's procla:IIJA: 
tion, thus lengthened by a ne~_pQrtion every year, 
_obtained th~ -~am~ ~f the Edictum P~rpetuum, th~t --.,d .. 
i;-the coniin?;,o~~ or unbroken ~diet. The immense - . --
length to which it extended, together perhaps with 
some distaste for its necessarily disorderly texture, 
caused the practice of in~reasing it to be stof>ped in • , 

• 

·• 
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theyein~_of SJl:lvi~,l:q_lJ~pus, who oceupied thr. magis­
tracy in the reign of the Emperor: Haddan. The • 
edict of that Prretor embraced therefore the "hole 
body of equity jm;isprudence, which it probably dis-
·- .. . 
posed in new and symmetrical order, and th~ per-

• 
petual edict is therefore often eited in Roman law 
merely as the Edict of J nlianus. 

Perhaps the first inquiry which occurs .to an 
Englishman who considers the peculiar mechanism of 
the Edict is, what were the limitations by which these 
extensive powers of the Prmtor were restrained ? 
How was authority so little definite to.be reconciled 
with a settled condition of society and of lAw ? The 
answer can only be supplied by careful observation of 
the co:hditions under wpich ~mr own English law is 
a~ministered. The Prmtor, it should be recollected, 

• • • 
• was a jurisconsult hiDJself, or a perso11 entirely in the 

ha"nds of advisers whd were jurisconsults, and it is 
• probable that every Roman lawyer waited impatiently 

for "the time when he should fill or control the great 
judicial magistracy. rn the interval, his tastes, feel­
f~s, prejudices, and degree of enlightenment were 
inevitably those of his own order, and the qualifica­
tions which he' ultimately brought to office were those . 

• which he had acqui1~d in the. practice and study of 
his profession. An English Chancellor goes through 
precisely the same training, and carries to the wool­

' • sack th~ same qualification~. It is cert?-in when he .. 
• 
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• ~s!!times office tliat he will have., to s~me exte~t, mo­
dified the law before he leaves it; but until he has 
quitted his seat, and the series of his decisions in the 
Law Reports has been completed, we cannot discover 
how frir he has elucidated or a:dded .• to the principles 
which his predecessors bequeathed to him. The in­
fluence of the Prretor on Roman jurisprudence differed 
only ib respect of the period at which its amount was 
ascertained. As was before stated, he was in office . 
but for a year, and his decisions rendered during his 
year, though of course irreversible. as regarded the 
litig;nts, were of no ulterior value. The most natuw 

• 
ral mornent for declaring the changes he proposed to 
effect, -occurred therefore at his w~ on the pr~w - - -- . 
tpr~hip_; and hence, when commencing his duties, he 
did openly and avowedly that which .in .the end ~!is. 
:f!;nglish representatiye does insensibly and sometillles• 

• unconsciously. The cheteks on his apparent liberty 
arc precisely those imposed on an English judge . 

• 
Theoretically there seems to .be hardly any limit to 
the powers of either of them, but practically ~h~ 
Roman Prretor, no less than the English Chancellor, 
was kep~ .;ithin the narrowest bounds. by the..p~s: 

· sessiqns __ iruhihruLfrom. ea~--iraining,_ and by the 
' t 

?trong restraints ofc _profes£ional opinion, restraints• 
of which the stringency can only be appreciated by 
those who have personally experienced them. It 

• • 
may be added that the lines within which movement is ' 

•. . F 
• 

• 
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permitted, and·beyoJJ.d which there is to be no tra"el·. 
ling, were chalked with as much distinctness in the 
one case as in the other. In England the judge lol­
lows the analogie~ of reported .decisions on insulated 
groups of facts. • At Rome, as" the interventiort of the 
Prrntor was at first dictated by ~mple concern for the 
safety of the state, it is likely that in the earliest 
times it was proportioned to the difficulty wi:tich it 
attempted to get rid of. Afterwards, when the taste 
for principle had been diffused by the Responses, he no 
doubt used the ~diet as the means of giving a wider 
application to those fundamental princfples which he 

• 
and the other practising jurisconsults, his contempo· 
rariesl. believed themselves to have detected under­
lying the law. Latterly he• acted wholly under the 
ifiluence of Greek philosophical theories, which at 

• once tempted him to advance and confined him to a 
p~rticular course of progreBs. 

The nature of the measures attributed to Salvius 
• 

Julianus has been mllch disputed. Whatever they 
)Vere, their effects on the Edict are sufficiently plain. 
I~ ceased__!Q_'Q~ extended. by .. annuaLa..Ciditi.Q!l-(3, and 
henceforward. the eq11ity_j_!:lri~pr.:_udence of _Rs>:m.e 
-~~s- -develop~4 by the labop.rs. of a . ..succession of 
~-- -·--- . 

• great juriscon~ults who :G.ll with_ their writings the 
u;terv~lb;t;een the reign of Hadrian and the r_eign 

• of Alexander S~ve1·us. A fragment of the wonder-
.• 0 • 

' ful system which they bailt up surv1v~s m the 

• 



• • • 
CILfp. I:I!· • RO.M.AN EQUITY. G7 . 
• 
Pa-Mects of Justinian, and supplies• evidence that 
their works took the form of treatises on aU_p_ar:ts 
?f ~~man la~, but-~hiefly-that ot ~~~-m.e!:_t~ries ol! 
the Edict. - Indeed~ V£;te-v:~r -b-e-tk{;immediate sub-
~-- - ..... 
ject of a. jurisconsult of this epoch,. he may always 
be called an expositor of Equity. The principles 
of the Edict had, before the epoch of its cessation, 
made t-heir way into every part of Roman jurispru­
dence. The E~g,y of RoJlle, it should be understood, 
even when most- distin~t from the Civil Law,.._W!t§. 

alway;> __ admini~ter~d .. by_ the ~am_e. tribunals. ~e.\ 

Prretor ~~s th~ chje( eg!P-ty: judge_~§.. well as J;he great · 
"' . - '-" -- - ·- ...... - ~ -

common law magistrate, and as soon as the Edict had . 
evolved-an ·equitable-r~le the Prreto"r's court bez~~ to f 
apply it in place of or by the side of. the old rule_ of , 

'theCivil Law, which was thus directlf or indirecti)· 1 

repealed without any express enactment of the legis- ~ 
• lature. The result, of coUl'se, fell considerably sho;t ! 

of a C?mplete fusion of law and equi.t.}\ which was not 
carried out till the reforms of Justinian\ The techni­
cal severance of the. two elements of jurisprudenCJ 
entailed some confusion and some inconvenience, 
and there were certain of the stubborner doctrines 
of the Civil Law with: which neither the authors 

• nor the expositors of the Edict had ventured to in- · 
terfere. But at the same time there was no corner 
of the field of jurisprudence which was not more or • 

• less swept. over by the i:rrfl.uence of Equity. It sup-
F2 • 
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plica" the jurist with all his mate1~als for genef'~isa· 
tion, with all his •methods of interpretation, wit~ 
his elucidations of :first principles, and with that 
great mass of limiting rules }Vhich are rarely jnter­
fered with by. the legislator, but which seriously 
control the application of every-legislative act. 

The period of jurists ends with Alexander Severus. 
From Hadrian to that emperor th~o_y@_grrt-_of 

. law was carri~_d __ on, as it is at the ·present moment in 
most continental countries, partly:_.by_~proved con~­
mentaries and partly by direct legislation. But jn 

·the ~ig~-of Al~xander Severus the pewer of ~rowth 
.in Roman Equity seems to be exhausted, and. the suc­
cession of jurisconsults comes to a close. The remain­
ing history of the Roman Jaw is the history of the 

ei.mperial cons~itutions, and, at the last, of attempts to 
• ~odify what had no1'V become the unwieldy body of 

Roman jurisprudence. 'f e have the latest and most. 
celebrated experiment of this kind in the Corpus Juris -- - ~----~ ~ 

of J ustinjan. . . 
~ It would be wearisome to enter on a detailed com-

" }arison or contrast of E_Eg~~lt- and Roman Equi!J; 
I.'>W-!.. but it may be worth while to mention "t_wo ~~!!:I~ 

which _they ·have iJ?- _<lQ_mm<;m. The first may be 
• st~ted as follows. 'Each of: them tended, and all 

such systems tend, to exactly the same state in 
which the old common law was when Equity tirst 

"" • int~r:ferecl "·ith it. A th11r. :tlwavs CQmes at which 
" 

• 

• 

• 

• 

• 
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.the-•inoral principles originally. adop~ed have been 
carried out to all thefr legitimate consequences, and 
then the system founded on them be_c~mes_a:s rigid., 
!"~ ~loll~x~ansi~~ and .as liable to fall behind moral 
progre!ls as the sternest code of rules. avowedly legal. 
Such an epoch was ·reached at Rome .in_the_ reign 
of Alexan?er .. Se:ver.us ; after which, though the 
whole Roman world was undergoing a moral revo­
lution, t!Ie Equity of Rome ceased to expand. The 
same poin~ of legal history was attained in Eng­
land under the chancellorship of .. !_tor<! Eldon, the 
first ~f-our ~quity. Judges who, inst~ad of enlarg-

• . 

ing the jurisprudence of his court by indirect 

legislation, devot~d h~~s~_1Jlrol1gh.1ife:-:to:-e¥laill: J 
i£g_ and harm~nising_it. • If the philosophy of legal 
history were better ttnderstood in England, Lord 
Eldon's services would be less· exaggerated on the • 

• one hand and better appriciated on the other tha~ 
they appear to be among contemporary lawyers. 
Other misapprehensions, too, 'fhich bear some prac­
tical fruit, would perhaps be avoided. It is easilJ 
seen by English lawyers that English Equity is a 
syst~m founded on moral rules ; but ij; is forgotten 
that these rules are the. moralit¥ of past centuries­
not of the present-that they have received nearly 
as much application as they are capable of, and that, 
though of course they do not differ largely fr~m the • 
ethical creed "Of our own day, they are not necessarily . . 

• 
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on a ievel witlt it. The imperfed theories o! eihe 
0 • 

subject which are commonly adopted have generated 
errors of opposite sorts. .Many writers of tre~tises 
on Equity, struck~th the completeness of the sy~em 
in its present state, commit 'themselves expressly 
or implicitly to the paradoxicaf assertion that the 
founders of the chancery jurisprudence contem­
plated its present fixity of form when they· ,were 
settling its first basis. Others, again, complain­
and this is a grievance frequently observed upon in 
forensic arguments-that the moral rules enforced 
by the Court of Chancery fall short ~f the et'hical 
standard of the present day. They w·ould have 
each Lord Chancellor perform precisely the same 

• 0 

office for the jurisprudence• which he finds ready 
t8.his hand, w]lich was performed for the old com-

• m<?n law by the fathert of English equity. But this 
is. to invert the order of t4e agencies by which the • 
improvement of the law is carried on. J?qui_ty ha~ 
~ts place __ and its time j but I have pointed out that 

•.. aeother in~t~mnel_ltali~ is ready to succeed it when 
its energies are spent. 

f 'i... 1 1 A?-_ot_l].ilr ~e~ark,!1ble cha,racteristic of both English 
· I · and Roman Equity is the fal~ehood of the assump-

.' tions UPOI} which the' claim of the equitable to supe-
1...______.-~r-

:riority over the legal rule is originally defended. 
I . ---~ - .. - - .. -- -

Nothm~ is more distasteful to men, either as indi-
. . . 
' viduals or as masses, than. the admission of their 

• 

• • 
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mg;.al progress~ a substantive reaij.ty. This un-
•willingness shows itself, as regar"ds individuals, in the 
exag~erated respect which is ordinarily paid to the 
doubtful virtue of consistency. The movement of the 
,collectJve opinion of a whole society is too palpable 
to be ignored, and .is generally too visibly for the 
better to be decried ; but there is the greatest dis- . 
inclination to accept it as a primary phenomenon, and ~t. ~~­
• • • • ;cq . ._./... j 
1t 1s commonly explamed as the .recovery of a. lost· !':', 

~,..,; ... perfection-t1~e gradual r~turn to ~ state from which r.;. :::;:: 
the race has lapsed. This tendency to look back- ,,·-t ;. ·­
~ard. instead pf :fo~ward for the goai of moral pro- 0~ · · ·. t

1 

~- ~ • (" J ~-

gress p_rocmced anciently, as we have seen, on Roman 
~M 

jurisprudence effects the most serious and perma-
[t) a." 

nent. '.fhe Roman juri~~~~~u.!_ts, irl order to aecount !1.• · •. 

for the improvement of their jurisprudence by the ~~·:..i • . . . 
Prretor, borrowed from Gree~e the • doctrine of a t W> ( •. 

• Natural state of man-. a Natural society-anteri8r 
t? the organisation of commonwealths governed by 

.• positive laws. In Engla:q_~, on the other hand, a 
range of ideas esp~cially congE!nial to Englishmen of 

that day, ex_p~ail!.E.ld the .clai:t:n.-: of .Equity to ... overriJe 
the common law by supposl.;;g a general right to 
superintend the administration of' 'justice which was 

~ . 

• 

a_ssumed to be vested tn the kiJJ.g as a natural result 
?f his ra~ernal ~'ii~h2!}~--·The ~~~e -view appears. 
in a different and a quainter form in the old doctrine 
that Equity flowed from the king's conscien~e-the • 

~-~-·----- -· -.---~- , 
• 

• 
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• . . 
improvement 'Vhich had in fact taken place m..the 
moral st~ndard of the communit.y being thus referred • 
to an inherent elevation in the moral sense of the 

V sovereign. The ~rowth of the. English constitu.tion 
rendered such a theory unpalatable after a .time; 
but as the jurisdiction of the .Chancery was th~n 
~rmly established, it was not worth while to devi~e 
any formal subs!itute for it. The theories found 
in modern manuals of Equity are very various, but 
all are alike in their untenability. Most of them are 
modifications of' the Roman doctrine of a natural 
law, which is ihdeed adopted in tews by those 
writers who begin a discussion of the juristliction of 
the Court of Chancery by laying down a distinction 
betweeh natural justice and cjvil. 
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CHAPTER IV. • 
• 

THE MODERN HISTORY OF THE LAW OF NATURE. . . 
It will be inferred from what has been said that 
the theory which transformed the Roman jurispru­
dence had no claim to philosophical precision. It 
involfled in fact, one of those " Iflixed modes of 
thoughp" •which are now acknowledged to have 
characterized all but the highest minds during the 
infancy of speculation, ~nd which 'are far frotn un­
discoverable even in the mental efforts of our own 

• • 
day. The Law of Nature conflJsed the Past and the 
Present. Logically, it implied a state of ~ atl!h~ 
which had once been regu-r~ated by natural law; yet 
tlie jurisconsults do not speak clearly or confidently 
of the existence of such a stattl, which indeed is little 
noticed by the ancients except where it finds t 
poetical e:s;pression in the fancy of a golden age. 

Natural law, for_ ~~l_P!~~~ical_ P!:_lmo~.§, _ wa~ _ _E_Q!!J.~­
thing belonging _tQ t4e: pr_esentt something entwined 
with existing instituti~ns, sm;nething which c~~ld be_ 
uistinguished from them, by a. competent observer._ 
The test which separated the ordinances of •N ature . . 

• 
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• . . 
from the gross i11gredients with which they were Jllin­
gled was ~ sense of simplicity a'lld harmony ; yet it • 
was not on account of their simplicity and harmony 
that these finer eleV!ents were primarily respected,.but 
on the score of their descent from the aboriginal reign 
ofNature. This· confusion has not been successfully 
explained away by the modern disciples of the juris­
consults, and in truth modern speculations 911 the 

" Law of Nature betray much more indistinctness of 
perception and are vitiated by much more hopeless 
ambiguity of language than the Roman lawyers can 
be justly charged" with. There are some writer~ on 
the subject who attempt to evade the fm1dal)lental 
difficulty by contending that the code of N atur~ 
exists ~ the future and is the goal to which all civil 
la~s are moving, but this is tq reverse the assump­
tions on which the {)ld theory rested, or rather 
• 
pe:t•b.aps to mix together two inconsistent theories . 

• 
· The tendency to look n.c:.t to the past but to the future 
, for types of perfection was brought into the world 

1 by Christianity. Ancient literature gives few or 
n! hints of a belief that the progress of society is 
necessarily from worse to better. 

But the imp<ktance of this theory to mankind ha~ 
~een very much grea"ter than' _its philosophical de­
ficiencies would lead us to expect. Indeed, it is not 
easy to say what turn the history of *ought, and 

~ ct.herefore of the human race, .would have ~a~en, if the 

• 
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be"L\ef in a law natural had not become unive\·sal in 

• • the ancient world. 
There are t:vo..!os_p_~£!-&~a?gers to which law, and 

soci~ty which is held. together by Jaw, appear to be 

liable in their infancy. Q!1_e_ ~~-!_~e~ ~s ·-~~~(IJ 
may b"e too~ rapidlrde~eloped. This occurred with 
th~ ~odes of the more progre~sive Greek communities, "' 
which. disembarrassed themselves with astonishing 
fiwility from cumbrous forms of procedure and 
needless terms of art, and soon ceased to attach any 
superstitious value to rigid rules and prescriptions. 
It ms not foc the ultimate advantage of mankind 
that th.ey ~id so, though the immediate benefit con­
ferred on their citizens may have been considerable. 
One of the rarest qu-alities of national character is 
the capacity for applyjng ~nd w~rking out the. l11v, 

-~.. - ·----~ .. -· . as such, at the cost of con~tant miscarriages of • 
• abstract justice, ~ithout. at the same time .Joslhg 

the hope or the wish that law may be conformed 
to a higher ideal. The Greek intellect, with all 
its mobility and elasticity, wa; quite unable to con:fil)e 
itself within the strait waistcoat of a legal formula ; 
and, if wE! may judge them by the popular courts 
of Athens, of whose working we possess accurate 
knowledge, the Gre~k tiibunals exhibited the strongest. 
tendency to confound law and fact. The remains 
of the Orators and the forensic commonplaces pre­
served by Aristotle in his Treatise on Rhetodc, show • • 

• 
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• . . 
that questions ef pu~e law were constantly argtted • 
on every consideration which cou1d possibly influence 
the mind of the judges. No dura?Ie system of 
jurisprude:I!:ce could be produced in this way .• A 
;.;-riD:z;.unity whic~ never hesitated to relax ;,ules of 
written law whenever they stooti in the way of an 
ideally perfect decision on the facts of particular 
cases, would only, if it bequeathed ttny body of 
judicial principles to posterity, bequeath one con­
sisting of the ideas of right and wrong which hap­
pened to be prevalent at the time. Such a jurispru­
dence would co~tain no framework M which ·the 

• 
more advanced conceptions of subsequent ages•could 
be fitted. It would amount at best to a philosophy, • 
marked with the imperfections of the civilisation 
under which it wew up. • 
• Few national societies have had their jurispru-• . 

de:rice menaced by this peculiar danger .oLprecocious 
J maturity and untimely disintegratio:p.. It is cer­

tainly doubtful whether the ~omayts were ever 
• 

seriously threatened by it, but at any rate they }lad 
adequate protection. in their thePry of Natural Law._ 
Fo~ the Natural Law of the Jurisconsults' was dis­
tinctly-conceived by them as ~ system _w~ich ought 
gi~u~lly_to absorb ciVil law:s, .without superseding 
them so lopg as they remained unrepealed. There 
was no such impression ot its sanctity abroad, that 

.._ ~n appeal. to it would be likely to ove:rpqwer the . 
• 

. . • 
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IWnd of n judge who was charged with the fluperin-
• tendence of a particular litig~tion. The value and { 

serviceableness of the conception arose from its t· 
ke~ping before the .mental visiol\ a type of perfect , , 
law, and from its inspiring the ho~e of an indefinite 
approximation to it, at the same time that it never 
tempted the practitioner or the citizen to deny the 1 

obligation of existing laws which had not yet been ) 
adjusted to the theory. It is important too to observe~ 
that this model system, unlike many of those which 
have mocked men's hopes in later days, was not 
entirely thi product of imagination. It was never 
thouflht• of as founded on quite untested principles. 
The notion was that it underlay existing law and 
must be looked for through it. )_!;s functions were 
in short remedial, pot revolutionary or anarch:ij::al. 

• And this, unfortunately, is tlt.e exact point at whic~ 
the modern view of a Law of Nature has often cehsed 

• to resemble the ancient. 

f!'¥ ~he other liability to w~ich the infancy of society 
is exposed has prevented or arrested the progresi of 
far the greater part of mankind. .The rigidity _of 8) primitive-_l~tw, arising chiefly from its early .as~oci~­
tion and irlenti:fication with religiOn, has chained 
down the mass of the humltn race to those views 
of life and conduct. which -they e;ter.ta~ed -;_t the-
~ - ~ - ~- - - ~ ·--·~ 

t~me when their usages were :first con solid~ ted _i~to 

: ~ys~e~!t~ic forll!-· '_\here were one or two races -

• 
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exempted by 31' mar':ellons fate from this calamity, • 
and grafts from these stocks liave fertilised a few 
modern societies ; but it is still true that, over the 
larger part of the. world, the ~rfection of law .has 
always been consjdered as consisting in adherence to 
the groundplan supposed to havtl been marked out 
by the original legislator. If intellect has in such 
cases been exercised on jurisprudence, it has unifermly 
prided itself on the subtle perversity of the conclu­
sions it could build on ancient texts, without dis­
coverable departure from their literal tenour. I know;r 
no reason why th~ law of the Romans should be" su-. 

:~ 7··'"' perior to the laws of the Hindoos, unless the '8~~.9ry11 
of ~ atural Law had given it a type of excellencef 
·aiffere~t fro:rrl the ~sual one. In this one .exceptional 
in2tance, simplifity and symmotry were kept before 
.the. eyes of a society whose influence on mankind was 
destined to be prodigious fiom other causes, as the 
characteristics of an ideal and absolutely perfect law. 
It is impossible to overrate the importanee to· a nation 

• • 
or1 profession of having a distinct object to aim at. 
in the pursuit of improvement. The secret of 
Bentham's immense influence in England d"uring the 

• 
past thirty years is his succe~s in placing such an 
Qbject before the country. ~e .gave us a clear rule 
of reform. English lawyers of the last century were 
probably too acute to be blinded by the paradoxical 

~ commoup,ace that English law was the perft;ction of 
• 

• 
• - • 
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huiWtn reason, but they acted as if they believed it 
• • 
for want of any other principle to proceed upon. 
Bentham made the good of the community take 
.l--.- ···-- -- ---- ·---·----~~---

prect;.dence of every .other object,. and thus gave 
escape to a currenf which -had long been trying to. 
:find its way outward!!. 

It is not an altogether fanciful comparison if we 
call the assumptions we have been describing the 
~ncient counterpart of Benthamism. The Roman 
theory guided men's efforts in the same direction 
as the theory put into shape by the Englishman; its 
practical resuks were not widely different fro~ those 
which would have been attained by a sect of law- . 
reformers who maintained a stead;r pursuit of the 

• general good of the community. It would be a 
mistake, however, to .suppose it a c~nscious antioi­
pation of Bentham's principle~. The happiness ,of. 

• mankind is, no doubt, sop1etimes assigned, both 'in 
the popular and in the legal literature of the Romans, 
as the proper object of remedial legislation, but it is 

• 
very remarkable how few and faint are the testimoni•s 
to this principle compared with the tributes which are 
constantly offered to the overshadowing claims of the 
Law of Nature. It was not to anything resembling 
philanthropy but tor ~h_e~-s~:r:s_e __ of_ simplicity_and. 
h~rmony-of what they significantly termed " ele- . 

....... 
gance "-t~t.:t.h~ Roman jwisconsults freely surren-
d~req_the?lselves._ The £oincidence of their.labours • -

• 
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with • those which a more precis~ philosophy 1-vould 
• • have counselled has been part of the good fortune 

9f mankind. 

Turning to t,llEl moclern gist,9ry_ Qftb.e law of..u.._a,iure, · 
we find it easier to convince ourselves of the vast-

• 
ness of its influence than to pronounce confid~ntly . . 
whether that influence has been exerted for gooq or 
for evil. The doctrines and institutions which may 
bi attributed to it are the material of some of the 
most violent controversies debated in our t~me, ~ 
will be seen when it is stated that the theory of 
Natural Law i; the source of almost•all the. ·special 
ideas as to law, politics, and society wli'ich. · ~.~!J.nce. 
during the last hundred years has been the instru-· 
ment• of diffusin~ ovE-r the western world. The p~rt 
played by jurists in French .history, and the sphero 

• 
• of jural conceptions ;n French thought, have always . 

b'een remarkably large. ~t was not indeed in France, • 
but in Jtaly, that the juridical science of' modern 
Europe took its :~;ise, but of the schools founded by 

. . 
~miss:,tries of the Italian universities in all parts of' 
th~ C~ntinent, and attP.'ropted (though v;inly) to be 
~~t up in our island, that established in 'France pro­
duced the gre~test effect on the fortunes of the country .. 

, ;' . Th~ la'Yyers of France imme.diately formed a strict 
' "" alFance with the kings of the houses of Capet and 

Valois, and it was as much through their 'assertions of 
...,. • royal prerogative, and throqgh their inte.rpret~tions of 

• the rul~s· of feudal successio~,' as·by the p~wer- Df the 

• 
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• 
~woro that the .~rench monarcpy at•last grew to-_ 
ge!_her out · of the agglomeration. of prgvinces_ and 
dependencies. The enormous advantage which their 
unde1;standing with the lawyers aonferred on the 
French kings in the prbsecution of. their struggle 
wit~ the great feudAtories, the aristocracy and the 
Church, can only be appreciated if we take into 
account the ideas which prevailed in Europe far down •1.:--~ !:.; ~ 

into the middle ages. There was, in the first place, .... ~~"'" · 
a great enthusiasm for generalisation and a curious &1 
admiration for all g'eneral propo.siti~ns, and co~lse­
quently, in tht! field oflaw, an involunt?-.ry_re_ve!·~n~e 

• I • 

for -evePy ~eneral formula w~h~~E@._j:q_ embrace 
and_ 'sum u"p a ~u~b~. of. the ins~Ila;ted rules 'Jhich 
w~r~ __ practi§ed as usages i:t;:J. yariQus localities. Such 
generu.l f?rmulas it wa~. of course, J;ls>.t:....Qifficult fop 
practitio:ne:r.a. familiar with the ()orpus Juris or the • 

··:· / t 
• Glosses~t? _sqppJ.yjn almost 61UY qwmti_t.y. There was, 

however, a~ot~e! caus~- ~}li£!t __ add~ret more con­
s~d~rably_ to the lawy~rs' pQw~r. At the period of; ~) 
which we are speaking, there was univer~al vaguenesf:i; G 
of ideas as to the degree and nature of the authority , 
1;esiding ill "\Vritten texts of la~. For the most part'. 

. .So \..- ; ..... ~.,...._, ~· 
the peremptory preface, Ita scrzptum est, seems to 

• have been sufficient to i!ilcnce all obj_ections. Where • 
a mind of our own day would jealously ~crutinise. the · 
formula which had been quoted, would inquire its 
source, an4 would (if neoessary) deny that th~ body • -

,G • • 
• 

.. 
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of la~ to wh!ch it,belonged had • any authori~ t~ 
:supersede local customs, the elder jurist would :not 
probably have ventured to do more than question the 
applicability of the rule, or at .best cite some COJlnter­
propo~ition from the Pandects or the Canon Law. It 
is extremely necessary to bea~ in mind the uncer­
tainty of men's notions on this most important side 
of juridical controversies, not only because it lielps to 
expla'in th~ weight which the lawyers threw into the 
monarchical scale, but on account of the light which 
it sheds on sev\ral curious historical problems. The 
motives of the author of the Forged" Decretals and 

• • his extraordinary success are rendered more intelli-
gible. by it. A:Qd to take a phenomenon of smaller 
interest, it dssists us, though only partially, to under­
'Stand the plagiart8ms of Braeton. That an English 

• 'YTiter of the time Of Henry III. should have been 
• 
able to put off on his COUlltrymen as a compendium • 
of pure English law a treatise of which the entire 
form and a third of t~e contents were directly bor­
trowed from the Corpus Juris, an~ that he should have 
ventured on this experiment in a country where the 
systematic study of the Roman Law was formally 

• 
proscribed, will always be among the most hopeless 

• • enigmas in the history of jurisprudence ; but still it 
is something to lessen our surprise when we compre­
hend the state of opinion at the period as to the 

"'" • ?bligatory force of written. texts, apart .fr?m all con­
o sideration of the source whence they were detived . 

• 
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When the kings of France had brmfght the~ long · .. ; f ... A'· 
• • "' '. "-.t.!' ; 

struggle for supremacy to a successful close, an epoch · · ' 
which may be placed roughly at the accession of the 
branc.h of Valois-Angoul~me to the \hrone, the situa-
tion of the French jurists was peculiat, and continued 
to be so down to the <futbreak of the Revolution. On -the one hand, they formed the best instructed and 
nearly the most powerful class in the nation. They 
had made good their footing as a privileged order by • the side of the feudal aristocracy, and they had assured 
their influence by an organization which distributed' . . 
their professiol! over France in great chartered corpo-
rations possessing large defined powers and s!illlarger 
indefinite claims. In all the qualitie~ of the advocate • 
the judge, and the legislator, "they ,far excelled their 
compeers throughout ]:urope. Their judicial tact?• 
their ease of expression, their :fihe sense of analogf • 

• and harmony, and (if the:y may be judged by the 
highest names among them) their passionate devotion 
to their conceptions of justice, were as remarkable as 

• 
the singular variety of talent which they included, a• 
variety covering the whole ground between the oppo­
site poles of"Cujas and Montesquieu, of D' Aguesseau 

• 
and Dumoulin. But, Qn the other hand, the system 

• of laws '!hie~ th~y had to administer _stood in striking 
c~mtrast with the habits of mind which they had cul­
tivated. The France which had been in great part) 
constituted bv their efforts was smitten with the • ~ . " 

G 2 • 
• 
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'rcurse· of an a'homa\ous and dissonant jurisprudenc~ 
~beyond every other country in Europe. One great 
division ran through the country and separated it 
into Pays de Dr.oit Ecrit and.Pays de Droit r;outu­
mier, the .first 1:\Cknowledging the written Roman la.w 
as the basis of their jurisprude:rfee, the las~ admitti11g -. 
it only' so far as it supplied general forms of exp~s-
sion, and courses of juridical reasoning, whiah were 

~c_onci!ea_b~e_wi_tE. the JQcal ~s~g.es. The sections 
thus formed were again variously subdivided. In 
the Pays de Droit Coutumier province differed from • 
province, county from county, muflicipality from 
municipality, in the nature of its customs .• In the 
Pays de Droit ,.Ecrit the stratum of feudal rules .. 
which overlay the Roman law was of the most miscel-

•laneous comppsition. No smth confusion as this ever 
• ixisted in England: In Germany it did exist, but 

was too much in harmonj with the deep political and• 
religious divisions of the country to be lamented or 

, evell felt. It was the special peculiarity of France 
• 

•that an extraordinary diversity of laws continued 
1 without sensible alteration while the central a.uthority 
' of the monarchy was constantly strengthening itself, 

• 1 while rapid approaches were being made to complete 
• j administrative unity, and while a fervid national 

\spirit had been developed among the people. The 
contrast was one which fructified in many serious 

0 • 

results, and among them. we must rank the effect 

0 

• 
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whiOO. it produce"d on the minds df the :F~rench 
• • 
lawyers. (Th~ir §p~_c!!la!ive opinions and their intel-
~ctual bias were in the st;~ng~st_oppo;ith;;-to-th~i~ . 
inter~st~ and profes~ional habits.) \Vith the keenest 
sense and the fullest recognition of t}wse perfections 
of jurisprudence which consist. in simplicity and 
uniformity, they believed, or seemed to believe, that 
the viaes which actually invested French law were 
ineradicable ; and jn p_r~ctic~. the..y _often resisted .. the 
rcfcrmation of abuses with an obstinacy which was:~~~ 
not -shown by many among their less enlightened 

""- . , 
countrymen. • Bl!.t.th~re w~ ~~y t? reconcile thes~ 

....... . .. -.-' 

c<:_ntradictions. T_hey became passtonate enthusiasts 

for N~!l~ Law. The Law of N~tp~~ ~verlea~t al.!_ 
provincial and municipal b~mndaries; it disregarded 
all distinctions between noble and bur_gess, betwee:a 
burg~ss and peasant; it gave tlte most exalted place • 

• to lucidity, simplicity, and.system; but it committe~ 
its devotees to no specific improvement, and did not 
directly threaten any venerable or lucrative techni-

• 
cality. Natural law may be said to have become thl! 
common law of France, or, at all events, the admis­
sion of its dignity and claims was the one tenet which 
all French practitioners alike subscribed "to. The Ian-

• guage of the prm-revolutionary jurists in its eulogy • 
is singularly unqualified, and it is remarkable that 
the writers on the Customs, who often made it their 
duty to sp~ak disparagingly of the pure Roman law. • ~ 

• 
• 
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• speak even m1:>re fervidly of Nature and her :s11les 
• than the civilians who professed an exclusive respect 

for the· Digest and the Code. Dumoulin, the highest 
of all authorities ,on old French Customary La~, has 
some extravagant passages on the Law of Nature; 
and his panegyrics have a pe<!uliar rhetorical turn 
which indicates a considerable departure from the 
caution of the Roman jurisconsults. The hypothesis I 

• I 

of a Natural Law had become not so much a theory' 
g?iding practice as an article of speculative faith,. 
and accordinglx we shall :find that, in the transfor-·. 
mation which it more recently underwent, its weakest\, 
parts rose to the level of its strongest in the. esteem 

1
\ . \ 

of Its. supporters_ 
The eighteenth century was half over when the 

, . ~ost c~itical pe!iod in the history of N a~ural .Law 
... • 'Tas reached. Had the discussion of the theory and 

of its consequences contillJ.led to be exclusively the • 
employment of the legal profession, there would pos­
sibly have been an abatement of the respect which it 

• 
bommanded; for by this time the~~P..'C~t des l;_2_~ had 
appeared. Bearing in some exaggerations the marks 
of the excessive violence with which 'its author's 

• 
mind had recoiled from assumptions usually suffered 

• · to pass without scrutiny, yei showing in some am-
biguities the traces of a desire to compromise with 
existing prejudice, tJ.!~ book of Montesquieu, with all 

• its defects, still P.!'9~~eded on that HistQri~al Method 
0 

• 
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befQl'e which the T!.aw of Nature has nEWer maintained . . ~ .... -- -- --
lts footing for an inst~nt. Its mfluence on thought 
ought to have been as great as its general popu­
larity; but, in fact, it was never allowed time to 

• • • 
put it forth, for the counter-hypothesis which it 
seemed destined to • destroy passed· suddenly from 
the forum to the street, and became tJ:J.e key-note 
of COlltroversies far more exciting than are ever 
agitated i~ the courts or the schools. (The person~~•-4.:'" 
who launched it on its new career was that remark- ~ 
able man who, without learning, with few virtues, 
and with no itrength of character, fl.as nevertheless 
stampe9- ~mself ineffaceably on history by the force 
of a vivid imagination, and by the help of a genuine 
and burning love for his fellow-mer{, for which•much 
will always have to • be forgiven him. we hav~ 
never seen in our own generati()n-inaeed the world 

• has not seen more than once or twice in all the 
• course of history-a literature which has exercised 

such prodigious influence over the minds of men, 
over every cast and shade ofintellect, as that which 
emanated from RousseaQ between 1749 and 1762. 
It was the first attempt to re-erect the edifice of 
human belief after the purely iconoclastic efforts 
commenced by Bayle,.and in plrt by our .own Locke,. 
and consummated by Voltaire; and besides the supe­
riority which every constructive effort will always 
enjoy over qne that is m~rely destructive, it ~ssessed • .~ 

• 



0 
88 HISTORY OF LAW OF NATL"R~ • 

• . . 
the immense ~dvantage of appea:ring amid an.. all 
but universal scepti~ism as to ·the soundness of all• 
foregone knowledge in matters speculative. Now, in 
all the speculations of Rousseau, the central figure, • • • 
whether arrayed in an EngliRh dress as the signa-
tary of a social ~ompact, or simply stripped naked of 
all historical qualities, is uniformly Man, in a sup· 
posed state of nature. Every law or institution'. 
which would misbeseem this imaginary being under 1 

these ideal circumstances is to be condemned as \, 
having lapsed from an original perfection ; every \ 
transformation "of society which wo~ld give it a 
closer resemblance to the world over 'vh\ch the 
creature of Nature reigned, is admirable and worthy 
to be •effected at any apparent cost. The theory is 
still that of the Roman lawxers, for in the pha:q.­
t~smagoria with which the Natural Condition;%"'. 

p~opled, every feature and characteristic eludes the • 
mind except the simplicity• and harmony which pos­
llessed such charms for the jurisconsult; but the 
~heory is, as it were, tl\rned upside down. LIt is not 
the Law of Nature, but the State of Nature, which 
is now the primary subject of contemplation.) The 
Roman had c~nceived that by careful observation of 
existing institutions ~arts of them could be singled . . ' 

out which either exhibited already, or could by 
judicious purification be made to exhibit, the vestiges 

• of thai) reign of nature '!hose realit;: he faintly 

• 
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utfir.med. Rouss@al_l's b_el!~f_!V!LS... that a perf§ct•sos!al 
•order could-b~ ~volved from the unassisted considera-- --- ·---- --------· ......... - --- ... .... -- ....._ ---... 
tion of the natural state.,~a social order wholly irre-
spectiv; ~f th~;l condition of the world and 
whofly unlike it. (Tl;e great differ~nce between the 
Yiews is that one bi,terly and broadiy condemns the 

~: 

present for its unlikeness to the ideal past ; while the 
other,.assuming the present to be as necessary as the ~· 
past, does not affect to disregard or censure it.) It is 
not worth our while to analyse with any particu-
larity that philosophy of politics, art, education, 
ethics, and so~ial relations which was constructed on 
the ba~is •of a state of nature. It still possesses 
singular fascination for the looser thinkers of every 
country, and is no doubt the parent, more cJr less 
remote, of almost all .the prepossessions whichJm..: 

_pede the ~P!_o~! _ojJ;!w_Hij;fQ_J:"i2~r .M_ethod of_in-_ , 
• .,g_ui:ry, but its discredit with the higher minds of our • 

day is deep enough to astonish those who are familiar 
with the extraordinary vitality of speculative error. 
Perhaps the question most ffequently asked nowa.­
days is not what is the value of these opinions, but, 
what were the causes which gave them such over­
shadowing prominence a hundred ye:tts ago. The 
answer is, I conceive, a simple ®e. The study ~hich_ . . 
in the last century wquld best _]lave corrected the 

.... -- ~-- ~-..._ 

misapprehensions into which an exclusive atten-
tion to legal antiquities is apt to betray was t}le • . . ,-

• 
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_study "of religion. But Greek religi~m, as then unuer· 
stood, was dissipated in imaginative myths. The • 
Oriental religions, if noticed at all, appeared to be 
lost in vain cosmogonies. There was but one body • • • 
of primitive rec?rds which was worth studying-the 
early history of the Jews. But resort to this was 
preYented by the prejudices of the time. One of the 
few characteristics which the school of Rousse!}u had 
in common with the school of Voltaire was an utter 
disdain of all religious antiquities ; and, more than 
all, of those of the Hebrew race. It is well known 

• that it was a point of honour with tha reasoners of 
that day to assume not merely that the i:ftstitutions 
called after Moses were not divinely dictated, nor 
even that they w~re codified at a later date than that 
aJ;tributed to them, but that they and the entire 

• Pentateuch we~e a gratuitous forgery, executed after 
th'e return from the Captivity. Debarred, therefore, o 

• 
from one chief security against speculative delusion, 
the philosophers of France, in their eagerness to: 
escape from what they • deemed a superstition of the\ 
priests, flung themselves headlong into a superstition ( 
of the lawyers. 

·! But though· the philosophy founded on the hypo-
1--- ··:thesis of a state of n~ture haEi fallen low in general 

esteem, in so far as it is looked upon under its coarser 
and more palpable aspect, it does not follow that in 

• its subtler disguises it ha~ lost plausipility, popu-
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lari.ty, or power. • I believe, as I have said, thM it is 

• • 
still the great antagdnist of the Historical Method ; 
and whenever -(rcligiou; ~bjections apart) --a;y~d 
is seen to resist or contemn that mode of investi-• . 
gation, it will generally be found un~er the influence 
of a prejudice or vicious bias traceable to a conscious 
or unconscious reliance on a non-historic, natural 
condition of society or the individual. Jt is chiefly, 
however, by allying themselves with political and 
social tendencies that the doctrines of Nature and 
her law have preserved their energy. Some of these 

' tendencies t!.ey have stimulated, others they have 
actually c}eated, to a great number they have given 
expression and form. They visibly enter largely 
into the ideas which constantly radiate from Jfrance 
over the civilised worlii, and thus become part of t~e 
~eneral body of thought by which its civilisation is 

• modified. The value of the influence which they • 
• 

thus exercise over the fortunes of the race is of course 
one of the points which our age debates most warmly, 
and it is beside the purpose ot this treatise to discu&s 
it. Looking back, however, to the period at which 
the theory of the state of nature acquired the maxi­
mum of political importance, there are few who will 
deny that it helped lllOSt powetfully to bring about. 
the grosser disappointments of which the first 
French Revolution was fertile. It gave birth, or Q 

intense s~illlulus, to the yices of mental habitr all but i 
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''unive~al at tke time, ~ain. ~f positi~~- law, ~!!1· 
~~· p_a!ien~e o[. e_~p_erienc~, and the preferen<;e of d prio~i • 
to all other reasonin.g. In proportion too as this 

1phii~sophy fixes • its grasp or: minds which ~ave 
thought less than others and fortified themselves with . 
smaller observation, its_ tenden-cy .. j_~ t~_ bccOJpe-d.is-
t~lctly_~~~i~~· It is surprising to note how 
many of the Sophismes Anarcltiques which Dl)mont 
published for Bentham, and which embody Bentham's 
exposure of errors distinctively French, at·e derived 
from the Roman hypothesis in its French transfor-

' mation, and are unintelligible unless :ueferred to it. 
On this point too it is a curious exercise fo c;onsult 
the Moniteur during the principal eras of the Revo­
lution~ The appeals to the Law and State of Nature 
b~come thicker as the times gr<cw darker. 

- .,.. There is a ;ingle sxample which very strikingly 
~') illhstrates the effects of the theory of natural law on • 

- . . 
modern society, and indicates how very far are those 
effects from being exhausted. There cannot, I con­
ceive, be any question •that to the as_!lumption of a_ 
Law Natural we owe the doctrine of the fundamental ....._._ .. - .... 

equality of human beings. Tha1__:: all_m.e!l are eqllill" 
is on~ _of_a_Jarge ngmber of legal propositions which 

. i;p;ogres_~ of time hhe _ beeo1pe political., Th~ 
illii:lljurisconsults of the Antonine era lay down that 
'~n-;-h~min;;n~tura requales sunt," but in their 

• eyes thi!! is a strictly"ju;i~icJtl axio!!l. 1hey intend 
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to ~rm that, unfier the hypothetical -Law of N" ature, • • 
and in so far as positive law approximates to it, the 
arbitrary distinctions which the Roman Civil Law f."! 
maintained between classes of persons cease to h;ve . - . - - ---a _legal existence. The rule was on.e of considerable 
importance to the Roman practitioner, who required· 

to be reminded that, wh~rever Roman jurisprudence r~ , _ 

was afilsumed to conform 1tself exactly to the code of . 7 · ·t 
Nature, there was no difference in the contemplation 
of the Roman tribunals between citizen and foreigner, 
between freeman and slave, between ,Agnate and Cog~ 
nate. The jurisconsults who thus expressed themselve~ 
most cert~inly never intended to censure the social 
arrangements under which civil law fell somewhat 
short of its speculative type; nor did they app~rently 
believe that the world. would ever see human societ;y 

• 
completely assimilated to the economy of nature. 

• But when the doctrine of human equality makes •its • 
• 

appearance in a modern dress it has evidently clothed 
itself with a new shade of meaning. (Where the Ro­
man jurisconsult had written·" requales sunt," meatJ.-
ing exactly what he said, the modern civilian wrote e 
"all ~e egua!.:_ i~ _t~ _S~J:!~f .':.~!!_ ~~~JI!31· I' N 

t~--~~ __ equ~V') The peculiar .Roman idea that na-1 
turallaw coexisted with civil law and gradually ab-. 
sorbed it, had evidently been lost sight of, or had 
become unintelligible, and the words which had at 

most con.veyed a theory. concerning the Ol'igin, com-" 

• 
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positidn, and development of huma:rfinstitutions, ~re '. 

• • 
beginning to express the sense· of a great standing , 
wrong suffered by mankind . .As early as the beginning : 
of the fourteenth ,century, the current language .con­
cerning the birth.-state of men, though visibly intended 
to be identical with that of Ulpim1 and his contempo­
raries, has assumed an altogether different form and 
meaning. ~~e _p_!e~mbl_e to the celebrated ordinance 
vf King Louis Rutin, enfranchising the serfs of the 
royal domains, would have sounded strangely to 
Roman ears. "Whereas, according to natural law, • everybody ought to be born free ; and 't.y some usages 

-and customs which, from long antiquity, hav.e been 
introduced and kept nntil now in our realm, and per­
adventure by reason of the misdeeds of their prede­
cessors, many persons of our. common people have 

• 
fallen into servitude, iherefore, We," &c. This is the 

• e~~nciation not of a leg3;l rule but of a .j>Olitic~l • 
dog~; and from this time the equality of men is 
spoken of by the French lawyers just as if it were a 
political truth which happened to have been preserved 
among the archives of their science. Like all other 
deductions from the hypothesis of a Law Natural, and 
like the belief"itself in a Law of Nature, it was Ian-

. guidly assented to and. suffered.to have little influence 
on opinion and practice uptil it passed out of the_ 
possession of the lawyers into that of the literary 

" ~n ·of the eight~~nth centuq and of the public .which -
-~ - ·-.-r· - - ..____ • - . 
• 



., 
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sat • .at their feet: With them it " ~<!arne the' most . .... .. . ~ 
distinct tenet of their "creed, and wei,~ even regarded as 
a summary of all the others. It is probable, however, 
that .the power which .it ultimately ~cquired over the 
events of 1789 was not entirely owing. to its popularity 
in France, for in the" middle of the century it passed 
over to America. -The Americari-"lawyers of the 

~··______.-..·---- -

time, and particularly those of Virginia, appear to 
have possessed a stock of knowledge which differed 
chiefly from that of their English contemporaries in 
including much which could only h3tve been derived 
from the legal literature of continental Europe. A 
very few glances at the writings of Jefferson will show 

- how strongly his mind was affected by the semj.-juri­
dical, semi-popular opinions which were fashionable in 
France, and we cannot doubt that it ,was sympathy 
with the peculiar ideas of the "Fren-.._h jurists which • 

• led him and the other cojoniallawyers who guided 
the course of events in America to join the specially 
French assumption that "all.men are born equal " 
with the assumption, more familiar to Englishmen, 
that all men are born free, in the very first lines 
of their Declaration of Independence. • The passage 
was one of great importance to the history of the 
doctrine before us. The American lawyers, in thus · 
prominently and emphatically affirming the fun­
damental equality of human beings, gave an im-• . 
pulse to political movements in their own country, 

• 
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and in a less tlegre~ in Great Britain, which i~t• far 
0 • 

from having yet spent itself; but besides this they 
returned the dogma they had adopted to its ho~ in 
F~ance, endowe<J. with vastly greater energy a~ -;n. 
j?ying much gr~ater claims on general reception a~d 
respect. Even the more cautious-politicians of the first 

• 
Constituent Assembly repeated Ulpian's proposition _ 
as if it at once commended itself to the instinets and 
intuitions of mankind ; and of all the "principles of 
1789" it is the one which has been least strenuously 
assailed, which pas most thoroughly leav~ned modern 
opinion, and which promises to modif)' most deeply 

•• 
the constitution of societies and the politics o:£ states. 

Tpe greatest function of the _Law ?f N::_ture was 
discharged in giving birth to model'n International 
~aw and to t4e modern Law•of vVar, but this part 

• o( its effects must hf!re be dismissed ~ith considera­
tion very ~nequal to its inwortance. 

Among the_postulates which Jorm phe foqndation 
of International Law~ ~r of ~i~ ~~ch of it as retains -. 
t'he -figu--re which it received from its original archi-
tects, there a~e two or three of pre-eminen~ import­
ance. The E:~s~ of all is expressed in the position 
that there is a determinable Law of Nature. Gro-.. 

· tius and his successors took :the assumption directly 
from the Romans, but they differed widely from 
the Roman jurisconsults and from each 'other in 

0 • 

their ideas as to the mode· of determinat\on. The 
• 
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' 
ambition of almosi every Publici~St whG has fl.outished 

•• • 
T>ince the revival of l€tters has been to provide new 
and more manageable definitions of Nature and of 
her law, and it is indisyutable that the conception in 
passitJ.g through the long series of -~Titers on Public 

• 
Law has gathered r~und it a large accretion, con-

. sisting of fragments of ideas derived from nearly 
every ~heory of ethics which has in its turn taken 
possession of the schools. Yet it is a remarkable 
proof of the essentially historical character of the 
conception that, after all the efforts which haYe been • made to evolv~ the code of Nature from the necessary 
characteristics of the natural st.ate, so much of the 

~ . ~ ·-----· 
result is just what it would have be~n jf men had 
been- satisfied ··to a~oE_t . t~e die~ ~.Qf _ the_ R~map 
lawyers ~itho~t questioning or reviewing_ them. 
Settlng a;id~ the Conventional. or T;eaty Law of 

• N atiou"s, it is •surprising how large a part of th~ • 
system is made up of pur~ Roman law. Wherever 
there is a doctrine of the jurisconsults affirmed by 
them to be in harmony with ihe Jus Gentium, the• 
Publicists have found a reason for borrowing it, 
however plainly it may bear the marks of a distinc­
tively Roman origin. We may observe too that the 
derivative theories are afflicted with the weakness 
of the primary notion. In the majority of the 
Publicists, the mode of thought• is still "mixed." 
In studying . these write~s, the great difikdlty is • 

J[ • 
• 
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t . . . 
alwayt to disc~ver whether they are discussing law 

• h 

or morality-whether the state of international re: 
lations they describe is actual or ideal-whether 
they lay down that which is, qr that which, in their 

. . h 'b • opmwn, oug t t_o e. . 
The assumption that Natural Law is bindin...g_Qp. 

(z) stat~ inte~-~~--is the next in rank of those wh~hr \~\ 
underlie International Law. A series of assertions or --------- - - - -
admissions of this principle may be traced up to the 
very infancy of modern juridical science, and ,at first 
sight it seems l\ direct inference from the teaching of 
the Romans. The civil condition of. society being 
distinguished from the natural by the fact-t;h~t in the 
first there is a distinct author of law, while in the 

• 
last there is none, it appears as if the moment a 
number of units were acknowJedged to obey no com-

• l!lon soverei~ or political superior they were thrown 
back on the ulterior behests of the' Law Natural. • 

• 
States are such units; the hypothesis of their inde-
pendence excludes the notion of a common lawgiver, 
b.nd draws with it, therefore, according to a certain 
range of ideas, the notion of subjection to the primeval 
order of nature. The alternative is to consider in­
dep.endent c;mmunities as not related to each other 

• by any law, but this condition of lawlessness is ex­
actly the vacuum which the Nature of the juriscon­
sults abhorred. There is certainly apparent reason 

0 
for th~nking that if the :~pind of a R.oman lawyer 

" rested on any sphere from which civi"l law was 

• 
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baAoishe<l, it wou1d instantly fiJ.l the• void wfth the 
ordinances of Nature. It is never safe, however, to 
assume that conclusions, however certain and im­
medjate in our own. eyes, were ~ctually drawn at 
any period of history. No passage bas ever been ad­
duced from the remains of Roman law which, in my 
judgment, proves the jurisconsults to have believed 
natural law to have obligatory force between inde­
pendent commonwealths; and we cannot but see that 
to citizens of the Roman empire, who regarded their 
sovereign's dominions as contermi:J¥>US with civili­
sation, the equal subjection of states to the Law of 
Nature, if contemplated at all, must have seemed at 
most an extreme result of curious speculation .• Uhe 
truth appears to be that modern International Law, 
undoubted as is its de111cent from Romll'n law, is o~ 
connected with it by an irregulr.tr filiation~ The earJyj .• 

• modern interpreters of t-p.e jurisprudence of Rome,'· 1! 
misconceiving the meaning of Jus Gentium, assumed 

I 

without hesitation that the R:omans had bequeathed 1 

to them a system of rules for the adjustment of 
international transactions. This "Law of Nations"· 
was at first an authority which had formidable com-

• 
petitors to strive with, and the condition of Europe 
was long such as to preclude its universal reception. · 
Gradually, however, the western world arranged itself 
in a form more favourable to the theory of the 

• • civilians;. cll-cumstances .destroyed the credit of rival 
H2 • 

• 
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Q.octrines; and •at last, at a peculiarly felicitous OQn·. 
juncture,~Ayala and Grotius were able to obtain for it 
the enthusiastic assent of Europe, an assent which has , 
been over and ovel again renewed in every variety of 
solemn engagement. The great men to whom its 
triumph is chiefly owing attempt~, it need scarcely be 
said, to place it on an entirely new basis, and it is un­
questionable that in the course of this displacement 
~hey altered much of its _structwe, though far less 
of it than is. commonly supposed. Having adopted' 
from the Antonij1e jurisconsults the position that the 
J~Gentiuiil_ ~nd the __ Jus N~turre · 'vere identical.! 
Grotius, with his immediate-predecessors and his im­

media~e successors, attributed tQ the Law of Nature 
an authority which would never perhaps have been 
olaimed for it,.if " Law of N ::!!:.ions " had not in that 

• age been an ambigumls expression. Tjley laid dow~ · 
unreservedly that N atuml Law is the code of states, • - - '--· --·---- --
and thus put in operation a process which has con-
tinued almost down to. our own day, the process of 
engrafting on the international system rules which 
are supposed to have been evolved from the un­
assisted conte;nplation of the conception of Nature. 
There is, too, one consequence of immense practical 

· importance to mankind which, though not unknown 
during the early modern history of Europe, was 
never clearly or universally acknowledged till the 

0 

doctrines of thr. Grotian school had pre~ailed. If 

• 
• 

• 
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• ~ociety-2f nations is gove:t;ned b}!...Natul~baw, 
the atoms which co~pose it must be absolutely e_g_uaL 

' ·-- . -~~- --~ _,- ~!, 
Men under the sceptre of Nature are all equaf, and 

.• r I ~1CCQrdingly commoll"VVealths are )qual if the inter-
-._'!.1 ~~ational state be one of nature .• The proposition 

that i~d.QRe:ndent~munities,- however different in 
size and power, are. all equaLin...th.e_vie.w-oLtheJayt 
q_f nation~, hl.}~jargely _ _.9ontrib_v,~ed_:to th~;Lnappin.rull3 
of mankind, though it is constantly threatened by 

• 

r--- ··- -· ---. 
the. political tendencies of each successive age. It 
is a doctrine which probably wtmld never have 
obtained a s~cure footing at all if International Law 

• 
had Rot been entirely derived from the majestic 
claims of Nature by the Publicists who wrote after 
the revival of letters. 

On the whole, ho""ever, it is aston~shing, as I baNe 
observed before, how small a pi'oportion the additigns. 
made to International La1V since Grotius's day bear to 
the ingredients which have been simply taken from 
the most ancient stratum of the Roman Jus Gentium. 
Acquisition of territory has always been the great 
spur of national ambition, and the rules which govern 
this acquisition, together with the rules which mode-

• 
rate the wars in which it too frequently results, are 
merely transcribed from the part of the Roman Law 
which treats of the modes of acquiring property jure 
gentium. These modes of acquisition were obtained 
by the elder jurisconsults, as I have atte:Opted to• 

• 
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explai-d, by ab!ltractipg a common" ingredient ~m • 
the usages observed to prevail' among the various 
tribes surrounding Rome; and, having been classed 
on account of their origin in the " law commo:g. to 
all nations," they. ~ere thought by the later lawyers 
to fit in, on the score of their ~implicity, with the 
more rec~nt conception of a Law Natural. ·They thus 
made their way int<? the modern Law of Nation~, and 
the result is that (thos_e _parts of the international 
system which refer to dominion, its nature, its limi-,-=..------ -- -- --- .. --

· tations,_th~ mod~s of acquiring and securing it, are 
p~re Roman Pr~:rp~rty"f~~~~so ~~ch, t''hat is to say, -- - . -. - ..., . 
Of the Roman Law of Property as the Antonius juris-
consults imagined to exhibit a certain congruity with 

• 
the natural state. In order that these chapters of 
lBternational L~w may be capable of application, it is 

• ne~essary that sovereigns should be related to each 
.' ... oi) other like the members of .a group of Roman pro- • 

prietors. This is another of the postulates which lie 
at the threshold of the International Code, and it is 
also one which could not possibly have been sub­
scribed to during the first centuries of modern 
European history. It is resolvable into the double . ~ ' 

proposition that "sovereignty is territorial," i.e., that 
i.tis always associated with the proprietorship of a 

limited portion of the earth's surface, and that "sove­
reigns inter se are to be deemed not paramount, but 

D t fh ' " absolute, owners o t e state s•ierritory. · 

• 
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• Many contemporary writers qn Int~rnationa, Law 
tacitly assume that the doctrines of their system, 
founded on principles of equity and common sense, 
were. capable of being· readily reasoned out in every 
stage of modern civilisation. But 

1 
this assumption: 

while it conceals s<fule real defects of the inter­
national theory, is altogether untenable so far as 
regards .a large part of modern history. It is not 
true that the authority of the Jus Gentium in the 
concerns of nations was always uncontradicted ; on 
the contrary, it had to struggle loog against the 
claims of se~ral competing systems. It is again 
not tru~ that the territorial character of sovereignty 
was always recognised, for long after the dissotution 
of the Roman dominion the minds of men were 
under the empire of ideas irreconcileaple with such 
a conception. ·An old order of"things, and of vie'Ys • 

• founded on it, had to d~cay-a new Europe, and 
an apparatus of new notions congenial to it, had to 
spring up-before two of the chiefest postulates 
of International Law could be universally con~ 

ceded. 
It is a consideration well worthy .to be kept in 

view, that during a large part of what we usually 
t~rm modern ~histo~i-p.o ~~ch l?onception was_ ~nter- · 
t~ned as that of "territorial sovereignty." Sov~­

reignty was not associated with dominion over_ a 
• • portion o:.: sabdivision of·the earth. The world had 

• 
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lain for so n:\any ~enturics under the shadow of 
Imperial. Rome· as· to have. fo;gotten that distribu­
tion of the vast spaces comprised in the Empire 
which had once rarcelled them out into a numger of 
independent commonwealths, claiming immunity from 
extrinsic interference,_ and pret~nding to equality of 
national rights. After the subsidence of the bar- · 
barian irruptions, the notion of ~vereig~ry_J:ha~ 
prevailed see_ms_to_ have be~n twofold. On the one 
lialld -it -;,ssumed the form of what may be called 
"t:ibe-sovereigaty." The Franks, the Burgundians, 
·the Vandals, the Lorn bards, and Visigoths were . -
masters, of course, of the territories whiGh they 
occuyied, and to which some of them have given a 
geographical appellation; but they based no claim 
~f right upon_ the fact of tertitorial possession, and 

• ipdeed attached no importance to it whatever. They 
appear to have retained .the traditions which 'they • 
brought with them from the forest and the steppe, 
and to have still been in their own view a patriarchal 
society, a nomad horde, merely encamped for the time 
upon the soil which afforded them sustenance. Part 
of Transalpin~ Gaul, with part of Germany, had now 
become the country de facto occupied by the Franks 
-it was France ; but the Merovingian line of chief­
tains, the descendants of Clovis, were not Kings of 
France, they were Kings of the Franks. Territorial .. 

c • 
titles ~vere not unknown, . vut they seem . at :first to 

• 
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.ha;\0@ come . mto use only as a .convehie~t mode of 
designating the ruler . of a por:tion of the tribe's 
possessions ; t~e k~f1g _ of a whole tribe was king of 

~i~ J;>eop}e, .E<?t__2f.ll~ _p_e~ple's l~n~s. The alte:­
~ative to this peculiar notion of sovereignty appears 
to have been- -and rtlis is the important point-the · 
idea of unive.rsaLdominion. When a monarch de-
-~- - --.... , 

parted· ft·om the special relation of chief to claiis-. . 
men, and became solicitous,. for purposes of his own, 
to invest himself with a novel form of sovereignty, 
the preceden~ w~icJ1 suggested itself for his adoption 

! ~.<"\.'\!\- ''"t--;J~!.(. f _..._...., - ... ~~. 

was the dom~tion of the Emperors of Ro~e. To 
• .....- . '('" .. / .!.I 

parody .. a. common quotation, he became "aut Ccesar 
),~ ··-' . aut null us." E1ther he pretended to the ful! pre-

rogative of the Byzantine Emperor, 9r he had no 
political status .. In ou~own age, when .a new dynasty 
is desirous of obliterating the prescriptive. title of.a • 

• deposed line of sovereig:Qs, it takes its designation 
from the people, instead of the territory. Thus we 
have Emperors and Kings of the French, and a King 
of the Belgians. At· the period of which we have 
been speaking, under similar circumstances, a differ­
ent alternative presented itself. The phieftain who 
would no longer call hinlself King of the tribe 
must claim to be Emperor of the world. Thus, · 
when the hereditary Mayors of the Palace had 
ceased to compromise with the monarchs they had r 

tong sin~e ·virtually dethroned, they soon •became • 

• 
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unwil1ing to -can tQ.emselves merely Kings O'·the. 
Franks, a title which belonged to the displaced 
Merovings ; but they could not style themselves 
.Kings of France, for such a dssignation, thoug.IJ. ap­
parently not u:ulnown, was not a title of dignity. 
Accordingly they came forw:trd as aspirants to 
universal empire. Their motive has been greatly 
misspprehended. It has been taken for granted by 
recent French writers that Charlemagne was far 
before his age, quite as much in the character of his 
designs as in the energy with which he prosecuted 
them. Whether it be true or not tlfat a,nybody is 
at any time before his age, it is certainly true that 
Char!emagne, in aiming at an unlimited dominion, 
was emphatically taking the only course 'Y"hich the 
aharacteristic ideas of his age permitted him to follow . 

• 
Of his intellectual • eminence there cannot be a . 
question, but it is proved ~y his acts and not by his • 
theory. 

The speculative universality of sovereignty long 
:k~" continued to be associated with the Imperial throne, 
(,.,,"~ and indeed was never thoroughly dissociated from it 
.: "~ 

so long as th~ empire of Germany lasted. ~~~l 

.... -

sovereignty.-the view which connects sovereignty 
. ;nth the possession of a limited portion of the earth's 

surface-.w:as distinctly an offshoot, though a tardy 
one, of feudalism. This might have been expected a 

o p~iori, •for it was feudalism .which for tke ,first time 

• 
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!\n~~ J2~rsonal duties, fLnd by cQPseq.n~nce_p~rsonal7 
rights, to the ownership of ~aJ!d. Whatever be the 
prope~· view· .of its ~rigin and legal nature, the best .. 

mode .of vividly picturing to our~elves the ~d~l ')1.~ k 
organisation i~gin_ with the batis ; to consider - .~ ··- -·-. ----· 
the relation of the teflant to the patch of soil which 
created and limited his services-and then to. mount 
up, through narrowing circles of super-feudation, till 
we approximate to the apex of the system. Where 
that summit exactly was during the later portion 
of the dark ages it is not easy to decide. Probably, 
wherever the ~onception of tr:ibe sovereignty had 

• really dacayed, the topmost ,point was always assigned 
to the supposed successor of the Coosars of the "\Y est. 
But before long, when the actual sphere of Imperial 
authority had immenseiy contracted, ~nd when the• 
emperors had concentrated the' scanty remains ot 
•their power upon Germal\Y and North Italy, the 
highest feudal superiors in all the outlying portions 
of the former Carlovingian empire found themselves 
practically without a supreme head. Gradually they· 
habituated themselves to the new situation, and_the 
fact of immunity put at last out of sigJ:t t.E.~ _tp~ory 
of dependence ; out there" a:;;-;~ny symptoms that 
this change was not quite easily accomplished ; and, 
indeed, to the impression that in the nature of things 
there must necessarily be a culminating domination . -somewhere, we may: no doubt, refer the increasing 

• 
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tendency to :tttribu.te secular superiority to the -6ee Qf 
Rome. The completion ofth; first stage in the revo­
lution of opinion is marked, of course, by the accession 
of the Capetial} dynasty in France. Befor~ that 
epoch arrived,. 0several of the holders of the great 
territorial fiefs into which th'e Carlovingian empire 
was now split up, had begun to call themselves 
Kings, instead of Dukes or Counts; but the impor­
tant change occurred when the feudal prince of a 
limited territory surrounding Paris, usurped from the 
earlier house their dynastic title of Kings of the F1·enclt. 
Hugues Capet and his descendants•were kings in 

• quite a new sense, sovereigns standing in t.he sall!.e 
relation to the soil of France as the baron to his 
estate, the tenant to his freehold ; and the old tribal 

• appellation, tJlough long ret~ed in the official Latin 
.style of the reigning house, passed rapidly, in the 
vernacular, into Kings of. France. The form of the­
monarchy in France had visible effects in hastening 
changes which were elsewhere proceeding in, the same 

·direction. The kingship of our Anglo-Saxon regal 
houses was midway between the chieftainship of a 
tribe and a t~rritorial supremacy; but the superiority 
of the Norman monarchs, imitated from that_ qf tho 
King of France, was distinctly a territorial sovereignty. 
Every subsequent dominion which was established 
or consolidated was formed on the later model. 

• 
Spain, Naples, and the pri-ncipalities f<JUn.ded on the 
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ruinioOf municipal "freedom in It~ly, w'ere all under 
• 
rulers whose sovereignty was territorial. Few things, 
I may add, are more curious than the gradual lapse 
of the Venetians from one view to the other. At the • 
commencement of its foreign conqulsts, the republic 
regarded itself as an a!ltitype of the Roman common­
wealth, governing a number of subject provinces. 
Move a.century onwards, and you find that it wishes 
to be looked upon as a corporate sovereign, claiming 
the rights of a feudal suzerain over its possessions in 
Italy and the lEgean. 

During the !>eriod through which the popular ideas 
on the s.ubject of sovereignty were undergoing this 
remarkable change, the system which stood in. the 
place of what we now call International Law was 
heterogeneous in form s.nd inconsistent in the prin- • 
ciples to which it appealed. Ove-r so much of EuroE~ 
tfiS was~ol!_lprised in the Ro:rpano-Germ~;_ e~pire~ ~l:te 
conn~xi~n- of.t~e confederate states was regulated by 
the complex and as yet incomplete mechanism ofthe 
Imperial constitution ; and, surprising as it may seem • 
to us, it was ~ fayourite notion of German lawyers 
that the relations of commonwealths, w~ether insid~ . 
or outside the empire, ought to be regulated not by 
the Jus Gentium, but by the pure Roman juris.pi:_u_:. 
dence of which Crosar · was still the centre. This 
doctrine was less confidently repudiated in the out-

• --lying couut,ries than we might have supposed antece· 

• 
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dcnt!y; but shbstantially, througli the rest of Europ.e 
feudal subordinations furnished, ~-substitute for a . - . 

public law; and when tho~ere_ u_gggtermin.ed or 
ambiguous, t!J.ere lay behind., in theory at l~ast, ~ 
supreme regu~illg force in- the authority_of.the_head 
o~ -the Cgurc~~ It is certaift, however, that both 
feudal and ecclesiastical influences were rapidly de­
caying during the fifteenth and even the fourteenth 
century ; and if we closely examine the current pre­
texts of wars, and the avowed motives of alliances 
it will be seen that, step by step with the displace­
ment of the old principles, the views t,fterwards har­
monised and consolidated by Ayala and G'rotius were 
malQng considerable progress, though it was silent 
and but slow. Whether the fusion of all the sources 

•of authority vould ultimately have evolved a system 
pf international rela.tions, and ~hether that system 
would have exhibited m~terial differences from the­
fabric of Grotius, is not now possible to decide, for 
as a matter of £'let the Reformation annihilated alL, 

- - ---- -····· 

·its potential elements except _qne. Beginning in 
Germany; -it-divided the- pri~ces of the empire by a 
gulf too bro.ad to be bridged over by the Imperial 
supremacy, even if the Imperial superior had stood 
neutral. He, however, was forced to take colour 
with the Church against the reformers ; the Pope was, 
as a matter of course, in the same predicament ; and 
thus the two authorities to. whom belongep_ the office 
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of Ill~diation between combatants became them~elves 
the chiefs of one grea.t faction i~ the s~h!s~ of the~;/oo ;· i.­
nations. Feudalism, already enfeebled and discredited.;..-;/;~.':~ 
as a principle of publip relatio~s furnished no bond 
whatever which was stable enough tl>. countervail the 
alliances of religion. • In a condition, therefore, of 
public law which was little less than chaotic, those 
views o.f a state system to which the Romanjuriscon· 
suits were supposed to have given their sanction 
alone remained standing. The shape, the symmetry, 
and the prominence which they assumed in the hands 
of Grotius are. known to every educated man ; but r r ·.~ t ...... 
the grep.t -marvel of the Treatise " De Jure Belli et .... · -
Pacis," was its rapid, complete, and universal success. 
The horrors of the Thirty Years' War, the bou;dless 
terror and pity which,the unbridled licence of th~ 
soldiery was exciting, must, no doubt, be taken to 

• explain that success in some measure, but they d~ 
• not wholly account for it. Very little penetration 

' into the ideas of that age is required to convince one 
that, if the ground plan of the international edifice 
which was sketched in th~ _gr~a_t ~o.gls2f_ ~rQ.tiu~ had 
not appeared to be theoretically perfect, it would 
have been discarded l:)y' j~rists . ;~d -n:eglected by 
statesmen and soldiers. 

It is obvious that the speculative perfection of the 
Grotian system is intimately connected with that . ----

• 
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conc~_)tion "of territorial sovereignty· "\vhich we .,"b.ave . ~ . . 
been discussing: The theory <:>f Internation_aJ_Law 
a~sumes that ~o~~o~wealths- are, reliitiveii- to . .each 
other, iri a state of nature ; but the component atolllJl .. . ~ ~ . -
~f a natural so.c~ty must, by the fundamen.ta~ as-
s~mption, be insulated and mdeperident of each 
~ther. If there be a higher power connecting them, 
however slightly and occasionally, by the claim ·of 
common supremacy, the very conception of a com­
mon ~uperior introduces the notion of positive Law, 
and excludes the idea of a law natural. It follows~ 
therefore, that if the universal suzerainty of an Im­
perial head had been admitted even in b~re. theory, 
the labours of Grotius would have been idle.. Nor 

• 
is this the only point of junction between modern 
f>Ublic law and those views Gf sovereignty of which 

• • I. have endeavoured to describe the develop;ment.. I 
have said that there are entire departments of inter- • 

• 
national jurisprudence which consi&t of the Roman 
Law of Property. What then is the inference 1? - It 
is; that if there had been no such change as· I have 
described in the estimate of sovereignty...L:_if sove.-• . 
reignty had not been associated with the proprietor~ 
ship of a limited portion of the earth, had not, .in 

· other words, become territorial-three parts of -the· 
Grotian theory would have been incapable of appli· 

cation. 
~ . 

• 
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• CHAPTER V. I 
• 

PRIMITIVE SOCiETY .ANJ? .ANCIENT LAW. 

THE nacessity of submitting the subject of jurispru­
dence to scientific treatment has never been e~tirely 
lost sight of in modern times, and the essays which 
the consciousness of this necessity has produced 
have. proceedefl from minds of very various calibre, 
but there fs not much presumption, I think, in as­
serting that what has hitherto stood in the pla~e of 
a. science has for the most part been a set of guesses, 
those very guesses of tile Roman lawye;s which were• 
examine<\ in the. two preceding chapters. A serie~ 

.of explicit stat~ments, r~cqgnising and adopting 
these conjectural theories of a natural state, and of a 
system of principles congenial to it, has been con­
tinued with but brief interruption from the days of 

· their inv.entors to our own. They appear in the 
·. annotations of the Glos'sators who founded modern 
· jurisp~udE!'llce, and in the writings of the scholastic 

jurists who succeeded them. They are visible in • 
the dogmas of the canonists. They are thrust into 
prominence by those Civili~ns of marvellous erudi-

• tion, who ~ourished at the revival of ancient. letters •. 
I • 
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Grotib.s and his suc~essors invested them not wore 
with brilliancy and plausibilitjr than with practica! 
importance. They may be read in, the introductory 
chapters of our own Blackstone, who has transcribed 

• 
them textually. A-om Burlamaqui, and wherever the 
manuals published in the pressnt day for the guid­
ance of the student or the practitioner begin with 
any discussion of the £rst principles of .law, it 
always resolves itself into a restatement of the 
Roman hypothesis. It is however from the disguises 
with which these conjectures sometimes clothe them­
selves,..quite as much as from their n:.tive form, that 
we gain an adequate idea of the subtlety {\ritP, which 
they.mix themselves in human thought. The Lockeian 
theory of the origin of J.1aw in a Social Compact 

•scarcely conceals its Roman aerivation, and indeed is 
, ~ ~ . . 

smly the dress by witich the ancient views were ren-

.. 

dered more attractive to. a particular generation of. 
the moderns ; but on the other hand the theory of 
Hobbes on the ::;ame subject was purposely devised 

·to repudiate the reality of a law of nature as con­
ceived by the Romans and their disciples. Yet 
these two theories, which long divided the reflecting 
politicians of England into hostile camps, resemble 
each other strictly in their fundaEle~t~ ass'l!!!l:_Rtion 
of a non-historic, unveri£able, condition of the race. 
Their authors differed as to the characteristics. of the· 

prre-s~cial state, and as to t}le nature of. t~e abnormal 
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act:i~n by which Itten lifted themselves out of it into • • 
that social organisation with which alone we are 
acquainted, but th~ agreed in thinking that ~_grea,t 
chas~-~ed _m.a-r_:i~ his primitive _condition f~olll 

!£al!iiLsO£iety, and t!J_i~ 1:12_~i9n ~e <llnE.~t_<!QQl>_t _th~~ 
they borrowed, ~n~iously or unconsciously, from 
=--=~---- --·-
th~j~gma:qs. If indeed the phenomena of law be re-
garded. in the way in which these theorists regarded 
them-that is, as one vast complex whole-it is not 
surprising that the mind should often evade the task 
it has set to itself by falling back on some ingenious 
conjecture wh~h (pbusibly interpreted) will seem to 
reconciLe everything, or else that it should sometimes 
abjure in despair the labour of systematization . . 

From the theories of jurisprudence which have 
the same speculative 'basis as the Roman doctrine • 

• 
two of much celebrity must be excepted.· The firs~ 

.of them is that associated with the great name of 
• 

~~;::qui~l!,:. Though there are some ambiguous 
expressions in the early part of the Esprit des Lois, 
which seem to show its writer's unwillingness to• 
break quite openly with the views hitherto popular, 
the general drift of· the book is certainly to indicate 
a very different conception of its subject from any 
which had been entertained before. It has often 
been noticed that, amidst the vast variety of ex­
amples which; in its immense width of survey, tt 
sweeps to~ether from sqpposed systems of •juris-

r2 --
• 
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prud~nce, there is. an evident ~nxiety to tbrust 

• into especial prominence those 'manners and institu-
tions which astonish the civilised reader by their 
uncouthness, strangeness, or. indecency. The in-

• 
ference constan(;J.y suggested is, that l~ws are the 
creatures of climate, local situation, accident, or im-- ·- -
F_?stuy~-the fruit of any causes except those which 
appear to operate with tolerable constancy. . ~<E!.-

"' tesquieu seems, in fact, to have looked.onJhe na~ure q£ 
m§_ ~s-- eD:~!r~ly plastic, -a~ passively reproducing the 
impressions, and submitting implicitly tq the impulses, 
which it receives from without. An<b here no doubt 
li~~~~or which vitiates his system a~ a. system. 

J Hl:l greatly underrates the stability of human nature. 
oJ He pays little or no regard to the inherited qualities 

•
1
,,•?f the race, .those qualities. which each generation 

>c:-r r~~eiyes_ from its predecessors, and transmits but 
slightly altered to the g~neration which follows it .• 
It is quite true, indeed, that no complete account can 
be given of social phenomena, and consequently of 

'laws, till due allowance has been made for those 
modifying causes which are noticed in the Esprit des 

. Lois; but their number and their force appear to 
have been over-estimated by Montesquieu. Many 

• 1 of the anomalies which he parades have since been 
f shown to rest on false report or erroneous construe­

=- \ tion, ~nd of those which remain n~t a few prove t~e 
1 permanence rather than the vanable:Q.ess of mau s 

.. • 
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• 
pattrre, since they are relics or older. stages of the 
race which have obstinately defied the influences 
that have elsewhere had effect. The truth is that 
the itable part of our mental, moral, and physical 
constitution is the largest part of il, and the resist­
ance it opposes to cflange is such that, though the 
variations of human society in a portion of the world 
are plain enough, they are neither so rapid nor so 
extensive that their amount, character, and general 
direction cannot be ascertained. An approximation 
to truth may be all that is attainable with our 
present knowl~dge, but there is no reason for think-

• 
ing that it is so remote, or (what is the same thing) 
that it requires so much future correction, as 1o be 
entirely useless and uninstructive. . . 

The other theory w"hich has been adverted to is, •1t 
• the historical thlt.Qry_ of._ BeP.tll_~m. This theory 

• which is obscurely (and,. it might even be said, 
timidly) propounded in several parts of Bentham's 
works is quite distinct from that analysis of the con-. 
ception of law which he commenced in the '' Frag­
ment on Government," and which was more recently 
completed by Mr. John Austin. (The resolution of a 
law into a command of a particular nature, imposed 
under special conditions, does not affect to do more 
than protect us against a difficulty-a most formi­
dable one cert;:~.inly-Of language.) The whol~ ques- .. 
tion remainS' open as to ·the motives of soci.eties in 

• • 



0 • • 
118 P.RlliiTH'E SOCIETY .A...llffi' ANCIENT LAW. '"CHA.P. -v. 

• • 
imposing these commands on !hemselves, as t<f"th& 
connexion of these commands with each other, and 
the nature of their dependence on those which pre­
ceded them, and which they have superseded. ~Ben­

tham suggests t~e answer that societies modify, and 
have always modified, their laws according to modi­
fications of their views of gener~l_~~~.O.ie:Q;<?Y·" :It iS~ 
di:fficuit t6 say that this p;;;;osition is false,~ but it 
certainly appears to be unfruitful.': For that which 
seems expedient to a society, or rather to the go­
verning part of it, when it alters a rule of law, is 
surely the same thing as the object, wnate1er it may 
be, which it has in view when it makes the t:hange. 
Expidiency ·and the greatest good are nothing more 
than different names for the impulse which prompts 
~he modi:ficat~n; and when we lay down expediency 

• as the rule of change in law or opinion, all we get 
by the proposition is th~ substitution of an express • 
term for a term which is necessarily implied when we 

> 

0 

say that a change takes place. ., . 
There is such wide-spread dissatisfaction with 

existing theories of jurisprudence, and so general a 
conviction that they do not really solve the questions 
they pretend to dispose of, as to justify the suspicion 
that some line of "inquiry, necessary to a perfect 
result, has been incompletely followed or altogether 
omittc~ by their authors. And indeed there is one 
remarkable omission with ·which all these specula· . 
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tioll't! are chargeable, except pe:Jhaps those of l'l:on­
tesquieu. They tak~ no account of what law has~r~, : ... 

r --··- --··· -- .( ~~~ 

actually been at epochs remote from the particular 1 

peri~ at which they made their appearance. Their 
originators carefully observed the i~titutions of their 
own age and civilisatton, and those of other ages and 
civilisations with which they had some degree of 
intelleetual sympathy, but, when they turned their 
attention to archaic states of society which exhibited 
much superficial difference from their own, they uni= 
formly ceased to observe and began guessing. The 
mistake which•they committed is therefore analogous 

• to the srror of one who, in investigating the laws of 
the material universe, should commence by contem­
plating the existing physical world as a whole, in­
stead of beginning with the particles • which are it&"' 
simplest ingredients. One does not certainly se~ • 

• why such a scientific sol~cism should . be more de­
fensible in jur~sprudence than in any other region of · 
thought. It w~:mld seem antecedently that we_ ough_:t; 
to commence with the simplest social forms in a· 
state as near as possible to their rudimentary condi­
tion. In other words, if we followed the course. 
usual in such inquiries, we should penetrate as far , 
up as we could in the history of primitive ·societies. : 
The phenomena which early societies present us with 
are not'easy at first to understand, but the dipiculty .-­
of grappliug· with them bears no proportion to the 

• 
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perplexities which bGset us in consi"dering the baffling. 
entanglement of modern social ~rganisation. It is a 

; · .diffiqulty arising from their strangeness and un­
couthness, not from their number and complP..'{ity. 
One does not r&.dily get over the surprise which 
they <:>ccasion when looked at from a modern point 
of view; but when that is surmounted they are few 
enough and simple enough. But, even if they gave 
more trouble than they do, no pains would be wasted 
in ascertaining the germs out of which has assuredly 
been unfolded every form of moral restraint which 
controls our actions and shapes our t!onduct at the 

• 

.. 

present moment. 
Ihe rudiments of the social state, so far as they are 

known to us at ~~1, are known through ~estiEJ-~ny of-­
three sorts-a_cc'ounts by contemporary observers of 
ci~~~tions l~ss advanced than their own, t_he · re­
cords which particular races have preserved concern- • , .. ~ --
ing their.primitive bin-tory, and ancient law. The first 
kind of evidence is the best w~~~uldh~ve ~xpected. 
As societies do not advance concurrently, but at dif 
ferent rates of progress, there have been epochs at 
which men trained to habits of methodical observa­
tion have really been in a position to watch and de­
scribe the infancy of mankind. Tacitus made the most 
of such an opportunity; but the Germany, unlike 
most celebrated classical books, has not induced others • 
to follow the excellent example 3et by its a.uthor, and . 



• 
CHAP. V' THE GEdiANY OF TACITUS. 121 

.the·~mount of thi"s s~rt of testimony which w~ pos­
sess is exceedingly small. ~e }?fty_ C.2Q_tempt_ which 
a civilised people entertains for barbar<;ms neigJ!bop.r~ 
has .caused7 ;em~;}~ble " ~~giige~~e in observing 
"tP.em, a~d this carelessness has b~en aggravated at 
........... -··~-

times by fear, by reiigious prejudice, and even by 
the use of these very terms--civilisation and bar­
barism-which convey to most persons the impres­
sion of a difference not merely in degree but in kind. 
Even the Germany has been suspected by some 
critics of sacrificing fidelity to poignancy of contrast 
and picturesqueness of narrative. Other histories, . •, ·~-- - ----- . 
too, wrnch have been handed down to us among the 
archives of the people to whose infancy they :»elate 
have been thought distorted by the pr.ide of race or 

by the religious sentiment of a newer age. It i~~. 
important -then to observe that these- suspicions, whEi-. 1 • _.,. .. I 

• ther groundless or rationa:J-,~:.d6 not_ attac~ !~-a _g!"~at. 
deal of archaic law. Much of the old law which has 
descended to us was preserved 1llerely beca?_se it, was. 
old. Those who practised and obeyed it did not 
pretend to ~nderstand it ; and in some cases they 
even ridiculed and despised it. They offered no 
account of it except that it had come down to them 
from their ancestors. If we confine our attention, 
then, to those fragments of ancient institutions which 
cannot reasonably be supposed to have been ta1J1p_er_e~. _ 
with, we al'e 'able to gain 'a clear conception of c~r-~1!-in . . • 
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• 0 

great characteristicS' of the society to which ~ey. . 
originally belonged. Advancing a step further, we 
can apply our knowledge to systems of law which~ 
like the Code of Manu, are as·a whole of susp~ious 
authenticity ; anl.i using the key we have obtained, 
we are in a position to discrimii1ate. those p_ortigns _of 
them which are truly archaic fro_:rp._ ~ho~e which have 
~~·ee.n afr'ectc<J by the .prejudices, interests, o;iguQra:nce 
of the c,qmpiler. It will at least be acknowledged 
;·---
that, if the materials for this process are sufficient, 
and if the comparisons be accurately executed, the 
methods followed are as little objectionable as those 

• 
which have led to such surprising results :i.'ll com-
para~ve philology. 

The effect of the evidence derived from compara­
•tive jurispruoonce is to establish that view of the 

' primreval condition of the human race which is known 
as the Patriarchal The_~~· There is no doubt, of" 
course, that this theory was originally based on the 
.Scriptural history of the Hebrew patriarchs in Lower 
Asia ; but, as has been explained already, its con­
nexion with Scripture rather militated than other­
wise against its reception as a complete theory, since 
the majority of the inquirers who till recently ad­
dressed themselves ~ith most earnestness to the colli- · 

0 

. -. 
g~'tion of social phenomena, were either influenced 
by th~ strongest prejudice against Hebrew antiquities 
or by the strongest desire at;o construct• their system 

0 
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~vit'Jorout the assistanc~ of religiol.l'S records. Eve~ now 
there is perhaps a disposition to undervalue these 
accounts, or rather to decline generalising from them, 
as fo;ming part of the•traditions of a Semitic people. 
It is to be noted, however, that thEI legal testimony 
comes nearly exclushely from the institutions of 
societies belonging to the Indo-European stock, the 
Romans, Hindoos, and Sclavonians supplying the 
greater part of it ; and indeed the difficulty, at the 
present stage of the inquiry, is to know where to stop, 
to say of what races of men it is not allowable to lay 
down that the•society in which they are united was 

• original-ly organised on the patriarchal model. The 
chief lineaments of such a society, as collected lrom 
the early chapters in Genesis, I need not attempt to 
depict with any minuteness, both be~use they are• 
familiar to most of us from our earliest childhoo~ • 

• and because, from the intEtrest once attaching to the 
controversy which takes its name from the debate 
between Locke and Filmer, they :fill a whole chapter,. 
though not a very profitable one, in English litera­
ture. The points which lie on the surface of the 

"history are these :-The eldest _____!!!.a}~_ pa:r:e:Jft-the .;J, 
eidei:it ascendant-is absol,Etely supr~me in his gqus.e­
hold. H~s _ dominio; ~;_tends to.life and death, and 
is as unqualified over his children and their hoqs~s~as 
over his slaves ; indeed, the relations of sonsl::U.p and 

S~J!l _a,ppear to _differ .-in little beyoni.fli'eJ!ig.h;.r.; . • 
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·capactty which the ·child in blood possesses of• be, 
~t~ing .on~ day the head of a 'family himself. :rhe 
flocks and herds of the children are the flocks and 

h~rds of the father, and the _p~!l-se_s~o~s of the_py~nj:, 
which he holds ~n a representative rather than in 
a proprietary character, ar_Le~A_all~divide9, _at_h~ 

d~~~h a_!llong his descendantsjn the -first_~~~' t~ 
el~~~~gtimes r~e.iving.a. double.s.hare' under 
the name of birthright, but more generally endowed 
with no hereditary advantage beyond an honorary 
precedence. A less obvious inference fi·om the Scrip­
tural accounts is that they seem to pl!tnt us on the 

• 
traces of the breach which is first effected· in the 
empire of the parent. The families of Jacob and 
Esau separate and form two nations; but the families 
~f Jacob's chilflren hold togetlter and become a people 

• 'fhis looks like the immature germ of a state or com· 
monwealth, and of an ord~r of rights superior to the • 
claims of family relation. 

If I were attempting, for the more special purposes 
of the jurist, to express compendiously the charac· 
teristics of the situation in which mankind disclose 

themselv~s at the dawn of their history, I should be 
satisfied to quote a few verses from the Odyssey of 

Homer:. • 

• 

roiatv o' o~r· U'Yopai {3ovX7J,Popot OVT£ OiptaTtl:, 

OEJ.ILO'T£vu oi iKatr!"o' 

1ralGwv ~o· aXvxw1•, oi.ro' alXf~Xwv a'Xi'YOVII~t~, , 
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"They have neitlter assemblies ior consultatioh nor 
• themistes, but every ·one exercises jurisdiction over 
his wives and his children, and they pay no regard to 
one another." These lines are applied to the Cyclops, . -
and it may not perhaps be an aJtogether fanciful 
idea when I .suggest that the Cyclops is Homer's 
type of an alien and less advanced civilisation ; for 
the almost physical loathing which a primitive com­
munity feels for men of widely different manners 
from its own usually expresses itself by describing 
them as monsters, such as giants, or even (which is 
almost alwayS~ the case in Oriental mythology) as 
demon~. -:However that may be, the verses condense 
in themselves the sum of the hints which are ~iven 

us by legal an.tiquities. -~n are first seen distributed fd:. 
m perfectly ms_:liate~ .groups,· held to~ether by abe .. 
dience to the parent. J:aw is tlte parent's word, ~~ • 

• it is not yet in the conditi~n of those themiste~ which 
were analysed in the :first chapter of this work. 
When we go forward to the state of society in which 
these early legal conceptions show themselves as' 
formed, we find that they still partake of the mystery 
and spontaneity which must have seemed to cb.a,rac­
terise a despotic father's commands,. b~t_th~t. at the· ~?'· 
same time, inasmuch _asthey proceed :U:Qw..a §.?._Vereigzt, 
they presuppose _a uni?n of family groups i~- ;o~e 
wider organisation. The next question is, what is the 

• nature of ~h~ union and the degree of intimacy which 

• 
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it inv'olves ? It is jpst here that ~rchaic la,w renderE 
• ...· • ..:..~--- --.1 ••• 

us one of the greatest of its services, and fills up a gap 
which otherwise could only have been bridged by con­
jecture. It is full, in all its p:tovinces, of the clearest 
indications that _ijOCi~ty jn primitive times w~ n~t 
what it is assumed to be at present, a -~o1~e..£tion of 
individuals. In fact; and in the view of the men J: 

.., who composed it, it _'\Yas an aggr_egation of_ families. 
·· .- 'f The contrast may be most forcibly expressed b}· 

~saying that the unit of an ancient society was the 
~~amily, of a modern society the individual. We 
must be prepared to find in ancient l:.w all the con-
sequences of this difference. It is so frlfme.d as to 
be a.djusted to a system of small independent cor­
porations. It is therefore ~cimty,_b~cause it is sup-~ 
eplero~nted by. the despoti~ ~mmands of the heads 

• Qf ho-qs~holds. It io- _c~remoD:ious, because the trans- ttj 
actions to which it pays regard resemble interna-. 
~ . . 
tional copcerns much more. than the quick play of 
intercourse between individuals. Above all, it has 
·a peculiarity of which the full importance cannot 
be shown at present. It takes a view of life wholly 
unlike any which appears in developed jurisprudence. 
Corporations never die, and accordingly primitive law 

·· CQnsid~rs. the entiti~s with which it deals, i.e.,~ 
patriarchal or family groups, as perpetual and igex: i[:} 
tinguisliable. Thl.s view is closely. a1lied to the pecu--- ,_ 
liar aspect under which, in .very ancient .. t~es, moral 

• 
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attr_i]mteR present•themselves. .The moral ele~ation 
and moral debasemertt of the individual appear to be 
confounded with, or postponed to,• the merits and 
offences of the group tp which the individual belongs. 
It the . c~npmuni~y _sins, its guilt is 

1 
much more thaq 

the sum of the offe~es committed by its members; 
the crime is a corporate act, and extends in its co~­
sequen.ces to many more persons than have sharecl in 
its actual perpetration. ')f, on the other hand, the 
individual is conspicuously guilty, it js his children, 
his kinsfolk, his tribesmen, or his fellow-citizens who 
suffer with h:i;n, and sometimes for him.·. It thus 
happen~ taat the ideas of moral responsibility and 
retribution often seem to be more clearly realis~d at 
very ancient than at more advanced periods, for,,£_~ 

the family group is i:rpmortal, and its liability--to. 
punishm~f!:t}nde:finite, the primitive m!nd is not per-

.Pfexed by the questions which become troublesom~ 
as soon as the individual i~ conceived as ·altogether 
separate from the group. One step in the transition 
from the ancient and simple view of the matter to the" 
theological or metaphysical explanations of later days 
is marked by the early Greek notion of an inherited , ___ - .... 

curse. The bequest received by his posterity from 
the .original criminal was not a ~iability to punish­
ment, but a l~ability to t4e co~ission of fresh~ 

o~ences which drew·with them a co~igil retributi?E- ~~!~~ 
and thus th: ~esponsibility.ofthe family was reconciled 

.. 
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with the newer phase of thoug,b.t 'vhich limited..the 
r ~ ~, • 

consequences of crime to the 'person of the actual 

d~g~ent. 
_ • It would be a very simple explanation of the origin 
of society if we c<ould base a general conclusion 0~ the 
hint furnished us by the Scriprural example already 
adverted to, and could suppose t~at communities be- ' 
gan to exist wherever a family held togeth~r inste~d · 
of separating at the death of its patriarchal chieftain. · 
I~ most -of the Greek states and in Rome there ~ 
long remained the vestiges of an ascending series of 
groups out of which the State was at fuost constituted. 
The Family, House, and Tribe of the Rom!ns.may be 
takep as the type of them, and they are so described 
to us that we can scarcely help conceiving them as a 

•system of concentric circles. which have gradually 
• fXpanded from the same point. ~The elementary l 

group is the Family, connected by common subjection~ . . ;; 

to the highest male ascendant. The aggregation of 
:·_:Families forms the G~~or House. The aggregation\ 

·of Houses makes the T_!:!P_e. The aggregation of Tribes J 

constitutes the commonwealth.; Are we at liberty to .....---- . ' 

follow these indications, and to lay down that the 
commonwealth is a collection of persons united by 

· common descent fr~m the progenitor of an original 
family? Of this we may at least be certain, that all 
ancient societies rega:rded themselves as having pro-- . 
ceeded fron:i one original 11tock; and eyen laboured 
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• • 
JJnd~ an incapacity for compre'hending any reason 
except this for . their holding together in political · 
union. The history ofpoliticalideas]>~g!ns, in fact, \ 

w~t_h fh~ a~sumptio?:J·~~il!§!llpjp._blgod is the so~ \ 
possible ground of community __ in pf>Etica! functioE~; 
nor is there any of those subversions of feeling, which 
we term emphatically revolutions, so startling and sp 
complete as the change which is accomplished when 
some other principle-Such as that, for instance, of 
local contiguity-establishes itself for the first time 
as the basis of common political action. It may be 
affirmed, then, of early commonwealths that their citi-: • 
zens con§idered all the groups in which they claimed 
membership to be founded on common lin~a.ge. _ 
What was obviously true of the Family was believed 

• • to be true first of the House, next of th& Tribe, lastly . 
of the State. And yet we find that along with this• 
belief, or, if we may use th~ word, this theory, each 
community preserved records or traditions which 

'· 
distinctly showed that th~ fundamental as;mmption .• 
was false. Whether we ~ook to the Greek States, or 
to Rome, or to the Teutonic aristocracies in Ditmarsh 
which furnished Niebuhr with so many valuable 
illustrations, or to the Celtic clan associations, or to 

• 
that strange social organisation of the Sclavonic 
Russians and Poles which has only lately attracted 
notice, everywhere we discover traces of passages 

m their histc5ry. when m(m of alien. d~~}l~ .. ~ 

K 

• 
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• • 
· adrnitt~d _to, and amalgamated_ ~with, " the origi~ / 

brother]lgod. Adverting to Rome singly, we perceive 1 ( 

that the primary group, the Family, was bemg con- · 
stantly adulterated by the pra-ctice of a~~eon, ~hile 1 
stories seem to lntve been always current respecting 
the exotic extraction of one of tHe original Tribes, and 
concerning a large addition to the Houses made by 
one of the early kings. The composition of the state 
uniformly assumed to be natural was nevertheless 
known to be in great measure arti.:ficial. This con-
flict between belief or theory and notorious fact is at 
first sight extremely perplexing ; bu~ what i~x.e~lly . -
illustrates is the efficiency with which Legal.Fictions 
do -their work in the infancy of society. The earliest 
and most extensively employ~cf.of iegal fictions .was 

• that which p~rmitted family• relations to be created 
a!'ti:ficially, and thera is none to which I conceive 
mankind to be more deep:J.y indebted. If it had never 
e~isted, I do not see how any one. of the primitive 

• groups, whatever were their nature, could have ab­
sorbed another, or on what terms any two of them 
could have combined, except those of absolute superi­
ority on one side and absolute subjection on the other. 
No doubt, when with our modern ideas we contem-

. plate the union of fn.dependent communities, we can 
suggest a hundred modes of carrying it out, the 
simpl~st of all being that the individuals comprised 
in the coalescing groups sh~ll vote or act together 

" 
• 
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• • 
accot'ding-to local propinquity ; "but the idea that a 
number of persons should exercise political rights in 
common simply because they happened to live within 
the same topographicariimits was utterly strange and 
monstrous to primitive antiquity.• ThEl_eJ{_pedient 
which in those ~imes ~ommanded favour was that the 
incoming population should feign themselves to be 
descended from ~he same stock as the people on 
whom they_ were engrafted; and it is precisely the 
good faith of this fiction, and the closeness with 
which it seemed to imitate reality, that we cannot 
now hope Jo ~nderstand. One circumstance, how­
ever, which it is important to recollect, 'is that th~ 
men who formed the various political groups 1\rere 
certainlfin the habit of meeting tog~ther pe;iodi~ally 
~ -----·~ . -- ~ ' . 

fo~_~he J?.~5)~e of acknowledgin$ and. consecrating 
their association by common sacrifices. Stran~rs• 

I--.......- .# 

amalgamated with the bro~herhood were doubtles~ 

admitted to these sacrifices ; and when that was once 
done, we can believe that it seemed equally easy, or. 
not more difficult, to conceive them as sharing in the 
common lineage. The conclusion, then, which is sug­
gested by the evidence is, not that all early societies 
were formed by descent from the .same ancestor, but 
that all of them which had any permanence and 
solidity either were so descended or assumed that they 
were. An indefinite number of causes may•have 
shatter~d the· primitive groups, but wherever their· 

x2 
• 
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ingredients recombined. it was on "the model or l'rin• 
ciple of an association of kindred. Whatever were the 
fact, all thought, language, and law adjusted them­
selves to the a_ssumption. But though all this ~em~ 
to me to be estahlished with reference to the commu­
nities with whose records we• are acquainted, the 
remainder of their history sustains the position before 
laid down as to the essentially transient and· termi­
nable influence of the most powerful Legal Fictions. 

iAt some point of time-probably as soon as they felt 
themselves strong enough to resist extrinsic pres­
sure-all these states ceased to rem'uit themselves . . . 
by factitious extensions of consanguinity. ~he:J ne-
1cessarily, therefore, became Aristocracies, in all cases 
where a fresh population from any cause collected 

• around them. which could put in no claim to com­
·munity of origin. Their sternness in maintaining the 
central principle of a sy~tem under which politica~ 

rights were attainable on no terms whatever except 
• connexion in blood, real or artificial, taught. their 
inferiors another principle, which p'ro;ed to be en­
dowed with a far higher measure of vitality. This 
was the principle of local contiguity, now recognise9.. 
everywh~re .as the condition Of~~mmu~ity in poli-

0 

, . 
tical functions. A new set of political ideas came at 
once.int~ existence, which, being those of ourselves, 
our ~ontemporaries, and in great measure of our 
ancestors, rather obscure dur perceptioTJ. of the older 
theory which they yanquished and rlethroned: 
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• • 
• •The f~J?Qy, then, is the type•of an archaic society 
m all th6 modifications which it was capable of 
assuming; but the family here spoken of is not 
exactly the family as •understood by a modern. In 
order to reach the ancient conception we must give 
to our modern ideas•an important extension and an~lt o ,. 

{ 

inportant limitation. ~ e_ m:!:!~t l_ook on the family· ~ · " 
F ~s constantly_ enlarged by the absorption ~f_strange~s 

within its circle, and we must try to regard the 
fiction of adoption as so closely simulating the reality 
of kinship that neither law nor opinion makes the 
slightest diffefence between a real and an adoptive 

• connexi<m. On the other hand, tge __ persons theo- , ! 
(•· 

I,"etically amalgamated into a family by their __ co~on 
descent are practically held together by common obe­
dience to thei~ highest•living ascenda:Qt, the father, • 
grandfat!Ler, or great-grandfather. The patriarcha~ 
-authority of a chieftain is ~s necessary an ingredient 
in the notion of the family group as the fact (or as­
sumed fact) of its having sprung from his loins ; and. 
hence we must understand that if there be any per­
~ons who, however truly inclu~e~ in tP-e_groth~_rhood 
by virtue. of their blood-rel_ationship, haye neverthe­
le_ss de facto withdr~wn themselves from the empire 
of its ruler, they ~re.-.3.lways, ill the beginnings of · 
law, consider-ed as lost to the family. It is this 
patriarchal aggregate-the modern- family thlls cut 
down on o:Qe·side and extended on the other-which 

• 
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meet~ us on the thre'ohold of primitive jurisprud&nce_ 
Older, probably, than the State, the Tribe, and the 
House, it left traces of itself on private law long after 
the House and the Tribe had lteen forgotten, and. long 
after conf?anguinity had ceased to be associated with 
the composition of States. It •will be found to have 
stamped itself on all the great departments of juris­
prudence, and may be detected, I think, as the true 
source of many of their most important and most 
durable characteristics. At the outset, the pecu­
liarities of law in its most ancient state lead us 
irresistibly to the conclusion that i~ took precisely 

• the same view of the family group which is .taken of 
individual men by the systems of rights and duties 
now prevalent throughout Europe. There are socie-

• ties open to. our observatioh at thiR Yery moment 
.whose laws and usages can scarcely be explained 
unless they are supposed pever to .have emerged from 
this primitive condition ; but in communities more 

• fortunately circumstanced the fabric of jurisprudence 
fell gradually to pieces, and if we carefully observe 
the disintegration we shall perceive that it took place 
principally in those portions of each system which 
were most deeply affected by the primitive conception 
of the family. In ~ne all-important instance, that of 
the Roman law, the change was effected so slow'Iy, 
that :Q.·om epoch to epoch we can observe the line and 
direction which it followed, and can even gl.Ve some 

0 
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idea.pf the ultimare result to which it was telfding. 
lnd in pursuing this last inquiry we need not suf­
fer ourselves to be stopped by the imaginary barrier 
which separates the modern from the ancient world. 
For ~ne effect of that mixt:u.re .. of refined Rowan law ---- . . 

with p_rimiti~e_b..f!>!:bani.c usag~ which is known to us 
by t~ deceptive name ou~~.9..?-li§m, was to revive 
many .features of archaic jurisprudence which had 
died out of the Roman world, so that the decom­
position which had seemed to be over commenced 
again, and to some extent is still proceeding. 

On a few s~tems of law the family organisation of 
the ea.rljest society has left a plain and broad mark in 
the li_(e-lo~!l~~.ty_of th_e_:F)~tiher or other anc~stor 
over the person and Er~~ of his descendants, an 
autliority which we !nay conveniently call by its later• 

• Roman name of Patria Potestas: No feature of th~ • 
.rudimentary associations o~ mankind is deposed to by 
a greater amount of evidence than this, and :ret none 
seems to have disappeared so generally and so rapidly 
from the usages of advancing communities. Gaius; 
writing under the Antonines, describes the institu­
tion as distinctively Roman. It is true that, had he 
glanced across the Rhine or the Danube to those 
tribes of barbarians which were e~citing the curiosity · 
of some among his contemporaries, he would have seen 
examples of patriarchal power in its crudest form; 

• and in the Ul,r East a b:canch of the same ethnical . 

• 
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stock- from which the Romans sprang was repe.6tiu~ 

their Patria Potestas in some of its most technical 
incidents. But among the races understood to be 
comprised within the Romau empire, Gaius could 

• 
find none which exhibited an institution resembling • the Roman " Power of the Fatlher,'' except only the 
Asiatic Galatm. There are reasons, indeed, as it seems 
to me, why the direct authority of the ancestor .should, 
in the greater number of progressive societies, very 
shortly assume humbler proportions than belonged to 
it in their earliest state. The implicit obedience of rude 
men to th€ir parent is doubtless a primary fact, which 
it would be absurd to explain away altoge.tber by 
attributing to them any calculation of its advantages; 
but, at the same time, if it is natural in the sons to 

•obey the father, it is equally !1atural that they should 
• 

!ook to him for supe"rior strength or superior wisdom. 
-Hence, when societies are.placed under circumstances./ 
which cause an especial value to be attached to · 

I 
bodily and mental vigour, there is an influence at ; 

:;.. work which tends to confine the Patria Potestas to 
~the cases where its possessor is actually skilful and· 

strong. When we obtain our first glimpse of orga­
_;nised Hellenic society, it seems as if supereminent 
· wisdom would kee'[1 alive the father's power in per­

sons whose bodily strength had decayed ; but the 

relati<lns ofUlysses and Laertes in the Odys.<~ey appear 

to show that, where ext:r:aor~maJ'y_valour and sagacity .. 
• 
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• wCiae united in the son, th~ (~th~r_in. the, .decrepitude 
of_age was deposed from the headship of the family. 
In the mature Greek jurisprudence, the rule advances 
a few steps on the pra:ctice hinted at in the Homeric 
literature ; and though very many ~races of string~nt ( {~(;; 
family obligation ren1ain, ~-dire~t aut~ority of ~he ~ """ 
parent is limit~<h_a_s _in European code.s, to the_ n~:n~- o'""" 
age ol" min:ority of the children, or, in other words, 
to the -period during which their mental and physical , 
inferiority may always be presumed. The Roman }t. · 

law, however, with its remarkable tendency to inno-
vate on ancien\ usage only just so far as the exigency 

• 
of the ·commonwealth may require, -rreserves both 
the primeval institution and the natural limitation. to. .. - _, - - ' -

~hichl 90n~eive itt<? l~av~ ?een subject. }p ev~ry 
relation of life in wh1ch the collectiye communitf 
might have occasion to avail itse1f of his wisdom and • 

• strength, for all purposes .of counsel or of war, tbe 
Fili~_!am!Jias, or Son under Power, was as freea&.h.i~ 
father. It was a maxim uLRoman_j_m:isprudence 
th~t t~~ Patria Potestas di~ n~t ~xte!!_d to the Jus .. 
_Publicum. Father and son voted together in the 
city, and fought side by side in the field; indeed, the 
son, as general, might happen to command the father, 
or, as magistrate, decide on his ~ontracts and punish 
his delinquencies. ~:!lt in all the relations create_!!?y 
Private Law, the so~_li~ed under a domestic-d~_spoti.§Jl]. 
which, co:r.1shlering the S'everity i~J~tai:r:ed .t?_ !h,e 

• 
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~- ~nd the number of centuries" through whi.eh it 
endured, constitutes one of the strangest problems 
in legal history. 

The Patria Potestas of the Romans, which is ~ces· 
sarily our type of, the primeval paternal authority, is 
equally difficult to understand •as an institution of 
civilised life, whether we consider its incidence on the 
person or its effects on property. It is to be regretted 
that a chasm which exists in its history cannot be 
more completely filled. So far as regards the per­
son, the parent, when our information commences, has 

, over his children the jus vitce necisqu~, the power of 
. ------ - -·-·- . - . --. 

,, life and death, and a fortiori of uncontrolled ~orporal 
chastisement; he can modify their personal condition 
atpleasure; he can give a wife to his son; he can give 

•his daughter ip. ~arriage; he tan-divorce his children 
Qf either sex; he ca:ri transfer them to another family 
by adoption; and he can ~ell them. Late in the Im-· 
perial period we find vestiges of all these powers, bu~ 
they;:t~e _re~_l!ce~ ':ith~n_yery n~rrow liEUts. The un­
"'qualified right of domestic chastisement has become 

"" a right of brin.gipg dom~sgc_ Qifen<;_~s under t!1e cog­
nisance of the civil magistrate; the privilege of dic­
tating marriage has declined into a conditio;:;al veto ; 

· the l~?e~ty of selling has been virt?ally abolished, · 
and adqption itself, destined to lose almost all its 
ancien.t importance in the reformed system of J usti­
nian, can no 1onger be effeoted without -tb.e assent of 

• 
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the ~hild transferred to the adoptive parentag~. In 
. sh~rt, we are b;ought very close' to the verge of the 
ideas which have at length prevailed in the modern 
wor:W.. But between these widely distant epochs 
there is an interval of obscurity, il'nd we can only 
guess at the causes wh1.ch permitted the Patria Potestas Jlw ~ 
to last as Ion~ did by rendering it more tolerable 
than it appears. eT~ve dis~ha:~e ~f the mos_t 
important amongthe cl_uties wh~ch the son owed to the 
~t~te.~st ~ave ~emper~d t~e authority of his paren~, 
if they did not annul it.~ We can readily persuade 
ourselves _tha-c- the paternal despotism could not b\1 
brought into play, without great scandal, against a 
man of full age occupying a high civil office. During 
the earlier history, however, such cases of practical 
emancipation would b"e rare compar~d with those• 
·which must have been created oy the constant war;; • 

• of the Roman republic. .The military_ trj.bun,e and 
the priv~te so!dier, who were in the field three-quar­
ters of a year during the earlier contests, at a later 
period the proconsul in charge of a province, and the· 
legionaries who occupied it, cannot have had practical 
~eason to regard themselves as the slaves of a despotic 
master; and all these avenues of escape tended con­
stantly to multiply themselves·. Victories led to 
conquests, conquests to occupations; the mode of 
occupation by colonie"l was exchanged for the ~ystem 
of occupying provinces by standing armies. Each 

• 



... 
t 

140 PRIMITIVE SOCIETY AND ANCIENT LAW. • CRAP. v. 

step ~n advance wa~ a call for the expatriatiott ol 
more Roman citizens, and a fresh draft on the blood 
of the failing Latin race. ~We may infer, I think, 
that a strong sentiment in favour of the relax.ation 
of the Patria Po~estas had become fixed by the time 
that the pacification of the world commenced on 
the establishment of the Empire.) The first serious 
blows at the ancient institution are attributed" to the 
earlier Crosars, and some isolated interferences of 
Trajan ffild Hadrian seem to have prepared the 
ground for a ~eries of express enactm~l).ts which, 
though we cannot alway~ determine their. dates, we 
know to have limited the father's powers on -the one 
hand, and on the other to have multiplied facilities 
for their voluntary surrender. The older mode of 

•getting rid of. the Potestas, oy effecting a triple sa~e 
• 9f the son's person, ·is evidence, I may remark, of a 

very early feeling against. the unnecessary prolonga- • 
tion of the powers. The rule which declared that the 
son should be free after having been three times sold 
by his father seems to have been originally meant 
to entail penal consequences on a practice which 
revolted even the imperfect morality of the primitive 
Roman. But even before the publication of the 
Twelve Tables, it had been turned, by the ingenuity 
of the jurisconsults, into an expedient for destroying 
the palental authority wherever the father desired 
that it should cease . 

• 
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• ¥any of the. cab.ses which halped to mitigate tb~ 
.stringency of the father's power over the persons of 
his children are doubtless among those which do not 

'lie u.ron th~ face of history. "\Ve cannot tell how 
far pub~c -~pinion may have paraly,sed an authority 
which the law confe~ed; or how far natural affection 
may have rendered it endurable. ~th~ugh the 
powers over the person may have been latterly no-~) 
minal, ti:e~~~~ of_ the extant Aomanjuri~- ;;;,.~ 1 
prudence suggests_~~~~ the f~tl.!~r's rights over the_ iJ 
son's proper~y _were always exerci.sed witho~t_ s~r~Ele /-. .. 1 

to the full extent to which they were sanctioned by 
law. There is nothing to astonish us in the latitude 
of these rights when they first show themselves. 
The ancient law of Rome forbade the Children under Q.... ,r.;: 
Power to hold property apart from their parent, ore'rt:: 

• r""' 
. (we should rather say) never cbntemplated the poq- &~~·· 

~ sibility of their claiming a.separate ownership. ~ 
father was entitled to take the whole of the son's ... -··- ··-- ·- ---- ~- ~~ -· --··-·· -- - - ~.- . ~ ·- . --- =.<...-.-.... 
acquisitions, and to enjoy the benefit of his contracts, 

~i!ho~~. ~eing ent::ug~<l in _any co~pen;ating 1iS::" 
~i~i~y. So much as this we should expect from the 
constitution of the earliest Roman society; for we 
can hardly form a notion of the primitive family 
group unless we suppose that i!s members brought 
their earnings of all kinds into the common stock, 
while they were unable to bind it by impr~vident 
individual. &ngagements.. The true enigma of the 

• 

• 

. . 
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PatriA Potest.as does •not reside hete, but in the slow~ 

ness with which t~ese p~~._:ietary rr~leges ?i tl~e 
parent were curtailed, and in the circumstance that, ... -·--- ~ ~-~ ~---.. 

before they were seriously diminished, the vyhole 
~ civilised world w~s brought within their sphere. (No 

innovation of any kind was attempted till the ~t 
years of the Empire, when the acquisitions of soldiers - -··- ·-- . 
on service were withdrawn from the operation -of the 
Patria Potestas, doubtless as part of the reward of 
the armies which had overthrown the free common­

wealth=y 1'hre~~l_J!i_:~~~e2'wards the same immu­
nity was exten~ed _ ~o the ea_!'~~ngs af persons w~o 

. _ .. we!:_e _ in ~e -~i~ e~ployment of the state.. Both 
changes were obviously limited in their application, 
and they were so contrived in technical form as 
cto interfere as little as possible with the principle 

• qf Patria Potestas. lt certain qualified and dependent 
ownership had always been. recognised by the Roman. 
law in the perquisites and sav!ngs which slaves and 
sons under power were not compelled to include in 
the household accounts, and the special name of this 

permissive property, ~e~~l~~' was applied to the ac­
quisitions newly relieved from Patria Pote~aB, which 
were called in the case of soldiers Castrense ~eculium, . "' -

· and Quasi-castrense Peculium in the case of civil ser-
vants. Other modifications of the parental privileges 
followed, which showed a less studious outward 

• 
respect for the ancient principle. §!1ortly~r_the 

• 
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i.ptr<iduction of the Quasi-castrense Peculium, •Col!-...:..----,-· . ~ 

~ta?tine the Gr~t took ~~y~the faQler's ah!olu~e ( 
c<>ntrorover li!o:Periy which his children had i~~~ri.~~d tt 
~-their.. m_Qth.e_:r., anc!_ J;~_d!Jc-ed it -to ·a Y:.~~' or J., 
life-interest. A few more changes of slight import- ()( ----- . ance followed in theW estern Empire, but the furthest ~-
point reached was in the East, under J ustiniaQ.. who ,._ .-
enacte<l that ~le!s_ th~ ~~quis~tions of -~h~- ~~~~e[4 
derived from the ~~ent)_ O'YU, :@"Operty, the pare11t'~ ... ~ 
rig~f-o;r the~ _should 110t extend_ beyond- enja.y- :­
ing their produce fo! the period of his.life. Even , 
this, the utirl<fst relaxation of the Roman Patria 
Potestas, !eft it far ampler and severer than any 
analogous institution of the modern world. • The 
earliest modern writers on jurisprudence remark that 
it was only the :fiercer "and ruder of the conquerors • 

• 
of the Empire, and notably the "nations of Sclavonic; 
-origin, which exhibited a .Patria Potestas at all re­
sembling that which was described in the Pandects 
and the Code. All the ~ermanic immigrants seem · 1 

to have recognised a corporate union of the family· 
under the 1f!:..U~d2 or authority of a patriarchal chief;, 
but his powers are obviously only the relics of a de­
cayed Patria Potestas, and (ell far short of those 
enjoyed by the Roman father: The Franks are 
particularly mentioned as not having the Roman 
Institution, and accordingly the old Frencl~ law­
yers, even. when most busily engaged in filling the 

• 

• 
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inter~tices of bar bar~ us customs With rules of RGmap. 
law, were obliged to protect themselves against the 
intrusion ~f the Potestas by_ the express maxim, 

)f, ,.~- . ~ ... .J.. '"~.I ~ .• •.t· ~. - .,.~._ 

Puyssance de pere- en France n' a lieu. The te:~jacity 
of the Romans in maintaining this relic of their most 

• nncient condition is in itself remarkable, but it is less 
remarkable than the diffusion of the Potestas over 
the whole of a civilisation from which it hard once 
disappeared. While the Castrense Peculium consti­
tuted as yet the sole exception to the father's power 
over property, and while his power over his children's 
persons was still extensive, the Rontan citizenship, 
and with it the Patria Potestas, were spreading into 
every corner of the Empire. Every African ·or 
Spaniard, every Gaul, Briton, or Jew, who received 

•this honour bl gift, purchasE!, or inheritance, placed 
\1imself under the Roman Law of Persons, and, though 
our authorities intimate that children born before the• • 
ncquisition of citizenship could not be brought under 
Power against their will, children born after it and 

"all ulterior descendants were on the ordinary footing 
of a Roman filius familias. It does nolfall within the 
province of this treatise to examine the mechanism of 
the later Roman society, but I may be permitted to 
remark that there is.little foundation for the opinion 
which represents the constitution of Antoninus Cara­
calla conferring Roman citizenship on the' whoie of . . 
his subjects as a measure of.small importa:qce.· How-

• 
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~veu we may interpret it, it m~st have enorm·ously 
enlarged the sphere of the Patria Pote~tas, and .~t 

seems to me that the tightening of family relations 
whiclt it etiected is an agency which ought to be kept 
in view more than it has been, in afcounting for the 
great moral revolutidh which was transforming the 
world. 't-1~ 

Before this branch of our subject is dismissed,.(~~~ 
it should be observed that the Paterfamilias was '•·' \. 
answerable for the delicts (or torts) _q.f his .. Sons under {_tt) 
P~w~; -He was similarly liable for the torts of his 
slaves; but in both cases he originally possessed the. 

~i~g~la:cpr1vilege of tendering the deliJ?-guent's __ p~r.s~m 
~ ~f~Jl s-;_tfsf~I~~~ the_drunage. -The responsibility 
thus incurred on behalf of sons, coupled with the 
mutual ~ncapacity of Parent and Child. under Power • 
to sue one another, has seemed· to some jurists to• 
be best explained by the a~sumption of a "unity of 
person 11 between the Paterfamilias and the Filius­
familias. In the Chapter on Successions I shall at- . 
tempt to show in what sense, and to what extent, this 
''llllity" can b~ accepted as a reality. I can only say 
at present that these responsibilities of the Paterfami-
lias, and other legal phenomena which will be discussed 

hereafter, appear to me to point ~t £_ertain duties _Q~~fd~ 
the primitive Patriarchal chieftain which balanced his ' 
--.____;....._ .., - .. - . . 
rights •. · I conceive that, if he disposed absolutQ.ly cf 
=--·~ 

the persons .and fortunes of his clansmen, this repre.: 
' • tL 

. . 
• • 
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sentative ownership •was coextensi,!'~]Y.ith a liability ---- ·- -·-
to provide for all members of the brotherhood.out of 
theCOiiimon- :t\1nd.- The difficulty is to throw: our­
~elves -~ut or our habitual associations sufficiently for 
conceiving the njtture of his obligation. It was not 
a legal duty, for law had not y~t penetrat;d into the 
precinct of the Family. To call it rnoral is perhaps 
to anticipate' the ideas belonging to a later stage of 
mental development; but the expression ~' moral 
obligation " is significant enough for our purpose, if 
we understand by it~ duty semi-consciously followed 
~~ enforced rather by instinct and• habit than by 
definite sanctions. • • 

q'he Patria Potestas, in its normal shape, has not 
been, and, as it seems to me, could not have been, a 

• generally dur~ble institution. • The proof of its former 
.universality is therefore incomplete so long as we 
consider it by itself ; bu~ the demonstration may b<! 
carried much further by examining other departments 

. of ancient law which depend on it ultimately, but not 
by a thread of connexion visible in all its parts or to 
all eyes. Let us turn for example to Kinship, or in 
other words, to the scale on which the proximity of 
relatives to each other is calculated in archaic juris-

. prudence. Here again it will be convenient to em­
ploy the Roman terms, Agnatic and Cognatic relation­
ship,. C!!J!na!!:!:. relation~hip is simply the conception 
of kinship familiar to modern ideas ~\t is the relation-

• 
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• 
§._hip ~ris~s:..!~ro_ugh ~~~~: descent froin the same 
Eair .of. ~ar!~ed j)erso:n§l~_ .:whether-.the-descent_be, 
t~-~h~ough !ll~les or_ fewales.) A,qnatic relation­
ship is. something very different: it excludes a num­
ber of persons whom we in our day ilhould certainly 
consider of kin to ourselves, and it includes many 
more whom we should_ never reckon among our 
kindred: It is in truth the connection existing be­
tween the members of the Family, conceived as it 
was in the most ancient times. The limits of this 
connexion are far from conterminous with those of 
modern relationShip . 

• 
Cogna.tes then are all those persons who can trace 

their blood to a single ancestor and ancestress; of if 
we take the strict technical meaning of the word in . . . 
Roman law, they are all who trace thmr_)}}ood.to_the 

~~~te -~arriage ?fa_ c~!ll!fl.On p~!r. "Cognation" • 
iso therefore a relative term,.and the degree of con­
nexion in blood which it indicates depends on the 
particular marriage which is selected as the com- . 
mencement of the calculation. If we begin with the 
marriage of father and mother, Cognation will only 
express the relationship of brothers and sisters ; if we 
take that of the grandfather and r-andmother, then 
uncles, aunts, and their descendants will also be in­
cluded in the notion of Cognation, and following the 
same process a l~rger number of Cognates ma:f be 
continually obtained by choosing the starting point 

J.~ 
.. 
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high;r and higher up in the line of ascent. AU this 
is easily understood by a modern; but who are the 

~~~s? In the first place, ~hey are all ~~~yogJ!at~~ 
who trac~ their connexion exclusively_ through \Ilale,l:l. 
A- table of Cogryttes is, of course, formed by· taking 
each lineal ancestor in turn and including all his 
descendants of both sexes in the tabular view; if 
then, in tracing the various branches of such a ge­
nealogical table or tree, we stop whenever we come 
to the name of a female and pursue that particular 
branch or ramification no further, all who remain 

... --------a~~- dj!scendants of women have ~ee_n excluded 
are Agnat~s, and their connection together is Agnatic 
Re?ati~nship. I dwell a little on the process which 
is practically followed in separating them from the 

• Cognates, because it explains a memorable legal 
• maxim, " Mulier e;t finis familiro "-a woman is the 

- -· ~,- - -- II ---·-- -----·"" 

terminus of the family .• A female name closes the 
._._...._ -~ -

branch or twig of the genealogy in which it occurs. 
None of the descendants of a female are included in 
the primitive notion of family relationship. 

If the system of archaic law at which we are look­
ing be one which admits Adoption, we must add to 
the Agnates thus obtained all persons, male or female, 

• 
who have been brought into the family by the artifi-
cial extension of its boun9.aries. But the descendants 
of s~ch persons will only be Agnates, if they satisfy 
the conditions which have just been described . 

• 
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What then is the reason of this arbitrary incldsion 
and exclusion ? Why should a conception of Kinship 
so elastic as to include strangers brought into the 
family. by adoption, be nevertheless so narrow as to 
shut out the descendants of a female member ? To 

• 
solve these questions ewe must recur to the Patria 
Potestas. The foundation of Agnation is not the ------- ----
~r~ia_ge o( F~~~ a~d Mother, but th~ _all_!hority of 
th~ Father. All persons are Agnatically connected, 
together who are under the same Paternal Power, or' 
who have been under it, or who might have been un­
der it if their h'hea] ancestor had lived long enough · 
to exercise •his empire. In truth, in the primitive.' 
view, Relationship is exactly limited by Patria Potes- ~ ' 

~as. Where the Potestas begins, Kinship begins; 
and therefqr_e_~~_2Pt~tives are.am.ong---the kin- • 
d:r._ed: "Where the Potestas ends,· Kinship ends ; so. 
that a son emancipated by "Q.is.father loses _aJl rig~_!s 

- ~ ~ ·--~ J 

of Agnation. And here we have the reason why the 
des~endants of females are outside the limits of ar­
chaic kinship. _If a woman~died unmarri~d, she could 
have no legitimate descep.dants. _If she married, he: 
children fell under the -Eatria. .Potestas, not of _ber 
Fathe~1 qut of her Husband, and thus were lost to 4er 
o~ f1:tmily. It is obvious that the organization of -
primitive societies would have been confounded, if men 
had called themselves relatives of their mother's .rela­
tives. The .inference would have been that a person 
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migRt be subject to two distinct" Patrire Potesiates; 
but disti~ct Patrire Pot~states implied distinct juris­
dictions, so that anybody amenable to two of them at 
t4e same time would have lived under two ditferent 
dispem;ations. As long as the Family was an impe-

• 
rium in imperio, a communit,1 within the common-
weal~ governed by its own institutions of which the 
parent was the source, !~~ limitation of r~a<tionsbip 

:, ';:,, ~o the Agnates was a necessary se~urity ~gains_! a 
, conflict of laws in the domestic forum. 

-:#" The Paternal Powers proper are extinguished by 
<c- :utlie death of the Parent, but Agnatitm is as it were 

a mould which retains their imprint afte~ they have 
ceailed to exist. Hence comes the interest of Agna­
tion for the inquirer into the history of jurisprudence. 

• The powers .themselves are• discernible in compara-
• tively few monuments of ancient law, but Agnatic 
Relationship, which imylies their former existenci, 
is discoverable aln;10st everywhere. There are few 
indigenous bodies of law belonging to communities of 
the Indo-European stock, which do not exhibit pecu­
liarities in the most ancient part of their structure 
which are clearly referable to Agnation. In Hinil<.?o 
la.w, for example, which is saturated with the primi-

- tive notions of family dependency, killship_~_entirely 
4gna~ic, and I am informed that in Hindoo genea­
logie& the names of women are generally omitted 
altogE-ther. The same view of relationship pervades 
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so ruuch of the laws of the races who overran 'the 
~ 

Roman Empire as appears to have really formed part 
of their primitive usage, and we may suspect that 
it "'ould have perpetuated itself even more tha;n it 
has in modern European jurisprudence, if it had not . ' 

. been for the vast ii1fl.uence of the later Roman law 
on modern thought. The Prootors early laid .4old on 
Cognation as the natuml form of kinship, and spared 
no pains in purifying their system from the older 
conception. Their ideas have descended to us, but 
still trJlg_~{-!gnation are t~~~-~een_in man.r..of the: 
modern rule~f .@ecession after death. The exclusion ~ 

;[.females and their -~hild;en from governmental 
functions, commonly attributed to the usage of the 
Salian Franks, has certainly an agnatic origin, being 
desy,5~~-d from the aneient German r~le of successioa 
to all,2.dial property. In Agnatlon too is to be sougJ:t 

• the explanation of that ex.traordinary rule of English 
Law, only recently repealed, which prohibited brothers' 
of the half-blood from succeeding to one an.other's 
lands. In the Customs of Normandy, the rule applies, 
to uterine brothers only, that is, to brothers by- the 
;;arne mother but not by the same father ; and, 
limited in this way, it is a strict qeduction from 
the system of Agnation, under which uterine brothem­
are no relations at all to one another. When it 
was transplanted to England, the English judges, 
who had. DQ clue to its principle, interpreted it as 



152 PRUHTIVE SOCIETY A..'D AKCIENT LAW. CHA.l'. v. 

a gen~ral prohibition against the· succession of .the 
half-blood, and extended it to consanguineous brothers, 
that is to sons of the same father by different wives. 
In all the literature which enshrines the pretended~ 
philosophy of law, there is nothing more curious ~han 
the pages of elaborate sophistry tin which Blackstone 
attempts to explain and justify the exclusion of the 
half-blood .. 

It may be shown, I think, that the Family? as held 
together by the Patria Potestas, is the ni~~s out of 
which the entire Law of Persons has germinated. Of 
aU the chapters of that Law the most important is 
that which is concerned with the status of Females. 
It ha~ just been stated that P.rimitiv.e_J.urisp!!udeilce, 
tl}.ough. it does. not allow-a .. "\\:oman to. cmnmunicate.. 
.any rights qf Agnati~Jtt JoJwr• descendants, includes 

• h~lf..ne_y:er~hel~.ss in . ~he Agnatic :p;nd. Indeed, 
the relation of a female to the family in which she • 

• 
was born is much stricter, closer, and more durable 
than that which unites her male kinsmen. We have 
~everal times laid down that ear~y law takes notic~ of_ 
F__amil_i~§.5~nly .. ; this is the same thing as saying that 
it only taltes notice oLpersons _ ex~I:.tising__ratr!.ft 
Potestas.._ahdfaccordingly the only principle on which 

t 
...tt_~fi-®chises. a_son•Qrgr~t}d~<,>n _at __ the de~.tluf..hl~ 
,Parent, is _;t_ c.onsideration of the capacjty_ in"!:te!~nt in 
such son or grandson to become himself..the he~d. of 

e 
.,.. ~ nen:_f:±.mily ann the root of a new set. of Parental 
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Pow@rs.' But a woman, of course, has no capftcity 
- - ~ 

oj_ tl1e kind~and no title_acc_ordingl.Y. to the liberat~on 
which it confers. There is therefore a peculiar con­
trivan.ce of archaic jurisprudence for retainiim her 
in the bondage of the Family for life. This is the 

• institution known to -the oldest Roman law as the 

~~rpe~-T~teJ~e of_W Q!!!~n, 1J11.der :n:_hich ~_F~m-~~ 
~hough ·relieved from her Parent's authority by his 
d~cease, continues subject through life to her near~st 
male !·elations, or to her father's nominees, as her 
Guar~_ians. f~rJ?e~~al Guardian~hip j§. obviously 
1ieither more nor less than an artificial prolongation . ··-._.:...-.... ~ -· -----· ... - ----- ......._ ·-
of the "!>atria Potestas, when for other purposes it -· ......,._--. ... _ - . ~ . 

has been dissolved. In In~ia, the system survivGs in 
absolute completeness, and its operation is so strict \ 
that a Hindoo Mother :fi_·equently becomes the ward • 

• 
of her own sons. Even in Europe, the laws ofthe. 
Scandinavian nations reRpe~ting women preserved it 
until quite recently. The invaders of the Western 
Empire had it universally among their indigenous 
usages, and indeed their ideas on the subject of 
Guardianship, in all its forms, were among the most 
retrogressive of those which they introduced into the 
\V estern world. But from the mature Roman jurispru­
dence it had entirely disappeared~ We- should k~ -
almost nothing about it, if we had only the compila­
tions of Justinian to consult; but the discove;y of 
the manuscript of Gains discloses it to us at a most 
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interesting epoch, just when it had' fallen into complete 
discredit and was verging on extinction. -The great . 
jurisconsult himself scouts the popular apology offered 
for it in the mental inferiority of the female se;r, and 
a considerable part of his volume is taken up with 

• descriptions of the numerouS' expedients, some of 
them displaying extraordinary ingenuity, which the 
Roman lawyers had devised for enabling W 6men to 
defel\t the ancient rules. Led by th~ll;-_t_h.e.ory_of_Na­
t-qral Law, }g~j~r!~:o~sults J:!a<l_eyi4ently at this time 
a~sumed the equality of the sexes as a principle of the_ir 
code of equity. The restrictions whith they attacked 
were, it is to be observed, restrictions on the disposi­
tion. of property, for which the assent of the woman's 
guardians was still formally required. Control of 

• her person was apparently qt:tite obsolete. 
, • 

1 1Ancient l~w suBordinates the woman to her blood­
~- ' relatio~s, while a prime yhenomenon of ;odern juris--
-- • - .f 
prudence has been her subordination to her husband. 
The history of the change is remarkable. It begins 

··far back in the annals of Rome. Anciently, there 
were three modes in wE.ich marriage might be con-

~---·- - -

tracted according to Roman usage, one involving a 
religious solemnity, the other two the observance of 
certain secular formalities. By the religious marriage 

;, or C!!_nfarref!:!if!!Li by the higher form of civil marriage, 
r•. whicu was called CQe!!'P.!Jon; and by the lower form, 

which was termed f.!!"!'!!. th~ Husband_. ~<cJ.!:lirei!J_ 
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~E_m~er of r .ghts over the person and property -of his 
wife, which were on the ·whole in excess of such as are 
conferred on ~im in any sy~tem of modern jurispru­
den~. Brt in what capacity did he acquire them ? 

0{ Not as_Hu~~ap,d4'b1Ji~~Fat~§J;. ·By the Confarreati~n, 
'I: • • • 

Coemption, and Usu~, the woman passed zn rnanumw. !i.1 
viri, that is, in law ~h~ became the Daughter of" [1,.. 

her ltushmd. She was included in his Patria 
.... - . . ~ --~-

Potestas. She incurred all the liabilities sp1iJ.nging 
out of it while it subsisted, and surviving it when it 
had expi ~ed. All _h.er_ property became absolutely 
hi~ anQ... ;he w~u.etained_in _tutelag_e_after his _2.wh . -

to, !h~_·g ~rdian_:'!ho:p _h_e h~d _appointed _ ~y__ will:. 
These thee ancient forms .of marriage fell, however, 

/- , gradually into disuse, so that at the most splendid 
· ~ ' period of Roman greatness, they had almost entirely• 

• 
given place to a fashion_oLwedlock,-old apparentl_x, 

·but not hitherto conside::r;ed reputable-which was 
founded on a modification of the lower form of civil 

·~'>\. 
marriage. Without explaining the technical mecha-
nism of the institution now generally popular, I maj 
describe it as amounting in law to a little more than.-~. 

temporary d()p..Q_sit q_f_th.e_ 'JO~:'!!!__ln:_her famiJy. The1 __ v 
rights of the family remained unimpaired, and .tb.e j 
l~dy continued in the ~utelage of guardians_whom.heri.

1 

pare~ts l1ad appof!l!ed and whose privileges of c_~:r;t-
t~ol overrode, in m_any IJ!aterial respects, th~ iFferioF­
uuthority .of. her _husband. The consequence was , 
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that t'he situation of the Roman female, -w_bether roar-- ~----r - ..... 
ried or U!!g!arried,-became one of g~so~al__and 
pr?prietary independence, for--tne- tendency of the 
later law, as I have already hinted, was to r~duce 
the power of the guardian to a nullity, while the 

• form of marriage in fashion co~~rred on tQ_~_hQ~ba~d 
, -~~ compensatiug superiority. J?ut Christi~gity, tended 

-'."~;~ewhat fro~_the very first to narrow this rema,rk- _· j) 
able ~erty. Led _at first by justifiable disrelish for 
the- loose practices of the decaying heathen world, 
but afterwards hurried on by a passion of asceticism, 
the professors of the new faith looked with disfavour 
on a marital tie which was in .fac~ the laxest the 
West.ern worg_hgs se,eJ?-. The latest Roman law,_ so 
faras it i~ touched by the Coiistit~tio~s of the Chris-

ot1an EmperOI:f". bears ·some marks of a reaction against 
t.he liberal doctrines ot the great Antonine jurisconsults. 

And the prevalent state ~f religious sentiment may• 1.1) 
explain why it is that q:odernjurispruge_n_ce, forged in · 
the furnace of barbarian conquest,_and formed_by. th.e 
·fusion of Roman jurisprudence with pat!-'iarchal U§:;tge, 

b.;-absorbed, among its rndimel_!ts,_ m_pch_!!l:9!.~ tha,r: ---- -. -

ysu~l of those rules concerning the position ofw.ow(ln 
which belong peculiarly to an imperfect civiliza~i-P?· 
Duri!1g the troubletera which begins modern history, 
and while the laws of the German and Sclavonic 
immig,rants remained superposed like a separate layer 
ubovc the Roman jurisprudence of their. provincial 
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su~ects, the worrien of the dominant races ar~ seen 
everywhere under various forms of archaic guardian­
ship, and the husband who takes a wi(e_fl;'9Jll.J!.P.Y 

famij.y exc~pt his _own y~s _a_ mon.~_:y-pric:_ __ ~~· 
relations for the tutelage which they surrender to 

- -··- y • -- .... __ _ 

him. When we mdve onwards, and the code of the 
·middle ages has been formed by the amalgamation of 
the, two systems, the law relating to worn e.; ;,rri;sc '1 ~ 
the ~tTt-fup of its double origin. The princ1nle of '. l-<'jJ 

• 'if/I!C '(t 
the ~man_jurisprudence is so far triumphant that , 
unmarried females are generally (though there are _1 

local exceptions to-the rule) reiieved from the bondage 
of the fa~ily; but the arc~aic principle of the ba!ba:­
rians has fixed the position of married womeu, and 
the husband has drawn to himself in his marital 
cii~!'~c~er_the powers which had once belonged to hi~ 

- . 
'Yife's male kindred, the onlY diffe~epce_ be~g_that l}e 

,f ~Q.k.m~er ~urch~sesb.~~ pripleges. At~th_is p~nt there­
fore the modern law of Southern and Western Europe 
begins to be distinguished by one of its chief cha-

~ racteristics, the comparative freedom it allows to 
unmarried women and widows, the heavy disab~ities 
i~ imposes on wives. It was very long before the 
subordination entailed on the other sex by marriage 
was sensibly diminished. The principal and most 
powerful solvent of the revived barbarism of Europe 
was always the codified jurisprudence of Jus­
tinian, wherever it was studied with that passionate 
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enthu~iasm which it seldom faileCI. to awaken .• It 
covertly but most efficaciously undermined the cus­
toms which it pretended merely to interpret. But 
the Chapter of law relating to marded women. was 
for the most part read by the light, not of Roman, 
but of Canon La;, which in no <1ne particular departs 

:· so widely from the spirit of the secular jurisprudence 
· as in the view it takes of the relations created by 
marri~e. This was in part inevitable, since no 
society which preserves any tincture of Christian 
institution is likely to restore to married women the 
personal liberty conferred on them 11y the middle 

Roman law, but t~e _p~opri~~isabiliti~s -~t. l!!;trried 
females stand on quite a different basis from their 

...,._ -- .. 
personal incapaciti€s, and it is by the tendency of 
their doctrines to keep alive· and consolidate the 

• 
fqrmer, that the expositors of the Canon Law have 
deeply injured civilisation .• There are many vestiges • 
of a struggle between the secular and ecclesiastical 
principles, but the Canon Law nearly everywhere 
prevailed. In some of the French provinces, married 
women, of a rank below nobility, obtained all the 

r powers of dealing with property which Roman juris-
1 prudence had allowed, and this local law has been 
largely followed by tlie Code Napoleon; but the state 
of the Scottish law shows that scrupulous deference 
to the ~octrines of the Roman jurisconsults did not 
always extend to mitigating the disabilities.of wives. 
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The •systems however which are least indulge~t to 
married women are invariably those which have 
followed the Canon Law ex.clusively, or those which~ 
from .the lateness of their contact with European 
civilisation, have never had their archaisms weeded 

out. The J)ani~h and Swe4is~ Ja!Vs; harsh for many \ \l 
centuries to aH females, are still much less favourable 
to wives than the generality of Continental codes. 
And yet more stringe~ in the proprietary inCJI!t>aci-

ties it imposes i~ the En.glish CQmmon Law, w.Qich~ 
borrows_{~r the .greatest-.number of its Jundameutpl 

princip~~s Jr~m· th.e jurisprudence of the _Ca_nq_nis.ts. 
-f~d;ed, the part of the Common Law which prescribes1 

the legal situation of married women may serve to 
give an Englishman clear notions of the great insti­
tution which has been "the principal subject of this • 

• chapter. I do not know how "the operation and. 
nature of the ancient Patrill Potestas can be brought 
so vividly before the mind as by reflecting on the 
prerogatives attached to the husband by the pure 

,English Common Law, and by recalling the rigorous· 
- consistency with which the view of a complete legal 

subjection on the part of the wife is carried by it, 

where it is untouched by equity or statutes, through 
every department of rights, duties, and remedies. 
The distance between the eldest and latest Roman 
law on the subject of Children under Power llljty be 
considered .as equivalent to the difference between 
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the @ommon law and the jurisprlldence of the Court 
of Chancery in the rules which they respectively 

:J, apply to wives. ,J 

·'', If we were to lose sight of the true origin of 
·' Guardianship in both its forms, and were to employ 

• 

the common language on these <topics, we should £nd 
ourselves remarking that, while the Tutelage of 

';:'' ·women is an instance in which systems of .archaic 
.... i(law ~ush to an extravagant length the fiction of 
;.l suspended rights, the rules which they lay down for 
·i the Guardianship of Male Orphans are an example of 

.
1 
a fault in precisely the opposite direction. _ !'_u:h 
slstems _ termin3-te the Tutelage of Males• at. an ex: 
~raordinary early period. Under the ancient Roman 
law, which may be taken as their type, the son who 

o was delivered from Patria Potestas by the death of 
pis Father or ·Grandfather remained under guardian­
ship till an epoch which f~r general purposes may be 1 , 

described as arriving with his £fteenth year; but the I 
arrival of that epoch placedhim at once in the full 

1 

• enjoyment of personal and proprietary independence. 
The period of minori~ J~.:pp.ears_therefore _to __ hav~ 
been as unreason~bly ~hort_~~ _the duration of_t4e 
disabilities ouom~!!__'!_a~ _pr~p_osterously long. But, 
in point of fact, there was no element either of 
excess or of shortcoming in the circumstances which 
gave .their original form to the two kinds of guardian­
ship. Neither the one nor the other .o~ them was 
based on the slightest consideration 'of puhlic 01' 
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priv&te convenience. The guardianship ·of •male 
orphans was no more designed originally to shield 
them till the arrival of years of discretion than the 
tutelllge of women was intended to protect the other 
sex against its own feebleness. Th~ reason why th~ ~~ 
death of the father de!ivered t~ :::on from..the.bondage ~ ----- -·- -~. 
~~ ~~e family_~~ tJte El9Il.~!3 . .-C.apa~ity_£or_b~J~QI;tl_ing.4im.- · 
s~lf the l:J.e~ ~r(~ .A_~w f?-rn,ily_and. the founder ofa_neJV 
PatrLa Potestas : no suc.!LEapacity-was.. poss~_by 
tb.e woman, and therefQr{Lsb.e .... was....neuer .epfranchised. ----- --- _..._ ___ _ 
Accordingly the Guardianship of Male Orphans was a 
contrivance for"keeping alive the semblance of subor­
dination t~ the family of the Parent, up to the time 
when the child was supposed capable of becoming a 
parent himself. It was a prolongation of the_:eatria 
Pote~_to th;-J)eri~d. .of bare phy_si~al manhood. • 
:fteilded with puberty, for the rigour of the theory· 
tlemanded that it should d<\SO. Inasmuch, however, 
as it did not profess to conduct the orphan ward to 
the age of intellectual maturity or fitness for affairs, • 
it was quite unequal to the purposes of general con­
venienc~ . and this the Romans seem to have dis-

Wt--~,- ·:Y" 
covereq at a very early stage of their social progress. 

· One of the very oldest monuments of Roman legisla­
tion is the ~Lex Lrotorfa OJ;'_ Plrotorla., which placed all 
free males who were of full years and rights under 
the temporary, control of a new class of guardians,~ If 
called 0.£r..at!Ji'~ whose sanction was required to 

M 
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validate their acts or contracts. ·The twenty.·sU.th 
c:-= 

year of the young men's age was the limit of this 
statutory supervision ; and it 'is exclusively with 
reference to the age of twenty-five that the terms 
"majority" and;' minority'' are employed in Roman 
law. Pupilage, or wardsJ!!:P, in modern jurisprudence 
has adj~ted its;lf -~ith tolerable regularity to the 
simple principle of protection to the immatl1rity of 
yout~both bodily and mental. It has its natural 
termination with years of discretion. But for pro- l 
tection against physical weakness, and for prot~9._tion I 
again!'t intellectn;,l incapacity, the R.Omans lo;ked .toi 
tw~-differentins~itutions, distinct both in theory ancl; 

design. The ideas attendant on both are combined 
in the modern idea of g!la~nsh_ip. . . 

o - The Law ~£Persons conta:ns but one other chaptel' 

•which can be usefully cited for our present purpose. 
The legal rules by whiah systems of mature juris• 

prudence regulate the connexion pf Afa_stgr _and Slave, .{ 
• present no very distinct traces of the original con­

dition common to ancient societies. But there aru 
reasons for this exception. There seems to be some­
thing in the institution of Slavery which has at 
all times either shocked or perplexed. mankind, 

• 
however little habituated to reflection, and however 
slightly advanced in the cultivation of its moral 
instincts. The compunction which ancient commu­
nities almost unconsciously experienc(:d. appears to 

have always resulted in the adoption of some'imagi-
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narj principle up~n which ~ or at l;ast a 
rationale, ~ slavesy__could~15e plausi_bly founded. 
Very early in their history the Greeks explained the 
instiootion as grounded on ~he intellectual inferiority 
of certain races, and their consequent natural aptitude 
for the servile condition. The Romans, in a spirit 

...a: 

equally characteristic, derived it from a. supposed 
agreement betw~1~ the_vic_tQ!:_a!!d the vanquished, in 
which the first stipulated for the perpetual ~ices 
of his foe, and the other gained in consideration 
the life which he had legitimately forfeited. Such 
theories were not only unsound but plainly unequal 

• 
to the case for which they affected to account. Still 
they exercised powerful influence in. many \vays. 

They satisfied the conscience of the Master. They 
• • perpetuated and probably incre~sed the debasement 

of the Slave. And they naturally tended to put out of 
tight the relation in whiclt servitude had originally 
stood to the rest of the domestic system. This 
relation, though not clearly exhibited, is casually. 
indicated in many parts of primitive law, and more 
particularly in the typical system-that of ancient 
Rome. 

Much industry and some l.earning have been 
bestowed in the United States of America on the 
question whether the Slave was in the early stages of 
society a recognised member of the Family. There is 
a sense in which an affirmative answer must certainly . 

M2 
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be given. It is clear, from the •testimony botk of 
ancient law and of many primeval histories, that~ 
Slave_I~ight u11d_er~ c_erta~n conditions be made t_.h~ 

'ijei49r_ UIJiYersal.Successor,ofthe-1\:!.ast~r, anq this 
significant faculty, as I shall explain in the Chapter 

• 1 on Succession, implies that the- government and re-
! presentation of the Family might, in a particular state 
i of circumstances, devolve on the bondman. It·seems, 
how~r, to be assumed in the American arguments 
on the subject that, if we allow Slavery t.o have been 
a primitive Family institution, the acknowledgement 
is pregnant with an admission of the moral defensi­
bility of Negro-servitude at the present moment. 
Whllt then is· meant by saying that the Slave was 
originally included in the Family? Not that his situ-

o ation may nq,t have been tlie fruit of the coarsest 
<:~motives which can actuate man. !,The simple wish to 

I 

; use the bodily powers of.another person as a means 
of ministering to one's own ease or pleasure is doubt-

. less the foundation of Slavery, and as old as human 
nature.) When we speak of the Slave as anciently in­
cluded in the Family, we intend to assert nothing as 
to the motives of those who brought him into it or kept 
him there ; we merely imply that !QJl tie which_'Qpund 
~im to his master ~as regarded as one of the same 
general character with that which united every other 
member of the group to its chieftain. This conse­
quence is1 in fact, carried in the generpl assertion 
already made, that the primitive ideas of mttnkind 
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wc~e unequal to c~mprehending any basis of the con­
nexion inter se of individuals, apart from the rela­
tions of family. The Family consisted primarily of 
those who belonged to it by consaJg_:Iinity, and iext 
Q{ those who had been engrafted ~n it by ~n; 
but there was still a third class of persons who were 
only joined to it by common subjection to its head, 
and tliese were the Sl.e,~es. The born and the adopted 
subjects of the chief were raised above the S],we by 
the certainty that in the ordinary course of events 
they would be relieved from bondage and entitled to 
exercise :Rowers of their own; but that the inferiority . ' ---
of the Slave was not such as to place him outside the -- ·-- --- -··-·- -·~- -· ·--- -----~ 

pale of the Family, o~uc~_as to ?~g!_a9:e him~-~ 
footing of inanimate pE2£erty, is clearly proved, I 

..... _ -- --~-. 

think, by the many traces which .remailj of his ancient • 
capacity for inheritance in the last resort. It would; 

•of course, be unsafe in th!i highest degree to hazard 
conjectures how far the lot of the Slave was mitigated, 
in the beginnings of society, by having a definite. 
place reserved to him in the empire of the Father. It 
is, perhaps, more probable that the son was practi­
cally assimilated to the Slave, than that the Slave 
shared any of the tenderness which in later times was 

• 
shown to the son. But it may be asserted with some 
confidence of advanced and matured codes that, 
wherever servitude is sanctioned, the Slave hall uni­

formly great~r advantages under systems which pre­
serve· some memento of his earlier condition than 
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under' those which have adopted some other theory of 
his civil degradation. The point of view from which 
jurisprudence regards the Slave is always of great 
importance to him. The Roman law was arr~sted 

' in its growing tendency to look upon him more and 
more as an articfe of pr~perty 'by the theory ?f _the 
Law of Nature; and hence it is that, wherever sen-,j_­
tude is sanctioned by institutions which hav~ been 
deepl~affected by Roman jurisprudence, the servile 
condition is never intolerably wretched. There is a 
great deal of evidence that in those American States 
which have taken the highly Romanised code of 

• Louisiana as the basis of their jurisprudence, the lot 
and prospects of the Negro-population were better in 
many material respects, until the letter of the funda-

o mental law w~s overlaid by recent statutory enact­
ments passed under the influence of panic, than 
under institutions foundeg. on the English Common­
Law, which, as recently interpreted, has no true place 

_for the Slave, and can only therefore regard him as a 
chattel. 

We have now examined all parts of the ancient 
Law of Persons which fall within the scope of this 
treatise, and the result of the inquiry is, I trust, to 

• give additional definiteness and precision to our view 
of the infancy of jurisprudence. The. Ci.Yjllaws. of 
Statei first make their appearance as the Themistes 

( of a patr~ar~hal sovereign, and w,e can now see that 

these Themistes are .P!O~a-~]y only_a devel<?_~_~rm_ 
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I 

o{jJJ.e_ irresponsibl~c_OmlJlfl.Jtds.._wbicb.)>-in-3. still 8arlier 
condition of the race, the head of each i§9.late.d..house: 
4QLd may hav~ addressed_to_his .:wives,.his_chil<ken, 
ap.d )lis sl_aves. But, even after the State has been 
organised, the laws have still an extremely limited 
application. Wheth~r they retaifi their primitive 
character as Themistes, or whether they advance to 
the condition of Customs or Codified Texts, t~a.r~. 
bii1ding not on in<!_ividp.als, but onJia,mjJie~. Ancient 

- - "- -- , 
iurisprudence, if a perhaps deceptive comparison may 
be employed, may be likened to International Law, 
:filling nothing, as it were, excepting the interstices 
between fhe great groups which are the atoms of 
society. In a community so situated, th~ ~gi§latiop. 

of assemblies and the jurisdiction" of Courts reach 
only to the heads of "fa:q1ilies, an.!Jo every other • . . 
in,divigual_tl.l.~;r_ule_of ~on9-_ugtjs"the law of:j:tis ho~e., 

.ofwhich his Parent is the Jegislator. But~h~_sp~er~ 
of civil law, small at first, tends steadily to enlarge 

itself. The agen~~ of leg~ change,.Yictions, _Equity, 
a:p._d L~.gislation, are brought in turn to bear on the· 
primeval institutions, and at every point of the pro­
gress, a_ great~r number of personal rights and .a 

larger amount of property a~e _:em~ved from the _d~: 
~estic forum to the cognizance •of the public tribu­
nals. The ordinances of the government obtain 
gradually the same efficacy in private conce:r;ns as 

in matters. of state, and are no longer liable to be 

overridden by the behe.sts of a despot enthroned by 
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each hearthstone. We have in the annals of Roman 

law a nearly complete history of the crumbling away 
of an archaic system, and of the formation of new in­
stitutions from the re-combined materials, instit~ions 
some of which descended unimpaired to the modern 
world, while otMrs, destroyed ~r corrupted by con­
tact with barbarism in the dark ages, had again to be 
recovered by mankind. When we leave thiS" juris­
prudence at the epoch of its final reconstruction by 

. ~ 

Jus tin ian, few traces of archaism can be discovered 
in any part of it except in the single article of the 
extensive powers still reserved to the living Parent. 
Everywhere else principles of convenience, ~r of sym­
metqr, or of simplification-new principle_s, at. any 
rate-have usurped the authority of the jejune con-

o siderations which satisfied the conscience of ancient 
times. Everywhere·a new morality has displaced the 
~anons of conduct "and t~e reasons of acquiescence· 
which were in unison with the ancient usages, because 
in fact they were born of them. 

The movement of the prog~·essive societies has 

been uniform in one respect. Thrp_ugh, .ulLits course 
i~t _~-a§ been distinguished by the gradual dissoluti~n 
of family dependency, and the growth of individual 
obligation in its pl:Ice. The Individual is steadily 
s~bstituted for the Family, as the unit of which civil 

; laws take account. The advance bas been accom· ... . 
plished at varying rates of celerity, a1.1d. there are 
societies not absolutely stationary in which the col-
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lapse of the ancient" organisation can only be perooived 
by careful study of the phenomena they present. 
But, whatever its pace, the change has not been 
subjeft to reaction or recoil, and apparent retarda­
tions will be found to have been occasioned through 
the absorption of allChaic ideas a1!d customs from 
some entirely foreign source. Nor is it difficult to 
see what is the tie between man and man which re­
places by degrees those forms of reciprocity in rights 

~ , ' 

and duties which have their origin in the Family. It is 
Contract. (Starting, as from one terminus of history, 
from a condition of society in which all the relations~ 

of l?ersg:p.~ are S:!-!_mme~~- in the rela~ions oCFamily, 
we seem to have steadily mo~ed towards a pha$e of 
. -- . . - ---· ·- ,., ..,_ -·- -
social order in which all these relations arise from 

t!!e fre~ ~greement Jf ·!r_:.d~v~duals.) In Wester~&, CJ-· 
Europe the progress acliieved ih this• direction ha~ 
J::>een considerable. Thus the status of the Slave has . ·- _ _...-

disappeared-it has been superseded by the ,contrac-
~.Ala:tio.n..._Qf_ t~e servant to l!i.Lw..a.ster. The 
status of the ~].a_under Tut.clage, if the tutelage· 
be understood of persons other than her husband, has (t.} 
also ceased to exist; from her coming of age.to.her 
marriage all the relations she may form.are.-rell;\tjQ.ns 
o:f.contract. So too the status of the Son under PQW~-{.3; 
has no true place in the law of modern European 
societies. If any civil obligation binds togeth~r the 

Parent an4 the child of full age, it is one to which 
only oontract gives its legal validity. The apparent 
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exceptions are exceptions of that•stamp whic:P,-iJlus­
trate the rule. The child before years of discretion, 
the orphan under guardianship, the adjudged lunatic, 
have all their capacities and incapacities reg!Jlated 
by the Law of Persons. But why? The reason is 
differently exprl!ssed in the coD.ventionallanguage of 
different systems, but in substance it is stated to the 
same effect by all. The great majority of Jurists are 
constant to the principle that the classes of persons 

just m~ntioned are subject to extrinsic control on the I 
single ground that they do not possess the faculty of 
forming a judgment on their own interests; in other 
words, that they are wanting in the first ~ssential of

1 

an engagement by Contract. : 
The word Status may be usefully employed to 

o construct a formula expressi"ng the law of progress 
~hus indicated, whi<!h, whatever be its value, seems 
to me to be sufficiently ascertained. All the forma 

• 
of Status taken notice of in the Law of Persons were 
derived from, and to some extent are still coloured 

·by, the powers and privileges anciently re&iding in 
the Family. If then we employ j)t3-t_..~fu,...,agreeably 
with the usage of the best writers,&> signify these_ 
p~rS<:)nal cqigli.:tioJ~S qply, and avoid applying the 
term to such conditions as are the immediate or 
remote result of agreement, we may say that the _...... 
I!!QVeJilent of the pro_gressi:YEL_§Ocieties has hitherto 
been a movementJ'?'om Stq,tu~J.tLf;:Jg)tract .. - -----· -

• 
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• 
CHAPTER VI. 

THE EARLY HISTORY OF TESTAMENTARY SUCCESSION. 

, 
IF an attempt were made to demonstrate in England 
the superiority of the historical method of investiga­
tion to the modes of inquiry concerning Juris­
prudence which are in fashion among us, no depart­
ment of Law would better serve as an example·than 
Testaments or Wills. Its capabilities it owes to its 
great length and great continuity. At the beginning • 

• 
of its history we find ourselves in the very infancy of 
.the social state, surrounde~ by conceptions which it 
requires some effort of mind to realise in their an­
cient form; while here, at the other extremity of its 
line of progress, we are in the midst of legal notions· 
which are nothing more than those same conceptions 
disguised by the phraseology and by the habits of 
thought which belong to modern times, and exhibit­
ing therefore a difficulty of another kind, the diffi­
culty of believing that ideas which form part of our 
everyday mental stock can really stand in n~ed of 

analysis an_? examination. The growth of the Law of 
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Will~ between these extreme points can be tmced 
with remarkable distinctness. It was much 1e§~ i!t· 
!errupted at the epoch of the birth of fe'tldalism, than 
the history of most other branches of law. It ~' in· 
deed, true that as regards all provinces of jurispru­

dence, the brea~ caused by the division between 
ancient and modern history, or in other words by the 
nissolution of the Roman Empire, has beetJ. very 
greatl~ exaggerated. Indolence has disinclined many 
writers to be at the pains of looking for threads of 
connexion entangled and obscured by the confusions 
of six troubled centuries, while other inquirers, not 
naturally deficient in patience and indu~try, have 
bee:rr misled by idle pride in the legal system of their 
country, and by consequent unwillingness to confess 
its obligations. to the jurispr~dence of Rome. But 
these unfavourable i~fluences have had comparatively 
little effect on the pro~ce of Testamentary Law: 

~ J2_:l,!"Q!!rians ~wm·e cou~adly strangers to any 
• such conception _as that of a ·will. The best 
ati"thorities agree that. th~~e is no trace of it in 

those parts of their written codes which comprise 
the customs practised by them in their original seats, 
and in their subsequent settlements on the edge 

.• 
of the Roman Empire. But soon after they became 
mjxed with t~e population of th_e_RQPll.m._prqy:i.gc~ 

• •;;.t,4.,4c,ft:;:. ~.:.'I"\" 

they .approP!iated frorp. the Imperial jurisprudence 
- -1....-~ 

the _c~ception of a vVJll~ at vrst in par..t.,.~fter---

• 
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w~in a~ its lntegiliJ. The influence cff the 
Church had much to do_witb thi.s.mpid assbuj]ation. 
The ecclesiasti;~Go:wer_had_v.er..y _earJy_s..ucceedfld_·tp_ 
thos~ privileges of cust<_?dy and registration of Testa­
~~nts whi~h ~~.;e;ai 0~ the heathen temples had en­
joyed; and even thul'f early it was a1most exclusively 
to private bequests that the religious foundations 
owed their temporal possessions. Hence it is that 
the decrees of the earliest Provincial Com1cjls per­
petually contain anathemas against those who deny 
the sanctity of -Wills. Here, in England, Church in­
fluence was certainly chief among the causes which 
by universal acknowledgement have prevented that 
discontinuity in the history of Testamentary • ~~w 
which is sometimes believed to exist in the history of 
other provinces of Jurisprudence. 1:_he juris_djction • 
over one class of Wills was delegated to the Eccle.­
-s~astical Courts, which applied to them, though not 
always intelligently, the principles of Roman juris­
pr!ldence ; and, though neither the Courts of Coll!mo 
Law nor the Court of Ql:!an~ery owned ~y positiv 

equid __ not escape the pote_:g.t influence of_a system ... o 
s(lttlcd rules in course .. of.. application by their side. 
The ~nglish law of testamentary succession to ~- ~ 

, sonality has become a modified form of the dis:pen-~ 
sation under which the inheritances of Roman citizens -.q 
were admiuistered. 
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1 t• is not difficult to point out th~ extreme differ~nce 
of the conclusions forced on us by the historical treat­
ment of the subject, from those to which we are con­
ducted when, without the help of history, we merely 
strive to analyse our primajacie impressions. I sup-

• pose there is nobody who, starting from the popular or 
even the legal conception of a Will, would not imagine 
that certain qualities are necessarily attache<1 to it. 

, , . Jle wo~1ld,. say, for example, that a Will necessarily 
,.,c. 'II '. 
· takes effe<;t at death only-that it is ~ecret, not known 

as a matter of course to persons. ~aking interests 
under its provisions-that it is revoca~le, i.e. always 
capable of being superseded by a new act of testation. 
Yet ·I shall be able _to.._..sh,o.lLthat .there. was . .a. time 

when none of theHe c_haracteristics belQnged to a Will. 
0 TheTesta~q,ts from which • our Wills are directly 

+ • .-t I' 

- descended at first to6k effect immediately on their exe-
cution ; they were not secr6t ; they were not revocable:· 
Few legal , agencies are, in fact, the' fruit of more 

.complex historical agencies than that by which a 
man's written intentions control the posthumous dis­
position of his goods. Testaments very slowly and 
gradually gathered round them the qualities I have 
mentioned ; and they did this from causes and under 
pressure of events which may be called casual, or 
which at any rate have no interest for us at present, 
except so far as they have affer~ted the history of 
law. 

• 
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At a time when.legal theories were more abu!1dant 
than at present-theories which, it is true, were for 
the most part gratuitous and premature enough, but 
which nevertheless rescued jurisprudence from that 
worse and more ignoble condition, not unknown to 

• 
ourselves, in which nothing like a generalisation is 
aspired to, and law is regarded as a mere empirical 
pursuit-it was the fashion to explain the ready 

and apparently intuitive PJ~ception wh~ch ~e h!ve 
of certain qualities in a Will, by saying that they-

. were natural to it, or, as the phrase would "run iii"" 
full, attached to it by the Law of Nature. Nobody, I 

• 
imagine, would affect to maintain such a doctrine 
when ones it was ascertained that all these charatter­

ist.ics had their origin ~vithin historical memory ; at 
the same time vestiges of the ~heory. of which the • 
doctrine is an offshoot, linger in forms of expression 

1vhich we all of us use, and ]_)erhaps scarcely know how 
to dispense with. I may illustrate this by mentioning 
u position common in the legal literature of the seven-. 
teenth century. ;__The jurists of that period very com-·~~' 
monly assert that the p_ower of ';I.'t=:_st~#on itself is o£1 f:.; 

;C- '.Natural Law, that it is a right conferred by the Law ,Jfu. ,;,-, 
' of Nature~ Their teaching, thou_gh all persons may ~}r;t 

not at once see the connexion, is in substance followed "-'"''' ' 
(,) "" 1 

by those who affirm that the right of dictating or -~~-< 
controlling the posthumous disposal of property is a I~ 

(!-<•' 
necessary ~r 'natural consequence of the proprietary . 
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. 
right~ themselves. And every student of tech!llcal 
jurisprudence must have come across the same view, 
clothed in the language of a rather different school, 
which, in its rationale of this department of• law, 
treats succession ex testamenta_ as the mode of devolu-... --·· 
tion which the property of deceased persons ought 
primarily to follow, and then proceeds to account for 
succession _ab inte_stato as the incidental provision of 
the lawgiver for the discharge of a function which 
was only left unperformed through the neglect or 
misfortune of the deceased proprietor. These opinions 
are only expanded forms of the more compendious 

• 
doctrine that Testam~y ~ispg§itioll.!s an in&t.i}u-
tion'of the law of Nature. It is certainly never quite' 
safe to pronounce dogmatic~lly as to the· rani,, of 

o association e~brace? by modern minds when they 
reflect on Nature and her Law; but I believe 'that 

!ll9~}. _.PElrs_oi).s,_ who affinn that the Testament~ry 

Pow~ j~ of Natural Law, may be ~~}<en to imply ·. 
either that, as a matter of fact, it is un{y~:r:f:lal.; or that/t:) e,_,;.ft __ -- _ .• 

~a~i~n~ are prompte~ to s_anction it by an original-in-_ 
stinct and impulse. With respect to the first of these 
positions, I think that, when explicitly set foHh, it· 
can never be seriously contended for in an :tge which 

• 
has seen the se~ere restraints imposed on the~ T.esta-
mentary Power by the Code N!!]!olegn, and has wit­
ne~~ the steady ~ultipllcati~n of systems for yv¥ch . 
the French codes have served as a mo'dsl. 1'o the . 
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• • 
seco'nd assertion we must object that it is contrary to 

~~ ·~-~<-~·~---·--·- ··-
the best-ascertained facts in the early history -ofJaiv; · 

-- -·~ _............... - :::-:.-~~ __...;.: ~-......-- ~- - -----......___ 
anal"'"ventu.re to affirm generally that, in all indi-
genofls societies, a condition of jurisprudence in which 

:;· Testa~entary: _pri'-':ile~es ar.e not alJo:wed,_Qr rather t.lk'-:­

- not contemplated, has preceded that later stage of 

legal d:'-'tllopment in which the mere will of the pro- 2 N) [I.e· 

prietor is permitted under more or less of restriction 7«> tc.., 

to override the claims of his kindred in blood-
The conception of a Will or Testament cannot be 

. considered by itself. It is a member, and not the 
first, of a. series of conceptions. In.its_elf a Will is 
simply the instrument by _which_the-intention.of the 
test;,tor is declared. It must be cle~r, I think,· that 
before such an instru:vtent takes its turn for dis­
cussion, there are several prelitninary points to be 
examined-as for example, what is it, what sort of 
i:i,ght or interest, which p~ses from a dead man on 
his decease ? to whom and in what form does it pass? 
aJ?.d how came it that the dead were allowed to coli- • 
. trol the posthumous disposition of their property ? 
Thrown into technical language, the dependence of 

-

the v~rious conceptions which contribute to the 
notion of a Will is thus expresse<l. A Will or T~- CWej. c 

. IE:ei?:t is an instrume~t ~ wh~ch the devolution of an 
inheritance is prescribed. Inheritan?e is_ a fo~m __ of 

~;:r~~l. sn:cession: A_ un~ve1:sal succ~ssi~~]t a ~ 
succes~~<?_n _t.o a umv~~~-zurl_i~ _u~:~ve!slty~ 

t N 

I 
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rjghts' and dJJ_t~. Inverting this order we Rave 

therefore to inquire what is a universkas jJ:tr'is; what 
~ is a universal succession; what i§._the.fol!m-Of-univ-er­
\ ';af"~essio~ which is call~-d ~n inheritance? •And 

tnere-are also tl""o ·f~ther questions, independent 
to some extent of the points 'I have mooted, but 
demanding solution before the subject of Wills can 
be exhausted. These are, how came an inheritance 

to be CEliltrolled in uny case by the testator's volition, 
and what is the nature of the instrument by which it 
came to be controlled ? 

,. The first question relates to the universjtas juris; 
that is a university (or bundle) of rights and duties. 
~A uriiversitas juris is a collection of rights and duties 
!united by the single circum~tance of their having 

,. :b~longed at one tim~ to some one person. It is, as it 
were, the legal clothing of some given individ1_1al. It 
is not formed by grouping together any rights and 
any duties. It can only be constituted by taking all 

.the rights and all the duties of a particular person. 
The tie which so connects a number of .rights of 

• property, rights of way, rights to legacies, duties of 
specific performance, debts, obligations to compensate 
wrongs-which so ~onnects all these legal privileges 
and duties together as to constitute them a universitas 
juris, is the fact of their having attached to some 
individual capable of exercising them. Without this 
jact there is no university of rights and "daties. The . 

\ 
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• expression universitas juris is not classical, but for the 

notion jurisprudence is exclusively indebted to Roman 

law ; nor is it at all difficult to seize. ~ e must en-\ 
de~vour to collect under one conception !he whole 
set of legal relatio~s in which e~h one of us stands+-

- 1 

to the rest of the __ !Y.9t:ld.""' These, whatever be their~ 
~·- ... 

char.acter and composition, make up together a univer-
sitas juris; and there is but little danger of mistake in 
f~rming the notion, if we are only careful to ~em ember 
that duties enter into it quite as much as rig!!_ts. Our 
dutiesillay overbalance our rights. A man may owe 
more Ulan he is worth, and therefore if a money 
value is set on his collective legal relations ij.e may 
be what is called insolvent. But for all that the 
entire group of righ~s and duties which centres in. • 
him is not the less a "juris uni-versitA.s." 

We come next to a " universal succession.'' A 
universal succession is a• succession to a universi;;; 
---~-_,.. .•. -- .-... -· ·--- . 

jU1~is. It o_ccurs __ w.:hen._ one_m?-P._ ~s invested wi~h 

the legal clothing of anothe!', p~oming at the san:ie 
moment subject to all his lia.bilitie~ and- entitled_ to 
~11 his rights. In order that the universal succession 
may be true and perfect, the devolution must take 

..,_, place uno ictu, as the jurist~ phrase it. It is of ---course possible to conceive one man acquiring the 
whole of the rights and duties of another at different 

• 
periods, as . for example by successiv~ purchases ; or 

he II!ight acquire them in different capacities, part as 

li! 
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• • 
heir, part as purchaser, part as legatee. But though 
the group of rights and duties thus made up should 
in fact amount to the whole legal personality of a 

• particular individual, the acquisition would not be 
, a universal successi<1n. In order tltat there may be a 
:true universal succession, the transmission must be 
' c:-:-: 
such as to pass the whole aggregate of rights ,and 
duties at the sarne moment and in virtue of the same 

legal cap:city in the recipient. !4e. not~~-n ~f ~~:\ -: 
universal succession, like that of a 'juris universitas,' '. 

l'Spe!;manent in jurisprudence, th<::>~gl:J. _in th~_~nglish 
legal system it is obscured by the great Val'iety of 
capacities in wlllch rights are acquired, and, above· 
all, by the distinction between the two great provinces 

Qf English property, "realty '• and "personal\ty.'' 
Th~ succession of an Assignee in bankruptcy to the 
entire property of the bankrupt is, however, a uni-• . 
versal succession, though, as the assignee only pays 
debts to the extent of the assets, this is only a modified 
form of the primary notion. Were it common among 
us for persons to take assignments of all a nian's 
property on condition ~f paying all his debts, such 
transfe~s would exactly resemble the universal suc­
cessions known to the•oldest Roman Law. When a 
Roman citizen adrogated a son, i. e., took a man, P-Qt 

...-.c:";; 

already. under Patri~ Potestas, as his adoptive ~hild, 

he succee~ed universally to the adoptive chp_a'~ estate; 
i. e., he took all the property and bec~me liable fol· all 
the obligations. Sehral qther forms ~f universal 
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~uccession appear in the primitive Roman ~aw, but 
infinitely the most important and the most durable of 
all was that one with which we are more immediately 
concerned, Hroredi (as _.o:c_.Inheritance. Inheritance . -----~-~-- .· ' 

was a universal succession, occurring at a death. 
The universal sy.ccessor was Hrores or .Heir. He 
stepped at once into all the rights and all the duties 
of the dead man. He was instantly clothed with his 
~ntire legal person, and I need scarcely add that the 
special character of the Hrores remained- the same, 
whether he was named by a Will or whether he took 
on an intestacy. The term Hrores is no more emphati­
cally l'lsed of the Intestate than of the Testamentary 
Heir, for the manner jn which a man becam~ Hreres 
had nothing to do with the legal character he sus­
tained. The de~d· man's universal successor, how­
ever he became so, whether by Will or by Intestacy~ 
was his Heir. But the Heir was not necessarily a 

• single person. (,A g:oup __ of_ p!rrsons, considered in 
law as a single unit, ~ht su~ce~d as co-heirs to the 
Inheritance!\ 

I 

. Let me now quote the usual Roman definition 
of an Inheritance. The reader will be in a posi­
tion to appreciate the full force of the · separate 
terms. Hmreditas est succe.s~io in universum. jus quod 

defunctus habuit (" an inhe~c~ is a succession to 
the entire legal position of a deceased man"). The 

- - . - . ~ 

notiolf w;,as that, though the physical person of the 
deceased ~ad perished, his .legal personality survived . . 

'· 
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and des~ended unimpaired on his Heir or Co-heir~ 
in whom his identity (so far as the law was con­
cerned) was continued. Our own law, in constitu­
ting the Executor or Administrator the representati¥e 
of the deceased to the extent of his personal assets) 
may serve as an illu!itration of the theory from which 
it emanated, but, although it illustrates, it does not 
explain it. The view of even the later Roman Law 
required a closeness of correspondence between t~ 
position o:rthe deceased and of his Heir which is no 
feature of an English representation j and, in the 
primitive jurisprudence everything turned on the 
continuity of succession. Unless provision wa'3 made 
in the will for the instant devolution of the testator's 
rights and duties on the Heir or Co-heirs, the testa­
~ent lost all its effect. 

In modern Testamefltary jurisprndenc~, as in the .. -·- ~ ' 

later Roman Law, the object of first importanee- is 
- .... 

the execution of thB testator's intentions. In the 
~n.ci~l!t Jaw of R01p_e_the ;~bj~ct of co~r~spondi~g 
cateft~i~~~s .;as the -b~stowal of the Universal Succes-

' 
r ~... ·- •-v 

s1on. One of these rules seems to our eyes a principle -.-
dictated by common sense, while the other looks 
very much like an idle crotchet. Yet that without 
the second of them the-first would never have come 
into b~ing, is as certain as any proposition of the 
kind can be • 

• 
In order to so~ve this apparent parado~~ and to 
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bring into greater clearness the train of ideas ~hich 
I have been endeavouring to indicate, I must borrow 
the results of the inquiry which was attempted in the 
earl~r portion of the preceding chapter. We saw 
one peculiarity invariably distinguishing the infancy 

of society. :Men a:ae regarded artd t,Eeat~~'-E.£~ 
i~dividuals, but_ al;ays as members of a particular. 

group. Evesy.bo_dy_is_:firs~ -~ citizen, and then, as a: 
dti~en, he is a member o(gis order~of ~~-aristocracy .___.. - -~.-~· ~ ~ 

or a democracy, of an order of patricians or pl~beians ; 
or, in those societies which an unhappy fate has 
a:ffiicted with a special perversion in their course of 

develop~nt, of a caste. ~'~ js_l! member of a 

gens, h~?_or cl~n.; and 1~, h~ is~- :tp.e!!!Qe_r~of 
nis family. This last was the narrowest and most 

.......... ., -- ·- ·-
personal relation in wliich he stood; nor, paradoxical • 

as it may seem, wa~ h~~v_er !eg!trded as Mmse(f, as .a~-'~-.. 
• distinct individual. His indiv~<;luality_was.swallow:ed 

• 
up in his family. I repeat the definition of a primi-
tive society given before. It has for its units, not 
individuals, but groups of men united by the reality 
or the fiction of blood-relationship. 

It is in the peculiarities of an undeveloped society 
that we :;eize the first trace of a universaumccessiou. 
Contrasted with the organisatioo of a modern state, 
the commonwealths of primitive times may be fairly 
described as consistjng of a number of little despotic 

~ . 
government", each perfectly distinct from the rest, 
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each ,absolutely controlled by the prerogative ()f a 
single monarch. But though the Patriarch, for we 
must not yd call him the Pater-familias, had rights 
tht;ts extensive, it is impossible to doubt th~t he 
lay under an equal amplitude of obligations. If he 
governed the family, it was for cits behoof. If he was 
lord of its possessions, he held them as trustee for his 
children and kindred. He had no privilege or position 
distinct from that conferred on him by his rela.tion 
to the ~etty commonwealth which he governed. The 
Family, in fact, was a Corporation; and he was its 
representative or, we might almost say, its Public. 
officer. He enjoyed rights and stood under duties, 
but ~be rights and the duties were, in the contempla-

, tion of his fellow-citizens and in the eye of the law, 
.. quite as much those of the collective body as his own. 

Let us considc!r for tt moment, the effect which would 
be produced by the death of such a representative .. 

• In the eye of the law, in the view of the civil magis-
trate, the demise of the domestic n,uthority would be 
•a perfectly immaterial event. The person represent­
ing the collective body of the family and primarily 
responsible to municipal jurisdiction would bear a 
different name ; and that would be all.. The rights 
and obligations whi~h attached to the deceased head 
of the house would attach, without breach of con­
tinnit;r, to his successor; for, in point of fact, the;y 
would be the rights a:J+d obligations of the _family, and 



ORAP, VI, THE FAMILY A CORPORATION. 18~ 

the, family had the distinctive characteristi<J of a 
~orporation-that it never died. Creditors would 
have the same remedies against the ne; chieftain as 
agai~st the old, for the liability being that of the still · 
existing family would be absolutely unchanged. All · 
rights available to tlee family woul-d be as available 
after the demise of the headship as before it-except 
that the corporation would be obliged-if indeed 
language so precise and technical can be properly 

· used of these early times-would be oblige<1 to sue 
under a slightly modified name. 

The history of jurisprudence must be followed in 
its whole •course, if we are to understand how gra­
dually and tardily society dissolved itself int0o the. 
component atoms of which it is now constituted-by .,.. 
what insensible gradati6n; the ~relation of m~n to man • 
substituted itself for the relation" of the individual tQ 
his family, and of families to each other. The point . . .. 
now to be attended to is that even when the reyolu-
tion had apparently quite accomplished itself, even 
when the magistrate had in great measure assumed· 
the place of the Pater-familias, and the civil tribunal 
substituted itself for the domestic forum, nevertheless 
the whole scheme of rights and duties administered 
by th~ judicial authorities rema~ned shaped by the 
influence of the obsolete privileges and coloured in 
every part by their refiec6on. The1;e seems _little 

qtiestion th~t. the devolution of the Universitas Juris, 
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so sbenuously insisted upon by the Roman Law as 
the iirst condition of a testamentary or intestate suc­
cession, was a feature of the older form of society 
which men's minds have been unable to dissociatP.from 
the new, though with that newer phase it had no true 

or proper connection. It seems, in truth, th~t tp~pro­
longation of a man's _legal existence in his heir, or in 
a gi"oup- of co~heirs, is neither more nor less than a cha­

rfi._c~eristic of the famziy transferred by a fiction w tlte 

indJ_vidual. Succession in corporations is necessarily 
univ:ersal, and the family was ; corporation. Corpo­
rations never die. The decease of individual members 

makes no difference to the collective exist~nce of the 
aggPegate body, and does not in any way affect its legal 
incidents, its faculties or liabilities. Now in the idea 
of a Roman universal succession all these qualities of 
J1 corporati1n • seem· to have been transferred to the 

individual citizen. H~~hysical death is allow~~ 
exercise no effect o:n ~h~legal_p..QI;litiQ_n..)vhj_cl! he_iill~d, 
apparently on the principle that that position is to be 
adjusted as closely as possible to the analogies of a 
family, which, in its corporate character, was not of 
course liable to physical extinction. 

I observe that not .a few Continental jurists have 
much difficulty in comprehending the nature of .the 
connection between the conceptions blended.in a uni­
versu.l succession, and there is perhaps no topic in the 
philosophy of jurisprudence on which t~eir specula-
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tions, :¥5 a general rule, possess so little value. But 
t,he student of English law ought to be in no danger 
of stumbling at the analysis of the idea which we are 
exammljlg. Much light is cast upon it by a :fiction 
in our own system with which all lawyers are familiar. 
English. lawyers classify-corporations a~ Corpor~ti.<JPS 
aggregate and Corporations_ sole. A Corporation 

..._..,__._-- . - _....-- --· -
ag~te. is a true corporation, but a CorE.orat~on 

sole is .an individual, being a member of a series of 
i~di~d~ai~~vho i~ invested by a fiction with• the 
qualities of a Coi·poration. I need hardly cite the 

King or the Parson of a Parish as instances of Cor­
porations sol~. The capacity or office is here con­

sider~d ap51:rt from~ the pill:ticUI_ar.,... per~~Jvh~m 
~met? !i.me may occupy--it, and, this capacity being 
perpetual, the series of individuals who :fill it are 
clothed with the leading attribute of Corporations­

Petpetuity. {Now in the olde1~ theory of Roman Law 
the individual bore to the family precisely the same 
relation which in the rationale of English jurispru .. 
deuce a Corporation sole bears to a Corporation 
aggregate.) The derivation and association of ideas 
are exactly the same. In fact, if we say to ourselves 
that for purposes of Roman Testamentary Juris­
prudence each individual citizen was a Corporati~n 
sole, we shall not only realise the full conception of 
an inheritance, but have constantly at command t]Je 

clue to the assylllption in which it originated. It iR 
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a~ axiom with us that the King never dies,,being a 
Corporation sole. His capacities are instantly :fill~d 
by his successor, and the continuity of dominion is 
not deemed to have been interrupted. With the 
Romans it seemed an equally simple and natural 
process, to el:l'minate the faci of death from the devo­
lution of rights and obligations. The testator lived 
on in his heir or in the group of his co-hei~s. He was 
in law the same person with them, and if all¥ one in 
his \estamentary dispositions had even constructively 
violated the principle which united his actual and his 
posthumous existence, the law rejected the defective 
instrument, and gave the inheritance tt> the kindred 
in blood, whose capacity to fulfil the conditions of 
heirship was conferred on them by the law itself, and 
not by any document which by possibility might be 
erro~eously franied. 

When a Roman citizen died intestate or leaving no 
• valid Will, his descendants or kindred became his 

heirs according to a scale which will be presently 
described. (.The person or class of persons who suc­
ceeded did not simply represent the deceased, but, in 
conformity with the theory just delineated, they con­
tinued his civil life, his legal existence~ The same 
resultf:! followed• when the order of succession was 

determined by a Will, but the theory of the identity\ 
~etween the dead man and his heirs was certainly much 
older than any form of Testament qr .. phase of Testa· 

... 
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, . 
mentary jurisprudence. This indeed is the proper 
moment for suggesting a doubt which will press on 
us with greater force the further we plumb the depths 

• of this subject-whether wills would ever have come 
into being at all if it ha~ not been for .these remark­
able ideas connected with universal succession. Tes­
tamentarY. law is the application of a principle which 
may be explained on a variety of philosophical hy-

• 
potheses as plausible as they are gratuitous ; .it is 
interwoven with every part of modern society, and it 
is defensible on the broadest grounds of general 
expediency .• But the warning can never be too often 
repeated, that the grand source of mistake in questio~s 
of jurisprudence is the impression that those reasons 
which actuate us at the pl'€Sent moment, in the main­
tenance of an existing institution,. have• necessarily 
anxthing in common with the sentiment in which the • 

institution originated. It i.s •certain that, in..the-0l~·· 
R9_~an _ !-aw of _Inheritance,, the notion_ of_ ::t_ 'Yill_o! ) 
testa~eJ!t is inextricably mixed up, I might almost .· • 
;ay -confounded, with the theory of a man's posthu-,. · 

~ous existence in the person of his heir. 
The conception of a universal succession, :firmly a~ 

it has taken root in jurisprudence,.has not occurred 
spontaneously to the framers of every body of laws. 
Wherever it is now found, it may be shown to have 
descended from Roman law; and with it have coine 
down a host of legal rules on the subject of Testa-
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~ 

mE!nts and Testamentary gifts, which modern practi-

tioners apply without discerning their relation to th~ 

parent theory. But, in the pure Roman jurisprudence, 
• 

the principle that a man lives on in his Heir-the 
elimination, if we may so speak, of the fact of death 

• • 
-is too obviously for mistake the centre round which 
the whole Law of Testamentary and Inte~tate suc­
cession is circling. The unflinching sternness of the 

• 
Rom§-n law in enforcing compliance with the govern~ 
ing theory would in itself suggest that the theory 
grew out of something in the primitive constitution 
of· Roman society ; but we may push the .proof a good 
way beyond the presumption. It happens th~t several 
technical expressions, dating from the earliest insti­
tution of wills at Rome,. have been accidentally 
preserved t(;) us .• We have in Gaius the formula 

• of investiture by which the universal successor was . 
created. vVe have the• ancient name by which the 
person afterwards called Heir was at :first designated. 
We have further the text of the celebrated clause in 
the Twelve Tables by which the Testamentary power 
was expressly recognised, and the clauses regulating 
Intestate Succession have also been preserved. All 
these archaic phrJtSes have one salient peculiarity. 
They indicate that what passed frol!hthe_ Testator to 

t~~ _Heir was the F_a_;;{iyt t-~,;. th;_ aggregate QL 
rights a~ __ duties containe<!__in J!ll'-l_ Patria Potestas 
~--~ ·---- . and growing out of it. The material property is in 
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three instances not mentioned at all; in two others, 
· it is viRibly named as an adjunct or appen.dage of the 

Family. Th~ .oEig~al -~?~!~!ll-~t_JV_a§, there­
fore an instrument,_ or (for it was probably not at 
first in writing) a procee!l.ing, by w:IJ.ich the devoll}-

- . ---· ... 

tion of the Family was regulated. It was a mode...Q.f . . --
:leclaring who was to have the chieftai!lship, in SQC-

cession •-tatlie Testator. ·when \Vilis are understood 
to have this for their original object, we see ~t once 
how it is that they came to be connected with one of 
the most curious relics of ancient religion and law, 
the sacra, ~r Family Rites. These sacra were the 
Roman form of an institution which shows itself . 
wherever society has not wholly shaken itself free 
from its primitive clothing. They are the sacrifices) 
and ceremonies by which the brothe:rhood of the 1 s·c 
family is commemorated, the pledge and the wit-f 
ness of its perpetuity. Wl\atever be their nature­
whether it be true or not that in all cases they are 
the worship of some mythical ancestor-they are • 
everywhere employed to attest the sacredness of the 
family relation; and t4_erefore t1tey_ as:quire promine~t 
significance a_nd importance, whenever the continuou~ 
existen.:ce ~f_ the Family is endangered by a change in 
t~e person of its chief. Accordingly, we hear most 
about them in connection with demises of domestic 

sovereignty. Among the Hindoos, the right to in­
herit a dead'man's property is exactly co-extensive 
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with \he duty of performing his obsequies. I{ the 
rites are no"t; properly performed or not performed by · 
the proper person, no relation is considered as estab­
lished between the deceased and anybody surViving 
him; the Law pf Succession does not apply, and 
nobody can inherit the property. Every great event 
in the life of a Hindoo seems to be regarded as 
leading up to and bearing upon these solemnities. 
If he IU01rries, it is to have children who may celebrate 
them after his death ; if he has no children, he lies 
under the strongest obligation to adopt them from 
another family, "with a view," writes tlfe Hindoo 
doct.or, "to the funeral cake, the water, and the 
solemn sacrifice." The sphere preserved to the 
Roman sacra in the time of. Cicero, was not less in 
extent. It embraced Inheritances and Adoptions. 
No adoptivn was allowed to take place without due 
provision for the sacm o:P the family from which the 
adoptive son was transferred, and no Testament was 

· allowed to distribute an Inheritance without a strict · 
apportionment of the expenses of these ceremonies 
among the different co-heirs. The differences between 
the Roman law at this epoch, when we obtain our 
last glimpse of the. sacra, and the existing Hindoo 
system, are most instructive. Among the Hindoos, I 
the religious element in law has acquired a complete i 
predominance. Family sacrifices have become the 
keystone of all the Law of Persons and""much of the 
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prietary rights. No such consequences as these ap- . 
pear in fact to have been associated with the Testa­
mentary power even by the latest Roman lawyers . 

• · It will be found that Wills were never looked upon 
I in the Roman commu.nity as a,JJQI].t»iv~n~e for part~ 

' ,ing Property and the Family, or for creating a 
. variety of miscellaneous interests, but rather ~ 
1t • 
'~ans .Qf _.lPakiPg_!!>_be.t_t~L.ptoyjsion.fo.r_the.;nem.bers rf .ft • household -than_ could~ ~§__ecured tbJ.·oagh . t4e 
'·t 11Jes of Intestate suqce,ssiQp.., We may suspect 
indeed that the associations of a Roman with the 
practice of will-making were extremely different 
from those familiar to us nowadays. The habit of 
regarding Adoption and Testation as modes of con­
tinuing the Family cannot but have had something 
to do with the singular laxity of· Romfln notions as 
to the inheritance of sovereignty. It is impossible 
n~t to see that the succesllon of the early Roman 
Emperors to each other was considered reasonably 
regular, and that, in spite of all that had occurred, • 
no absurdity attached to the pretension of such 
Princes as Theodosius or Justinian to style them­
selves Cresar and Augustus. 

When the phenomena of primittve societies emerge 
into light, it seems impossible to dispute a proposition 
which the jurists of the seventeenth century con­

sidered doubt~, that Intestate Inheritance is a U:ore ' 
ancient institution than Testamentary Succession. 

o2 

• 



196 RARITY OF TESTAMENTARY POWERS. CHAI'. n 

• • 
As soon as this is settled, a question of much in· 
terest suggests itself, lhow and under what conditions · 
were the directions of a will first allowed to regulate 
the devolution of authority over the household, and 
consequently t4e posthumous distribution of pro-

o 

perty.) The difficulty of deciding the point arises 
from the rarity of Testamentary power in archaic 
communities. It is doubtful whether a tru~ power 
of testation was known to any original society e~cept 
t~e Roman. Rudimentary forms of it occur here 
and there, but most of them are not exempt from 
the suspicion of a Roman origin. The Athenian 
WiJl was, no doubt, indigenous, but then, as will ap­
pear presently, it was only an inch2ate Testament. 
As to the Wills which are sanctioned by the bodies of 
law which h:nre descended to us as the codes of the 
barbarian conquerors of imperial Rome, they are 
almost certainly Roman.• The most penetrating Ge"r­
man criticism has recently baen directed to· these 

• leges Barbarorum, the great object of investigation 
being to detach those portions of each system which 
formed the customs of the tribe in its original home 
from the adventitious ingredients which were bor­
rowed from the lruws of the Romans. In the course 
of this process, one result has invariably disclosed 
itself, that the ancient nucleus of the code contains 
no· trace of a Will. ·whatever testamentary law 
exists, has been taken from Roman ·jurisprudence. 
Similarly, the rudimentary Testament which (as I 
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am "informed) the Rabbinical Jewish law pr~vides 
· for, has been attributed to contact with the Romans.· 

The only form of Testament, not belonging to a Ro­
man "or Hellenic society, which can with any reason 
be supposed indigenous, is that recognised by the 

• 
usages of the provincl of Bengal; and the Testament 
of Bengal, which some have even supposed to be an 
invent?on of Anglo-Indian lawyers, is at most only a 
rudilnentary Will. 

• The evidence, however, such as it is, seems to 
point to the conclusion that TeFstament~ _are at firse\ 
ol!lJ allowed _to take .. effect. on failure_of _ tb,~-p~e~~()~ ·1 

entitled to have the inheritance_ by right _of blQ_od \ 
genuine or fictitious. Thus, when Athenian cit:lzens 
were empowered for tp_e first time by the Laws of 
Solon to execute Testaments, th~y wez:e forbidden to 
disinherit their direct male descendants. So, too1 

the Will of Bengal is onl~ permitted to govern the 
succession so far as it is consistent with certain 
overriding claims of the family. Again, the original • 
institutions of the Jews having provided nowhere 
for the privileges of Testatorship, the latter Rabbini­
cal jurisprudence, which pretends to supply the casus 
omissi of the Mosaic law, allows the power of Testa-

• tion to attach when all the kindred entitled under 
the Mosaic system to succeed have failed or are 
undiscoverable. The limitations by which the an€ient 
German codes hedge in the testamentary jurispru­
:lence which has been incorporated with them are 
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also s'gni:ficant, and point in the same direction. • It 
"is the peculiarity of most of these German laws, in · 
the only shape in which we know them, that, besides 

• the alJ.o_d or domam_ of each household, they recognise --several subordinate kinds or orders of property, each 
• 

of which probably represents a separate transfusion 
of Roman principles into the primitive body of 
Teutonic usage. The primitive German or allodial 
pro pert~ is strictly reserved to the kindred. ~ ot . 
only is it incapable of being disposed of by testa­
ment, but it is scarcely capable of being alienated 
by conveyance inter vivos.· The ancient German 
law, like the Hindoo jurisprudence, makes the male 
child'ren co-proprietors with their father, and the 
endowment of the family c~nnot be parted with 

• except by the .conseJtt of all its members. But the 
ether sorts of property, of more modern origin and 
lower dignity than thee allodial possessions, are· 
much more easily alienated than they, and follow 

.much more lenient rules of devolution. Women and 
the descendants of women succeed to them, obviously 
on the principle that they lie outside the sacred pre­
cinct of the Agnatic brotherhood. Now, it is on'\ "'fl 
these last description_s of property, and on these only,;!,·~~~ 
that the Testaments borrowed from Rome were at{J 
first allowed to operate. 

These few indications may serve to lend additional 
plausibility to that which in itself appears to be the 
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most probable explanation of a.n ascertained fact in 
· the early history of Roman Wills. We have it stated. 

'C":·;,;;;;::oo;~...o.,O 

on abundant authonty that Testaments, during the 
primhive period of the Roman State, ~~~ec~~ • 
in the Comitia Calata, that is, in the Comitia Curiata, 
;r Parli~ment oi-the• Patrician Burghers of Rome, 
when assembled for Private Business. This mode 
of exe~ution has been the source of the assertion, 
handed down by one generation of civilians to an­
other, that every Will at one era of Roman •history . .-. --- ---- ---~----=-
was a solemn legislative enactment. But there is 
no .. necess-ity whatever fot resorting to an explanation 
which has the defect of attributing far too much 
precision to the proceedings of the ancient assembly. 
The proper key to the. story concerning the execu­
tion of Wills in the Comitia Calata must no doubt . . . . 
be sought m the oldest Roman law of zntestat~ 

succession. The canons of primitive Roman juris­
prudence regulating the inheritance of relations from 
each other were, so long as they remained unmodified 
by the Edictal Law of the Prrotor, to the following 
effect :-~irs{, the sui or direct descendants ~ho had V 
n~ver been emancipated succeeded. On~ thg_ failure 
of the sui, the Nearest Agnate came into their place, 
that is, the nearest person or class of the kindred 
who was or might have been under the same Patria 
Potestas with the deceased. The third and la&,t de-... . . ,... ~ 

~e camt: g_ext, in which the inheritance devolved 
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on th€ f1!!!Jj~s, that is, on the collective membe;s of 
•the dead man's gens or House. The House, I have · 

\
explained already, was a fictitious extension of the 
family, consisting of all Roman Patrician citizens 

' who bore the same name, and who on the ground 
~f bearing the s~me name, we!e supposed to be de­
scended from a common ancestor. Now the Patri­
hian Assembly called the Comitia Curiata • was a 
Legislature in which Gentes or Houses were exclu­
sively r~presented. It was a representative assembly 
of the Roman people, constituted on the assumption 
that the constituent unit of the state was the Gens. 
This being so, the inference seems inevitable, that t)le . 
cognisance of Wills by the Comitia was connected 
~-·--- .. -- - ~ ... 

wi~ the rights of the Gentil€4s, and was int~I?cde_d to 
• sesnre them ip the!r privilege of ultimate inherit­

ance. The whole apparent anomaly is removed, if 
:we suppose that a Test3JD.ent could only be mad~ 
when the Testator had no gentiles_ di~~ov~rabh:, ~·, 

' when they _'!~ived ~t!_l~i~- clagnf!,_ and that every 
• rf;ta;"ent. was submitted to the General Assembly 
of the Roman Gentes, in order that those aggrieved 
by its dispositions might put their veto upon it if 
they pleased, or by allowing it to pass might be . . 

l presumed to have renounced their reversion. It is 
1 
possible that an the eve of the publication of the 
Twelve Tables this vetoing power may have been 
greatly curtailed or only occasionally and ·car.riciously 
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exe;cised. it is much easier, however, to indicate 
· the meaning and origin of the jurisdiction confided: 

to the Comitia Calata, than to trace its gradual de­
velopment or progressive dec~y. ?.<-. 

The Testament to which the pedi&ree of all modern ~ 
\Vilis may be traced •is not, however, the Testament~ 
executed in the Calata Comitia, but another Testa- · 
ment designed to compete with it and destined to 
supersede it. The historical importance of this 

• 
early Roman Will, and the light it casts on much 
of ancient thought. will excuse me for describing it 
at some length. 

·when the Testamentary power first discloses itself 
to us in legal history, there are signs that,· like 

almost ail the great .Roman instifutions, it was 
the subject of contention bet'Yeen jhe Patricians • 
and the Plebeians. The effect of the politica~ 

maxim, Plebs Gentem 'ltOn habet, "a Plebeian 
cannot be a member of a house," was entirely to 
exclude the Plebeians from the Comitia Curiata .• 
Some critics have accordingly supposed that a 
Plebeian could not have his ·will read or recited 
to the Patrician Assembly, and ·was thus deprived 
of Testamentary privileges alto~ether. Others have 
been satisfied to point out the hardships of having 
to submit a proposed Will to the· unfriendly juris­
diction of an assembly in which the Testato:P was 
not represented. Whatever be the true view, a form 
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of Testament came into use~ wh.~ch _has ~1 the cha·_. 
racteristics of a contrivance intended to evade some · 
~--' -

~~stasteful obligation. The_ W~ in ___9.!!estion was. a 
"' ,~~nveyan~~ i'(tter vivos, a complete and irr~vo<!abJe 

alienation of the Testator's family and substance to - - - . - - - ··-~ ~ - --~ 

!J:t~ person whom he meant t'b be_ h~s_lteir. · The 
strict rules of Roman law must always have per­
mitted such an alienation, but when the tran!faction 
was intended to have a posthumous effect, there may 

• have been disputes whether it was valid for Testa-
mentary purposes without the formal assent of the 
Patrician Parliament. If a difference of opinion 
existed on the point between the two classes of the 
Rom::tn population, it was extinguished, with many 
other sources of heartburning,. by the great Decem-

• viral compromise. The text of the Twelve Tables 
• • 

is still extant which says, "Pater familias uti de 
pecunia tutelave rei sum leg~ssit, ita jus esto "-a law 
which can hardly have had any other object than the 
!egislation of the Plebeian Will. 

It is well known to scholars that, c~ntJiriE?s_after_. 
the Patrician Assembly had ceased to be the legis­
lature of the Roman State, it still continued to hold 
'formal sittings for the convenience of private busi-• .. 
ness. Consequently, at a period long subsequent 
to the publication of the Decemviral Law, there is 
reason to believe that the Comitia Calata still as­
sembled f<K the validation of Testaments. · Its pro· 
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bable functions may be best indicated by s!Lying 
· that it was a Court of Registration, with the under- • 

standing, however, that the Wills exhibited were not 
enrolted, but simply recited to the members, who 
were supposed to take note of their tenor and to 
commit them to mem~ry. It is very likely that this 
form of Testament was never reduced to writing 

<-

at all, •but at all events if the Will had been ori· 
ginafiy written, the office of the Comitia was cer-

• tainly confined to hearing it read aloud, the docu-
ment being retained afterwards in the custody of 
the Testator, or deposited under the safeguard of 
some religious corporation. 'Ibis publicity may ha~e 
been one of the incidents of the Testament_execute~ 

~ . ~- _, ~ .. - -~ ' ~ -- . 
i_n the Comitia Calata w.hich_brought_it_into_p..Qp~J.g.r 
~isfavol!r~ In the early years .of th.e Empire the 
Comitia still held its meetings, but they seem to 
have lapsed into the merest. form, and few Wills, or 
none, were probably presented at the periodical 
sitting. 

It is the ancient Plebeian Will-the alternative 
· of the Testament just described-which in its remote I effects has deeply modified the civilisation of the 
• modern world. It acquire~~.~~m~ll the pQIW.­

larity which the Testament/ sub:t.nitted to the Calata 
~itia~ppears to have lost. (The key to all its 
characteristics lies in its descent from the mrmci-

- --~ .. --· 
pium, ?r ancient Roman conveyance, a proceeding to 



• 
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which we n!ay unhesitatingly assign the pare:Z:tage 
•of two great institutions withcut which modern · 
society can scarcely be supposed capable of holding 
together, the Contract and the Will.) The Mancipium, 
or, as the word would exhibit itself in later Latinity, 

• the Mancipation, carries us 'Back by its incidents 
to the infancy of civil society. As it sprang from 
times long anterior, if not to the invention, at all 
events to the popularisation, of the art of writing, 

• gestures, symbolical acts, and solemn phrases take 
the place of documentary forms, and a lengthy and 
intricate ceremonial is intended to call the atten­
tion of the parties to the importance of the trans­
action, and to impress it on the memory of the wit­
nesses. The imperfection, top, of oral, as compared 
with written,. testil}1ony necessitates the multipli­
€ation of the witnesses and assistants beyond what 
in later times would bQ reasonable or intelligible 
limits. 

The Roman Mancipation required the presence 
first of all of the parties, the vendor and VCilndee, 

..-or we should perhaps rather say, if we are to use 
modern legal language, the grantor and grl!~pee. 

There were also no less than five witnesses; and an . . 
an~l!_l.aloq.s personage, the Libripens, who bmught 
vrith him a pair of s~ales to weigh the uncoined ~.9P­
per~ ~fancient Rome. The Testament we are 
considering-the Testament per ms et librtlm, "with 
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the' copper and the scales," as it long continw.~J. to 
· be technically called-was an ordinary Mancipa• 

t10n with no change in the form and hardly any in 
wortls. The Testator was the grantor; the fiver 
:witnesses and the libripens were present ; and ..!!;Le\· 
place of grant~e_ ~s taken _by • a pers2n -~.?..'.!_!} 
t~nic~l!y ~s t~e __ {q,!JJili(!J. _ewpto.r,. t?e _Pur_chas~1:: 
o~ ~~e: Family. The ordinary ceremony of a M:an­
cipa.tion was then proceeded with. Certain formal ', 
gestures were made and sentences pronouncM. '],'he ; 
Emptor famRi(J] simulated the payment of a ~ric~ I 
by striking the scales with a piece of money, and I 
finally the Testator ratified what had been done; 

~ s~t .fo!'~ _of. ... .l"ords called t}~ ~~ ll:ncu&at,i!2." [1£ '\ 
publication of the tr.ansaQg<;>~, aphrase which, I 
need scarcely remind the lawyer, has had a long 

1
• . . 

history in Testamentary jurisprudence. It is ne- · 
cessary to attend partic11larly to the character of 
the person called famili(J] emptor. There is no 
doubt that at first he was the Heir himself. The ' 
Testator conveyed to him outright his whol~ 
" familia," that is, all the rights be enjoyed 
over and through the family ; his property, his 
slaves, and all his ancestral privileges, together, 
on the other hand, with all h1s duties and obliga- . 
tions. 

With these data before us, we are able U> note 
several remarkable points in which the Mancipatory 
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• • 
Testament, a~ it may be called, differed in its primi-

•tive form from a modern Will. As it amounted to a · 
conveyance out-and-out of the Testator's estate, it -., • 

.. :.; 
was not revocable. There could be no new exercise 

· ' of a power which had been exhausted. 
Again, it was· not secret. The Familire Emptor, ~"! 

being himself the Heir, knew exactly what his 
rii_lits were, and was aware that he was irreversibly 
entitled to the inheritance ; a knowledge which • the 
violences inseparable from the best-ordered ancient 
soc~y rendered extremely dangerous. But perhaps 
tl;l.e most surprising consequences of this relation of 
'J'estaments to Conveyances was the immediate vesting r1, ' 

of the Inheritance. in the Heir. This h~s -seemed so 
increciibtfn:o not ·a few civilians~ that they have spoken 

• of the Testato(s est.ate as vesting conditionally on 
t1e Testator's death, or as granted to him from a 
time uncertain, i.e. the d~th of the grantor. But 
down to the latest period of Roman jurisprudence 
~here was a certain class of transactions which never 
admitted of being directly modified by a conmtion, 
or of being limited to or from a point of time. In 
technical language they did not admit conditio or dies. 
Mancipation was one ~f them, and therefore, strange 
as it may seem, we are forced to conclude that fue 

1 
~~ive . ..Rom.atLWill .to.&_k e:tfe_yt. !h~ <m-ce,_ even 

{ ;t~ug~_ :_b.e_Test~tor survived ?is a~t _of T~~ta!ion. 
'It is indeed likely that Roman citizens arigina1ly 
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mat1e their Wills only in the article of death, a~J that 
. a provision for the continuance of the Family effected 

by a man in the flower of life would take the form 
rather of an Adoption than of a Will. Still we must, 

believe that, if the Testator did recover, he __ ~Ql!l<! only 
continue to govern ilis house]lold •by the sufferance 
of his Heir. 

Two or three remarks should be made before I ex­
plaion how these inconveniences were remedied,, and . ~ --- - . 
how Testaments came to be invested with the charac-
teristics now universally associated with them. The 
Testament was not necessarily written; at first, iJ;_ v 
seem~ to_have_been-i~vari~bly}F!!-1, and, even in later 
times, the instrument declaratory of the beques~s ~a~ 
only incidentally conn~cted with the Will and forme<:l 
no essential part of it. It bore in fact -exactly the • 

• • 
same relation to the Testament which the deed lead-
ing the uses bore to the Fines and Recoveries of old 
English law, or which the charter of feoffment bore .,. 
to the feoffment itself. Previously, indeed, t~~-

T~eh~ _Tables, n~:~ting_ wo~ld !lave jl~~n of t~ 
slightest use, for ~he Testator had no power o£ giv.W.g 
l~gacies; and the only persons who could be advan­
taged by a will were the Heir or Co-heirs. But the,· 
extreme generality of the clause. in the Twelve Tables 
soon produced the doctrine that the· heir ID!lSt taJ~_Q_ 

- ---. - --- -- -. - .. - ~ -· j 
!~~inheritance burdened by any directions_ w.hi~h-~he,1·. 
Testator might give him, or, in other words, take it I 

' - .,. . \i 
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subje~t to legacies. :Writ~~n t.es~amentary in~ru­

.lp-eJ)ts assumed thereupon a new value, as !1_ security • 
·agai.nst the fraudulent refusal of the heir to satisfy 

the legatees ; but to the last it was at the Testator's 
pleasure to rely exclusively on the testimony of the 

witnesses, and to declare by .word of mouth the 
legacies which the familice emptor was commissioned 

to pay. 
The terms of the expression Emptor familice Q_er_g_and 

notice. '' Emp_tor" indicates that the Will waS' literally 
~-sit'1e, and-the -;.ord "familirn," when com:pa~ed ;with 
th¢ phraseology in the Testamentary clause i~ the 
lweive Tables, leads us to some instructive con~lu­
siens .. "F~ilia," in classical Latinity, me:ms_ al~~ys· 
,. - ~- . 

·a ]Dan's sla~es_. Here, however, and·generally in the 

:, language of ancient Roman law, it in9_l~des ~ll. per::. 

(4£f!.S y_p.<!~r his• P~testas! and the Testator's mater~1 . 
' property or substance IS understood to pass a.s ~n 

• adjunct or appendage of his household. Turning t? · 
the law of the Twelve Tables, it will be seen that it 

·speaks of tutela rei suce, "the guardianship of,b}§ sub­
stance," a form of expression which is the exact reverse 
of the phrase just examined. There does not theref?re 

appear to be any mode of escaping from the .conclu-. . 
sion, that even at atl era so comparatively recent as 

that of the De~emviral compromise, terms denoting 

" ho~sehold" and " property " were blended in the 
current phraseology. If a man's household had been 
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spo~n of as i:J.is property we might have explliined 
. the expression as pointing to the extent of 'the Patria : _ 

Potestas, but, as the interchange is reciprocal, .w~ 
must .allow that the form of speech carries us back to 
"that primeval period in which property is owned by 
the family, and the falllily is governetl by the citizen, 
F>O that the members of the community do not own 
their pr.operty and their family, but rather own their 
propirty through their family. • 

At art epoch not easy to settle with precisibn, the~ 
Roman Prretors fell into the habit of acting up~n - 'f!rfii 

\ Testa!llents sol~mnised in closer conformity with ~tli? .. • 
,spirit than the letter of the law. Casual dispensat~ons· 
became )nsensibly the -eetablished practice, till'·~~-~· 
length a wholly riew form of Will was matured and · 

. . . 
j 'r.egularly engraftcd on the Edictal Jurisprudence. 
··the ne~·or Prmt01·ian Testament ggriv~d,.the whole . 
. of ;its·- .impregnability fr?m the Jus Hon[m;lriurn __ ~r. . . ·-· 
·~q_.,uit_.y_ of_ ]_{orne, The Prretor of some particular 
·yea::.- must have inserted a clause in his Inaugural 
ProclllJlla.tion declaratory of his intention to sustain 
all Testaments which should have been executed with 
such and such solemnities ; and, the reform having 
been fo_und advantageous, the article relating to it 
must have been again introduced by the Prret,or's _ 
successor, and repeated by the next in office, till at 
length it formed a recognised portion of that bodj of 

· jurisprude11ce which from ihese successive incorpor~-.. 
p 
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tions. was styled the Perpetual or Continuous Ell.ict . 
• On examining the conditions of a valid Prretorian • 
Will they will be plainly seen to have been deter­
mined by the requirements of the ~ancip~tor_y• Te~~­
tament~ the innovating Prretor having obviously pre­
scribed to himseff the :retention of the old Jormalities 
j_ust so fa!' as they were warrants of genuineness or 
securlti~s against f;~ud. - At -the ~:X:ec~ti~n. of the 
Ivlancipatory Testament .sE:lven persons had been•pre­
s.~nt bE!sides the Testator. Sey~-~ witn~sses were(\) 
accordingly essent~a_l to the Prretorian Will ; two of l 
them corresponding to the libripens and farnili(JJ 
emptor, who were now stripped of their symbolical 
character, and were merely present for the purpose of 
supplying their testimony. _"tfo emblematic ceremony 

11 
• was gqne through; the 'Vill was merely recited; but \.. 

.then it is probable" (though not absolutely certain) 
that a written instrument • was necessary to perpetuate 
the evidence of the Testator's dispositions. At all 
events, whenever a writing was read or exhibited as a 

-~'person. 's las·t· W. ill, we know certainly that the frreto: 
" ;:~au...O. _:QJl.rt.w.ould. nnt.sustain.it by special intervention,(: } 

i u~e~.of the s:ven witn:s~es had severally ~ffixed\. ~ 
j l;_w s~a} to the outside. '~hi_! 1s ~he. first appearance 
~f seali'f!g ip the his•tory _Qf jurispru~ence, considered 
as a mode of a.uthent~cation. The use of seals, how­
ever, as mere fastenings, is doubtless of much higher 
antiquity; and it appears to have been knpwn to the 

Hebrews. We may observe, that the seals of Roman 
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Wilts, and- other documents of importance, did not 
• only serve as the index of the present or assent • 

of the signatary, but were also literally faBtenings 
which had to be broken before the writing could be 
inspected. • 

The Edictal Law would therefore enforc_e the dis-
··· . 

:eositions of a Testator, when: instea~ of being sym­
bolised "through the forms of mancipation, they were 
~imply evidenced ~y the_ seals of seven witnesses. 
But it may be laid down as a general proposition, that 
14e principal qualities of Roman property were in­
~?mmunicable except through processes which we~~ · ~-~~t·;' 
supposed to be coeval with the origin of the Civil Law. 

'' The Prretor therefore could not confer an Inheritance 

on ~ybody. He col_lld not place the Heir or Co-heirs 
in that very relation in which the. Test~tor had him­
self stood to his own rights and obligations. .:!,11 P,~ 
~ould do was to confer on t.he .person desigp.ate~ _a~ 
Heir the practical enjoyment of the prs>J2erty .be­
_9,ieathed, and to give the force -of legal acquit; • 
t~nces to his payments of the Testator's debt~. 

·when he exerted his powers to these ends, the 
Prretor was technically said to communicate the 
Bonorum Possessio. The Heir .specially inducted 
under these circumstances, or Bonorum Possessor, 

had every proprietary privilege of the Heir by the 
Civil Law. He took the profits and he could aliena-te, 

but then, for all his remedies _for _redp:~-~~-~,g~ 
P2 

• 
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~rmtg,.,he* must _g~, as we should phrase it, not to the 
• Common Law, but to the Equity side of the Prootoriau • 

Court. No great chance of erro~ .;~uld be incurred 
by describing him as having an equitable estate tn the 
inheritance; but then, to secure ourselves against 

• being deluded by the analogy, we must always recol-
lect that _in one year. _the Bonorum Possessio was 
ol?erated upo~- by a principle of RomafCLa~ krio~ti 

rJ, ~s U sucapion, and the Possessor became Quirit\l.rian . . -
q~~!". of all the property comprised in the in-
heritance. --- -

We know too little of the older law of Civil Pro­
cess to be able to strike the balance of advantage 
and disadvantage between the different classes of 

remedies supplied by the Prretorian Tribunal. It is 
certain, howe~er, th.at, in spite of its many defects, the 

• Mancipatory Testament by which the universitas jurz"s 
devolved at once and unimpaired was never entirely 
superseded by the new Will ; and at a period less 

. bigoted to antiquarian forms, and perhaps not quite 
alive to their significance, all the ingenuity of the 

1 _Jurisconsults seems to have been expended on the 
.,J 

~·, Jmprovement of the more venerable instrument. At 
the era of Gaius, which is that of the Antonine Coosars, 

• 
the great blemishes of the Mancipatory Will had been 
removed. Q_cl,ginally, as we have seen, the essential 
character of the formalities had required that the 
Heir himself should be the Purchaser of the Family, 
and the consequence was that he not only instantly 
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acq~ired a ve;ted interest in the Testator's Prot>erty 
• but was formally made aware of his rights. ~.¥i.t~El.· 

_age of :-:Gains ..P~~mitted some unconcer11ed person to , /?<t.J 
· ~f!i~~te as Purchaser of the Family. _.The Heir, 
.th~refore, was not necessarily informed of the succes-
~ion to which he wa~ destined ; a;d ·wills thence~~ 
forward acquired the property of secrecy. The sub­
stitutio1l of a stranger for the actual Heir in the 
functions of "Familire Emptor '' had other ulterior 

• 
consequences. As soon as it was legalised, a Roman 
Testament came to consist of two parts or stages,­
a Conveyance, which was a pure form, and a Nu!lc?­
patio, or Publication. In this latter passage of the 
proceeding, the Testator either orally declared to the 
assistants the wishes which were to be executed after 
his death, or produced a written .docu:rpent in which_..., • 
his wishes were embodied. It was not probably till·~·(!/ 
attention had been quite drlliVn off from the imaginary 1

] 

Conveyance, and concentrated on the N uncupatio ·. · 
as the essential part of the transaction, that Wills'", 
were allowed to become 1·evocable. t' 

I have thus carried the pedigree of Wills some 
way down in legal history. The root of it is the 
old Testament "with the copp~r and the scales,'' 
founded on a Mancipation or Conveyance. This an­
cient Will has, however, manifold defects, which are 
remedied, though only indirectly, by the Prretcfrian 
law. Meantime the ingenuity of the Jurisconsults 
effects, in the Common-Law Will or Mancipatory 
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• • 
Testd'ment, the very i:rp.provements which the Pr~tor 

"may have concurrently carried out in Equity. These · 
last ameliorations depend, however, on mere legal dex­
terity, and we see accordingly that the Testamentary 
Law of the day. of Gaius or Ulpian is only transi­
tional. What changes next ensued we know not ; 
but at length just before the reconstruction of the 
jurisprudence by Justinian, we find the subjects of 
the Ea~tern Roman Empire employing a form of"Will 
of which the pedigree is traceable to the Prretorian 
Testament on one side, and to the Testament "with 
the copper and the scales," on the other. Like the 
Testament of the Prretor, it required no Mancipa­
tion, and was invalid unless sealed by seven witnesses. : 
Like the Mancipatory Will, it passed the Inheritance 
and not mere~ a Bgnorum Possessio. Several, how-

·ever, of its most important features were annexed by 
positive enactments, ando it is out of regard to this 
threefold derivation from the £.~ict, from 

• the_ Civ.iU~tw, and from the ImpexiaJ _QQllstit._~tions, 
~-- -- ------ .... ......_ -

. that Justinian speaks of the Law of"Wills in his own 

: day as {'!!~ Trjper:fit'lf:'f!/'....:.__. The new Testament thus 
described is the On.e generally known as the Roman 
Will. But it was. the Will of the ~astern~mpire 
only; and the researches of Savigny have shown that 
in Western Europe the old Mancipatory Testament, · 
with all its apparatus of conveyance, copper, and 
scales, continued to be the form in use far down in 
the Middle Ages. 
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CHAPTER VII .. • 
ANCIENT AND MODERN IDEAS RESPECTING WILLS Ac'ID 

SUCCESSIONS. 

AL;HOUGH there is much in the modern ~uropean 
Law of Wills which is intimately connected with the 
oldest rules of Testamentary disposition practised 
among men, there are nevertheless some important 
differences between ancient and modern ideas on the 
subject of Wills and Successions. Some of the points 
of difference I shall endeavour to illustrate in this 

chapter. • 
At a period, removed several centuries from the era 

of the Twelve Tables, we 'find a variety of rules en- · 
grafted on the Roman Civil Law with the view of 
limiting the disinherison of children; we have the ju-· 
risdiction of the Prretor very actively e:>rerted in the 
same interest; and we are also presented with a new 
remedy, very anomalous in character and of uncer­

tain origin, called the Querel~Iuofficiosi Test~E~R~i' 
"the Plain!_of an. Unduteous Will,'1-directed to the 
rein;t~ten;:ent of the issue in inherita~ces from which 
they had been unjustifiably excluded by a father's 
Testament. Comparing this condition of the law 
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• 
with -the text of the Twelve Tables which concede:: 

"in terms the utmost liberty of Testation, several • 
writers have been tempted to interweave a good dea1 
of dramatic incident into their history of the ·Law 
Testamentary. .The/ tell us of the boundless li­
cense of disinherison in which • the heads of families 
instantly began to indulge, of the scandal and injury 

to public morals which the new practices enge~dered, 
• 

and of the applause of all good men which hailed 
• 

the courage of the P rrotor in arresting the progress 
of paternal depravity. This story, which is not 
without some foundation for the principal fact it 
relates, is often so told as to disclose very serious 
misconceptions of the principles of legal history. 
The Law of the Twelve Tables is to be explained by 
the character J)f th~ age in which it was enacted. 
it does not license a tendency which a later era 
thought itself bound to eounteract, but it proceeds 
on the assumption that no such tendency exists, or 
~perhaps we should say, in ignorance of the posgi­
bility of its existence. There is no likelihood that 
Roman citizens began immediately to avail them­
selves freely of the power to disinherit. It is 
against all reason ~nd sound appreciation of history 
to suppose that the yoke of family bondage, still 
patiently submitted to, as we know, where its pres­
rmre• galled most cruelly, would be cast off in the 
very particular in which its incidence in" our own 
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• • 
day is not otherwise than welcome. The Law of 

· the Twelve Tables permitted the execution of Testa- • 
~·-· --- ........- -- ---- ~ 

ments in the only case in which it was thought 
possi!>le that they-c9uld be ex~<?!!. ted, viz.-, on-failu~ 

· Q.f children and. proxii!l~t_e _kig<_l~ed. It did not 
• 

forbid the disinherisoh of direct descendants, inas-
much as it did not legislate against a contingency 
which no Roman lawgiver of that era could have con­
temrnated. No doubt, as the offices of family affec­
tion progressively lost the aspect of primary personal 
duties, the disinherison of children was occasionally 
attempted. But the interference of the Prmtor, so 
far from being called for by the universality of the 
abuse, was doubtless :first prompted by the fact that 
such instances of unnatural caprice were few and 
exceptional, and at conflict with th~ current mo­
rality. 

The indications furnis~d by this part of Roman 
Testamentary Law are of a very different kind. It 
is remarkable that a Will never seems to have been 

( 

. regarded by the Romans as a .means of disinheriting. · 

~ Family, or of affecting the unequal distribution of 
a patrimony. The rules of law preventing its being 
'turned to such a purpose, increase in number and 

• 
stringency as the jurisprudence unfolds itself; and 
these rules eorrespond doubtless wilh the abiding 
sentiment of Roman society, as distinguished from 
occasional· variations of fee ling in individuals. 1 t 
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• • 
would rather seem as if the Testamentary Power 

• were chiefly valued for the assistance it gave in • 
'"/making provision for a Family, and in dividing the 

inheritance more evenly and fairly than the Law of 
Intestate Succession would have divided it. If this 

• 
be the true reading of the general sentiment on the 
point, it explains to some extent the singular horror 
of I?testacy which always characterised the Rom.lln. 
No evil seems to have been considered a heavier 
visitation than the forfeiture of Testamentary pri­
vileges ; no curse appears to have been bitterer than 
that which imprecated on an enemy that he might 
die without a Will. The feeling has no counterpart, 
or none that is easily recognisable, in the forms of 
opinion which exist at the present day. All men at 
aU times will doubtless prefer chalking out the desti-• . 
.nation of their substance to having their office per-
formed for them by the la,w; but the Roman passion 
for ,Testacy is distinguished from the mere desire 

) to indulge caprice by its intensity ; and it has~ of 
· course, nothing whatever in common with that 
pride of family, exclusively the creation of feudal­
ism, which accumulates one description of property 
in the hands of a single representative. It is pro-

• 
lable, a priori, that it was something in the rules of 
JTJtestate SuccE!ssion which caused this vehement pre­
fereRce for the distribution of property under a Testa­
ment over its distribution by law. The ·difficulty, 
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ho~ever, is, that on glancing at the Roman Law of 
• Intestate Succession in the form which it wore for• 

many centuries before Justinian shaped it into that 
scheme of inheritance which has been almost univer­
sally adopted by modern lawgivers, it by no means 
strikes one as remark~ly unreasonable or inequitable. 
On the contrary, the distribution it prescribes is so 
fair and rational, and differs so little from that with 
whiCh modern society has been generally contented, 
that no reason suggests itself why it shou,d have 
been regarded with extraordinary distaste, especially 
under a jurisprudence which pared down to a 
narrow compass the testamentary privileges of per­
sons who had children to provide for. We should 
rather have expected that, as in France at this 
moment, the heads of families would generally save 

• • 
themselves the trouble of executing a Will, and allow 
the Law to do as it plea~ed with their assets. I 
think, however, if we look a little closely at the pre­
J ustinianean scale of Intestate Succession, we shall 
discover the key to the mystery. The texture of th~ 
law consists of two distinct parts. One department 
ofrules comes from the Jus Civile, the Common-Law 
of Rome; the other from the Edict of the Prrotor. 
The Civil Law, as I have alrea~y stated for another 
purpose, calls to the inheritance only t~ee orders of 
successors in their turn; the Unemancipated chi:W__!'_gn, - --·-~- ·- --
~~ _ne_::reit class of .J\gnatic k~d, and the Gentiles. 
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• 
Between these three orders, the Prretor interpolates 

•yarious classes of relatives, of whom the Civil Law 
took no notice whatever. Ultimately, tlie combination 
of the Edict and of the Civil Law forms a table of 
succession riot materially different from that which 

• • has descended to the generality of modern codes. 
The point for recollection is, that there must 

anciently have been a time at which the rules of the 
Civil Law determined the scheme of Intestate "suc­
cession ·exclusively, and at which the arrangements 
9f the Edict were non-existent, or not consistently 
carried out. We cannot doubt that, in its infancy, 
the Prmtorian jurisprudence had to contend with 
formidable obstructions, and .it is more than probable 
that, long after popular sentiment and legal opinion 
had acquiesce~ in it, the modifications which it 
periodically introduced were governed by no certain 
principles, and fluctuatedo with the varying bias of 
successive magistrates. The rules of Intestate Suc­
cession, which the Romans must at this period have 

}practised, account, I think-and more than account 
-for that vehement distaste for an Intestacy to 
which Roman society during so many ages remained 
constant. The order of succession was this : on the 

"---·~ --···------death of a citizen; having no will or no valid will, his 
1 · lJ nemancipated' childr~11 . became_ .his Heir~.. His 

ema1teipated sons h~d ....!!Q_SQa.!'e in the . inh~..rit~e. 
,If he left no direct descendants living at his death, 
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( i I the "neare~t Jiade o_f_the..Agnati~L kLndred succeeded, 
· but ~l!r.t qfth_eju_heritanc~e..}Y!!s g~JLtQ __ a_!!y~·· 
~~t¥? (however closely) with the dead man 
-~~Q~fe:male._ descents; All the other ~~£e.!.. 
of the famit' F~re excluded, and the..inheritance 
~s_gheated_0_the Ge1ttiles, or entire body of Roman 
citizens bearing the same name with the deceaseq. 
So that on failing to execute an operative Testament, 
a Roman of the era under examination le_ft his 
emancipated children absolutely without p1'ovisi?n, 
while, on the assumption that he died childless, there 
was imminent risk that his possessions would escape 
from the family altogether, and devolve on a number 
of persons with whom he was merely connected by 
the sacerdotal fiction that assumed all members of the 
same gens to be descended from a common ancestor. 
The prospect of such an issue i~ in hself a nearlJ' 
sufficient explanation of th~ popular sentiment ; but, 
in point of fact, we shall only half understand it, if 
we forget that the state of things I have been de­
scribing is likely to have existed at the very momentt 
when Roman society was in the first stage of its 
transition from its primitive organisation in detached 
families. The empire of the father had indeed re­
ceived one of the earliest blows directed at it through 
the recognition of Emancipation a!S a legitimate 
usage, but the law, still considering the Eatria 
Potestas to be the root of family connection, perse-
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vere<j m looking on the emancipated childre~ as 
• strangers to the rights of kinship and aliens from • 
the blood. We cannot, however, for a moment sup­
pose that the limitations of the family imposed by 
legal pedantry had their counterpart in the natural 
affection of pareltts. Family sttachments must still' 
have retained that nearly inconceivable sanctity and 
intensity which belonged to them under the Pa­
triarchal system ; and so little are they likel'y to 
have b~n extinguished by the act of emancipation, 
that the probabilities are altogether the other way. 
It may 'Qe unhesitatingly ·taken for granted that ' 
enfranchisement from the father's power was a de­
monstration, rather than a severance, of affection-a 
mark of grace and favour accorded to the best-beloved 

• and most esteemed of the children. If sons thus 
p.onoured above the ~~st were absolutely deprived of 
their heritage by an Intetl'tacy, the reluctance ~o in­
cur it requires no farther e;xplanation. We might 
have assumed a prior{~at the passion for. Testacy 

" "~as g~nerated by some moral inju~tice ~nt~ed by 
· the rules of Intestate succession ; .and here we find 

· .1:.hem at variance with the very instinct by which 
early society was cemented together. It· is possible 
to put all that has •been urged in a very succ~ct 
form. ' Every dominant sentiment of the primitive 
Rom~n~was entwined with the relations of the fa~iy. 
Bet what was the Family? The Law defi:oed it one •'. ... 
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way-· natural11.ffection another. In the cop.flict. be-
• tween the two, the feeling we would analy;e 'grew up, • 
taking the form of an enthusiasm for the institution 
by which the dictates of affection were permitted to 
determme the fortunes of its obje'cts.~ •. 

I regard, therefore;. the Roman 11orror of Intel>­
tacy as a monument of a very early conflict between· 
ancient J.aw and slowly changing ancient sentiment~ . 
on the subject of the Family. Some passages in 
the Roman Statute-Law, and one statute ir1 parti­
cular which limited tlie capacity for inheritance 
possessed by women, must ha)·e contribute9, to keep 
alive the feeling; and it is the general belief that 
the system of creating J?i~e~~C~mmissa, or bequests 
in t~1_1st, was devised. to evade the disabilities im-
posed by those statutes. But the feeling itself, in • 
its remarkable }ntep.sity,, seems tO point back to some. 
deeper antagonism between. law and opinion; nor 

• is it at all wonderful that the improvements of 
jurisprudence by the Pr~tor sliould not have extin­
guished it. Everybody conversant with the phil6- 1 . . . 
sophy of opinion is aware that a sentiment• 9y no . 
means dies out, of necessity, with the passing llWft~· 

of the circumstances which produced it. · Xt ·,may' 
long survive them; nay, it may afterwards :attai~ 
to a pitch and climax of intensity which it ne-v.ii" . 

• 1- • 

attained during their actual continuance. • .i >)~'. · . 
., ...... , ~ ~ ~ 

The vie'Y of a._ Will which regard~:. it as conferri,vg 
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the ,power of diverting p~operty fron1 the Fari1ily, 

• or of distributing it in such uneven proportions as • 
the fancy or good sense of the TeRtator may dictate, 
is not older than that later portion· of the ¥iddle 
Ages in which Feudalism had completely con­
solidated itself. • vVhen modocn jurisprudence· first 
shows itself in the rough, Wills are rarely allowed to 
dispose with absolute freedom of a dead man's assets. 
vYherever at this period the descent of property 
was re~ulated by Will-and over the greater part 
of Europe moveabl_e or personal property was the 
su~j_P:c~ of Testamentary disposition-the exercise 
of the Testamentary power was seldom allowed to 
interfere with the right of the widow to a definite 
share, and of the children to certain fixed propor­
tions, of the devolving inheritance. The shares '()£ 

. the children, • as their amount shows, were deter­

mined by the authority of Roman law. The pro-
o 

vision for the widow was attributable to the exer· 
tions o(the Church, which never relaxed its solicitude 

1 for the interest 'of wives surviving their husbands­
winning, perhaps, one of the most arduous of its tri-

tt umphs when, after exacting for two or three centuries 
an express promise from the husband at mapiage to 
endow his wife, it at length succeeded in engrafting 
the principle of Dower on the Customary Law of 
all Yl e~:~tern Europe. _Curiously enough, the dower 
of lands proved a more stable institutio:p. than the 
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analogous arid more ancient reservation of certain 
shares of the personal property to· the widow and• 
children. A few local customs in France maintained 
tlie right down to the Revolution, and there are traces 
o£ similar usages in England ; ~ut on the whole the 
doctrine prevailed taat moveables • might be fr~~ly 

disposed of by Will, and, even when the claim~ of 
the widow continued to be respected, the privi­
leget of the children were obliterated from juris­
prudence. We need not hesitate _to attri~ute _ ~h~ / 
change to the influence of Primogeniture. As the 
Feud~~ law_ of __ la~d practically disinherited· all the 
children in favour of one, the equal distribution even 
of those sorts of property which might have been 
equally divided ceased to be viewed as a duty. J'es­
taments were the principal instruments employed . . -
in producing inequality, and in this condition o£ 
things originated the shade. of difference which shows 
itself between_ the ancient and . the modern con­
ception of a Will. But, though the liberty of 

~ 

bequest, enjoyed through Testaments, was thus an 1 

accidental fruit of Feudalism, there is no broader 
distinction than that which exists between a system' 
of free Testamentary disposition and· a system, like 
that of the Feudal land-law, u~der which property 
descends compulsorily in prescribed lines of devolu­
tion. This truth appears to have been lost sigbt of 
by the authors of the French Codes. In the social 

• 
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fabriJ: which they determined to desti·oy, they • saw 
• Primogeniture resting chiefly on Family settle- . 

ments, but they also perceived that Testaments 
were frequently employed to give the eldest son 
precisely the same prefer.ence which was reserved 
to him under \he strictest t>f entails. In order, 

therefore, to make sure of their work, they not 
only rendered it impossible to prefer the" eldest 
son to the rest in marriage-arrangements, but•they 
almost• expelled Testamentary succession from the 
law, lest it should be used to defeat their funda­
mental principle of an equal distribution of pro­
perty among children at the parent's death. The 
result is that they have established a system of 
small perpetual entails which is infinitely nearer 
akin to the system of feudal Europe than would be 

• • .a perfect liberty of bequest. The land-law of Eng-
land, "the Herculaneum

0 
of Feudalism,'' is certainly 

much more closely allied to the land-law of the Mid­
dle Ages than that of any Continental country, and 

' Wills with us are frequently used to aid or imitate 
that preference of the eldest son and his .line which 
is a nearly universal feature in marriage settle­
ments of real property. But nevertheless feeling and 
opinion in this country have been profoundly affected 
by the practics of free Testamentary disposition ; and 
it appears to me that the state of sentiment in a 
great part of French society, on the subject of the 
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conservation. of property in families, i!S much.liker 
. that which prevailed throughout Europe two or three­

centuries ago than are the current opinions of 
Englishmen. 

The mention of Primogeniture introduces one of 
the most difficult pPoblems of historical jurispru­
dence. Though I have not paused to explain my 
expressions, it may have been noticed that I have 
frequently spoken of a number of "co-heirs" as 
placed by the Roman Law of Succession • on the 
same footing with a single Heir. In point of fact, 
we know of no period of Roman jurisprudence at 
which the place of the Heir, or Universal Succes­
sor, might not have been taken by a group of co­
heirs. This group succeeded as a single unit, and 
the assets were afterwards divided among them in a 
separate legal proceeding. Whe~ the ·succession was. 
ab intestato, and the group .consisted of the ~dren 
of the deceased, they each took an equal share of 
the property ; nor, though males had at one time • 
some advantages over females, is there the faintest 
trace of Primogeniture. The mode of distribution 
is the same throughout archaic jurisprudence. It 
certainly seems that, when civil society begins and 
families cease to hold together through a series of 
generations, the idea which spontaneously suggests 
itself is to divide the domain equally among the mem­
bers of each successive generation: and to reserve no 

Q 2 
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pri~ge to the eldest son or stock. • Some p~cu-
.liarly significant hints as to the close relation of this . 
phenomenon to primitive thought are furnished by 
systems yet more archaic than the Roman. Among 
the Hind_?.?s, the instant a son is born, he acquires tt 

vested right in ~is father's property, which cannot 
be sold without recognition of his joint-ownership. 
On the son's attaining full age, he can sometimes 
compel a partition of the estate, even againsu the 
consent•of the parent; and, should the parent ac­
quiesce, one son can always have a partition even 
against the will of the others. On such partition 
taking place, the father has no advantage over his 
children, except that he has two of the shares in­
stead of one. The ancient law of the German 
tribes was exceedin&ly similar. The allod or d()main 
J>f the family ·was the joint property of the father 

0 . 
and his sons. It does no.t, however, appear to have 
been habitually divided even at the death of the 

• parent, and in the same way the possessions of a 
Hindoo, however divisible theoretically, are so rarely 
distributed in fact, that many generations constantly 
succeed each other without a partition taking place, 
and thus the Family in India has a perpetual tendency 
to expand into the ·village Community, under con­
ditions which l shall hereafter attempt to elucidate. 
All .this points very clearly to the absolutely ~qua~ 
~ivi&ion of assets among the male children __ ~t _d~~th ~s 
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• 
the practice most usual witl_l ::;oci.ety D:~,J;!l_~ _ _rJe~iod 

· 'Yhen family dependency is in the .first stage~ __ of 
disintegration. Here then emerges the historical 
difficulty of Primogeniture. The more clearly we 
perceive that, when the Feudal institutions were in 

• 
process of formation~ there was no source in the 
world whence they could derive their elements but 
the Roinan Law of the provincials on the one hand 
and • the archaic customs of the barbarians on the 
other, the more are we perplexed at first ;ight by 
our knowledge that neither Roman nor barbarian 
was accustomed to give any preference to the eldest 
son or his line in the succession to property. 

Primogeniture did not belong to the Customs which~·: 
the barbarians practised on ·their first establishment • 
within the Roman Empire. cJt is kno.wn to have had , 
its o.rjgip. in the ben~fices. or beneficiary gifts of the - . 
invading chieftains. ~hesi benefices, which were gc 
casionally conferred by the earlier immigrant king&, 
but w~e distributed on a great scale by Charlemagne •. 
~e~~g:rants of Roman provincial land to be hold~-;n 
by the beneficiary on_ condition of m~litary _seryiCe. 
The allodial proprietors d;Dot~seem to have followed 
their sovereign on distant or difllcult enterprise11, and 
all the grander expeditions of the Frankish chiefs and 
of Charlemagne were accomplished with forces com­
posed of soldiers either personally dependent on the 
royaJ house or compelled to serve it by the tenure of 
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• 
their• land. ]'~e benefices, howeyer), }:Vere not at 

·~r~t in any sense ]lereditary. They were ~ld at 
t_he pleasure of the grantor, or at most for the - . ~ 

life of the grantee; but still, from the very outset, 
no effort seems. to have been spared by the bene-

t, ficiaries to enlarge the tenure, •and to continue their 
lands in their family after death. Through the fee.,' 
bleness of Charlemagne's successors these attempt~ I 
were u~iversally successful, and the Benefice gr~du-j 1 
ally transformed itself into the hereditary Fief. But,r 
though t,he fiefs were hereditary, they did not neces­
sarily descend to the eldest son. The rules of suc­
cession which they followed were entirely determined 
by the terms agreed upon between the grantor 
and the beneficiary, or imposed by one of them 
on the weakne~s of the other. The original tenures 
were therefore extremely various; not indeed so 
capricio.usly various as is osometimes asserted, for all 
which have hitherto been described present some 

. combination of the modes of succession familiar to 
Romans and to barbarians, but still exceedingly mis­
cellaneous. In some of them the eldest son and his 
stock undoubtedly succeeded to the fief before the 
others, but such su~cessions, so far from being uni­
versal, do not even appear to have been general. 
Precisely the same phenomena recur during that 
more recent transmutation of European society whic}l 
entirely substituted the feudal form of property for 
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• • 
the domainia tor Roman) and the allodial (or .Ger-

. man). The allods were wholly absorbed by the fiefs. • 
The greater allodial proprietors transformed them· 
selves into feudal lords by conditional alienations of 
portions of their land to dependants ; the smaller 
sought an escape from "the oppressions of that terrible 
time by surrendering their property to some powerful 
chieftain, and receiving it back at his hands on con· 
ditioh of service in his wars. Meantime, that vast 
mass of the population of Western Europe whose 
condition was servile or semi.servile--the Roman 
and German personal slaves, the Roman colon_i and ::._: 
the German lidi-were concurrently absorbed by 
the feudal organisation, a few of them assuming a 
menial relation to the lords, but the' greater part 
receiving land on terms which in those centuries • 

• • 
were considered degrading. The tenures created. 
during this era of universa). infeudation were as va­
rious as the conditions which the tenants made with 
their new chiefs or were forced to accept from them .. 
As in the case of the benefices, the succession to 
some, but by no means to all, of the estates followed 
the rule of Primogeniture. No sooner, however, has 
the feudal system prevailed throughout the West, 

• than it becomes evident that Primogeniture has some 
great ad vantage over every other mod~ of succession. 
}t spread over Europe with remarkable rapidity; the 
principal i-nstrument of diffusion being Family Settle· 
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• 
!llents, the Pactes de Famille of France and Haus- t • 

• Gesetze of Germany, ~hich universally stipulated · 
t~at lands held by knightly service should descend 
.to the eldest son. Ultimately the law resigned itself 
to follow inveterate practice, and we find that in all 
the bodies of Customary Law, ~vhich were gradually 
built up, theeldest son and stock are preferred in the 

- --- .. -- ·-
succession to estates of which the tenure is free and 
military. As to lands held by servile tenures ·(and 
originatly all tenures were servile which. bound the 
tenant to pay money or bestow manual labour), the 
system of succession prescribed by custom differed 
greatly in different countries and different provinces. 
The more general rule was that such lands were 
divided equally at death among all the children, but 

• still in some instances the eldest son was preferred, 
.in some the young~st. But Primogeniture usually 
governed the inheritance 

0 
of that class of estates, in 

some respects the most important of all, which were 
held by tenures that, like the English Socage, were · 

· of later origin than the rest,· and were neither alto­
gether free nor altogether servile. 

The diffusion of Primogeniture is usually accounted 
for by assigning what are called Feudal reasons for 
it. It is asserted tl:iat the feudal superior had a bet­
ter security for. the military service he requir~d when 
the fief descended to a single person, instead of ~eing 
distributed among a number on the decease of the 
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• 
last holder. "Without denying that this considP.,ation 

· may partially explain the favour gradually acquired• 
(; ' 

by Primogeniture, I must point out that Primogeni-j 
.ture became a custom of Europe much more through! 
its populari~y with the te~ant~ ~ t~~n ~ t_h;;;gg__ a_!!Y\ 
advantage it conferre•d on the lords. For its origin,· 
moreover, the reason given does not account at all. 

, / Nothin"g in law springs entirely from a sense of con .. 
venience. There ar~ always certain ideas existing 

• antecedently on which the sense of convenience works, 
and of which it can do no more than form some new 
combination ; and to find these ideas in the present 
case is exactly the problem. 

A valuable hint is furnished to us from a quarter 
fruitful of such indications. Although in India the 
possessions of a parent are divis.i.ble a~ his death, and 
may be divisible during his life, among all his mal~ 
children in equal shares, aJtd though this principle ~f 
the equal distribution of property extends to every 
part of the Hindoo institutions, yet wherever public. · 
office or political power devolves at the decease of the 
last Incumbent, the succession is nearly uniYersally 
according to the rules of Primogeniture. Sovereign­
ties descend .therefore to the el~est son, and where 
the affairs of the Village Community, the corporate 
unit of· Hindoo society, are confided to a single . . 
manager, it is generally the eldest son who takes up 
the a~ministration at his parent's death All offices, 

• 
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indeed, li~ India, tend to become p.ereditary, and, when 
•their nature permits it, to vest in the eldest member • 
of the oldest stock Comparing these Indian succes­
sions with some of the ruder social organisations 
which have sunjved in Europe almost to our own 
day, the conclusion suggests itself that, when Patri­
arch.al power is not only domestic but political, it is 
not distributed among all the issue at fu: parent's 
death, but is the birthright of the eldest son. •The 
chieftai~ship of a Highland clan, for example, followed 
the order of Primogeniture. There seems, in truth, 
to be a form of family dependency still more archaic 
than any of those which we know from the primitive 
records of organised civil societies. The Agnatic 
Union of the kindred in ancient Roman law, and a 
multitude of si.milar.indications, point to a period at 
which all the ramifying branches of the family tree 
lreld together in ontt organic whole ; and it is no pre­
sumptuous conjecture, that, when the corporation thus 

· .formed by the kindred was in itself an independent 
society, it was governed by the eldest male of the 
oldest line. It is true that we have no actual know­
ledge of any such society. Even in the most ele­
mentary communit~s, family-organisations, as we 
know them, are at most in_p_eri~ _in imperio. But the 
position of some of then;, of the Celtic clans in parti­
cular, was sufficiently near independence within his­
torical times to force on us the conviction·that they 
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were once separate imperia, and that Prim?g'euiture 

• regulated the success}on to the chieftain~hip. It • 
is, however, necessary to be on our guard aga~st 
modern associations with the term of law. We are 
speaking of a family-connection still closer ana "illo~e . . 
stringent than any witn. which we are made acquainted 
by Hindoo society or ancient Roman law. If ,the 
Roman· Paterfamilias was visible steward of the fa­
mily" possessions, if the Hindoo father is only joint 

• sharer with his sons, still more emphatically must the 
true patriarchal chieftain be merely the administrator 
of a common fund. 

The examples of succession by Primogeniture 
which were found among th~ Benefices may, there­
fore, have been imitated from a system of family-
government known to the invading • races, though 
not in general use. Some ruder tribes may have still· 
practised it, or, what is stiH more probable, society" 
may have been so slightly removed from its more 
archaic condition that the minds of some men spon-. 
taneously recurred to it, when they were called upon 
to settle the rules of inheritance for a new form of 

• 

Jl, 
property. But there is still the question, \YIJY did ~ .. 
Primogeniture gradually superse~e every other prin- • '-; · 
ciple of succession? The answer, I think, is, that 
European society decidedly retrograded during the 

" ~issolution of the Carlovingian empir~. It sank a 
point or two back even from the miserably low degree 



FALL OF CA.RLOYI:NGIAN EMPIRE. OliAP. \11 

• 
whioo it had marked during the early barbarian 

• monarchies. The great characteristic of the period • 
was the feebleness, or rather the abeyance, of kingly 
a.nd therefore of civil authority; and hence it seems 
as if, civil society no longer cohering, men univer-

• sally flung themselves back oft a social organisation 
older than the beginnings of civil communities. The 
lord with his vassals, during the ninth ana tenth 
centuries, may be considered as a patriarchal house­
hold, recruited, not as in the primitive times by 
Adoption, but by Infeudation; and to such a con­
federacy, succession by Primogeniture was a source 
of strength and durability. So long as the land was· 
kept together on which the entire organisation rested, 
it was powerful for defence and attack; to divide 
the land was to divj.de the little society, and volun-

• 
·tarily to invite aggression in an era of universal 
violence. We may be pfcrfectly certain that into this" 
preference for Primogeniture ,.there enJ:e.!'ed no idea 

. of disinheriting the bulk of th~?hildr_e~ i~ favour of 
~ Everybody would have suffered by the division 
of the fief. Everybody was a gainer by its consoli­
dation. The Family grew stronger by the concentra­
tion of power in th~ same hands ; n_9~· i.s it likely that 
the lord who was invested with the inheritance had ,...._ 

any advantage• over his brethren and kinsfolk in occu­
p~<ttions, interests, or indulgences. It would be a sin­
gular anachronism to estimate the privileges succeeded 
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• • 
to by the heir of a fief, by the situation in whick the 

. eldest son is placed under an English strict settlement. • 
I have said that I regard the early feudal con­

federacies as descended from an archaic form of the 
Family, and as wearing a strong resemblance to it . 

• 
But then in the ancitnt world, and in the societies 
which have not E_as~g. through the cr:~sible~ ofJeu­
<lalism,•the Primogeniture~wli1c11-s~ems to have pre­
vaileH never transformed itself into the Primogeniture 
of the later feudal Europe. When the group ~f kins­
men ceased to be governed through a series of genera­
tions by a hereditary chief, the domain which had 
been managed for all appears to have been equally 
divided among all. Why did this not occur in the 
feudal world? If during the confusions of the first 
feudal period the eldest son held J;he land for the be-

• 
• 

hoof of the whole family, why was· it that when feudal· [, 
Europe had consolidated if;'self, and regular commu­
nities were again established, the whole family did 
not resume that capacity for equal inheritance which 
had belonged to Roman and German alike? The key I 
which unlocks this difficulty has rarely been seized 
by the writers who occupy themselves in tracing the 
genealogy of Feudalism. They p~rceive the materials 
of the feudal institutions, but they miss the cement. 
The ideas and social forms which conttibuted to the 

.. - - ··-- --. .. 

f<?:~at1on of" the system were unquestionably bar-. 
b~rian ~nd·archaic, but as soon as Courts and lawyers 
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• • 
w~~~ called in to interpret and define it, th,e principles 

• q_:f. interpretation which they applied to it were those . 
o{ the latest Romanjurisprudence1 _ and were therefore 
excessively refined and matured. (In a patriarchally 
governed society, the eldest son may succeed to the 
government of lhe Agnatic greup, and to the absolute 
disposal of its property.) B~~ he is not the:re£oce a 
_E!!!L proru:i.etor. He has correlative duties'not in­
volved in the conception of proprietorship, but•quite 
undefi1fed and quite incapable of definition. _The 
later Roman jurisprudence, however, Hke our own ---- ~--- --
la~__! I_ooked upon u~controlled :eo_ier ;~ei -pr<:perty 
as equivalent t~_ownership, and did not, a!J-4,._in f~~t, -----
could not,_ take notice of liabilities of such .a kind, --
t~t ~_h~_very conception of them belonged to~ peri_od 
anterior to r~gular _!~w. The contact of the refined ' 

.and the barba;ous notion had inevitably- for its effect 
the conversion of the eld

0
est son into legal proprietor 

of the inheritance. The clerical and secular lawyers 
. so defined his position from the .first ; but it was only 

by insensible degrees that the younger brother, from 
participating on equal terms in all the dangers and 
enjoyments of his kinsman, sank into the priest, the 
soldier of fortune, or the hanger-on of. the mansion . 

• The legal revolution was identical with that which 
occurred on a 5maller scale, and in quite recent times, 
through the greater part of the Highlands of Scotland. 
\\Then called in to determine the legal powers of the 
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chi;ftain oyer' the domains which gave sustenance to 
. the clan, Scottish jurisprudence had long since pass~d • 

the point at which it could take notice of the vague 
limitations on completeness of dominion imposed by 
the claims of the clansmen, and it was inevitable 
therefore that it should convert the patrimony of 
many into the estate of one. 

For ~he sake of simplicity, I haYe called the mode 
of saccession Primogeniture whenever a single son 
or descendant succeeds to the authority over ~house­
hold or society. It is remarkable, however, that in 

· the few very ancient examples which remain to us of 
this sort of succession, it is JJ.gtJtl _ways the eldest son, 
i~_Q:te sense familiar to us,..JY_h.o_t~k-;' Uf! the r{lm:e­
sentation. The form of Primogeniture which has 
;pi~aiC over Western Europe has also been per- • 
petuated among the Hindoos, ~T?-d there is every . 
reason to believe that it is the normal form. Under 

• 
it,. no_t_ only the eldest son, liut the eldest line is always J 

prefer!ed. If the eldest son fails, hi_s eldest son has . 
precedence not only over brothers but over .llllCles ; 
and, if he too fails, the same rule is followed in the 
next generation. But when tbe succession is not 
merely to civil but to political power, a difficulty may 
present itself ;hich will appear of greater magnitude 
according as the cohesion of society i.s less perfect. 
The chieftain who last exercise!tl authority may have 
outlived hi~ eldest son, and the grandson who is 
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}J 

pri~arily entitled to succeed may be too young" an. 
• immature to undertake the actual guidance of tl, 

community, and the administration of its affairs. I 
&~uch an event, the expedient which suggests itself to 
the more settled societies is to place the infant heir 
under guardianship till he ranches the age of :fitness 
for government. The guardianship is generally that 
of the male Agnates ; but it is remarkable that the 
contingency supposed is one of the rare cases in 
which ~ncient societies have consented to the exercise 
of power by women, doubtless out of respect to the 
overshadowing claims of the mother. In India, the 
widow of a Hindoo sovereign governs in the name of 
her infant son, and we cannot but remember that the 
custom regulating succession to the throne of France 
-which, whatever be its origin, is doubtless of the 

. highest antiquity--preferred the queen-mother to all 
other claimants for the Regency, at the same time 

• 
that it rigorously excluded all females from the 
throne. There is, however, another mode of ob-' 
viating the inconvenience attending the devolution 
of sovereignty on an infant heir, and it is one which 
would doubtless occur spontaneously to rudely or­
ganised communities. This is to set aside the infant 
heir altogether, and confer the chieft~inship on the 
eldest surviving male of the :first generation. The 
Celtic clan-association%, among the many phenomena 
which they have preserved of an age in .which civil 
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... . . 
nnd political society were not yet even rudimenta.rily 

. separated, have brought down this rule of succession • 
to historical times. With them, it seems to have 

'\ 
existed in the form of a positive canon, that, f::ili.ug Ct.lh·c.. ,_'(\ 
the eldest son, his_next..br.other-succeeds-in-pr.iority '~"" ~"' 

· to_ al!_gra:n~sons, what(JV"er be_ their age.at_the_moment 
when the sovereignty devolves. Some writers have 
explained the prin~ipl;-by-;,ssuming that the Celtic 
customs took the last chieftain as a sort of root or 
stock, and then gave the succession to the descend-. 
ant who should be least remote from him ; the uncle 
thus being preferred to the grandson as being nearer 
to the common root. No objection can be taken to 
this statement if it be merely intended as a descrip-
tion of the system of succession ; but it would be a 
serious error to conceive the men. who first adopted 
the rule as applying a course of rea~oning which 
evidently dates from the t~e when feudal schemes 

• 

of succession began to be debated among lawyers. 
The true origin of the preference of the uncle to thel ~ ~~ \:r 
grandson is doubtless a simple calculation on the part : ~;- i 

:;~::~:;_:_:~.:~;t~~~~::ni_~c~i;~;~~-~ 
that the younger son is more likely to have come · 
to maturity than any of the eldest • son's descendants. 
At the same time, we have some evidence that the 
form of Primogeniture with ~ch we are best ac­
quainted is. the primary form, in the tradition that 
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• • 
the itSSent of the clan was a_sked when an infant heir_ 

• was passed over in favour of his_ uncle. _ There is a. 
tolerably well authenticated instance of this ceremony 
in the annals of the Scottish Macdonalds ; and Irish 
Celtic antiquities, as interpreted by recent inquirers, 
are said to disclose many traoos of similar practices. 
The substitution by means of election, of a " worthier " 
Agnatic relative for an elder is not unkno'wn, too, 
in the system of the Indian Village CommunitiM. 

Un<!er Mahometan law, which has probably pre­
served an ancient Arabian custom, inheritances of 
property are divided equally among sons, the daugh­
ters taking a half share ; but if any of the children 
die before the division of the inheritance, leaving 
issue behind, these grandchildren are entirely ex­
cluded by their un~les and aunts. Consistently with 
this principle·, the succession, when political autho­
rity devolves, is accor~ing to the form of Primo­
geniture which appears to have obtained among 
the Celtic societies. In the two great Mahometan . ~ 

families of the West, ~he rule is believed to be, that 

the uncle succeeds to the throne in preference to the 
nephew, though the latter be the son of an elder 

brother) but tho~gh this rule has • been followed 
quite _recently both in Egypt and in Turkey, I am 
informed that there has always been some doubt 
as to its governing tfie devolution of the Turkish 

sovereignty. The policy of the Sultans has in fact 
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• • 
generally prevented cases for its application. from 

occurring, and it is possibl~ -~::t _ _:~e~~ ~wholesale' 
massacres of their younger brothers may have be:?: 
perpetrated quite as much in the interest of their 

children as for the sake of making away with 
• dangerous competitor~ for the throne._ It is evident, 

however, that in polygamous societies the form of 
Primogeniture will always tend to vary. Many con-
~si~e:f~i~n_:;. may constitute a claim on the su;;;ssio.;_, 
the rank_o~ the mother, for example, or her degree i:o­
the affections of the father. Accordingly, some of 
the Indian Mahometan sovereigns, without pretending 
to any distinct testamentary power, claim the right 
of nominating the son who is to succeed. The 
blessing mentioned in the Scriptural history of Isaac 
and his sons has sometimes been ;;poken of as a will, 

• but it seems rather to have been a mode of naming 
an eldest son. • 

• 
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CHAPTER VIII. 
• 

THE EARLY HISTORY ()F PROPERTY. 

THE Roman Institutional Treatises, after giving their 
definition of the various forms and modifications o . 
. owner~ip, proceed to discuss the Natural Modes o 
Acquiring Property. Those who are unfamiliar with 
the history of jurisprudence are not likely to look 
upon these "natural modes'' of acgl}isition as pos­
sessing, at first sight, either much speculative or 
much practical interest. The wj.!d _a!).imal which is 
snared or killed by the hunter, the soil which is 
added to our Aeld by the imperceptible dep9sits of a 
rjy_e_r, the _tr~e which stri~es its roots into our ground, 
are each said by the Roman lawyers to be acqlJir.ed 

, by us naturally. The older jurisconsults had doubt­
less observed that such acquisitions were universally 
sanctioned by the usages of the little societies around 
them, and thus the lawyers of a later age, finding 
them classed in the ancient Jus Gentium, and per­
ceiving them to be •of the simplest desc;iption, allotted 
them a place among the ordinances of Nature. The 
dignity with which th€y were invested has gone on 
increasing in modern times till it is quite. out of pro-
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• 
portion to their original importance. Them·;r has 

· made them .ts favourite food, and has enabled thelll" 
to exercise 1 he most serious influence on practice. 

It will be necessary for us to attend to one onl¥ 

~o_n_g the_~; ':naturaLmoges of acquisition,:' Occu-
patio or 0 :cupancy. • Occupancy fs the advised!~~· 
taking poss€ ssion of that which at the moment is th o~~V> 
propertY of 1 to man, with the view (adds the technica 
definition) 1 l acquiring property in it for yoursel£ • 
The objects which the Roman lawyers called •res nu{­
lius-thing~ which have not or have never had an 
owner-can only be ascertained by enumerating 
them. Am mg things which never had an owner are 
wild animal:, fishes, wild fowl, jewels disinterred for 
the first time, and lands newly discovered or never 
before cultivated. Among things which have not an . . 
o~ are moveables whiCh have been abandoned, 
lands which have been de~rted, and (an anomalous 

·but most formidable item) the property of an enemy. 
In all these objects th~ full rig"Q.t:;_9J dominioi!._~e. 
~guire.d by the Occup.a.r.JJ-r-who first took possession 
of them with th .. ~_j~tgnt~Q!! of keeping them as his 
own- an intention which, in certain cases, had to be 
manifested...J>Ls.P.ecific_.ac~ I~ is not difficult, I 
think, to understand the universality whi~h caused 
the practice of Occupancy to be placed by one gene­
ration of Roman fawyers in the Law common to all 
N atjons, a;nd the simplicity which occasioned its being 
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attrib~ted by another to the Law of Nature .. But . . 
for its fortunes· in modern legal history we are less • 
prepared by a priori considerations. {T~e ]~_Q.._m~ 
pl;inci,ele of Occupangy, and the rules into which the \ 
j_urisconsult~ _e~panded it, are_the source of all modern/ 
{n~er.:na~ional La~ on the subj~~t of CaP-tu~.j1!- War 
a;!..d of the ~qqgj.~ition..of.sovereign-r.ights-i~I)ewly_di§­
~d CO..!lJltries. They have also sum~lied a·theory 
of the Origin of Propert,y, which is at once • the 
...... 
p~pular 'heory, and the theory which, in one form or 
another, is acquiesced in by the great majority of 

. speculative jurists} 
I have said that the Roman principle of Occupancy 

has determined the tenor of that chapter of Interna­
tional Law which is concerned with Capture in War. 

• i The Law of ":arli!_{~ _Q3:pture de~ives__i!s rules _f~<?~ 
the assump_!io?- tha_!_ COI!lJ!l_UJ}j_ties are remitted to a 
s~~te_of nature by the outb;eak of hostilities, and that, 
i~ the artificial_I)-a,tural co:p.g~tipn_thus_produced, the · 
.institution of private property fallsjnto abeyance so 
far as con~~~l1~ !~~. ~ellig~r_§n_jis. .As the later writers 
on the Law of Nature have always been anxious to 
maintain that private property was in some sense 
sanctioned by the system which they w~re expound-

• 
ing, the hypothesis that an enemy's property is res 

nullius has seemed to them perverse and shocking, 
and they are careful to ~tigmatise it as a mere fiction 
of jurisprudence. But, as soon as the Law.of Nature 
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• • is traced to its source in the Jus Gentium, we see at . . 
• once how the goods of an enemy came to be looked. 

upon as nobody's property, and therefore as capable 
of being acquired by the first occupant. The idea . 
would occur spontaneously to persons practising the 
ancient forms of W arf~re, when vicMry dissolved the 
organisation of the conquering army and dismissed 
the sold-iers to indiscriminate plunder. It is probable, 

howGver, that orig!:_ually it ~~-only movea~~!l_pr_9{y 
perty which was thus_F.eDUitted to be acquir~<!- }?y 
the Cap~_or. We know on independent authority that 
a very different rule prevailed in ancient Italy as to 
the acquisition of ownership in the soil of a con­
quered country, and we may therefore suspect that 
the a.P._plication of the principle of occuP.ancy_tp_la:o.d 
(always a matter of difficulty) dates from the.,..P.eriod (~. 
when _1J_1e J y.s_ Gen tiurn_was __ be~omin~ _the_ CodL of 
~atu1;.?, and that it_is. the result of a generalisation 
·effected by thej:qrj§.c_onrmlts 'of the golden age. Their 
dogmas on the point are preserved in the Pandects o£ 
Justinian, and amount to an unqualified assertion· 
that enemy's property of every sort is res nullz'us to 

the other belligerent, and that Qc~l!pancy, b.Y ~hicl_t. 
the Captor makes it his own, is an institution of 
N~tural Law: The rules which •International juris­
prudence derives from these positions have sometimes 
been stigrnatise!f as needlesslJ indulgent ~o the fero­
city and cp.pidity of combatants, b~t the charge has 
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been,madc, I think, bypersons who are unacquainted 

.with the histm·y of wars, and who are consequently . 
ignorant how great an exploit it is to command 
o~edience for a rule of any kind. The Roman prin­
ciple of Occupancy, when it was admitted into the 
modern law of <Japture in W ar,cdrew with it a number 
of subordinate canons, limiting and giving precision 
to its operation, and if the contests which have 
been waged since the treatise of Grotius became an 
authori~, are compared with those of an earlier date, 
it will be seen that, as soon as the Roman maxims 
were received, Warfare instantly assumed a more 
tolerable complexion. If the Roman law of Occu­
pancy is to be taxed with having had pernicious in­
fluence on any part of the modern Law of Nations, 
there is another chap.ter in it which may be said, with 
some reason, to have been injuriously affected. In 
applying to the discovery of new countries the same 

0 

principles which the Romans had applied to the find· · 
ing of a jewel, the Publicists forced into their service 
·a doctrine altogether unequal to the task expected 
from it. Elevated into extreme importance by the 
discoveries of the great navigators of the 15th and 
16th centuries, it raised more disputes t~an it solved. 
The greatest uncertainty was very shortly found to 
exist on the very two points on which certainty was 
most required, the exterft of the territory which was 
acquired for his sovereign by the discovere:r, and the 
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• • 
nature of the ad::~ which were necessary to coll\plete 

· the adpreltensio or assump.t.ian of sovereign p.osS!!s- • 
.... ~. Moreove~, the principle itself, conferring as it 
did such enormous advantages as the consequence Qf 
a piece of good luck, was instinctively mutinied 
against by some of the most adventurous nation:. 
in Europe, the Dutch, the English, and the Portu­
guese. • Our own countrymen, without expressly de­
nying the rule of International Law, never did, in 
practice, admit the claim of the Spaniards to ~ngros~ 
the whole of America south of the Gulf of Mexico, or 
that of the King of France to monopolise the valleys 
of the Ohio and the Mississippi. From the accession 
of Elizabeth to the accession of Charles the Second, 
it cannot be said that there was at any time thorough 
peace in the American waters,_ and the encroach­
ments of the New England Colonists on the territory 
of the French King conti~ued for almost a century 

1onger. Bentham was so struck with the. confusion 
attending the application of the legal principle, that • 
he went out of his way to eulogise the famous Bull 
of Pope Alexander the Sixth, dividing the undis­
covered countries of the world between the Spaniards 
and Portugue!'e by a line drawn one hundred leagues 
West of the Azores; and, grotesq~e as his prn.ises may 
appear at first sight, it may be doubted whether the 
arrangement of Pope Alexander is absurder in prin­
cip1r. than .the rule of Public Law which gave half a 
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.... . . 
continent to the monarch whose servants had fulfilled . ~--
.the conditions required by Roman· jurisprudence for f 
the acquisition of property in a valuable object which ~ 

c~uld be covered by the hand. 
To all who pursue the inquiries which are the 

subject of this ~olume, Occupancy is pre-eminently 
interesting on the score of the service it has been 
made to perform for speculative jurisprudence, in 
furnishing a supposed explanation of the origin of 
private cproperty. It was once universally believed 
t~at the proceeding implied in Occupancy was iden­
tical with the process by which the earth and its 
fruits, which were at first in common, became the 
allowed property of individuals. The course of 
thought which led to this assumption is not difficult 
to understand, if -w_e seize the shade of difference 
which separate-s the ancient from the modern con­
ception of Natural Law. \The Roman lawyers had 

• laid down that Occupancy was one of the Natural· 
modes of acquiring property, and they undoubte91y 

·believed that, were mankind living under the institu­
tions of Nature, Occupancy would be one of their 
practices. 1 How far they persuaded themselves that 
such a co~dition of the race had eve~ existed, is a 
point, as I h!'tve already stated, which their language 
leaves in much uncertainty ; but they certainly do 
seem to have made the• conjecture; which has at all 
times posse~>Red much plausibility, that the jnstitution 
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• 
of property was not so old as the existence of pan-

. kind. Modern jurisprudence, accepting all their • 
dogmas without reservation, went far beyond them 
in the eager curiosity with which it dwelt on th~ 
supposed state of Nature. Since then it had re­
ceived the position t~at the earth• and _its _fruits -·-
were once res nullius, and since its peculiar view of 
~~ture 'led it to assume wit4out __ hesitation ~that. _·the 

hl!_m~ race had llctually p~actised _ t4e _Qccup::m~y 
of res nullius long_ before-the organisation_ of. eivil so- _ 
_ ci~ties, the inference immediately suggested itself that 
pccupancy was the process by which the ''no man's 
goods" of the primitive world became tbe private 
,property of individuals in the world of history. It 
(would be wearisome to enumerate the jurists who 
have subscribed to this theory ip one shape or an­
other, and it is the less necessary to attempt it 
because Blackstone, who is always a faithful index 

• 
of the average opinions of his day, has summed them 
up in his 2nd book and 1st chapter. 

"The earth," he writes, "and all things therein 
were the general property of mankind from the imme­
diate gift of the Creator. Not that the communion of 

goods seems eyer to have been applicable, even in the 
earliest ages, to aught but the sub;tance of the thing; 
nor could be extended to the use of it.. For, by the 
law of nature and" reason, he•who first began to use 

it acquired. therein a kind of transient property that 
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• 
laste~ so long as he was using it-, and no longer ; 

.or to speak with greater precision, tl!e right of .po~- . 
session continued for the same time only- that the 
net of possession lasted. Thus the ground was in 
common, and no part was the permanent property 
of any man in particular ; Yf'J_ whoever was in the 
occ':pation of any determined spot of it, for rest, for 
shade, or the like, acquired for the time a • sort of 
ownership, from which it would have been uhjust 
~nd co:fttrary to the law of nature to have driven 
him by force, but the instant that he quitted the use 
or occupation of it, another might seize it without 
,injustice." He then proceeds to argue that ";when 
1mankind increased in number, it became necessary 
Ito· entertain conceptions of more permanent domi­
llnion, and to approp~iate to individuals not the imme­
_diate use only~ but the very substance of the thing 
:to be used." . . 

Some ambiguities of expression in this passage" 
lead to the suspicion that Blackstone did not 

· quite understand the meaning of the proposition 
which he found in his authorities, that property in 
the earth's surface was first acquired, under the law 
of Nature, by the occupant; but t.he limitation 
which designedly o~ through misapprehension he has 
imposed on thG theory brings it into a form which it 
has not infrequently a~sumed. Many writers more 
famous than Blackstone for precision o£ language 
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have laid down. that, in the beginning of t4ings~ 
. Occupancy first gave a right against the world to" a:t;t• 

~ - - ,,. 

exclusive but temporary enjoyment, and that after-
~ards this right, while it remained exclusive, becanJ.e 
perpetual. Their object in so stating their theory 
was to reconcile the• doctrine that • in the state of 
Nature res nullius became property through Occu­
pancy, \vith the inference which they drew from the 
Scriptural history that the Patriarchs did not at 
first permanently appropriate the soil which l:n:td bee? 
grazed over by their flocks and herds. 

The only criticism which could be directly applied 
to the theory of Blackstone would consist in in­
quiring whether the circumstances which make up 
his picture of a primitive society are more or less 
probable than other incidents 'fhich could be ima­
gined with equal readiness. Pursumg this method 
of examination, we might fairly ask whether the 

"man who had occupied (Blackstone evidently uses 
this word with its ordinary English meaning) a par- . 
ticular spot of ground for rest or shade would be 
permitted to retain it without disturbance. The 
chances surely are that his right to possession would 
be exactly cqextensive with his power to keep it, 
and that he 'would be constant!~ :fiable to disturbance 
by the first comer who coveted the sp~t and thought 
himself strong enough to dlive away the possessor. 
But the tr.uth is that all such cavil at these positions 
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is perfectly idle from the very baselessness of the 
• positions themselves. What mankind did in the pri-. 

mitive state may not be a hopeless subject of inquiry, 
but of their motives for d0ing it it is impossible to 
know anything. These sketches of the plight of 
human beings ·in the first 3ges of the world are 
effected by first supposing mankind to be divested of 
a great part of the circumstances by which they are 
now surrounded, and by then assuming th:tt, in 
~he cofldition thus imagined, they would preserve 
the same sentiments and prejudices by which they 
are now actuated,-although, in fact, these senti­
ments may have been created and engendered by 
those very circumstances of which, by the hypo­

thesis, they are to be stripped. 
There is an~ho:rism of Saviggy which has been 

sometimes th~ught to countenance a view of the 
origin of property wmevhat similar to the theories 
epitomised by Blackstone. The great German jurist" , , 

, ~as laid dom1 that al~erty_i~~nd~~ .<?±L4-2- ~ 
1 verse Possession ripened by...__frescripti9n. It is only 
~ ~vith --respect to Roman law that Savigny makes this 

statement, and before it can fully be appreciated 
much labour must be expended in e.xplaining and 

• defining· the expressions employed. His meaning 
will, however,· be indicated with sufficient accuracy 
if we consider him to assert that, bow far soever we 

carry our inquiry into the ideas of proper.ty received 
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• • 
among the Romans, however closely we approl\ch in 

. tracing them to the infancy of law, we can get no. 
farther than a conception of ownership involving the 
three elements in the canon-fQ_~1~essi_<:>!l, Adv~rs,.e-_ 
·ness _o(_Pos~ession, that is, a holding not permissive 
~r subordinate, but e~lusive against the world, and 

· P_Je_scription, or a period of time during which the 
Adver~ Possession has uninterruptedly continued. 
It i~ exceedingly probable that this maxim might 
be enunciated with more generality than was•allowe? 
to it by its author, and that no sound or safe con­
clusion can be looked for from investigations into 
any system of laws which are pushed farther back 
than the point at which these combined ideas con­
stitute the notion of proprietary right. Meantime, 
so far from bearing out the. p~pular theory of the 
origin of property, Savigny's canon •is particularly 
valuable as directing our attention to its weakest 

• "point. In the view of Blackstone and those whom 
he follows, it was the mode of assuming the exclusive 
enjoyment which mysteriously affected the minds of 
the fathers of our race. But the mystery does not 
reside here. It is not wonderful that property began 
in adverse possession. It is not surprising that the 

• • first proprietor should have been the strong man 
armed who kept his goods in peace. But ~hy _it was_? 

~. that lapse of time• created a ~entiment of .. respect for · 
his .posses.sio~-which is the exact source of the 
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• 
universal reverence of mankind for that which has . . . 

. • for a long period de facto existed-are questions really . 
deserving the profoundest examination, but-lying far 
b.eyond the boundary of our present inquiries. 

Before pointing out the quarter in which we may 
hope to glean • some informa.tion, scanty and un­
certain at best, concerning the early history of 
proprietary right, I venture to state my opinion that 
the popular impression in reference to the • part 
played •by Occupancy in the first stages of civilisa· 
tion directly reverses the truth. ~cu~ancy is the 
advised assumption of physical possessio~; and_ the 
notion that ~act of this. descriptio~ confe.rLaJitle 
to " res nullius," so far from being characterietic -·- - -- - - ···~··---··-~-

~f_very: __ ea~ly__~ociet~es, is in all probability the 
growth of a refineq jurisprudence and of __ u settleft. 
condition-ofthel~ws.- ·It is only when the rights of 
property hav~- gained a sanction from lmig prac-

• tical inviolability, and when the vast majority oi 
. the objects of enjoyment have been subjected to 

private ownership, that mere possession is allowed 
to invest the first possessor with dominion over 
commodities in which no prior proprietor~hip has 
been asserted. The sentiment in which this doctrine 
originated is absolutely irreconcilabie with th~t 
infrequency and uncertainty of proprietary rights 
which- distinguish th~ beginnin~s of civilisation. 
Its true basis seems to be, not an im:!tin.ctU:c-hias . .._. &- --~-- ~~ -·- ~... -4lli.. 
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""''f .t,.. 
:k.i..f"< I·"'.'~ 

~gw~ds_the ~tJttlQn o£ Propert_y,J)llL~-PI~f~u;p.p·, ~! <~ · 
• ~i<:>:n~ _a1:is~ng out o( ~he _l~~K ~Qn_!inua~_gf_th~t- (1) 

institution, . ~hat ~Vf!!:Y.J!!:i!!fl __ pugh_t __ to ~f}Jd?=. gn.r. £?.£_f!e?::.... 
When possession is takenof a--" res nullius," that is, 
of an object which is not, or has never been, reduced 

• to dominion, the I>os~essor is permitted to become • 
proprietor from a_ fe_eling that all valuable things, 
arc naturally the subjects of an exclusive enjoyment, 
and 1;hat in the given case there is no one to invest 
with the right of property except the Occupant. 

~he Qc~~nt, in--sho-rt, becomes the. o_.wver, hec~e) 
~II things ».re presm;ped to be._~roebof]y'_s .prq]Ler_:ty 
~d because no one can be poin~~ut _as _ h~viJ:lg 

' a better righ~ tha~ .... E-~ to_j:!?,e proErietorshj.p of th~ij 
E.~rtic~kr.JW,p~- · 

Even were there no other pbjection to the de-
• scriptions of mankind in their natural state which 

we hav~ been discussing, ~here is one_ p~rti~_qlar_ in 
• w?ich_~hey are _fa:.t::lly__E-! v~rian_c~ _wj.t_h_ th~- aJJ.then..tic 
e:::~d~nce pQs~ess~gJ>y_qs. Jt _will be ~bserve~, that. 
t~~ ~LaJld motiYe_s_yvh.i~h thes~ theoJ:i~ suppose 
are the acts and motives of Individuals. It is each 

. --
Individual who for himself subscribes the Social -
Compact. It. is some shifting sandbank in which 

• 
the grains are Individual men, that according to 
the theory of Hobbs is hardened into the social 
rock by the wholesome discipline of force. It. is an 
Individual who,. in the picture drawn by Blackstone .. ,, 
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:' is m the occupation of a determined spot of 

•ground for rest, for shade, or the like." The vice • 
is one which necessarily afflicts all the the.ories de­
scended from the Natural Law of the R-omans, 
which differed _erincipally from their Civil Law in 
the account which it took of I«JJ.dividuals, and which 
has rendered precililely its greatest service to civilisa­
tion in enfranchising the individual from the autho­
rity of archaic society. ~ut Ancient Law, it inust, 
again be repeated, knows next to nothing of In­
dividuals. It is concerned not ~th Individuals, but 
with Families, not with single human beings, but 

. groups. Even when the law of the State has suc­
ceeded in penetrating the small circles of kindred 
into which it had originally no means of penetrating, 
the view it takes of Jndividuals is curiously different 

• 
from that taken by jurisprudence in its maturest 
stage. The life of each.citizen is not regarded as 
limited by birth and death ; it is but a continuatior{ 

. of the existence of his forefathers, and it will be 
prolonged in the existence of his descendants. t.J> ;..- J-1-d-'· 

The Roman distinction between the Law of Per­
sons and the Law of Things, which though extremely 
convenient is entil~ly artificial, has avidently done 
much to divert inquiry on the subject before us from 
the true directron. The lessons learned in discussing 

0 • 

the Jus Personarum have been forgotten where the 
Jus Rerum is reached, and Property, Contract, and 
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.Delict, have been considered as if no hints cmicern-
• 

' ing their. original nature were to be gained from the 
facts ascertained respecting the original condition 
of Persons. The futility of this method would be 
manifest if a system of pure archaic law could be 

• brought before us, and if the experiment could be 

tried of ~pplying to it the Roman classifications. 
It w.ould soon be seen that t~p_g~tion Q~ 
~aw of Persgps frQm_that oLThings has_:pp_V!_e~ning 

~ p~e_i!l!~J:!CY: oi_the law, that the rulel5_beJonging to 
the two departments .are inextricably_mi:ngled_ to:­
gether, and that the__Q.istinctions of the later jurists 
are app:t:_op~iate __ .oP-ly_to_th_e_later_ jurispruden<:e~ 
From what has been said in the earlier portions 
of this treatise, it will be gathered that there is 
a strong a priori improbabilitj- of -our obtaining 
any clue to the early history of property, if we 
confine our notice to the flroprietary rights of in­
dividuals. (It is more than likely that joint-owner­
fihjp, and not se12arate o,E:;oers.bip, is the really • 
~aic institution, and that the forms of property 
which will afford us instruction will be those 
which are associated with the rights of families and 
of groups of 'kindred) The Roman jurisprudence 
will not here assist in enlightening. us, for it is 
exactly the Roman. jurisprudEj}ce which, transformed 

by the theory of Natural Law, has bequeathed to 

the moderns the impression that individual ownership 
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• 
is the normal state of proprietary right, and that 
ownership in common by groups of men. is only · 
the exception to a general rule. There is, however, 
one community which will always be carefully ex­
~mined by the inquirer who is in quest of any lost 

• institution of primeval society. How far soever any 
such institution may have undergone cha:qge. among 
the branch of the Indo-European family whic~ has 
been sej;tled for ages in India, it will seldom be found 
to have entirely cast aside the shell in which it 
was originally reared. It happens that, among the 
Hindoos, we do find a form of ownership which ought 
at once to rivet our attention from its exactly fitting 
in with the ideas which our studies in the Law of 
Persons would lead us to entertain respecting the 
original condiiion df property. ~~e Village Com­
munity qf India is at on9e an _ <;?rganjsed patriarc_h:~tl 

s~~~Y- a~d _ an as~mNlfg~ _ _pf eo-pr9prietors. Th~ 
personal relations to each other of the men who 

• compose it are indistinguishably confounded with 
their proprietary rights, and to the attempts of 
English functionaries to separate the two may be 
assigned some of the most formidable miscarriages 
of AnglQ-Indian administration. The• Village Com­
munity is kn~wn to be of immense antiguit,x. In 
whatever direction research has • been pushed into 
Indian history, general or local, it has always found 
the Community in existence at the farthest point of 
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its progress. A great number of intelligent and 
observant writers, most of whom had no theory 6{ 
any sor~ to support concerning its nature and origin, 
agree in considering it the least destructible institu­
tion of a society which never willingly surrenders 
any one of its usages w innovation. Conquests and re-\ 
volutions seem to have swept over it without disturb­
ing or tligplacing it, and the most beneficent systems 
of gt>vernment in India have always been those which 
have recognised it as the basis of administratton. 

The mature Roman law, and modern jurispr~­
dence following in its wake, look upon co-ownership 
as an exceptional and momentary condition of the 
rights of property. This view is clearly indicated 
in the maxim which obtains universally in Western ~ Wt.l 
Europe, Nemo in communione rotest invitus detineri k 
(" No_one .can be kept in co-proprietorship against his 
will"). But in India this .. order of ideas is reversed, 

• and it may be said that s~,Parat~ proprietorship is Slll-~ ~ 

~ys on i~ay t<2 beco~~~ ,prop.rje.:torship in. !;.Q:nlr:!!QY..: . 

The process has been adverted to already. As soon 
as a son is born, he acquires a vested interest in his 
father's substance, and on attaining years of dis­
cretion he is !!ven, in certain contingencies, permitted 
by the letter of the law to call for a partition of the 
family estate. As a fact, however, a. division rarely 
takes place even "at the death of the father, and the 
property .constantly remains undivided for several 
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generations, though every member of every genera-
• 

tion has a legal right to an undivided share in it. . 
The domain thus held in common is somethnes ad­
m~istered by an elected manager, but more generally, 
and in some p1·ovinces always, it is managed by the 
eldest agnate, b)' the eldest •epresentative of the 
eldest line of the stock. Such an assemblage of 
joint proprietors, a body of kindred holding·a domain 
in common, is the simplest form of an Indian VHlage 
CommuBity, but the Community is more than a 

r • --· -- ~·---··--··--

~ brotherhood of relatives and more than an association 
:;( b~of pa~. It is an organised -soci~ty, ;nd-besides 
• providing for the management of the common fund, 

it seldom fails to provide, by a complete staff of 
functionaries, for internal government, for police, for 
the administration o_f justice, and for the apportion· 
ment of taxes a~d public duties. 
-·T~roceRs which I h!ve described as that under 

which a Village Community is formed, rg.ay be ~e- • 
.garded as typi~l. Yet it is not to be supposed that 
every Village Community in India drew together in 
so simple a manner. Although, in the North of India, 
the archives, as I am informed, almost invariably 
show that the Community was founded by a single 
assemblag:e of blood~relations, they also • supply infor­
mation that ll!~n of alien ~::lftraction~b.axe_~lwayE;, 
fr()gi time _to~ time, been° Eg_lgraft~g_:o.!Lit~_and_ a_ mere 
pur~has~r of a share may generally, und~r certain 
con__9.iHop.~J ~e- ~dmitted to tlte. broth.e~:ho.od. In the 
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South of the....Peninsula there are often Communities ----.c- .... __ ....,...,.._- • 

· which appear to have sprung not from one but~ 
two or more families : and there are some whose --·.- ~ ~ - ----·--·· 

. co~Qf?_ition)s known _to_p~ ~ntirelY,:u-..,tifu:ial; inde~d, 
the occasional aggregation of men of different castes 
in the same society is it tal to the hypothesis of a com­
mon descent. Yet in all these bro~erhoods either the 
tradi_!;_ig"!:! ts_pre.s.er:v:e.d, or ~~ ass~rn.-ption. made, of an 
~rlgi'nal common_parEJ.t~-Mountstuart El phinstone, 
who writes more particularly of the Southern- Villag.e 
Communities, observes of them (History of India, 
i. 126): " The popular notion is that the Village 
landholders are all descended from one or more indi­
viduals who settled the Village; and that the only 
exceptions are formed by persons who have derived 
their rights by purchase or otherwise from members 
of the original stock. The supposition is confirmed 
by the fact that, to this d;y, there are only single 
·families of landholders in small villages and not many 
in large ones; but each has branched out into so. 
many members that it is not uncommon for the whole 
agricultural labour to be done by the landholders, 
without the aid either of tenants or of labourers. 
The rights of. the landholders are theirs collectively, 
and, though they almost always ·have a mo·re or less 
perfect partition of them, they never .have an entire 
separation. A landholder, for instance, can sell or 
mortgage hls rights; but he must first have the con­
sent of the Village, and the purchaser steps exactly 
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• 
into pis place and takes up all his obligations. Jf ar 

·family becomes extinct, its share returns to the com-lr 
mon stock." 

• Some considerations which have been offered in the 
fifth chapter of this volume wilJ assist the reader, I 
trust, in appreci;ting the signifircance of Elphinstone' s 
language. (No institution of the primitive world is 
likely to have been preserved to our day, uniess it has 
a~uir_ed. ap. elastici~y foreign to its oris:~a~ n:tture 
t~ouglf some vivifying legal fiction) 'fhe Vil.lage 
(!om_!Ilu"?ity then is not necessarily an assemblage of 
blood-relations, but it is either such an assemblage or 

-a body of co-proprietors formed on the model of an 
~::association of kinsmen. The type with whiQ}Lit 
!W P-1 should be compared_j_~t evidently not the Roman 

Family, but the R~man_ G~~s <,?f House. The Gens 
was also a group on the model of the family; it was 
the family extended by a .variety of fictions of which 
the exact nature was lost in antiquity. In historicat 

. times, its leading characteristics were the very two 
which Elphinstone remarks in the Village Community. 

There was always the ~su_~tion_of_a_~on~mon origjJ?:,,_ · 
~~u!!!pt~()n sq_meti:rp.~s _E.Q_~o_!'i()l,l_sly -~t V!:_!.t:_iance .. witP. 
f~ and, to repeat the historian's worqs, "if a family 
became extinct, its share returned to the common 
stock." In old Roman l~:w:,..JJ:wla.i..rned inheri~ll.QQL 

escheated to Jhe __ G_ent~lea. It is "further suspected 
..__~ - ' --·· 

by ail who have examined their history that the 

.. . 
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~ommunities, like the Gentes, have been very .gen~- {l) 
· rally adulterated h.Y _t~~&imiss.io~J!'~but 

the exac"t mode-of absorption cannot now be ascer­
tained. At present, they are recruited, as Elphin· 
stone tells us, by the admission of purchasers, with 
the consent of the bootherhood. The acquisition of 
the adopted member is, however, of the nature of a 
univers"al· succession; together with the share he has 
bought, he succeeds to the liabilities which the vendor 
had incurred towards the aggregate group. He is a? 
Emptor Familire, and inherits the legal clothing of 
the person whose place he begins to fill. The consent 

. ·:' 
of the whole brotherhood required for his admission . , 
may remind us of the consent which the Comitia 
Curiata, the Parliament of that larger brotherhood 
of self-styled kinsmen, the anci~nt Roman common­
wealth, so strenuousiy insisted on as • essential to the 
legalisation of an Adoption or the confirmation of a 

• • 
Will. 

The tokens of an extreme antiquity are discover-. 
able in almost every single feature of the Indian 
Village Communities. We have so many independent 
reasons for suspecting that the infancy of law is dis­
tinguished b_y the prevalence of co-ownership, by 
the intermixture of personal with proprietary rights, 
and by the confusion of public with. private duties, 
that we should be justified• in deducing many im­
portant QOnclusions from our observation of these 
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• • 
proprietary brotherhoods, even if no similarly com· 

• • pounded societies could be detected in any other . 
part of the world. It happens, however, that much 
e~rnest curiosity has been very recently attracted to 
a similar set of phenomena in t!Lose parts <!CE.ur()p~ 

!_h~h have p_e~~! slig_h,il_y~affected_"by_th!'Lt(Luda1 
,!E~nsformation of property ~c and which in mnny 
important particulars have as close an a:ffrnity with 
the Eastern as with the Western world. The re­
searche~ of M. de Haxthausen, M. Tengoborski, and 
others, have shown us that the Russian villag~s are 
not fortuitous assemblages of men, nor are they 
unions. founded on contract; they are naturally !8:­
ganised communities~like thgse_of .India. It is true 
that these villages are always in theory the patrimony 
of some noble proprietor, and the peasants have with-
in historical tifnes been converted into the p~ial,a.-,c'·~ 1 

and to a great extent into the personal, serfs of the 
• seignior. But the pressure of this superior ownership· 

has never crushed the ancient organisation of the 
village, and it is probable that the enactment of the 
Czar of Rvssia, who is supposed to have introduced 
serfdom, was really intended to prevent the peasants 
from abandoning that co-operation with<:ut which the 
old social· order coUld not long be maintained. In 
the assumption.of an agnatic connection between the 
villagers, in the blendin~ of personal rights.with pri­
vileges of ownership, and in a variety of spontaneous 
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• • 
provisions for internal administration, the R~ssian 

. village appears to be a 11early exact re-eetition of the. 
Jndian __ 09!AIDJ!,!!ity; but there is O.!).e important dif­
f~!]n~ which we note with the greatest intere~t. 

:~The co-owners of an Indian villag_e, though their pro-· W. f..t 

perty is blended, havi their rights d.i~tinct, and th~ .~ ... /. · 
se];!aration of right~> is com,pletft: and s+8!!Nnues indej!- .,~?., · ·, 
nitelja • 'Fhe severance of rights is also theoretically ((.~ .· · 

c""Om~lete ill_ a -~m§i~JLvil~ but there it is only 

~~~· . After _t~e ~xpiration of._ a &~!.~'-but no~ 
in all cases of the same, Ee~d, separate ownershins 

~~ extinguished, !h~ap,d Qf the vill:JK~ js _\hr:o'!!!.. 
ip.to .a mass, and then it i~ :r:~·d!.~~tfuut~d aJll9IJg_th.e 
famili~s composing the community, according to their 
~~- This repartition having been effected, the 
rights of families and of individu~ls are again allowed , 
to branch out into various lines, whiclf they continue 
to follow till another period of division comes roundJ> 
1\..n even more curious va;iation from this type of 
ownership occurs in some of those countries which 
long formed a debateable land between the Turkish 
Empire and the possessions of the House of Austria. 
In Servia, in Croatia, and the Austrian Sclavonia, 
the villages are also brotherhoods of persons who are 
at once co-ow~ers and kinsmen; nut there the inter-
nal arrangements of the community dijfer from those 
adverted to in the-last two extmples. The substance 
of the com.mon property is in this case neither divided 
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• • 
in practice nor considered in theory as divisible, but 

• the entire land is cultivated by the combined labour • 
of all the villagers, and the produce is anntlally dis­
t:tjbuted among the households, sometimes according 
to their supposed wants, sometimes according to rules 
which give to particula~ persoos a fixed share of the 
usufruct. All these practices' are traced by the jurists 
of the East of Europe to a principle which is hsserted 
to be found in the earliest Sclavonian laws, the -prin-
9iple tlmt the property of families cannot be divided 

for a perpetuity. 
The great interest of these phenomena in an 

inquiry like the present arises from the light they 
throw on the development of distinct proprietary 
rights inside the groups by which property seems to 
have been originally held. We have the strongest 
reason for th!nking that property once belonged 
not to individuals nor even to isolated families, but 

0 

to larger societies composed on the patriarchal model; 
but the mode of transition from ancient to modern 
ownerships, obscure at best, would have been infi­
nitely obscurer if several distinguishable forms of 
Village Communities had not been discovered and 
examined. It is worth while to attend to the varieties 

. <Jf internal arrangement within the patr.iarchal groups 
which are, or, were till recently, observable among 
races of Indo-Europel!n blood. ~he chiefs of the 

r~d~Fc::1Ijg!1J~u~- _c~~.lJ~e~, it is said, t.swi9.le_ont.. 
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food to the head~ _c{~h_e hog::teholds under their juris-
._ di£tiQn at the very sl?-ortest intervals, and sometimes­

day by day. A periodical distribution is also made 
to the Sclavonian villagers of the Austrian and 
Turkish provinces by the elders of their body, but 

• 
then it is a distriburton once for all of the total 
prodttce. of the year. In the Russia~ yiUa,g_es_, how­
ever, the ~ubstance of the property ceases to be looked 
upo~ as indivisible, and separate Irr.Qp_rietaq~_cJa.i.Jnp 
.~e_all?~~d__fr_ee!y tQ...grqw up, but tb.en._th.e.-Pro.gm§s_ 
of se£aratio!! _is __ :R§l~ptorg~rre?t~d after __jt .hl:l-s 
continued a certain time. In India, not only is there 
no indivisibility of the common fund, but ~@a!:!!:~. 

pr~pr~torship_ in _.E~·t~-?f _ _it_ ~~Y. be __ ip.~efinitely 
prolonged and may branch out into any number of 
deri;;:tive ownerships, t~e __4~/4~partition of the . . 
stock being, however, c~eck~4~ inveterate u~ag_~,-

• a_p-_9. by ~he rule against lthe admission o~ 
without the consent of the brotherhgod. It is not of 
course intended to insist that these different forms of 
the Village Community represent distinct stages in a 
process of transmutation which has been everywhere 
accomplished in the same manner. But, though the 
evidence does not warrant our g~ing so far as this, it 
renders less presumptuous the conjecture tliat priv~~~ 
:property, in the. shape in ~hich w~ know it, was ~:,..~: 

chiefly formed by the gradual disentanglement of the f» " 
--.,r.-""·----r ~ ~-- -- ~ -· ~- --~--- ~ ·- ~ ~ 

separate tights of individuals from. t!te blended ri hts -- - ---··-~- .....--~- -··--- -· 
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U of a eommunJ~y. Our studies in the Law of Persons 
•seemed to show us the Family. expanding into the · 

• 
Agnatic group of kinsmen, then the ·Agnatic group 
dilSsolving into separate households; lastly, the house­
hold supplanted. by the individual ; and it is now 
8uggested that each step in the •change corresponds to 
an analogous alteration in the nature of Ownership. 
If there be any truth in the suggestion, it i; to be 
observed that it materially affects the problem .;hich 
theorists on the origin of Property have generally 
proposed to themselves. The question-perhaps an 
insoluble one-which they have mostly agitated is, 
what were the motives which :first induced men to 
respect each other's possessions ? It may still be put~ 
without much hope of :finding an answer to it, in the 
form of an in<luiry into the reasons which led one 
composite group to keep aloof from the domain of 
another. But, if it· be t:Bue that far the most im-. 
portant passage in the history of Private Property 
·is its gradual separation from the co-ownership of 
kinsmen, then the great ]jOint of inquiry is identi­
cal with that which lie::; on the threshold of all 
historical law-what were the motives which origi­
nally prompted meJJ to hold together in the family 
unio~ ? ·To such a question, Jurisprudence, unas­
sisted by other' sciencesi is not corppetent to give a 
reply- The fact can only be noted. 

The undivided state of property iii ancient 
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societies is consistent with a pecuiiar sharpne4ls of 
· division, which shows itself as soon as any single• 

share is completely separated from the patrimony of 
the group. This phenomenon springs, doubtless, 
from the circumstance that the property is supposed 

• 
to become the domairf of a new group, so that any 
dealing with it, in its divided state, is a transaction 
between two highly complex bodies. I have already 
compared Ancient Law to Modern International 
Law, in respect of the size and complexity• of the 
corporate associations, whose rights and duties it 

settles. As th~_9():pt;racts .and conveyances known to ~: / 
ancient law are contracts and conveyances to which J 
not single individuals, but organised companies o(

1 

men, are parties, they are in the highest degree cere:J, I 
monious; they require a variet3' of symbolical acts. ·. _,. .... _ ..... 
and words intended to impress .the. business on the. ,~, . 
memory of all who take 8part m 1t ; and they de-l i . . . 
mand the presence of an inordinate numbar of wit- '\ 
nesses. From these peculiarities, and others allied .. 
to them, springs the universally unmalleable charac­
ter of the ancient forms of property. Sometimes the 
patrimony of the family is absolutely inalienable, as 
was the case .with the Sclavonians, and still oftener, • 
though alienations may not be entirely illegitimate, 
they are virtually impracticable, as tmong most of 
the Germanic tribes, from th: necessity of having the 
consent of: a large number of persons to the transf~r. 
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WhE6re these impediments do not exist, or can be 
• surmounted, the act of conveyance itself is generally • 
burdened with a perfect load ~f ceremony,'in which 
npt one iota can be safely neglected. Ancient law 
uniformly refuses to dispense with a single gesture, 
however grotesque; with a single syllable, however 
its meaning may have been forgotten; with a single 
witness, however superfluous may be his iestimony. 
The entire solemnities must be scrupulously ·com­
pleted 'by persons legally entitled to take part in it, 
or else the conveyance is null, and the seller is 
re-established in the rights of which he had vainly 
attempted to divest himself. 

These various obstacles to the free circ_ulation. 9f 
t~ obj_~ts o!_~s~ ~~d- enjoy~eEt, begin of course to 
make themselYes feJ.t as soon as society. has acquired 
even a slight degree of activity, and the ex.e.edients 
by which advancing comwunities endeavour to ov~ 
c~ them form the staple of the history. OfProperty ~ 

. . Of such expedients there is one which takes prece­
dence of the rest from its antiquity and unive_rsality. 
The idea seems to have spontaneously suggested 
itself to a great number of early societies, ~ classity ~ 
~roperty into kind!. One ~ind or ~~ty j 
i~ placed on a loweL faotJug of d1gnii:.y: .than _the . 

others,.Jmt at. the same time is relieved from the. 
f~tters _which antiquity~as imposed on them: fuili· 
seguently, the superior -~~~p.ce of ·the __ rul~§. 

f'"-
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governing the t:J;ansfer and desceut.,.of the lower.~rder "-,. · ' · 

• 
1 
~~ becolll~~~~J:!;\ll~ recog!ll~d, and by a., :,,·: .· 
gradual tourse. of mnovation the plasticity of the '' ('' '­
less dignified class of valuable oJ>ie~.ts is comrouni..;~ · 
cated .. to the_ .. classes-wh.ick-staud-con.Yen_tio~l'tlly~ 
gi,ghe,r, The history ilf Roman Property Law is the~~ h 
history of the assimilation of Res Mancipi to Res Nee _:.. 
Mancipt. • The history of Property on the European 
Continent is the history of the subversion of the ~--· ,··: 
feudalised law of land by the Romanised •law ·of -
moveables ; and though the history of ownership in . -E~gland is not nearly completed, i~ is visibl_y t'1!e · ~ 
law of personalty which tb.reateJI.S_ to_ absqr:l> __ and! 
annihilate the law of realty. 

T~y_natur.(ll__~!l!:s~if!~~#9n of the objects of 
enjoyment, the only classi:ficatiol} which corresponds 
with an essential difference in the su~ject-matter, is 
that which divides them into Moveables and Immove-• --.. -:.,-_,;,._, 

3.-b~. Familiar as is this classifica.tiQn to juris-
prudence, it was y~y slo_'Y_ly__de.!~oped ~.Y Rom~ . 
la!V, fr?m which we inherit it, and was only finally 
adopted by it in its latest stage. The classifications 
of Ancient Law have sometimes a superficial resem­
blance to this. They occasionally divide prop~rty 

. into cat~gorie;, and place immoveables in one ~f the~ ; 
; butihen it is found that they eithir class along 
\ . 
: with immoveables· a number• of objects which have 
: no sort of. relation with them, OJ' else divorce them 

T • 
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-from. various righ~s to which they h;l.ve a close am­
enity. Thus, the Res Mancipi of Roman Law included • 
not only land but slaves, horses, and ~xen. • Scottish 
law ranks~ with land a certain class of securities, and 
Hindoo law associates it with slaves. English law, 
on the other hand, parts leases <Of land for years from 
other interests in the soil, and joins them to per­
sonalty under the name of chatte~r~al. Moreover, --the classifications of Ancient Law are classifications 
i!llplying superiority and inferiority; wlllle the dis­
tinction between moveables and immoveables, so long 
at least as it was confined. to Roman jurisprudence, 
carried with it no suggestion whatever of a difference 
in dignity. The Res Mancipi, however, did certainly i 
at first enjoy a pre-cedence over the Res Nee Man-' 
cipi, as did heritable. property in Scotland, and realty \ 
in England, over the personalty to which they were 

t 
opposed. The lawyers ot all systems have spared no 
pains in striving to refer these classifications to some" 

. intelligible principle ; but the reasons of the severance 
must ever be vainly sought for in the philosophy of 
law : they belong not to its philosophy, but to its 
history. l The explanation which appears to cover .J~~ ( 
the greatest number of instances is, th~t t~_cts ,. 
of. enj~~_nt hono~red above. the..l·est..lV~!Lt£g for.m~ ', 
of Erop~r~y kn~wn first and earliest to e~ch parti_£l!lar 
c_~mmq_n!t_y, and digni:fiE:!'d therefore· emphatically with 
the designation of Property. On the other. hand, the 
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articles not -~11U~(;Lam.ong-tb.eAv:om:eiLd>jec.ts. 
· seem to have been placed on a low.er standing •. ):>.£,! 

cause tlie kno""ledge of their value. was posteyi<:n:.1i.Q.. 
• * - ~ .. . ~ 

· ~~e epoch at which the catalogue of superior .. pro; 
perty was settled. They were at :first unknown, rare, ... - - . 
limited in their uses, t>r else regarded as mere appen-
dages to the privileged objects. Thus, though the 
Roman R.es Mancipi included a number of moveable 
artil\les of great value, still the most costly jewels 
were never allowed to take rank as Res Mancipi, be­
cause they were unknown to the early Romans. j!!. 
t~!LID!y_ch~t_teJ~_r.e.alin .. E:nglan<l~~dj;p }l:;tv~ 
been j_eg_1:aded .. tQ_theJooti:qg...Qf _p~OJ1!!>lty, from the 
infrequency and valuelessness of such estates under 
the feudal land-law. But the grand point of_:iuterest ---is the~o~tinue.Q_~egrad_ation_ of the§~ ...£9!!!-Il!P<:lli;i~ . 

• 
w_hen their importance had incre~~d and the!_r nu~-. 
"lJer had multipli~d. Why .were theynot successively 
·included among the favoured objects of enjoyment? 
One reason is found in the stybbornness wit,h_'YJ¥ch 
~~ncient Law adheres tQ_it§_classi:fications. IU!?. a.l: 

{ characteristic bo.th of uneducated minds and .. of ea:rly/i 
l Q ~?cJetie,s, t.hat they are little able to cpnc_eiv~ _ gl 

ge~~a~, rul:·~~~--f!:~~ _the ,e.a;.ticulal: .a.EP~~t~o~11 
of it with w~ich they are practically familiar. The;!. 
cannot dissociate a general term or n1axim from the 
special examples ·which me:t them in daily expe­
nence ; aRd in this way the designation covering the 

1'2 
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Lest-~nown forms of property is denied to articles 
iVhich exactly resemble them in being objects of • 
enjoyment and subjects of right. But to these in­
fl~nces, which exert peculiar force in a subject-matter 
so stable as that of law, are afterwards added others 
more consistent with progress cin enlightenment and 
in the conceptions of general expediency. l Courts~ 
and lawyers become at last alive to the incoiivEmience 
of the embarrassing formalities required for• the1 
t~ansfer~ recovery, or devolution of the favoured: 
commodities, and grow unwilling to fetter the 
newer descriptions of property with the technical 
trammels which characterised the infancy of law~ 
Hence arises a disposition to keep these last on a 
lower grade in the arrangements of Jurisprudence, 
and to permit thei.t; transfer by simpler processes 
than those whtch, in archaic conveyances, serve as 
stumbling-blocks to good faith and stepping-stones 

0 • 
to fraud. We are perhaps in some danger of .!!_:Ilder-
ratipg the inco:ox_(~I~_iencel3 __ Qf .. t~e- anci~p.t._ !llodes o~ 

t~er. Our instruments of conveyance are writ .. 
ten, so that their language, well pondered by the 
professional draftsman, is rarely defective in accu· 
racy. ~!lt 1@-~<j~n~. <:_onveyance was, :not wrjttep., 

b~ Gesture~ and words took the place ofl 
written techni<4tl phraseology, and any formula mis­
pronounced, or symboli~al act omitted, would have 
vitiated the proceeding as fatally as a material mis·: 
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take in stating. the uses or setting out the remajndersl 
· would, two hundred years ago, have vitiated all 

English· deed., Indeed, the mischiefs of the archaic 
ceremonial are even thus only half stated So lQng 
us elaborate conveyances, written or acted, are re­
quired for the alienation of land aJone, the chances 
of mistake are not ~onsiderable in the transfer of a 
descriptiOn of property which is seldom got rid of 
with much precipitation. But the higher class of 
property in the ancient world comprised not only 
land but several of the commonest and several of the 
most valuable moveables. When once the wheels of 
society had begun to move quickly, there must have 
been immense inconvenience in demanding a highly 
intricate form of transfer for a horse or an ox, or for 
the most costly chattel of the ~ld world-the Slave. 
Such commodities must have been • constantly and 
even ordinarily conveyed with incomplete forms, and 

• • 
held, therefore, under imperfect titles. 

The !tes Mancipi of old B.Glll3JL.law. :w~~e, lw,.d~­
in historical times, ~- on It~gan . .soil,-sl,ws and 
beasts of J:m!den, such as horses and oxen. It is -- ""'- ' 

impossible to doubt that the objects which make up 
the class are,the instruments of agricultural labom, 

· the commoditie11 of :first conseq~ence to a- primitive 
people. ~u_c~~-c9_Il.!!Qoditie§......W.!!J:e_atji.r~t, I imagine, 
~all~d emph_atic;afly_T_hj~_Qtfr_Qp~ aJ!!Lthe mod~ 

of .conveyance by which the~ tran§.fen:.e.d..JaS.-
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called. a ¥ancipimll_<!r _Mancipation; but it was not 
probably till much later that they received the dis- · 
tinctive appellation of Res Mancipi, '~Things which 
r~<J,~i!"e a ~ancipation." By their side there may 
have existed or grown up a ~Ta~; of obje~t~}for which 
it ~as ~ot ~ wortli~hil~ to jn.<;J.st upon..the.JulLcexe­
mony of Mancipa:_t~q_n. It would be enough if, in 
transferring these last from owner to owner; ~ 
~I of.the_<2!'diEat_:yj'ormalities_ ~ere p:ro_ceed~d ~tQ, 
~11m ely, • that .. ~~! _de!ivery1 physical tra__!lSferl . o~ 
t:adition, which is the most obvious index of a change 
of proprietorship. Such commodities were the Res 
N ec __ Man.piJJi of the ancient jurisprudence, " things .... ..,_. ~ 

which did not require a Mancipation," little prized 
probably at_ first, and not often passed from one group 
of proprietors to ano\her. ~hile, however, _iJ.!~ li&t_qf 

~he _B,es Ma_~cipi wa_s irrevocably closed, that of the 
Res Nee Mancipi admitted of indefinite expansion; 

- - 0 • 

' and hence every fresh conquest of man over material 
! ,nature added an item to the Res Nee Mancipi, or 
j effected an improvement in those already recognised. 
I ~..U:.~,.. 

Insensibly, therefore, tj!§y mounted_Ji£_~~qy._ality 

with t~e- Re~ ¥::tncipi, ~nd th~ JJPP!.:~s_si~ _ _Qf__~n in· 
tfin.;j_~ inferiority being thus dissipated1 !D-en beg~l!_ 
--- - 0 

to observe the manifold advantages of th~ simple 
f<;}~m~lity-whlc4 -acco~panied their transfer over the 

; ~ore intricate and more CVenerable c·eremonial. Two 
I of the agents of legal amelioration, ]'j~ons a,n4 
-~ E.<]2~!J,, were a~_sidu?~sly e~plo_yed 't>Y the_~Ro!D-au 
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1 la~yers to givt; th~J)_!'~ctical effects of a ManQ.\:Ratio,!l. 
. ; !o£Tradition; and, though ~Roman legislators. long 

shrank from e\acting that the right of property in a 
Res Mancipi should be immediately transferred._by 
bare delivery of the article, yet even this step was at 
last ventured upon Qjy Justinian..i.!t-W_o.s.ejwisP..r.,E; / 
~~c~~~~- difference between R~Map~irt~~nd-.R.w 
N ec M-a.l'lcipi disap_P.ears, and Tradition_ or D~J!:':,eU: 
~~m~~ the OJ!~ gre~onveya;:-ce k;;-wnTothe law;. 
The -marked preference- which -the Roman Jawyers 
very early gave to Tradition caused them to assign 
it a place in their~theory which has helped to blind 
their moderiJ........-disciples to its true history. It was 
~assed among the "nat.ura!..:_Il!odes of acquisition, 

~"'both because it was generally practised among the 
Italian tribes, and because it was a process which 
attained its object by the simplest mechanism. If~~ ~,U 
the expressions of the jurisconsults be pressed, they ~.:: 

·undoubtedly imply that 'l1adition, which belongs to ~r; t;w 
the Law Natural, is more ancient than Mancipatiori, 
wh~h is an i~stitution oTCi~l-Society; and this,-I 
need not say, is the e~ct reverse -of the truth. 

The distinction between Res Mancipi and Res N ec 
Mancipi is the type of a class of distinctions to which 

' civilisation is much indebted, distinctions which run 
through the whole mass of commoditie.~, placing a few 
of them in a clas~ by themselves, and relegating the 
otherR to. a lower category. The inferior kinds of. 



. ' .,280 OTHER ANCIENT 'CLASSIFICATIONS. ciUP. vrn. 
• • 

property are first, from disdain anq disregard, re-
. .leased from the perplexed ceremonies in which primi- . 

• tive law delights, and then afterwards,Jn another state 
of intellectual progress, the simple methods of tra.nsfer 
~;d recovery which have been allowed to come into 
use serve as a :rl'todel which c<411demns by its conve­
nience and simplicity the cumbrous solemnities in­
herited from ancient days. But in some societies, the 
trammels in which Property is tied up are muck tou 
complicated and stringent to be relaxed in so easy a 
~anner. Whenever male children have b~en born to 
a Hindoo, the law of India, as I have stated, gives 
them all an interest in his property, and makes their 
consent a necessary condition of its alienation. In 
the same spirit, the general usage of the old Germanic 
peoples-it is remarkable that the Anglo- Saxon cus­
toms seem to h!!Ve b~en an exception-forbade aliena­
tions without the consent of the male children; and 
the primitive law of the ~lavonians even prohibited· 
them altogether. It is evident that such impediments fc 'l.{;· .. ~ 

as these cannot be overcome by a distinction between 
kinds of property, inasmuch as the difficulty extends 
to commodities of all sorts; and accordmgly, Ancient 
:baw, when once laui\ched on a course of improvement, 

f'"f~ ... ~· ,, ... ~·-·~·-""' ' 
encounters them with a distinction of another charac---
ter, a distincti~n classifying property, not accoraing 
to its nature but according to its origin. In India, 
where there are traces of both systems of .classi~ca· 
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tion, the .one which we are considering is exempli-
• • 

. fied in the difference which Hindoo law __ establishes. •. 

b~tween Inheri1fnces ·a!ld.A~~uis~~igns. The inherited 
property of the father is shared by the children as 

•• 
soon as they are b.orn ; but according to the custom 
of most provinces, t"b.e acquisitions• made by him 
during his lifetime are wholly his own, and can be 
transfel'roo by him at pleasure. A similar distinction 
was not unknown to Roman Law, in which the earliest 
innovation on the Parental Powers took the .form of 
a permission given to the son to keep for himself £-: 
whatever he might have acquired in military service. Pee... 1 

But the most extensive use ever made of this mode of 
classification appears to have been among the Ger-
mans. I have repeatedly stated that the ~' though 
not inalienable, was commonly transferable with the 
greatest difficulty; and moreov;r, it •descended ex­
clusively to the agnatic kindred. Hence an extraor­
tlinarJ-- .variety of distinctiJ'ns came to be recognise~, 
all intended to diminish the inconveniences insepa---- ------ --- ----- ---- -- ~-.,.___ __ -
r~b1~ frgm allodi!!l_~~rty. The u;ehrgeld, for ex-
ample, or \\COl!ll).osi.tiQg.J91' _ th~~ rel%1~ 
which occupies so large a space in German jurispru- · 
dence, f~~d2~ part of the _fa_mily domain, an<! ' -- -- ------~--~ 

d~E£_e~ded ~ccor<!i!lg to rule~_of sflccessio~~ltg~t~er 
dl[erep.t. Similarly, the reipus, or "npa. J eyiab}JL.2P 
~ !'~m~u;riag.utf""a___.wjdq}yldi<LP-...9t _e~t~r _i,!!~q__t~e 
aJ..lo1 ofJh.e _persog to }''hom it was paid, and followed 
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• 
a line of devolution in which the p\'ivileges of the 

• 
• agnates were neglected. The law, too, as among . 
the Hindoos, distinguished the· Ac~isitiont of the 
c"W.ef of the household· from his Inherited property, .. 
and permitted him to deal with them under much more 
liberal condition·s. Classifications of the other sort 
were also admitted, and the familiar distinction 
drawn between land and moveables; but -moveable 
property was divided into several subordinate <cate­
gories, to each of which different rules applied. This 
exuberance of classification, which may strike us as 
strange in so rude a people as the German conquerors 
of tl1e Empire, is doubtless to be explained by the 
presence in their systems of a considerable element 
of Roman Law, absorbed by them during their long 
sojourn on the confip.es of the Roman dominion. It 
is not difficult•to trace a great number of the rules 
governing the transfer and devolution of the commo-

o 
dities which lay outside the allod, to their source in 
Roman jurisprudence, from which they were pro­
bably borrowed at widely distant epochs, and in 
fragmentary importations. How far the obstacles to 
the free circulation of property were surmounted by 
~uch contrivances, we have not the ~eans even of 
conjecturing, for the distinctions adverted to have no 
modern history. As I before explained, ~he allodial 

form of PZ:<.?per~y- w_as_ e~tire!y_lo~t in the feudal, and 
~hen the 2f?I_!solidation of feudalism was once c.~m-.......__ __ ~ 
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• • 
_plet~d, there waL' practically but one distinction left 

. -- --.------·- - ·- -. 
·~tanding 9f all thos~ wgi9h ]lad been known _!o_the • 
~est_~rn 'world""\t~~ ~distinctio~-- betJY_e~n_land_an<l_ 
,g~ods, immoveables .and moveables. Externally thjs 
distinction was the same with that which Roman law 
4ad finally accepted, hat the law of the middle ages 
differed from that of Rome in distinctly consider­
ing immo~eable property to be more dignified than 
mov~ble. Yet this one sample is enough to 
show the importance of the class of expedients 
to which i,t: belongs. In all the countries governed 
by syste:rps . based on the French codes, that is, 
throug!l__E!.uch _t!;t_e_ greatest_part of the Continent.of_ 
E~~e, the l~!V"- of mgve~bles,_ which_ was always 

~o~~!a_w, has super~~4~d_ a~A anl!uJled the felida~ 
law_of la,~d. England is the only. country of import­
ance in which this transmutation, though it has gone 
some way, is not nearly accomplished. Our oWn, too, 
it may be added, is the onfy considerable European 
country in which the separation of moveables from 
immoveables has been somewhat disturbed by the same 
influences which caused the ancient classifications to 
depart from the only one which is countenanced by 
nature. In the main, the English distinction has been 

' between land and goods ; but a drtain class. of goods 
have gone as heir-looms with the landll and a certain 
description of interests in lartd have from historical 
caus~s been ranked with personalty. This is not the• 
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• 
only instance in which English juritJprudenee, stand-

• • ing apart from the main current of legal modificationr 
has reproduced phenomena of archa~ law .• 
• I proceed to notic'l3 one or two more contrivances 
by which the ancient trammels of proprietary right 
were more or l~ss successfullJorelaxed, premising th;:tt 
the scheme of this treatise only permits me to men­
tion those which are of great antiquity. •On one of 
them in particular it is necessary to dwell for "f1 mo­
ment Gr two, because persons unacquainted with the 

'early history oflaw will not be easily persuaded that 
a principle, of which modern jurisprudence has very 
slowly and with the greatest difficulty obtained the 
recognition, was really familiar to the very infancy of 
legal science. There is no principle in all law whick 
the moderns, in spite of its beneficial character, have 
been so loath to ad~pt and to carry to its legitimate 
consequences as that which was known to the Romans 
as ~u_~J1,Pi9..n,;...Jtnd_w~ict has descended to modern 
jurisprudence under t~- name ·of"-Prescription. It 
was a positive rule of the oldest Roman law, a rule 
older than the Twelve Tables, that c9mmodities 
which had been u~interrupte_dly possessed.ior a cer­
·tain._period became the property of ,the possessor. 

T~p~riod_Qf_pq~se;os~oE _~as exceedingl~~~ 
one or two 7ears, according to the nature of the 
commodities- and in• historical • times U sucapion 

•was only allowed to operate when possession. had 

• 
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commen~d in it particular way ; but I think it 
. . 

-likely that at a less advanced epoch possession was • 
converted"into olnership under conditions even less 
severe than we read of in oflr authorities. As .I 
have said before, I am far from asserting that the 
respect of men for de. facto possession is a pheno· 
menan which jurisprudence can account for by itself,. 
but it is •very necessary to remark that primitive 
'Societies, in adopting the principle of U sucapion, 
were not beset with any of the speculative -doubts. 
and hesitations which have impeded its reception 
among the moderns. Pre!!~riptio!!..s w~~e view~d by 
the mode_rn lawyers, first_'!i-~4 r~p..Ygl!~c-~, ~fterward~ 
~ -- -- ~~ • ---- p 

with reluctant appro~a;.l. l:q _§~yer~l_cou:ntries, in· 
eluding our own, leW!!tionJong_decli.u~d-to_l!.<;l..Y!1~ 
~eyoD:<!...!he r~de~ d~vjce of bar!·~g_aJl_!!_~tionJ! ~S~Q 
on a wrong which had been_suffer.e.d_ea:rli~r-than 
~ - -
a fixed point of time in the .past,_generally the first ... --- ·- . , 
year of some preceding re1gn ; nor was it till the 
middle ages had finally closed, and James the First 
had ascended the throne of England, that we ob· 
tained a j;J:ue statute of limitatig:g of a very. im-~w/o 

• . ·- - 'l-t.d· ~t. 
perfect kind. This tardiness in copying one of the~ 
most famous ~hapters of Roman law, which was n<1 '~ 
doubt constantly read by the majority of European 
lawyers, the modern world owes to t4e influence of 

v the Canon Law. "The eccles!astical customs out of -··-whiGh the .Canon Law grew, concerned as they were· 

• 
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• • .. 

\
wit~ sacred or quasi-sacred interest~, very :flaturally 

• regarded the privileges which they conferred as in-· 
tcapable of being lost through· disuoe however pro­
)IQnged ; and in accordance with this view, the ~.R.hl-
tual jurisprudenc.e, when afterwards consolidated, was 
distinguished by a mar~.f)_cLl&..lllliDg ag.ainst._.P.rescri_p..: 
!iQUB. It was t)le fate of the Canon Law, when held' 
lip by the clerical lawye~·s ~s a p~ttern to sec~lar legis- . "' 

-..;::_ ~ '~ """ " 
lation, to have a peculiar influence on first prin~iples. 
f.tg!lv~ to the bodies of custom which were formed • 
throughout Europe far fewer express rules than did 
the Roman law, but then it seems to have communi­
cated a bias to professional opinion on a surprising 
number of fundamental points, and the tendencies 
thus produced progressively gained strength as each 
system was develoJ?ed. One of the dispositions it 
produced was!!. disrelish for Prescriptions; but I do 
not know that this prejudice would have OJ?,erated as 

o ~--""'~"~<.ct.Mr • 
powerfully as it has done, if it had not,., fa;ll~n in 
with. the_ doctrine_of the schola,stic jurists. of the 
realist sect, who taught that, whatever turn actual 
1;-;-i;:tio~ ~ighttak;,-;-;:ight?. h();,: )ogg _so~veue-

.1 glected, washt~~in~ ~of __f~ct in_d_e~tructible... The 
t~"li.I~s of this state of feeling still exi~t. Wherever 
the philosophy of law is earnestly discussed, ques­
tions respecting the speculative basis of Prescription 
are always hotly disputM; and it is still a point of 
the greatest intereEt in France and Germany, whe.ther 

• 
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• • 
a perso~ who h~s been out of possession for a s;ries 

. of years is deprived of his ownershfp as a penalty. 
for his neglect, f loses it through the summary inter­
position of the law in its desir~ to haye a finis litiu'ql,. 
But no such scruples troubled the mind of early 
~oman society. Theil' ancient usages directly took 
away the ownership of everybody who had been out 
of posses:sion, under certain circumstances, during 
one oc two years. What was the exact tenor of the 
rule of U sucapion in its earliest shape, it • is no! 
easy to say; but, taken with the limitations which 
we find attending it in the books, it was a most use­
ful security against the mischiefs of a too cumbrous 

~' system of conveyance. In order to have the benefit ·w ) 
of U sucapion, it was neces§a.,ry-that ~the-ad:verse..pos- w-~Gl' 
session should have begun jp gQ~ that is, with ~ 
~ • rtAA\'o belief on the part of the possessor th~t he was law- tU 

fully acquiring the property, and it was further re-

quired that the commodity s~ould -~ave b~~n~ns~ ~ 
ferr~d. to him by som~ mode of ~lienat~on wl!!ch, 
however un~q~al to cop.ferring a eomp)et.e title in the 
~------

• p~rticular case, wa~ at least recogpised by the_ Ja~. 

In the case therefore of a Mancipation, however·~ 
slovenly the p:rformance mig_ht have been, yet if it i 
had been carried so far as to inv~lve a Tradition ·or I 
Delivery, the vice of the title would. be _cur,ed_by~ 
~aJ>ion i~ j,yvo ~ears at_ mott. I know nothing ini 
the practic~ of the Romans which testifies so strongly 

• 
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• • 
to their legal genius as the use which they,made of • • 

• Usucapion. The difficulties which beset them were. 
nearly the same with those wilich ambarra-ssed and 
still embarrass the l~yers of England. Owing to 
the complexity of their system, which as yet they 
had neither th~ courage no~ the power to recol!­
struct, actual right was constantly getting divorced 
from technical right, the equitable ownership from 
the legal. { But U sucaJ,llQP., as manipulated by the 

jurisco11sults, s~plied __!!_ ®lf-actj.!_!g~~ma~hin~rJ!, h 
~hich the qef_ects_ oLtitle.s Ji.o__p.r.Qpe:r:ty _were_alw:~ys 
~~9~rse of being cu~ed, a;nd by which the owner­
ships that were temporarily separated were again 
rapidly cemented together with the briefest possible 
delay.) Usucapion did not lose its advantages till 
the reforms of Justinian. But as soon as law and . 
equity had been completely fused, and when Manci-
pation ceased to be the Roman conveyance, there was 
no fnrther necessity for tfte ancient contrivance, a~~ 
Usucapion, with its periods of time considerably· · 

lengthened, b~c~~-e the Prescription which has at- ~ 
length been adopted by nearly all systems of modern 

law. '/.... . 
I pass by with brief mention another "expedient 

haYing the same olfject with the last, which, though it 
did not imme~tely make its appearance in English 
legal history, was of in1memorial abtiquity in Roman 
iaw; such indeed is its apparent age ~hat ~orne 



.. 
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German ~ivilianli, not sufficiently aware of the light 
thrown on the subject by the analogies of English • 
law, have" thoug~t it .even older than ·the Mancipa-
tion. I speak of the Cessio· in Jure, a collusive :0:. 
I~;._~!'l'.J.ll...J1 Court of L§~: of R~m:ty sought to 
b~ cony~yed. The pl~intiff claimed the subject of 
tl!js_proceeding with the ordinary forms of a litiga­
tion; the defendant made default; and the coll1modity 
was~ ".f _ C<?!Jrs~ _ ajljudged to the plaintiff. I need 
s-carcely remind the English l;3,wyer that tffis ex-. 
e_edient suggested itself to our forefathers, and pro­
duced those famous Fines and Recoveries which did 
----~ ·-·~ _...-.~·-w- -· ~-·· ~·.··"~·--~---

so much to und9 _the_ P-~!'shest ~ramm~ls_of_t!J_~ feudal 
land-law. The Roman and English contrivances 
have very much in common and illustrate each other 
most instructively, but there is .this difference be­
tween them, that the object of the ErigJ.ish law;y_e.m 
was to r~move complica~iog~ already intt:QdJI!.le~ ~to 
the. title, while the Roman jurisconsults_ sought tp 

1 

·:prevent them by substitutin,g a mode of transfer ' 
necessarily unimpeachable fo:f. one which too often 1 
miscarried. The device is in fact one which sug-

. gest~ itself as soon as Courts of Law are in steady 
operation, but .are nevertheless still under the em-· 
pire of primitive notions. In an •advanced ·state of . 
legal opinion, tribunals regard collusive litigation 
as an abuse of their proce~ure; but there has 

• 
always been a time when, if their forms were 

• 
' . 
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CHAP, VI.U. 
• • 

scrupulously complied with, they n~ver dr~med of 
•looking further. 

The influence of Courts of L~w a~~ of their proce­
qure upon -~r?J?.erty: h~~ ~een m()st ~xte~siv~, but the 
subject is too large for the dimensions of this treatise, 

• 
and would carry us further dcmn the course of leg~l 
history than is consistent with its scheme. It is 
desirable, however, to mention, that to this" influence 
we must attribute the importance of the disti:dction 
between Property and Possession-not, indeed, the 
distinction itself, which (in the language of an eminent 
English civilian) is the same thing as the distinction 
between the legal_rightfo~t&.ct upon·a thing and the 
physi~~er to do so-but the extraordinary im­
portance which the distinction has obtained in the 
philosophy of law.. Few educated persons are so 
little versed ill legal literature as not to have heard 
that the language of the

0
Roman jurisconsults on the 

subject of Possession long occasioned the greate~t 
possible perplexity, and that the genius of Savigny 
is supposed to have chiefly proved itself by the solu­
tion which he discovered for the enigma. Possession, 

---· - . '""' in fact, when employed by the Roman lawyers, ap-1 
·pears to have contracted a shade of meaning not 
ea"sily accounted f;r. The word, as appears from its 

etymology, must hav; ~~nallY. d~noted £hysica~/) ~ 
.contact or ph~~i~~Lco:lltac.t_ r.e.sum.eable.-at __ p,l_g_!t§Ure; ,.,_w-o-·­

but ~Lac..t~us.e.d, without any qualifying epithet, 
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jt signi~~~ not si.m£!y_p~ysical detention, but E_h]sical (7..} ~ ~: 
• detention _co_~~d ,'YiQ!,;the inte11tio~_t_~ ~w~· • 
?etaine(as ~J?.W;Q, Savig~y, following Niebuhr, 
perceived that for this anomaly there could only b~ a 
historical origin. He pointed out th.at the Pa · · 
liurghers of.Rom,~ who had become tenants of the 
gi.eatest part of the public domain at nominal rents, 
were, in. t'he view of the old Roman law, mere posses-
sors, "but then they were possessors intending to keep 
their land against all comers. They, in truth, put 
forward a claim almost identical with that which has 
recently been advanced in England by the lessees of 
Church lands. Admitting that in theory they were the 
tenants-at-will of the State, ~y conte.@ed_tha:Ltime 
and undisturbed enjoyment h[!iripjlli~d_thejr_hol<l.illg_ 
into a species of ownei:§.hi.p,_and that it would be 

• unjust to eject them for the purpose of redistributing 
tjle domain. The associat:~Pn of this claim with the 
~atrician tenancies, permanently influenced the sense 
of "_p~s_ses~ion." Meanwhile the only legal remedies 
of which the tenants could avail themselves, if ejected 
or threatened with disturbance, were the Po~sessory 
w~e~~, sprqmary processes of Roman law whic~ 
were either expressly devised by the Prretor for their • 
protection, or else, according to another theory, liad 
in older times been employed for the provisiona~ 

• • 
maintenance of possessions pending the settlement~o(. 
questions _!:>f .. l_egal rig,_ht: It came, therefore, to be 

v2 • 



undarstood that everybody who poss~sed pr~erty as 
• his own had. the power of dema.nding the Interdicts,· 

and, ~~~t~JA pf.llighly aJ;tlft9J~Flea_iling,. _the 
l1tterdictal process Wl:l,S_IPo.uld.ed,_i.nt9~h!Ap~_:fi_tted 

for_~he ~rial of .conflic!i~g~_lairn~_lo a disP,ut~pos­
session. Then commenced ~ movement which, as -· 1\ir. John Austin pointed out, exactly reproduced 
itself in English law. Proprietors, dominZ, b~~ to 
prefer the simpler forms or speedier course of the 
{n te~~~t jo_-the ~J~gging_ and intricate Jo:rmalities of 
the Real ..Mign, and _for the purpose of availing 
themselves of the possessory remedy _fe~l -~a_c!_ upon 
g~e JlOSSe~siO~l WhlCh 'VaS sui)])o;ed to be involved in 
theirproprieto:r:s.hip. The liberty conceded to persons 
who were not true Possessors, but Owners, to vindicate 
their rights bl possessory remedie~, though it may 
have been at first a boon, had ultimately the effect of 
seriously deteriorating botJl English and Romanjuris-

o 
prudence. The Roman law owes to it those subtleties 
on the subject of Possession which have done so much 
to discredit it, w)lile English l_a:.w-~ter the actions· 
which it appropriated to the recovery oi..real property 
had fallen into the most hopeless confu~;:g_Qt_rid . 
at last of th~Lw_ho4-tangled_massJ1y.__a.hem~enwdy. 
No one can doubt that the virtual abolition of the 
Enolish real 11.ctions which took place nearly thirty 

0 • • 

~ears since was a public benefit, but still persons sen-
sitive to the harmonies of jurisprudence will lament 

• 
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that, inttead of cleansing, improving, and simplifying - . • the true proprietary actions, we sacrificed them all. 
to the p(lssessory action of ejectment, thus basing our 
whole system ofland recovery upon a legal :fiction .• 

l&g&Ltr.i'Punl!:!.§_ have also powerfully assisted to 
~pe and modify con~ep~i~l!S C?f pr~p!ietary tigQ_tJ~Y. 
m~~ns ~f the --disti~ction ~~tw~en __ L.a.l!_aE<! §g,~ity, 
which at~ays makes its :first appearance as a distinc-

• 

tion • between jurisdictions. E~guitable _proP.erty -l¥t!J~0.l 
~nd is simply propertJ: held nrule.un~~ris~i~.- ~;:~.hi 
~ of the Court of _C]Japcery. At Ro~ the_j?.r~- -ca.-e, 
tor's Edict int~?~_?c~d its n,~vcl4l-fmciples i~ _ tl?-e g.ui~e -
~fa 'promi~e -th!!,t Jlitder.:_c"er.tain_ci:rr:umstances a er-
t~c~lar a~tiol}_Qr: .ll_;Rar.tlf!llar 'Rle;;Lw.ould..he~gran~,i; 
and, accordingly, th~. propertyjnu~~~or __ Equitable 
.fr~~rty, of Roman .La\V ~as J?roperty exclusively 
protected by rell!e~ies '~hich_Jmd their source inJJ'!~iL 
J?dict. l'he :t:ne.£!L~J--w.hich_equitahl~-r)ghts. 
~'ere saved from-being- ov~rridden by the claims of 
the legal owner_ was_ somewhat q~ff~r_w.p in the two~ 

-~stems;. -With us thei~_l) independence_j_s secu.ted.' ~~ 
by _the Inj_~~<:_t~on of t];t~_<Jour.t_oLChancery.,_ Since, 
however, La~ and_~<!!!i!Y, while not as yet consoli-
dated, were administered l!P.de_r _t.P,_e_Roman syste!!t;9-w~ 

11, (: ~h.Y the SQ.~ Co~rt~;;othi~g like t~ Injunction was · 
!, required, and the Magis~rate took the .simpler course 

of refusing to grant to the €ivil Law Owner those 
acti'?ns anj} pleas by which alone he could obtain the 

• • 

-
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• • 
p~;rty that belonged in equity t9. anotht'. But 

.the ~ctical op~I:a.ti9n. of both systems was J;l.eJt!]Y • 
*~sarp.e. Both, by means of a· distinction in proce­
dllre, were able to pre&'erve new forr8.s of property in 
a sort of provisional existence, until the time should 
come when thej were recogni6led by the whole law. 
In this way, fl!LRoman .Prretor gave l:l:_n_il:rl_me<li_!tte 
r~ of __property to the p~r§Qn_w.ho.lta.~qqir:ed a 
Res Mancipi by mere ~eliveryl. wiJI:.!_ogi; w;;Uting for 
tl_!~ ripoo.ing. of U sucapion. Similarly he in time ~-. -
cognised an ownership in tb~ _M.QI.tgagee, who had at 
first been a mere "bailee" or depositary, and in the 

.._.Emphyteuta, or tenant of land which was subject to 
a fixed perpetual rent. Following a parallel line of 
progress, ~be ~r.tglish Coiu:t of Chanc:.er.,y Greated a 
special proprietorsh~- for:__ ~Jle ~ M_o!:!g~go!,, for the... 
Cestui que Trt'lst, for the }iarrjed yY_ oman who had 
the advantage of a particular kind of settlement, ~!!~ 
for the Purchaser :who ha~ not yet acql}ire<\ a com~ 
plete l~g~! _ ownership. All these are examples in 
which forms of proprietary right, distinctly new, 
were recognised and preserved. But indirectly Pro­
perty has been affected in a thousand ways by equity, 
both in England and at Rome. Into w~atever corner 
of jurisprudence it~ authors pushed the powerful in­
strument in tqeir command, they were sure to meet, 
and touch, and more of' less materially. modify. the 
faw of property. When in the preceding p~es I ~ave 

• 

-
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• • 
spoken tf certa~ ancient legal distinctions and expe­

.dients a\ having powerfully affected the histo~ of 
ownership, I must b~ understood to mean that the 
greatest part of'then' influenGe has arisen fr.om the 
hints and suggestions of improvement infused ty 
t,.hem into the mental ~tmosphere wh!ch was breathed 
by the fabricators of equitable systems. 

But to describe the influence of Equity on Owner­
ship ~ould be to write its history down to our own 
days. I have alluded to it principally because. several 
esteemed contemporary writers have thought that i1l 
the Roman severance of Equitable from Legal property 
we have the clue to that difference in the conception 
of Ownership, which apparently distinguishes the law 
of the middle ages from the law of the Roman Em­

pire. T_}l~ ~~~ding _characteristic ~ot the JeudaJ ~n­
ception is its r~qggcition_Qf_a dqyl:lli:...p.tgp~ietors,h_ip...~ 
the superior ownership of the lotd of the 'fief coexist­
Tug with the inferior prop~ty or estate of the tenant. 
Now, this duplication of proprietary right looks, it is 
urged, extremely like a generalised form of the Ro­
man distribution of rights over property into~Q«i.ri­
taxilm. or legal, and (to use a word of late origin) 
Bp1titCLTian or. equitable. Gaius himself observes 
upon the splitting of dominion !nto two parts ~s a 
singularity of Roman law, and expressly contrasts it 

• with the entire <'r allodial OO'Jlership to which o!her 
naf:ions ~yerc accustomed. Justinian, it is t~, 

• 

• 
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• • 
reconsolidated dominion into one, bu; then i1 was the 
part'ially reformed system of the Western Empire, • 
and not Justinian's jurisprudence, with which the 
barbar:i,ans were in contact during s8 many centuries. 

~hile they: rema_ined_poi&ed~on.the edge of t~e_ Em­
~t ~ay ~eli be that they lea!ned this__distinc_tioJA, 
which afterwards bore remarkable· fruit. In favour 
ofthis theory, it must at all events be admitted that 
the element of Roman law in the various bodies of 
barbariJtn custom has been very imperfectly ex­
amined. The erroneous or insufficient theories which 
have served to explain Feudalism resemble each other 
in their tendency to draw off attention from this par­
ticular ingredient in its texture. The older investig:x­
tors, who ha-ie been mostly followed in this country, 
attached an exclusive importance to the circumstances 
of the turbulent period during which the Feudal 
system grew to maturity ; and in later tim-es a new 
source of error has been a8ded to those already exist~ 
ing, in that pride of nationality which has led German 
writers to exaggerate the completeness of the social 
fabric which their forefathers had built up before 
their appearance in the Roman world. One or two 
English inquirers who looked in the right quarter 
for ~he fo~ndations 0f the feudal system: failed never­
theless to conduct their investigations to any satis­
factory result, ~ither from searching too exclusively 
fsr analogies in the compilations of'Justinia:q, or fr?m 

' 

• 
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confinitg their._attention to the compendia of R?man 
• law whiCh are found appended to some of the extant. 

barbarian codes. But, if Roman · e had 
any influence oJ. the barbarotis societies, it~~~::.. 
bably_E_roduc~ the g;ceatest part of its. !:)ffil.cf&J2efp~ 

tP.~ )~slati9.!!._...o~nd before the prepara­
tion of these compendia. It was n\.!.!.!....!ituh~e_.u;:.JJ.IJu.l.loliOol.lfl 

~<;! _ .micltieJL-jurispFad~ee-of-~Iustinian,. bill tJ;J.e 
up.~!gested sy_st.em_J~~ich prevaile<_i _in the ·w~s~~ 

. ~mRir~and which the Eastern Corpus Juris nev~r 
succeeded in displacing, that I conceiye to have 
clothed .with flesh and muscl;-the ~~ty skeletol). C?f 
b"arbarous usage. - -Th~- change ~~st be supposed' 

t-o have taken place before the Germap.ic tribes had 
distinctly appropriated, as conquerors, any portion 
of the Roman dominions, and therefore long before 

•,.c.h,~;.S~ 

Germanic monarchs had ordered }Jrevtarjes of Roman 
law to be drawn up for the use of their Roman 
~ubjects. The necessity 1or some such hypothesis 
will be felt by everybody who can appreciate the 
difference between archaic and developed law. Rude 
as are the Leges Barbarorum which remain to us, 
they are not rude enough to satisfy the theory of 
their purely. barbarous origin; nor have we any 
~eason for believing that we have•received, in w1·iJ;tcn 
records, more than a fraction of the fi~ed rules which 

. were ·pr~ctised a:rnong them~lves by the members of 

the: conq1.1ering tribee'. If we can once persuad~ 
.. 

' ~. • 
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• 
ourselves that a considerable elem~nt of fiebased 
.Rom;n law already existed in the barbarian Jystems, • 
we shall have done something to remove •a grave 
dif]iculty. The Germ::tn Law of thJ' conquerors and 
the Roman law of their subjects would not have com­
bined if they had not possesse~more affinity for eacl;l 
other than refined jurisprudence has usually for the 
customs of savages. ~tis extre~ely ljkely-tJ:tat_ the 
codes of the .ba_!~~!ians, a~Jlaic as they seem~ a.te 

only a oompou~d of. t~ue primitive. _usa;~ 'Yith_ ha~­
~~de.!~o~~ .Roman rules, and that it w:a_§_ ~he _foreign 
ingredient which ~na~ed _ the_m to _ cq:;t~es<?~-with a 
R~~an Jgrisprudence that had already receded 
somewhat from the comparative finish which it 
had acquired under the Western Emperors. 

But, though-· all. this must be allowed, there are 
several considtft'atious which render it unlikely that -~dalio.r:m...of..ID1:llerShip.Jv-as_diregtl_y:_ S_lJ_gges_t~d 

b;y: the Roman dup]i~ll.ti<?.n °of domainial rig~ Th~ 
distinction between legal and equitable property 
~e~- one as a subtlm l~t~le li.kely_t!:L be_appre­
ci~_ied_hy~.h~J.:ians; and, moreover, it can scarcely 
he understood unless Courts of Law are contem­
plated in regular operation. But the st:ongest reason 
against t4is theory0is the existence in Roman law of 
a. form of prop.erty-a creation of Equity, it is true 
-which supplies a much simpler explanation of the 
kansition from one set of ideas to the other. '~his 

• 
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is the •Emphyt~usis, upon which the Fief o! the 

• middle •ages has often been fathered, though without. 
much ktwwledge of" the exact share which it had in 
bringing feudal' ownership mto the world. ~ 
t!·l,!th is tl_!!1!_ t_he_E;_mp!J.yt~i&,.)lOt probably as yet 
lfnow~·by its Greek designation, I?a~ks one ~ej11 
a current of ideas which led ulti!llately to feudalis)J\. 
The :fir~t"mention in Roman history of estates larger 
than• could be farmed by a Paterfamilias, with his 
household of sons and slaves, occurs when we come 
to the holdings of the Roman patricialJ.S. !hes.e 

great propr_ietors _ ::~;p_r:>ear_to hav:e had no idea. of_agy 
system of fa~ming by free tenants. Their latifundia ~ 
seem to have been universally _cultivated_.by slave­
gangs, under bailiffL who _w._er~_t~~rg_selves slaves or 
~cl_~_en; and the only organi~ation attempted ap­
pears to have consisted in dividing thE! inferior -~lay~ 
into small bo<Jies, and making them the peculium of 
-~~-b~tt~r and trustier sort, who thus acquired a kind 

of interest in the efficiency of their labour. T~s-l 
system was, however, especially disadvantageous to 
one class of estated proprietors, the Municipalities. 
Functionaries in Italy were changed with the ra- -t.- ~ 

... _.,' 

pidity which often surprises us in the administratio:d. · ::· · · . ~".., 
of Rome herself; so that the su~erintend~nce of a ~ 
large landed domain by an Italian- co~poration must;;,_.· 
have been e~cessi~ely imperf<:!t:t. Ac_cordin~_we are 
tol~ that .with the municiQalities began the P!actic~ 

• 

.. 
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( l;J' .(p...;) tf<gJ fhwr r-"~F' 
ct_ le!ting out a,qri vectigales. that is, .• of ~-~asiflg land 
~or a perpetui~y to a. fr.ee_ ttnl!-nt~~ ~ ~x~"<l r!nt, and • 
upder certain conditions/ The ·plan was aftei·wardii 
exiensi~~ly i~it~ted l1y individual propcietorii, and 
th~ tenant, whose relation to the owner had origi­
~~lly been determ:iited' l>y-his.-oontract; -~~ _s.Q.QS£; 

~tly recognis~~ l?.YJh~ ,fr.~to!". ;ts_@~!lE hin::self 
~ g_u~lified proprieto~hi:p, ~-~ _i:r_:_~~e· ~~e~~l!le 
known ~s anh:mpju_teusifJ.. From this point th~ his­
t?ry of tenure parts into two branches. I_~_th_e_CQW::S.e 

of that)~od..£uring which our records of the 
Roman Empire are most incomplete;-tJ:t.e_slave-gal}g~ 
of the great R;Qman families became transfQrmed 
into the coloni, whose origin and situation constitute 
one of the obscurest questions in all history. vY e 
may suspect that th~y were formed partly by the ele­
vation of the slaves, and partly by the degradation of 
the free farmers ; and that they prove the richer classes 
of the Roman Empire to 'have become aware of the 
increased value which landed property obtains when 
the cultivator has an interest in the produce of the 
land. We know that their servitu~e Wi-tS _predial; 
that it wanted many of the characteristics of absolute 
I 

slavery, and that they acquitted t~ervig~_to_the 
lan~lor<!_j_"Q._renderfng to him a fixed p_ortion of the 
~nnual crop. )Ve know further that they survived all 
the mutations of societJ in the ancient and modern 
worlds. Though included in the lower COU"tS€8 of: the 

• 



"'· CHAP. ,"ill• • 

• • 
THE Jb!PHYTEUSIS. 

• 
• 301. 

feudal structur~. they continued in many countries to 
·render /o the landlord precisely the same dues ;hich. 
they had paid to the Roman domznus, and from a 
particular class 'among them,· the coloni medieta~ii, ~i 

~ 
who reserved half the produce for the owner, are . . 
descended the metg,__'IJe" tenantry~ho still conduct 
the cultivation of the soil in almost all the South of 
Europe: • Un the other hand, the Emphyteusis,. if we 
may •so interpret the allusions to it in the Corpus 

Juris, became a_ill,YQ!!!'ite and.J>ellefi_c!~m.~catiop. 
.?f property; and it may be conjectured th.1t wherever 
free farmers existed, it was this tenure which regu­
lated their interest in the land. The Prretor, as has 
been said, treated the Emphyteuta as a tru~proP.rietor. 
When ejected, he.J.Ya.s a]]m:y.e.d to reln_state himself by 
a Real Action, the distinctive "Qadge of proprietary 
right, and he was protected from dis~rbance by the 

:;uthor of his lease ~o Jong.as_ th~Qg-nO?l,._o_~ .quit:.r.e.ut, 
"1!.S--P,.U._nct.ually pJd9.. But at the same time it must 
not be supposed that the ownership of the author of 
!he leaslf- was either extinct or dormant. It was kept 
fj,live bf a power of re-e!l-!rY op. gon:p~yment of the. 

~l}t, a lli_ght of pr~emption in ~ase of sale, and 3; 
certah1 contrQl over the mode ~L£ultiva~n. We 
have, therefore, in the Emphyteusis a striking ·ex­
ample of the double ownership whiclt characterised 
feudal property, and one, rrforeover, which is much 

• simpler and much more easily imitated than the 

• 
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juxt11-position of legal and equitab~ righls. The · 
·history of the Roman tenure does not end, towever, • 
at this point. We have clear eVidence that• between 
thol great fortresses which, disposed ~long the line of 
the Rhine and Danube, long secured the frontier of 

• the Empire ag9jnst its barbaPian neighbours, ther.e 
extended a succession of strips of land, the agri 
limitrophi, which were occupied by veteran soldiers_ of 
the Roman army on the terms ofan. E:rrt1,Llud;~11sis. 
{.Q~rg '\vas_ ~- dQu,~le Q}YQ_e!'s~ The Roman State 
was 12EdlQJd_oL the.soil, but t~e ~oJdiers cultivated 
it without disj;p.rbance so long as they held themselves 
...--· -
ready to be called o~t for military _serv\Qe_ whenever 
the-state of the border should require it. In fact, a 

sort of g!tr:r.i~~ll~tdJ.l t , under a system closely resem. -
bling that of the rpilitary colonies on the Austro-
Turkish border', ~ad taken the pl~c~ of the quit-rent_ 
which was the service of the ordinary Emphyteuta •. 
------- . - .. ~ 0 

It seems impossible to doubt that this was the 
p~ec.~t copied by the barbarian monarchs who 
founded feudalism. It had been within their view 
for some hundred years, and many of the veterans 
who guarded the border were, it is to be remembered, 
themselves of barbarian extraction, who probably 
spoke the Germanic tongues. Not only does the prox­
imity of so eafiily followed a model explain whence 
the Frankish and LomBard Sovere"igns got the idea 

0 

of securing the military service of their • foil overs 

• 
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· by granting aw.ay portions of their public d01~ain; 
• but it ~erhaps explains the tendency which imme• 

diately showed itselr"in the Be~es-to become here. 
ditary, for an ~~lli!YJ:~l!.Sis, tliough capable of bei.ng 
moulded to the terms of the original contract, never· 

• iheless desg_ended_aSJ~~(O)ral rule tO> the heirs of the 
grantee. It is true that the holder of a benefice, and 
more re"c(mtly the lord of one of those fiefs into which 
the ~enefices were transformed, appears to have owed 
certain services which were not likely to ha,Te bee.n 
rendered by the military colonist, and woce certainly 
not rendered by the Emphyteuta. The duty of {;; 
respect and gratitude to the feudal_~uE~tior, ~ "' 
"cl;Iigation to assist in endowing_his_dailghter and 

equi~g his son, the liability to his guardianshil!-
in minority-1--~n~l!n.I other ~imilar incirlents .. o£. 
tenu~, must have been literally bor~o~Ur<m),-"- t]!~. 
----- - -~~--. ..... - .......... ~:lllll{llllt. 

... ~el:\tions of Patron ~~ ~~~e~man unsier R,om.!!_n law:, 
that is, of quondam-master and quondam-slave. But 
then it is known that the eadiest beneficiaries were 
th~ personal companions of the sovereign, and it is 
indisputable that this position, brilliant as it seems, 
was at first attended by some shade of servile debase­
ment. The person who ministered to the Sovereign 
i~ his Court had given up something of !hat absolute 
personal freedom which was the proudest privilege of 
the allodial proprietor. • 

• 

• 
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CHAPTER IX . 
• • • 

THE EARLY HISTORY OF CONTRACT. 

TmmE are few general propositions concerning the 
age to which we belong which seem at first Sight 
likely !o be received with readier concurrence 
than the astJertion that th~ __ sQc_i~~Y-of_ oqr_ _day_ is 
mainly distin~shed fro~ that oCpreceding_g~n~­
rat~~n0y the largeness of the sphere which. is 
occupied in. it ~y Contract. Some of the phenomena 
on which this proposition rests are among those 
most frequently singled out for notice, for comment, 
and for eulogy. • Not many of us are so unobservant 
as not to perceive that in innumerable cases<iivhere ~ld 

~ 0 

law fixed a man's social position irreversibly at his 
birth, modern law allows him to create it for himself by 
conventionVtnd indeed several of the few exs_eptioil.s 
which remain to this rule are constantly denounced 
with passionate indignation. The point, for instance, 
which is really debated in the vigorou~ controversy 
still· carried on upo::;_ the subject of negro servitude, 
is whether the. status of the slave does not. belong 
t<?, by-gone institutions, a'hd whether· the orily relation 
between employer and labourer which commepds 
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itself t@> modern morality be not a relation deter-
. mined txclusiv~!y by contract. The recogniti&n of. 
this difference between past ages and the present 
enters into the• very essencQ of the most famous . 
contemporary speculations. It is certain that the 

. scienc~ of Political E~onomy, the ~y department 
of' moral inquiry which has made any considerable 
progress. .in our day, would fail to correspond with 
the :ijtcts of life if it were not true that Imp_e_r~tiy~ 

Law had abandoned ~h~e .. !~~·g~st _pa~t ?f_ t~e _fiel.? 
which it once oc~upi_ed,_ a,nq had left me.,n to settle 
rule~ of conduct for__i~msel~s wit!_l_ a _Ebertr !lever 
n_l!?~ed_t<? them till r~c~ntly. The bias indeed of most 
p"ersohs trained in political economy is to consider 
the general truth on which their science reposes as 
entitled to become universal, and, when they apply 
it as an art, the~r efforts are or<linarw.y directed to 
enlarging the province of Contract and to curtailing 

• 
t~at of Imperative Law, 'except so far as law is 
necessary to enforce the performance of Contracts. 
The impulse given by thinkers who are under the 
influence of these ideas is beginning to be very 
strongly felt in the Western world. LegisJation has 
nearly confessed its inability to keep pace with the • 
activity of man in discovery, in in..-ention, a~d in ~he 
manipulation of accumulated wealth; and the law . . 
even of the least ttdvanced c~mmunities tends more 
and more·to become a mere surface-stratum, havinlf 

• X 

• 

• 
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under it an ever-changing assemblage of contractual • 
• rule~ with which it rarely interferes-except tto com-. 
pel compliance with a few fundamental principles, 
or unless it be called. in to punisho the violation of 

• 
good faith. 

Social inquiril!ls, so far as t~ey depend on the con-• . 
sideration of legal phenomena, are in so backward 
a condition that we need not be surprise<! at not 
:finding these truths recognised in the commonplaces 
which .pass current concerning the progress of so­
ciety. These commonplaces answer much more to 

• 
our prejudices than to our convictions. T]l,~,E_rong 

di~inclination of_ mgst m~n _to _rega:t::d~mQUt}ity_as_ 
aQ.yJ1u.cing_§eems to be especially powerful when the 
virtues on which Contract depends are in question, 
and many of us have an almost instinctive reluctance 
to admitting tl1at good faith and trust in our fellows 
are more widely diffused than of old, or that there 

• 
is anything in contempora~y manners which paralleh:; 
the loyalty of the antique world. ~row_ time to 
t~~ t~~pr_~P-o_s!>essto!-1~. a~ _g!'_eatly E;~!'~P:gthened 

by_J_~ JPE.lGtade _ of_ f!'aud~,_.2!_nheard o~ _!_>~o1::e the 
period at which they were observed, and astonishing 

•from their complication as well as shocking from their 
criJninality. Jll1t the very_ character ot these fra_!lg~ 
shows de;)._dy:._ that,_before they became possible, the - . ..--- . 
mor~l obligations-of :wmch. they ~8- the. ~reach must 
l\ave bee~ .more_ than proportionately_develo.ped. [t. 

- - . 
• 
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· i,s_the 9_Qnfi<ienQf:. reposed and deserved by the..ijllWY., 

· '!hl£h ~_pr(!s facilit~~s-fQr the.-h~3aitb,_gf the_k~.· 
so that, • ~l2ssal · e_xample~- qf_ dishopest.y._, 9e£._u_r, 

~~e!e is no ~!"~I:- 9onclus.i_q_n)hap._ that _ _scruP.ulous 
~onesty is di~played in the a-verag:-oL the tran,s.­
,uctions whic~"" _in the particular case,•_ have_ supplied 
the delinquent with his opportun_ity. If we insist 
on reading the history of morality as reflected in 
jurisprudence, by turning our eyes not on the law 

of Contract but on the law of Crime, we mhst be 
careful that we read it aright. The oDI.y_ fo~ 

~o!!_eE.tY. treat_ed of in the most ancient Roman 
law is Theft. At the moment at which I write, 

~ ' 

the newest chapter in the English criminal law is 
one which attempts to prescribe punishment for 
the frauds of Trustees. The P.rq,per inference from 
this contrast ts pot that the prim!tive Romans 

pra4ised ~~high~!' _)]!9Wlit.y _ _t!tm:?-__ O~§~lyet;. We l 
should ra.tb.el: ~·that, i~ fhe _i!?-terval _betw~eg ...t.Q.ej_rf 
<M~ and o_urs, morality has advancedJrom_a_ve.cy 

the- rights of property as exclusi(;efy sacred, to 
looking upon the rights growing out of the mere 
unilateral rep<?sal of confidence as entitled to the 
. . . 
protection of the penal Jaw. • • 

The definite theories of jurists are sQarcely nearer 

the truth in this point that. the opinions of the. 
multitude.. To begin with the views of the Roman 

• 
x2 • 
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law~ers, we find them inconsistent. with t"he true • 
• history of moral and legal progress. Ohe class • 

of contracts, ill w@c}l tQG plight_ef}_{3oij:h ort)_!~_CC!n­
~~rtie~_}\-=_~s_jh~J>nly_ma£exiaLjngredient, 
they specifically denominated Contracts .f!:!.ris gentium, 

• and though these contracts -were undoubtedly tb.c 
latest born into the Roman system, the expression em­
ployed implies, if a definite meaning be ·extracted 
from it, that they __ w.e:re_ more an~~ent ~han ~~r~ain 
~ther forms of engagement treated of in Rom~n la._:w, 
~ which tae neglect _9~ a mer:e technical formality was 
as fataLt9_the obligatiop as misunderstanding or 
deceit. But then the antiquity to which they were re­
ferred was vague, shadowy, and only capable of being 
understood through the Present; nor was it until 
the language of the Roman lawyers became the 
language of a~ age which had lost the key to their 
mode of thought that a " Contract of the Law of 
Nations " came to be dfttinctly looked upon as 

0 

a 
Contract known to man in a state of Nature. 
Rousseau ::~,dopted both the juridical and the popular 
error. In the Dissertation on the effects of Art and 
Science upon Morals, the first of his works which at-

• tracted attention and the one in which he states most . 
ul'U'eser~dly the opinions which made him the founder 
of a sect, the yeracity and good faith attributed to the 
ancient Persians are r€peatedly pointed out as traits 

0 

of primitive innocence which have been. graduallv . " 
• 
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obliterated by •'Civilisation ; and at a later period 

• ~J~~sis for all_ll.iL§Reculations_in .-~ • 
doctrine_of._~_,~rig-inal S~~ ... 9.2n~r~~~·, The So­
cial Contract or Compact is the most systematic 
form which has ever been assumen by the error 
we are discussing. It iLa- .theo.ry·which, though 
nursed into importance by political passions, ,...~­
rived ali • its sap from the speculations of lawyers. 
T"rue· it ce~tai~Iy-is that the fan{ou; English~e-n; fo;· 

• 
whom it had first had attraction, valued it chiefly 
for its political serviceableness, but, as r shall pre­
sently attempt to explain, they would ~e~e~ -~aye 

a~rive<:l at it, if_ politicians had nc:;>t_ long_ cpng_uct~d 
their ~ontroversieLiu .. le.gaLph~aseolog-y. Nor were 
the English authors of the theory blind to that 
speculative amplitude which recommended it so 

• 
strongly to the Frenchmen who inherited it from 
t~el!l. T_h3ir writings shiw they perceived that it 
c~~ld be made to account for all social, quite as well 
as for all political phenomena. They had observed 
the fact, already striking in their day, that of the 
positive rules obeyed by men, the greater part were 
created by Contract, the lesser by Imperative Law • 
But they were-ignorant or careleSj of the historical 
relation of these two constituents of jurispruden~e. 
I,L w_aEl .. for _the pur.P_o_se,_.there!ore, oLgtatifying their 
s~~~.~ative taste~ _by ___ at_trib]lt~ng allj!lrisP.rudenc& 
_t<?~_!].niform_aour.ce, as much as with-thLview_of 

• 

• 
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eluding the doctrines which claime.d.=!..J;liviQe_ parent-
• age for Imperative Law:, that t~ devised t111~ theory· . -~- . 
~hat_ a!! _L~w hadi_t~ ~igin in _Qo:::t~a~t. In another 
stlge of thought, they would have been satisfied to 
leave their theQry in the condition of an ·ingenious 
hypothesis or a"convenient verbal formula.! But thtlt 
age was under the dominion of legal superstitions . .. 

J 
The State of Nature had been talked about till it 
ha~ ce~sed to be regarded as paradoxical, and hence 

r it seemed easy to give a fallacious reality and de:fi­
\· niteness to •the contractual origin of Law by insisting 
t on the Social Compact as a historical fact. 

Our own generation has got rid of these erroneous 
juridical theories, partly by outgrowing the intel­
lectual state to which they belong, and partly by 
almost ceasin~ to tlreorise on such subjects altogether. 
The favourite occupation of active minds at the 
present moment, and th~ one which answers to" tlfe 
speculations of our forefathers on the origin of the 
social state, is the analysis of society as it exists and 
moves before our eyes ; but, through omitting to call 
in the assistance of history, this analysis too often 

• degenerates into an idle exercise of curiosity, and is 
especially apt to izlcapacitate the inqnirer for com­
pr~hending states of society which differ considerably 
from that to ~hich he i~ accustome<}. The mistake of 
~ud,ging_the men of other periods by the morality of 
our_ own __ day _has._its parallel in the mista"ke of. sup-

• 

• 
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• 
posing that_ ev~ w"!;t_c;lel_!_!.Ild_b.Qlt in tlle mQd!l.:t:lL!iOCial 

• ~achi~~ had its co\}nterpar_t .in. _more_ru.dim_eJ!tarf 
. ~cletJ~~ Su~h1imp~essions r~mify very widely, and 
masque themselves very subtly, in historical wotks 
written in the modern fashion; ~ut.I find the trace 
en their presence in t!te domain of jurisprudence in 
the praise which is frequently bestowed on the little 
apologu"e• of Montesquieu concerning the Troglodytes, 
inserted in the Lettres Persanes. The Troglody.tea 
~e!e a J>e.ople w:Q.g_ syst~I!l~ti~al!y_v:iolated th~ir. Con­
t~t~1 ai?-_4 so perished_utterly. If the •story bears 
the moral which its author intended, and is em­
ployed to expose an anti-social heresy by which this 
century and the last have been threatened, it is most 
unexceptionable; but if the inference be obtainedj 
from it that society could not possibly hold together~ 
without attaching a sacredness to pro~ises and agree-

1 

we!lts which should be OIJ something like a par with 
the respect that is paid to them by a mature civilisa­
tion, it involves an error so grave as to be fatal to all 
sound understanding of legal history. The fact is 
that the Troglodytes have flourished and founded 
powerful states with very . small attention to the 
obligations of.Contract. (f The p~int which before ali 

• 
others has to be apprehended in the constitution of 

.• ~-:11!!. .-.e::t 

Eril!liti_~~uci_~tie~ is that the. individoual creates for 
- . . 
J:!.im~d£ ieJY...Qr.J19Jig}J,ts,_and iew_QX'..JlQ_d,ut~. ~ 
rule.s whi<ili_he Qb~ys are derived_ ;fir_st Jrgm_~Ae ... 

• 

• 
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• 

• • 
cn~r. u . 

.. statiRn into whic~ h~~ b<:>rn, and n~t from _!he _im-

•eerative ~~~n~s ~~~dressed t? him by th~ 1chief of· 
t!:e household_ ~f :whi~h_heJorma l?tit. Such-a.sys­
te~ Jeaves the very smallest room for Contract. l.h,e 
members of the .same famfur (for so we may interpret 
the evidence) ~re wholly inc-apable of contracting 
with each o.t4er, a~Ehe f3;mily is _entitled to_ disr~­

gard the eng~gem~~~~l"~hich~~-~p.~_<!f..._{t_s _ subor­
dinate me~b~s ?as attempted to ~ind it. Family, it/ 
-- -~ •y....- - ·~ 

i~ true•, may contract with family, chieftain with; 
chieftain, b1:1t the transaction is one of the same na~) 
ture, and encumbered by as many formalities, as th~ \ 
alienation of property, and the disregard of one iota 

• 

of the performance is fatal to the obligation. The · ~ 

positive duty resulting. from.. one m. an's reliance Oil.\ L'; 
the -word of ano.th~_il? _ atn,o:ng. the _sl<;nv~st -~on_g~ests 
of aJvanci~g_c~~ilisation. 

Neither Ancient Law nor any other source of 'evj,­
dence discloses to us socie~ entirely destitute of the 
conception of Contract. li_u.1.Jhe conceEtion, when 
it first shows itself, is obYio_usly _ _tJJdim_@.tan.:. No 
trustworthy primitive record can be read without 
perceiving that t~~ h~bit of mioo_whicll. jndnces us 

·to make good a promise is as ]et_}rope~f~ctly deve-
.. 0 

lf!nelb. and that a<j;l;_Qf___:fta_grant __ perfi.d y are often 
mentio_n_ed wi,hout blame ~ometimes _described 
fl!!:!:_ app:t:_oba.tion. In fhe Homeri~ literature, for m­
stancc, the deceitful cunning of Ulysses al'pears .as a 

• 
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AXCI~T CONTUACTS. ' :n:r 
• 

• virtue ~f the s~tme rank with the prudence of N~stor, 
• the con,tancy of Hec.tor, and the gallantry ~f Achilles~ 

Ancient' law is still more suggestive of the distance . . . 
which separates the crude form of Contract from•its 
maturity. At first, nothing is seen _like t~-Ln_!;erpo7 

~:n. pJJaw:_tQ_CQ:W.p~_the_perfor:m;ln.c_e of a promise. 
That which the law arms with its sanctions is not a/h,.W.. 
promis~, • but a promise ;~~;;;panied with a solemn 
cereinonial. ~ot only are the formalgi.es of egual 
importance with the promise itself2 but thej are, if. ----- ~ 

a~ything, q( gr~a~e_r _iJJ?-p:g_r.t~_ for that delicate 
analysis which -mature jurisprudence applies to the 
conditions of mind under which a particular verbal 
assent is given appears, in ancient law, to be trans­
ferred to the words and gestures of the accompanying 
performance. · ~pledge is enforced if a single forn~ 
be omitte~r...EJ-J~J~c~-but, on the• other hand, .if 
thwforms_ can he shown_t~have_]:>e~n accuratelt_p~ 
ceed~d Jrith, it is of no availtp_plead that_ the promise 
• 
'yas made under duress or deception. The transmu-
tation of this ancient view into the familiar notion of 
a Contract is plainly seen in the history of jurispru­

dence. .."F~onL ~ !'!~ §t~rs _in~theseremQnj~l ft;; 
a.re disp_t11§e9. with.; tQ;.~l._--~he o!hers are simp.illi.ed. J..n 
or perm~tted_tQ be neglected on~c£J.~tain._c,Pnditidna.; ~ 

.: ~~.a~_sp~J~ ~.Qnt(_@t.s aDLSfPf1-:~.fr.Lull :tb.e; 
res~ a!,!liaJlo.w:e.d...to be entered.into withou.UDI!lll, ;t~e~j 
se1~cted @ontracts. beigg_thof?_e_ <:>n ~hich t~e_a~i_yi~yJ 

• 
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• 
;:tnd .energy of social intercourse.. depend. Slowly, 1

, • 

•lm.t. most. distinctly, the mental. engagen:en~. 'isolatesr 
itself aJl!id_t}l..e._te..cbl!i~!llities, a~d graduallybecomes~ 
the sole ingredient on ~hich the int:rest of the juris-\ 
consult is concel]trated. §uch a mental engagement, 1 
signified thro~_ex._tWJ,aL.a.c_~ the_ Romap.s c~U~d ~ · 

~?r Convention; and whe~~icm has, 
once been conceived as t~ J~f ~ Cw:Jtrru:;Ji, it : 
soon becomes the tendency of advancing jurispru­
qence to bre_ak away the externaGh:~if o:r ro!~-and~ 
~ere~Q&· • J:f~~~s a~- the~ce-f~nv~~d ~~ly retained; 
so far as they are ,guarantees of authenticity and · ---·- -·-- . 

securities for caution and deliberation. The idea · 
... ~- -· --·- -

of a Contract is fully developed, or, to employ the · 
Roman phrase, Contracts are absorbed in Pacts. 

The history of this course of change in Roman law 
is exceedingly instructive. At the earliest dawn of 
the jurisprudence, t,E_e ter~ in use for a c~ ~:y; 
one which is very familiar to t,ud.ents?rhistorica} 
Latinity. It ~~ the parties to the con­
tract were said to be ~i, expressions which must 
be carefully attended to on account of the singular 
durableness of the metaphor on which they are 
·founded. The noti~n that persons under a contrac-~ 

0 

tuai engagement are connected together by a strovg• 
bond or_ ckai"!:_, e::ontinued till the last to influence the 
-~ -·----- - 0 • 
~oman jurisprudence of Contract; and flowing thence 
it has mixed itself with modern ideas. What t.hen • 

• 
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was involved hi. this nexum or bond? A defipition 
• which has descende~ to us from one of the Latin anti• 
quarian~ describes .nexum as omne quod ge;itur per ce5 

ct libram, " eve'ry transactio~ with the copper 'flnd 'h,M 

tP.e b~al.!_ce_," and these .;ordshave iccaS!oned a good. -

rleal of perplexity. 'rhe c~_F~Land the balanc"~~~ 
. the we!l:known accompaniments of the M~nci.P:ation~.. 

the .ancient solemnity described.in a former .chapter,\ 
by which the light of ownership_in_the_higg~p_t fo~ 
of Roman Property was _transfer.re.d from_9;ne p_ersQp. 
to. another. Mancipation was a ~~nvey~~~,_and henQ£_ 
has arisen t~e difficulty, f?r the definiti?n thus cited 
appears to confound Contract_s an9. Conveyances,_ 
which in the philosophy of jurisprudence are not 
simply kept apart, but are actually opposed to each 
other. The jus in re, right in-1·em, right "availing • 
against all the world," or Proprietary .kight, is sharply 
~tinguished by the analjst of mature jurisprudence 
from the jus ad rem, right in personam, right" avail­
ing against a single individual or group," or Obliga­
tion. Now Conveyances transfer Pr912riet&,Y ~ight,s, 
Contracts cr~~te__ 9bli_g.atiop.s-how t_!_len_ can the two 
be included under the same name or same general · 
~ - . . 
conception? • This, like many similar embarrassments, 

• has been occasioned by the error of ascribing to• the 
mental condition of an unformed s@ciety a faculty 
which pre-emine"ntly belong; to an advanced stage .of · 
int,ellect11al development, the faculty of distinguishing 

• 
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• 
• 

in saeculation ideas which are blen~d in practice. 
~Ve have indica,t~QD.S..Dot..to..be mistaken of a "tate of 0 

s~al_af!a~s in which 9o~V~)T~nces and _<;i?~trac~s 
wm~e practi~~ _c_9pf~t£nE:edj nor diJ the discrepance 
of the conceptiop.s become perceptible till men had 
begun to adopt a distinct pract!ce in contracting and 
conveying. 

It may here be observed that we know e;;ough of 
ancient Roman law to give some idea of the moae of 
t~ansf01'mation followed by legal conceptions and by 
legal phraseology in the infi:mcy of Jurisprudence. 

The change which they undergo_lij>JW~rs ~W~b~ a 
c{1ange from general to S.Eeci~l; or, as we might ~ 

otherwise express it, the anciel!_t conceptions and the ~­

ancient terms are sub}e~ted to a process of gradual~ 
:p_ecil1~~sation. :A-P: o an~enJ. ~al_ con~~.Ption ~- J. 
sponds not to Qll~ but to se~~r_al mod~J;n conceptiQllS. 

An ancient te~nicoJ ex~J'liO_Jl_ ~erves _to i.nili&-~, . 
a varietY ~f thing~ whi: in modern law have· , 
~~ ., ____ .... 

separate nam~s- ~ll_o_tte_<;l to them. If, however, we _, 
take up the history of J urisprudence

1 

at the next 
stage, we find that the subordinate 12oncep.ti.ons_h:,tye 

~radually disen~~-~- th~!_Uselves, !1-nd __ tlw.t __ tlie . .»ld 
~neral names are giving way to special appellations. 
~h~ ~id-geper-;;:1 c~~cepti~n is not obliterated, b11t it 
has ceased to • cover more than one ·or a few of 
J,~ notions which it :fir;t included: So too the old 

0 

t~ch:ffi~J\Lname_remains,_ butjt._9i&charges_on1y.one of.. 

• 
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• t!1e fur\dion,~_.w:hi.c.h~it. o:qce_peJiQ!:m,ed,, 'N e may 
. excmpijfy this p~1enomenon in various ways. Patri~ 

archal Pmver of all: sorts appeurs, for il"lstance, to 
have been once,conceived as-identical in character, . . 
and it was doubtless distinguished by one name. The. 
Power exercisesl-h¥.-t.he au.cestov: was the same .. 
whether it was exercised over the family or the ma-
terial pooperty-over flocks, herds, slaves, children, 
or wife. We cannot be absolutely certain of its old 
Roman name, but there is very strong re~son for 
believing, from the number of expressions indicatmg 

• 
shades of the notion of power into which the word Jf, ~ 
1nanu.s enters, that the ancient general term was ·~ '.-'·. 
manus. But, when Roman law has advanced a;,., 
little, both the name and the idea have become spe- ; ~., 
cialised. Power is discriminated, both in word and C·--;·· . . .... ).;.,. 
in conception, according to the object over which it~- !· 
is exerted. Exercised over mate:~;ial commodities or ,......._ 
~fa'ves, it has liecome do~ini~~~;~; ~hila;:-~ }it is 

,........ ..•. ......--.....- II 

fotesta~-ov~ free .P~!:§Q__n~ whose services have 
been made away to'another by their own ancestor, it 
is "ffi!!.!E.PiU.m-"-over a wife, it is still manus. The 
old word, it 'Yill be _perceived, has not altogether 

e\t-4!':trl! :ta~·----
fallen into aesuetilde, but is eon:fined to one verJ 
special exercise of the authority it ha~ foriDJ3rly 
denoted. This example will enable us to compre-

• hend the nature of the hi1torical alliance between. 
Contract~. and Conveyance~. There seems to ha~e \ 

• 
• 

• 
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been one solemn ceremonial at :first for all •solemn • ....____,__ _ __ _..> ---

:rans!t~tio~s~ an~_its n?-:rp.e at :Rome appear§..to-b.ave • 
b,een ne.x'tfl4. Precisely the same forms whieh were 

in pse when a co?-veytmce of propa:rty was effected 
seem to have been employed in the making of a con- · 
tract. But we ]lave not very .far to move onward~ . 
before we come to a period at which the notion of a 
Contract has disengaged itself from the noti~n of a 
Conveyance. A double change has thus taken ~ace. 
The tr~<;~ction "_with _the coppe_r and the_l>aJance,'' 
wben intended to have for its office the transfer of ------ --·-- '' -·--· ~- -· 

~roperty., is_}mown by the n~-~ud_§p~..ciaLn.:~pllELQf · 
Mancipa.tion. The ~~e~~_XJl_rq still d.e.signa,t~ 
the same ceremony, but only when it is employed for 
the special purpose of solemnising a contract. 

When two or three legal conceptions are spoken of 
as anciently blended in one, it is not intended to 
imply that some one of the included notions ~ 
not be older than the oth&s, or, when those other~ 
have been formed, may not greatly predominate 
over and take precedence of them. The reason why 
one legal conception continues so long to ~over 

several conceptio¥.s, and one technical phrase to de 
hlstead of several, is doubtless that :erac .. tical changes _ 
are .accomElisheLi:a_the law of primitive societies 
lono- before men see occasion to notice or name them. 

n • . 
ThouO"h I have said thato Patriarchal- Power was not 

0 

at first distinguished according to the obj~cts over 

• 
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• whl.ch ii was exercised, I feel sure that Power over 
Children was th~· root of the old conception of Pd\ver; 

• • • 

. ;'!~~ C:~0~ed;:;r::~il~;~;;~e~\;~;;,~t: ~ 
resorted to i~ was to give proper soleJl1nitx .W,.tbe 
al}enatiol!. gf_Er2.Berty .• It is likely t~~ ~~-very _sl~g~t- 1 1..) 
perversion of the N exum from its original functions l; 

1ii·st ga;o~ rise to _its ~~P!~Y~~i~i~- Q_;-~~a-~~s~ -a:O:d 
that the very s~ight11es_$ oJJl!.~LY..41m,gLW.llg_pr..e.v:en.t.ed 1r; 
ijs .l?~ing a;ppre.ciated.-or-no.ticed. The old n9JUe re- ·-­
~ained because men had not beco_me._ conscious..tha't 
t~ey -want~d a new one ; the old notion ;lung to the 
m!nd because nobody had seen reason to be at the 
pains of exn,mining it. We have had the process 
clearly exemplified in the history of Testaments. A../ 

tj., Will was at first ~Plu.2..~Y-a_!!.c.e_qi...frup.e.rty. It 
0 was only fue~~ormous practical 'diffe~nce that gra­

dually showed itself between this particular convey­
a~ and all others whicfl caused it to be regarded 
separately, and even as it was, centurie~ _eJ~p_!e9-

before the ameliorators of law cleared away: th~~-
1~~ encumb.J.11Jlce of tb.e_nominal mancipatian, and 
consented to care for nothing in the Will but the 

Cx.l?res~e_fjntentl.on!LoLthuesta.tor. It is unfortu- • 
nate that we <!annot track the eallly history of Cgn­
tracts with the same absolute confidence as •the early 
history of Wills, but we ~re not quite without 
hints that contracts first showed themselves througlr . 

• 
• 
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' 0 . . . 
the netcum being put to a new use aml after-
war<fs obtained recognition as distii;ct transactious 

• • • 
through ihe important practical conseq1Jtlnces of 

0 

the experiment. There is some, but.,not very violent, . . 
conjecture in the following delineation of the process. 

Let lis concei~ a sal~ for .~e~y__!l:!_On~ as the 
n<!!·mal typ_e of tb.J:L~e.xum. The seller brought tlic 
property of which he intended to dispose,...a ~lave, 
for example-the purchaser attended with the 1~ough 
ingots ,.of copper which serYed for money-ap.d an in­
dispensable assistant, the libripens, presented himself 

• with a pair of scales. The slave with certain fi,xed 
formalities was handed over to the vendee-the 
copper was weighed by the lib1·ipens and pas~.ed to 
the vendor. So long as the business lasted. it was a 
ne.xum, and the parties were ne:ci; but the moment · 
it was comple~ed, the nexum ended, and the vend~r · 
and purchaser ceased to bear the name derived from 
their momentary relation.~ But 11ow, let us mo~c:'(\ .. 
step onward in commercial history. $uppose the' 

sl~e- t~sferre~, l:_~ _tJ:e _ n:on~y ~9!_ .Pai,!1. !n that 
case, the nexum is finished, so far as the S.eller is." 
concerned, and when he has once handed over. his 

• property, he is no lou.ger nexus ; but, in regard tb the 
purchaser, the ne.x10m continues. The 'transaction, as 

• 0 

to his part of it, is incomplete, and .he ~s still consi-
dered to be nexus. Ito follows, therefore, .. that the 
gaine t~rm described the convey:;tnce by which the 

• • 0 

• 



• 
CHAP. IX, CONVEYANCE~ Mi'D CO~""TRACTS, 

• • 
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• • right of propert.y was transmitted, and the personal · 
• 

. ubligation of the debtor for the unpaid purchase- • , 
money. -yv-_e p1ay still go forward, _and __.p1cture_to3~ ~ 
ourselves a proceetling wholly fo"rm=!L, i11 whi«tVU2~,.4 
is ~anded over__ an~ ~ndffii;i._~;.id ; we are brought at . . 
once to a transaction indicative of much higher com-

mercial activity, ~p,-~fX.£~~ .../ 
If it be" true that, both in the popular and in the 

profe~sional view, a G_~ntra__~t. was long regarded as_ al). 
jncomplete Conve.yance, the truth has importalfce for: 
m~ny reasons. The speculations of the l~st century 
concerning mankind in a state of nature, are not un-

f~irly summed up in the doctrine that ",in the prim. i-~ ~1-t· 
iiv~ society p~operty _',Ya~ noJhing, a~d o~l~g~;t~!on .-;;:::::::; 
e~rything;" and it will now be seen that, if the pro­
pos.ition were reversed, it would b~ 'nearer the reality. 

·On the other. hand, considered hi~orically, the ·' . 
pr?it~ve association of C<jlveyances and Contracts 
e~plai!fs something whicll often strikes the scholar 
aud jurist as singular I y enigmatical, I mean the 
extraord~nary a?-d uniform severity of very ancient 
systemS:of law to debtors, and the extravagant powers 
which they lodge with creditors. When once we un­
derst~nd that ~he nexum was artificially p_rolonged t~ • 
give time_ to the debtor, we can !Jetter COJllprehe.p.d 
his position in the 'eye of the public 3J1-d of the law. . . . . 
His indebtedness "was doubtll!~s regarded as an ano-

• • 
mall', and :mspense of payment in general as an·l!rtifice 

y • ' ' . 
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• • 
and ~ distortion of strict rule. The .person ~ho had 
tluly consummated his part in the transactio:a must, . . 
on the contrary, have stood in peculiar favour; and 
notming would seem niore natural tflan to arm him 
with stringent f~cilities for enforcing the completion 
of a proceeding which, of strict-right, ought never U> 

have been extended or deferred. 
N exum, therefore, which originally sigll"ified a 

Conveyance of property, came insensibly to den~te a 
~ Qontra<!t also, and ultimately so constant became the 
association \letween this word and the notion of ;t 
Contract, that a special term, Mancipium or Manci­
patio, had to be used for the purpose of designating 

·.the true nexum or transaction in which the property 
',was really transferred. Contracts are therefore now 
severed from Conveyances, and the first stage in their 

history is accorhplished, but still they are far enough 

from that epoch of their ~velopment when the ~­
mise of the contractor has a higher sacredness than 
the formalities with which it is coupled. In attempt­
ing t) indicate the character of the changes passed 
through in this interval, it is necessary to trespass 
a little on a subject which lies properly beyond the 

·range of these pages, the analysis qf Agreement 
effected by the R~man jurisconsults. Of this ana­
lysis, the most. beautiful monument of their sagacity, 
\ need not say more tYmn that it· is based on the 
theoretical separation of the Obligation .from • the 



• 
CHAP. IX • RO)lAN AN~LYSIS OF AGREEM.Eti"T. 

• 
• Convention or Pact. Bentham and Mr. Austin J:tave 
"'laid do~n that the "two main essentials of a contract• 

are the;e : ~' a ~ignification by the ;romising v f"lh 
party of his inte1~ion to do the· acts·or to observ~ the 
forbearances which he promises to dQ or to observe. 
S~y, a significat!on ·by the pr~misee that he .,..J:n-

, expects the promising party will fulfil the proffered 
promise? This is virtually identical with the doctrine 
of the Roman lawyers, but then, in their view, the 
result of these " significations " was not a co·ntract., 
blilt a Convention or Pact. _A Pact was et~~~tmost: P(}.cJ­

product of the en~gements of_individuals ag!:eeing . ... 
a'in~ them.§..~Jv~~, and it distinctly fell short of a. - ~ 

Contract. ·whether it ultimately became a Contract ·-- .. ~ ····- ·~ 1 
~epe:nded on the question whet}ler the law_ anne~ed 1 

au Obligation to it. Uo~ract was a J?act (or_ Con- 1

1 ~ntion) plus an Obligation. So long as the Pact 
re~J.ined unclothed with tr Obligation, it was called 
nude or naked. 

What was an Obligation? It is defined by the 
Roman lawyers as " Juris vinculum, quo necessitate 
adstringimur alicujus solvendre rei." This definition 
connects the Obligation with the .N exum through the·. 
common metar>hor on which they are founded, and 

• shows us with much clearness the pedigree of a pecu-
liar conception. The Obligation is too " bond " or· . . ; 

"chain,~th which the law joins_tgg.ether_per-. 
~ns.or grOU£S of persons, in consequence of certain! 

Y2 • 
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voluBtar~s. The acts which har~ the effect of • 

•attracting .;m Obligation are chie:fl.y those classE!d under "' 
• 

the heads of Contract and Delict, of Agreement and 
Wrong; but a va"riety of other acts have a similar 
consequence whkh are not ~apable of being comprised 
in an exact classification. It is to be remarked, 
however, that the Pact_ gqes_)'lQt draw_~9-J~t.sel£-the 

OJ.ilig~tion_ ~n _cgns~qu~nce of ~gy ~or~l n~~e~§ity; jt 
it> the law which annexes it in the .pleuit.udL~-Lits 
~-~l~t.~P..?i~t:..~~ J£?re~ U§.~~sarJ: tQ_Q§_Jwtec1,l2e.m:tuse_ 
a different ~octrine has sometimes been propoundid 
by modern interpreters of the Civil Law who ~ad 
moral or metaphysical theories of their own to sup­
port. The image of a. vinculum jurz's colours and 
pervades every part of the Roman law of Contract 
and Delict. The l::rw bound the parties together, and 

• the chain could only be undone by the process called 

~an expression stiLt figurative, to which ~r 
word" payment'' is only occasionally and incidentally 
equivalent. The consistency with which the figura­
tive image was allowed to present itself, explains an 
otherwise puzzling peculiarity of Roman legal phra-

• seology, the fact that '' Ob]jg~tion '~_signifies rights .as 
well as d!lties, the rig!J.t, for example, to have a debt ... ,._,__ . .....,.... ... 0 

paid a:s well as _t!J_e du~y of paying it. The Romans 
kept, in fact, the entire

0
picture of ~he " legal chain " 

~efore their eyes, and regarded one end of it no more 
and no less than the other . 

• 
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.J I • . (J • r n the deve-":>J;>ed Roman_laf4.;,.the Conventwn, ,llS~ . ~ - . 
,. ~O~f!-it_ ~as com~, in almost all cases, C., 

at once ·crowned :witbJhe_Obligatio~_,. ~n<l,~g_b.e.ca,~ 
a Cont~ and'this WflS the result. to which contr~ct-
faw was surely te,nding. But for the purpose of this 

• inquiry, we must attrud particular!~ to the interme-
diate stage-that in which something_mQ_re than_!! 
~rfect~agreement.:was_required to.attract tha_obliga­

ti2!l~ This epoch is synchronous with the period at 
which the famous Roman classification of Centracts .1/ 
~to four sorts-the Ver~al, the Lite~l, the Re~I, .// 
and the Conseitsual-had come into use, and during 
which these four orders of contract constituted the 
only descriptions of engagement which the law would 
enforce. The meaning of the fourfold distribution 
is readily understood as soon a.s we apprehend the 
theory which severed the Obligation •from the Con­

~tion. Each class of c~tracts ~s in fact n~ll?-_e.d 

~~m-~ertain formalities '~jeh_wer~ Nqui:r_e_Q_oyeF and 
a .. ~s>ve the_ I? ere __ agreement of the _contracting parties. 
Jn the Verba] Contract, as soon as the Convention 

'X-a& .effected,_ a form.)!£ WQr~s 1~~~ !_o,~e g;;-ne-th~~ug~ ../ 
b~re the~ vin~l!lu~_tgris ~-1YP,.§~tta~hed to it. In the. 
Literal Cont"'act, ~n_gn.EY:..in a~lcdg~r..,o:r j:~le:,b.U9-l\./ 

• ha~ th~ effect of clothing the Co_:t:lV~tipn -~th •the, 
O}lligatioR, and the same result follo~d, in the case 

• • 
of the Real Contract, from the deliver,y 9l the R~- · 
.'lf.-_:{'hing· which was the subject of the preliminary 

• 
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• 
engagement. The contracting parti<:lb came, in short, • 

• to a~ understanding in each case; but, if they went._ 
no furthet-, they were not obliged to one another, and 
colfld not compel pe11'ormance or Mk redress for a 
breach of faith. But let them comply with certain 
prescribed formalities, and the Co~tract was im~­
diately complete, taking its name from the particular 
form which it had suited them to adopt. Tiie excep­
tions to this practice will be noticed presently. • 

I h!l.ve enumerated the four Contracts in their 
historical Ojder, which order, however, the Rom~n 
Institutional writers did not invariably follow. There 
can be no doubt that the Verbal Contract was the 
m_gst_~gyie_nt of the four, and that it )s -~he eldes_!; 
knowg _9-_e_s~endant_of _the _primiti:v.e-Nexum. Several 
species of Verbal Cpntract were anciently in use, but 
the most important of all, and the only one treated of 

by our authorities, was ef\fcted by means of a .s!~­
(ion, that ~~' a Question Oand Answer; a question 
addressed by the person who exacted the promise, and 
an answer given by the person who made it. This 
quest~on and answer constituted the additional ingre~ 
dient which, as I have just explained, was demanded 

• by the primitive notion over and aqove the mere 
agreemen_t of the -persons interested. They formed 
the agency bJ which the Obligation was annexed. 
The old N exum has no"* bequeathed. to _!P.aturer juris­

p~udenc~ §mt.pf all t~e conception, of a cha.in uni.ting 
: -r·)~~w...- C'-J ~-~:.:..,.,., 
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• the c~~tract~g_p..a.rJ;.i.es, "a.D.d_this_has._become_the 

.. g!>.lig~ ~t !tas further transp;Utted..th.e...lw.tiP~ 
of a Ciremonial ~cc_ompanyj_qg and consecrating_i_he. 
~~~~ment,~!!~ this cere_mo:Riall;t~s_b.eenJ;r.a:o.sEJ.~d . ~ . . 
into the ~ipulati_pJ!. The conversion of the solemn 
conveyance, which was i;he promin~nt feature of the 
• • • 
original Nexum, into a mere question and answer, 
would • ve more of a mystery than it is if we had 
not. the analogous history of Roman Testaments to 
enlighten us. Looking at that history, we CaJl under-t 
st:.md how the formal conveyance was first separated~ 
'trom the part of the proceeding which h~d immediate~! 
~eference ~o the business in band, and bow aft~rwards\\ 
It was omitted altogether. As then the questiOn and\ 
answer of the Stipulation :were· unquestionably the 
N exum in a simplified shape, we are prepared to find • 
that they long partook of the natU:r;fl of a technical 
form. It would be a mistake to consider them as 
.fx:clusively recommendi,~g themselves to the older 
Roman lawyers ihrough their usefulness in furnishing 
persons meditating an agreement with an opportunity 
for consideration and reflection. It is not to be dis­
puted that they bad a value of this kind, which was 
gradually recognised; but the.re is proof that their 
function in 'respect to Contract. was at first fqrmal 
and ceremonial in the statement of our' authorities, 
that not every 'luestion anli answer ·was of old suffi- . 
cient to constitute a Stipulation, but only a questfon 

• 

• 
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and answer couched in technical phraseology specially • 
,o 

;tpprepriated to the particular occasion. , 
But altlllOugh it is essential for·the proper 31.Jprecia­

tion of the history of cGntract-law th~t the Stipulation 
• • 

should be understood to have been looked upon as a 
solemn form before it wa.s r~cognised as a useful 

• • 
security, it would be wrong on the other hand to 
shut our eyes to its real usefulness. The • Verbal 
Contract, though it had lost much of its ancient. im­
portanc.e, survived to the latest period of Roman 
jllrisprudence; and we may take it for granted that 
no instituti~n of Roman law had so extended ~ 
longevity unless it served some practical advantage. 
I observe in an English writer some expressions of sur­
prise that the Romans even of the earliest times were 
content with so meagre a protection against haste and 
irrefiection. Buj; on examining the Stipulation closely, 
and remembering that we have to do with a state 
of society in which writte1\ evidence was not eas~ 
procurable, I think we must admit that this Question 
and Answer, had it been expressly devised to answer 
the purpose which it served, would have been justly 
designated a highly ingenious expedient. It was the 

promise~ wh?_, in_ the -~~r_aete~ __ ?! _st!.rmla~or, put all 
the ~te;-ms _of_ the_ c~~r~c~ i~to the fo!_!ll 9f. a __ q~e~tion, 
and the_ans:wer_ was_given..h¥ the provlis.ox. "Do you 

. p~omise that you will <ieliver me e;uch and such a 
sl9.ve, at such and such a place, on such and such a . 

• 



I 
0 

0 
• 

tJHAP. IX. CONVENIENCE UF VERBAL CONTRACT. 

• • • • 
• day? "o ''I d~ promise." Now, if we reflect for a 
• momenf, we sh~ll see that this obligation to ptlt th€1 

promiseo interrogatively inverts the natuml position 
of the parties, at!d, by effectuttlly breaking the tenor . . 
of the conversation, prevents the attention from 
&liding over a danger~us ·pledge. "'\Yith us, a verbal 
promise is, generally speaking, to be gathered exclu­
sively fn)m the words of the promisor. In old Roman 

law,. another step was absolutely required; it was! 
necessary for the promisee, after the agreem~nt had 

been made, to sum up all its terms in a solemn inter-~· 
~~~~:)l!j_,andU was of this int;rr~gatio~, of course,; 
and of the assent to it, that proof had to be given at 
the trial-not of the promise, which was not in itselfll 
binding. How great a difference this seemingly in-~ 
significant peculiarity may make in the phraseology 
of contract-law is speedily realise·d by J;he beginner in 
R~man jurisprudence, one of whose first stumbling­
l{ocks is almost universa(y created by it. When we 
in English have occasion, in mentioning a contract, 
to connect it for convenience' sake with one of the 
parties,-for example, if we wished to speak generally 
of a contractor,-it is always the promisor at whom ~ 
our words are pointing. But th~-~nerallanguage ofl 

Rom~!_! la~ J:a~e.s _a ~iff'~:re!:lE_~_; if ~lwaf~. regards f&v. 
the contract, if we may so speak, from, ~he point of 
view of the promisee; in speaking ;f a party to a 

contract, it is always the Stipulator, the person w~o . • 
• 
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asks the question, who is primarily ?-JJ.uded to. But • 
• the ~erviceableness of the stipulation is most vividly •. 
illustrated by referring to the actual examp~s in the 
pages of the Lat~n comic dramatisils. If the entire 
scenes are read down in which these passages occur 
(ex. gra. Plaut.us, Pseudorus, Act i. sc. 1 ; Act IY. 
sc. 6; Trinummus, Act V. sc. 2 ), it will be perceived 
how effectually the attention of the person ntt!ditating 
the promise must have been arrested by the que~tion, 
and hldw ample was the opportunity for withdrawal 
{rom an im~rovident undertaking. 

In the Literal or Written Contract, the formal :Ct 
by which an Obligtttion 'fl!.S. §l!P~tiPdw:;:ed o11.th~ Cou­
vention, w~n,~ntu. of th.e smp.du~ whe:r~i:t£oul~ 
be ~pe_cJficaJly. a~certained, <!r1 the ~~i~ sid~" _of a 
~e_iger. The expla~ation of this contract turns on a 
point of Roman domestic manners, the systematic 
character and exceeding regularity of book-kee~ng 
. . . Th () 1 . d'ffi 1 ~ m anCient times. ere a-ee severa mmor I cu ties 
of old Roman law, as, for example, the nature of the 
Slave's Peculium, which are only cleared up when we 
recollect that a Roman household consisted of anum­
ber of persons strictly accountable to its head, and 

·that -~x,_s"ingle..item.of_domes~ic ~·ece!pt ~nd~ ~~J?.eD;­
d~-~_:·~1_a_f!er_beingcentered in waste bookst ~ tran~­
ferred at stated periods to a general householdl~.Q~r . 

.. __..-·~-~-~ --· ·- - ~ 

There are some obscu:P.i.ties, howewr, in the descrip-
tions we have received of the Literal Coptract, the 

• 
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• fact oeing tQ.a;t the habit of keeping books ceased 

~) 

• to be .universal in later times, and the expfessiop. 
"Liteml Contract,. came to signify a forn1 of engage­
ment entirely •ifferent front thaj; originally Ullder­
stood. '\V e are not, therefore, in a position to say, 
~vith respect to the primittve Literal Contract, whether 
the obligation was created by a simple entry on the 
part of"the creditor, or whether the consent of the 
debtor or a correspondent entry in his own books was 
necessary to give it legal effect. The essenii.al point 
is_ however estal:>lished, that, in. the sase of t~ 
~~ct, all fo\ma-!i:_ties were dispensed _wit~ _oil. ~."' 
~ondition qeing_cQlllplied with. This is another step 
downwards in the history of contract-law. 

The Contract which stands next in historical suc­
cession, the Real Contract, sho~~t a.dvancUIJ_Ja.. .. 
~h~~~t.i.Q_ns. Whene.;'; any• agreement had n;. i 

fo:r its object the delivery •of a specific thing-and this 
fs the case with the largi majority of simple engage­
ments-t~ Obligation was drawn ~~a.§. soon as,_ 
t_!l~j.-~liy~n: had...~Gt..lJ~llx-Ja,ke~rfa~e. Such a result 
must have invoived a serwus innovation on the oldest ..,._ -
ideas of Contract; f~ doubtless, ~he :e_rimitive times, 
when a contracting__p~rty had :negle~t~d _to clotl}_e h!~ 
agreement m a ~tipu1ation, nothiag d_one i? p~'SUJ:t!l-~ 

-- . 
of the agreement would be re_cog:£!ised by the law. - -- ~ . - ·-
A person who kad paid over money on loan would . 
be unable to sue for its repayment unless he had . 

• 
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formally stipulated for it. But,J.!\_ J,he _gea_l Con- • 

.trac~pe~p:ulllC~l~ one_ side is allowed to. ~:IW~<?.sJ~ • 
~Je.s.~kifut¥ <2!1 JllLo~·-evidently on • ethical 
grqp.nds. For tl~ fir!>t time then ~moral considera- ,.1 
tions appear aJ? an ingredient iii ·con.traci1.~, and 
the Real Contra;t <liffers f1'om its t,",o predecessors lJ1 
being founded on these, rather than on respect for 
technical forms or on deference to Roman-tl'omestic 
habits. • 

We •now reach the fourth class: or Consensual 
c"ontracts, t~e most interesting and important of a~. 
Four specified Contracts were distinguished by this 
name : Mlwdatum, i.e. Commission or Agency; SQ: 
cietas or......f.p,rtnershjp; Emtio Venditio or _Sale; and 
Locatio QQ)ldus;tio or Letting and Hiring. A few 
pages back, after stu ping that a Contract consisted of a 
Pact or Convention to which an Obligation had been 
superadded, I spoke of ce~ain acts or formalities-~ 
which the law permitted theoObligation to be attracted. 
to the Pact. I used this language on account of the 
advantage of a general expression, but it is not 
strictly correct unless it be understood to include the 

negative as well as the positive. For, in truth, t~­
·p~culi_arity of these <"Jonsensual Contracts is_!_~~~, nQ 

forRialities are req~ire~ _w c_r~ate themo out o£ the 
~q_ci: Much t~at is indefensible, and much more that 
is obscure. has been Wtitten abou~ the Consensual 
<:fontracts, ~nd it has even been asserted that in them . 

• 
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• the con~ent of t.h.e Parties is more emphatically given 

. . 
• than in any other species of agreement. But th~ 

term C~nsensual merely indicates that the bbligation 
is here annexed kt once to the"Con$ensus. The Gon-)V 
sensus, or mutual.assent of the parties, is_the final an.Q. - . 
c.rowning ingr~dienLin...tl:i.e_CouYJ,~P.twn, and it is the 
special characteristic of agreements falling under one 
of the £our heads of Sale, Partnership, Agency, and 
Hiri"ng, that, au_Qon as the l!:S~ of the 12arties has 
supplied this ingredient, there is at once a Ctm~ract: 
~-- -··- ~ ~ ---.... ··~-- ~ .. --· - .--- . 
~he Consensus- drawa_:with_it._the. Oh~, per-
forming, in transactions of the sort specified, the 
exact functions which are discharged, in the other 
contracts, by the Res or Thing, l;>y the Verba stipula­
tionis, and by the Literre or writte~ entry in a ledger. 
Consensual is therefore a term wJ:llch does not involve 
the slightest anomaly, but is exact'J analogous to 
Real, Verbal, and Literal., 
., In the intercourse of 11e the commonest and most 
important of all the contracts are unquestionably the 
four styled Consensual. The 1arger part of the col­
lective existence of every community is consumed in 
transactions of buying and selling, of letting and 
hiring, of alliances between inen for purposes or 
business, of delegatiun of busin~s from o,.ne ma11 tc 

another; ancl(this is no doubt the con~ideration whi~c 
led the Romans,"as it has le<f most societies, to relieve · 

• 
th~se transactions from technical incumbrance, 

• 
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abstaii:t as much as possible from cl~g th~ most • . . 
~cient springs of social movement. Such motives • 
were not ;f course confined to Rome, and th•e com­
mer~e of the Romans • with their :deighbours must 
have given them abundant opportuniJ;ies for observing 

• • 
that the contraots before us tended everywhere t<1 

become Consensual, obligatory on the mere significa---- --~ . ~ - -··- .. . ~,... ~·- ~ 

tion of mu~s_gnt. Hence, following their usual 
p~, they distinguished these contracts as con­
tr~cts fl.tris Gentium. Yet I do not think that they 
we;e so na~ed at a very early period. The firs~ 
notions of a Jus Gentium may have been deposited 
in the minds of the Roman lawyers long before the 
appointment of a Prretor Peregrinus, but it would 
only be through extensive and regular trade that they 

• would be familiarised with the contritctual system of 
other Italian cdinmunities, and such a trade would 
scarcely attain considerabl~ proportions before Ital:x;, 
had been thoroughly pacifieel, and the supremacy of 
Rome conclusively assured. Although, however, 
th~!'_~ j.!}_strong_probfl.bili_ty_ .that the Consensu?-L.Q9p.­

tracts wer~}ates~ _"born ~~o- !_h~ ~~?l~n ~~_st_~!U· 
an~h it is likely that the qualification, Juris 
Gentium, stamps the r'ecency of their origin, yet this 
very expression, whfch attributes them to the " Law 
of Nations," has .in modern times produced the notion 

· of0thei~ extreme antiquity For, whEm the "Law of 
Nations " hnd been converted into the "·Law .of 

• 
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•.Nature/~ it seel9led to be implied that the Consensual 
• ·Contracoo were the type of the agreements most. 

congeniai to the natui·al state; and hence "arose the 

singuJ11.r belief th~tt . thEL_younger th~_ch:ilisatiQJt_,_:the ~ C: 
simpler inust be itS~ forms of contract. ' 

• • The Consensual Coo tracts, it wilJ. be observed, 
were extremely limited in number. But it cannot be 
doubted't"hat they constituted the stage in the history 
of Contract-law from which all modern conceptions of 
contract took their start. The motion of the will . 
which constitutes agreement was now. completely • insulated, and became the subject of separate con-
templation; forms were entirely eliminated from the 
notion of contract, and external acts were only 
regarded as symbols of the internal act of volition.' 
The Consensual Contracts had, moreover, been classed 
in the Jus Gentium, and it was not l<mg before this 
classification drew with it; the inference that they . ' 

were the species of agreelllent which represented the 
engagements approved of by Nature and included in 
her code. This point once reached, we are prepared 
for ~everal celebrated doctrines and distinctions of the 
Roman lawyers. One of them is the distinction 
between NatlJml and Civil Ooligations. 'When a· 

- ..... .. 
p~rson of full intellectual n~atu~'\yJt!l~ _d~ibera!ely 
bound himself by an engagement, ~e was said to 
b~ under a natural obligati~n; -;;;;_ _-t4_qug4_ he had - . --- - -·· . ~----
~m_j.tt~i-r>me necess~~y_foqn_a_gJ;yJ and even though 

• 
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t~ugh some technical_ impediment the w~sjlevoid • 
Ci ·-- .. 

.oi.J;lie Jor:maJ capacity for making a....2"~1JcL oontract.~ · 
The la\Y t and this is what the distinction implies) 
wovl~_ not ~enfor~e tlie oblig~tion,' l;l.ut.: ... .it_d~.d__..I!.Qj; 
~bsolutely_r~e(u!l; t~ rec9_gp.ise it_; .and natural obli­

gations differed. in many resrmcts from obligations 
which were merely null and void, more particularly 
in the circumstance that they could be ci;illy con­
firmed, if the capacity for contract were subsequently 
a~quired. Another very peculiar doctrine of the 
jurisconsults. could not have had its origin earlier thap 
the period at which the Convention was severed from 
the technical ingredients of Contract. ~hey taqght 
t~~t thoug4 nothing but a Contract could_ .be the 
foundation of an action, a.me1:e Pact or Conv~ntiQ1.1 
could be the b~s_is ~of !1 plea. _ It followed from this, 
that though n~body could sue upon an agreement 
which he had not taken t~ precaution to mature into 

Q 

a Contract by complying with the proper forms, never-
theless a claim arising out of a valid contract could 
be rebutted by proving a counter-agreement which 
had never got beyond the state of a simple conven~ 
tion. An action for the recovery of a debt could be 
met by showing a mere informal agreeqtent to waive 

or postpon~ the payfuent. 
• The doctrine.just stated indicates the hesitation of 

· the Prretors in making 0 their advances towards the 
0 

greatest Qf their innovati9ns. Their theory of Nateyal 

• 
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• law must havQ.l~d them to lpok.with esp~cialf~YJ:>~r_on 

• 
. the Co:ij~cnsual ConWacts~and on those Pacts or'Con• 

vention!l of which the Consensual Contract; were only 
particular instantes; J:~t t~~Y.J~N lilot .at_once venture 

.?n extending_ !o .~1! C9!l~~ntions !~e_ li~e!EJ_9Ctlle 
<j_?nsensual Contracts.• They took a<lvantage of tha:t 
special superintendence over procedure which had 
oeen confided to them since the first beginnings of 
Rontan law, and, while they still declined to permit a 
suit to be launched which was not based on a•form~l 
contract, they gave full play to their n~w theory of .. 
agreement in directing the ulterior stages of the pro-
.Jeeding. But, when they had proceeded thus far, it 
was inevitable that they should proceed farther. 

I 
'!'~_e _::ey9lution ~?f the ancient law of Contract was \'1 

. ~n~~~ed when tQ.~~!'~tgx_of some O?!_Y~~-al!-1' ' 
nounced in his ~di~~ th:a! ~~-'!ould ~ant eq~it~~e 

:!actio:r:s-·Uf>On Pacts which hnd never been matured a~; 
~I an into Contracts, providtd only that the Pacts jn 
~question had been founded on a.~nsid~gttign (caus~). r 
Pacts of this sort are" always enforced under the 
advanced Roman· jurisprudence. The principle is 
merely the principle of the Consensual Contract car-
ried to its pr9per consequence;' and, in fact, if the 
technical language of the Romans ~ad been.as plastic 
as their legal· .theories, these Pacts e:Qforced by the 
Prretor would have been styfed new Contracts, ne~ 
Con~ensual. Contracts. Legal phraseology is, how· 

z 
. 
• 

• 

• 



• • • 
PROGRESS OF CO~RACT·LAW. • • • CHAP. IX. . . 

ever l. the part of the law which is ;the last to alter, • 
•and !he ~a~s_eguitapl_y_ ~nfur.£f2d _ _ili:l)lj;inu00. to be· 
desi~ted s~ly ~J;orian Pacts. It will be re­
mocked that unleils tliere were cmtsideration for the 
Pact, it would continue nude so fat as the new juris-

• 
prudence was eoncerned; "in erder to give it e:ffe~t, 
it would be necessary to convert it by a stipulation 
into.a Verbal Contract. • • 

r-.:·"; The extreme importance of this history of 'Con­
, 1 tract, •as a safeguard against almost innumerable 

delusions, must be my justification for discussing it 
0 

at so considerable a length. It gives a complete 
account of the march of ideas from one great land· 
mark of jurisprudence to another. We begin with 

, the N exl1m1 in which ~ Contract and a Conveya:q,ce 
:'f are blended, ~nd in which the f2~m~lit~ which ac­

company the 0agreement are even J!6r~ _important 
than the agreement it~cl.f.a From the N exum we pass 
-- _,_ 0 

2) t t~~e SJip:o.Iati,o_}l, which ~ a simplified form of the 
older Beremonial. The Literal Contract comes next, 

(3} /and here all formalities ~~~i. }Va~g, Jf_prpg.f pf .the 
/agreement can be SUP.£lied f~om th~ !ig~ _ob_~eJ..Yft:Q.C.ef3 

f~)i ~T ?>_ Jtofilan hQJI&elwld. In the R~e!l! C()ntract a 
. , J ~?~ du~ fo~- "t~~ first time Ncognised, and 

~persons who have joined or acquiesced in the ~r,tial 
I performance ~f an engagement are forbidden to 

· , l;~pudiate it on account of defects 'in forrg.. Lastly, 
(,S) the Qonsensual Conttacts emerge, in which • the 

• 
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• Z?ental. attitu~.of iJle CJ)ntr_!);cto..rs is s~oleJu~K:it<lrul,~;-
. and external circuln:stances have no title. to notic~~ $ 

except as e~~_e!_lce of the iiUY.f:Lcl_u,ndertaking. It is _, 
~f course uncert~in how far this progress of Roman 
ideas frbm a gros~ to a refined concel?tion exemplifies 
the necessary progre~s of human ihought on the 
subject of Contract. The Contract-law of all other 
ancient. societies but the Roman is either too scanty 

to furnish information, or else is ·entirely lost ; and 
modern jurisprudence is so thoroughly leaven~d with 
the Roman notions that it furnishes us with no con-
• trasts or parallels from which instruction can be 

gleaned. From the absence, however, of everything 
violent, marvellous, or unintelligible in the changes I 

have described, it may be reasonably believed that 

the ~Y- 9f_ .Ancient. .Roxnan_Contracts._i.,,...up_to...a 
c~rtain point, tyr.ical of the his.tgcy_df.Jl:!iulas.§_Qj 
~~_:1l c<>_nceptions_in. Qther:._ranci.e.n.t.~soci.eties. But it 
is only up to a certain t>oint that the progress of 
Roman law can be taken to represent the progress of 

other systems of jurisprudence. TE~ th~~~~ :N !:­
tural law is exclusively Roman. The notion of the 
vinculum juris, so far as my knowledge extends, is • 
exclu~iy.:ely .R.Qm!'!>A·. The many peculiarities of the 
mature Roman law of Contract •and Delict which 
are traceable to these two ideas, whet:ller singly or in 

combination, are therefore ar~ong the exclusive proi 
ducts •of ~ne particular society. These later legal 

• 
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conceptions are important, not becfJ,USe they typify • 

0 

•the necessary results of advancing thought under all· 
conditions, but because they have exercised f>erfectly 
eno.rmous influenae on• the irttellectual diathesis of the 
modern world. 

• • 
I know nothing more 'vonderful than the varie.ty 

of sciences to which Roman law, Roman Contract­
law more particularly, has contributed modes of 
thought, courses of reasoning, and a technical' lan­
guage.• Of the subjects which have whetted the 
intellectual ~ppetite of the moderns, there is scarcely 

0 

one, except Physics, which has not been filtered 
through Roman jurisprudence. The science of pure 
Metaphysics had, indeed, rather a Greek than a Roman 
parentage, but Politics, Moral Philosophy, and even 
Theology, found in Roman law not only a vehicle of 

~~expression, but a~ in which some of their pro­
foundest inquiries were nourished into maturity. For 

0 

the purpose of accounting O'or this phenomenon, it is 
not absolutely necessary to discuss the mysterious 
relation between words and ideas, or to explain how 
it is that the human mind has never grappled with 
any subject of thought, unless it has been provided 

• beforehand with a proper store of lang.uage and with 
an· apparatus of appropriate logical methods. It is 
enough to remark, that, when the philosophical inte· 
sests of the Eastern atfd Western worlds were sepa­
rated, the founders of Western thought belortg~d to 

• 
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a society whi~. spoke Latin and reflected in Latin . 
• · But in ihe Western provinces the only language which 

retained sufficient pr~cision for philosophic3J purposes 
was the languag~ of Roman law, -which by a singnlar 
fortune· had pres~rved nearly all the purity of the 

• 
Augustan age, while -vernacular Latin was degene-
rating into a dialect of portentous barbarism. And 
if Rom~n jurisprudence supplied the only means of 
exactness in speech, still more emphatically did it 
furnish the only means of exactness, subt}ety, _or 
depth in thought. For at least thl'jle centuries 
• 

philosophy and science were without a home in the 
West ; and though metaphysics and metaphysical 
theology were engrossing the mental energies of 
multitudes of Roman subjects, the phraseology em­
ployed in these ardent inquiries was exclusively Greek, 
and their theatre was the Eastern hal~ of the Empire. 
Sometimes, indeed, the c•nclusions of the Eastern 
• 

disputants became so important that every ·man's 
assent to them, or dissent from them, had to be re­
corded, and then the \Vest was introduced to the 
results of Eastern controversy, which it generally 
acquiesced in without interest and without resistance. 
Meanwhile, pne department "of inquiry, difficult 
enough for the most laborious, <feep enou.gh for ·the 
most subtile, delicate enough for t~ most refined, 
had never lost it~ attractions•for the educated classes • 
of the \V.estern provinces. To the cultivated citizen 

• 
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of Africa, of Spain, of Gaul, and of.Northern Italy, • 
.it w:s jurisprudence, and jurisprudence onl}, which • 
stood in tlie place of poetry and history, of phi1osophy 
and.science. So far tnen frt>m theu:e being anything 
mysterious in the palpably legal complexion• of the 

• • 
earliest efforts oG Western tnought, it would rather he 
astonishing if it had assumed any other hue. I can 
only express my surprise at the scantiness of" the at­
tention which has been given to the difference bet~ 
\.Y este1'!1 ideas and Eastern, between W este!'!_l_ tgeology 
and Easter!l" caused -~.Y the presen_9~ of~ _1?-e~ ig_gre­
~h. It is precisely because ~he infh?-&-~8£iur~; 
£rUJEkucg. begins to be powerful that the foundation 
of Constantinople and the subsequent separation o£ 
the Western empire from the Eastern are epochs in 
philosophical history. But Continental thinkers are 
doubtless less eapable of appreciating the importance 
of this crisis by the very intimacy with which notions 

• derived from Roman law a:re mingled up with their 
everyday ideas. Englishmen, on the other hand, are 
blind to it through the monstrous ignorance to which 
they condemn themselves of the most plentiful source 
of the stream of modern knowledge, of the one intel· 
iectual resUlt of the R"oman civilisation .• At the same 
timtJ, an Englishm\n who will be at the pains to 
familiadse hillli'elf with the classical Roman law, is 
PGrhaps, from tho very slightness" of the interest 
which his countrymen have hitherto takeR iri the 

• 
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• subject, a better judge than a 'Frenchman. or a Ger-
• man of the valu~ of the assertions I have ventuf'ed to . . . 

make. • Anybody who knows what Roman jurispru-
dence ~s, as actvally p~actised by the Romans, and 

• • 
who will observe in what characteristics the earliest 
T(V estern theology a11d philosophr: differ from the 
phases of thought which preceded them, may be 
safely ltti't to pronounce what was the new element 
whi~h had begun to pervade and govern speculation. 

The part of Roman law which has had mos~ exten­
si'Ve influence on foreign subjects of inquiry bas been 
tne law of Obligatiop., or, what comes ~early to the -- ---· same thing, oi..::'!J_o~tra~t and Il_elj_ct. The Romans 
themselves were not unaware of the offices which the 

, copious and llliJ:ll_e.able terminology belonging to this 
~~part of their system might be made to discharge, and • 

this is proved by their employment .of the peculiar 
adjunct quasi in sueh ex~ressions as Quasi-Contract 
and Quasi-Delict. " QUJtsi," so used, is exclusively 
a term of classification. It has been usual with 
English critics to identify the Quasi-contracts with 

implied contracts, but this is .an error, for implied~; 
£_op:tr.acts _are true_ contracts, which qyasi-contrncts 8Jw. 

~~Il9t. .. - I~ i~plied _ co~1~raats, acts and circum~ 
stances are the symbols of the same ingredients 
which are symbolised, in ~press co~tracts, by 
words; and whether a man-employs 'one set of sym- . 
b~ls· or .the other must be a matter of indifference 

• 
I 
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so fui as concerns the theory of agt~eement. But • 
a. Q11asi-Contra<j; is not a contra~t at all. The . - -
commones~ sample of the class ·is the relati<fn sub-
sisting between two p&sons,.one of~ whom has paid . . . - ~ . 
money to the other through mistake. The law,\ 
consulting the ittterests of ruo;jtlity~ imposes an obli-• . 
gation on the receiver to refund, but the very nature 
of the transaction indicates that it is not a. eontract,">( 
inasmuch as the CCvention, the most essential ingre-

/;k dient o{ Contract, is wanting. This W_£Jd "quasi,",_ 
~ pi'~fixed to a term of Roman law, ,L~~s ~h!tt_ the 

conception to which it_ s~rves as_.aJ~ _i_ndexis co~­

~ected with the conception with which the __ 29!fi· 
............_ '--~·-- - ··--····----~~ --- ~--·-···- ---~---

parison is instituted by a sti"_onKs.uper.ficia,l_ analogy 
- ~·- ~- .. . . 

or resemblan_ce. It does not denote that the _tWJ? .. - -- ·- ..... - -- - ~ 

• conce:Qtio~s -~rELthe_~am:~ or that they belong to_ the 
s~_g~UU.§, 

0 
On the contrary, it negative_~-- ~l:e 

notion of ~~i~~r:tity. be~~v~_ep. _t~~~; b_ut it points 
. out_ that they are sufficiently_ similar for one to ht! -- -----' -· ·-- - () 

~lassed as the sequel to the other, and that the 
phraseology taken from one department of law may 
be transferred to the other, and employed without 
violent straining in the statement of rules which 
would otherwise be imperfectly expressed. 

I~ has been shr~wdly remarked, that the con­
fusion between Implied Contracts, which are true 
contracts, and Quasi-Co:atracts, whi~h are not con­
trllcts at all has much in common with the fayP.ous . . . 

• 
\ 
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error which attributed political rights and dut!es to 

• an Original Co~pact between the governed an~ th~ 
governGr. Long b'efore this theory hrtd clothed 
itself i~ defi.nittt shape,• the phra~eology of Rog:J.an 
contract-law had been largely drawn upon to de­
s~ribe ·that recip;ocit,r of rights a~d duties which 
men had always conceived as existing between 
sovereigns and subjects. While the world was full 
of maxims setting forth with the utmost positiveness 
the claims of kings to implicit obedience-aaxims 

/~vhich pret~ndeito have had their ozjgin in the 
mw Testament, but which werP- really derived from 
i?delible recollection_s. <?f _the Qresm;j1g1_ q~§p_Qtism::­
the consciousness of correlative rights possessed by 
the governed would have been entirely without the 
means of expression if the Roman law of Obligv.tion 
had not supplied a language capable .of shadowing 
forth an idea which was, as yet imperfectly de­
v~loped. The antagonisli between the privileges of 
kings and their duties to their subjects was never, 
I believe, lost sight of since Western history began, 
but it had interest for few except speculative writers 
so long as feudalism continued in vigour, for feudal­
ism effectually controlled by express customs the • 
exorbitant th~oretical pretensions -of most Europoon . 
sovereigns. . It is notorious, however, that as soon as 

• 
the decay of the Feudal System had thrown the me-

• dimval COJ}stitutions out of working order, and when . 
• 

I • 
• 

• 
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the Reformation had discredited the fi10thority of the • 
J?ope~ the doctrine of the divine right of Killgs rose .· 
immediate'ly into an importance which had never 
bef~e attended it.. Th.e vogue whi11h it obtained en­
tailed still more constant resort to the phraseology of 
Roman law, anc! a controversy• which b<td originally 
worn a theological aspect assumed more and more 
the air of a legal disputation. A phenomenon then 
appeared which bas repeatedly shown itself in• the 
histor3• of opinion. Just when the argument for' 
tx{onarchical.authority rounded it~lf into the definite 
doctrine- of Filmer, the phraseology, borrowed frC:m,. 
the Law of Contract, which had been used in defence. 
of the rights of subjects, crystallised into the theory 
of an actual original compact between king and 
people, a theory which, first in English and after- i, l 
wards, and m@re particularly, in French hands, ex- ( 
panded into a comprehen:;ive explanation of all the 

• phenomena of society ando law. But the only real ' .. 
connection between political and legal science had 
consisted in the last giving to the first the benefit 
of its peculiarly plastic terminology. The Roman 
jurisprudence of Contract had performed for the 

·relation of sovereign"and subject preci~ely the same 
sel"Vice w~ich, in ~ humbler sphere, it rendered to 
the relation of. persons bound together by an obliga­
tjon of "quasi-contract.91 It had ftfrnished a body of 
words and phrases which approximated with sufficjent 

• 
• ' 
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• accuracy to the j.deas which then were from titne to 
• time fo:rming on the subject of political oblig,tion,. 

The do~trine of an Original Compact can• never b~ 
put higher than it is pl~ced by D.r. Whewell, w.hen 
he suggests that~ though unsound, "it may be a 
c~nvenient form forth~ expression ofmoral truths.'' 

The extensive employment of legal language ou 
politicat ·subjects previously to the invention of the 
Ori~nal Compact, and the powerful influence which 
that assumption has exercised subsequently,•amply 
account for the plentifulness in political science ~f • • • 
words and conceptions, which were the exclusive 
creation of Roman jurisprudence. Of their plentiful-

• 

ness in Moral Philosophy a rather different e..xplana-~.&.J 
tion must be given, inasmuch as ethical writings have~~ 
laid Roman law under contribution much more • 
directly than political ~eculati2!ls, and their authors 
have been much more cons~ious of the extent of their 
• obligation. In speaking of moral philosophy as 

e~rd!narily indebted to _Rom~~j~r~rud~, I 
must be understood to intend moral philosophy as 
understood J?reviouslJ:._ tC! the break in its history 
effected b:r;Kant_, that is,. as the science of the rules 
governing hu:nan conduct, of t'heir proper interpre-• 
tation, and of the limitations tb which. they -are 
subject. Since the rise of the Criti~al Philosophy, 
moral science ha~ almost wh~lly lost its older mean-

• un& and, except where it is prese!"'Ved under a debased 

• , 
• 
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form • in the casuistry still cultivl:\ted by Roman • 
• SJath<31ic theologians, it seems to be regarded nearly • 

r.-'4~universally• as a branch of ontolQgicaUnquir". I do .~l!.~U.'h. . 
,c 'i-U""'·'4 notJmow that the1·e is•a sing=le contomporary English 

writer, with the exception of Dr. !Vhewell, "\\Tho un­
derstands moral philosopliy as it was understood 
before it was absorbed by metaphysics and before the 
groundwork of its rules came to be a more iiriportant 
consideration than the rules themselves. So tong,~ 
howev~r, as ethical science had to Jo with the\ 

• ~,tr-.:6-WJ~ I 
practical ~!,lllen of conduct, it was more or less . 

. 0 . 

saturate<l with Roman, law. Like all the greatt 
subjects of modern thought, tW~vas originally incor- · -porated. with theology. The science oil Moral Theo-
lo , as it was at first called, and as it is still 

· nated by the Roman Catholic divines, was un-
doubte to the full knowledge of its 
authors, ta.kin.,g_ r:>rin<::i:ple.s...~af:..__c_Qudu.ct.... ii:9m. th~e 
system of the Qh.urch, anLay using_the. lang!l~_g~_Jtnd 
methods of jurisprudence for their expression and 

·--~- .. -· -
ex_p~nsion. While this process went on, it was in-
evitable that jurisprudence, though merely intended 
to be the vehicle of thought, should communicate its 
colour to the thought itself. The t~ge received 
threugh contact w4th legal conceptions is perfectly 

• 
perceptible in .the earliest ethical literature of the 
modern world, and it is 8\rident, I think, that the Law 

0 

of Contract, based as- it is on the complete recip:ro~ity 

• 
• 
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• and indissoluble. connection of rights and dutie~, has 
• acted aa a wholesome corrective to the predisposTtions. 

of writers who, if left to themselves, might have ex: 
elusively viewed, a mo~l obligation as the p~blic 

duty of a citizen ip the Civitas Dei. But !he amount . . . ~ -of Roman Law in m!>ral tbeology_ __ b~c_o_!!leS sens~!Y 
smaller at the time of its cultivation by the grea~ 
_Spanish ';noralists. Moral theology, devel~ped by-the 
juriaical method of doctor commenting on doctor, 
provided itself with a phraseology of its owtl ; and 
J\ristotelian peculiarities of reasoning an.d expressi~n, 
imbibed doubtless in great part from the Disputa­
tions on Morals in the academical schools, take the 
place of that special turn of thought and speech 
which can never be mistaken by any person conversant 
with the Roman law. If the credit of the Spanish • .. 
school of moral theologians had continued, the juri-
~ical ingredient in ethical science would have been 
insigni-ficant, but the u~ made of their conclusions 
by the next generatioJ:!_ of Romi1n Cath~lic !Vriters on 
these subjects almost entirelyd_estr<?y~d thei:t:_infl~~ 
Moral Theology, degraded into Casuistry, lost all inte­
rest for· the leaders of European speculation; and the 
new science J)f J'(Q.l11.1 PhilosQp.hy, which was entirely 
in the hands of the Protestants, rhrerved greatly aside 
from the path which the moral the~logians had fol­
lowed. TlJ,e_~ct~a~!_a~y to incre.ase.th~ jnfi~ce • 
of.R"om!ID law on ethical inquirt 

, • 
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"~hortly* after the Reformation, 'ye:.find two great • 
.schu&s of thought dividing this class of ~ubjects. 
between them. The most influential of the two was 
at :Q,rst the sect or.sch<1ol knewn to /)IS as the Casuists, 
all of them in spiritual communion with the•Roman 

• 
Catholic Churc~ and nearly al~ of them affiliated io 
one or other of h"er religious orders. On the other 
side were a body of writers connected with each 0ther 
by a common intellectual descent from the great 
author•of the treatise De Jure Belli et Pacis, Hugo 
G~otius. Almost all of the latter were adherents of 
the Reformation; and though it cannot be said th~t 
they were formally and avowedly at conflict with 
the Cas.uists, the origin and objects of their system 
were nevertheless essentially different from those 
of Casuistry. It is necessary to call attention to 
this difference,. because it invo1ves the question of 
the influence of Roman la,w on that department of 

• thought with which both0 systems are concerned. 
The book of Grotius, though it touches questions of 
pure Ethics in every page, and though it is the pa­
rent immediate or remote of innumerable volumes of 
formal morality, is not, as is well known, a professed 
treatise on Moral Philosophy ; it is ap attempt to 
determine the Law t9f Nature, or Natural Law. Now, 

• 
without enterin$ upon the question whether the con-

o 
()· '!'he passage quoted is transcribed, with slight alterations, from a 

paper contributed by the author to the Cambridge Essa!fB for "18~6 . 

• 
• 
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• 
, ception of a La'Y Natural be not exclusively a• crea-
• tion of. the Roman jurisconsults, :we may lay •aow11 

that, even on the admission of Grotius l!imself, th~ 
dicta of the RoiDfn jurieprudence ~s to what parts of 
known •positive law must be taken to be parts of the 
I;aw of Nature, ~re, ~ n6t infalliblf., to be received 
at all events with the profoundest respect. Hence 
the l'!ysMm of Qrotius is il;!!,plj.Qaj~.ith-Ro.man.Jsw 
~very foundation, and this connection rendered 
inevitable-what the legal training of the• writer 
would perhaps have entailed without • it-the free 
employment in every paragraph of technical phraseo­
logy, and of modes of reasoning, defining, and illus­
trating, which must sometimes conceal the se11se, and 
almost always the force and cogency, of the argument 
from the reader who is unfamiliar with the sourceB 
whence they have been derived. On the other hand, 
Qasuistry borrows lit~ fl;om Roman la;\Y, "'and the._ 
v~ews of morality conte~~d _f9.r_have_nothing_ what­
-ever in common with the undert::t~ing o( G1::otiu~ 
An that philosophy of right and wrong which has 
become famous, or infamous, under the name of 
Casuistry, had its origin in the distinction between 
Mortal and ': enial sin. A natnral anxiety to escapt! 
the awful consequences of determi:Ring a particular. act 
to be mortally sinful, and a desire, equally intelligible, 

• 
to assist the Roman Cathol~ Church in its conflict · 

~ 

wth Pro~estantism by disbnrthening it. of an incon-
• 

• 
• 

• 
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venioot theory, were the motives w lp.ah' impelled the • 
• auth8rs of the Casuistical philosophy to the iiJ.V€ntion. 
~fan elabt>rate system of criteria, intended t() remove 
imrp.oral actions, ip. as manyecases ~ possible, out of 
the category of mortal offences, and to stamp -them as 
venial sins. TJie fate of tltis e4Kperlment is matter pf 

• . ordinary history. • \V e know that the distinctions of 
Casuistry, by enabling the priesthood to adjust ilpiri­
tual control to all the varieties of human char:tcter, 
did roolly confer on it an influence with princes, 
statesmen, and generals, unheard of in the ages 

• 
before the Reformation, and did really contribute 
largely to that great reaction which checked and 
narrowed the first successes of Protestantism. But · 
beginning in the attempt, not to establish, ,but to 
evade-not to discover a principle, but to escape a . 
postulate-not. to settle the nature. of right and 
wrong, but to determine .what was not wrong of a 

0 

particular nature,-Casuisto"y went on with its dex..;( 
terous refinements till it ended in so attenuating 
the moral features of actions, and so belying the 
moral instincts of our being, that at length the con~ 
science of mankind rose suddenly in revolt against it,. 
"and consigned to one common ruin the ~stem and its~ 
doctors. · ~blow; long pending, ~as finally struck 
in the Provincial Letters of Pascal, and since the --- --·- .. ·- --- -· -
agPearance of those merrlorable Papers, no moralist of 
the smallest influence or credit has ever ~vowefl.Jy 

• 
• 
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• conducted his .speculations in the footsteps oft the 
• 

• Casuists.. The wh~eldJll_e.thi.c.~ci~n.c~ '1;hus. 
le_it at the exclusiv~_comzpand of the 'Y~itiT~_whQ...fol~. 
l~wed G~otius; a\d it still exlri.bits. in an extram;di­
nary degree the traces of that entanglement with 

- - _. ___ r_.....__ • --~ ---

RQman 'law 'wliich is oomeiimes impy_ted as a fault, 
~;d sometimes the highest of its rec~mmendations, to 
the G;rotian theory. Many inquirers ~:~ince Grotius's 
day ltave modified his principles, and many, of course, 
since the rise of the Critical Philosophy, have. quite 
deserted them; but even those who have departed 

• 
most widely from his fundamental assumptions have 
inherited much of his method of statement, of his 

-train of thought, and of his mode of illustratioJI; and 
these h.ave little meaning and no point to the person 
ignorant of Roman jurisprudence." 

I have already said that, with the e4ception of th~ 

~sical .~cience.s, !here _is~ n__9~~ w~!k __ of_!:nowledg!l_ 
which has been so sligptJj.affected by Roman law.as 
~letaphysics. The reason is ~hat discussion on me­
taphysical subjects has alway~ been conducted in 
'<fr.ei_k, ft~stjp. pure Greek, ~d ?-fterwai:dJl.ill_~_dialect 
2fLatin expressly constructed to give_expre~_sio.n..J.9 

q_r.eek conceptions. The modern languages have only • 
bee~ fltt~d- t; metaphysical inqairies by adopting 

• 
this Latin dialect, or by imitating the process which 

• 
was originally followed in its-formation. The source 
of the. ph;aseology which has beGn always employ~ . , 

AA 
• 

• 

• 
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for rrtetaphysical discussion in moderp..times was thE: • 
Latin translations of Aristotle, in which, }Vhether • 
gerived or• not from Arabic versions, the pla:a of the 
tra"Qt3lator was not to ~eek f<1r anal-cgous exJ?ressions 
in any part of Latin literature, but to construct anew 
from Latin roots a set o:I phDases' equal to the e~­
pression of Greek· philosophical ideas. Over such a 
process the terminology of Roman law can .have 
exercised little influence; at most, a few Latin• law 
te.rms dn. a transmuted shape have made their way 
into metaphrsical language. At the same time it is 
worthy of remark that whenever the problems 'of 
metaphysics are those which have been most strongly 
agitated in Western Europe, the thought, if not the 
language, betrays a legal parentage. Few things in 
the history of speculation are more impressive than 
the fact that oo Greek-speaking people has ever felt 
itself seriously perplexed. by the great question of 
Free-will and Necessity. J do not pretend to offer 
any summary explanation of this, but it does not 
seem an irrelevant suggestion that neither the Greeks, 
nor any society speaking and thinking in their lan­
guage, ever showed the smallest capacity for produ­
·cing a philosophy of law. Legal scien~e is a Roman 
crention, a!ld the p1~blem of Free-will arises when we 
contemplate a ~etaphysical conception under a legal 
awect. How came it tb be a que1Ytion whether in­
variable sequence w-as identical with nece&,'lary ~on· 

• 
• 

• 
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• 
• nection? I csn. only say that the tendency of R'oman 
• law, wb.ich became stronger as it advanced, ;as tc­

look up~n legal consequences as united to legal causeil 

by an ~exorable flecessity, a tendeRcy most marbdly 
exemplified in tb_e definition of Obligation which I 
h41Ve repeatedly cited~ " Juris vin~11lum quo neceR­
sitate adstringimur alicujus solvendre rei." 

Blit the problem of Free-will was theological before 
it became philosophical, and, if its terms have been 
affected by jurisprudence, it will be because Ju,.isprp.­
dence has made itself felt in Theology.. The great 

0 

point of inquiry which is here suggested has never 
been satisfactorily elucidated. What has to be de­
termined, is whether jurisprudence has ever served 
as the medium through which theological principles 
have been viewed; whether, by supplying a ·peculiar 
language, a peculiar mode of reasonin~ and a peculiar 
solution of many of the problems of life, it has ever 
• 

opened new channels in which theological speculation 
could flow out and expand itself. For the purpose 
of giving an answer it is necessary to recollect what 
is already agreed upon by the best writers as to the 
intellectual food which theology first assimilated. It 
is conceded o~ all sides that th'e earliest language of• 
the Christian Church was Greek,• and that the pi·o­
blems to which it first addressed it~elf were those 
for which Greek- philosoph/in its later forms ~ 
prepared .the way. Greek metaphysical literature 

A A;! • 
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contained the sole stock of words and. ideas out of , . 
4-vhiclf the human mind could provide itself wj.th the • 
means of ~ngaging in the profoimd controversies as 
• 

to tJ:l~ Divine Pepone, the• Divin5 Substa~ce, and 
the Divine Natures. The Latin language Rnd the 
meagre Latin p~ilosophy "\tere.quite unequal to t~e 

• undertaking, and ·accordingly the Western or Latin~ 
speaking provinces of the Empire adopted "tbe ,con­
clusions of the East without disputing or reviewing 
them. • "Latin Christianity," says Dean Milman, 
" accepted the creed which its narrow and barren 

• 0 
vocabulary could hardly express in adequate terms. 
Yet,. throughout, the adhesion of Rome and the West 
was· a passive acquiescence in the dogmatic system 
which had been ~rought out by the profounder theo­
logy of the Eastern divines, rather than a vigorous 
and original eyamination on her part of those mys­
teries. '!}e Latin Church :w.as..the...scho~~-:.W~ as 
the loyal partizan of Athlbllasius." But when th'e 
separation of East ana. West became wider, and the 
Latin -speaking Western Empire began to ·live with 
an intellectual life of its own, its deference to the 
East was all at once exchanged for the agitation of 
~ number of questioos entirely foreign to Eastern 
spooulation. "While Greek ·theology (Milman, Latin 

• Christianity, Preface, 5) went on defining with still 
• more exquisite subtletyothe Godhead and the nature 

of'Christ "-" while .the interminable controvel'Sf still . . 
• 

• 

• 
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• lengthened olft ;1nd cast forth sect after sect fro~11 the 
· enfeeb~d community "-the Western Church •thre>'i 

itself '~ith passionate ardour into a new ord.er of di~­
putes, t]le same fhich from those. days to this J1ave 
never lost their ipterest for any fam!ly of mankind at 
any time included i:a the Latin .c~mmunion. The 
nature of Sin and its transmission by inheritance­
the (lebt owed by man and its vicarious satisfaction 
-tne necessity and sufficiency of the Atonement­
above all the apparent antagonism between F!'ee-\':ill 
and the Divine Providence-these we1·e the points 
• 

which the West began to debate as ardently as ever 
the East had discussed the articles of its more special 
creed. Why is it then that on the two sides of the 
line which divides the Greek-speaking from the 
I,atin-speaking provinces there lie two classes of • 
theological problems so strikingly different from one 
another? The historians of the Church have come 
• 
close upon the solution .vhen they remark that the 
new problems were more "practical," less absolutely 
speculative, than those which had torn Eastern 
Christianity asunder, but none of them, so far as I 
am aware, has quite reached it. I affirm without~ 

hesitation tl}at the_j.ifferen~~ ~~etween the two thea~ II 
logical system_~_ is_accounted.-for-~y .. theJ~ct_tha_~ 
p~~~~g.(ro_m. the East to the West,_tlje_olqgicals ecu­
~tiou had passea fro~_a_ clin!a!_e of 9r~ek !!letauh)!ii~ • 
to. a· climate of RQ....r:q_~!!.l~'Y.t.. ·For some centuries 

• 
• 
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~efotte these controversies_ .rose intp. eoverwhelming • 
j_mpohance, all the intellectual activit;r of the Western • 
!loman~ .!fad b~e~- ~x£'end~d."-on ·j~;ispr~de-nc~ ~xclu­
~i~eJ-y. They had beeh occtfpied irp applying-a pecu­
liar set of principles to all the com~inations in which 
the circumstanc;s of life are" capable of being arranged. 
No foreign pursuit or taste called off their attention 
from this engrossing occupation, and for c~ng it 
on they possessed a vocabulary as accurate as it• was 
copiou11, a strict method of reasoning, a stock of 
g~neral propositions on conduct more or less verified 

• e 
by experience, and a rigid moral philosophy. It was 
impGssible that they should not select from the quel3-
tions iooicated by the Christian records those which 
had some affinity with the order of speculations to 
which they were accustomed, and that their manner of 
dealing with them should not borrow something from 
their forensic habits. Almost eYerybody who ha_s 
knowledge enough of Rom5n law to appreciate the 
Roman penal system, the Roman theory of the obli­
gations established by Contract or Delict, the Roman 
view of Debts and of the modes of incurring, extin­
guishing, and transmitting them, the Roman notion of 
the continuance of individual existence py Universal 
Suocession~ may be41trusted to ~ay whence arose the 
frame of mind. to which the problems of Western 

• .th$>logy proved so cong~nial, whenc~ came the phra­
seology in which tlrese problems were stated; a.nd 

• 
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~ whence the dasqription of reasoning employed lit their 
• solutio:Q.. · It must only be recollected that the Romau 

law which had worked itself into Western thougqt 
was ne~ther the \archai<! systE!m of the ancient .city; 
nor tlte pruned and curtailed jurisprudence of the 
~yzaritine Empe~ors J- still less, of ~urse, was it the 
mass of rules, nearly buried in ~ parasitical over­
growtli of modern speculative doctrine, which passes 
by the name of Modern Civil Law. I speak only of 
that philosophy of jurisprudence, wrought •out by 
the great juridical thinkers of the -<}ntonine age, 
.;hich may still be partially reproduced from the 
Pandects of Justinian, a system to which fe'Y faults 
can be attributed except perhaps that it ai:rned" at a 
higher degree of elegance, certainty, and precision 
than ·human affairs will permit to the limits within • 
which human law seeks to confine thim. 

It is a singular result of that ignorance of Roman 
• law which Englishmen ~adily confess, and of which 
they are sometimes not ashamed to boast, that many 
English writers of note and credit have been led by 
it to put forward the most untenable of paradoxes 
concerning the condition of human intellect during 
the Roman ~mpire. It has been constantly asserted, 
as unhesitatingly as if there wert) no temerity in ad-

• 
vancing the proposition, that from ~he close of the 
Augustan era to the generar.awakening of in teres~ on · 
th.e points of the Christian faitk, the mental energies 

, • 
• 

• 
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of the civilised worl were smittepowith a para- • 
)ysis.• Now there are two subjects of thougllt-the • 
only two •perhaps with the exception of physical 
• 
sciepce-which ar:e able to -give e~ploymer:t to all 
the powers and capacities which tlie mind possesses . 

• 
One of them is fetaphysicdl ill:{j_uiry, which kn"ows "QO 

• limits so long as" the mind is satisfied to work on 
itself; the other is Law, which is as extensive a.s the 
concerns of mankind. It happens that, during- the 
very l~riod indicated, the Greek-speaking provinces 
were devoted to one, the Latin-speaking provinces to 
the other of these studies. I say nothing of the frufts 
"!lf spec?-lation in Alexandria and the East, but I con­
fidentlY. affirm that Rome and the West had an occu­
pation in hand fully capable of compensating them 
for the absence of every other mental exercise, and I 
add that the .results achieved, so far as we know 
them, were not unworthy of the continuous and ex­
clusive labour bestowed on Broducing them. Nobody 
except a professional lawyer is perhaps in a position 
completely to understand how much of the intellectual 
strength of individuals Law is capable of absorbing, 
but a layman has no difficulty in comprehending why 
'it was that an unusuai share of the collective intellect . 
of .Rome was engrossed· by ~urisprudence. " The 

• proficiency'*' of a given community in jurisprudence 
• 

d~ends in the long run~on the sam~ conditions as its 

* Ca11ibridge Essays, 1856 . 

• 
• 
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• progress in mty. other line of inquiry; and the' chief 
• of the~ • are the proportion of the national intellect 

devoted. to it, aud the length of time duri;g which it 

is so de.voted. low, a~ombinatiGn_o(l:l-ll..:the cooses, 
direct and indire~t, which contribute to the advancing r- ~ ·-- • -·-·- ··~- - ~· ·-·· -------~- • 
::tnd perfectingof a sci~p.~~,..£Q!!t!nu~.<J.t.o operate on the 

Jurispr~~e~ce of Rome through the entire space be- • 
tween the Twelve Tables and the severance of the two 
~m~ires,-and that not irregularly or at intervals, 

• 

but in steadily increasing force and constantly a~g­
Illenting number. \-Ve should reflect tbJLt the earliest/ 

~n~ell~ctu~~ ~~e!~ise to which a young nation devotes ~ .... 
itself is _!_h~~u~y of its l~s. As soon as the mind 
makes its first conscious efforts towards !enerali-
·- ... ~ - ~· ... • >N ·- 1 ... 

s~tion, the concerns of every-day life are the first to 
pre~~ for inclusion withi:r:t _ge.neral _rules and com- • 
prehensive formulas. T,he p~f the_~it 
~n which all the energies of the young common­
wealth -are-bell.t i~ at ilhe outset unbounded; but ---- -- ·- - - -- -- ._...... 
i~_£,eas.eS-i.n.Jime. The monopoly of mind by law 
is broken down. The crowd at. the morning au­
dience of the great Roman jurisconsult lessens. 
The students are counted by hundreds instead of 
thousands iu the English Inns of Court. Art, -Literature, Science, •and Politic~, claim their share 
--~--- . . -·-. - - - 1-- -- ~-
0~ ~P,~_ natio~al intellect; a~ the ptactice of juris; 

_E.I"Udence is cop~p.ed within the ~ircle of a_profes~£z_ 
neNer iMdced limited or insign'ificant, but attracted 

, • 
• 
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as much by the rewards as by tpe» intrinsic re· • 
&omnfendations of their science. This suecession • 
~f change~ exhibited itself even more strikingly at 
Ro~e than in England= To"the clo»e of the :J.{,epublic 
the law was the sole :field for all ~bility except the 
special talent ol ~ capacity foP generalship. '.But -a 

new stage of intellectual progress began with the 
Augustan age, as it did with our own Eli~~bethan 
era. We all know what were its achievements in 
P<!etryoand prose; but there are some indications, it 
should be remarked, that, besides its efflorescence in 

• • 
ornamental literature, it was on the eve of throwing 
out ,4J.ew aptitudes for conquest in physical science. 
Here, however, is the point at which the history of 
mind in the Roman States ceases to be parallel to the 
routes which mental progress has since then pursued. 
The brief spaneof Roman literature, strictly so called, 
was suddenly closed under a variety of influence~, 
which, though they may pMtially be traced, it would 
be improper in this place to analyse. Ancient intel­
lect was forcibly ~hrust back into its old courses, and 
law again became no less exclusively the proper 
sphere for talent than it had been in the days when 
the Romans despised" philosophy and poetry as the 
toys of a childish ra~e. Of wh:tt nature were the ex­
ternal indJcem~nts which, during the Imperial period, 

• tee5led to draw a man: of inherent• capacity to the 
pursuits of the juris~onsult may best be underfstood 

• 
• 
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• by considering-tpe option which was practically ~efore 
• him in,JJ.is choice of a profession. He might becom~ 

a teachtlr of rhetoric; a commander of frontier-post~, 

or a p~ofessiona\ write\' of J5anegyrics. The ~nly~V 
other "*alk of active life which was open to him was 

• • 
the practice of the ll!W. • Through-that lay the ap I 

· proach to wealth, to fame, to offi~e, to the council~,, • 
chamber" of the monarch-it may be to the veryw 
thr<1ne itself." 

The premium on the study of jurisprudence' was .so 
enormous that tqere wer:e.§choo.ls_ofJa"W)n every_part 
gf the E!!!Pke,.even in the very domain of Metaphy­
SICS. But, though the transfer of the seat of empire 
to Byzantium gave a perceptible impetus to :iits ~ulti­
vation in the East, jurisprudence never dethroned 
the pursuits which there competed with it. Its lan­
guage was Latin, an exotic dialect in lhe Eastern half 
of the Empire. It is only of the West that we can 
• 
la'y down that ~~ :was ~ot only tp.e_mental.(q,afi_o.f::r 
the a~biti?~s- and_ asP.i~ing,_hut_the- sole ali~ 
~11 intel!ectual activi_ty. Greek phiJosophy had never 
been more than a transient fashionable taste with the 
educated class of Rome itself, and when the new 
Eastern capi~al had been created, and the Empire 
subsequently divided into two, •the divorce of ·the 
\Vestern provinces from Greek speculatio( and their 
exclusive devotion to jurispludence, became more.Qe- • 
ci<\ed' tb;:tn ever. As soon thei! as they ceased to sit { 

, • 
' . 
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• • • at the feet of the Greeks and began .t<' ponder out ~ ' 
.theology of their-own. the theology proved to.be per-:· 
~peated with forensic ideas and 'couched in a forensic.: 

phraseology. .It_ is certain "that _t»is s~bs~r~t~m or' 
!aw in vV estern. theology lies exce~9jp._g!y d<{ep: A 
new set of Greel• theories, the Aristotelian philosophy, 
made their way afterwards into the West, and almos-t· 
entirely buried its indigenous doctrines. :11ut when 
at the Reformation it partially shook itself free from 
t~eir :icnfl.uence, it instantly supplied their place with 
Law. It is ~i:fficult to say whether the religious s~s­
tem of Calvin or the religious system of the Arrni­
niaoo has the more markedly legal character. 

The ~ast influence of this specific jurisprudence of 
Contract produced by the Romans upon the corre· 
sponding department of modern Law belongs rather 
to the historJ of mature jurisprudence than to a 
treatise like the present. It did not make itself felt 

• till the school of ~Q_logp.~ &ounded the legal scien'ce 
of_modron...Europe... But the fact that the Romans, ,.--

before their Empire fell, had so fully developed the . 
conception of Contract becomes of importance at a 
much earlier period than this. Feudalism, I have 
·repeatedly asserted, was a compound o( archai~ bar­
barian us~e ·with Roman law ;• no othe~pian~tio~ 
of' 1tist~able, or even intelligible. The earliest • 
s<t9al forms of the feu$1 period di:rfer in little from 
the ordinary associations in which the men ~f pri.mi-

• 



• • 
• • 

cHJ..l'. ex.• CONTfu!Cl'·LAW AND FEUDALIS.!If. 365 
• J • • • 

• tive civilisatfops are everywhhe seen• united., J A . . ' • Fi~f w~s. an organically complete brotherhooo of. 
associat~s whose proprietary and personal rights were 

• 
inextric~bly blended togithe:)• It ~ad much in c!>m-
mon w~th an In~an Village Community and much 
in. comtnon With ~ H4shl::tnd clan. :Sut still it pre-
1Sents some phenomena which we never fi~d in the asso- • 
ciatiops·*hich are spontaneously formed by beginners 
in c!vilisation. (t_!ue archaic communities are held ~ :J 
tpgether not by express rules, h!J-t by sentim~t, or, f<.. 
we should perhaps say, by instinct~ and new comer~ 
i~io ~he brotherhood are hr:o~g!lt,.within· the range-of 
this instinct by falsely pretending ~to_shaa:un.,JJle 
bl?o<krela_tiqnship from which it natlJr~lly-~RtiP,gt'· 

But th£._earliest. feudal . cpm~~~L. -w:~re ~ 
~.om~d tQg~ther qy_p1er~ s_entiJ?en~r recr'"'qit~~L~~~ 
fj,_Qt~on., '£h~ :tie_ which ~nited them ,!Y.M_C()ntr~~~ 

I ~. , - C::::: =zt=.' -a 

and they obtained new associates by contracting with 
toom. The relation of the lord to the vassals had • 
originally been settled by express engagement, and a 
person wishing to engraft himself on the brotherhood 
by commendation or injeudation came to a distinct 
understanding as to the conditions on which he was 
to be admitted. ~erefore- the sphere ..QQ£!!~ 
i_n them_b.y _Contract .w:ht@ ~prin~paHy _distinguis}les 
the fe!l~al institutions from the unadulter:lced usages 
of ..Rrimitive races. The 1om had many of the cha-- . ... 
racter.istics of a patriarchal chieftain, but his pre· 

• • 
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rogat;ive was limited, b'y a variet~ of. sethed customs ~ 
.trace:!ble to the express conditions which ·~d been • 
l!greed up~n when the infeudation took place. • Hence 
flow. the chief differen~es which forbid us to class the 
feudal societies wi~h true archaic cot.munitie~: They 

• • were much mo~e durable "and. much more. variou~ ; 
• more durable, because ElXpre~ ru~s ~re less destr!l~::· 

t!B!e_ tg!!_n~ius.tm!ltiY.L:P.Jlibit§., and more variou~ be­
cause the contracts on which they were founded lvere 
adjust~ to the minutest circumstances and wishes of 
th"e persons who surrendered or granted away their 
lands. This.last consideration may serve to indicate 
how_ greatly -the vulgar opinions current among us 
as to th~ origin of modern society stand in need of 
revlSlon. It is often said that the irregular and 
various contour of modern civilisation is due to the 
exuberant and,erratic genius of the Germanic races, 
and it is often contrasted with the dull routine of 
the Roman Empire. The ~ruth is that the Empif'e 
bequeathed to modern society the legal conception 
to which all this irregularity is attributable; ~ 
customs and institutions of b!:!r.haicia.ns hay~ _one_ 
characteristic m~I_'e_s_t!i~ing t~an another, it._~_t_!leir 

~~~t:e!Ae unifur.roit~. • 
0 

' • 
0 

• 
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Tll!1 EARLY R'ISTORY OF DELICT •AND CRIME. . . • • 
·THE Teutonic Codes, including th~se of our Anglo-
Saxop. ·ancestors, are the only bodies of archaic 
secuiar la-w IVhich have come down to us in such a 
state that we can form an exact notion of thttir ori-. 
ginal dimensions. Although the exta~t fragments 
o(Roman and Hellenic codes suffice to prove to us 
their general character, there does not remain ell(~ugh 
of them for us to be quite sure of their precis.e mag­
nitude or of the proportion of their parts to each 

other. But still on the whole all the known collections 
of ancient law are characterised by a.feature which 
broadly distinguishes them from systems of mature 
j~isprudence. The proaortion of crimi!l::J,..Uo cml 

l~eeding2'" d~ffere~~· !_n_t~e G~rm~n_codes, the 
civil part or the law has trifli.rtg_ d_imensions as com­
pa~ed~ith the criminal. The traditi~n~ ~hich ~peak 
of the sanguinary penalties inflicted by the code of 
Draco seem to indicate that it liad the same charac-· . 
teristic. In the Twellle Tables altme, produced by a 
society of greater legal genius and at first/of gentler 
manners, the civii law has so~ething like its modiJ;n 
pre~eden~e; but the relative amount of space given 

, • 

• 
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to th~ modes of redresting wrong, tho~~h not enor- • 
1nous,•appears to have been large. ·It may pe laid • • 

• 

down, I think, that the more :rrchaic the c<lde, the 
• 
f~ and the minuteN is its. _penal legislati()l}· The 
phenomenon has often been obser~ed, and lias been 
explained, no d~ubt to a grea~ extent correctly, by 
the violence 4_apit"ual ~<?- t4e ~<?mll!_1!11ities '~hich fu~· • 
the first time reduced their laws to. writing. The -·- . 
legislator, it is said, proportioned the divisions of. his 
work tQ the _frequency of a certain class of inc~~ents 
in· barbarian life. I imagine, however, that this 
....___ --account is not quite complete. It should be rec~l-

lecte,.d that the .com:Earative barrenness of ch~~l_ ~aw 
in atchaic collecti~s~ consistent with those other 
eharacteristics of ancient jurisprudence which have 
been discussed in this treatise. Nine-tenths of thc 1

· 

civil part of the law practised by civilised societies I 
0 l 

are made up of the Law of Persons, of the Law of i 
Property and of Inheritance, and of the Law 11[

1 

0 

Contract. But it is plain that all these provinces 
of jurisprudence must shrink within narrower boun­
daries, the nearer we make our approaches to the ' 
infancy of social brotherhood. The Law of Persons, \ 

,_...,........-w-hich is nothing else than the Law of Status, will I 
If:,~ be .restricted to the scantiest Jimits as long as all ' 

forms of st\ttus are merged in common subjection to 1 

Paternal Powe~, as long as the Wife has no rights 
e::> • 

against her Husband, the Son none again~t his 
• • 

• 
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• Father, and tlle- in:&mt "\Nard none against th~ Ag-1 
• nates wlio are his GUArdians. Similarly, the rules' . . 

relating to Property and Succession can never be 
plentiful.; so long ts land and ·goods devolve wft.hin 
the family, and, if distributed at all~ are distributed 
inside ·its circle. Bu\ the greate"t- g?-p_in _ ancien.t 
·~:Y.-~ill_ alw.ayu_i caus~q_by __ the .absence _QJ 
·contract, which some archaic codes do not mention at 
'all, while others significantly attest the immaturity 
of the moral notions on which Contract depe~ds by 
su~plying its place with an elaborate jtirisprudence 
of Oaths. There are no corresponding reasons for 
the poverty of penal law, and accordingly, evel} if 
it be hazardous to pronounce that the childhood of 
nations is always a period of ungoverned violence, 
we shall still be able to understand why the modern 
relation of criminal law to civil should•be inverted in 
ancient codes. 
'I have spoken of primit!ve jurisprudence as giving 

to criminal law a priority unknown in a later age. 
The expression has been used for c~nvenience' sake, 
but~ fac_t....!J!,e_jnspectjgp. o:[_ancie~s shows th~~ 
the l~~-~!lich_th~y exhibit in.-.;nusu~l__guantities is. 
_e_2-t_Eue crim.in?:l !~·'Y· All civilised systems agree 
in drawing a (lis_ti!!_ct.idn E_e~~~e~ }!~nces ~ainst the 
~or Community and ~ences ag~nst the Irui~­

vidual,-----ana-the•two cl;~ses··of injuries, thus ket-t 
-~ 
apay;t, 1 IJlny here, without pretenaing- that the terms 

BB , • 

• 
• 

• 
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• • have'always been employed consisteRt!y in jurispru- • 
• 

•dence, call ~es_and _Wrongs1 crimina ana•·delicta • 
Now the penal Law of ancient communities is not 
the 'law of Crime!!; it• is the law J>f Wrongs, or, to 
use the English technical word, of T~rts. J:he p_~rson . ' . 
injured prdceed~ ~g~t the ~-o~dge_r_b--l~-:yt_ordi-
nary civil action, ap_d recovers coru};!ens~ttio1J...in thi:!• .....__. -- ' .. ... .. 
.s~ape of moneY:._~am~g~s if_ ~e suc~e(l<!_s. If the· 
Commentaries of Gaius be opened at the place where 
the w~ter treats of the penal jurisprudence founded 
on the Twelve Tables, it will be seen that at if-e 
head of the civil wron~ recognised by the Roman 
law:stood FurturTL QL1'_~_Qt: Offences which we a~~­

accustotned to re~~ exclusiv~ly as crimes are ex-, 
ciusively treated as torts, and not theft only, but 
assault-;;_d ~iolent robbery, are associated by the 
jurisconsult ~th trespass, libel, and slander. All ......... 
~e gave ris~-~n-??lig~~<:n __ or _ v}_nc__ulum jurij, 
a~~ all reg_u_it~d ~.Y a 1~me~t of_ I?One;r. T1lls 
peculiarity, however, is most strongly brought out 
in the consolidated Laws of the Germanic tribes. 
Without an exception, they describe an immense 
system of money compensations for homicide, and . . 
with few exceptions, as large a scheme .of compensa-
tion for ~or inju~ies: "Under Anglo-Saxon law," 
writes Mr. Kemble ( A~glo-Saxons, i. 17 7), " a sum fi 
w~ placed on the life of every free instn, according to 1,, 
his rank, and a corresponding snm on evelj' wound'.' . ~ 

• 

e 
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• • 
• that could be tndict.ed on his person, for nearly .herylv • 
• injury .. tliat could be. done to his civil righ~s, honour,• • 

or peace; the sum being aggravated according t8 
~. adventitious circufstances." ·Tlie~e compositiont> are 

\vidently regard~ as a valuable so.urce of income ; 
~\J1.ghly. complex rules -reg~late . the .tttre to them and 
·the resl?~nsibility for them; and, as I have already • 
'had •occasion to state, they often follow a very 
pec~liar line of devolution, if they have not been 
acquitted at the decease of the person to •who.m 
thilY belong. If therefore the criterioLl of a delict, 
wrong, or tort be that the person who suffers it, and 
not the State, is conceived to be wronged, it mat be 
asserted that in the infancy~urisprude:nce the 
citizen depends for rotection against violence or 
raud not ?~ _t~~.:\V of Crime but on the Law of 
~ . 
~-·· 

\;Torts t4e_p_ are copLollsly _ enlarged~Jl.P,<m in primi · 
tive jurisprudence. It must be added that_§,_~ 

. known _to it also. Of the Teutonic codes it is almost 
unnecessary to make this assertio~, because those 
codes, in the form in which we have received them, 
were compiled or recast by Christian legislators. But . . 
it is also true that non-Christian bodies of archaic 
law entail penal cons~quences or: cert.ain/classes ·of 
acts and on certain classes of omisiions, as being 

• violations of diVine prescriptions .and comma!Ms. 
Th~ luw ·administered at Athens b}' the Senate of 

, 1l B 9. • 

• 
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• • 
Areo~agus was probably a special. religtous code, and • 
~t Rome, .apparently from a v~ry early permd, the • 
Pontifical jurisprudence punished adultery, s~crilege, 

• • • 
and -perhaps murder. There werv,Jll~!'Jlfor~_i:n._the 

Athenian and iiJ. the Ro~_S!at~JJuy_s_puiilil:ting 
. iJii. Tiiere w·ere,:also l~W§,.PQID.§hi!lg_tQr~-·~ ·The col:!-. 

<;eption of offence against God produced the fj.:r;st class 
· · J ordinances; the conception of offence against 'bne's · 

. . 
neighbour produced the second ; but the idea of offence 
u_g;.:inst the State or aggr~~te co~y_did_np_t_ ::tt 
~!Stj~_r!>du~~Jr_ue~c.rjiP:ipaJjurisprudence. • 

Yet it is not to be supposed that a conceptio:s 
so sl-mple and elementary as that of wrong done to 
the State was wanting in any primitive society. It 
seems rather that the very distinctness with which 

• this conception is realised is the true cause which at 
first prevents ffi:te growth of a criminal law. At. all 
events, when the Roman community conceived ~ts1 
to be injured, the analogy of~ personal wrong received 
was carried out to its consequences with absolute 
literalness, and t4e State avenged itself by a single 
act on the individual wrong-doer. The result was 

that, ~ th_E} infancy: .. oi...t.h.e_QQID:m.o.u:w:eru:th}.- e:v.:er.~ . . 
offence vitally touching its security or.its interests 
• ~-~- ·- - . - . .. - 0 ------------- - ...-... - --------·- ...... . ~ -

. ~as" punis~d ~y a_sepa~~ ~~ac~~e~t- of .. ~~e- Iegis-
J.ature. And t.his is the earliest conception of a 

____.,.,..._., ...... ,....__ ... .. ' 0. ,. 

• ~-ri1Ren or Crime-an a<Jt involving such high issues 
that the State, instead of leaving its cognisa~tce 

. ~ 

• 

.. 
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• • • • 
• to the civil 'tri\Junal or the 1~ligious court, d4·ected 
• a spe~iul law or p"rivilegium against the perpetrator, 

V Eyery: ind.i~tm~:r:~ therefore .~k th~. for~_ of ~bUl 
·of pa]n11 and penalties,. and -the prial of a cri~inal 
wa~ a ~roce~ding'-~h~iiy extraordinary, wholly irre­
gular; wp.olly indepe~den"t of settleit :rules and fixed 

• :conditions. Consequently, both ior the reason that, • 
• the _ trit>unal dispensing justice was the sovereign 
St~e itself and also for the reason that no classifi­
cation of the acts prescribed or forbidden V\RS pos-~ 

sible, there was not at this epoch any Law of Crirries,} 
• • any criminal jurisprudence. The procedure was 

i~~~c~l with the __!?rms of passing_!!L ord~!:J 
sta~; it was set in motion by the same. pet-sons 

""' and conducted with precisely the same solemnities. 
And it is to be observed that, when a regular • 
criminal law with an apparatus of Coyrts and officers 
foi' its administration had afterwards come into 
\eing, the old proced~re, as might be supposed 
from its conformity with theory, still in strictness 
remained practicable ; and, much as resort to such 
an expedient was discredited, the people of Rome 
always retained the power of punishing by a special 
law offences against its majesty. The classi~~l 
scholar doe~ not r~quire to ba reminded that in 
exactly the same manner the Athenian Bill of· 
Pains and Penalties, or ~CTa"""eX.l~, survived the 

8 II e • 

establishment of regular tribuuals. It is known too . . 
, • 

• 

• 

• 

• 
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~.L . 
that vhen the freemen t)f the Teutonic. faces assem- • 
~led fur legislation, they also cl~im~d autho;jty to • 

• 

p~ish o:lfooces of peculj.ar blackness or perp€trated 
by c;iminals of exalted station. Of this- . nature 
was the criminal •jurisdiction of ~he Angl~·S~xon 
Witenagemot. • : • • . 

It may be thought that the difference which I havEl • 
asserted to exist between the ancient and • tnoflern • 
view of penal law has only a verbal existence. 
The c~mmunity, it may be said, besides inter­
posing to punish crimes legislatively, has from the 
earliest times· interfered by its tribunals to comp-el 
the .wrong-doer to ·Compound for his wrong, and 

)if it •do~s this, it must always have supposed that 
)in some way it was injured through his offence . 

• But, however rigorous this inference may seem to 
us now-a-days,. it is very doubtful whether it was 
actually drawn by the men of primitive antiqutty. 
How little the notion of ~jury to the communi~ 
had to do with. the earliest interferences of the State 
through its tribunals, is shown by the curious circum­
stances that in tlie original administration of justice, 
the proceedings were a close imitation of the series . 
<1f acts which were iikely to be gone through in 
priv.ate life by persens who we:~;e disputing, but who 

· afterwards ',suffered their quarrel to be appeased . 
• . The

0 
magistrate carefullt simulated • the demeanour 

of a private arbitratOJ: casually called in . 

• 

• 



• 

• • 
• • 

CHAP. JP. T:f!E· ROMAN LEeiS ACTIO. 375 . • • • • • 
In order t<\ show that this iltatement is not a mere 

• • 
fanciful • conceit, 1 will produce the evidence on 

•• • 
which .it r~sts. Very far the most anciint judicial 
proceedmg known to llS is "the Legis Actio Sacra-. . . . . 
menti •of the R~ans, out of which all the later 
F,oman Law ol Action~ may be •P.roved to have . . . 

• grown. Gaius carefully describtls its ceremonial. • 
• Unrpe!t:rting and grotesqne as it appears at first 

sig'bt, a little attention enables us to decipher and 
interpret it. 

• 
The subject of litigation is supposed to be· in 1:' 

.crourt. If it is moveable, it is actually there. If it 
be immoveable, a fragment or sample of it is bro?ght 
in its place; land, for instance, is represented -by a 
clod, .a hou.se by a single brick. In the 'example~ 
selected by Gaius, the suit is for a slave. The pro- ~P. Uz. 

ceeding begins by the plaintiff's advancing with a 
• rod, which, as Gaius expressly tells, symbolised a 

~ear. He lays hold of the slave and asserts a right 
• to him witli the words, "Hunc ego hominem em Jure 

Quiritium meum esse dico secundum suam causam 
sicut dimi ; " and then saying, "Ecc~·tibi Vindictam im­
posui,'' he touches him with the spear. The de­
fendant goes through the same series of acts and 
gestures. On. this tqe Prretor in~rvenes, and bid~ the 
litigants relax their hold, "Mittite. ambp hominem.". 

They obey, alil.d the plait:tti:ff demands from the 
• • • 

defendant the reason of his interference, " Postulo . . . 
, . . 
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anne. dicas q;,a ex causa vindicaverifb.., a question • 
whic~ is replied to by a fresh "assertion Df right, • 
• •• 
"Jus peregi sicut vindictarn imposui." On this, the 
first claimant offers to.~take.a sum of monf91;, called . . . ... . . 
~S~s:rt,.ment!!Jl.L,-on the justice 0f his OWR case, 
" Quando tu injU'I'ia provocasti, .P mris Sacramento ~e . . . 

• provoco," and the -defendant, in the phrase "Similiter: • 
ego te," accepts the wager. The subsequent pto~eed- • 
ings were no longer of a formal kind, but it i~ to 
be observed that the Prmtor took security for the 

• 
Sacramentum, which always went into the coffers of 
the State. • o 

Such was the necessary preface of every ancient 
Roman suit. It is impossible, I think, to refuse 
assent t~ the suggestion of those who see in it a 
dramatization of the origin of Justice. Two armed 
men are wrangling about some disputed property. 
The Prmtor, vir pietate gravis, happens to be going 
by and interposes to stop the contest. The dij? 
putants state their case t~ him, and agree that 
he shall arbitrate between them, it being arranged 
that the loser, b~des resigning the subject of the 
quarrel, shall pay a sum of money to the umpire 
at> remuneration for bis trouble and loss of time. 
Thi~ interpretation o would be l~ss plausible than it 

, . is, were it ~ot .that, by a surprising coincidence, the 
ceremony desci'i.bed byo Gains as .the imperative 
confse of proceeding in a Legis Actio is substantially . . . 

• 
• 

• 
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the same wfth one of the two subjects whic'b the . . . 
• God :q~ph~stus is described by Homer as mol!lding. 

into the Fmst Compartment of the Shield of Achilles. • • 
In the .Homeric trial-s&ene, the ~ispute,. as' if. ex-
pres~ly-lntended to bring out the characteristics of 
p;imitive. society: is ~ot •about pro~erty, but about 

•the composition for a homicide. One person asserts 
• that .h~ ·has paid it, the other that he has never 
received it. The point of detail, however, which 
stamps the picture as the counterpart of the a-rchaic 
Roman practice is the reward designed for the 

• 
ju~ges. Two talents of gold lie in the middle, to 
be given to him who shall explain the grounds o( the 
decision most to the satisfaction of the a9diE!nce. 
The magnitude of this sum as compared with thf' 
trifling amount of the Sacramentum seems to me 
indicative of the difference between fl~ctuating usage 
ancr usage consolidated into law. The scene intro­
d\iced by the poet as a .striking and characteristic, 
but still only occasional, feature of city life in the 
heroic age has stiffened, at the opening of the history 
of ci vii process, into the regular' orainary formalities 
of a lawsuit. It is natural therefore that in the 
Legis Actio the remuneration ·of the Judge should 
be reduced to· a reaeonable sum, and that, instead 
of being adjudged to one of a number- of, ~rbitrators 

• 

• 

by popular acalamation, i~ should be paid \s a . 
mntteor of course to the Stata which the Prretor . . ... 

• 
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repr~sents. • But that the in~ident\ -described so 
• • 

vivid~y by Homer, and by Gains with eyen more 
• •• • 
!han the •usual cruditl of technical language, have 
sub~tantialty the. same meaning, I cannot_ doubt; 
and in confirmation of this viewo it may 15~ added 

that many ob~~vers of the ~arliest judic~al.usag:s 
• of modern Eurcrpe have remarked that the :fin~s. 

inflicted by Courts on offenders were originally • 
• 

sacramenta. The State did not __ _ta_~e _ from. the 

defenClant a composition for any wrong suppos_~d 

tobe- done t;; itself) but claimed a shar; __ in the 

compens~tio~-;;;rd~d to tpe plaintiff _!?imply as fu.e 

fab:-~_~r~~e_o_f _it~ __ timEL and trouble. Mr. Kemb!e 
express)y assigns this character to the Anglo-Saxon 
bannum or fredum. 

Ancient law furnishes other proofs that the earliest 
administrators of justice simulated the probable acts 

0 

of persons engaged in a private quarrel. _In set~£' 
tpe damage.§..J9 be_award.e.da...the.y_took_as_thej_r guiae 

"~ tJM_measure of_ vengean_se l!ke!J_t<;> _ b~~.,&_x~_ct.ed by ail 

ap:gr~--;~~-__l)_~~~er~thJLQ..i~lUDSta;oces ...of the , 
case. This is tlrtl true explanation of the very dif----ferent penalties imposed by ancient law on offenders 
~aught in the act or• soon after it and on offenders 
detected after considerable dela.r. Some strange ex­
empli:ficatiQns•of this peculiarity are supplied by the 
old

0 
Roman law of The~. The law.@ of the Twelve_ 

J'ables seem to havt_@viqe.Q_'.I,'hef1;.§JntQ..M.an.if~t and .. ' . 
• 

• 

• 
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• ' . . 
• ~on-Manifes~t~ a?d • to have allotted extraordilljtrily 
• different .penalties to the offence according as !t fell 

•• ~J • 

under Gne head or the other. The Maillfest Thief . • 
ws he.-:~~<? _w~_g_~l]gl;J.~_wit~_t:q~ holil~e in w.~h 
he h~dJ)~en pilferi~g, or who w~~ taken while making 
off to_ a_ place. __o(~~feizy-..1!itlL the 1?t!>.~_,gaods.;-the 
:_.l,'welve Tables condemned him to...Qe put to death if 
.he w~re"lllready a slave, and if he were a freeman, they 
~e him tbe.....b.o.Il.iliil!ill!Lof the owner of the pro-
perty. The Non-Manifest Thi_ef. was he whp was 
detected under any other circumstances than .. those 

• de~cribed ; and the old code simply . directed that an 
offender of this sort should rEiuruL.d&.u..b.k.JQ.e. y~b,1.e 
Q[_what h~J.u~.d_stolen... In Gaius's day the e~cestive 
severity of the Twelve Tables to the Manifest Thief 
had naturally been much mitigated, but the law still 
maintained the old principle by mulcting him in • 
fomefold the value of the stolen goods, while the 
~-Manifest Thief still continued to pay merely the • double. The ancient lawgiver doubtless considered 
that the injured proprietor, if left to himself, would 
inflict a very different punishment- when his blood 
was hot from that with which he would be satisfied 
when the Thief was detected· after a considerabl~ 

interval; and· to this. calculation.the legal scale. of 
penalties was adjusted. The prin.ciple ~· precisely 
the same as that followed iA the ~glo-Saxon and 

• • • 
other Germanic codes, when they. suffer a thief chased. . _.. 

, 
• 
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• 
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dow~ and caught wi1lh the boot,1 ~o.~e hanged or • 
• decaJ'itated on the spot, while they exact• UJ_e full • 
. penalties -of homicide from anybody wh.o kills him 
afteJ; the pursuit l:J.as be~n intermitted. The~.e ar~haic 

distinctions bring home to us ~ery forcibly the 
distance of a. [efined from tR r;de juri~pruden~e. 
The modern administrator of justice has confessedly 
one of his hardest tasks before him when ne 11Ilder­
takes to discriminate between the degrees of ctimi­
nality, which belong to offences falling within the 
s~me technical description. It is always easy to say 
that a man is guilty of manslaughter, larceny, orb!­
gaJP.y, but it is often most difficult to pronounce what 
extent. of moral guilt he has incurred, and conse­
quently what measure of punishment he has deserved. 
There is hardly any perplexity in casuistry, or in the 
analysis of m~tive, which we may not be called upon 
to confront, if we attempt to settle such a point With 
precision; and accordingly

0
the law of our day sh~s 

an increasing tendency to abstain as much as pos­
sible from laying down positive rules on the rmbject. 
In France, the jury is left to decide whether the 
offence which it finds committed has been attended 

•by extenuating circumstances; in England, a nearly 
un-bounded latituds in the sele~tion of punishments is 
now allo;.~d -to the judge; while all States have in 

• 
res;rve an ultimate rem~dy for t~e miscarriages of law 
jn the Prerogative of Pardon, universally lo~ed ~th 

• 

• 
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• ' , . 
• the Chief 1\fagtstrat~. It is carious to observe.how 
·little t~men of primitive times were troubled•with. 
these s<!rupres, how completel¥ they were t>ersuadeq . 
that .the;impulses of th~ injtJ.ted J>erso:n. were. the 
prop~r measure or the vengeance he was entitled to 
exact, and how literall)i they imitated ihe probable rise 
•aud fall of his passions in fixing their scale of punish­
-ment. 1 wish it could be said that their method of 
legis,ation is quite extinct. There are, however, 
several modern systems of law which, in Cl4Ses of 
graver wrong, admit the fact of the wron~-doer havi~g 

• b.een taken in the act to be pleaded in justification 
of inordinate puni;hment inflicted on him by ~the 
sufferer-an indulgence which, though superficially 
regarded it may seem intelligible, is based, as it 
seems to me, on a very low morality. 

Nothing, I have said, can be simple~ than the con­
side·rations which ultimately led ancient societies to 
t~ formation of a true c~minal jurisprudence. The 
State conceived itself to be wronged, and the Popular 
Assembly struck straight at the offender with_ the 
same movement which accompanie-a its legislative 
action. It is further true· of the ancient world­
though not Erecisely of the m<1dern, as I shall hav~ 
occasion to point out-that th~ earliest criminal 
tribunals were mere~y _subdivisio_ns;~r-~o~~itt~es, ~f · 

. -~ - -- ·- --- . . 
the legislature. • This, af all tvents, is the conclusion ,... . . . 
poi\lted..,JLt by the legal history of the two great 

• • 

• 

• 

• 
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statas of antiquity with tolerabJe ~l~ess m one • 
• case, •and with absolute dist.inctness in th<io other. • 
· ).'he prin:fitive penal l;lw of Athens irrtrus1;ed the 
castigation • of ·offence~. partty to the Arch'</ns,. who 
seem to have punished them as t8rts, and part~y to 
the Senate of • .!reopagus, ·which punished. tllem .&s 

• sins. Both jurisdictions were substantially trans-" 
ferred in the end to the Helirea, the High" 6o\Ut of• 
Popular Justice, and the functions of the Archons 
al!d o:i the Areopagus became either merely minis­
terial or quite insignificant. But "Helirea" is only 

• • 
an old word for assembly ; the Helirea of classic!ll ...,_____ . 
t~s was simply the Popular Assembly convened 
for judicial purposes, and the famous Dikasteries of 
Athens were only its subdivisions or panels. The 
corresponding changes which occurred at Rome are 
still more ea%ily interpreted, because the Romans 
confined their experiments to the penal law, and "did 
not, like the Athenians, sonstruct popular cou:rt's 
with a civil as well as a criminal jurisdiction. The 
history of Roman_ criminal jurisprudenqe~ begins with 

0J the· old Judicia Pop.Jlli, at which the Kings are said 
to have presided.· These we:re~imply_solemn_tdal~ 
M great offenders uud"~r legi§lative forJP.~· It seems, - ' . . 
however, t~at from• an early p&riod 1._he Qg_miti~ _h!id (2.) 

· occasionall}!j.~~~.ffidjt_s criminal jurisdiction to u 
• Qu~tie, or Commission: which f) ore• much the sani.e 

relation to the Assembly which a Committ~df the 

• 
• 

• 
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• House of Co:rhmsms .bears to the House itself, e4cept 
• that thi\ Roman Commijssioners or Qumstores d~ not. 

~ly.tepm_to. the...C.omitia,J;VlllK~X.Qi§ed ~llnowerti· 

~h.ic~ tb.:tt "body. was itse\f.in the h~bit:_of ~xerci~E& 
~ven to• t}le pass~g .. ~entence· _ o_l! the accused. A 
Qumstio of this soi-t_w»,s_Q~l.~_J!IU:~oin~ll to try a I?E­
~icular offep.de~:, but there was nothing to prevent • 
<two Qr "three Qumstiones sitting at the same time; 
and "it is probable that several of them were ap­
pointed simultaneously, when several grave c~es of 
wrong to the community had occurr~d togeth~r. 
~here are also indications that now and then ~e GJ 
ql1mstio~es ~pproached ~he character o_f_(}~!_§tandi!!:fl 
~!_tt_~e~~- in that they were appointed periodi­
cally, and without waiting for occasion to arise in 
the commission of some serious crime. The old 
Qumstores Parricidii, who are meptiolled in connec­
tio~ with transactions of very ancient date, as being . ' 

det>uted to try (or, as S<jllle take it, to search out 
and try) all cases of parricide and murder, seem to 
have been appointed regularly every year; and the 
J.lR.u]!lyi),:i_P~r9.u.elll,oJ!is, or Commi'Ssion of Two for 
trial of violent injury to the Commonwealth, are also 
believed by !ll~st writers to liave been named pe!'. 
riodically. The delegations of ~wer to these latter . 
functionaries bring us some way f\>r~r<lil. Instead -
i.E._e!!~g __ app_s>in~ed VJhen an~ as state-offences_ 'Jere . 

'~o~~d, tl~~y_!,t~~ _a_ general,1Pm!gh a~porgy 
, 

• 

• 
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juri~iction over such as m~qld b~ P¥.ff~trat~. Our • 
• proxf'mity to a regular crimiual jurisprudea~ is also· 
• indicated •by the gene&al terms " Parricidiurn" and 
" P~duellw," · wl}ich "¥lark • the approacli "to s_;.>me-
thing like a classification of crime£. • 

'l'he true_ cri~i~lla"\\7_ did Bot~ h9wever coine into 
• e~~~~e ... tilLthe ~year B.c. 1~9, when L. Ca1purnius• 

Piso carried the statute known as the J.ex Ca1purnia• 
de· RepetuwHs. The law applied to cases Repe"tun­
darum Pecuniarum, that is, claims by Provincials to 
re"cover monies improperly received by a Governor-

• 0 

General, but ~eat._aJ:l<L:pernlJl,Ueo.t_importanceJ~f ~ 
thi~statute arose from its_est.ablish!ng th.e..fil!~.2. 
P~. A Qures_!;i9_ :fer,P(;)tua was a Y._ermanent 

Co~mi2_sion ~s opposed to those whicl-1\vere occasional 
and to those which were temporary. It was a. re­
gJ.;I.lar crimin~~ tril;>una11 whose existence dated from 
the passing of the. stat~te creating it and contin~ed 

0 

till another statute should
0 

pass abolishing it. ~ts 

members were not specially nominated, as were the 
members of the older Qurestiones, but provision was 
made in the la~ constituting it for selecting from 
particular classes the judges who were to. o:ffi­
·eiate, and for renewing them in conformity with 
definite rules. Tire offences Qf whi~h· it took cog-

. nisance w~-.e ~1so. expressly named and d~:fined in 
. this

0 
statute, and the ue!\V. Qurestio 1tad authority. to 

t.ry and sentence an persons in futqre w~~ !lets 

• 

• 



• .. . . 
CHAP. x.• HISTQRY OP CRIMIXAL LAW. . . . ' . . . 

• should fall m\<ler the definitions of crime suppli~d by 
• the la"\1, • It wa~ there~ore a regular criminal jfldica • 

' ture, administering a 'true crilllinal jurispru'tlence. • 
T~e ~imitive _ _b,istor~ of cpimiD,.~divid~s it­

self therefore into•four stages. Understanding that 
tl}e ~ohc~ption of CrWie, "as distingqi~ed from that 
oof 1¥rong or Tm·t, and from that of' Sin, involves the 
• idea pf"injury to the State or collective ~ommunity, 

• 

we "first find that the commonwealth, in literal lsi­

conformity with the conception, itself intt:'l'posed 
directly, and by isola.,~ll~.!:§,_tQ .. J!S~.!l_g!}_!tself on the 
author of_the e..viLw_bich.it...had~suffered. This is the 

• 

• 
•. 

point from which we start; efl,ch indictm(m~~2 

~-Rains _!!:nd _ pgpal tiesJo a_ SP.eci~! }.~w _ na~i~g" ~h~ 
~rjii_?:inal ag£_prescribiug_hi§_puJ1ishrnent. A s2E!!!:f] .RN) · 

step is accomplished when the multiplicit;y_of._criiile'S 
compels th~ _l_eg~sla~"!lre to delegate_J.!Lp~we!:_S _tg_ 
particular Qurostioii~~ .9! Q9JI!missions, each of which 
is • 61.eputed to investigate :S particular accusation, anrl, 

.if it be proved, to punish the particular offender. 
~ Yet arPother movement is made when the legislature, 

insteai__<!f_ waiting for t}l~_al~~d c9mmi~sio_p_ of a 
~~s th~~a~ion <?f _app9inting a Qnrostjo,.ne:rlodi· .... 
cally no:mmaJes _ C.oinmis!;iQJlers like the Qurostorerf 
~llr:r.icidii _and the D.unmviri Pe!'duellion~,-~~the. 
~hanc~f certain __ c~~ of crimes. bej!!g_££lll_EJ.itteC4 -
ana in the expeciatiqn tlia~ ~ey will be perpetra~ed. 
The last stage is reached wken the Qurostiones. . _,.,. . ---------cc 

• 
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fro!_Il_ heit!g.perio_dkal er occasional becerhe permanent. - ·-·---=--- ~ 

• Ben&tes or Cllliw_b_ers-,whep the judges, ~l)tead of. 

1
.being na:flled in the l{articular law nominating the • • 

. Corymissio.n, a.re • diree.ted oo be chosen tl:n:;ou~h all 

. future time in a particular way ad'~ from a pa.rt}cular 
• class-and whe~ certain acts a:re described ~n gene~al 

!
language and declared to be crimes, to be visite.d~ 

in the ev~nt of their perpetration, with" specified-
penalties appropriated to each description. • 

If the Qurestiones Perpeture had had a longer his­
tory, they would doubtless have come to be regarded 
as a distinct institution, and their relation to t~e 
Comitia would have seemed no Closer than the con-, 
nectio~ of our own Courts of Law with the Sovereign, 
who is theoretically the fountain of justice. But the 
Imperial despotism destroyed them before their 
origin had b~en completely forgotten, and so long 
as they lasted, these Permanent Commissions \vere 
looked upon by the RomaiAs as the mere depositMtes 
of a delegated power. The cognisance of crimes. 
was considered a natural attribute of the legit>lature, 
and the mind of1he citizen never ceased to be carried 
back from the Qurestiones to the Comitia which had 

'-deputed them to put into exercise some of its own 
inalienable functio:a.s. The vi~w which regarded the 

- Qurestionefi, eve~ when they became permanent, 
as mere Com~ittees df the PopuUI.r Assembly~as 

0 • • 

J>odies which only ministered to a higher ~h~rity 

• 
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THEO:U.Y OF THE QU1ESTIONES • 
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~ .• -had some hpprt~nt legal ct•msequences which left 
, • their ~rk on the crilllinal law to the very 1atest. 
' period. • One immediate result was that tire Corriiti~ • 

contin.ue.d to exercise crlminal"juri!idic"tion by wa.y of 
bills pf"pains and fenalties, long after. the Qmestiones 
had been. established. • Though the .legislature had 
tonsented to delegate its powers fo~ the sake of con­
-venience ·to bodies external to itself, it did not follow 
that• it surrendered them. The Comitia and the 
Quoostiones went on trying and punishing off~nders 
side by side ; and any unusual outbur11t of popular 
iJ:!dignation was sure, until the extinction of the 
Republic, to call do~n upon its object an indict~nt 
before the Assembly of the Tribes. 

One of the most remarkable peculiarities of the 
institutions of the Republic is also traceable to ·this 
dependence of the Quoostiones on the Qomitia. The 
disappearance of the punishment of death from 
th~ penal system of Re_gublican Rome used to be 

--._a _very favourite topic with the writers of the last 
century, who were perpetually using it to point some .. . 
theory of the Roman character or of modern soCial 
economy. The reason which can be confidently as­

"" signed for it stamps it as purely fortuitous. Of the" . . 
three forms which the.Roman legi~lature successively 

• 
assumed, one, it is well known-the Gomftia.Centuriata • • 
-was exclusively ta~en to re~resent the State as fill· 
bod~ed·~r military operations. 'l'he Assembly of the. 

c c 2 
• 

• 
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Centuries, therefore, had all powers ~hich may be • 
• supposed to be pToperly lodged with a Gei!ooal com-· • 
• manding an army, and9 among them, it had authority 
to ~ubject• all· offenders to• the same correctiQn to 
which a soldier rendered himselfJiable by bre..aches . . . 
of discipline. • ~he Comitia ~enturiata colli.d theroe-

• 
fore inflict capital punishment. Not so, however; 

_ the Comitia. Curiata or Comitia Tributa. They were· 
'~fettered on this point by the sacredness with which 

1
\ f~e person of a Roman citizen, inside the walls of the 
i city, was h\vested by religion and law; and, wjth 
: respect to the last of them, the Comitia Tributa, we - . 

ki16W for certain that it became a :fixed principle tbt 
the· Ast~embly of the Tribes could at most impose a , ' -
fine. So long as criminal jurisdiction was confined 
to the legislature, and so long as the assemblies of 
the Centuries 6tnd of the Tribes continued to exercise 

• 
co-ordinate powers, it was easy to prefer indictments 

0 

for graver crimes before tclle legislative body wlflch 
dispensed the heavier penalties ; but then it happen~d.......­
that the more democratic assembly, that ofthe'Tribes, .. 

' almost entirely superseded the others, and became 
the ordinary legislature of the later Republic. Now 

#1 

•the decline of the Republic was exl!'ctJy the period 
during w.hich the 0 Qumstiones• Perpetum were esta­

. .. blished, so- t~a.t the statutes creating them were all 
pa~ed by a le~islative! ass~mbly which itself co~ld 
uot, at its ordinar~ sittings, punish a crim~t with 

• • 
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• • • • 
• death. Itfolbwed that the Permanent Judicial Qom-. . . . 
.missiol:1t'\., ·holding a delegated authority, wer~ cir- • • 
cumscribed in their attribute~ and capacittes by the •• 
limit~ of:the powers reeiding. -with. tl:re hody w}lich 
deputed" them. They could do nothing which the 

• • 
AjsemOly. of the Trib~ could not ~ve done ; and, 
tt~ the Assembly could not sentence to death, the • 
Quoostiones were equally incompetent to ~ward capi-
tal punishment. The anomaly thus resulting was 
not viewed in ancient times with anything li~e the 
favour which it has attracted among the modern~, 

• 
al}d indeed, while it is questionable whether the 
Roman character was at all the better for it, it, is 
certain that the Roman Constitution was a gr~at deal 
the worse. Like every other institution which has 
accompanied the human race down the current of its 

.history, the punishment of death is l' necessity of, 
society in certain stages of the civilising process. 

. There is a time when the .attempt to dispense with it 
....._..baulks both of the two great instincts which lie at· 

the roet ·of all penal law. Without it, the commu· ' 
nity neither feels that it is sufficiently revenged . 
on the criminal, nor thinks that the example of 

his punishment is adequate t"o deter others from' 
imitating hi~. · The. incompeteR.ce of the Roman 

• 
Tr_iliynals..tD_pass...sentence of death.!~~d~~tinctly and· 
drr~t~o . thos~ :frightful .,e:v:olutionar:y_in.t~r~J&, 
k~w~~.,s_the_£roscrip~io.ns, duri11g which .all law wa~ 

. . 
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forna.ally 'suspended ~imply bec~use -rJarty violence • 
• coulcf :find no other avenue. to the vengeance foro • 
·,which it'was thirst~. No ·cause· cotttril:>uted ·so • 

powJ;lrfullye to' the det:"'y of political capaclj;y ip the 
Roman people as this periodica1. abeyance' o.f the . . . 
laws; and, wlum it had once been resorted to, we 

• need not hesitat~ to assert that the ruin of Rom:ui 
liberty be~me merely a question of time:· If thE! 

~ practice of the Tribunals had afforded an adequate 
v~nt lor popular passion, •the forms of judicial pro­
cedure wouJ.P. no doubt have been as flagrantly J;er­
verted as with us in the reigns of the later Stuarts, 

• 
bu~ national character would not have :mffered as 
deeply. as it did, nor would the stability of Roman 
institutions have been as seriously enfeebled. 

I will mention two more singularities of the 
Roman Crimbn.al System which were produced by 

• the same theory of judicial authority. They are, 
0 

the extrwe ll]Jlitiplicity_qf th~LRQ.IILan cr@in~Uri-
bunals,-an.cl the .capricious-.and_anomalous classifies~ r- , 
t!mJ.__QLcrimes which characterised Romai1 penal 

• jurisprudence throughout its entire history Ever-y 
QuCIJstio, it has been said, whether· Perpetual or 

~ 

•otherwise, had its origin in a disti.noct. stp.tute. From 
the law :vhich crt!ated it, it aerived its authority; 

.. it rigorously •observed the limits which its charter 
• • • 

• pr~cribed to it, and topched no form of criminality 
.which that charter •did not expressly de~ • As 

• 
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• ' . . . 
• then the st&t~1tes which coostituted the vl\rious . . 

• • Qumst~ues were all called forth by particular •emer • 
gsncies; each 6f them being in fa.ct passed- to punis!t. 
a cl::ss ¢'·acts which t:l!e cil:f!Ums~an~es s:>f the .time 
renderE!d particulft.rly odious or particularly dan-• . 
gerous; these enactments made np~ the slightest 

•r.£.ference to each other, and were· connected by nu • 
•comn;ton· principle. Twenty or thirty different eri· 

• 
minM laws were in existence together, with exactly 
the same number of Qu::estiones to administer. them; 
nor was any attempt made during the Republic "to 
fp~e these distinct judicial bodies into o~e, or to give 
symmetry to the provisions of the statutes which 

• appointed them and defined their duties. T}:w 'State 
of the Roman criminal jurisdiction at this period, 
exhibited some resemblances to the administration 
of civil remedies in England at the time when the 
English Courts of Common Law h:d not as yet 
i~roduced those fictitious averments into their writs 

• 
~hich enabled them to trespass on each other's 

peculittr province. Like the Qurestiones, the Courts 
of Queen's Bench, Common Pleas~ and Exchequer, 
were all theoretical emanations from a higher autho­
rity, and each intertained a • special class of cas~ 
supposed to ·be· collllllitted to it ~T the fountain of its 
jurisdiction; but then the Roma:o. ~re~tiones were­
:llany more than three in nu&ber, and it was infinitely 

• • • • 
less easy to discriminate the ~cts which fell under . , . 

• • 
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the <4Pgnisance of each Qurestio, ~ha:Q. ct~ distinguish • 
• betwe~n the provinces of. th~ three Courts i:g. West- • 
•qtinster Hall. The di:ijiculty o! drawing- exlt'ct lines 
betw~en thi spheres of-t.he different Qurestiof'l.es tpade 
the multiplicity of Roman tribuna~~ something p10re 
than a were inoo~venience; ·fortWe read with .astonish-

• ment that when it was not immediately clear undex • 
what gener.al description a man's alleged· ~ff'ilnces • 
ranged themselves, he might be indicted at one~ or 
succes~vely before several <iifferent Commissions, on 
th~ chance of some one of them declaring itself . . . 

·' competent' to convict him; and, although convictio:p. 
by ,one Qurostio ousted the jurisdiction of the rest, 
acq_uttta1 by one of them could not be pleaded to an 
~ccutsa:t;ion before another. This was directly con~ 

• trary tq phe rule of the Roman civil law; and we 
may be sure t~t a people so sensitive as the Roman~ 

• 
to anomalies (or, as their significant phrase was, to 

0 

in elegancies) in jurisprudeiJGe, would not long hattre 

• 

tolerated it, had not the melancholy history of t~ 
Qurostiones caused them to be regarded much• more 
a.s temporary weapons in the hands of factions than 

,.as permanent institutions for the correction of crime. 
j1fhe Emperors soon aoolished this ·~ul~iplicity and 

... conflict of jurisdictien; but it is.remarkable that they 
•did not relllo"e another sihgularity of the criminal 

• • 
• law XV hich stands in close~ coniiection with the number 

of the Courts. The• classifications of crimes ~hich 

• • 
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• are containea• e.veJt in the Cotpus Juris _pf J us4inian 
• are r8markably capriliio~s. Each Qure~tio liad, i11 • 

f:tct, confined itselr"to the ~rimes committed to itl'l • • 
cogpisance by its charter. .Thess crimes,.· however, 
wer~ only class~d together in the original statute . . . 
because ·they happerdld to call si:rmlltaneously for 

• eastigation at the moment of passi~g it. They haeJ. • 
• not th;;efore anything necessarily in cQmmon ; but 

the· fact of their constituting the particular subject­
matter of trials before a particula:~: Qurestio ~res~ed 
it~elf naturally on the public attentiop., Jlnd so in.:'. 
veterate did the association become between the 

• • 1 
offences mentioned in the same statute tnat, ~ven 
when formal attempts were made by Sylla.· arid~ by 
the Emperor Augustus to. consolidate the l{oirl:an 

• 
criminal law, the legislator preserved the Qld· .group~. • 
in~. The Statutes of Sylla and Au~ustus. were the 
\onndation of the penal jurisprudence of the Empire, 
m,cl nothing can be mor~ extraordinary than some of 

~w classifications which they bequeathed to it. I 
need ·only give a single example in the fact that 

• 
perjury was always classed with cutting and wounding 
and with poisoning, no doubt ~ecause a law of Syll~. 
the Lex Co:tn~li~ de Sicariis et Veneficis, had given 
jurisdiction over all1rhese three ft>rms of crime to· the 
same Permanent Commission. l~t ~ee111.s too that" . . ~ 
this capricious grolli>ing of ~rimes affected the.ver-
na~u~r· speech of the Roma:rts.) People natural~ 

• • 
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fell iato the habit of de"signating aJ.l th~ Sffences enu- • 
• :merated in one law by the irst name on "the list, • 

t\ihich doubtless gave its style 'to the Law" Court • 
deputed to try "th&m an. Aft the offences h-ied. by 
the Qumstio De Adulteriis would thus be· called . . . 
Adultery. • • • • 

• • I have dwelt on the history and character:i~tics of • 
the Roman .Qumstiones because the formation <of a • 

• criminal jurisprudence ~s nowhere else so instruc-
tiv~ly t!'xempli:fied. T!!.e la~_ Q!J!ES!~ones_ w~re added 
by_ the 3:rl1Ea:ror Augustu~, and from that time t~e 

! Romans may b~ s~id. -tohave ha~ a tolerably com. 
plete. criminal law. Concurrently with its growth, 
the analogous process had gone on, which I have 
called the ~e~_n_J)f__Wrongs. into CrimGS, for~ 

• though the Roman legislature did not extinguish the 
civil remedy fa:r the more heinous offences, it offel'ed 
the sufferer a redress which he was sure to prefel;. 
Still, even after Augustus Ol.ad completed his legfs­
lation, several offences continued to be regarded ~ 
Wrongs, which IpOdern societies look upon exclu­
sively as crimes; nor did they become criminally 
punishable till some late but uncertain date, at 
• • 

which the law began to take notiCe. of a new de-
scription of offence

0
s called in •the Digest crimina 

• 0 

extraordina1'ia . • These were doubtless a class of acts 
0 • • 

· whi<511 the theory of Roman jarisptudence treated 
n'l.erely as ~rongs; but the growing sense· ol' the 

0 

• 
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• majesty of 'stlcietj revolted from their entailmg no-
• thing..l\rorse on their. perpetrator than the payment 

of monej damage~, and accordingly i.he inju.retl . . , . . 
pe~son. seems to have \leen .peri:Iitted, if he :pfeased, 
to pursue them ~~ crimes extra ordinem, that is, by a . . . 
ruode of redress def"lrting in so~~ t'espect or other 

o ,from the ordinary procedure. From the period 11..t • 
• 0 

• whi(:h these crimina extraordinaria wer~ :first recog· 
nised, the list of crimes in the Roman State must 
have been as long as• in any community- of .the 
modern world. • 
• 

• It is unnecessaO' to describe with any minuteness 
the mode of administering criminal justice under the 
Roman Empire, but it is to be noted that- bdth its 
theory and practice have had powerful effect on 
modern society. The Emperors did not immediately • 
~olish the Qwes:tiones, a!l§. at first th..~y: committed 

_:U extensiy~ __ Qtiminal_jJJrisdiction_to. _the Senate, in 
"\fhich, however servile ~t might show itself in fact, 

~he Emperor was no more nominally than a Senator 
like the rest. But some sort .of_.collatexa.L.crirni.n.al 

• 
j_uris~jct~()r: had been claimed by_ the fr!P-ce_fl:om~the 
~t; and this, as recollections of the free commo~­
wealth decQ.y~d: tended steadily to gain at the ex­
pense of the old tribunals. Gftadually the punish-

~ent of _£ri~e_s --"!'lts. tral!_sfer~~. •to • :nagistrates 
directly nomi11ated. by_th:_EmEerort and th._ pri- · 

vile~es. ~ t~~~enate _passed to th~~perial Pri!Y 
• • 

• 
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QQ.u!!._cil which also b~came a C}lur.t •8f ultimate • 
ociminai appeal. Under thes~a influences thEh doc- • 
trine, familiar to the cnoderns; insensibiy ~ape<i 
itself that the S~!_el:~igri i~ thE!' fountaii! of alJ' J us~ice 
and the dEll>qsitar1 of all Gr~ce. It0 1Vas not so "mpch 
the fruit of incroo~ing adulation and servility "as o:i 

• the centralisation of the Empire which had by this. • 
time perfecteP. itself. The theory of criminal" )ustice ' 

• 

had,, in f~gt_:,_ w:_orked.round almost to the point from,\.../" 
whjgh_ ig .st~d. It had begun in the belief that it! 
was the busi_ness of the collective community td 
avenge its own wrongs by its own hand ; and !~ 
end~d in the doctrine that the chastisement of crimes! 
belonged in an especial manner to the Sovereign a 
representative and mandatory of his people. Tht 

• new view differed from the old one chiefly in the air 
1 

of awfulness a~d majesty which the guardianship of 
• justice appeared to throw around the person of the 

• 0 

Sovereign. 
0 

o 

This later Roman view of the Sovereign's relatio~ · 
to justice certainly assisted in saving modern soeieties 

• from the necessity of travelling through the series 
oJ changes which I have illustrated by the history of 
the Qurestiones. .ht the primitive ~aw of almost ~11 
the -races 'Yhich ha~ peopled Wester~ Europe there 
"ase vestig~~_of.,the archaic notion that the -p~ni~h-

• men& of crimes belongs:to _the genocal assembly of 
f.seemen ; and there •are some States-Scotland is -· ~ . . ,. . 

• • 
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• said to be <!Je .of .them-in which the parent~ge of 
• the e~gting judicatUri can be traced up to a Co~ • 

mittee"of the legislative body. But the d~velopmeut 
o.£_Jhe ·lriminallaw wit's uJ~rsally liastened lw two 
cau~es: the me~~ry of th~ Roman Empif~ and the 
in:fluenc& of the Chur@h. • On the o~fiand, traditions 

• of the majesty of the Cresars, perpetuated by tiro • 
• tempo;~ry ascendency of the House of Charlemagne, 

were surrounding Sovereigns with a prestige which a 
mere barbarous chieftain could never otherwise have . 
acquired, and were communicating to the pettiest. 
f;udal potentate the character of guardian of soJ VJ 
ciety and represe~tative of the State. On the qt.he1L 
hand, the Church, in its anxiety to put a. curb on 
sanguinary ferocity, sought about for authority to 
punish the graver misdeeds, and found it in those • 

p~_ssag~s of Scripture which speak wJth approval of c~ 
the powersof punishment committed to the civil ) 
• 
tl!agistrate. The New 0 Testament was appealed to 

~s proving that secular rulers exist for the terror of 
evil-doers; the Old T~stament, as laying down that 

• 
"whoso sheddeth man's blood, by man ~?hall his blood -· --~ ~--- ·---- -- ---- .. - ~--------
J:>e sh.!Ld.: There can-oe no doubt, I imagine, thttt 
modern ideitS OPl the subject of crime are based.ypdJJ, . ~ 

t~o- ~ssumpti9_ns ~~tended fqr__by_th.eJlb.ur..ch in the 
Dark Ages-first, that each feuool1~ler, in his de= 
• • 'L ~.· " 

gree, might b~·assquilated (o the Roman Magis~ates 
...§pp~n.of by Saint Paul ; and next, that the o:ffenoes 

"~-·- ~-- ·-· - - ~ .- -· ~ . . 

• • 
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which, he was to cha!ltise were thoso Oselected for • 
. . . -- -~ -·· ·- ..• ------ --- -

p:_ohLl}ftiort_~ the_ .Mosaic _OQ.J:Qman~~~!!t~ or.rather • 
f!"Qch of tMm as the CI:wrch did not reserve "to hijr 
~;~ ~ognis"a.nce: RerE:!s~, ~ll}:>posed to be· !Jtcl~ded 
in the First and Second Comman8.ments, Adb.ltery, 

• • • 
and Perjury we.re ecclesiastical offences, .ana th~ 

• Ghurch only admitted the co-operation of the seculaJ; • 
arm for the.purpose of inflicting severer pun."i;h:r;nent • 
in cases of extraordinary aggravation. At tlae s:tme l 
ti~e, sloe taught that murder and robbery, with their 
various modiiications, were under the jurisdiction of 
civil rulers, not as an accident of their position, b~~ 
by tJ:lC express ordinance of God. • 

There.is a passage in the writings of King Alfred 
(Kemble, ii. 209) which brings out into remarkable 

• clearness the struggle of the various ideas that pre­
vailed in his ~y as to the origin of criminal juris-

• diction. It will be seen that Alfred attributes it 
• 0 

·partly to the author1ty of 0 the Church and partly 

to that of t~e Witan, while he expr.essly c_Iaims fop 
treason against the lord the same 1mmumty • from 

• ordinary rules which the Roman Law of Majestas 
h~d assigned to treason against the Coosar. "After 
tH.is it happened," he' writes, "tha~ many natioJJB 

0 • 

received th.e faith 6f Christ, and there were many 
synods asse:r;nbfe.d ihroughout the earth, and among 

• the lbnglish race also aftef they h~d reeeived the faith 
of~ Christ, bot_h of holoy bishops and of their ex~lt.cd 

• 

• 
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• • • • • 
• Witan. T~ then ordained .that, out of that percy 
• whic~. Christ had" tau_ght, secular lords, with their 

leave, .mig;ht withotlt sin ta~e for every 1"11isdeed tlte 
bot in .~oney which tli.ey ~;~1ain~d ;• except i~ cases 
of treason against a lord, to which they dared not 
~ssigrt ap.y mercy bewaus"e Almigh(y. God adjudged 

• ~one to them that despised Hill, nor did Chrir.t • 
• adju.dge• any to them which sold Him t~ death; and 
H~ corp.manded that a lord should be loved like 
Himsnlf." • 

• 

• 
• 
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• ..fOOPilON 

ADOPTION, fiction of, !SO 
- inJ!uence of the sacra gentilicia 

on the law of, 6, 7, 27 
- in IIindoo law, 193 
Adprehensio; or ~U~sumpti'Jn of sove­

reign power in a newly discovered 
counl:iJ, 249 

JEquitas, the term, -5&. See Equity 
.iEqnu!, the word, 50 • 
A.,<>'Ilatic and Cognatic relationship, dif-

ference between, 59, 146 
Agnation d~scribed, 147, 148 
Agreement, Roman analysis of, 322 
Agri vectigales, Roman practice of let-

ting out, 300 
- limitrophi of the Romans on the 

banks of the Rhine and Danube, 
602 

Alexande. the Sixth, Pope, his Bull, 
249 

Alfred.lling, his remarks on criminal 
jurisd~tion, quoted, 398 

Alienation of property, ancient diffi­
culties of, 271 

- af"ch\ic ceremonies of, 272 
Allodial prop~ty, of the ancient Ger­

mans, 228, 281 
America, United States of, Declaration 

of Independence of, 95 · 
Anglo-Saxons, character of their King-

ship, 108 
·- their J,aw of euccession, 280e 
-their penal law, 370,~7~ 379 
Archon of Athens, the office of the, 1~ 
A.."Cistocracies, origin of the rule of, 10 
- those of Greece, Italy, and Asia 

Miaor, 10 
-difference between those oi the ~ast 

<ind We~t, 11 
- a.ristocracit!s the depositaries and ad­

r:tinisrra-.rs of the law, 11, 12 

. 
• • 

DURGUNDLANS 

Aristocracies, importa~ce of judicial, oo 
fote the in>ention of writing, 12 

- foundation of aristocracies, 132 
• Aristotle, his "Treatise on ithetoric," 

referred to, 7 5 • 
Assignees in Bankrqrtcy, successicn of, 

ISO 
Athenian wills, 196 
Athens, primiti>e penal Iaw of, 382 
Augustus, the Emperor, his alterations 

in the Roman Iaw, 41, 42 • • 
Austin's "Province of JtUisprudcnce 

Determined " referred to, 7 

BAYLE referred to, 87 
Benefices of the invading chiefs of 

the Roman Empf'e, 229 
- transformation of the Benefice in.to 

the hereditary Fief, 230 
Bengalee Wills, 197 
Bentham, his "Fragme"Jt on Govern­

• ment,'' .referred to, 7 
- causes of his influence q England, 7S 
- the Roman counterpart of Bentham-

ism, 79 ' 
- the theory Iff Jurisprudence, 11 7 
- his eulogy of the Bull of Pope Alex-

ander the Sixth, 249 
- Bentham and Aust~'s rules as to the, 

ess~ntiais of a contract, 323 1 
Blackstone, Sir William, his theory oi 

the first Il,rinciples oflaw, 114 
- his justification for th~ exciusimi ot 

the half-biood,.J.52 
- his theoryebf ~he origin of property 

• jUOted, 251 
- h¥' theory criticised, 253 • 
Bonorum Possessio of the Roman~, 211 
Bracton, l!.is PlagiarisiDB, 82 !' 
Burgundians, the, ref,'rred to 104 

• DD£ • • 

• 
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• 
ClESAR 

1.. • • 

Q
JESA~.,Julius, his contemplated ad 
ditions to the Roman Statute Law, 42 

pet, Hugh, char.1cter of his sove-
• ieignty, 108 • 

Capture in War, sources of the mo&rn 
Inter!ijitional:Ww o!, 24fi ;-\) 

- ancient Law of, 247 
Carac.alla, effect of his constitution m 

enlarging the Patria Pj)testas, 144 
Casuists, the, 850 • • 
- comparison of their syst..m with that 
• of Grotius and his school, 3ii1 

-origin of Casuistry, 351 
- blow struck at Casuistry by Pascal, 

3ii2 • 
Cessio in Jure of Property, in R1lfnan 

and in English Law, ?.89 
Cestui queoTrust, special proprietorship 

cfeated for the, 294 
Chancellor, the Lord, compared with a 

Roman Prretor, 6t, 65 
Chancery, Court of, in England, re­

marks on the, 44 
- origin of its system, 44, 45 
Char!eqtagne, his claim to univeral do­

minion, 1.04 
- his distribution of Bene£ces, 229 
l;hildren, disinherison of, under tha 

Romans, 215 
China, cause of the arrest of progress 

in, 2/i 
Churches, Eastern and Western, con­

clusion of the EAt on theological 
subjects accepted by the West with· 
ou.t dispute or review, 856 

- problems of the Western Church, 357 
Cicero refe1Ted to, 61 
- his allusions to the ancient Roman 

Sacra, 193 
Code Napoleon, restraints imposed by it 

on the testamentary poo.ver, 176 
Codes, Ancient, 1 
·-sources of knowledge afforded by tb~ 
• Greek H omel'lc poems, 2 
r Themistes, 4 
- Hindoo Laws of Menu, 6 
-difference between Case-law and 

"Code-law,.14 ° 
• -era of Codes, 14 o 

· -the Twelve ~bles,.1, ~. 14 · l 
- the Codes of Solon and Draco, ~ 
- inq>ortance of Codes to ancien- so-

cieties, 16-19 
6o-emption, or higher form of ~vil mar­

riage of the an~e:t t Romans, 154 

• • 

0 
~~TRACT 

Cognat~ rel'ationship describeJ, U!f, 
147 • • 

<Jt,-heirs, rights and duti~tof, 181 
- rights of, under the R<ftnan L~, 227 
Coloni of the Romans, 231 
._ origin and situatiod"of the, 300 
Comitia Calata, ancient•Roman execu· 

tion ot? Wills in the, 19!1 
- end of~he, 203 • 
Coijlitia Centuriata, power· of the, .ss 7 
-r. Curiata, powers ofthe, 318 , 
- Tributa, powers of the, 388 • 
Commentaries of the ~an lawye~, 35 
Common law of England, ~ormerlylll.n 

unwritten law, 13 ·' • 
-difference between. Case!Iaw and 

Code-law, 14 
- Case-law and its anomalies, 31 
-similarity between English Case-law 

and the Responsa Pruden tum of tho 
Romans, 33 0 

Confarreation, or religious marriage of 
the IIJlcient Romans, 154 • 

Constantine, the Emperor, his improve­
ments in the Law, 42 

- his modification of the )'atria Po­
testas, 143 

Contract, movement of societies from 
Status to, 170 

- early history of, !304 
- Contract and Political Economy, 305 
-Rousseau's doctrine of an original 

Social Contract, 308, 3090 
- Montesquieu's apologue of the Trog-

lodytes, 311 o 
- early notions of Contract, 3112 
-Roman Contracts, 314 
-specialising process in ancient law, 

316 -
- historical alliance bet'lteen ~n tracts 

and Conveyances, 317 
-changes in the Nexum, 318 
..!. Executory Contracts of Sale, 321 
- primitive association of Conveyancee 

a~d Contracts, 321 
- anciedt and modern doctrin; of Con­

tracts, ti23° 
-.the Roman Obligation, 323 
- Roman classification of Contracts, 

325 
-the Verbal Contract, 327 • 
- tlle Lit.ral or Written Contract, 330 
- tbe Real Contract., 331 
- Consensual Con~a .. ts, ~32 
-changes in Contract la1t, !37 

• 

• 
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• • CON'fR.Aci , 

fontract, history of t~ 41rogress of Con-
tract law, 338 • • 

..-- Quasi-CWJ}l'Mts, 343 
- Contract Taw and Fiefs, 365 • 
Conv"yances~relat~n of Wills to; under 

the Roman Law, 204 
- consequence~±' this relation, 206 • 
- reme<!ies, ~07 
--historical." alliance between~ntracts 

and~opveyances, 317 • 
!Jo-~wnership of property, amongst the 

Hindoos, 260, 261 • • 
..!.. ;egarded by the Roman Law as ex­

ception~ ind momentary, 261 
O>rporat4Jns aggregate, 187 

•- sole1eleading attribute of, 187 
"Corpus Juri~ Civilis" of Justinian, 68 
- resorted to by English Chancery 

judges, 44 • 
Creation, Greek philosophical explana­

tion of the fabric of, 55 
Credilors, cause of the extravagant 
~wers given to, by ancient laws, 
3'21 • 

Crimes and Wrongs. See Delict and 
Crime 

Croatia, ~a-ownership of the villagers of, 
267 

Curatores of male Orphans under the 
Roman Law, 161 

Curse, inherited, Greek notion of an, 
127 

Customary Law, 5 
- H&eric terms for customs, 5 
-origin of customary law, 9 
- !poch of customary law and its cus-

lody by a privileged order, 13 
Cyclops, Homer's account of, quote!, 

124 

• • 

DEATH, disappearance of, from the 
penal system of republican Rome, 
387 

- causes for this, 387, 388 
- death punishment a necessity in cer-

~in stages of society,es89 
Debtors, cause of the seterity of ancient 

laws against, 321 
Decretals, forged, motives of the author 

of the, 82 
De~t and Crime, early history of, 300' 
-Penal law in ancient ~es, ~67 
- Crimes and Wrongs, crimina and 

a:zic!a. a7oe • 
• 

ELPJHNSTO)IE 

Delict and Crime, ~urtum or Theft 01 

the Roman Law, 370, 379 • 
-Wrongs and Sins both k~wn to pri 

mitive jurisprudence, 371 • 
- difference between• the ancient a;;tc 
L• modern conception of Crime, 3,3 

!he Roman Legi~ Actio Sacramenti 
• 375 • • • 

- Homer's description of an ancien! 
law-suit. 377 

- primitive.P'»lallaw of Athens, 382 
_..: old Ro~Van criminal jurisprudence 

382 • 
- the Qurestiones, 382, 383 
- Qurestores Parricidii, 383 
- Duumviri Perdl&llionis, 383 
_. the first true Roman Criminal Law 

384 
-the primitive historyof.riminallaw 

385 
- extreme multiplicity of Roman cri 

minal tribu""-ls, 390 
- capriciou~ classification of crimes 

392, 303 
- statutes of Sylla and Augustus, 393 
- later law of crimes, 394 • 
- crimina extraordinari~ 39ll 
-mode of administering criminal .ius 

tice under the Roman Empire, 39i 
- modern history of crimes, 397 
-King Alfred on Criminaljurisdictim 

quoted, 398 
Discovery, considered as a mode of ae 

quiring domAlion, 248 
Dominion, its nature, limitation, am 

mode of securing it, 102 
-of the Romans, 317 
Dower, the principle of, engrafted on th< 

Customary Law of Western Europe 
224 

Draco, rudeness of the Code of, 16 
- penall~ws of, 367 
Dumoulin referred to, 86 
Dumont's " Sophismes Anarchiques,' 

remarks, 92 • , 
Du•mviri Perduellionis, the, 31!3 • • 

EDI~ of the Rollj,an Proctcr:4.l, 57 
63, 64, 6~ 209, 293 • 

Egypt, Ml'dern, rul~ of su<!cession to th'i 

~ 
throne of, ~42 

!don, Lord, his Chancellorslfip, 69 
lphinstone's "Historyoflndia" quotei 
.268 • 

• 
• 
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INDEX~ 
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• E:MPHYT~US1S 

Ernphyteusis, syst;,em of, 299 et seq. 
-right! of the E"mphyteuta, 301 
t.rr.ptor Fttmilire. See Familire Emptor 
r:.ngland, the Land-law of, at the present 

time, 226 • 
~1~lish Common Law, formerly an can-

written law, 13 • • \\ 
- law, .lfesitation • of our C~urts {n tie­

daring principles of, 40 
Equality of men, doctrin(j, of the, 92 
- as understood by t~e "Roman juris-

consults, 93 • • • 
• -. its meaning in its modern dress, 93 

- ordinance of Louis Rutin quoted, 94 
- declaration of American Indepen-

dence, 95 • 
- assumption of the Grotian scheol, 

101 
Equity, ear~ history of, 25 
- et~uity considered as an agent by 

which the adaptation of law to so­
cial wants is cal!,ied on, 28 

- meaning of the term equity, 28 
- difference between equity and legal 

fictions, 28 
- -l>etween equity and legislation, 

28,~9 
- remarks ~n the law of nature and 

equity, 44 et seq. 
- the English Court of Chancery, 44 

• - origin of its system, 44, 45 
- the equity of Rome, 45 
- origin and history of the term 

"Equity," 58 , 0 
- the terms 1Equitas and 'Iuh'ls, 58 
- picture presented to the Roman mind 

b~ the word " Equity," 60 
- the English Chancellor compared 

with the Roman Prretor, 65 
- exhaustion of the power of growth 

in Roman Equity, 68 
- features common to lf.pglish and 

Roman Equity, 68 et seq. 
- distinction between Law and Equity 

in their conceptions of proprietary 
• right, 293 • • 

Etltics, obligations of, to the Roman 
Law, 347 

-the Casuists', 350 0 

~· Grotius and hrs sch<JBl, 350 . . . . • 
• FAMIIJA, meaning of, in the Jan; 

guage of the ancient Roman Law, 
2~8 

• 
• • 

0 0 OFRfNC, 

Familire Empt(JI'l)office of the, 201) 
- rightll and duties of the, 206 • 
- remarks on the expt~6ion Famih111 

• Emptor, 208 
Family, the,.of Arcftaic s-'ciety, Hl3 
-disintegration of the Family, 169 
..._ regarded as a corpoEittion, 184 
- organisations of elementaJt comm~-

nitigs, 234 • 
- Highla!.d chieftainship,.2f4 
- families, not Individuals, known to 
• ancient law, 258 

-·Indian, Russian, Croatian, and ~cTa­
vonian laws respecti.ng the property 
of Families, 260, 269 • • 

Feudal view of the ownershi~ of pro-• 
perty, 295 

Feudal services, 303 
• Feudalism, its connection with territo­

rial sovereignty, 107 
-feudal organisation, 107, 108 
- the modern Will an accidentd fruit 

of, 224, 225 
- Feudalism and Contract law, 3l5 
Fictions, legal, 21, 23 
- early history of, 23 
-meaning offictio in old Ronan Law, 

25 
- object of the fictiunes, 26 
- instances cited from the English and 

Roman Law, 26 
- their former importance and modern 

uselessness, 27, 28 
- difference between legal fictiltns and 

equity, 28 
- and between legal fictions and H!gis-

latiou, 29 • 
0- instances of legal fictions, 31 
- Case-law and its anomalies, 31 
Fidei-Commissa, or Beques~s in 'irust, 

of the Roman Law, 223 
Fiefs, hereditary, gradual transforma-

tion of Benefices into, 230 
-original tenures, 230, 231 
- laws of fiefs, 365 
Foreigners, causes of immigration of, 

into anci~t Rome, 46, 47 • 
- exclusion o~ unCter the early Roman 

republic, 48 
France, lawyers and judicial science of, 

80 et seq. 
-. effects of the alliance between• tha 

la'iJers l!nd the kings, on the for· 
tunes of, 80, 81 • 

:France, difference bet<fee11 tn: ~<tys d1t 

• 

• 



• • • • 11.\'1> E'<:. 401 • • • F~~c~ • 
• Droit ,CoutumiertJ,e.d the Pays du 

Droit Ecrit, 84 • 
.France, P~Fnence given in Franc: to 

Natural Law, 85 • 
- Boussealf, 87 • . 
- the Revolutiop, 89 
Franks, the, .rm"erred to, 104 • 
- Rom~n inStitution of the Patna Po-

testas not"known to the, 1~ 
Freewill•and Necessity, quettion of, un- • 

1'4Jown to thQ Greeks, 304 • 
l~urtum,orTheft,oftheRomanLaw~O 

• 
•• 

GAIUS.referred to, 52 
• -his description of the institution 

of th~ Patrifl Potestas, 133 
- his information respecting the Per­

petual Tutelage of women, 153 • 
- on the duplication of proprietary 

right, referred to, 295 
Gala¥e, the Patria Potestas of the, 136 
Gens, or House, of the Romans compared 
~th the Village Communit]iof India, 
264 

Gentiles, Roman, their rights in cases of 
Intestjtte Succession, 221 

German law of Succession, 280 
Germans, Wills of the ancient, 196, 198 
-penal laws of the ancient, 367 
- Patria Potestas of the, 143 
-primitive property of, 198 
- the ancient law of allodial property, 

2!8 
"Germany" of Tacitus, its value, 120 
- ~spicions as to its fidelity, 121 
·- al!odial property of, 281 
Greece, aristocracies of, 10 • 
Greek theory of a Law of Nature, 52, 53 
Gre~s, equality oflaws on which they 

prided tl!emselves, 58 
- their tendency to confound law and 

fact, 75 
-their notion of an inherited curse, 127 
- assistance afforded by, in the forma-

tion of the Roman codes, 15 
- lilaited Patria Potestafi!Of the, 136, 

137 • • 
- metaphysics of the, 300 • 
- their want of capacity for producing 

a philosophy of law, 354 
Grote, Mr, his "History of Greece," r .. 

ferred to, 5, 9 • • 
Grotius, Hugo, and his successors, on 

1 nte;na!ioD,Ill Paw, 96 
• 

• 

HlNDOOS 

Grotius, his doctrinjs, 100 
- success of his treatise " De~ ure Belli 

et Pacis," Ill • • 
- his theory of a natural state and of 

a system of princ!ples congeni\l.to 
• it, 114 

L hls moral ptilos~hy and ~t of his 
• school 350 

- comparison of his system with that 
of the CltJ,suists, 351 

Guardianshi~, • Perpetual, of Women 
• under~heRoman Law, 153 

- amongst the Hindoos, 153 • 
- amongst the Scandinavians, 153 

• 
IIJE~EDITAS, or Inheritance, defini­

tion, 181 
Hreres or Heir, his rights. and duties, 

181, 190, 227 • 
Half-blood relationship, 151 
- the rule accor~ng to tne customs of 

Normandy, 151 
Haus-Gesetze of Germany, 232 
Heirs, rights of, under the Roman Law, 

131, 190, 227 • 
Highland chieftainship hereditary, 234 
- form of Primogeniture~ 240 
IIindoo laws ofMenu, 6, 17, 18 
- Customary Law, 7 
-law of Succession, 280 
- difference between Inheritances and 

Acquisitions, 281 
- Perpetual .rutelage of Women 

amongst the IIindoos, 153 
- right amongst the Hindolils, to 

inherit a dead man's property, 191 
-the Hindoo sacra, 192 
-the Suttee, 193 
- the place of Wills amo·ngst the Hin-

doos occupied by Adoptions, 193 
-rights o~the first-born son amongst 

the Hindoos, 228· 
-primogeniture of the IIindoos in 

public office o~ poli~ical power, but 
.not in property, 233 • 

IIindoos, form of Ownership of Prop!J!ty 
~ongst the,-the Village Commu-
mty, !60 • 

- Co-ownershii, 261 • 
- simple!~~! form of tlie Village CommJ.• 
• nity, 26~ 965 

- Acquisitions of Property :wd Inhe- • 
• ritances,IIindoo distinction "between, 

!)61 • • 
• • 

• 

• 
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0 JUfb NATURALE 

• 
• 

HOBBES• 

Hobbes, &is theoryw:>fthe origin of lttw, 
114 • 

J1omer, his account of the Cyclops, 
quoted, 124 • 

__. 8is description of an ancientlaw-s~t, 
377 • t>. 

Homeric }loems, ru«imentary~ural iaeJll!' 
afforded by the, 2, 3 

- Themis and Themistes, 4, 5 
- Homeric word$ for Custom, 5 

• • 
• 

• INDIA, heroic and aristocratic eras of 
the races of, 10 

-laws of Menu, 6017,18 
- Customary law of, 7 
- stage beyond which India has Ifot 

passed, 23 
Inheritanceoa form of universal succes­

. sio!l, 177 
- Roman definition ~f an Inheritance, 

181 
- old Roman Law of, 189 
- and Acquisition, Hindoo differences 

between, 281 
Injun~ion of the Court of Chancery, 

293 • 
Institutes of the Roman lawyers, 35 
International Law, modern confusion 

between it and Jus Gentium, 53 
• -function of the Law of Nature in 

giving birth to modern Interna­
tional Law, 96 

- postulates fanning Ble foundation of 
lnternational Law, 96 

- Grotius and his successors, 96 
-dominion, 102 
- terri to rial sovereignty, I 03 
- the ante-Grotian system of the Law 

of Nations, 109 
- preparation of the public mind for 

the reception of the Gr<Jtian system, 
110 

- success of the treatise " De Jure 
• Belli et P!lllis,'' "111 

- ;oints of junction between mooern 
public law and territorial sove· 
reignty, 112 • 

- so~ces of th14 mode in case
0
of Cap· 

0 ture.in War, 46 o 
"'ntestacy. See SU&Cession, :&testate 
'Icr&T71S, the Greek princiPle of, 58, 610 

• Italy, atistocracies of, 10 0 
- codes of, 17 
- tnstability of society in ancieJtt;, 47 

• 
• • 

Italy, territorial ~Ctereignty 
of, lOS" • 

• 
ot princes. 

• • • • 
JEWS, Wills of thtf, 197 • • 

J ulianus, Salvi us, the Prretor, h1s 
• Edict, 64 • . 

-effect 9,.fhis measures 011 tM Prreto· 
rian ~icts, 66 

0 JurisconsuRs, early Roman,. 31'-39 
-ll)ter, 41 • • 
-o ~atural Law of the, 76 
Jurisprudence, golden age of Romallo b"o 
Jurists, Roman, period a£,66, 68 • Jus GentiUm, origin of, 47 et 1eq. 
- circumstances of the origin oi, 50 
- how regarded by a Roman, 5! 
- and by a modern lawyer, 51 
•- difference between the Jus Gentium 

and the Jus Naturale, 52, 53 
- point of contact between the old Jus 

Gentium and the Jus Natura:ie, 58 
-difference between the Jus Gen~um 

andcthe Quiritarian Law, 59 
- iufluen~e of the, on modern civilisa• 

tion, 103 
Jus Feciale, or International Law of the 

Romans, 53 
Jus Naturale, or Law of Nature, 52 
-difference between the Jus Naturale 

and the Jus Gentium, 53 
-Greek conceptions of Nature and her 

law, 53 
- point of contact between the 'aid Jus 

Gentium and the Law of Nature, 58 
-modern history of the La.w ai'ONa-

0 ture, 73 o 
-Natural law of the Roman Juris-

consults, 76 
- ancient counterpart of Bentha.,.ism, 

79 • 
- vastness of the influence of the Law 

of Nature on modern society, 80 
-history of the Law of Nature, 80 et 

seq. 
- pre-eminence given to Natural law in 

Francel'85 • 
- its conditicfu at the middle of the 

lo8th centUry, 86 · 
- Rousseau; 87 
- the French Revolution, 89 
.._ equality of men, 92 • 
- fun~ion t>f the Law of Nature in 

giving birth to moder11 Interns• 
tiona! Law, 9G • • • • 
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• ~·RUK>GENITURE • e • "Primogeniture in r;,4J_ic offices or poli-
• tical power amoll'gst t.he llindoos, but 

not in prQPerty, 233 
• - ancie-.forms of Pnmogenitnr~, 235 

- why !Ud PJimogeniture gradually 
• supersede every other principle of 

Successi4!rr? 235 • 
- earlier and later Primogeniture, 257 
- Hindoe rule of the eldeM; son and of 

t~ eldest line also, !l039 
- Celtic•form of Primogeniture,_240 • 
__. Mahomeutn form, 242 

0 
.-influence of polygamy on Prim~geni­

• ture, 243 
• Progress, taases of the arrest of, of the 

grea:er part of mankind, 77 
Prop~~:ty, early history of, 244 
'- "natural"modes" of acquisition, 244 

- Occupancy, 245 
--Capture in VVar, 246 
--rule of Disco>ery, 248 
-- hi~tory of the origin of property, 250 
- tlackstone on the theory of Occu-

• pancy as the origin of pr.,perty, 251 
- aphorism of Savigny on tne origin of 

property, 264 
- objections to the popular theory of 

O~upancy, 256 
- Co-ownership amongst the Hindoos, 

260 
-- the Gens, or House, of the Romans 

compared with the Village Com­
munity of India, 264 

- R¥ssian village co-ownership, 266 
- Croatian and Sclavonian Laws re-

o specting the property of Families, 

e2
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·
9 

d'ffi 1 ' f AI' . ., - ancient I cu tieS o wnatwn, 2 r< 
-natural classification of property, 273 
- ancient modes of' transfer of pro-

"perty• 276 
- definition of th~ Res Mancipi, 277 
- tradition of property, 278 
- distinction between Res Mancipi, and 

Res nee Jlr!ancipi, 279 
- Hindoo Law of Inheritances and. 

Acquisitions, 281, 28i 
- llfw of moveables !lild law of land, 

according to the French. cOdes, 
283 

- and in England, 283 
- Usucapion, or Prescription, 284 • 
- 'besdo in Jure, or •ecovev, in a 

Court of Law, of prop"ert} sought 
to bo co~v<ifed, 289 
• • 

• 

¥8 MANCIPI 

I J;ropcrty, influenc;ofCour.!lcfLaw and • 
of their procedure upon Yrc,perty, 200 

I
. -distinetion between "Property .and • 

Possession, 290 
- and between La"' and Equity~ ~heir 

• conceptions of proprietary right, 
• un~er the ~oman !fDd English 

• Law, 293 
- feudal view ofOwnership, 295 
- Roman,.and barbarian law of Owner-

ship,j9& 
•- Romap system of Tenancy, 299 
- the Coloni of the Romans ami th! 

Metayers of the South of Europe, • 
300, 301 

- rights of the ~phyteuta, 301 
._ the Agri Limitrophi of the Rhine 

11nd the Danube, 302 
Proscriptions, Roman, origin of the, 389 
Pupilage or VVardship in modem juris­

prudence, 162 
- compared with the Guardianship of 

·Orphans nuder the Roman Law, 
162 

• 
QUASI-CONTRACT, ~43 • 

-meaning of, in Roman Law, 344 
Quasi, meaning of the word, in Roman 

Law, 344 
Qurestiones Perpeture of the Romans, • 

384 
-- theory of the Qurestiones, 386 
-- results tra~able to the Qurestiones, 

391 
Qurestores Parricidii of the anqjent Ro· 

mans, 383 
Querela Inofficiosi Testamenti of the old 

Roman Law, 215 
Quiritarian Law, the, 48 
- principles of the, 59 
- differeJ¥le between it and the Jus 

Gentium, 59 

• • • 
l)J!:COVERIES, collusive, of property 
.l\, in the Roman and English 'Law, 

289 
Regen~, form of, according • to the 

French ens~ re~ating the suc~s­
sion t~he tnron~, 240 • 

Reipus, the, ~f Germany, 281 
~es Mancipi and Res nee M3Mcipi 274,• 
• 279 

- ie1inition of the Res Mancipi,.277 
• 

• • 
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RES NOLqUS 

Res n:~llius of the :Ri>man Law, 246 • 
Responsa 4!'rudentium of the Romans 

described,~3 
- •similarity between them and English 

• ~ase-law, 33 • 
- decline and extinction of the R!:t 

spouses, 40, 4I • • • b 
R!lvolution~French, effects of t~e theoJ.t 

of the state of Nature on the, 9I 
Rex Sacrorum, orR~ Sacri,§culus, office 

of the, IO, 62 • • 
Roman Law, I • 

•- the Twelve Tables, I, 2, 14, 33 
• - influence of the sacra on the Law of 

Adoption and of Wills, 6, 7 
- class of codes to Owhich the Roman 

code belongs, I6 
- probable assistance afforded by 

the Gre'l!'s, 15 
- me~tning of fo:tio, 25 
- instances of fictiones cited, 26 
- the Responsa Prudtntium desm;ibed, 

33 
-judicial functions of the Magistrates 

of Republican Rome, 36 
- reas(!llls why the Roman Law was not 

popuraris~d, 36 
- sources of the characteristic excel· 

lence of the Roman Law, 38 
- decline and extinction of the Re-

sponses. 40, 4I 
- the Prretorian Edict, 4I, 57, 63, 66 
-the Leges Cornelire, 41, 42 
- later jurisconsults, 41! 
- remarks on the Statute Law of the 

Rqp1ans, 41-43 
- and on the Equity of the Romans, 

44, 45 
- golden age of Roman jurisprudence, 

55 
-Roman Equity, 58, 67 
·- features common to both inglish and 

Roman Equity, 68 et seq. 
- International Law largely indebted 

to Roman ]Jlw, 87 
- tte Patria Potestas of the ROillan 

"Law, I37 et seq. 
- Agnatic and Cognatic Relationship, 

14~ • 0 
• 

-.Perpetual Tutelage qf Women, 1o3 
~Roman Marriag~, 154, I5W. 
- Guardianship of male ~rphans, 16Cb 
·- Law Q5 Persons-;Master and Slav~ 

162 
- T~stamentary Law. 172 et seq. • 
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• • 
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• ROMA~S • 

0 -~ • 
Roman Law, Wl/:1.!'1 anciently e:Leented 

in the Gomi!Pia Galata, 199, 201 • 
- ancient Roman Law of .Intestate Sue-

• cession. 199 °0 • 
- Ronian Wills desclibed, i01 
- the Mancipation, 204 · 
-cthe Nuncupatio, 205 • . 
- the Prretorian Will, 20!J o 
- first apPearance of Se!t!ing in tha 

history~f jurisprudence aDa mode 
• rj. authentication, 210 • 
-.Querela Inofficios) Testamenti, 2f1> 
-l!isinherison of Children under, 2U 
- Intestate Succession u11~er, 218 • 
- Fidei-Commissa,or bequests in trust91 

223 • 
- rights of Co-heirs, 22~ • 
- Occupancy, 245 
..- Roman distinction between the Law 

of Persons and the Law of Things, 
258 

- influence of Roman classifica-sions, 
259 

- Co-owaership of property rega~ed 
by the mature Roman Law as ex· 
ceptional and momentary, 261 

- the Gens of the Romans compared 
with an Indian Village tlommu­
nity, 264 

- Res Mancipi, and Res nee J.\Iancipi, 
274, 277 

- Mancipation, 278 
- Usucapion, or Pre~cription, 284 
-the Cessio in Jure, 289 • 
- distinction between Property and 

Possession, 290 o 
- Roman and Barbarian Law. 2~ 
.!L Roman Contracts, 3I4 et seq. 
--.the Four Contracts, 325 
- connection between Theology and 

Roman Law, 351> • • 
-causes of improvement in Roman 

Law, 361 
- Roman Law in !he Eastern Empire, 

363 . 
•- Civil Wrongs of the Roman Law. 37() 

- the LegitoActio Sacramenti, 3(.5 
- old Roman €Jril~inal J urispruaence, 

• 3i2 
-extreme ;multiplicity of Roman cri· 

minal tribunals, 390 
-.. results traceable to the Qurestii~Jes, 

391 • . 
;Romans, causes of the rapid progre~s of 

the Stoical philosoph'• ap101fgs~the, 55 
0 
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• Romans, theirprogl\ls iJlle~limprove­
ment, 57 _. 

• Rome, il]lqigration of foreigners 4nto, 
46, 47 • • • 

-"exclusion of, under the early Repub-
lic, 46 • · • 

- See of, <origin of the tendency to 
at1ribnte secular supe~tity to the, 

d 1~ f 1 . . ~ . fl . - echne o ecc esmstical 1n uence Itt 
• internatronal questions, 110• 

•- early political ideas of, 130 • • 
D.usseau, J. J., influence of his writings, 

• 87 •• 
- his tdoctrine of an original Social 

IWmpact, 308, 309 
Russian vil.!ages, Co-ownership of the 

occupiers of, 266 

SACRA, or P'amily Rites, of the 
• Romans, 6, 7, 27, 191, 192 

.,. of the Hindoos, 192 
Sacramental Action of the t'..ncient Ro­

mans, 48 
Salic Law, origin of the, 157 
Savigl!y, on Possession and Pruperty, 

290, 291 
- his aphorism on the Origin of Pro­

perty, 254 
Screvola, Q. Mucius, his Manual of the 

Civil Law, 40, 41 
Scaidinavia.n nations, their laws respect­

ing the Perpetual TutelageofWomen, 
153, 159 

~~vonian laws respecting the property 
of families, 268 • 

Sealing, first appearanca of, in jurispru· 
dence, as a. mode of authentication, 

.t<!10 
Sin, mo;tel and venial, casuistical dis­

tinction between, 351 
Sins known to primitive jurisprudence, 

371 
Slavery, ancient, 162 
-under the Romans, 163 • 
.......oin the United~tetes•of America, 163 
Socage, English law of, 232 • 
Social Compact, Rousseau's dOctrine of 

an original, 308, 309, 346 
- Dr. Whewell quoted, 347 
&cieties, stationary and progressi~, 22 
- dlfference betwee!T sia.tionary and 

pi<>gressive societies, 23 
-•~ncies by which Law is brought 

• 

· STOifl PHILOSOPHY 

• into harmony• with Proaressive So-
cieties, 25 • 

• Societies, perils of early, 7 5 
-primitive, 128 • 
.-early moral doctrines, 127 • • 
- early polit.ical ideas, 128 
~ fictioa of Adop!ion, 130. 
-foundation of aristocracies, 132 
-principle of Local Contiguity, 132 
-the ancillnt Family, 133 
.-the PaW:i8 Potestes, 133 
- agna.tft: and cognatic relationships• 

146 • 
- Guardianship of Women, 153 
- ancient Romaa 1\farriage, 164 
- Master and Slave, 162 
•- uniformity of movement of the pro·· 

gtessive societies, 168 
- disintegration of the i'amily, 169 
- movement of societies from ~tatus to 

contract, 110 
-Universa!Succession, 177,179,181 
-primitive society and universal sue· 

cession, 183 
-the ancient family a corporation, 184 
Society in primitive times vor a collec­

tion of individuals, b11tan aggregation 
of families, 126 

Solon, Attic code of, 16 
" Sophismes Anarchiques " of Dumont, 

remarks on, 92 
Sovereign, origin of the doctrine that 

the monarch is the fountain ofj ustice, 
396 • 

Sovereignty, territorial, proposition of 
Int!>rna.tional Law on, 102,1l03 

-Tribe-sovereignty, 104 · 
- Charlemagne and universal domi· 

nion, 106 
- Territorial sovereignty an offshoot 

offeudalism, 107 
- the ~e of Rome, 108 
- Hugh eapet, 108 
-the Anglo· Saxon princes, 108 
-Naples, Sparn, aiJd Italy, lOS. 
....!... Venice, 109 • • • 
- points of junction between territorial 

1overeignty and modern :eublic law, 
112 • 

• 

Spain, ~rri~rial sovereignty ofthep:~o-
narc!is <j, I 08 • • 

Status, movement of societies from, to 
contract, 170 · • • 

Statute Law of the Romans, 41, 45 
St1lic philosop~y, princip~es of 8be, oi 
. . 
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S1'0IC PIDL~OPHY 

Stoic philoaophy, itserapid progress fn 
Roman s~ty. 55 

• - illiance of the Roman lawyers with 
the Stoics, 55 • 

Suc&IISion, rules of, according to tho 
Hindoo Customary law, 7 • 

-- Testame¥ary, 17l • 
- early history, 171 
- influence of the Church in enforcing 

the sanctity of Wills, 1 'fJ 
- English law of, 173 • • 
.- qualities necessarily att!ehed to 

CWills, 174 
• - natural rights of testation, 17 5 

- restraints imposed ay the Code Napo­
leon, 176 

- nature of a Will, 177 
- rights and duties of universal suc-

cessor, 17'P 
- usua! Roman definition of an In-

heritance, 181 • 
- difference between modern te~­

mentary jurisprudence and the an· 
cient law of Rome, 182 

- the Family regarded as a Corpora· 
tion,~~ 

- old Roman lAw of Inheritance and 
its notion of a Will, 189 

-ancient objects of Wills, 190 

0 Sacra, or Family Rites, of the Ro­
mans, 191 

- and of the Hindoos, 191, 192 
- the invention of Willb due to the 

Romans, 104 
-Roman ideas of Succession, 195 
-· Testal&ntary Succession less ancient 

than Intestate Succession, 195 
- primitive operation of Wills, 196 
- Wills of the ancient Germans, 196 
-Jewish and Bengalee Wills, 197 
- mode of execution of ancient Ro-

man Wills, 199 • 
-description of ancient Roman Wills, 

201 • 
- infhlenceof ancic!bt Plebeian Wills o.,. 

thicivilisation of the modern world, 
• 203 

- the Mapcipation, 204 o 
- xelf>tion of Will&" to conveyances, 

.!04 ° ~ 
• - the Testament per t!s et liiram, 204, 

213, 214 
- "conseque~e of this relation of Testa­

ments to Conveyances, 206 
- remeS.ies, 207 • 

• 
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Succession,~ncioot~llsnotwritten, 20? • 
-remarks on the exprest;ion Emptor • 

i"amilire, 208 •O 

- the Prretorian Will~ 209 • • 
- the Bonoruni Possessio, and the Bo-

enorum Possessor, 2!1• . 
-improvements in the old'Wili, 212, 

213 0 • 
- ancient ana modern ideas r,es,ecting 
• Wills and Successol'S, 215 • 

- Disfnherison of Children, 215 
- tU age of Wills coeval with that • 

of Feudalism, 224 • • 
11 

- introductionoftheprincipleo!J>ower, • 
224 

- rights of Heirs and Co~eirs ~nt).er 
the Roman Law, 227 

- intestate, 195 
-• ancient Roman law of, 199, 218 
- the Justinian scale of Intestate 

Succession, 219 e 
- order of Intestate Succession amon1 

the Rowans, 220 
- horror of intestacy felt by the Ro­

mans, 222, 323 
- rights of all the children of t~e de-

ceased under the Roman Law, 227 
-Universal, 177, 189 
- in what it consists, 179 
- the umversal successor, 181 
- formula of old Roman investiture 

referred to, 190 
Suttee of the Hindoos, 193 • 
Sy lla, L. Cornelius, his improvements in 

the Roman Law, 41, 42 o 
• 

0 

TABLES, the Twelve Decemviral, 1. 
2, 14, 33 • 

- collections of opinions inte~etative 
of the, 33 

- their legalisation of Plebeian Wills, 
202 

- Law of the Twelve Tables respecting 
• Testamentary Dispositions, 216 

Tablets, laws e~aven on, 14 
Tacitus, value of lis ,.-Germany" as a 

recoM Qf primitive history, 120 
- suspicions as to its fidelity, 121 
Tarquins, change in the administration 

of ~e law after the expulsion of the' 
0 61, 62 • • 
•Tenancy, l!omim system of, 229 

Testaments. See Successicftl, 'J:es~mcn-
to.ry. • 

• 

• • 
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• 't'heft, ancient Rom.,La.w of, 307, 308 
379 • • 

• - moderie wfeaches of trust, 307 • 
Themis and Themistes of tha. Greek 

Homeric poem~, 4, 6, 126 
Theology, connection between it and 

Roman L~.:, 365 • 
Thirty "Ye~-s' War, influe~e of the 

horrors of the, on the success of the 
treatfseJ' De Jure Belli"et Pacis" o~ 
~rotius, Ill • 

J'orts, law of, 3 7 0 • • 
'l'r&dition of property amongst the Ro­
• mans, 278 • 
- prac~l effect of a Mancipation 

• ~en to a Tradition, 278 
Transfer of property, ancient modes of, 

276 
Troglodytes, the, 311 
Turkey, rule of succession to the throne 

of, 242 
• 

ffiPYA.N, his attempt to distinguish 
U ~-bPtween the Jus Naturale and the 

Jus Gentium, 62 
Univerffitatie juris, in what it consists, 

178 
Usucapion, principle of Roman Law 

known as, 212 
- history of, 284 
Usus, or lower form of civil marriage of 

theJ-ncient Romans, 164 

"l~NDALS, the, referred to, 104 
V •venetians, their lapse from triJw 

sovereignty to territorial sovereignty, 
l09 

• • 

• 

• • 
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•ZEUS 
Viilage Communiti~s of Indi• 260, 262 

et seq. • 
Visigoths, the, referred to, 104 
Voltaire, referred to.,J37 

• 
• ... 

•wAR:&ARE, an~entforllli! of, 247 
Wehrgeld, the, of Germany, 281 

Whewell, Dr., on original Social Com­
pact, quo~d, 347 

.- his viewoo~Moral Philosophy, 348 
Widow's sl!are of her husband's estate, • 

H4 • 
- the reipus, or fine lenable on the re· 

marriage of ~widow in Germany, 
281 

Wills, influence of the Sacra Gentilicia 
on the law of, 6, 7 

- See Succession, Testa~ntary 
Woman, laws respecting the status of, 

152 • 
- Roman law of the Perpetual Tu· 

telage of, 163 
- amongst th('. Rindoos, 153 
-and amongst the Scandinavians, l{j,) 
- Guardianship of Women 11Jfder the 

Roman Law, l 63 
- tutelage of, amongst the Rindoos, 

153 . 
- tutelage of, amongst the Scandina· • 

vians, 153 
-ancient Roman Marriage, 154 
-later Romalf Marriage, 155 
- special Proprietorship created by 

the Court of Chancery for, 296 
• 

ZEUS, not a lawmaker, but a judg6, 
4, 5 
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At School an~ at Sea.• see" MARTELLt:l -r'oWER." • • • 7\.ijstin, John. GENERAL JuRISPRUDENCE; oR~ THE PHILOSOPHt' 
• OF ~ITIVE LAw. Edited by RoBERT CAMPBELL. 2 Vols. 8vo. 32s. 

0 
-- oSTUDENT's EDITION, compiled from t~ above work, 

•by RoBERT CAMPBELL. Post 8vo. r2s. 
ANALYSIS oF. By GoRDON CAMPBELL. Post Svo. 6s. 

Authority and Archceology: see lioGARTH. • • 
Awdry, Mrs. EARLY CHAPTERS IN SciENCE. A Popular 

• Account of the Elements of Natural History, 0 Botany, Physics, 
Physiology, Chemistry, &c. 200 Illustrations. Crown 8vo. 6s. 

B~ines, Thomas. • GREENHousE AND STOVE PLANTS, 
Flowering and Fine Leaved, with full details of the Propagation 
and Cultivation of soo Families of Plants. 8vo. r2s. • • 

Barkley, H. C. STuDIEs IN THE ART oF RAT-cATcHING. 
New Edition. 2s. 6d. 

MY BoYHOOD. New and Popular Edition. With Illus­
trations. Crown 8vo. 2s. 6d. 

BuLGARIA BEFORE THE WAR, DURING SEVEN YEARS. 
•Crown 8vo. tos. 6d. t 

RIDE THROUGH AsiA MINOR AND ARMENIA. Crown 
• 8vo. ws. 6d. • 
• Barrett, W. F. EARLY CHAe>TERS IN SciENCE. see AwDRY. 

Barrow, John. LIFE oF SIR FRANCis DRAKE. Post Svo. zs. 
Ba1ry, ~ishop. see VvoRK OF THE CHURCH-CLASSIC PREACHERs. 

Bartlett, Sir E. Ashmead, M.P. THE-. BATTLEFIELDS oF 
THESSALY. \Vith Personal Experiences in the late War between 
Turkey and Greece. Large Crown Svo. gs. 

Bates, H. W. REcoRDs oF a NATURALisT oN•THJt AMAZONi) 
DURJ:\IG ELEVEN YEARS' ADVE~TURE'I\ND TRAVEL. With a Memoir 

• by EDWARD 
0 
CLo~. Portrait, Coloured Plates, Illustrations, an~ 

Map. Medmm"8vo. r8s. 
0 

• 

ABRIDGED Emn~ WITHOUT t'IEMOIR. (;rown f5vo. 
75. 6d. , • •• 

Battle Abbey Roll. see CLFELAND. • • Beaconsfield, Lord. • LETTE~s, AND "CoRRESPONQ~;:NcE 
WI1H Hii SISTER," r8,30-I852. Portrait. Crown Svo, 2s.; cloth, 
~~ . . 

• • • • .. 
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Beatrice, H.R.H•. Princess. AnvErhuRES 0 IN THE ~IFE oF 0 
CouNT GEoRGE ALBERT QF ERBACH. A True llt,~;>ry. Translated 
frcftn the Gt!rman. Por-trait and Woodcuts. Cro'<vn 8vo ros. 6d. 

Beazley: C. Raymond. THE DAw~ oF MoDERN GE~~APHY . 
A History.,:Jf Travel and of Geographical Science from ~e CC6nversion 

• • of the Roman Empire to aoo A.D. With reproductions of tHe 
principal Maps <>f the ti~e. 8vo• Vol. I. r8s. V~l. II. (A.D. 
gooe-rzso). • • • 0 

; 

Becke, Louis, and Jeffery, \Valter. TCHE NAVAL PI~>NiERs 
OF AusTRALIA. Pojjtraits and Illu~trations. Large Crown 8vo0 '1'5· 611. 

Becker, Michel. •e,. PooLE. • ·' • 
• B;ckett, Sir EdmUJ1d (Lord GriPI1t:horpe). "SHoULD THE • 

REVISED NEW TESTAMENT BE AUTHORISED?" Post 8vo. 6s. # •• Beddard, F. E. A BooK oF WHALES. Illustrated. 8v~ 6s. • 
(Pro~ressive ~cience Seriesj. • 

Bedford, Duke of. THE ·sToRY oF A GREAT •EsTATE. 
Crown 8vo. 65. 

Bell, Sir thas., SELECTED LETTERS oF. Crown 8vo. 12s. 

Benedicite; or• THE SoNG oF THE THREE CHILDREN. see 
CHILD-CHAPLIN. • 0 

Benjamin, Dr. G. \V. PERSIA AND THE PERSIANs. Illustr~ 
tions. 8vo. 245. • 

Benson, Archbishop. THE CATHEDRAL; its necessary place 
in 'he Life and Work of the Church. Post Bvo. 65. 

Benson, Margaret, and Gourlay, Janet. THE TEMPLE oF NiuT 
IN AsHER. A Narrative of Excavations at Karnak. With Map, 
Plans, and Illustrations. 8vo. 2rs. 

Berens. see SINGER. 
Berry, Arthur. A SHoRT HisToRY oF AsTRONOMY. (Unive1·sity 

Extension Manullls.) Numerous Illustrations. Crown 8vo. 65. • 

Berthelot, M. ExPLOSIVES AND THEIR PowERS. Translated 
'll.nd condensed from the French by C. NAPIER HAKE and \VILLift'tl 
MACNAB, F.I.C.E With Preface bg Lt.-Colonel J.P. CuNDILL, R.A., 
H.M. Inspector of Explosives. With Illustrations. 8vo. 245. 

Bertin, M. see RoBERTSON, L. S. 
Bertram, J. G. HARVEST oF THE SEA. Sketches ofFis1lerie's, 

&c. Third Edition.• Cr. 8vo. gs. 

Bevan, Canon. ANCIENT GEoGRAPHY. see STUDENTS' 
MANUA~S. • 

MoDERN GEoGRAPHY. seo STUDENTs' MANUALS. 
Bif>le Commentary. Explanatory and CC[itil;al. With• a 

.Revision of the Tra~Jation. By .tliSHOPS AND CLERGY OF THE 
ANGLICAI>' CHURCH. Edited by Canon "F. C. CoOK, M.A. 

•• THE OLD TEsttAM .. NT. 6 Vols. Medium 8vo. £6 rss. 
Vol. I. GE~Esis-t:l&uTERONCij!Y. • Vol. IV. JOB-SONG oF SoLoM<:* 

3qs. • 24~ • • • 
Vol. II. JosHUA-KINGS. 205. Vol. V. I:;;AIAH-JEREMIAH. 205. 

eVol. Ill. KINGS i.-EsTJIER'! l65. Vol. VL EZEKIEL-~Al-Atm . .zss. 
• • 
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• • • Bible. Commeptary._.!continued. • 

• 
• 

THE NE\fe:I'ESTAMENT. 4 Vol's. Medium ~vo. £+ 14s . 

~'- e 28S. e 
Vol. l· ST. MA~Hl~W-ST. LuKE. I Vol. III. RoMANs-P"ILEMON. 

Vol.,Il. Sir. J OHN-ACTii OF THE Vol. IV. HEBRifWS-REVELAltON 
APOSTLES. 265. e 28S. 

-- '{~E APocRYPHA. Ey \iA~ous .WRITER-s. E~ited by 
• Rev. HENRY WAGE, D.D. 2 Vo,s. Medium 8vo. 505. 

--. 'fHE STUDE .. ~'s EDITION. Abridged and Edited by 
Rev. J. ¥· FULLER, M.A. '!) Vols. Crow~ ~vo. 75. 6d. each. 

• • '- OLD 1'EsTAMEN'!. 4 Vol~-
Vol. I. GENESis-DRUTE~o'r,oMY. j Vol. III. •JoB-SoNGoFSOLOMjN. • 

,. Vol~j~- JosHuA-ESTHER. Vol. IV. IsAIAH-MALACHI. 
NEW TESTAMENT. 2 Vols . 

"Vt>I. I. GosPELs-AcTs. J Vol. II. EPrs'tLES-REVELATION. 
Biddulph, ColQnel John. Tmt XIXTH AND THEIR TIMES. 

An Account of the Four British Cavalry Regiments that have borne 
the number Nineteen. Cololi\'ed Plates, Plans, and other Jltlustra,tions. 
8vo. 16s. 

Bird, Isabella. HAWAIIAN ARcHIPELAGO; eR, Srx MoNTHs 
• AMONG THE PALM GRovEs, CoRAL R'EEFS, AND VoLcANOES oF THE 

• SA:><DWICH IsLA:-m~ Illustrations. Crown 8vo. 75. 6d. 
A LADY's LIFE IN THE RocKY MouNTAINS. Illustrations. 

Post 8vo. 7s. 6d. • 
--• THE GoLDEN CHERSONESE AND THE WAY'THITHER. 

Illustrations. Post 8vo. 145. 

UNBEATEN TRACKS IN JAPAN. Illustrations. Crown 8vo. 
75. 6d. 

Birds of Siberia. see SEEBOHM. 
Bisbop, Isabella Bird. KoREA AND HER .NEIGHBOURS. A 

Narrative of Travel, and an Account of the Present Position of the 
• Country. With Maps and numerous Illustrations from the A~or's 

• Photographs. 2 Vols. Large Crown 8vo. 24s. 
JouRNEYs IN PERSIA •AND KuRDISTAN. Maps and 36 

Illustrations. 2 Vols. Crown 8vo. 245. 

-- THE YANG-TsE VALLEY AND BEYOND. An Account of 
Journeys in Central and Western China._chiefly in the Province 
of Sze-Chuan, and among the Man-tze of the Somo Territory. 
With Map and Illustrations. 8vo. 2rs. net. 

Blachford, Fredk., Lord, Under Secretary fdt the Colonitts, 
1860-71. LETTERS. Edited~y G. 'E. MARINDIN. 8vo. I6S. • 

Blackie, C. ~E~<!RAPHICAL ETYMOLoGY; oR, DrcTIONARY oF 
PLACE NAMES. Third Ed;tion. CrowntBvo. 7s. 

Blakeney, Robert. see 'STURGIS. • 
Blennerhassett, Lady. see TALLEYRA~·D .• 

.. 
Btoxufield, BrsHof, MEMor: oF. • By HIS SoN. 8vo. ,;.2s. 

• • • Blunt.,Lad.Y Anne. PILGRIMAGE To NEJD. 2 Vols. Crown 
• 8vo .• 24s. • • 

• • • . . • 
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B!unt, Rev. J.• J. UNDESIGNED
0 

eCOINCj)IDENCES _IN THi • 
\VRITJNGS OF THE OLD .lND NEW TESTAMENT~.O An Argument for 
t'hllr Ver:fcity. Post 8vo. 6s. • • 0 

- HISTORY OF THE CHRIST!Al' CHURCH IN ~0 FIRST • 
• • THREE i:ENTURIES. Post 8vo. 6s. • • • 

THE PARISH PRIESTQ His Duties, 2\cquirements, a·nd 
QhligatiOJiS. f>ost 8vo. "6s.o • · • 

It" • • I 
UNIVERSITY SERMONS. Crown

0
8vo. 6s. • • 

Boas, F. S. SH~KsPERE AND His PR,J;;DEcEssoRs I~ THE 
ENGLISH DRA~A. Crown 8vo." 6s. (University E¥tension•Manuals.) 
Also Library Edi!i~n on lar~er papir.0 7s. 6d. J · • 

Boer Politics. ~ee GuYoT. • • • Bonney, Professor. VoLCANOES. (Progressive Sci~1fce Series.? 
Illustrated' 8vo. 6s. • 

Book of Common Prater. Illustratep with. Col~ured 
Borders, Initial Letters, and Woodcuts. 8vo. 18s. 

--r s~ TIFFANY. • 

Borrow, GeoJCge. THE BIBLE IN SPAIN. With Notes, 
Glossary, Map, and Eagravings. Edited by ULICK BURKE. zlJols. • 
Crown 8vo. rzs.; New Edition. 6s. • 

THE BIBLE IN SPAIN. Cheap E3ition. With Portrait. 
• 25, 6d. 

-- • TwE GYPSIES oF SPAIN: Their Manners, Cu~toms, 
Religion, and Language 2s. 6d. New Edition. Crown 8vo. 6s. 

LAVENGRO: Scholar, Gypsy, and Priest. A new Edition. 
Collated with and revised by the original MSS., with the suppressed 
portions restored, and the whole annotated by ProfessorW. I. KNAPP. 
lllustrated. Crown 8vo. 6s. 

LAVENGR~. Cheap Edition. Post Svo. 2s. 6d. • 

0 
RoMANY RYE. A Sequel to Lavengro. A new Edition. 

Collated and revised in the same manner as "Lavengro,~0 by 
Professor W. I. KNAPP. Illustr~ed. Crown 8vo. 6s. 

RoMANY RYE. Cheap Edition. Post 8vo. 2s. 6d. 
-- WILD WALES : Its People, Language, and i'ce~ry. 

Post 8vo. 25. 6d. New Edition. With Illustrations. Crown 8vo. 6s. 

LIFE. see K'"NAPP. 

Boswell's L\fe of Samuel Johnson, LL.D. Including 
• the T~ur to the Hebrides. Edited by J. WILSON CROKER. Portraits. 
• Medium 8vo. I25. • o 

0 Bowen, Lord. VIRGIL IN ENGLISH VER~E, oECLOGUES"AND 
• 1ENEID

0 
Books I.-VI. Map and"Fr.ontispiece. 8vo. 125 . 

• •-- A BIOGRclPHICAL SKETCH, with Selections from his 
Unpubli!ihed P.oert\s. By Sir H. STEWART CuNNINGHAM, KC.I.E. 
Fcap. 4to. I05. 6d. o • • 

Boy~n the Peninsula!;" War. seeoSyu~Gis. 

Boyd~Carpenter. see RrPoN. 
• • 
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•Bradley, D~an.e AR1~uR PENRHYN STANLEY: Biographical 

• Lectures. ,erown 8vo 3s. 6d. • , • 

Brand11 Professo;. LIFE oF SAMUEL TAYLOR CCJ.LERID~E. \iVith • 

• 

~!"trait. Crown 8vo. ''us. . . . , . . 
Bray, Mrs. REvoLT OF THE PRQj[ESTANTs oF THE CEVEN~Es. 

Cro'.Wl'8vo. ros. 6d. • • • • • 
\ . . . . 

BreWeT, Rev. J. S .• THE ENDOWMENTs AND EsTABLISHMENT 
• oF THE CHuRc'! OF ENGLAND. ,Edited by L. T. DIBDIN, M.A. 

Ilost 8vo. 6s. • • 
-•-- Hll'ME~·hsTORY ~F ENGLAND. see ~!UDENTS' MANUALS. 

• ~ridg~s, Mrs. F. D. A ~ADY's TRAVE~s fN JAPAN. 8vo. I~s. • 
• Brine, L~ndesay. THETAEPING REBELLION IN CHINA, ITS RisE 

'AND PROGRESS. 8vo. 105. 6d. • 

Bri\ish J\ssocif.tion Reports.· 8vo. 
• * • The Reports for. the years r83r to r875 may be obtained at the 

Offices of the•British Association. • 
Glasgow, r876, 255. Canada, r884, 24s. I Edinburgh, 18g:Z, 245. 
Plymouth, 1877, 245. Aberdeen, 1885, 24s ~ttingham, r893,24s. 

• Dublin, r878, 245. Birmingham, 1886, 24s.• Oxford, 1894, 245. 
• Sheffield, 1879, 245. Manchester, r887, 24s.! Ipswich, 18t;15, 24s. 

Swansea, 188o, 24s. • Bath, 1888, 245. i Liverpool, 18g6, 245. 
York, r88r, 24s. Newcastle, 188g, 24s. I Toronto, 18<}7, 24s. 
Southampton, 1882, 24s. Leeds, r8go, 24s. Bristol, r8g80 z"4s. 
Southport, r883, 245. Cardiff, r8gr, 245. Dover, rigg, 245. 

Brocklehurst, T. U. MExico To-DAY: A Country with a 
Great Future. Plates and Woodcuts. Medium 8vo. 2rs. 

Brodrick, Miss. OuTLINES oF EGYPTIAN HisTORY: Based • 
on the Work of MARIETTE BEY. Translated and Edited by MARY 
BRODRICK. A new and revised Edition. With Maps. Crown 8vo. ss. 

Br~oke, Sir Victor. A MEMOIR. Edite~ by 0. LESLIE 
• STEPHEN. Portraits and Illustrations. Crown 8vo. r2s. • 

B•ooks, N. THE SToRY oF MARco PoLO. Many Illus­
trations. Crown 8vo. 6s. • 

Brough, Rev. J. THE CHILDHOOD AND YouTH oF ouR LoRD. 
Bj.sed on the Gospel Narrative, and Illustrated from Information as 
to the Manners and Customs of the Jews of Palestine. Crown 8vo. ss. 

Brown, Prof. G. Baldwin. THE FINE iRTS. With Illustra­
tions. Crown 8vo. 3s. 6d. (University Extension Manuals.) 

Browne, Bishop Ed. Harold: A MEMOIR. I5y the Very Rev. 
G. \V. KrTCHIK,.Dean of Dufham. • With Portraits. 8vo. r8s .• 

BI"ownlow, Oou:g.tess. REMlNISCENcEs oF A SEPTUAGENARIAN. 
Crown 8vo. 7s. 6d. • • • • • 

Brugsch, Professor. A HISTORY OF E~YPT UNDER THE. 
PHARAOHS. Derived entirely from Monul!!enJs. A ilf-W and thoroughly 

• revised Edition. Edited bye.'\1. BiODRICK. Maps. 8vo. r8>. 

Buckingham and• <!handos,• D.uchess of. GL!MP~ES OF • 
~OUR <ioNTINENTS. Letters written c\,uring a Tour in Australia, ~ew 

• j:earand and North America, in r8g3. Crown 8~. gs. net . 
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Buckland, De<tn. LIFE AND CoRt~.ESPOb/DE~cE. . By h6s 

paughter, Mrs. GoRDON• Crown Svo. 12s. o 0 . . . . • BulgaPia. see BARKLEY- HuHN-DicEv. . . . . 
Bunbury, ~ir E. H. A HisToR\ OF ANciENI G~~GRAPHY 
• • AMONG THE GREEKS AND JOoMANS. Maps. '2 Vols. 8vo. 215. 0 

Buonaparte. ste N APOLiWlJ I. • • 
• • • I 

Burbidge, F. W. THE GARDENs fiF THE SuN.; tR, A 
NATURALIST'S JoUR:-IAL 1:-1 BORNEO AND lHE SULU ARCHI!OELAGO, 
Illustrations. C\'own Svo. 14-'· • 

Burghersh's, L!tcfy, LET"PERS f;olln GermM{y a'nd Frarl'ce 
o during the Cal!!paign from 1813-14~ Edited by her Daughter, Ladf 

RosE WEIGALL. Portraits. Crown Svo. 6s. • • • • 
Burgon, De<!Jl. A Biography. By E. MEYRICK Gou._BURN~ 

D.D. Portraits. 2 Vols. 8vo. 24s. • • 
THE REVISION REVISED. Svo. Hs.• • 
l.IvEs OF TwELVE GooD•MEN. Portraits. tlvo. I6s. 

Bu·rgoyne, Sir J. see HEAD. 
Burn, Col. NAVAL AN)) MILITARY TEcHNICAL DicTIOI)!,ARY 

OF THE FRENCH LANGUAGE. Fifth Edition. Post 8vo. 155, O 

Bury, J. B. HisToRY oF THE RoMAN 19MPIRE. see STUDENTS' 
MANUALS. 

Butler, Samuel, D.D., Headmaster of Shrewsbury S.chool, 
and • afterwards Bishop of Lichfield (rJgo-I84o). Life by his 
Grandson, SAMUEL BuTLER. With Portraits. 2 Vols. Svo. 24s 

Butler, Sir VI/. F. THE LIFE oF SIR GEoRGE PoMEROY-
CoLLEY- r835-188r. With Portrait, Maps and Illustrations. 
Svo. 21s. 

Buttmann, P. [;. LExiLoGus; oR, GREEK VERBs. i'ifth 
Edition. Svo. 12s. 

- GREEK VERBS. Crown Svo. 6s. o. 

Buxton, Charle~. MEMOIRs oF EIR THoMAS FowELL Bux1!oN, 
Bart. Portrait. Svo. 16s. Popular Edition. Fcap. Svo. ss. 

NoTES OF THoUGHT. Post 8vo. ss. 
• • Buxton, Sydney C. A HANDBOOK TO THE PoLITICAL 

QuESTIONS OF fHE DAY; with the Arguments of either side. 
Ninth Editiun. Svo. 10s. 6d. (With Appendix, 12s.) The Appendix 
separately,.in paper cover. Svo. zs. 6d. 

FIN~NcE AND PouTics.o I783-I885. z Vols. 
• HANDBOOK To THE DEATH DuTIEs~ .Pq,st Svo. 

Byron's, L9rd. LIFJ9 AND WoRts---

26s. 
3S.• 6d. 

.• PoETICAL ANO> PRosE \VoRKS. A New Text, collated 
with the Drigilllll "'Mss. and Revised Proofs, with many hitherto 
Unpublished Additions Cc>ntairl!.ng numerous Portraits. PoET~Y 
l!:dited by ERNEST HARTLEY. COLERIDGe: (6"eeoLERIDGE). LETTERs 
Edited by RowLAND E. PROTHERO (see PROTHERo). Tp bec~pleted 

• in 12 Vols. Crown Sv&. 6s. each. • • • 
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• • 
Jiyron's, Lord. ~IFE ..\ND WoRKs-contimteJ . 

• • LIFE, ~ET,.ER:;i, •ND JouRNAts.. By T~MAS l\~ooRE . 
Portqpts. Royal 8vo. 75. 6d. • 

LIFI•AND PoETICAL \iVoRKs·. Popular Edition. Portraits!" 
2 V~ls. f{oyal 8vo. r's5. • .• 

PoETICiL WoRKs. LibJ'ary .l1rjition.. li'ortrait. 6 Vols. 
~·'~ . . 

PoE~CAL WoRKs.• Popular Edttion. Royal Svo. 7s. 6d. 
P~Ei'ICAL WoRK~. Pead Edition. 2s.-6d. Cloth, JS. 6d. 

• PoETICAL ~RKs. Jllocket Edition. ~ \'ols. r6mo.' In 
• a case. 2I5.; or separate~~. viz.: 

0 
• • 

• •cHILBB HARoLD. 2s. 6d. TALEs AND PoEMs. 2-s. 6d. 
•MISCELLANIES. 2 Vols. ss. DRAMAi AND .·PLAYS . 

• 2 v.ols. ss. DoN JUAN At<D BEPPO. 2 Vols. Iss. 
Caillard, E. IYr. -ELECTRICITY. A Sketch for ,General 

Readers. With Illustrations~ Crown 8vo. 75. 6d. • 
THE INviSIBLE PowERS oF NATURE. Some Elementary 

Lessons in Physical Science for Beginners. Posto8vo. 6s. . . ' 
-- PROGllESSIVE REVELATION; OR, THROUGH NATURE TO 

• Goo. Crown 8vo. t{Js. 

Caldecott, Alfred. ENGLisH CoLoNIZATION AND EMPIRE. 
Coloured Maps and Plans. Crown 8vo. 3s. 6d (U1~i!!ersity 
Extension Manuals.) • 

Campbell, Lord. AuToBIOGRAPHY, JouRNALs AND ,oRRESPoN­
DENCE. By MRs. HARDCASTLE. Portrait. 2 Vols. /8vo. 30s. 

LoRD CHANCELLORS AND KEEPERS oF THE GREAT 
SEAL OF ENGLAND. From the Earliest Times to the Death of Lord 

eEldon in 1838. ro Vols. Crown 8vo. 65. eac~ 

-- CHIEF JusTICES OF ENGLAND. From tli.e Norman Con­
. • quest to the Death of Lord Tenterden. 4 Vols. Crown 8vo. 6s. lft!Cb. 

Cadtpbell, Thos. EssAY ONeENGLISH PoETRY. With Short 
Lives of the British Poets. Post 8vo. 3s. 6d. 

Campbell, Rev. Lewis, M.A., LL.D. SoPHOCLES. The Seven 
1 Pl~s in English Verse Revised. Crown Svo. ros. 6d. 

LETTERS OF JowETT. see JowET'r. 1 
LIFE OF JowETT. see JowETT. 

Carey, LIFE oF. see GEoRGE SMITH. • 
Carp1ichael, MontWJmery. IJ'Tus~ANY. Many Illustratione; 

Crown 8vo.• • 
Carnarvon, Lord. PoR"OOGAL AND GA~ICIA. Post.Svo. 3s.•6d. 

Carnarvon, Fourth Earl of. PROMETHEUJi Bd'uND. Translated"• 
• into English Verse. Crow~Svo. 6s. • • 

-- • THE DEFE~E. Qf THE _EtMPIRE. A Selection. from 
Lll.tters ~nd Speeches. Edited by Lieut.-Col. Sir G. SYDENHAM 

.ClARKE, R.E. With Map. Crown 8\ro. ss. • • 
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io Mf{. MUimAY;S CO:\fP.P.E;l'£' ,CATALOGUE 

0 • 

.Carnarvon, Feurth Earl of. REMtr.ISCElifES.oF ATHENSJtND • 
THE MoREA. Crown ~vo. 7s. 6d. o 

0 
CarnGgie, 'Rev. W. H. SoME PR,NciPLEs oF RELIGrou~ 

EDUCA'flON. Four Addresses ineWorcester Cathedra,eoCrown 8v., . 
• 2S. 611. e o 

•.__ CHURCH TROUBLE3:1AND CoMMON "SENSE. Crown'8vo. 
2S. 6d. • 0 0 0 • • e 1 

Cartwright, Julia tMrs. Ady). THE fAINTERs oF FUIRENcE. 
From the 13th to the 16th Centuries. Illustrations C~own 8vo. 

\ 6s. net • • • • 
Cartwright, W.•c. Tr.~E JEsl.flTs: TH~ CoNsnTutroN 

o \ AND 1'EACHI .. G~ 8vo. gs. O e e 

Cavalcaselle's \tVoRKS. see CROWE. • • • . . 
Cecil~ EvelJ~n. ON THE EvE oF THE Vv AR. A N ar\ative of. 

lmpressions during a ]o1o1rney in Cape Colony, the :free SPate, the 
Transvaal, Natal and Rhodesia. With ltap ancf Illustrations. 
Crown 8vo. 3s. 6d. 

_.__ -pRIMOGENITURE. A short history of its development 
and practLcal effect. tlvo. ros. 6d. 

Chamberlain, Basil Hall. THINGS JAPANEsE. Being ~otes • 
on ';'arious subjects connected with J :wan, for the use of travOllers 
and •others. Third Edition, revised. Grown 8vo. 7s. 6d . 

• see' HANDBOOK OF JAPAN. 
Chaml1ers, G. F. HANDBooK DicTIONARY, E~GLisH, 

FRENCH, GERMAN. For Travellers. Post 8vo. 6s. 

Chaplin. see CHILD-CHAPLIN. 

Charles, Mrs. Rundle. OuR SEvEN HoMEs. 
biographical Reminiscences. Illustrations. Second Edition. Crown 

Auto-

8vo. 7s. 616 • 
Charlotte,. Princess. see W EIGALL. 
Cflild-Chaplin, Dr. BENEDICITE; oR, THE SoNG OJil 

0
THE 

THREE CHILDREN ; being IllOstrations of the Power. Beneficence, 
and Design manifested by the. Creator in His Works. Thirteenth 
Editi011. Crown 8vo. 3s. 6d. 

Childers, Lieut-Col. Spencer. THE LIFE AND CoRRE:PoN­
DENcE OF THE~T. HoN. HUGH C. E. CHILDERS. With Portrait. 
Demy 8vo. 

Chisholm, Mrs. PERILS oF THE PoLAR SEAS. True Stories 
1 of A~ctic Discovery alid Adl:)enture. Illustrations. Post 8vo. 6s. 

Christmas in French Canada. Bf Lovrs FRECHEtTE. 
Illustrations. Cro~n 8vo. 6s. , • 

Church, The, e:nd the Age: Essays on the Anglican Church. 
• • 1st Series. 8vo.-. J4S. 

• • , " 0 ,, • 2nd Series. 

Cht.ffch Problems. see HENSON. o o 

G:hurch Reform Essa.ys. see GoRE. • 
• 0 .. 

• 
• 

• 
0 • 

8vo. 

• 
• • 
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Qlurto~, Archde;con . .]WoETICAL REMAINS. Post 8vo. 7s. 6tl. 
_--- GoNGOR~ An Essay on the.Times of Philip III. and 

IV. of Spain. 2•Vo~. Crown 8vo. r!;5. • • • 
•"Clarke, lhreut-Col. Sir G. :iydenham, R.E. TffE NAvY AND• 

---' • THE.NATI~N. By Sir G. CLARKE and J. R. THURSIFIELD. Wi~h• 
.....- Maps. 8vo. 145. • 

Rl\')~A's SEA PowER'; PA~T'AND PR!sE~T; OR• THE 
RISF, OF THE Russi.N NAVY. Wl"th Map; and Diagrams. Crown 
8vo. 65. 

Claren~, H.E..H. rhe late Uuke of. !\ Memoir written 
• with me s ... tion of I-P.R.H. th~a Prince ~£-Wales. By JAMES 

• EDWARD VINCENT. With Pd'rtraits and Illus~aW.ons. Crown 8vo. g5. 

Cl4ssic • .P.reachers of the English Church. Lecture: 
• deJiveted at St. James'. 2 Vols. Post 8vo. 7s. 6d. each. 

• Clasiical Maps. see p. 39· • 
Clevelan<r. Duch~ss ,of. THE BA;.TLE ABBEY RoLL. With 

some account of the Norman 1--ineages. 3 Vols. Small ~to. 48s. 

Clive, Lord. see GLEIG. 
Clope, C. M. ADMINISTRATION oF JusTicE u~DER MILITARY 

AND MARTIAL LAw, as applicable to th"e Army, Navy, and Auxiliary 
• Forces. 8vo. 12s. • 

MILITARY FORCES OF THE CROWN. 2Vols. 8vo. 2rs.each. 
Cloete, Hon. Henry. THE SToRY oF THE GREA'r BoER ]'~EK, 

A~V THE ORIGIN OF THE SoUTH AFRICAN REPUBLICS. •Edited by 
his Grandson, W. BRoDRICK-CLOETE. Crown 8vo. Cloth, IS. 6d.; 
sewed, Is. 

Colebrooke, Sir T. E. LIFE oF HoN. lVIouNTsTuART 
ELPHINSTONE. 2 Vols. 8vo. 265. 

Cole,ridge, E. H. THE PoETICAL WoRKS oF BYRON. A new 
Text, collated with the original MSS. and reviseti Proofs, with many 
hitherto unpublished additions. To be completed, with the Letters, 

• in 12Volumes. Illustrated by Views and Portraits. Crown8vo. 65.each 
• Already published: • 

Vol. III. THE GIAOUR, Vol. IV }'RISONER OF CHILLON, 
Vol. I. THE EARLY POEMS. I Vol. II. CHILDE HAROLD. 

t BRIIDE OF ABYDOS, &c. MANFRED, VISION OF JuDGMENT, 
&c. 

Coleridge, H. N. GREEK CLAssrc PoETS~ Fcap. 8vo. ss. 6d. 
Coleridge, Samuel Taylor. see BRANDL. 

TABLE TALK. Portraitj, F«;ap. 8vo. _3s. /Jd. 
Coles', John. Su:!MER TRAVELLING IN IcELAND. \Vith •a 

Chapter on°Aslfja by E. D• MoRGAN. ~ap and Illustrations. r8s. 
Colley, Sir George Pon1eroy, Life of General. ·see BuTLER. 
Colonial Library. see HoME AND Co~NI!L LIBRARY. •. 
C~mparative Le~islation,•] ou!irlal of. Q~art;rly. 8vo. ss. 
Compleat Bachelot. • A No~el. By Ouv.ER O~wNs. ' 

• down ~vo. 2s. 6d. net. • 
• • • . . • 

• 
• • • 
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12 IV~R. MURRAY'S COMPcL~YE,CATALOGCE 

• 0 • . y 
• Compton, Rw. Berdmore. A M~liOIR Q,F EDWARp MEYtuq · 

GoULBURN, Dean of :ijorwich. With Portilit\;. Crown 8vo. ssj 
Co&cie, LfFE OF. se~ STANHOPE. • • • 

• Cook, Canon F. C. THE RE"'sED VERsiON or "rCJ,rE THRJ~· • 
• • Fms' GosPELs. 8vo. 9s. • . • • • -......-... 

THE 0F.IGINS OF fANGUAGE AND RELIGI.q;<. Svo. rss~ • ..$! •. , 
Cooke, C. -.r\.inloch. see •1 ECK. • 

0 • 
Cooke, John. PREPARATORY GEOGRA~HY FOR IRISH ~cHooLs. 

Coloured and ~elief Maps, Pl'ans and Views. Sm_j,ll Crow'b 8vo. IS. 6d. 

Cooke, VI/. H.• -puNcumB's HlhoRv ANr? ANTIQUITIEs oF 
0 HEREFORDSI'!IRE. Vol. III. ~\?'ith Map and Illustr~tions. 4to . 

£2 rzs. 6d. o • • • 

Additions to Vol. II. pp. 359-404. With"Ind.ex. rss;. 

HmmRED oF GRIM.SWORTH. Part I. I7~· 6d. • 
, , Part !I. 25s. 

~ookt?ry, Modern Domestic. • Adapted for Private Families. 
By a LADY. Woodcuts. Fcap 8vo. ss. 

see ME,-ER's Dit;TIONARY. o • 

Cordier, Professor Henri. MARCO PoLo. see YuLE. o 
0 

Cornish, F. W. CoNcisE DicTIONAl<Y oF Gl<EEK AND RoMAN 
• ANTIQUITIES. Numerous lllustrations. Royal 8vo. 21s. 

--• THE PUBLIC ScHOOL SPEAKER. A Selection• of the 
most suitable Passages from Classical, English, and Foreign Authors 
for the purpose of Recital in the Public Schools Large !wo. 7s. 6d. 

Cost of Sport. see AFLALo. 
Cotterill. see ELTON. 
Cowper, Cou~ess, DIARY OF, 1714-1720. 8vo. lOS. ed. 
Crewe, Earl. see HouGHToN. 

0 
C?ipps, Wilfred. OLD ENGLISH PLATE: Ecclesiafltical, 

Decorative, and Domestic, it~ Makers and Marks. Sixth Edition. 
Revised and Enlarged. With 123 Illustrations and 2,6oo facsimile 
Plate Marks. 8vo. 2rs. 

* • • Tables of the Date-Letters and Marks sold separate!;. ss~ 
OLD FRENtliH PLATE: Its Makers and Marks. With 

Tables of Makers' Marks, in addition to the Plate Marks. 8vo. 
lOS. 6d. e 

Croker, Rt. Hon. ]. ~. COJRRESPONDENCE AND JolJRNALS. 
• Edited by the late LoUis J. JENNINGS. Puttrait. 3 Vols. 8v~ 45s. 
-- EssAYs oN TJIE EARLY• PERroD• oF THE FRENCH 

• REvor.uTION. 8vo. 15s. • 

.• -- HisToRyOoF ~HE GuiLLOTINE. r6mo. rs . 
Crookes, ~ir William. THe,: ·WHEAT PRoBLEM. '!'he 

0 Presidential Address to ~e British o\,~oc,ation in 1898. ~evised 
with Additions, including a Reply to his Critics. cr.,wn 8io. Cloth, 

• 

• 3s. 6d.; sewed, 2s. 6d. • • • 

• 
• 
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• • OF \.O.R~S IN PRINT. .. . I3 

• • •Crgwe and Cavalcase~. A HisToRY oF J='AINTING: In. 
Italy 'from the .tcond to the Fourteenth Century, drawn up from 

• fresh Materi8ltaf~r ~searches in the Nchives of h 01.ly, and9rom 
personal. inspection of the Worl<s of Art scattered thr~ghout 
Euro~~. By J. A CRoWE attd G B. CAVALCASELLE• Vols. I., II. 

.and Ill.-Tile Schools of•Milan, Umbria, Florence, an<+ Siena. A 1 
New Edition, with'Editorial Notes t.> Professor DouGLAS, assisted" 
by S A .• gTRONG, Librarian elf th~Ht>use of Ldtds, with upwards 
of ~oo 'llustrations. Large Demy 8\00, • ' • 

LIFE AND Tn!E~ OF TITIAN, with some account of 
hi,.F~mily. Illustra'tions 2 V,.!s. Svo. 2rs. • 

_, RAPHA'EL '-lris Life al!ld \i\Torli:s. 2 Vt!l~. Svo. Vol. I., 
• rss., Vol. II., r8s. • • ' • • 

c,_o~e. ~ior. Joseph A. REMINISCENCES OF THIRTY·FIVE 
YE~S ~F MY LIFE. With Plans. Svo. r6s. 

• • Cumn!ing, R. Gordon. FivE YE~Rs OF A HuNTER's LIFE 
IN THE fAR INTE:\IO~OF SouTH AFRICA. Woodcuts. Post Svo. 6s. 

Cunningham, Prof. \i\1., D.D. THE UsE AND ABwsE oF 
MoNEY. Crown 8vo. 3s. (Unive1·sity Extension Manuals.) • 

CurtiiJ,s, Professor. STUDENT's GRI':OEK GRA~MAR, for the 
• Upper l·orms. Edited by Sir WM. SMITH. Crown Svo. 65. 

-- ELUCIDATIONS oFerHE ABOVE GRAMMAR. Translated by 
EvELYN ABBOTT Crown 8vo. 75. 6d. 

FIRST GREEK CouRSE. Crown Svo. 35· 6d. 
S

1

MALLER GREEK GRAMMAR, for the Middle and.Lower 
Forms. Abridged from the larger work. Crown Svo. 3s. 6d. 

AcciDENCE OF THE GREEK LANGUAGE. Extracted from 
the above work. Crown Svo. 25. 6d. 

PRINCIPLES OF GREEK ETYMOLOGY. Translated by A. 
<!.WILKINS and E. B. ENGLAND. 2 Vols. Svo. 11285. . 0 

--. THE GREEK VE-RB: Its Structure and Development. 
J'ranslated by A. S. ·wiLKINS and E. B. ENGLAND. Svo. rz5. • 

Curzon, Hon. Robert. VISIT!! To THE MoNASTERIES oF THE 
' LEVANT. Illustrations. Crown Svo 7s. 6d. 

Cust, GeQeral. \VARRJORS oF THE CiviL WARS OF FRANCE 
AND ENGLAND. 2 Vols. Post Svo. I65. 

\VARRJORS WHO HAVE COMMANDED FL~ETS AND ARMIES. 
2 Vols. Post Svo. 18s. 

ANNALS oF THE WARs-r8th Century. Wi;h Maps.• 
5 'Jols. Post Svo. •55. each. • • 

0 

, , ,, rgth Century. \Vith Maps. 
4 Vols. Post Svo. 55. e¥h~ • 

• 

• 

• 

• 

Cyclist's Road Book, from London throu,;h Chichester, •• 
Portsmouth, Southampton to the New Forest~ a~d bac;j< by Ramsey, • 

• Winchester. Dorking, Leatherfl.ead,j-nd Epsom. With a Road Atlas 
at

0

the end of the ~o\i. eFcap. Svo .• 25. • 

Danger~us 'J;rades. see OLIVER. . . . 
• • • . . • 

• 
• • • • 

• 
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l!>arwin, Charl~s. LIFE AND LE~ERS, q_with an .Auto bill- • 
,graphical Chapter. Edited by his Son, FRA~i)IS DARWIN, F.R.s. 
'"P~rtrait~ 3 Vols. !tvo. 365. • • 

• Popular ]!,dition, condensed in I vee~. Crown 8vo. 75 .. ~ • 

..-- AN •ILLUSTRATED EDITION 'oF THE YoYA~E o.- A 
NATURALIST RoUND THE WoRLD IN H.M.S. BEAGLE. roo Illustra-
tions. J14ed. avo. 2I5. • 0 • . • , • • • 

JoURNAL OF A NATURALIST DU~ING A VOYACOE \.oUND 
THE 'VoRLD. Popular Edition. With Po~rait. 35. 6d. • 

-- ORIGIN OF.~ECIES BY l'viEANO> OF NATWL .SEi.ECTI~N. 
Library Edition. 0 2 Vol~ I25.0 • I Vol. 65., Popular Edition. 

o 25. 6d. net. • - • • • 
DESCENT OF MAN, AND SELECTION IN Rlf.~ATION Til 

SEX. WOQPCUtS. Library Edition. 2 Vols. 155-; Popular Editi~l. 75. 6d . • 

VARIATION OF ANIMALS AND PLANT"c, UNDE~ DoJJESTI-
CATION. Woodcuts. 2 Vols. IS5. • 

liXPRESSION OF THE EMtTIONS IN MAN AND ANIMALS. 
With Illustrations. I25. 

VARIOU~ CONTRIVANCES BY WHICH ORCHIDS 0 ARE • 
FERTILIZED BY INSEC;.S. Woodcuts. J5. 6d. 

MovEMENTS AND HABITS oP CLIMBING PLAN°Ts. 
Woodcuts. Crown 8vo. 65. 

--• o INSECTIVOROUS PLANTS. \Voodcuts. gs 

cR.oss A:-ID SELF-FERTILIZATION IN TH~ VEG~TABLE 
KINGDOM. 95. 

DIFFERENT FoRMS oF FLoWERS oN PLANTS OF THE 
SAME SPECIES. 75. 6d. 

THE FoRMATION oF VEGETABLE MouLD THROUGH THE 

0 
AcTION OF '\l/'oRMS. Illustrations. 65. • 

Darwin, George Howard. THE TIDES AND KIND~ED 
0 PHENOMENA OF THE SOLAR SYSTEM. 'With Illustrations. Cr -of3vo. 

75. 6d. 0 

Darwin, Major Leonard. BIMETALLISM; a Summary and 
Examination of the Arguments For and Against. C~own j>vo. 
75. 6d. 

David, Mrs. Edgeworth. FuNAFUTI; oR, THREE MoNTHS oN 
A REMOTE CoRAL IsLAND. An Unscientific Account of a Scientific 
Expedition

0 
With a Postscript by Professor BoNNEY, D.Sc. With 

lllustt'htions. 8vo. I25. -
Davy, Sir Humphry. C~NsotATIONS INoTRAVEL; OR,• ~AST 

DAYS OF A PHILOSOPHER. Woodcuts. FCaiJ. 8~0. 35. 6d. 

--• SALMDNIA; oR, 
0

DAYS oF l<'uY FISHING. Woodcuts • 

• • Fcap. 8vo. ~- 6d. 

De Arteaga1 F •• S~ANISH PRr~ciPIA. see SMITH's SPAN~H 
CouRSE. o • • 

. De C'osson, Major E. A. THE CRA~L~ oF THE Bwl\ NILE; 
• a Journey through Aby!sinia and Soqda,n. ~ Vols. f>o~ 8vo,. 2I5, 

- . . 
0 

• . . 
• 

• 
• • 0 
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·De. Coss~m, M:ajor E. ~. DAYs AND NIGH;;rs oF SERVIcE. 
WITH SIR GERAlD GRAHAM'S FIELD fORCE AT SUAKIM. Plan and 

• Illustrations. ~roo.vn ivo. 14s. .; • 
De Cresji,gny, Rose C. s'e HuTCHINSoN. • • • 
•Del~ierr&, Q. SKETCH" OF THE HISTORY OF• FLEMISH 

LITERATURE. 8vo." gs. e e • 

Denison, .it~ Bon. John Eve'tyn. • MoTES., FROM MY Jou~NAL 
. wll\;;N .SPEAKER oF THj HousE oF toMMONS, r857-r882. With a 

Preface by HIS NIECE. With 2 Photogravure Illustrations. 4to. 
I05• c.t. net. • • • · 

Derfnis, George'\, THE Crr-.Es AND .CEMETBIR~s oF ETRURIA. 
• 20 Plans and 200 IllustratioM~ 2 Vols. Me~UJil 8vo. 21s. • 

D~rtly, ta.rl of. ILIAD oF Ho~1ER RENDERED INTO ENGLISH 
BLPe'!K VERSE. With Portrait. 2 Vols. Post Svo. 10s. 

ne R~s. Georgiana, Lady, A SKETCH OF TH~ LIFE OF. 
By her ~aughter«he Hon. Mrs. Swi~ITON. Crown 8vo. 7s. 6d . . 

Dicey, Prof. A. V. \rJHY ENG ... AND MAINTAINS THE UNION. 
Fcap. Svo. rs. • 

A LEAP IN THE DARK. Crown 8vo. 3s_. 6d. 
• Dicel, Edward. A PEASANT STKfE. An Account of 

Bulgaria in r8g4. Svo• I25. 

Dictionaries. see SMITH-JULIAN-BURN-CoRNISH­
BL:..cKm-J ANNARIS-MILNE, &c. 

Dilke, 'Sir C. W. PAPERS oF A CRITIC. Selecte~. ~ith 
Biographical Sketch. 2 Vols. Svo. 245. 

Dollinger, Dr. STuDIEs IN EuRoPEAN HrsToRY. 
Academical Addresses. Translated by MARGARET W ARRE. 
8vo. qs. 

Being 
Portrait. 

j..DDRESSES ON HISTORICAL AND LITERARY SUBJECTS. 
Translated by MARGARET W ARRE. 8vo. 14s. t 

Doy~, J. A. see FERRIER. 
• Ora~, Francis. see BARROW .• 

. Drinkwater, John. HisTORY~JF THE SIEGE oF GIBRALTAR, 
1779-1783. With a Description of that Garrison. Post 8vo. 25. 

Du Chailtu, Paul B. THE VIKING AGE. The Early History, 
Manners, and Customs of the Ancestors of t;Pe English-Speaking 
Nations. \\lith 1,300 Illustrations. 2 Vols. Svo. 425. 

THE LAND OF THE LoNG NIGHT. A Narrative of a 
\Vinter's Journey from Copenhagen to .the Extreme llrort.lt. 24 full- • 
page Illustrations. 8vo. 75. 6d~ • 

-- 'LAND OF 'fHF. MIDNIGHT SuN. Illustrations. 2 Vols." 
Svo. 365. ~ • • • 

EQUATORIAL AFRICA AND AsHANGO LANJir A'dventures 
in the Great Forest of Equatorial Africa. C,own Svo. 7s. 6d. •, 

--• J,vAR THE VIKING. A •Ro~ntic H~story• based on 
authentic facts of !II.eam:l IV. Cent4j.ries. Crown Svo. 65. • 

Duff., Rt! Ho~. Sir M. E. Grant, G.C..S.I. see GRANT DuFF, . . . • • . . 
• 

• 
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"r6 MR .• MVRRAY'S COMPLli;T~.cCATALOGtl'E . . - . 0 

Dufferin, Lord. LETTERs FROM HP<i'H LATITUP>Es. A Yactt 
0 

Voyage to Iceland. Woodcuts. CrowT:t 8vo. ~s. 6d. · 0 

-- •LISPINJ:;S FROM ~W LATITUDES,j Oie, 'AlE JoURNAL OF 0 

THI! HoN0 IMPULSIA GusHINGTON. With 24 Plates. 4to. zrs. • • s ., .o PEE<;HES IN INDIA, I88f-O. , 8vo. gs. 
:Ot!fferin, Lady. OuR VICC:REGAL LIFE IN INDI:, J8°84-r8tl8. 

Portrait. • Cro~n ~vo. !'5. ea. J'd.so 2 Vols., large ~!Qw,n 8vo. 245. 
!vJ:y CANADIAN Jou~NAL, r872-78. ExtracJs • from 

Home Letters written while Lord Duffefin was Governor-&eneral. 
Crown 8vo. I2S. net. • • • 0 

Dufferin, Lady, •Oountess. of Gi~rd. So~, PoEMS A~D 
VERSES. Editid ~y her son, the l'I!:~RQUESS OF DUFFERIN AND AVAo 

0 Third Edition. Crown 8vo. r2s. • • . . . 
THE SoNGS, set to Music by herself an~ ~thers.• 

CompanioRVolume to the above. \Vords and Music. Crown 8v
0
o. gs. • 

Dunmore, Lord. THE· PlMIRS: a Narr~ive o~ a Year's 
Expedition on Horseback through Kashmi~ Western Tibet, Chinese 
1 arcary, &c. With Maps and Ilh~trations. 2 Vols. Large Crown 8vo. 

0 245. 
Durand, Colonel Algernon. THE MAKING oF A FRONTIER. 

Five Years' Experience's and Ad\'entures in Gilgit, Hunza Nlgar, 
Chitral, and the Eastern Hindu-Kush. With Portrait, Maps :Old 
Illustrations. Second Impression. 8vo. f6s. 

Durnford, Bishop, MEMOIR oF. see STEPHENS. 
Durer': Albert, His LIFE AND WoRK. By Dr. THA.,SING. 

Edited by F. A. EATON. Illustrations. 2 Vols. Med. 8vo. 42s. 
Dykes, Rev. J. B., LIFE AND LETTERS. see FowLER, J. T. 
Earle, Professor, John. THE PsALTER OF 1539: A Land­

mark of English Literature. With Notes. 8vo. r65. 

Eastlake, C. ~ CoNTRIBUTIONs To THE LITERATUR!!: oF 
THE FINE ARTS. IS\ and 2nd Series. 8vo. I2S. each. 

Eagtlake, Lady. A SKE~CH OF MRs. GROTE. Crown 8vo. 'Os. 
-- JouRNALS AND CoRRES.CONDENCE. Edited by °C. 

EASTLAKE SMITH. 2 Vols. Crown Svo. 2Is. 

Edwards, \V. H. A VoYAGE uP THE RivER 1-MAZ"N, 
including a Residence at Par:i. Post 8vo. zs. 

Egypt. see HANDB<1oK, STUART, DE CossoN, MACDONALD, &c. 
Eileen's Journey. see JELF. 
Etilesmer~ Ehl of. THE Two SIEGES oF VIENNA BY THE 

0 TURKS. Post Svo. 2s. • 0 
0 

• 

Elliot, Mrs. Minto. THE DIARY oF AN .ID:!E WoMAN" IN 
o CONSTANTINOPLE. With Plan and"'.lll)strations. Crown 8vo. I4S . 

..--- RoMA~ Go:ssiP. New cheafJer Edition. Crown 8vo. 6.s;. 
0 • 

Ellis Robin!on .• pr:,EMS AND FRAGMENTS oF CATULLU.S· 
1
r6mo. 5s. 0 • • 

Ellis,~ev. W. MADAGAscAJ! REVISIT!<:D~ With Illustrations. • • o Crown Svo. I6$, 
• 

• 

• • 0 
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• • 
~llis, l;{ev. w.,J.-IFE 6)~. By \V. ELLIS. •svo. lOS. 6d . • 

• Elphinstone,Jfop.. M. HisToRveo~ lNDIA-t~e Hinooo and 
Mahommedan Peri;ds. Edited by Professor CoWELL. Map. 8vo. I 8s. 

!?.r"sE oF THE BRfTISH PowER IN T~E EAST. It 
Co11tinu~ttion o~ his History of India. Maps. 8vo. • r6s. • • 

LIFE oF. see CoLEBRooKI. • .. . .... . 
Eltop, 'J. F. LAKEs AND tVl@UNTAr~s oF 'EAsTE~::-~ AND 

~I!.'NTRAL AFRICA . .:i:dited by CoTTERILL. 8vo. 21s. 

Elwin,. Rev. \Var"'ick. THoE MrNISTEI oF BAPTISM. A 
• History o\\;:hurch Opi~on from the Time ref the Apostles. 8vo. r2s . 

.Elworthy, F. 't. HoRN~ ~F HoNouR, "-NoD OTHER STuDr~s • 
e !~THE BYWAYS OF ARCHIEOLOGY. With numerous Illustrations. 

• Cro'Jn 8vo. ros. 6d net. 

• En~ll'shwoman's Love Letters. Small Cro~ Svo. ss. net. 
Erbach, ~ount. • see BEATRICE, H.R.H. PRINCEss. 
Essays. From Tlze Times . • 2 Vols. Fcap. Svo. ~s. 
Essays on Cathedrals. Edited by Dean Howsol':. Svo.· gs. 
Esther Vanhomrigh. see vVooDs. • 
Et1>n Latin Grammar. For use i~ the Upper Fotms. By 

• F. H. RAWLINS, M.-..., and W. R. lNGE, M.A. Crown 8vo. 6s. 

Elementary Latin Grammar. For use in. the 
Lower Forms. Compiled by A. C. AI!'IGER, M.A., ando H. G. 
WINTLE, M.A. Crown 8vo. 3'· 6d. • 

Preparatory Latin Grammar. Abridged from the 
above Work. By the same Editors. Crown bvo. zs. 

First Latin Exercise Book, adapted to the 
Elementary and Preparatory Grammars. By the same Editors. 

• Crown 8vo. 2s. 6d. 

Ovid Lessons. Easy sele<;tions from Ovi<l, with 
• Explanatory Notes by A. C. AINGER, M.A., and H. F. W. TATe!AM, 

• M.A. Crown 8vo. 2s. 6d. ,L 
Horace. The Odes, '"Epodes, and Carmen Saoculare. 

With Notes. By F. W. CoR;,HSH, M.A. Maps. Crown 8vo. 6s. 

_..... Ji.xercises in Algebra. By E. P. RousE, M.A., and 
ARTHUR CocKSHOTT, .\1 .A. Crown 8vo. ~· 

Arithmetic. By H.ev. T. DALTON, M.A. Crown 8vo. 3s. 
Memories of. see LuBBOCK. • • Fergpsson, James. HrsTo•v o~ ARCHITECTCRE IK ALL 

• toUNTI<JES FRO~ THE EARLIEST TIMES. A New and thoroug~ly 
Revised Edt,ion~ With,r,~oo IllustratiojS. 5 Vols. Medium.8vo. 
£6 6s. • • 

Vols. I. and II. ANc!ExT AND l\1EDIEVAL. i VoP.i. 63s 
Vol. !II. INDIAN AND EASTERN. 315. 6d. e e • 

.. 
• Vgl. IV. MonER~. 2 Vols. • 31s. Itt. • 

PALACES OF ~l~EVEH A~D PERSEPOLIS RESTORED . 
• sv•o, • r~s. 
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• 0 • 

• r8 

• • 
Ferrier, Susan, ~EMOIR AND CoRRE~OND~CE oF. By ]om-~ 

j'ERRIER• Edited by J.- 1!. DoYLE. With0 Po~traijs. 8vo. r8s. • 
Fitzmauricco, Lord E. see PETTY. • 

°Fitzpatricl,5, \iVilliam ] . THE C'oR~ESPONDENCE ctf DANIEL • • 
•. O'CONNELL, THE LIBERA~. With Portrait 2 ~ols. • 8vo. "36s. 

Flower Garden: The. B.y .Jd.EV. d'Hos. JAMEs. F~P.· 8vo. rs. 
-- "ENGLI;H. see"RosnfsoN. ' • 

see HAYES. 0 
• 

Forbes, Hon. Mts. Walter.• A GEN.TLEM~. A- ~ovel. 
Crown 8vo. l!s.• • o ~ • • 

• 0. Ford, Isabella 0. Miss BLAKE oF MoNKSHALTON. A Nove.P . 
Crown 8vo. 'jS. • • • • 

Ford, Richa~. GATHERINGS FROM SPAIN. Post sto .• 3S· 61 . 
Forster, John. LIFE o.F jONATHAN SwiF'T0 VoL.I. rl!i67- . 

1711. 8vo. ISS. 0 

Forsyth, William. HoRTENSPUS; An Historical Essay on 
• the Office and Duties of an Advocate. Illustrations. 8vo. 7~. 6d. 

Foss, E. BI<JGRAPHICAL DicTioNARY oF THE JuDGEs, 1066-
r87o. 8vo. 21s. • o 

Fowler, J. T. THE LIFE AND LETTJOR.s oF THE REv. J~B. 
DYKES. Second Impression. With Portrait. Crown 8vo. 7s. 6d. 

FowJ.er, Sir John. see MAcKAY. 
Franklin, Sir John, Admiral, K.C.B., &c. THE LIFE oF. By 

H. D. TRAILL. Maps and Portraits. 8vo. r6s. 
Fream, W., LL.D. ELEMENTs oF AGRICULTURE. A text­

book prepared under the authority of the Royal Agricultural Society 
of England. Enlarged l!dition. With 256 Illustrations. Crown 8vo. 
3S. 6d. 0 

Frechette, Lo~is. CHRISTMAS IN FRENCH CANADA. Illus-
o trations. Crown 8vo. 6s. o 

• 

French, Bishop T. Valpy. L'\fE AND CoRRESPONDENCE.• By 
the REv. HERBERT BIRKS, M.A. With Maps, Portrait, &c. 2 Vols. • 
8vo. 30s. 

Frere, Sir Bartle, LIFE oF. see MARTINEAU. • • 
Frere, Mary. (lLD DEcCAN DAYs; oR, HINDoo FAIRY 

LEGENDS CURRENT IN SOUTHERN INDIA. With Introduction by 
SIR BARTLE FRERE. With Illustrations. Post 8vo. ss. 

Funafuti" s!e DAviD. 
Galton, F. ART oF TRAvEt; oR, HJ,NTs oN THE €HIFTs 

AND CoNTRIVANCES AVAILABLE IN WILD CQUN'JRIES. Wooacuts. 
Crown 8vo. 7s. 6d.o • • 

.• Gardner, Prof.oPercy. NEw CHA;TERS IN GREEK HISTORY. 
Historicjll Result". of recent Excavations in Greece and Asia Minor . 
With Illustratrons. 8vo. 0 rss. • o 

Ged8es, Prof. P. OuTLeNES oF M~DE"RN BoTANY. ·With 
Illustrations. New and

0
Revised Edition. (University E>Mensi01,.Manuals.) 

3S. 6d. • • • • 0 
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~entleman, AI A ~ovel. B:r. the Hon. Mrs. WALTER 
FORBES. l:rown ~0. 6s. o • e 

• 
• 

GeogJ4lJ'hical Society's.] ournal, 1846 to li88I. • S uPPL~-
MEI!iTARY PAPERS. ~oyal 8vo. e 

• Vol."I., Part i.· TRAVELS ANi RESEARCHES IN WEsTJ!RN 
C~rNA. By E. CoLBiRNE J3AliER. Map~. ~-

• Pafot ii. I. RECENT GEOGRAPHY• OF CE~TRAL AsiA ; frolfl Russian 
•Sources. By EeDELMAR MoRGAN. 2. PROGRESS OF DISCOVERY 

• 

• 

.. ON THE Co-.STS OF NEW GUINEA. By C. B. MARKHAM. 
• BIBLI~GRAPHICAL APPENr.Ix. By E. c!. RYE. Maps. ss. 

Part 1ii. ~REPORT o!t PART Oi" THE GifrL~I CoUNTRY, &c. By 
Lieut. J. S. BROADF~~- 2. JOURNEY°FOOM SHIRAZ TO JASfilC • 

• B).' J. R. PREECE. 25. 6d . 
Pa~.iv. GEOGRAPHICAL EDUCATION. By J. S. KELTIE. 25. 6d . 

V~l. II., Part i. I. ExPLORATION INS. Al'1b S.W. CHINA • 
• Bj" A. R .• COLQUHOUN. 2. BIBieiOGRAPHY AND CARTOGRAPHY 

OF HISPANIOloA. By H. LING RoTH. 3· EXPLORATIONS IN 
ZANZIBAR DoMINIONs.' By Lieut. C. STEWART S¥ITH, R.N. 
u.M • 

Part ii. A BIBLIOGRAPHY OF ALGERIA, from the Expedition Of 
• Charles V. in 1541 to 1887. By ~r R. L. PtAYFAJR. 45. 

Part iii. 1. ON THE MEA~UREMENT OF HEIGHTS BY THE 
BAROMETER. ijy JOHN BALL, F.R.S. 2. RIVER ENTRANCES. • 
By H. R. MILL. 3· Mr. NEEDHAM'S JOURNEY IN SOUTH EASTERN 
TIBET. 25. 6d. • 

j'art iv. I. THE BIBLIOGRAPHY OF THE BARBARY STA#ES~ Part i. 
By Sir R. L. PLAYFAIR. 2. HuDsON's BAY AND STRAIT. By 
Commodore A. H. MARKHAM, R.N. 3s. 

Vol. III., Part i. JouRNEY oF CAREY AND DALGLEISH IN 
CHINESE TURKESTAN AND NORTHERN TIBET; AND GENERAL 
PREJEVALSKY ON THE OROGRAPHY OF NORTHERN TIBET. 4S. 

e Part ii. VAUGHAN'S PERSIA, &c. 45. 
Part iii. PLAYFAIR'S BIBLIOGRAPHY OF MoRO~CO. 5s. 
Part iv. MILNE's JEzo, &c. ss. 

e Part v. HOGARTH's AsiA MINOR. 55. 
\rol. IV. RAMSAY's Asv/MmoR. r8s. 

• 

Geikie, Professor. EARTH ScuLPTURE. (Progressive Scimce 
• SerJes.) 8vo. 6s. 

George, Ernest. ETcHINGs oF THE L~IRE AND SouTH oF 
FRANCE. Folio. 42s. 

George III. see DoNNE. . 

Gibbon's History of the Declinf;, and Fall of tfte Romatl 
£mpire. Editet1 with Note~by MILMAN, GurzoT, and Sm WM.. 

• SMITH. ~ps- 8 vo}s. 8vo. 6os. See a/so STUDENTS' MANUALS. 

Gibbon, Edward. THE~ lJNPUBLISHE!> vVoRKS pF EDWARD 
GIBBON, including Seven Autobiographies, JoJ¥11als, &c. With a. 
Preface by LORD SHEFFIELD. Second Editio11.• With many Illustrations. • 

• 3 Vols. !lvo. 36s. • • • 
Vl!ll. I. THE Six ~uTOBIOGRAPHJEs• Edited by JoHN MuRRA~ I2S. 

Vols. II. and III. Gr\B~N'S PRIVAfE LETTERS TO HIS FATHER, STEP­
M<frHER~ LoRD SHEFFIELD AND o-.HERS, from 1753 to I7i4· 

•.&ct.ite'd, with Notes, &c., by RowLAND E. PROTHt.:Ro. I2S. each. 
• B2 .. • 
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Gtbbs, J. Arthtd'. A CoTswoLD ~tLLAGI4,; ~R, CpuNT.R~ 
lcfFE AND PURSUITS IN GooucESTERSRIRE. N~lll()rous Illustrations • 
and, Phot.,gravure Portrait. Second EditPt:m. • Crown 8vo. 65. 

Giffard, Edw9.rd. DEEDS oF NAV..W~ DARING; oR, A~DOTES • 
• OF THE i3RITISH NAVY. Fcap. 8vo. 35. 6d. e 0 0 

Gilford, E. H., D.D. ST. 9>AuL's EPISTLE To THE RoMANs, 
w\lh Note~and"Corpment~ryo 8v<9. JS. 6d. ·• , 

Gift from the Grave. Jjy EDITH \~HARTON. i\. Move!. 
Crown 8vo 2s. ~d net. • 0 

Gill, Capt. THlj RIVER OF 'toLDEN SANDp A Journey 
through China to ~urmah. •Edited

0
b/ E. C. BARd. Po~t 8vo. J5. ~d. 

• Gladstone, W. !<.:. GLEANINGs oF PAsT YEARs, r./543-;8~ 
• 7 Vols. Royal r6mo. 2s. 6d each. •

0
• • 

• 

LATER 63-LEANINGS: THEOLOGICAL AND EccLESIA~TICAL. • 
Royal r6mo. Second Editiov. 3s. 6d. • 

S A • I o • . PECIAL SPECTS OF THE RISH QUJlSTION; A Senes 
of ]6eflections in and since r886.• Crown 8vo. 35. 6d. 

--· THE ODES oF HoRACE AND CARMEN SCECULARE. Crown 
8vo. 65. C~ap Edition. Fcap. 8vo. 35. 6d. Also large paper, 215. net. 

THE PsALTER, according to the Prayer-Book Vers~on. 
with a Concordance. x8mo. Morace~ 55. ; Roan, 35. 6d. Rlso 
New Popular Edition. Cloth, rs. net. 

--
0 .A MANUAL OF FAMILY PRAYERS FROM THE LITURGY, 

arrooged for Family Use. New Popular Edition. Small Cro~m 8vo. 
25. 6d. 

Gladstone, Mr. A MoNoGRAPH. By his Secretary, Sir 
EDWARD HAMILTON, K.C.B. Third Impression. Crown 8vo. ss. 

Gleig, G. R. CAMPAIGNs oF THE BRITISH ARMY AT 
WASHINGTON AND NEW ORLEANS. Post 8vo. 2s. 0 

STORY oF
0
THE BATTLE oF \VATERLOO. Post 8vo. 3s. 6d. 

--0- NARRATIVE oF SALE's BRIGADE IK AFGHANIS1l:'..N. 
Post 8vo. 2s. ~ e' 

LIFE OF LoRD CLivE. Post 8vo. 3s. 6d. 
LIFE OF SIR THOMAS MuNRo. Post 8vo. 3s. 6d. 

Goldsmith, Oliver, WoRKs. Edited with Notes b•y PE.TER 
CuNNINGHAM. ~ignettes 4 Vols. Svo. 30s. 

Gomm, Sir W. M .. LETTERS AND JouRNALs, from 1799 to 
o Wate•loo. • Svo. 125. 

Gomperz, Theodore. 'fHE <lREEK PHI&OSOPHERS. :1 Vols. 
Demy Svo. • 

Got>dwin,. Bishop Harvey, Lr~E; oF. By Canon H. D. 
RAWNSLEY. 0 With Portraits. Svo. r6s . 

THE •Fou:am~TIONS OF THE CREED. Third Edition . 
Svo. 7s. 6d. . o • • 0 • 

Gord'on, Sir A. Duff. S1!:ETCHEs •of GERMAN LIFE AKD 
o SQENES FROM THE W,_R Of LIBERATION lN GERMAN':(. J?o!h ~VO. 2S, 

.. 
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Gordon, Lad_)(f Dufl'.· THE AMBER . WITCH. The most 

interestingeTri~l fo; Witchcraft ev~r ~nown. Pos\,Svo. 2~. 

T.1oiE FRENCH IN ALGIERS. The Soldier.,£ thl'! Foreig~ 
IJ~ion and the Prisonel's of Abd-el-Kader. Post Svo. 2s. . . . . 

Gordod, Mrs. see BucKLAND.. • 
Gordoq_, .ciamuel. LEsS.liR ~S'liNIES. "A ~ovel. • Crown 

.svo. 6s. • • 

Gor~ li.ev. C~arle~ Edited by. Lux MuNDI. A Series 
•oi Studies in the 1teligion of l!he Incarnatiolf. By VARIOUs WRITERS. 

•· Cro\\0!1 8~. 65. • 0 • • 

.-- APPEND1'x To Luxe MuNDI. Svo: •s. • 
___._ ~clited by. EssAYS ON CHURCH REFORM. 

• ~UJfERous WRITERS. Crown Svo. Ios. 6d. • 
By 

----. THE BAMPTON LEcTUREs, 1891 ; The Incarnation of 
the ~n of C.d. Svo. 75. 6d. • • 

THE MISSION. OF THE CHuRcH. Four Lectures_delivered 
in the Cathedral Church of St. Asaph. Crown Svo. 25. 6d. • 

DISSERTATIONS ON. SUBJECTS CONNEitTED WITH THE 
e INCARNATION. 8vo. 7S. 6d. 

- PRACTICAL EX.OSITION SERIES :-
THE SERMON oN THE MouNT. A Practical Explanation. 

Crown Svo. 3s. 6d. 0 • 

A" EXPOSITION OF THE EPISTLE TO THE EPHESIANS. 
Crown Svo. 3s. 6d. 

AN ExPOSITION OF THE EPISTLE TO THE RoMANS. 
2 Vols. Crown Svo. 3s. 6d. each. , 

THE BREAKING oF THE BREAD. A Study of the Institution 
• and Doctrine of the Holy Communion. Crowlil Svo. 35. 6d. 

Gore, F. St. J. LIGHTs AND SHADES oF INDIAN HILL 
• LIFE. With numerous Illustrations, Maps, &c. Svo. 31s. 6~ 

G~se, Edmund. THE .l'coBEAN PoETs. Crown 8vo. 
3s. 6d. (University Extension Manuals.) 

Goulburn, Dean. THREE CouNSELS OF THE DIVINE MASTER 
° FO!t THE CONDUCT OF SPIRITUAL LIFE. Crown 8vo. gs. 

THE LoRD's PRAYER. Crown 8v!>. 6s. 
LIFE OF DEAN BuRGON. Portraits. 2 vols. 8vo. 24s. 
MEMOIR OF. see CoMPTON. • 

Gout'lay, Janet. J_'HE TEM~E o~ MuT. see BEKSON. • 
Grafton, Augastas Henry~ 3rd Duke. AuToBIOGRAPHY AND 

CORRESPONDENCE. Ec1itea by Sir WILriAM ANSON .• With Po;trait. 
Svo. ISs. · • •• 

Grant, A. J. GREECE rN THE AGE ~!<- PERI~LEs. Crown 
• .svo. 3s. 6d. (rniversity ~tensi~ M_anuals.) 

-- HERODOTUs. •The Text <Yf Canon Rawlinson's trans· 
latio~. •With the Notes abridged forothe use of Students. z V~ls. 

• ~rown 8vo. 12s. o 
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MR. •}.IURRAY'S COMPLEIE . .(S>ATALOGU~ • • • 
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Grant Duff, Si~ Mountstuart E. ·~oTEs FRt>M A DIARY. 
First Series, r8sr-r872. 2

0
Vols. Crown 8vo. ~s. · • 0 

1-l'~TES •FROM A 9IARY. Seconc! 9eri~s, 1873-1881. • 
• 2 Vols. QJown 8vo. r8s. • • 

00 
• 

• NoTES. FROM AN INDIAN DIARY. I881-18$6 .• 2 Vols. 
• Crown 8vo. r8s.. o · • 

NoTES .FROM 1 DrAFcY. li'ourth Series, ·~s~6-r888. 
2 "ols. Crown 8vo. r8s. • • 

LIFE OF SIR HENRY SuMKER 1\fA.INE. 8vo. 
0

1-P.· 

Grant of Rothiept}trchus. se~ svoN-KAR~., • • 
0 

.• 

• Green, W. H., D.Dt GEN~RAL l:Nii'Rooucn6N To THE OLD 
0 TESTAMENT.-'fHE CANON, Crown 8vo. 7s. 6d. • e 

0 

• Greenidge, A. H. J. THE STUDENTs' GIBSoN. see• 
· STUDENTS'fMANUALS. e 

SMALLER RoME. ~ee bMITH's SMALLijR HIS&fORIE~. 
Gregory, Sir Wm. tN AuToBroGRAPH1. Edited by LADY 

• GREeoRY. Portrait. 8vo. r6s." 

Gregory, J. W. THE GREAT RIPT VALLEY. A Journey to 
Baringo and ~ount KeD.t}'a. Maps and Illustrations. tlvo. 21~ 

Grey, Earl. REFORM AcT, 1832. Correspondence wj,th 
King William IV., r8JO-J2. 2 Vols. 8vc9. 30s. 

Griffith, Rev. C. H. HisToRY oF STRATHFIELDSAYE. 4to. 
r~s. 6j.. net. 

Grote's, George, WoRKS:-
HISTORY OF GREECE. From the Earlief:t Times to the 

Death of Alexander the Great. New Edition. Portrait, Map, and Plans, 
ro Vols. Crown 8vo: ss. each. (Tlte Volumes may be !tad separately.) 

PLATO, AND OTHER CoMPANIONS oF SocRATES. 3 Yols. 
8vo. 45s.; or,0New Edition, Edited by ALEX. BAIN. 4 Vols. Crown 

0 
8vo. ss. each. 

0 
Grote, Mrs. see EASTLAKE. ~ o' 

Grundy, G. B. THE ToPOGRAPHY oF THE BATTLE OJ:i 
PLAT lEA. Maps and Plans. 8vo. 7s. 6d.; Sewed, ss. 

see MURRAY's CLASSICAL MAPS. • • 

Guillemard, F. H.~ M.D. THE VoYAGE oF THE MARCHESA 
TO KAMSCHATKA AND NEW GUINEA. Maps and 150 Illustrations. 
Med. 8vo. o2IS. • • 

Guizot, F. MEDITATitJNs OJN THE AcTUAL STA'J;E oF 
• CHRISTIANITY. Crown 8vo. ros. 6d. 0 

• • 

CHRISTIANITY INoRELATION ~O•THE J'RESENT STATE OF 
SociETY AND 00PINION, Crown Svo. • qs. 

"Guyot, Yves. Bc;~Er. PoLITics. An Answer to some Pro­
Boer Statements. Based C6 Facts and Documents. Svo. 2~. • 

· Hadd'on, Professor A. c: ~HE STu~v•oF• MAN. (Progressive 
• Science Sertes). Svo. 61. • 

• • 
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.ttall's, T. •D., ScHooL MANUAL oF E~GLISH GRAM!'1AR. 
• • With Illustrltions a~d Practical Exercises. Crown 8vo. J5. 6d. 

PRIMA~ •Er.GLISH GRAMMAR FOR • ELEM'ENTARY 
SioooLS. With numerous Exercises, and ~aduat~d Parsing 
Cetsons. r6mo. rs. • • 

-·- MANUAL oF E~GLISH C~MPOSITION. *ith Copidus 
Illus~ations and Practic~ ExerCHjjlS. Crow11 8vo. 35, 6d. 

--. A FIRST LATIN BooK, ~mpri~ng a run Pr~ctice of 
.Ntluns, Pronouns, lnd Adjectives, with the Verbs. Crown 8vo. 2s, 

--• .TRANSLATIO~ AT SIGoHT; or, A~oDs TO FAciLITY IN 
o, THE •TRA~;LATION OF ,J.-ATIN. <;rown 8ve. e 25. , 

.-- GREEK TESTAME~'1' READER. ~~r use m Scho~ls. • 
• eo;qprising consecutive extracts from the Synoptic Gospels and 

• ;pa~ages from the Epistles of St. Paul. Crown 8vo. zs. 6d. • 
Hallam's, Henry, WoRKs:- • 

"rHE .CoNSTitfUTIONAL HIS'I"OR" OF ENGLAND. Library 
Edition, 3 Vols. •svo. 30s.; Cabinet Edition, 3 Vols. Post 8vo. 125. 
Studmts' Edition. Post 8vo~ 7s. 6d. · • 

HISTORY OF EUROPE DURING THE MIDDLE AGES. C"Minet 
• Edition, 3 Vols. Post 8vo. 12s:; Stujent'5 Editif/1. Post 8vo. 75. 6ti. 

LITERARY HisToRY oF EuRoPE DURING THE ISTH, ·I6TH, 
• AND 17TH CENTUMES. Library Edition, 3 Vols. 8vo. 365.; Cabimt 

Edition, 4 Vols. Post 8vo. I65. 
Halliburton, \V. D. see KIRKES. 
Hamilton, A. H. A. NoTEBooK oF Sir J. NoRTHcoTE, r64o. 

8vo. qs. 
Hamilton, Sir E. see GLADSTONE. 
Hamilton, Lillias, M.D. A VIziER's DAUGHTER. A Story 

of the Hazara War. With Illustrations. Crown 8vo. 65. 
Hctrris, Joel Chandler. ON THE WING reF OccAsioNs. A 

Novel. Crown 8vo. 6s. 
~rt's ARMY LisT. Published Quarterly, ros. 6d.,• and 

Annually, 2rs. I 
Hassan, A. HisToRY oF FRANCE. see STuDENTs' MANUALs. 
Haugbton, John, Lieutenant-Colonel. see YATE. 
Hay, Sir John Drummond. A MEllt.OIR. With Preface 

by Genl. SIR FRAS. DE WINTON, K.C.M.G. Portrait and Illustra­
tions. 8vo. r65. 

--- MoRocco AND THE MooRs; Western Earbary, ·its 
• Wild Tribes a~ Savage An~als. • Post 8vo. 25. 

Hayes, Rev.•F .• C. A HANDY BooK oF HoRTICULTURE. "An 
Introduction to the T~eoty and Practidb of Gardening. IllustPations 
and Diagrams. Crown 8vo. 25. 6d. net. • ' 

Hayward, A. SKETCHEs oF EMIN~NI S-:J;ATESMEN AN°D 
• WRITERS. 2 Vols. 8vo. • 285. e 
--· THE ART "o~ DINING. New and Annotated ~dition, • 

Jo>y CH~RLES SAYLE. 'With Fronti~~ce. Crown 8vo. 55, . . \ . 
• • • . . 
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Handbook, 'travel Talk. CoL!.OQUIAL DIALOG~s AI\D 
•e VocABULA'iUES IN ENGLISH, FRENCH, 'GERM4N ANrf ITA~IAN. •A 

New EJtfion. Thoroughly «Revised to suit the Requirements of 
Modern Tr~vellers, i£1cludi!lg 6'hot~raphers and Cyclists .• on Thin 
Pa~er. Small Fcap. 8vo. Js. 6d. • 

Dictionary. ENGLISH, FREI'ittH, AND GE~rAN. 
Containing all tRe Words an~ Idiomatic" Phrases likel.f to be 
required by a ~<Weller. ~ New Ection, Revi5e.ff,.* C!'lmpendiot1!; 

0 0 
l{ules of Gramu·a~ By G. F. CHJD,ftlERS. Post'Svo. 65. 0 

• 

• 

.. 

FOREIGN HANDBOOKS. 
• NORTHERN EUROPE. 

• •• 
0 

• 

FRANCE. Part I. 
0Ne~ Edition, in pre/aration: 

• 

• 

• FR"NCE. Part ir.: Cenlral France, Auvergne, The 
Cevennes, Burgundy, The Rhone and Saone, Provence, Nimes, 
Aries, Marseilles, the French "Alps, Alsace, Lorraine, Champa!We, 
etc. 23 Maps and Plans~ r8th Edition (1892). 75. 6d. 

HoLLAKD AI'iD BELGIUM. 
4I5f Editiolt (188g). 65. 

0 
Index-Directory for 18~. 

18 Maps and Plans. 

THI~ RHINE AND NoRTH GERMAKY. The Black FO£est, 
The H.u tz, Thiiringerwald, Saxon Switzerland, Rugen, The Giant 
Mountains, Taunus, Odenwald, Elsass, and Lothringen. 42 Maps 
and Plans. 2oth Edition (r886). ros . 

DENMARK AND IcELA:\'D, Schleswig, Holstein, Copen­
hag-en, Jutland. 6 Maps and Plans. Sixth Edition (1893). 75. 6d. 

0 hzdex-Directory for rllgg. 
SwEDEK, Stockholm, Cpsala, Gothenburg, The Lakes, 

OThe Shores of the Baltic, &c. 3 Maps and Plans. Sixth EditifJJz 
(r883). 65. ~ 0 

NoRWAY, Christiania, Bergen, Trondhjem, The Fjelds 
and Fjords. \Vith special information for Fishermen and Cyclists. 
By T. MICHELL, C.B., late Consul-General for Norway. !3 Mat>s 
and Plans. Ninth f-dition (r897). 75. 6d. Index-Dircctmy for r897. 

RussiA, St. Petersburg, Moscow, Poland, Finland, 
Crimea, Caucasus,_ &c. Edited by T. MICHELL, C.B., late Consul-

• Generalior ~orway. 7 Maps and Plans. Fifth Editio1t (r893). r85. 
• 0 Index-Directory for,.:8gg. 

CENTRAL EUROP~ 0 

• 
• SouTH,GERMAliiY 11ND At:sTRr"'-.: Part I.: \Viirtemberg, 
Ba\·aria, Austrio, Hungary, Istria, and the Danube from Ulm to the 
Black Sea. With 3"oMaps and Plans. rsth Edition (r8go). 7s. 6d . 

• • • Index-Directory for rgo<JI. 

•-- ~UTH GERMANY AND ~\usTRIA.• li'aft: II.: The Tirol 
Salzburg, Styria, and th

0
e Eastern Alps. With Map1 andoPlans. 

• 15th Edition (r_Sgo). 65. Index-Dirccton' for.r~oo. 
0 . . 

• • 
• 

0 • 0 • 

• 

• 

• 
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Hendbooks___:_C~TRAU' 
0

£ U ROPE-COntinued. 0 

"--- SwiTZER.ANv. • Part I.: ~witzerland .without!: the 
0 Penniae Alps. With r6 Maps and Plans. r8th Ed~ion (1~92). 6s 

•• • Index-Dtrectmy for 1900. • 
_._ S~ITzi!RLAN~. P;ut II. : The Pennine Arps, portio•~ 

of the French and Piedmontese A"s• and the kalian Lakes. \Vith 
12 Map~ and Plans. r8tlt .E.'!ition~\892). 6s. Index-D'irectory ior 1900. 

0 

• 
• 

0 
&OUTHER~ EUROPE. • 

~ SPAll\, lV'Iidrid, Th!! Castileis, The -B~sque Provinces, 
• Leon, The Asturias, G;fift:ia, Estremadu~a,• Andalusia, l'{ond~ 

• G~~~a. Murcia, Valencia, Catalonia, Aragon. Navarre, The 
• Balea.ic Islands, &c., &c. In 2 Parts. Ninth Edition (r898). zos. 

0 • Index-}jirectory for 1897. 
--• Po~UGAL,.Lisbon, Oporti>, ~intra, Mafra, with an 

Account of MadeiPa, the Azores, and Canary Islands. Map and 
Plans. Fourth Edition (r887).• rzs. · • 

NoRTH ITALY 'AND VENICE, Turin, Milan, The Italian 
Lakes, Verona, Padua, Venice, Bologna, Ravenn~ Parma, Modena 

• Genoa, &c. Edited by H. W. PuLLE~, M.A. With 34 Maps and 
• Plans. 16th Edition ~1891). ros. Index-Directory for 1899. 

-- CENTRAL ITALY AND FLoRENCE, Tuscany, Umbria, 
The Marches, &c. Edited by the Rev. H. H. JEAFFRESON. Maps 
apd Plans. 12th Edition. 9s. Index-DirectorJI f<ft' 1900. 
Ro~m AND ITS ENVIRONS. An entirely New Edition. 

Re-arranged, brought thoroughly up to date, including a short 
History of Rome and Sketch of the Papal Power by NoRwooD 
YouNG. With Articles by R. PHENE SPIERS, A. S. MURRAY, LL.D., 
Mrs. AnY, and the Right Hon. Sir A. HENRY LA YARD, G.C.B., D.C.L. 
~umerous Maps and Plans. r61lt Edition (1899). ros. 

Ind!t-Directory for rgoo. 

- SouTH ITALY, Part I.: Naples, Pompeii; Sorreneo; 
'• Capri; Arnalfi, P::estum, Tar#}to, Bari; Brindisi, &c. Edited by 

H. W. J::'uLLEN, M.A. Witl'l' ro Maps and Plans. Ninth Edition 
(r892). 6s. Index-Directory for rgoo. 

__... SliUTH ITALY, Part II.: Sicily, Palermo, Syracuse, 
&c. With 9 Maps and Plans. Ninth Edition (r892). 6s. 

1ndex-Directory for rgoo. 

GREECE, The Ionian Islands, The !~lands of the 
.tEgean Sea, Albania, Thessaly, an~ Macedonia. S~entlt Editioft 
(tgoo). Maps an~ Plans. 20~ Index-Dilutory for 190~. 

0 

THE MOOITERRANEAN. 
0 

MEDITERRANEAN IsLANDS, The Co~ts ef Africa, Spain, •• 
It~ly, Dalmatia, Greece, Asia Minor, Corsic!, 5elrdinia, Sicily, Malta, 

• 1'he Balearic Islands, Crete, !{hod~. <:;yprus, &c. In 2 Parts Edited 
by the late Col~ Sit" :K. LAMBERir PLAYFAIR, K.C.M.G., I!.B.M. 
Co11sul-C.eneral for .\lgeria and Tunis. With 8r Maps and Plans. 
~hird 'Edition (rS<Jo). 2rs. 

0 
iltdo:-Direct01y for r8!18. 

:0 ' 0 • 
0 • • 

0 

• • • 

• • 
• 

0 

• 
• 
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HandboOKS-THE MEDITERRANEAf-continued~ 

• 

.. 

. • • tR ALGERIA AND TuNis, Algiers, Cons&ntine, Oran, e 

•• 

0 

0 

~tlas Range, &c. Bf the late Col. Sir R. 19AMBERT PLA YFAIR,• 
K.~.M.G., H.B.M. Consul-General for Algeria and ~unis. With • 
Maps an8 Plans. Fifth Edition (rl595). ros. 6d. • 0 

• • fndex-~irectrwy for 1iJOO . 
TI6E EAST . 

• CoNsTANTiNo~E, ~rosa, <fnd the Troad.'• lidited by 
Major General Sir CHARLES WILSON, Ref- .• G.C.B. Wi~ fz Maps 
and Plans. (1goo). 7s. 6d. Index-Directory for 1900. 

EGYJ?T, The0 Nile, throu~h Egypt, Nubja, Ale'-:ndria, 
Cairo, The Py'!:ailnids, Thooes, The 5uez Canal,oPeninsula of Stllai, 
The Oases, Tbe"Fyoom, &c. 3.f ~aps and Plans. Ni1tth Editir~t 
(1896). 15s. Index-DirecJo;-!'for 1~oo . 

AsiA MINOR, Transcaucasia, Persia, &c. Pin ~ntirely 
New Wor'fc Edited by Major-General Sir CHARLES WILSON0 R.E., • 
G.C.B. With assist<ijlceofrom Colonel CIWRMSIDEe R.E., C.B., 
Mr. D. G. HoGARTH, Professor \V. RAMSAY, Colonel EvERETT, 
C.\1-G., LieutenantcColonel HNRRY CooPER, Mr. DEVEY, and others. 
With numerous Maps. (1895). 18s. Index-Directory for 1900. 

HoLY !.AND, Syria, .Palestine, Moab, &c. With 29 
Maps and Plans. (18<j2). 18s. Index-Directo1y for«<:8g7. 

INDIA AND CEYLON, including 0 Bengal, Bombay s.nd 
Madras (the Panjab, North-West Provinces, Rajputana, the Central 

• Provinces, Mysore, &c.), the Native States and Assam. With 55 
MaQs and Plans of Towns and Buildings. Third Editio11• (189~), 
confaining additional information as to the people of India, the 
Mahomedan, Hindu and Buddhist religions, supplemented by 
Illustrations, Architecture, Arts, Irrigation, &c. zos. 

Index-Directory for 1900. 
JAPAN. By BASIL HALL CHAMBERLAIN and W. B. 

MASON. With Maps and Plan. Fifth Edition (18gg). 20s. • 
t> lttdex-Directory for 18gg. 

THE SOUTH. 0 

NEw ZEALAND, Aucklancl. Wellington, The Hot L9.kes 
District, Wanganui, Christ C'fiurch, Dunedin, The West Coast 
Road, The Cold Lakes, The Sounds, &c. By F. W. PENNEFATHER, 
LL.D. Maps and Plans. (1893). 7s. 6d. • • 

EN~LISH HANDBOOKS. 
ENGLAND AND \VALES. I2S. 

-•-- EN~IRo';;s OF Lo!'IDON, including a Circuit 20 Miles 
round the Metropolis. 2 Part~. 21s. 0 • • 

EASTERN CouNTIES, Chelmsford, H<trw'kh, Colchester, 
Malden, Cambridge~Ely, Newmar\e;, Bury St. Edmunds, Ipswich, 
WoodbridgepFelixstowe, Lowestoft. Norwich, Yarmouth, Cromer, 
&c. Maps and !'fans. Third Edition (r8g2). 12s. 

-- SuRREY (i~cluding c:A.ld~shot), Kingston, CrQydt:m, 
~eigate, Guildford, DorkiCl.g, Boxhii; ttc• Maps. Fifth Edition 

• 
(1898). 6s. • 

• • • . . 
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Handbooks-!.continued. .• ..--. . . . 
-- Is'LE OF \i\I!GHT. Ryde, Co~es, Ventnor, &c. \Vith 
• an Introdu~or)'• Sketch of the History of t~e Islar11i, by 

R. i· (>ROTHERO, M.A. Map. Fifth Edition (r8g8). zs. 64'! 
• • btdex-DPrectory for rgoo. • 

• H..tMPs1IIRE, ·Winc.hester, Southampton, New Forellt, 
PortsmQilth. Maps and Plans. ltfLh Edition. ~8g8). 6s . 
• BERKS. AKD BucKs. Winds~.r, Eto~ Readiflg, Newbury, 

G.relt Marlow, Aylestmry, Buckingham, &c. New and revised Edition. 
-- -GxFORDSHIRE,•Aylesbur.;r, Henley, J)xford, Blenheim, 

.. the Thames, &c. Maps ai¥1 Plans. (r8g4). 64;. • 
• • • • • Index-Directory for rgoo. 
---. ~ENT, Canterbury, Dover, Rams~ate, Rochesten, 
• Chat~m, &c. 7 Maps. Fifth Edition (r8g2). 7s. 6d. 

• Index-~ir~ctory for r8g8. 
--• WILTS AND DoRSET, Salisbury, Devizes, Dorchester, 

Sherb~rne, Sw!hdop, Wimborne, *eylbouth, Poole, &c. Maps and 
Plans. Fifth Edition (r8gg) . • 6s. . Index-Dwectory for r8gg. 

SussEx, Brighton, Chichester, Worthing, I!astings, 
Lewes, Arundel, &c. 7 Maps. fifth Edition (r8g3). 6s. 

• • lltdeJ!!Directory for xgoo. 
-.- DEvo;.;, Exeter, Ilfracombe, Linton, Sidmouth, 

Dawlish, Teignmout+J, Plymouth, Devenport, Torquay, &c. Maps 
and Plans. uth Editiott (r8gs). 7s. 6d. l1tdex-Directory for x8gg. 

SoMERSET, Bath, Ilminster, Bridgwater, Glasto~b"ury, 
Weston, Wells, &c. 8 Maps and Plans. Fifth Edition tz8gg). 6s. 

CoRNWALL, Launceston, Penzance, Falmouth, The 
Lizard, Land's End; &c. Maps and Plans. rrth Edition (r8g3). 6s. 

Index-Directory for r8gg. 
NoRTH \iVALES, Bangor, Carnarvon, Beaumaris, 

eSnowdon, Llanberis, Dolgelly, Cader Idris, Conway, &c. Maps. 
Fifth Edition (x88s). 6s. • 

·----...- SouTH WALEs, Monmouth, Llandaff, Merthyr, Vale 
"• of Neath, Pembroke, Carma,.hen, Tenby, Swansea, and the <fiye, 

&c. Map. Fourth Edition (frlgo). 6s. 

NoRTHAMPTON AND RuTLAND, Peterborough, Towcester, 
• Dae-entry, Market Harborough, Kettering, Wellingborough, 

Thrapston, Stamford, Uppingbam, Oakham. Maps. Second Edition 

DERBY, NoTTs, LEICESTER, AKD 5TAFFORD, Matlock, 
Bakewell, Chatsworth, The Peak, Buxton, Hardwick, Dovedale, 
Ashborne, Southwell, Mansfield, l{etford, Burtoo, Belvoir, Melton 
Mowbray, Wolverhampton, Lichfield, Walsall, Ta'lnworth, Etc . 

• ~2 Maps and Plaos. Third Edt,ion (x8g2). gs. Index-Directory for x89g. 
-- SHRoPsJ'IIRt: AND. <;HESHIRE, Shrewsbury, Ludlow, 

Bridgnortb, Oswestry, Chester, Crewe, ~lderley, Stockport, Eft-ken­
head. Maps and Plans. Third Edition (x8g7).e 6s. 

0 
. .• Index-Director> for x8g8. • • • • • 

--• LANCASHIR~, \iVarriz!gto~ :Sury, Manchester, Liver-
pool, Burnley, C'itlferoe, Bolk>n, Blackburn, Wigan, !>reston, • 
Rbcl;ldtle, Lancaster, Southport, Bia-kpool, &c. Map. 6s. 

• • • • . . 
• 

• 

• 

• 
• 

• 
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--. YORKSHIRE, Doncaster, Hull, Sellzy, c:J3everley, Scar .. 
b~ough~ Whitby, Ho\rrogate, Ripon, l!eeds, Wakefield, Bradford, 
Halifax, cfluddersfield, Sheffield,~- Map and Plans. TJIJrd Edition~ 
(r88z). 0 rzs. , , • 

.!L_ LINCOLNSHIRE, Grarttham, Lincoln; Stamford, Sleaford, 
Spalding- Gafnsborougb, <Grimsby, Boston, &c. M!J.p,and Plans. 
(!8go) 7s. 6d. • • • • 

0 

0 

DuRHAM AND NoRTHUMBERLANt, Newcastle," l',Elrling­
ton, Bishop Auokland, Stockbon, Hartlepool, Sunderland, "!:ihields, 
Berwick, Tynomouth, Aln_wick, &c.o Map and ~laos ('I8go). Iti!l. 

THE LA~~ (WEsTMO~"-ND AND CuMBERLAND,, 
Lancaster, Furness Abbey, Ambleside, Kendal, ,Wi!lder~re, 
Coniston, Keswick, Grasmere, Ulswater, Carlisle, Oockermout" 
Penrith, Appleby, &c. Maps. (r88g.) 6s. Index-Directory '"for r8g8. • 

HEREFORD AND0 WoRCESTER, LGomin~er, 1:(oss, 
Malvern, Kidderminster, Dudley, Brom~rove, Evesham. Maps. 
Foljfth Edition (r8g<f). ss. 

HERTS, HuNTINGDON AND BEDS, Bedford, Hatfield, 
Huntingdo10 Luton, St. Alh6ns, Tring, Ware, Watford, &c. Maps 
and Plans. (r8gs). 7~- 6d. Index-Directory for'\goo. 

GLOUCESTERSHIRE, Gloucester, 0 Cheltenham, TewRes­
bury, Bristol, &c. Maps and Plans. Fourth Edition (r8gs). 65. 

Index-Directory for rgoo. 
• WARWICKSHIRE, Warwick, Kenilworth, Co~entry 
Stratford-on-Avon, Birmingham, &c. Maps and Plans (r8gg). 65. 

Index-Directory for r8gg. 
CYCLIST's RoAD-BooK. From London, through 

Chichester, Portsmouth, Southampton to the New Forest, and back 
by Romsey, Winchester, Dorking, Leatherhead and Epsom. Illus­
trated by a R&ad Atlas at the end of the book. Fcap. 8vo. (18~). 25. 

SCOTLAND. ~ 
0 

ScoTLAND, Edinburgh, :£'.lelrose, Abbotsford, Glasgow, 
Dumfries, Galloway, Ayr, Stirling, Arran, The Clyde, Oban, 
Inveraray, Loch Lomond, Loch Katrine and Trosachs, Caledop.ian 
Canal, Inverness, Perth, Dundee, Aberdeen, Braenfa.r, Skye, 
Caithness, Ross" Sutherland, &c. Maps and Plans. Seventh 
Edition (r8g8). g5. Index-Directory for rgoo. 

IRELAND . 
• 

IRELAND, Dublin, Eelfas:!:, Donegal. Galway, vV{O'(ford, 
Cork, Limerick, Waterford, Killarney, Glengariff.Bantry, &c. !'ifth 
Edition (r8g6). Map0 and Plans . .[)5., I~dex-Directory for rgoo. . . . .. 0 E~GLISH CATHrnRALS. • 

• 

. . 
SouTHERN ~ATHEDRAI,S, ~nchester,Salisbury, E"e~r, 

\Yells, Rochester, Cant"erbwy. ChichEititEW, ltnd St. Albans. With 
130 Illustrations. 2 Vols. Crown 8vo. 365. • • 

* • * St. Alb;ns Cathedral, separately, 65 . 
• • • . . 

• 
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fYpdbo_oks_!.£NGLISH• CATHEDRALS-continved. • 
--- EASTERN tATHEDRALS, Oxf~rd, Peterborough, Ely, 
• Norwich, an~ Lihco~. With go Illustt'ations. Crown 8vo. •2rs. 
•-- Wi"STER:-1 CATHEDR<\LS, Bristol, Gloucester, H~reford, • 

• \Vor~este., and Lichfield. \Vith 6o Illustrations. Cre>wn 8vo. r6s. 
-- \iVELSH CATHEDRALS, Llar.Iaff, St. David's, Bangd'r~ 

and iit.~saph's. \Vith Ill•strat¥Jn!'- Crown Svo. • rss. 
-- ·s~. PAuL's CA~HEDRAL. With I"llustrations. •crown 

8Jo. IDS 6d. 
0 

. . . 

N.B.--71. •booklet, "The Ongm a11do H1st01y of l~trray's Handbooks for 
.. Travel-lers," written by th• third John Murra~ IR!Il be obtained free on 

appltcatwn. • _ •. ~ ._ • • • • • :actywartl; A. A SELECTION FRoM His CoRRESPONDENCE. 
2f}/orn. Crown 8vo. 24s. 

• Heabane. see \VATCH SoNG oF. • 
Head, Sir" F. B.• RoYAL ENGINEEl. 8vo. r2s. 

JouRNEY AcRoss THE P"'MPAs AND. ANDES. Pos~Svo. 2s. 
SToKERs AND PoKERS; oR, THE L. & N. W. RAIL~AY. 

0 Post 8vo. 2s. " • • 
-- LIFE AND DEATH oF SIR J. BuRGOYNE. Fcap. 8vo. rs. 
H~art's Highway, The. A Novel. By MARY E. \iVILKINS. 

Crown 8vo. 6s. 

Hebey, Bishop, JouRNALS IN INDIA. 2 Vols. Post 8vc.. • 7s. 
-- PoETICAL WoRKS. Portrait. Fcap. 8vo. 3"s. 6d. 

LIFE OF. see GEORGE SMITH. 
Rely-Hutchinson, Lady. MoNicA GREY. A Novel. Cro'.vn 

Svo. 2s. 6d. net. 

He11derson, 'N. J. How Music DEvELOPED. A Critical 
and Explanatory Account of the Growth 'of Modern Music 

· 0 Crown 8vo. ss. net. 
~ WHAT IS Goon Myt;Ic? Suggestions to Per:ons 

desiring to cultivate a taste rf:t Musical Art. Crown Svo. ss. net. 
Henry, Arthur. A PRINCESS oF ARCADY. A Novel. 

• Cr•wn Svo. 6s. 

Henson, Rev. H. Hensley. Edited by. ~HURCH PRoBLEMS; 
A View of Modern Anglicanism. By VARIOUS WRITERS. 8vo. 12s. net. 

Herodotus. TJ:IE TExT oF CANON RAwL\NsoN's TRANs­
LATION. Abndged for the Use of Sjudents. By A. J."GRANT, MA'\ . 

.With Map and I;'lans. 2 Vo!i. Crown 8vo. 12s. • 

THE 5-ro~Y OF THE PERSIAN WARS, AS TOLD BY 
HERODOTUS. By Rev. t:. ~- TANCOCK. ~lected and Arranged seas to 
form a Reading Book fo; Schools. Maps and Pl\fis. Crown 8vo. 2s. 6d. 

Herries, Ed. MEMOIR oF THE PuBLic I.!IFE oF]. C. BERRIEs." 
• 3 Vols. Svo. 24s. • e • 

H esdin, Raoul. • 1\-!Io• J ouRNAit. oF A SPY IN PARis ~URING • 
• ·rtiE,R!lGN OF TERROR, JANUARY-JU .. Y, 1794· Fcap. 8vo. 5s. e 

• • • . . 
• 
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• 

• 

• 
• 

• 

• 
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• Hessels, J. H~ LEx SALicA, TH~ TEN~ TExTs wiTH ~E 
0 GLOSSE: AND THE L;:xe EMENDATA. 4~0. 0 42.\0 e 

Hickstm, Dr. Sydney J. A NATURALIST IN NoRTK ~ELEBEs• 
• a Narrafl.ve of Travels. Map anti Illustrations. 8vo. • r65. . . . . . 
'Highland Lady, Mem~rs of. see S-tRACHEY. 

Hislo.P, St~hen. :ee GtoncE SMITH. ·• • 

Hodder, Edwin. SucGES~IVE LIVESOAND THOUGHts." Brief ' 
Studies, Literard', Biographicf\1, and Reli!?ious, for every J)l)y in the 
Year. 8vo. ;5• 6d. net. 

0 
• .. 

Hodgkin, Tho~as. THE• WAULII, GATEs, 0AND AQuEDUc~ 
0 oF RoME. With Maps. 8vo. 25. 6d. 

0 0 
• • 

.. 

Hodgson, Brian. THE LIFE oF. By Sir WILLIAM W.JiuNTE~, 
K.C.S.I. • With Portraits. 8vo. 14s. • • 

Hogarth, David G. A•W lNDERING SCI}OL~R. Se~ond Edition. 
With Map and Illustrations. <;rown 8vo. 7s. 6d. 

-·- I'HILIP AND ALEXANDER OF MACEDON. Two Essays 
in BiograpJoy. With Map end Illustrations. 8vo. 145. 

Edited by, AuTHORITY AND ARcHJEOLOGY, SA~RED 
AND PROFANE. Essays on the Relatioq,of Monuments to Bi~ical 
and Classical Literature. Second Edition. 8vo. I65 

Hott.White, R. THE LIFE oF GILBERT WHITE oF SELBORNE. 
Based on Letters, Journals, and other Documents in the po'!isession 
of the Family, and not hitherto published. With Portraits and 
Illustrations. 2 Vols. Demy 8vo. 

Home and Colonial Library. A Series of Works adapted 
for all circles and classes of Readers, having been selected for their 
acknowledged interest, and the ability of the Authors. Post ~vo. 

0 
CLASS A. 

0 
0

HISTORY, BIOGRAPHY, ~ND HISTORIC TALE~' 

Siege of Gibraltar. By JoHN The Sieges of Vienna. By 
DRINKWATER. 25. Lord ELLESMERE. 25. 

The Amber-Witch. By Lady Sketches of German <Life. • By 
DuFF-GORDON. 25. Sir A. GoRPON. 35. 6d. 

Life of Sir Franci~ Drake. By ' The Battle of Waterloo. By 
JOHN BARROW. 25. Rev: G. R. GLEIG. 35. 6d. 

Campail?ils at Washington. By Autobto~!aphy of Steffens. 2s. 
• Rev. G. R. GLEIG. 25 . o 0 The Bntish Poets. By ~HOMAS 

Th F h . AI . B CAMPBJ'd-L. 35. 6d. 
• e rene ~n gters. Y Historical 

0 
Essays. By Lord 

Lady DuFF GoRDON. 0 ~5. 0 MtAHON (Earl STANHOPE). 35.6d. 

"the Fall• of the Jesutts. By Lif~ of Lord Clive. By Rev. 
Count ALEXISC!JE S~INT-PRIEST. I';. R. GLEIG. J5. 6d. • 

_25. •, • • Stokers and Pokers; .or, the 
Ltfe of Conde. By Lord MAJOON • L. & N.yJ. Railway. By 'Sir 

(&rl STANHOPE). J5. &!. e Si~F~B. HEAD. 25. 

Sale's Brigade in Afghanistan. Life of Munro. :gy R~. G. R. 
• By Rev. G. R. GLEIG. 

0
25. GLEIG. J5. 6d. • • • • • . . 

• • 
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fhme and Col~ial iibrary-continued. . 
• • • CLASS B. . • • • 

WYAGES, TRAVELS, AND ADVEN'NJRES. • 
journals in• India~ By' Bishop i-etters from M!dras. By•"'-

HEBER .• · 2 Vols. 75. • LADY. 2so 
Travel!; in the Holy Land. By ~ghlud Sports. By ~HARLEs 

lTl.B\eand MANGLES.;_~25. ST. JOHN. 3s. 6d. 
MQ/occo and the ~ .. oors. By Pampas Journeys. By F. B.· 

f. ~RUMMOND HAY. 25. • HEAD. •25. • 
.. Letters from the Baltic. eBy A patherin~s• from Spain. By 

LADY. 25. • • • RICHAR!) foRD. 3s. 6d. • 
.New. South Wales. By Mrs. The River Amazon. By W. I4f. 

MERUITH. 25. EDWARDS. 25. 
Thee vJest Indies. By M. G. Manners and Cvstoms of India • 

.LEWIS. 2s. By Rev. C. AcLAND. 25. 

• 
• 

Sketche~ of P.-sia. By Sir •Adwentures in Mexico. By 
JOHN MALCOLM. 'fS. 6d. G. F. RUXTON. 35. 6d. 

Memoirs of Father Ripa. ~ Portugal and Galicia •• By Lord 
FORTUNATO PRANDI. 25. CARNARVON. 3s. 6d. 0 

Missionary Life in Canada. By The Libyan Qesert. By BAYLE 
e Rev. J. ABBOTT. 25. S~. JOHN. 25. 

• * * * Each work may be had separately. 

Honey Bee. By R:v. THOMAS ]AMES. Fcap. 8vo. Is. 
Hook, Dean. CHURCH DICTIONARY. A Manual of Reference 

for Clergymen and Students. Medium 8vo. 12s. • • 

DISCOURSES BEARING ON THE CONTROVERSIES OF THE 
DAY. 8vo. gs. 

Hook, Theodore. LIFE. By]. G. LocKHART. Fcap. 8vo. Is. 
Hope, A. ]. B. Beresford. WoRSHIP IN THE CHuRcH oF 

• ENGLAND. 8vo. 95. 
VI ORSHIP AND ORDER. 8vo. gs. • 

H~ace: a New Edition of the Text. Edited by ~AN 
MILMAN. With 100 Woodclr,s. Crown 8vo. 7s. 6d. 

see EToN -GLADSTONE-MILMAN. 
Heros .of Honour. see ELwoRTHY. 
Hosack, J. RisE AND GRoWTH OF THE !--Aw oF NATIONs, to 

Treaty of Utrecht. 8vo. 12s. 
Houghton's, Lord, MoNoGRAPHS. Portraits. 1os. 6d. 
Houghton's, Robert, Lord.(Ear.l. Crewe), •STRh VERs~. 

"'i88g-go. Fcape8vo. ss. 
Houtum-Schtndler, Gen. A. EAsTERN PERSIAN IRAK. 

With Map. Sewed, 3"· ~. ; bound, 55~ 
~uhn, A. Von. STRU<JGLE oF BuLG~RIA!t's FOR lNDEPEN•. 

• JOENCE UNDER ALEXANDER. Crown 8vo• g-. 
Huish, Marcus .B. GRhK -r'&RRA-COTTA STATU.fTTEs. 

With many Collotyp;s. Crown•4to. 215. • • • 
Hum.e, The Student's. see STur1ENTs' MANUALs. • 
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Hunnewell, J. F. ENGLAND's .:HRONICLE" IN SToNE.: ' 
• Cathedrals, ~hurches, &c. 8vo .. 245• c:> • 0 

Hunter, Si.- W. W . .se~ HoDGSON. • o • 
Hutch1nsoro Gen. DoG BREAJING, with Odds ·~od End~ 

• for thoj~e who love the Dog and th& Gun. Witl44o ILlustrations. 
•• wtk EilitiJJn. Crown 8vo. 75. 6d. • • 

* •• A Summary or.tf?e l{Ulflll for Gamekeepers:. I~ 
Hutchinson: Hora~e, an<i

0 De Crespigny, Rose .c. THE 
NEw FoREST: its Traditions, Inhabil!nts, and Customs. With 
Illustratio12s. ¥cond ImpressioJ. Crown ~o. 7s. 6d. • 111 

Hutton, H. E. • I'RINCIPIA GR.£10'\; an Introduction to .the 
Study of Gree1<. • Sixth EJition. Oown 8vo. !s. 6d. • 

fiutton, J. JAMES AND PHILIP VAN ARTEVELD: :ij;p~od~ of 
the XIV Century. Crown 8vo. xos. 6d • • • 

Hymnology~ Dictionary of. see JuLIAN. • 
Iceland. see CoLEs-DuFfERIN-HANDBo0K OF ~ENMARK. 
India. see DuFFERIN-ELPHINSTONE-HANDBOoK-LYALL-

SMTTH-TEMPLE-MoNIER WILLIAMs-GRANT DuFF. 

In Tuscany. .see CARMICHADL. 
0 

Irby, Hon. C. L., and Mangles, J. TRAVELS IN EGYPT AND 
NUBIA, SYRIA, AND THE HOLY LAND . .,Post 8vo 2S 0 

Italian Painters. see KuGLER-MoRELLI. 
Jarfle,s, F. L. THE WILD TRIBES oF THE SouDAN:. with 

an Account of the Route from Wady Haifa to Dongola and Berber. 
With Chapter on the Soudau, by Sir S. BAKER. Illustrations 
8vo. 21s. Popular Edition. Crown 8vo. 7s. 6d. 

James, Rev. T. THE FLoWER GARDEN. Fcap. Svo. rs . 
HoNEY BEE. Fcap. 8vo. rs. 
see 1EsoPOs FABLES. • 

see PRAYER BooK. 0 

Jahteson, Mrs. LivEs oFT~ EARLY ITALIAN PAINTEj:tS­
AND THE PROGRESS OF PAINT!~ IN lTALY-CIMABUE TO 8ASSANO. 
With so Portraits. Post 8vo. 12s. 

Jannaris, Prof. A. N. A PocKET DicTIONARv.oF G"'HE 
MODERN GREEK AND ENGLISH LANGUAGES. Fcap. 8vo. lOS. td. 

Japan. see BIRD-.!HANDBooK-BRIDGEs. 

Japanese, TQ.ings. sM CHAMBERLAIN. 

Jeffery, Walter. A CltNTu~ oF OuR SEA SToRY. 0 Illus-
• trations. Crown 8vo. 6s. 0

" • 

-- see BECKE. 0 • • 

Jekyll, Joseph. 0 CoRRESPONDENcE .~ITH HIS SisTE~-IN-LAw, 
• LADY GERTRUDE ef)LOANE STANLEY, 1818-I838. Edited by <he 

Han. AL"'ERNdt-1 BouRKE. 8vo .• x6s. " • 

• ]elf, K A. EILEEN's Jou:4lmY. A f<~ry Tale for Children 
and Youn!( Rea,ders, :jJlustrations. Popular Edition,• 8,vo~ ~s. 

• • • • . . 
• • 

• 
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J'gks, .E. LA"# ANr. • P<?LITics IN THE• MIDDLE AGE'S. 
8vo. r2s. • • 

•Jennings~ L. j. · FfELD PATHs AND GREEN •LAN.:s; oR, 
• W ~s IN SuRREY AND :iussEx. Popular Edition. t With Illustra-• 

• tions. C.own 8vo. 6s, • • 

• 

Jervis, H. w. HISTORY OF FRANaE. see STUDENTS' MANUA~S. 
Jesse, • a!ward. GLE.tNIN~ • IN oNA~URJI.L H~TORY. 

!fcaj>. 8vo. 3s. 6d. • 

Johnl:Jlarity. A N<ivel. By?· A. VACHFJ-L. f:rown 8vo. 6s. 
JCW.n~on's, Dr. Samuel, ~IFE. s~e Bosw.:IL.. 

lournal of an ~nglish s,y in Paris, "fr.:>m January tg 
• Jut:Y,1794· By RAOUL HESDIN. Fcap. 8vo. ss. 

Journil m Comparative Legislation. Quart~rly. 8vo. ss. 
• Jowitt, Benjamin. THE EPISTLES oF ST. PAUL TO THE 

THES~LONIANe, GALATIANS, AND0 Rot!ANS. Edited and condensed 
by LEWIS CAMPBEL\., M.A., :f.L.D. 2 Vols .. Crown 8vo. 75. 6d. net each. 

CoLLEGE SERMONS. With some short Add!esseso to 
Communicants. Third Edition . ..,crown 8vo. 7s• 6d. 

- BIOGRAPHICAL AND MISCE"LLANEOUS SERMONS . 
• Crown 8vo. 7s. 6d. 

DocTRINAL SER~oNs. Crown 8vo. 7s. 6d. 
LIFE. By EvELYN ABBOTT, LL.D., and the Rev. L:ewis 

GAMPBELL, LL.D. Portraits and Illustrations. 2 Vols . .Sv~. 32s. 

A SELECTION FROM HIS LETTERS. By EVELYN ABBOTT, 
LL.D., and the Rev LEWIS CAMPBELL, LL.D. With Portrait. 
8vo. r65. 

Julian, Rev. John, D.D. A DICTIONARY oF HYMNOLOGY. 
Setting forth the Origin and History of the Hymns in the Principal 

"Hymnals, with Notices of their Authors, &c., &cl Medium 8vo. 425. 

Keene, H. G. THE LITERATURE oF FRANCE. Crown 8~o. 
• • 35. (University Extension Ma'rls.) 

• Kirkes' Handbook of PHysiology. New and thoroughly 
Revised Edition. By Professor W. D. HALLIBURTON. With over 

• 650 ,Illustrations. Large Crown 8vo. r4s. 
Knapp, Professor William I. LIFE, WRI~INGS, AND CoRRES­

PONDENcE OF GEORGE BORROW, I803-r88r. Demy 8vo. 2 VoJs. 
With Portrait and Illustrations. 32s. 

LAVENGRO. see' BoRROW. 

-- •RoMANY RYF.o see BoR~ow. 
• 

Knight, A. Le~. •A SEA-KING's Mm~HIPMAN. An Episode 
in the Life of the famoos"Lord Cochrane. A tale 8f Adventure. 
12 full-page Illustrations .• Crown Svo. 65. • •. 

Ktright, Prof. W. THE PHILOSOPHY ~FeTHE• BEAUTIFUL. 
• Two Parts. Crown 8vo. 3s. tid. eaeh . • (University Extensio1t Manuals.) 

• • • • 
LoRD MoNBODDo, AND so~E oF His CoNTEMPORARIES. 

}Vith Portraits. 8vo. r6s. • • 
• • • . . • 

• 

• 

• 
• 

• 



Cl 

• 

• 
• 

• • . .• • ..o 
• 3-l- :..1){. MCl{RAY'S COMPLVE CATALOGl!E 

0 
• 

krehbiel, H. t:. How TO LISTE~ TO l;::Iusic. Hints•!'nd 
• Suggesiions to untalfght lovers o~ t"be cArt. Illustrationa. 

ctrown 8vo. ss. net. • 
0 • Krisch, rn. w. THE TEeHNICAL ScHOOL•° FRE:-<CH .• 

•• GRAM~1<\,R. 8vo. 2s. 6d. • • • 
Krout, -:\1ary M. HA"'A!:ii ANit, REvoLuTioN ..• Crown 8vo. 

a.os. 6d. • • • o •. 
Kugler's Handbook of Painting~ The Italiafl .~chools • 

of Painti!)g. ~xth Edition, re¥ised. By ~ir HENRY LAY~D, G.C.B. 
With nearlycfZ~ Illustrations. 2 Vols. 8vo. 305. , 

The German, Flemish, 0 a~d DutcA Schools.· "New 
Edition, revi;ed. By Sir J. A. CROWE. With 6o I!ktstra~ions. 0 

2 Vols. Crown 8vo. 245. •: • 
Landor, A. H. Savage. ALoNE WITH THE HAIRf AINU ;. 

OH, 3,800 MILES ON A PACK SADDLE IK YEZO, AND A CR~ISE TO 
THE KUHILE lSLA:-m!l. ~ith Map and m<R!y I!lusfrations by the 
AuTHOH. Medium 8vo. r8s .• · • 

0 Lane, E. W. AccouNT oF THE MANNERS AND CusToMs 
OF MODERJ'i EGYPTIANS. WJthlllustrations. 2 Vols. Crown 8vo. I2S. 

CAIRO FIFTY YhRs AGo. Edited by STAKLEY :e.ANE- • 
PooLE. Crown 8vo. 6s. 0 

Laud, Archbishop, LIFE AND Tuvm\ oF. By Rev. C. H. 
SIMPKI:o~soN. With Portrait. Crown 8vo. ws. 6d. 

Lawlei;s, Hon. Emily. MAJOR LAwRENcE, F.L~>S.: A 
,Novel. 3 Vols. 3rs. 6d. Cheap Edition. 6s. 

PLAIN FRANCES MowBRAY. Crown 8vo. 6s. 
Law without Lawyers. An Epitome of the Laws of England 

for Practical Use. By Two BARRISTERS-AT-LAw. Large 8vo. 6s. 

Layard, Sir A. H. NINEVEH AND ITs REMAINS. • \Vith 
Illustratimt's. Crown 8vo. 7s. 6d. 

-- NINEVEH AND BABYLON. Illustrations. Crown~Svo. 
7s. 6d. ~ 0 

EARLY ADVENTURES IN PERSIA, BABYLONIA, AI\D • 
SusiANA. Portrait, Illustrations and Maps. 2 Vols. Crown 8vo. 
24s. New Popular Edition. Crown 8vo. 7s. 6d. o • 

Leathes, Stanley. PRACTICAL HEBREw GRAMMAR. With the 
Hebrew Text of Genesis i.-vi., and Psalms i.-vi. Crown 8vo. 7s. 6d. 

Leslie, C. R. HANDBOOK FOR YouNG PAINTERS. Post Svo. 
• 75. ~d. • 

•Lesser Destinies. A Novel. 13y SAMDErt>GoRDo:-~. Cr~yo. 6s. 
Leto, P. EIGHT lVr.:PNTHs AT ~OJvlE nt!RING THE VATicAN 

CouNCIL. 8vo. 125. • 

·• Letters from0 a Mourning CitSr. see MuNTHE. 
• • Letters from the Shorss o' the ·Baltic. By ~. l.Jl\vv. 

o Post 8vo. 25. • 0 • • • 

Letters from Madra~ during the Yeats 1836-1'839· By 
• A LADY. • Post 8vo. 25. • • • 

• . . • • 
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~ewis, M.G. ~uRN%L oF A REsiDENCE AMONG THE NEGRoEs 

• IN THE VliEsn. IN~IES. Post Svo.• ~5. • • • 

• Lewil'il :r. Hayter. THE.HoLY PLAcEs oF JEJtUSALt:M. 8v~. • 
rol. 6d. • • 

cex ~lica. see. HESSELS. •• 
Liddell, :Cean. HISTORY ~F Ro~. see S1"UDENTs' MANUALS. 

! • ... • • 
--. t\ MEMOIR. By the Re'll. H. L. THoMPSON. With 

~ f>hotogravure P<.ftraits and Illustrations. Svo. r65. 
Lillf, .w. S. THE.GREAT OOIGMA. 8ve. 1"4s . 
....!....._. Fo'uR :ij:uMoURislts oF '!tHE NI~E\EENTH CENTURY. 

• Dickens, Thackeray, GloPge Eliot, Carlyle. •svo. ros. 6d. • • 

.-•- ·~PRST PRINCIPLES IN PoLITics. 8vo. 14s. • 
Lindr J~nny, the Artist, r82o-r851. Her ea•ly Art-life and 

• Dramatic Career. By Canon ScOTT HoLLAND, M.A., and W. S. 
Roc~TRO. With Portraits and 

0Illu~trations. Crown 8vo. 95. 
Lindsay, Lord. S~ETCHEs •OF THE HisTORY oF ~HRIS.TJAN 

ART. 2 Vols. Crown Svo. 245. 
ETRUSCAN lNSCRIPTIONS'ANALYSED. ivo. 12s. 

Li§pings from Low Latitudes. ·see DuFFERIN. 
Llttle Arthur. see t\.RTHUR. 
Livingstone, Dr. FIRST ExPEDITION To AFRICA, r84o.r856. 

Maps and Illustrations. Crown 8vo. New Edition. With Notes by 
"Mr. F. S. ARNOT. 55. • 

SEcoND ExPEDITION To AFRICA, r858-64. Illustrations. 
Crown 8vo. 75. 6d. 

LAsT JouRNALS IN CENTRAL AFRICA, TO HIS DEATH. 
By Rev. HoRACE WALLER. Maps and Illustrations. 2 Vols. 8vo. rss. 

--· PERsoNAL LIFE. By WM. G. BLAI,m, D.D. vVith 
Map and Portrait. Crown 8vo. 65. 

. . L3fh, Lord. PERSONAL NARRATIVE oF LoRD ELGIN's 
EMBASSY TO CHINA. Thi4 Edition. With Portrait and Illus­
trations. Crown Svo. 25. 6d. net. 

Lockhart, J. G. ANciENT SPANISH BALLADS. Historical 
• anc! Romantic. Translated, with Notes. Illustrations. Crown Svo. 55, 

LIFE oF THEODORE HooK. Fcap. !lvo. rs. 
Lodge, R. HISTORY oF MoDERN EuRoPE. see STUDENTs' 

MANUALS. • • • 
London: Past and Present• its History, Associations, and 

• "raditions. By4HENRY B. WHEATLEY, F.S.A. Based on Cunni~g­
ham's Han~bo~k. Libcar:r.Edition, on ~id Paper. 3 Vols. ME'Jfium 
Svo. [3 35. • • 

Longridge, George. A· HisTORY oF THE VxFORD Missro~· 
• TQ CALCUTTA. With a Preface by thclB1f'HOP .OF ROCHESTER. 
• JTiustrations. Crown 8vo. •7s. 66. • 

Loudon, Mrs. C:AR!>E!-<ING For. LADIES. With Dirlctions • 
a~ Calt!ndar of Operations for Every ~onth. Woodcuts. Fcap. &fa. 
·~.~ . • 

• • • 

• 
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L'Ove Letters, hn Englishwom~n·~ 12~0. ss. n.et. •o 
Luboock, Ajfred. ME~cfR.rEs oF EToJ" A.NDoEToNIANs, AND • 

smitE REMINISCENCES OF SUBSEQUENT CRICKET, with., a Chapt~r • 
• on Bov's0 CHANCES AT ETON, byethe late ROBIN LuJtiR>CK, K.S. 

• Portrait!! and Illustrations. Large Crt>wn 8vo. gs.• • 
L~bbock, M:ss .• SoME PQoR RELIEF QtJESTIONS. With a 

P'eface bJI the Rigl!t Ho!J. .• ~r J. f-uBBOCK, Bart., M.'p. ~rown 8vo. 
75. 6d. • • 

Luffmann, C. B. A VAGABOND IN gP~IN. An Accli}lnt of 
a Journey & Fo!k Crown 8vt>. 65. • 

Lumholtz, Dr.~ :AMONG•CANNJB~LS. An accolint of·Frfur 
0 o Years' Travels,n Australia, and oT ~amp Life among the Aborigint!!; 

of Queensland. With Maps and 120 Illustrations. Mediil111 T!vo. ".l4~ 

Lumsden, Sir P., and Elsmie, G. R. LuMsDlN ~F THE 
GuiDES : A Sketch of the Life of Sir Harry Lumsden, his Stll"vices • 
in the Afghan Valley, Punj~b and Frontier O:.tmpaigd!;, and of the 
Raising of the famous Corps of Guides. Portraits, Maps and 

• lllu!trations. 8vo. Second Edifion. 75. 6d. net. 
Lushington, Rev. F. de vy. SERMoNs To YouNG BoYs, 

delivered at•Eistree School. Crown 8vo. JS. 611. 0 

Lux Mundi. see GoRE. 
0 

Lyall, Sir Alfred C., G.C.B. AsrATft STUDIES; Religious 
• and Social. NeVi Edition. 2 Vols. Crown 8vo. gs. each. 

-- • Ti!E RrsE oF THE BRITISH DoMINION IN INDIA. • From 
the Early Days of the East India Company. (University Extensiott 
Mattual5.) With Coloured Maps. Crown 8vo. 45· 6d.; also Library 
Editiott, with considerable additions. 8vo. 12s. net. 

Lyell, Sir Charles. STuDENT's ELEMENTS OF GEOLOGY. A 
New Edition, entirely revised by Professor J. W. Juno, C.B., F.R.S. 
With 6oo lll)lstrations. Crown 8vo. gs. • 

Lyell, K. M. GEoGRAPHICAL HANDBooK oF ALL THE KNowN 
• FERNS. Crown 8vo. 7s. 6d. C! · 

Lyndhurst, Lord. see MARTI~ 0 

Lysons, Sir DanieL THE CRIMEAN WAR FROM FIRST To LAST. 
With Illustrations and Plans. Crown 8vo. 12s. 

EARLY REMINISCENCES. Illustrations. Crown 8vo~ gs. 
Lyttelton, Arthur~ Bishop of Southampton. THE PLACE OF 

MIRACLES IN RELIGION. The Hulsean Lectures for 1891. Cr. 8vo. 55. 
Lytton, I!.ord: GLENAV.e;RIL. Books I. to VI. 2s. each. 
--.-- , , 0 2 Vols. cfcap. 8vo. 1>2s. 
MacCarthy, James. SuRVEYING AND E«PI!ORING IN ~IAM. 

• With a. Chart, Map,0 and 77 IllustPatilms. Demy 8vo. 1os. 6d. net . 
• •McClintock, S~r L~ NARRATIVE tJF THE DrscovERY oF THE 

FATE 0~ SIR .JOJ!N FRANKLIN AND HIS COMPANIONS IN THJ> ARt:TIC 
SEAS. With Iflustrati~nso Cro~m 8vo. 7s. 6d. • • 

Macftonald, A .. Too LA "liE FOR (}o!DoN AND KHARTouM. 
• Crown ~o. 12s. • • • 

• • 0 

• . . 



• 

• • • .. .. 
• ~F ~<JRKS IN PRINT. 37- •• • 

• S • K •A Jt'lla.cdonald, ~nald.• THE WORD OF THE lNG. 
• Romance o~ th~ ti~e of William of <?rang-e. Cro';Yn 8vo. e6s. 

McKendrick, Prof., and Snodgrass, Dr. THE PHtSIOLOGY 
• o~"»HE SENSES. With 111\!strations. (University E!tension Manuals.Y 

Cnawn ~o. 4s;, 6d. • • • •• 
Macgregor, J. RoB RoY oN TfrE JoRDAN, NrLE, RED SEA, 

GE!>lN:lsARETH, &c. A C:u!oe C~is~ in P~lestine afld Egypt and the 
'"W;\ters of Damasc~. With 70 Illustrations. Crown 8vo. 7s. 6d 

Mac ..... regor, Sir wifl. BRITISH NEw GUINEA: Country and 
.... d II . • • • People. Map an I ustrahons. 4S. • 

l'd'ackail, 'J. W. LAnl'1.~rTER..tTURE. ·(~niversity Extension • 
• Ma16uals.) Crown 8vo. 35. 6d. • 
Mackag; Thomas. A PLEA FOR LIBERTY: An Argument 

~ainst Socialism and Socialistic Legislation. E•says by VARIOUS 
• WRITERS. Post 8vo. 25. • 

THl ENG!.ISI;;l PooR~ A "Sk~tch of their Social and 
Economic History. Crown ivo. 75. 6d: • 

A PoLicY OF FREE ExcHANGE. Essays by VARious 
WRITERS on the Economical arAI Social Aspects~£ Free Exchange. 

• 8vo. r2s. • 
-..- METHoDs oF SociAL REFORM; oR, THE TRUE AND 

FALSE METHODS O~DEALING WITH THE SOCIAL CONDITION OF THE 
PooR. Crown 8vo. 7s. 6d. • 

-- • LIFE OF SIR JOHN FowLER, Bart. A l}ect>rd of 
Engineering Work, r834-r8g8. Photogravure Portraits and many 
Illustrations. 8vo. 

Macnaghten, Chester. CoMMON THouGHTs oN SERIOUS 
SUBJECTS. Addresses to the Elder Students of Raj Kumar College, 
Kathiawar. With Portrait and Illustrations. Edited by RoBERT 

• WHITELAW. Crown 8vo. gs. 

Macpherson, Wm. Charteris. THE BARtNAGE AND THE 
• SENATE; OR, THE HousE OF LORDS IN THE PAST, THE PRE~NT, 
'e AND THE FUTURE. 8vo. I6~ 

Madison, Dorothy Payne. By MAuD WILDER GooDWIN. 
'With Portrait. Crown 8vo. 5s. 

Mahonr Lord. see STANHOPE. 

Maine, Sir H. Sumner. A brief Mem<'ir of his Life. By 
the Right Hon. Sir M. E. GRANT DUFF, G.C.S.I. 8vo. qs. 

ANCIENT Law: Its Connection with th~ Eail.y Histo~y 
of Society, and its Relation ta Modc!rn Ideas. 8vo. gs. 

-----.- • VILLAGE C01fMUNITIES IN THE EAST AND WEsT. 8vo. g•s. 
• • 

EARLY HISTORY Of •NSTITUTro~. 8vo. 9s. 
DisSERTATIONS oN.EARLY LAw AND Ce.rs:roM. 8vo. gs ... 

• }'oPULAR GovERNMENT. 8vo. ·l rJ,. • • 
--

0 lNTERNATIQNA*' \--AW. 8v!J. • 7s. 6d. .. 
Major.Lawrence, F.L.S. ·A ~ovel. By the Hon. EMILY 

eLAWl.Ess. 3 Vols. Crown 8vo. 31s~ 6d. Chea" Editi01t. 6s. • • • • • . . • 

• 
• 

• 

• 
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Malan, Rev. Sol@mon Ccesar, D.D: eLI.FE. ~y hi~ Sm~0 

Rev. A. H. MALAN. With P.,rtraitand lllustratio~. Demy 8vo. r8s . 
Malcofrrq Sir•J. SKETCilEs oF PERSIA~ "PosY 8vo. 3s. 6d. • 

• Mallet, C. E. OfHE FRENCH REVOL~TION. Crown 8v~ci3s. 6d. • 
•• (Universit;"Extension Manuals.) • • • • 

Mallock, VV. H. ~ROPERTY RND PRoGREss; Social Agitation· 
in ~gland.• Crown.Svo. •6s.• 0 •o • 

Marcia. A Novel. By W~ E. NoRRtp. Crown 8-;o: 6s . • Marco Polo. Jee :&ooKs-Yu~E. • • e .. Mariette. HisTo~.-oF EG'zyT. seecBRODRICK. 
• Marin din, G. E. • s~e BLACHFORD~ • • • 

• • • SMALLER HISTORY OF GREECE. see SMITH's ~ALLER • 
HISTORIES.. • 

see OuR NAVAL HEROES. • 
0 • 0 • 

see s-,·uDENTS' HISTORY 0~ GREECE. see STUDENTS' 
MAN~LS. 

Markham, C. R. PERUVIAN BARK: Chinchona cultivation 
in British India. 8vo. 14s. II 

Markham, Mrs. HISTORY oF ENGLAND. From the Fi~st 
Invasion by the Romans, continued doijln to r88o. Wooden's 
Small Crown 8vo. 3s. 6d. 

-- • J;lisTORY OF FRANCE. From the Conquest of Gaul by 
Juliu~ Cresar, continued down to 1878. Woodcuts. Small ~rown 
8vo. 3s. 6d. 

HISTORY OF GERMANY. From its Invasion by Marius 
to the completion of Cologne Cathedral. Woodcuts. Small Crown 
Svo. 3s. 6d. 

Marsh, G. P. STuDENT's MANUAL oF THE ENGIJSH 
LANGUAGE. Il)y Dr. WM. SMITH. Crown 8vo. 7s. 6d. 

"MGI.rtello Tower." AT ScHooL AND AT SEA. Sketches6Jf 
Life and Character at Harrow in... the Forties, and subsequenllJO tn 
the Royal Navy. With Illustrat~ns. 8vo. r6s. 

Martin, Sir Theodore. LIFE OF LoRD LYNDHURST. With 
Portraits. 8vo. r6s. • • 

Martineau, John. LIFE AND CoRRESPONDENCE oF SIR BARTLE 
FRERE, Bart., G.~B. 2 Vols. 8vo. 32s 

THE TRANSVAAL TRoUBLE: How it Arose. Second 
Edition,•Ten~ Thousand. 

0 
Crown Svo. Sewed, IS. 

Maudslay, A. P., and A. C. 9-.. GLIMPs& AT ·GuATEmALA. 
Some Notes on the Ancient Monuments of Ce~raloAmerica. With 

•Maps, Plans, 74 Phctogravures, aod:other Illustrations. 4to. 
£4 4s. net. " 0 

lVtaurel's CHARACTER00 AcTIONs, &c.," oF WELLINGToN. rs. 6d. 
• • • . Mayo, Lieut. SPoRT IN ~B'OSSINI"A: Mare~ and Tacka•ze~. 

cf>6wn Svo. I2S. • • • • 

Mf¥).ical Jurisprudence• see PooRE. 
.. • 

•• 
0 

• . . 
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.. 39 • OF .,VORKS IN PIUNT. . . . . • . ~ . . 
• Melville, Hermann. TYPIEE; oR, THE MARQUJ<:SAS IsLANDERS. 

•• With Memoir. 411Japs, lnd Illustrations. Crown 8vo. 3s. 6J. • 

._ 0Moo; A~v!!nt~es in the Soutll Seas. With Mefnoir, 
• Ma~s,oand Illustrations. Crown 8vo. 3s. 6d. • 

• Mends,~- s. LIFE oF A~MIRAL SIR \V. R. MlwDs. \Vith • 
• Port?aits and Illll!ltrations. 8vo. J6s. • •• 

Menzies.llolll.an. HISTORY reF RiLI~ION. (University Extension 
~anuals.) Crown 8vo. 'jS. • • • • 

Merrick; Leonard. T!h WoRLDLINGS. A Novel. Crown Svo. 
6!.. • • t • 

M~edith, 'Mrs .• c. N oT:8s AND SKETCH~s•oF NEw SouTH 
e WALES DURING A RESIJ!E!kE IN THAT CotQioiY FROM 1839-184'¥ 

• P~t~.,o. zs. 
~eyer:.S !>ractical Dictionary of Cookery. 1,2oo Tested 

• J<ecipes, arranged Alphabetically. With Index '-rranged under 
Coursej. 7th 1housand. Rvo. 45. 6' net. 

Michael Angelo, L,FE oF.• see WILSQN. 
Mill, Dr. H. R. THE REALM OF NATURE: An oatline· of 

Physiographv. With rg Colour:d Maps and 68 ~.:;:Ltra.tions and 
•Diagrams Crown 8vo. ss. (university Extmsiofl Manuals.) 

MiiJer, Wm. A DicTIONARY oF ENGLISH NAMES oF PLANTS 
applied among Engli!lil-speaking People to Plants, Trees, and Shrubs 
Latin-English and English-Latin. :\tedium 8vo. rzs. 

Millin_gen. see VAN MILLINGEN. 
Milman's, Dean, vVoRKS :-

HISTORY OF THE JEws, from the Earliest Period down to 
Modern Times. 3 Vols. Post Svo. r2s. 

EARLY CHRISTIANITY, from the Birth of Christ to the 
• .Abolition of Paganism in the Roman Empire. 3 Vols. Post Svo. r2s. 

LATIN CHRISTIANITY, including that of t* Popes to the 
• Pontificate of Nicholas V. 9 Vols. Post Svo 36s. 

":WANDBOOK TO ST. PAr's CATHEDRAL. vVoodct~ts. 
IDS. f5d. 

Qvi;-~TI HoRATII FLACCI OPERA. Woodcuts. Small 8vo . 
• 75. ftli. 
FALL oF J ERlJSALEM. Fcap. Rvo. Is. • 

Milman, Dean, D.D. ~\ BIOGRAPHICAL SKETCH. \Vith 
Selections from his Correspondence. By his S.m. 0'\RTHUR MII.MA:>O 
With Portrait. Svo r6s. 0 • • 

Miln$.n, Bishop, ~.D. LIF!~ With a Selection from h~s 
• Correspondenc~and Journals By HIS SISTER. Map. Svo. r2s. 

Miln, Mrs. Louise Jord<WJ.• LITTLE l'oLK oF lVI.t\NY LAf..!Ds. 
An Account of Piccaninliies, Papooses, Bam bin&<;, and other Bairns .• 

• Many Illustrations. Svo. I zs. .• • • • • M11n~, David, M.A. A •REA6)A~LE DICTIONARY OF THE 
E:o~GLISH LANG.UA~E. • Etxmolegically arrangerl. Cro~ Svo 
7S.•.6~. o • a 

·- • • • . . 
• 

• • 

• 
• 

• 
• 
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MR.• .MURRAY'S COMPLEf.TE ·fCf\TALOGUFe 
• <1 • 

!'4inchin, J. G.. GRoWTH oF FR!j:DoM IN "THE BALJW 
PENINSULAR. With Notes. CroW'Il 8vo. IOS~d. . 

Mint6, \iVm• LoGic, ·l~DUCTIVE AND ~EDUcTIVE. \i\Tith • 
• • Dh~grams, Crown 8vo. 4s. 6d. ~University Extension Miuuals.) 

llaiss Blakeoof Monkshalton. A Novel. By•lSAi!ELLA.O. 
• FoRD. C~own Bvo. ss. o • 

Mivart., St. Geo~ge,. TifE d:-AT.0 An Introducfio~ to the 
Study of Back boned Animars, especially l\1ammals. 2oo Ill111st~tions. 
Medium 8vo. 30s. • 

THE G~uN!>woRK OF SciENCE. • (Progressive• ~cience 
Series.) 8vo. ts~ • o • • · •" 

• • • • Moberly, Profesgt)r R. C. MINISTERIAL PRIESTHoo~. Si~ 
0 Chapters preliminary to the Study of the Ordinal. Se!ri"d Editfon0 

with a ne";, Preface. 8vo. 14s. 0 
• 

ATONEMENT AND PERSONALITY. Demy 8vo. • 
Modern Domestic Codkefy. A.daptediorcprivat~ Families. 

By 'i LADY. Woodcuts. Crow~ 8vo. ss. 
Mohamed Khan, Sultan. THE CoNSTITUTION AND LAws 

OF AFGHANijTAN. 8vo. Se4ed, zs 6d net. 
Monboddo, Lord. see KNIGHT. 

0 

Monica Grey. A Novel. By Lady HELY-HUTCHINS~N. 
Crown 8vo. 2s. 6d. net. 

Morltbly Review, The. 4to. 2s. 6d. net. • 
Moore, 'Thomas. LIFE AND LETTERs oF LoRD BYRoN. 

see BYRON. 
Morelli, Giovanni. ITALIAN PAINTERS. Critical Studies of 

their Works. With an Introductory Notice by Sir HENRY LA YARD, 
G.C.B. With numerous Illustrations. 8vo. • ~ 

Vol. l. THE B~GHESE AND DoRIA PAM PHIL! GALLERIES IN ROM~. 15s. 
Vol. II. THE GALLERIES OF MuNICH AND DRESDEN. 15S. 

. 0 . 
Mo0seley, Professor H. N: NoTES BY A NATURALIST DURQNG 

THE VOYAGE OF H.M.S. "CHAL&NGER" ROUND THE WORLD. With 
a Memoir of the Author. Portrait, Map, and numerous Woodcuts. 
Crown 8vo. gs. 

Motley, John Lothrop, THE CoRRESPONDENCE oF~ With 
Portrait. 2 Vols9' 8vo. 30s. 

HISTORY OF THE UNITED NETHERLANDS : from the 
Death,of William the Silent to the Twelve Years' Truce, r6og. 
Portratts. 4 Vols. Pos~8vo. 06s. each. 

-•- LIFE AND DEATH OF JoHN OF BARNE,ELD. Illustra~i~ns. . . 
• 2 Vnls. Post 8vo. IijS. • • 

Mozley, J. ·B. TREATISE oN AuG"usTINIAN DocTRINE oF 
•" PREDESTINATI~>N. eCrown 8vo. gs. 0 

• 

• • Muirhead, John~. THE E~EMB:NTS oF ETHics. Cro~118vo. 
• 3~ ( UJtiversity Extension"M a1fitals.) • • • 

CHAPTERS FROM ARJSTOTLE"s ETHICS. Crowl'! 8v~ 7s. 6d. . . ... 
0 . . 

• 



• • • OP·WQRKS IN PRINT. • • 41 . ~ . . . 
~ummery, i\. F.,.ang•Hobson, J. A. TilE PHYsiOLOGYCF 

INDUSTRY : ~ing an Exposure oJ certain Fallacies in existing 
• Theories o•PoHti<4-l Economy. Cro.vn 8vo 6s. • • • 

• Munr<~ ~neas. THE Lo~usT PLAGUE ANP ITs,SuPPRESSION• • 
Nu~erqps lllustrations. 8vo. 24s. net. • 

Munro; Sir Thm'has. see GLE~. • • •• 
Munthe, A:xel. VAGARIE~. C.o~n 8v.o. ·6s.. • 

• :f..ETTERS FROMeA MouRNING CITY. A Personal Account 
/>f Naples in th~ Days of the Plague· in 1884. Second Edition. 

C'rown 8vo. 6s. • • • 

Murray's" Handy Clas~ci!.l Maps. Lis1 ~f Maps at present 
• in preparation :- • • • 

•Ga!l~a. • - - - - - - One sheet, 2s. cloth; IS. net, paper. • 
• *Bri'i,am!ia One sheet, 2s. cloth; Is. net, paper. 

*:ijispania One sheet, 2s. c1oth; IS. net, papef'. 
G . , Northqrn Greece )" ~wo sheets in one case, 3s. cloth; 

raecla i South and Pelopomtesus f I~. 6d. net, pape;. 
Asia Minor and Mare Aegaeum - Two Maps on one sh?et, 2s •loth; 

rs. net, papeY . 
•Gerrnania, Rhaetia, Illyria, } 
• Moesia, etc . 

.. 
One sheet, 2s• cloth; IS. net, paper 

.-rhe Roman Empire • - -
(at different epochs) 

Two Maps on one sheet, 2s. cloth; 
Is. net, paper. 

*I tar f Northern Italy l 
Ia 1 South and Sicily r - - f Two sheets in one case, 3s .. cloth; 

( IS. 6d. net, pape1·. • • 
• Pa~estine, Syria, and part of } 

Mesopotamia, and a Map 
showmg St. Paul's Voyages 

Three Maps on one sheet, 2s. cloth; 
IS. net, paper. 

I Two Maps on one sheet, 2s. cloth; • 
Egypt and the Eastern Empires - 1 Is. net, pape1·. 

An Index is bound in each case. 
• • * t3y cloth is meant, that the map is both mount~ on cloth and also 

bound in a cloth case. By paper is meant, tha'l' the map is bound, 
· !' unmounted, in a paper case. • 

• Where there are two or !!}Pre maps on one sheet there are also two 
or more indexes-one for e:ft:h. 

*Now ready. 

Mprray, John. A PuBLISHER AND HIS FRIENDS: Memoir 
ana Correspondence of the second John Murray, with an Account of 
the Origin and Progress of the House, '768-1843. By SAMUEL 
SMILES, LL.D. With Portraits. 2 Vols. 8vo. 32s. 

see GIBBON. • • 
Mur;ay, A. S. A HISTORY ilF G!tEEK ScuLPTURE FRoM T~E 

· • EARLIEST TIME~. With I30 Illustrations. 2 Vols. Medium 8vo. j6s. 
HANDB~OK• OF G:aE~K ARcHJEO:r.DGY. Sculpture, V.ases, 

Bronzes, Gems, Terr~-cottas, Architecture, Mural" Paintings, &c. 
Many Illustrations. Ctown 8vo. r8s. • • •. 

• • Murray's Guides. see HiNDBooKs. • 
Murray's Maga-J:il.le.• Vols. r_•to"X. 7s. 6d. each.' 
Murrcty'~ Cyclist's Road ·aook .• see CYCL!ST, . • • • . . • 

• 

• 

• 
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" 4ze MR. !'41JRRAY'S COMPLETE CATALOGDE0 

0 . • • 
• • • c!J • 
Na~ier, General ~ir Charles. Hrs •LIFE. B)" the Hon. 

WM. NAPIER BRUCE. With Portrait {l.nd \1aps. ~Crown 8vo. 12f.0 

Napier~ Gene1;al Sir GeOJ:g"e T. PASSP4XE9' 1~ HIS EARLY 
• Mru'l"ARY LIFE. Written by HIMSELF. Edited by his Sor., <Jenera! 

• '\VM. C. E. ICI'APIER. With Portrait. •crown Svo. 75. 6d: • 

Napier, Sir \\TJU.. ENGLISH BATTLEs AN~ SIEGEs <1F THJ! 
PENINSULAR WAr.. Portrai~.o Post ~vo. 55. .

0 

Napoleoo I. • CoNFit>ENTIM.° CoRRESPONDENCE wiTH .ms 
BROTHER jOSEPH. 2 Vo]s. 8vo. 265. 0 ° 

0 

Nasmyth, Jame~. .1\N.AuToBro~RAPHY. £dited by S~EL 
SMILES. With Po>r6rait and zo Illustnij:ions. Post 8vo. 35. 6d.; Oif 
large paper, I65. • 0 • 0 

0 
·~ THE MooN: • considered as a Planet, a Worlq, <WJ.d i 

• Satellite. With 26 Plates and numerous Woodcuts. Merliuno~vo. 2IS. • 

Navy and theo Nation. By JAMEs R. THuRsFIELn, ~.A., 
and Lieut.-Col. Sir G. SYBEN~AM CLARKE, R.E. Maps. 0 8vo. 14s. 

Nazarbek, Avetis. TH.ROUGH TH~SToRM~ f>ictures of Life 
in An:aenia. With a Preface !Jy Professor F. YORK PowELL. 
trown 8vo. 6s. 

Newbigin, Manoo.. CoLOT.JR I~ATURE: a Study in Biolo!5d'. 
Crown 8vo. 75. 6d. 

New Forest. see HuTCHINsoN. o • 
Newman, Dr. G. BACTERIA. (Progressive Science Series.) 

l'tup:~erous Photographs of Apparatus, Micro-Photographs ,pf Actual 
Organi'!;ms, and other Illustrations. 8vo. 6s. • 

Newman, Mrs. BEGUN IN JEsT. 3 Vols. 31s. 6d . 
• New Testament. With Short Explanatory Commentary. 

By Archdeacon CHURTON, M.A., and the BISHOP OF ST. DAviD's. 
With rro authentic Views, &c. 2 vols. Crown 8vo. 2I5. 

Newth, Samuel. 
0

FrRsT BooK oF NATURAL 'PHILOSOPHY: "an 
Introduction to the Study of Statics, Dynamics, Hydrostatics, Light, 

cHeat, and Sound. With numerous Examples Crown 8vo. 3s. ~· 
ELEMENTS OF MECHANIC~ including HYDROSTATJ&. 

With numerous Examples. Crown 8vo. 8s. 6d. 

MATHEMATICAL ExAMPLES. Crown 8vo. 8s. 6d. 
Nicholson, John. see TROTTER. • • 
Nimrod. ON THE CTIAcE-TURF-AND RoAD. \iVith Portrait 

and Plates. Crown 8vo. ss. 
Ni¥on, Johu. !ee VINCENT0 
No,ris, W. E. MARCIA. A No~el. CrowJI 8vo. 6s. o 

North, Lord. see DoNNE. • • 
Nortlicote, Sir J. see \IAMILToN." • 
M"orway, Arthur "H. • PARSON PETih. A Novel. CrowQ 

8vo. 6s. 0 
0 

0 

D'Con~ll, Daniel. see FI~zP;iTRICK. • • • 
Old Deccan Days. see fRERE. • 

• 
0 
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• ' • • O.F •WO~KS IN PRINT. .. • 43 . ~ • 
• OJ~ver, Thom"as, M.D,.• Edited by. DA~ERous TRADE~. 

The Historicl, Social, arrd Legal Aspects of Industrial Occupa-
• tions as affeetin~ P~lic Health. ~y iJ. number of :ji:xperts. • With 
• ~llust,ations. Demy 8vo. • 

• On the \vin$ of Occasjot!s. see HARRis. •. 
Onions, ·oliver. ·THE CoMPL.E6T BAcHELc!'R! A Nov~T. 

25 6/). !let. • • • • • 

. Ormath}'Vaite, Lord. • AsTRONOMY AND tEoLOGY Cm!PARED. 
Ciown 8vo. 65. , 

OrnsM~ R. MEMor~s AND C~RRESPONDEi!CE ~F J. R. HoPE-
•• ScoTT.• 2 Vols. 245. • • • 

Ossington, Vis~ount. see- DENis~m. • 
Qt!er, • R.• H. WINTERS ABROAD. Information respecting 

p]i.ce! visited, &c. Crown 8vo. 75. 6d. 

• Our.Naval Heroes. A Series of Bi?graphies~ By VARIOus 
WRIT~s. Edited by G E. MAitiND!tl. With a Preface by LoRD 
CHARLES BERESF~RD. PoPtraits. 8vo. . 

0 

Ovid Lessons. see A iN GER.· • 
Owen, Professor. LIFE AND WRRESPONDEN~E. Edited by 

• • his Grandson, Rev. R. OWEN. Portr:fits and Illustrations. 2 vols 
• Crown 8vo. 245. 

Owen, Roddy. see '• RoDDY OwEN." 
Oxford Mission to Calcutta. see LaNGRIDGE. , 
Paget, L'ord George. THE LIGHT CAVALRY BRIGAaE t'N THE 

CRIMEA. Map. Crown 8vo. ros. 6d. 

Palgrave, R. H. I. LocAL TAxATION oF GREAT BRITAIN AND 
IRELAND. 8vo. 55. 

P~lliser, Mrs. MoTTOEs FOR MoNUMENTS; oR, EPITAPHS 
•SELECTED FOR GENERAL USE AND STUDY. With Illustrations. 

Crown 8vo. 75. 6d. ' 
·PaJker, C. S. see PEEL. • 
PaPry, Major T. Gambier. THE MINISTRY oF FINE ART To 

THE HAPPINESS OF LIFE. R~i5ed Edition, with an Index. 8vo. 145. 
THE CoMBAT WITH SuFFERING. Fcap. 8vo. 3s. 6d. 

• l}AY-DREAMS: being Thoughts from the Notebook of 
a Cripple. Crown 8vo. 7s. 6d. • 

Parson Peter. A Novel. By ARTHUR H. NoRWAY. 
Crown 8vo. 65 • Peel. Sir Robert. MEMOIR~ 2 Vols. Post 8vo. Iss. 

-'--..a. LIFE oF, l!ased on his Correspondence and Priva\e 
Documents. E~ited b)I>C!iARLES STUARi PARKER. With a SUII\Jllary 
of Peel's Life, by his ~randson, the Hon. GEORGE' PEEL. With 
Portraits. 3 Vols. 8v~. • • •• 
• Vol. l. FROM HIS BIRTH TO 1827. 16~ e o 

e • Vols. II. and Ill. FRoMOr827 10 HIS DEATH IN 1852. J65. each. 

• • 

• 
• • 

• 
• 

• 

• • Pengelly. LIFE of WILLJAMf F.R.S., Geologist. ~y his • 
D~ught~r, HESTER PENGELLY 8voe J85 . . . 
• 0 . . 

• • 
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• 

. . . 
Percy, John, M.I~. METALLURGY •. Fe.el,-~od, Peat, Co!9, 

~harcoal, Coke, Fire-Cla}'S. Illustrations. s.vo. 0 30s. 0 

iA:AD, • INCLUDING• PART OF S!LVER. IllUil:rations. 
• • • 8vo. 305 0 o 0 o • 

• 

-.....--- SILVE~ .fftD GoLD. Part I. niustr.ations~ 8to. 30s. 
Perry, J. Tavencx. THE.(~BRONf'6LOGY OF MEDIBO'AL ARcHI­

TEoTp·RE. A Date B&ok of Ai&itectural Art. Illustrations:.sv" r6s. 
Perry, Rev. CANoN .• HisToRY oF TifQ<: ENGLISH ~HoURCH. 

see STUDENT~' M'l~WALS. 0 • o Ill 

Petty, Sir William, THE LIFE oF.o Derived from Priva.Pe 
0 

Docum~nts. Bj "Lord En~OND i'JOrZMAURICE. • With Maps and. 
~ Portraits. Svo. r6s. • • • 0 

• P1erson, Clara D. AMoNG THE FARMYARD PEoPLEo Illus-• 
trations. 6rown 8vo. ss. • 

AMONG THE FoREs0 PJ>OPLE. Illustraijons. Gr. Svo~ ss. 
Pinckney, "Eliza. By. HARRIOTT0HoRRY~RAvENEL. With a 

• facsiRJ.ile. Crown Svo. ss. • 
Plain Frances Mowbray. j\ Novel. By the Hon. EMILY 

LAWLESS. C'rown 8vo. • 6s. 0 

Playfair, Sir R. L. SuPPLEMENTARY BIBLIOGRAPHY ~F 
ALGERIA. 55. 0 

Poin~ and Pillow Lace. see A.M. S. 
Pollock, .c. E. A BooK oF FAMILY PRAYERS. 'Selected 

from the Liturgy of the Church of England. r6mo. 3s. 6d 

Pomeroy-Colley, LIFE oF SIR GEoRGE. see BuTLER. 
• Poole, Mansfield, and Becker, Michel. CoMMERCIAL FRENCH 

CouRsE. In Two Parts. 
Poore, G. Vivian, M.D. A TREATISE oN MEDICAL Jooi~-

PRUDENCE. Bhsed on Lectures delivered at University College. 

0
8m o 

Pope's, Alexander, LIFE AKD WoRKS. \iVith Introducti<9lis 
and Notes, by J. W. CROKER, Rev"\v. ELWIN, and W. J. CouRTHOPE 
ro Vols. With Portraits. Svo. ros. 6d. each. 

Porter, Rev. J. L. DAMAscus, PALMYRA, AND LDBANOO. 
Map and Woodcuts. Crown Svo. 7s. 6d. 

Prandi, F.. MEMOI.Rs oF FATHER RIPA, DURING THIRTEEN 
YEARS' RESIDENCE AT THE COURT OF PJ>KING. Post 8vo. 25. 

P11att, E. If. LEADING P~NTS oF SouTH AFRICAN HISTORY. 
• 1486-rgoo. Chronologically arrRnged, with i!J full classified 4)ate: 

Index of Events. Crown Svo 7s. 6d. • • 
Prayer-Book. BeautR'ully Illus~a~d. With Notes, by 

Rev. THo's. JA'6ES. Medium 8vo. rBJ. cloth. 

•• see TIFF4NY. • "• 
Princess of Arcady. see .HoNRY.• • 

• 
• • . ~ .. Pritchard, Charles, D.D. t)cco~.siONAL THoUGfiTS .~F AN 

0 ASTRONOMER. ON NATUR! AND RJ>VJ;:LAT!ON. 8vo .• 7s. 6d. 
0 

0 

0 .. • • 

• 
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' • 0~· WORKS IN PRINT. . . . . . ~ . . . . 
• • 

P;ogressivt! Scienc~ •SerieS. Generally. Illustrated. 8¥o. 
• 6s: per volu~. · · 

A Study of 1\ta.n.• 5e, HADDON 'O'o1canoes. see :eoNNEY.e • 
Tlle.:~roundwork of Science. Bacteria. see NEwMA~ . • 

see MIVART. • Heredity. see 'J\oMSON. 
• Eartlf Sc~pture •• see G'r£IKIE. I On Whales. 1 sfll BEDDARD. •• 

• 

River D~Weloprnent. see Rus.ELL. 1• , • 
Prot.he·ro, Rowland E. LIF\. AND •CoRRE~PONOI!NCE oF 

t..lTHUR PENRHY~ STANLEY, late Dean of Westminster. With 
•~ortraits and Ill115trations. ,2 Vols. 8vo. • 32s .• 

.......--: LE-TTERs AND VysEs oF ARTHWRe P. STANLEY, late 
• Dean of Westminster . .S11o. r6~. • 
--.-- •'{:~E LETTERS AND JOURNALS OF fiYRON .. Containilbg • 

• maiey hitherto unpublished Letters collated with the original MSS. • 
,-o be completed, with the Poems, in 12 Volume,. With Portraits 

• and Illustrations. Crown 8vo. 6s., each. Already pubhshed-
Vol. •1. 178~r8II. Vol. II. •rsr-...r8r4. Vol. III. r8r4-r8r6. 
Vol. IV. r8r6-r8~!0. Vol~V. r8zz-r824. • 

Psalms of David. With Notes, Explanatory anl'l. Critical, 
by Dean JoHNSON, Canon EL-IOTT, and Canon CooK. (Reprinted.) 

• Medium 8vo. ros. 6d. • • 

P~alter of 1539. see EARLE-GLADSTONE. 
Pullen, Rev. H.~ HANDBOOK oF RoMAN MARBLES. 2s. 
Puss in Boots. Illustrated with r2 Woodcuts in c.>lour. 

• Royal r6mo. Paper Boards, rs. • 

Quarterly Review, The. 8vo. 6s. 
Rae, Edward. CouNTRY oF THE MooRs. Etchings. Crown 

8vo. 125. 

• THE WHITE SEA PENINSULA. Crown 8vo. 15s. 
Ra't, George. THE CouNTRY BANKER ; His Clients, Cares, 

and Work, from the Experience of Forty ~ears. Crown 8vo . 
• • 75. 6d. • 

Rlleigh, Prof. W. TH~ ENGLISH NovEL. Crown Svo. 
3s. 6d. (University Extension Manuals.) 

Ramsay, Prof. W. M. THE HisToRICAL GEoGRAPHY oF 
• A-srA MINOR. With 6 Maps, Tables, &c. 8vo. r8s. 

Rassam, H. BRITisH MissioN To THEoDORE, KING oF 
ABYSSINIA. 2 Vols 8vo. 285 

Rawlinson, Canon. see HERODOTus. • 
Ra-wlinson, Sir Henry. Ei!GLA~D AND RussiA 1~ THE EAh; 
· • a Series of Pa~rs on the Condition of Central Asia. Map. 8vo. •r2s 

Rawnsley, fl. 'D. s': ""ooowiN. • • 
Reed, Sir E. J. LETJ,;ERS FROM RussiAJN 1875· 8vo. ~s. 
Rejt1fted Addresses, The. By JA~s and floRACE SMITH. 
• • Woodcuts. Post 8vo. JS. 6d. • or Populat•• Edition, Fcap. 8vo. u. 
Rennie, D. F.• ~~ING, Aoo THE PEKINGESE. #2 Vols.• 

• tr9wa 8vo. 24s • 

• • 
• . . 

• • 

• 

• 

• 
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MR:"MURRAY'S COMPL~w CATALOGUE . 0 ' . 

Renton, W. OuTLINEs oF EN.GLI!H Lf5ERATURE. Wi:th 

• Illustrative Diagrams. .Crown 8vo 3s. 6d. (Jlniversity Extensi01~ 
«M~uals~ • • . 

• .Ricardo's, JO>avid, WoRKS. Wi~ a Notice of hi;.~ife and• 
• Writingo. By J. R. M'CuLLOCH. 8vb. r6s. • • • 

• 

~- . . . Klpon, Bishop ot. A PoPQLAR HisToRY oF THE CHURCH OF 
ENGLAND• Illustr6J.tions~ <Crown~vo. 6s .., • 

Roberts, Dr. R. D. t\N INTRo:aucTION To ~~cmERN 
GEOLOGY. With ~oloured Maps and IUustrations.. Cr~'\Oll 8vo. 
ss ( U nivef'sity :&xtension M anullls.) ·· 

.. • 0 • •• Robertson, Canoij. HisTORY QF. THE CHRISTIAN CHuRcH, 
• 0 from the Apos~lic Age to the Reformation, 1517. 8 Vols. :ji'ost 8v~ 

• 6s. each. • • • • 

• 

Robertson, G. C. ELEMENTs oF PHILosoPHY. Ecfitoo from • 
Notes of f.ectures at University College, London, by Mrs. C.•A. F. 
RHYS DAVIDS, B.A. C~n !+vo. 3s. 6d. ( Univmilty Exten!ion Manuals.) 

• • • ELEMENTS OF· PsYcHOLOGY. Crown 8vo. 3s. 6d. 
• (Un1versity Extension Manuals.) 

Robertson, L~slie S. MA~NE BoiLERs, dealing especially 
with Tubulous Boiler's, and the results obtained. Base6' on 
M. BERTIN's Work. Preface by Sir WILLIAM 'WHITE, K.C.B. o250 
Illustrations. 8vo. 18s. o 

Robinson, Dr. E. PHYSICAL GEOGRAPHY oF THE HoLY 
1 :f.AND. Crown 8vo. 10s. 6d. • 

Robinson, W. THE ENGLISH FLoWER GARDEN. An Illustrated 
Dictionary of all the Plants used, and Directions for their Culture 
and Arrangement. With numerous Illustrations. Medium 8vo. rss . 
Also 2 Vols., ~-morocco, 2rs. net. 

THE VEGETABLE GARDEN; OR, THE EDIBLE VEoo­
TABLEs, SALADS, AND HERBS CULTIVATED IN EUROPE AND AM:lRICA 
By M. VILM<iRIN-ANDRIEUX. With 750 Illustrations. Svo. rss. 

- THE WILD GARDEN. Illustrations. 8vo, cloth. ft.s. 
Bound white vellum, 2rs. net. a 

Goo's AcRE BEAUTIFUL; or, THE CEMETERIES OF THE 
FuTURE. With 8 Illustrations. 8vo. 7s. 6d. • 

''Roddy Owen" (late Brev.-Major, Lane. Fusiliers, -o.s.O.) 
A Memoir by hir. Sister, Mrs. A. G. BoviLL, and G. R. AsKWITH, 
M.A. Crown 8vo. I2S. 

Romans, fPISOI'LE TO THE. see GIFFORD-GORE-JOWETT. 
Rbmilly, H. H. WEsTiRN l?AciFic AND NEw GuoNEA. 

• Crown 8vo. 7s. 6d. 
0 

• • · 

Roose, Dr. Robson. 0WAsTE ANI:4R.EPAIR iN MoDERN LIFE. 
Crown 8~o. 7~· 6d • 

ftoss, Mrs. THE LI\ND oF MANFRED, PRINCE oF T ARENTU>M 
AND KING "oF Sft:rLY. IllustratioJeS. Crown 8vo. ros. 6d. • • • 

0 • Rowar::, Mrs. A FLowfR JfuNTER• rr. ~UEENSLAND AND 
NEw ZEALAND. \Vith numerou~ Illustrations from•the Author's 

0 Drawings and Coloured !-late. Seco11d Impression. €rowri 8vo• • I4s . 
• 0 . . 

• • 



• ' • • ' .lJi.· ·v"OH.KS IN PRINT. •• - . 17 •• • • •Rumbold, Si~·ora!:e .. THE GREAT SrevER RrvER: Ntltes 
• of a Resiaent;e in the Argentine Fte~ublic. Illustr.ations. j.vo.>i r2s. 

RusseU, George lfansby. UNDER THE SJAMBOK. •1~ Tale of • 
• ~ Transvaal. A Nov@l. Fifth Thousand. C*wn 8vo. 6s. • 

Russ~l, j. R.. Hr'sToRv A:-<D HERoEs .Ool'• THE AR-.. oF 
MEDICI:-<E. 8vo. r4s. • • • • 

Russ~ll, -r>rofessor I. C. Rr~~R DEV<ELOPMJ~T. .(F>rogres:oive 
• !:Jtience Series.) Illtistrated. 8vo. 6s. 

Ru.Cton, Geo. F .• ADvEN\URES IN ~I~xic<l A!\D THE RocKY 
• MoVNTADIS. Post 8vo. 3s 6d. • • • 
kyan, Charlt:s E. ~'eTH A~ AMBe-LANcE DuRING THE 

• oFRANCO-GERMAN WAR, r87o-7r. \Vith Po:'trait and Maps. CfltJwn• 
• • 8~~ gs. • 

Ryatl, Charles S., ~1.B. UNDER THE ~ED CRESCE!'iT. 
• Ex2eriences of a Surgeon durin~ the Sieges of Plevna and 

Erz~roum. •sec~nd Impr'itsion. • W!llh Portraits andeMaps Crown 
8vo. gs. • . 

St. John, B. ADVENTUREs I~'< THE LmYAN ThsER~· AND 
THE OASIS OF JUPITER AMM~N. Post 8vo. 2S. 

St. John, Charles. ST. JoHN's ·wiLD SPo~Ts A:-ID NATURAL 

• HISTORY OF THE HIGHLANDS OF SCOTLAND. A New Edition . 
Medium Svo. r21. Popular Edition. P~tst 8vo. 3s. 6d. 

St. Maur, Mrs. Algernon, Duchess of Somerset. lMPRES­
srQNs OF A TENDERFOOT. With Map and Illustrationii. t Crown 

• 8vo rzs. • 
Saint-Priest, Count Alexis de. HisToRY OF THE FALL oF 

THE JEsUITS IN THE EIGHTEENTH CENTURY. Post 8vo. 2S. 

Saldanha, Duke. see CARNOTA. 
Salmon, Geo., D.D. AK INTRODUCTION To THE STuDY oF 

0 THE NEW TESTAMENT. Crown 8vo. gs. Aipendix, r894 IS. 

LECTURES ON THE INFALLIBILITY OF THE CHURCH. 
!' • Post 8vo. gs. • 

SoME THoUGHTS ~ THE TExTUAL CRITICISMS oF 
THE NEW TESTAMENT. Crown 8vo. 3s. 6d. 

-- CATHEDRAL AND UNIVERSITY SERMONS Crown 8vo. 3s. 6d. 
Sandeman, Sir Robert. His LIFE AND WoRKs oN ouR 

INDIAN FRONTIER. By T. H. THORNT~. C.S.I., D.C.L. With 
Map, Portrait, and Illustrations. 8vo. r8s. 

Sandwith, H. JouR:-:AL oF THE SIEGE o11 K~s. Cr~wn 
• 8vo. 3s. 6d. • • 

·Sayle, CharJes• • see HAYWARD. • 

Scepticism in Geol~gy; AKD THil REAsoKs FoR In An 
assemblage of facts from Nature combiningeto relute the theory of 

• "Causes now in Action." By VERIFIER .. Woodcuts. Crown Svo. ~s 
iiei~ing's Midshipma.et, A .• s!e ~Nr~wr. • 
Seebohm, HelfryP lfHE Br~JDS oF SIBERIA. Arl Abridg-• 

~ent•of the Author's t~vo Volullles "Siberia in Europe" and 
•. "Siberi:! in Asia." Numerous Illustrations. J-.arge 8vo. rz! net. 

• . . 
• • 

• 

• 
• 

• • 
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.f8 MR .• ~URRAY'S COMPLETE. ·e:AJALOGUE. 
• • d 0 

I 
•• Seton-Karr, W. s. GI<ANT oF RoTHI%\1u~cHus~ A Mem~ 

• of the Services of Sir John Peter Grant. ~ith Portniit. 4to. 
I~. 6d. n~t. • • • • o • • 

Shairp, Cf>rincipal, AND HIS FRIENDS. By Profe~~ •WM. • 
• KNIGHT, oO St. Andrews. With Po~traJt. 8vo. ISS• • 
Sha.rp. see Ao M. S. 

0 
• • 

Shaw, T. B.. MANUAL ~F0 EN<9LISH LITERAT15'REo Post 
8vo• • 7s. 6d. • • • • 

SPECIMENS OF ENGLISH LITERA!UfE. Post 8v~b ss. 
Shaw, R. Norl'flan.• see ARcHI,.ECTURE. 
Siemens, Sir ~u.~ tHt ScWTIFic WoRKS. oF:· •A_ 

0 0 Collection of Paf>ers and Discourses. Edited by E. F. BAMBBR, c~. 

• • 

• Plates. 3 Vols 8vo 12s. each. •.• o 

• 

Vol. I. HEA6AND METALLURGY., Vol. Ill. ADDRESSE>' AND 
Vol. I!. ELECTRICITY, &~. LECTURES. 0 

Siemens, ]Jr. \Verner vOh. "CoLfoECTED YVBRKS o;: Trans­
latedJly E. F. BAMBER With Illustrations. 8vo. 14s. 

Vol. I. SciENTIFIC PAPERS AND I Vol. II. · APPLIED SciENCE. 
ADDRESSES. 0 

Simmons, T. F'. CoNstiTUTION AND PRACTICE oF CouRCi's-
MARTIAL. Sixth Edition. 8vo. 15s. 

0 
• 

Simpkinson, Rev. t. H. see LAuD. 
Sincklir, Archdeacon. SKETCHES oF OLD TIMES AND _DisTANT 

P~ACi:S. Crown 8vo. gs. • 

Singer and Berens. SoME UNRECOGNIZED LAws oF 
NATURE. Illustrations. 8vo. I8s. 

• Smedes, S. D. A SouTHERN PLANTER. Crown 8vo. 7s. 6d. 
Smiles', Samuel, LL.D., WoRKS:---:- • 

LIVES oF THJr., ENGINEERS ; from the Earliest Periocf to 
the Death of t'tle Stephensons. Portraits and Illustrations. 5 Vols. 

.. 

o Crown 8vo. 7s. 6d. each. 
0
0. 

Vol. I. BRINDLEY AND THE EARLY 0 Vol. IV. BOULTON AND WATT 
ENGINEERS. Vol. V. GEORGE AND ROBERT 

Vol. II. SMEATON AND RENNIE. STEPHENSON. 
Vol. III. METCALFE AND TELFORD. 0 • 
GEORGE STEPHEWSON. Post 8vo. 2s. 6d. 
JAMES NASMYTH. Portrait and Illustrations. 8vo. 16s.; 

Post 8v~. 3•· 6d. 
• JASMIN : Barber, Poet, Philaathropist. Post 8vo. 3~ 6d. 
•scoTcH NATURALisT, THos. EDwARD. I!J.11strations. P~st 

~vo. 3s. 6d. o o • 

ScoTcH G'EoLqyrsT, RoBERT DrcK, •Illustrations. 8vo. 12s . 
SELF-HELP, Witl\ Illustrations of Conduct and ~ers~-

verance. Post 8~o. 3s. 6d. 0 In F9ench, ss. . • 0 

CH~~ACTER. A Book • ofo N ~ble Cltaracteristics. • Post 
8vo. 3s. 6d. • · 

• •• 
0 . . 

• 

• 

• 
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• "OF "'I!>RKS IN PRINT. • ..w •• . . 
~iles', SamU(-, LL~.,-WoRKs-continu/d. • 

• THRIFT. 1ft B~ok.of Domestic• Gounsel. Pot>t Svo. • 3s. 6d. 
~u«-,. With Illustrq.tions of Courage, Patie.nce, a~ • 

En~ur:¥1ce. Post Bvi'>. 3s. 6d: ~ • 
IND~STRIAL BioGRAPHY. lrQil-Work~rs a'nt! Tool-Mak•;rs. 

35• 6~ • • • • • 
ME~ OF INVENTION. Post ~vo. 3s. 6d. • J.,rFE AND LABo.uR. Post Svo. 3s~ 6d. 

• • ••• •• J.osiAfl WEDGwooo. • Tlie gre~t .Altr;tic Potter. Post 
8vo. 35. 64. • • • • 

B~Y's VoYAGE RouND THE WoRLD. •Illustrated. P01st• 

• 

• 
• • 8~.· 35. 6d. • 

TillE • HUGUENOTS; Their Settlements, .Churches and 
• Industries in England and Ireland. Crown 8vo. 75. 6d. 

A PutusH~ AJm ms.FRitNn<. see MuRR,.V. 
Smith, Dr. George. STuDaNT's MANUAL OF THE GEoGRAPHY 

OF BRITISH INDiA. Physical and Political. ~s. Post 8vo. 0
75. 6d. 

LIFE oF WM. CAREY, ~.D.,. 176r-ri34· Shoemaker 
• and Missionary, Professor of Sanscrit, Bengalee and Marathee at 

• the College of Fort William, Calcutta. Illustrations. Post 8vo. 165 
LIFE oF STE~HEN HisLoP, Pi~eer, Missionary and 

and Naturalist in Central India, 1844-1863 Portrait. Post 8v'i. 7s. 6d. 

___, lHE LIFE OF BisHOP HEBER. Poet and Mis~ionary. 
With Portrait, Maps, and Illustrations. Crown 8vo Ios. 6d 

TwELVE IN,DIAN STATESMEN. \i\Tith Portraits. New 
and Pofmlar Edition. Crown 8vo. 6s. 

GEOGRAPHY OF BRITISH INDIA. see STUDENTs' MANUALS. 
Sn!ith, Hannah. Mu~IC: How IT CAME To BE WHAT IT IS. 

With Illustrations. Crown 8vo. 55. net. \ 
9l'hith, James, and Horace. see REJECTED ADDREssE:,. 
S~ith, Philip. HISTORY ~F THE ANciENT WoRLD, from 

the Creation to the Fall of the Roman Empire, A.D. 476. 3 Vols 
8vo. 315. 6d. 

_•_ "'EccLESIASTICAL HISTORY. see STUDENTs' MANUALs. 
ANCIENT HisTORY OF THE E_.,sT. see STUDENTs' 

MANUALS. 
Smith, R. Bosworth. MoHAMWED AND MoHAIMMEDANJ."M. 

• Crown 8vo. 75. 6d. • 

Smith's, Sir. ~~1., Dictionaries:- • 

• 

• 

DICTIONARY oF TH~ ~IBLE; its •Antiquitre~, Biography, 
Geography, and Natu~al History. Illustratio~. 3 Vols 8vo. £4 ~5. 
The New and Revised Edition of Vo~• I. sold separately, {2 2~. 

.._,ols. II. and III., [2 25.. • • 

toNcisE BII'I'LEe 0IcTIONA~~· • Illustrations. 
S!>fALL!:R BIBLE DicTroNARY .• Illustrations. 
•• 75.' 6d. • • 

• . . 
• 

8Vf1. 2IS. • 
Post 8vo . 

• 
D 
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Smith's, Sir \i\Tm., Dictionaries:..-continue~ 
CH.RioTIA~ ANTIQUI'rms. CompPisi;;.g 

0 
the History, • 

• InstitutioRs. and Antiquities of the6:hristian Church. Il~tr~tions • 
• 2 Vols. •Medium 8vo. {3 13s. 6d. Vol. I. £r II• 6d ~ Vul. J.l. 
• £2 25. • • 0 • 

CHRISTIAN. B'IOGRAPH'f. 0 LI'PERATURE, Sm.:T~ AND 
Do~YRINEs; from t~e tim~ of the Apostles to the Age ~f <eharle­
magne. Medium S.vo. Now completEPin 4 Vols. £6 J6S. 6d. 
Vol. I. to Ill; £~us. 6d. each• Vol. IV. • {2 2s. • II 

GREEK AND l<!iMl'..N ANTIQUITIE!i, Including t.be La~, 
Institutions, Dj;>I!'lestic Us!tges, JO,ioting, Sculf>ture, Music, th~ 

0 Drama, &c. 17tird Edttion, Hevised and E>liar;;ed. 2 Vols. Medium 
d h. • • • 

8'o. 3rs. 6 . eac . 
0 

• 

CoNCISE :Q,lcTJONARY OF GREEK AND RoMAN ANTIQ!fiTIES. 
Edited by F WARRE <;9RNISH, M.A. More than r,rso Illustratoions. 
Mediu~ 8vo. '2rs. ~ • o • 

SMALLER DICTIO;-.;ARY OF GRJilK AND !{OMAN ANTIQUITIES. 
• Woo'-!cuts Crown 8vo. 7s. 6d. 

GREEK AND ~MAN BIOGI~PHY A:\'D MYTHOLOGY. Illus-
trations. 3 Vols. Metnum 8vo. £4 4s. o 

CLASSICAL DICTIONARY OF MYTHOLOGY, BIOGRAPHY Ad\iD 
GEOGRAPHY. 8ooCvVoodcuts. New Editi~n. llvo. r8s 

StrALLER CLASSICAL DicTIONARY. Woodcuts. Crown 8vo. 
~~ . 

CoMPLETE LATm-ENGLISH DICTIONARY. \Vith Tables of 
the Roman Calendar, Measures, vVeights, Money, and a Dictionary 
of Pruper Names 8vo. r6s . 

SMALLER LATIN-ENGLISH DICTIONARY. Small 4to. 7s. 6d. 
CoPIOUS AND CRITICAL ENGLISH-LATIK DicTIO~RY. 

1lvo. r6s. 0 
~MALLER ENGLISH-LATIN DICTIONARY. 

~ Greek and Roman Gew;raphy. 
tions. Medium flvo. s6s. , 

Small 4to. 7s . ..§d. · 
2 Vols. IllusA.·a-

English Course :-
ScHooL MANUAL OF ENGLISH GRAMMAR, with •copi;us 

Exercises, Appenelices and Index. Crown 1lvo. 3s. 6d. 

PRIMARY ENGLISH GRAMMAR, for Elementary Schools, 
with C'efefulty graduated Parsing Lessons. Crown Hvo rs 

• MANUAL OF ENGLISH ~OMP~SITION. With copious ~llus-
• trations and Practical Exercises. Crown 8v8. '\S. 6d. 

P.RIMARY HisToRY ~ BRITAIN .• (;rown ·s~~. zs. 6d . 

• ~ French G:ourse :- • • 
FRENCH Pii.INCiji,:, Part I. A First Course, contai,ping• a 

Grammar, Delectus, Eiercises, ~nd Vocab~laries. Crowm 8~o. 
3!:J6d. • • • 

J\PPENDIX TO FRENCif PRn7ciPIA. Part r. ·con'taining 
additional Eaercises, with Examination PaP.ers. Crown 8vo. •~s. 6d . 

0 . . 
• • 
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• Smith's, Sir w~ .. :french Cout'Sf!-C011tinued._ • 

FRi·r.cH PRINCIPIA. Part II. A Reading Book~ contain.; • 
in~Fa~les, Stories, ~nd• Anecdotes, Natural His\>ry, and Scenes • 
Jr~ ttie Histoey of France. With Grammati~le Questions, l~es 
and c~ious EtymologicaJ Dicti~'iry. Crown 8vo.· 4s. 6d. 

F.rm·NcH PRINCIPIA. Part~ III. • Prose• Cmn!Josition. 
f!Tnts on Translalton of Engltsh into French, Rules of Syntax 

fl1iJmpared with t~ English, a.nd a Course0o~Exe~cises on the Syntax. 
•· . Cro~n 8vo. 4s. 6d • • • • 

• STUDENT's • FRENCH .(;RAMI'lAR. Wiot~ Introduction by • 
• M.,\-n.ntE:. Crown 8vo 6s. • 

• SI{AULER GRAMMAR oF THE FRENCH LANGUAGE. Abridged • 
Trom the above. Crown 8vo. 3s. 6d. ' • 

-·- G~man -<::o,.urse :--. • / • 
GERMAK PRI:--ICIPIA. Pa-rt I. A 'First GermaiJ. Course, 

containing a Grammar, Delectus, Exercise B? and Vocabu(aries, 
Crown 8vo. 3s 6d. • • • 

•GERMAN PRINCIPIA. Part II. A Reading Book, containing 
• Fables, Anecdotes,fatural History, and Scenes from the History of 

Germany. vVith Questions, Notes, and Dictonary. Crown 8vo. 3s. 6d. 

PRACJICAL GERMAN GRAMMAR. Crown 8vo. 3s. ~tf. 

Italian Course:-
ITALIAN PRINCIPIA. Part I. An Italian Course, contain­

ing a Grammar, Delectus, Exercise Book, with Vocabularies, and • 
Materials for Italian Conversation. New Edition. Crown 8vo. 3s. 6d. 

• JTALIAN PRINCIPIA. Part II. A First Italian Reading 
Book, containing Fables, Anecdotes, History, a~d Passages from the 
best Italian Authors, with Grammatical Qud'tions, Notes, and a 

•-: copious Etymological Dictionary. Crown 8vo. 3s 6d. V 
Spanish Co,urse :-0 

SPANISH PRINCIPIA. Grammar, Exercises, Vocabularies, 
• &"' Edited by The Don FERNANDO DE ARTEAGA. Crown 8vo. JS. 6d. 

Young Beginner's First Latin• Course. 
I. A FIRST LATIN BooK. The Rudiments of Gramm~, 

Easy Grammatical Questions an~ Exercises ~ith i/ocabularirs. 

0 
Crown 8vo. zs. 0 . 

~I. A SEC.ONn• LATIN BooK. An Easy Latm Readfng 
Book, with an" Analys.is ljf the Senten~s, Notes, and a Dictionary. 
Crown 8vo. 2s. • 

III. A THIRD LATIN° BooK. The.Pr~ncipal Rules o"r • 
o ~ntax, with Easy Exe .. ises, Questiots, •Voca'bularies, and an 

• English-Latin.Di<ij:io~ary. Crofn :ivo. zs. ' 

IV. •A liouRTH LATIN EotK. A Latin Vocabulary for 
•.§eginner:f. Arranged according t~ Subjects • and Etymol~ies. 

Crown 8vo. zs.• . . 
• D2 
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Smith's, Sir Wm., Latin .Course·:-

p 0 
• L ,-,., I F. L •· c· 0 

. . • 

• 
RINO:IPIA ATINA. rart . rrst ann ourse, contarmng 
a Gramllj\ar, Delectus, and Exeo:ise Book, with V~bt!!aries. • 
Crown 8rl'o. 3s. 6d. • • • 

•• ***In th~ ~dition the Cas~J.ll of the Nouns,AdjectivestamfPronouns 
are arrahged !1oth as in. tne ORDb'IARY GRAMMARS ,and as in the 
P<~Epc S&ooL PRfMER, to~el:her with the correspondingt:xercises. 

0 

APPENDIX To PRINCIPIA LATINA. P~t I. Being addjtional 
Exercises, "iJth ~:mination Pipers. Cr~n 8vo. 25. 6d.o II 

PRINCIPIA L~oTmA .• Part II.0 A Reading· Book .e:>f 
Mythology, Gttoltraphy, R•oman Aittiquities, ad!l. History. Wit~ 

1 

Notes and Dictwnary. Crown 8vo. 35. 6d. • • • • • 
PRINCIPIA LATINA. Part III. A Poet0y Book~ ... 

Hexameteos and Pe~tameters; Eclog. Ovidianre; Latin l"rosody. 0 

Crown 8vo. 35. 6d. '- • 

PRINCI!itiA LATINA. rart
0

IV. "Prose Cofupositron. Rules 
of SO'ntax, with Examples, Expl&nation of Synonyms, and Exercises 

• on the Syn~ Crown 8vo. 35. 6d. 

PRINCIPIA 4"liNA. Part v~ Short Tales and Anecdotes for 
Translation into Latin. 

0

A new and enlarged Edition. Crown 8vo l!. 6d 

STUDENT's LA.TI~ GRAMMAR. For tJle Higher Forms.0 A 
new and thoroughl~evi5ed Edition Crown 8vo. 65. 

~ALLER LATIN GRAMMAR. New Edition. Crown Svo. 3s. 6d. 
-- • Gteek Course :- • • 

INITIA GRJECA. Part I. A First Greek Course, containing 
a Grammar, Delectus, and Exercise Book, with Vocabularies 
Crown 8vo. 35. 6d. 

APPENDIX TO lNITIA GRJECA. Part I. Containigg 
additional Exercises. With Examination Papers. Crown 8vo. !5. 6d. 

INITIA GRJE~A. Part II. A Reading Book, containing_ 
~ Short Tales, Anecdotes, Fables, Mythology, and Grecian Hi~y. 

Crown 8vo. 35. 6d. 0 o 
lNITIA GRJECA. Part III. Prose Composition. Containing 

the Rules of Syntax, with copious Examples and Exercises. 
Crown 8vo. 35. 6d. • • 

STUDENT's GR~EK GRAMMAR. For the Higher Forms. 
Crown 8vo. 65. 

"' SMALLER GREEK GRAMMAR. Crown 8vo. 3s. 6d . 
• • GREEK AcciDENCE. C!rowrb Svo. zs. 6d. 

• PLATO, Apology of Socrates, &c. With~ot~s. Crow~ ~vo . 
• 35. 6d. 0 • • .. Smaller cSeries :- • 
ScRIPTUR~ HI~T~RY. Maps and \iVoodcuts. Cro\jn St'o. 

3s. 6d. O 0 e • 
A~IENT HisTORY. Woadcuts . .C~Wh Svo. 3s. 6d. 
GREECE. Edited by G. E. MZRINDIN. With C~lo.ufed Map 

0 
and Woodc•ts. Crown 8vo. 35. 6d. • •• 

Q, . . 
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Smith's, Sir. Wm., S~ller Series-continued. • 

5~ • 

• 
~ Roli1E. Edi~d· by• A. H. J. Gf-EENIDG~With Coloured 

Maps and e\TO@ldc'ets. Crown Svo. .3s. 6d. • • e 
GL-\StiiCAL MYTHOLOGY. \lVoodcuts. Crown 8vo. 3s. 6d~ 
ENG.~AN~. WithColour~dMaps and Woodcu\s. Crown8."o. 

3S. 6d. • • • •. 
• • e:::-7\ 

ENG.LI~ LITERATURE~ Cr~~fl 8vo• 35. LW· • 

S,E.i:IMENs oF ENwLisH LITE~ATURE. Crown 8vo. 
.1\.'~CIENT GEoGiiAPHY. Woodcuts.• Crown 8vo. 1. . . . 

3s. 6d . 
35. 6d. 

Smyth, H. Warington. NoTES oF 1f •JouRNEY oN THE 
• UPPER MEJt'oNG, SIAM. •'.i'ith M:ps and Il~trations. Crown Svo. • . ~-~ . . 
•-- FevE YEARS IN SIAM; A Record of Life among the • 

f>eople from r8gr-g6. 2 Vols. Cz.o Svo. With Illustrations 
• and M<tps. 24s. 

• • • Snow, Capt. H. J. •NoTE~N THE ~RIL IsLAN~. 8vo. 4s. 
Somerville, Mary. PHYst<!AL GEoGRAPHY. Post-8vo .• gs. 
-- CoNNEXION oF THE PHY~ICAL ScrENcL. Post 8vo. gs. 

• • South, J. F. HousEHOLD SuRGERY; oR, HINTs oN 
• EMERGENCIES. Fcap. 8vo. 3S. 6d. 

Stanhope's, Earl, "'A oRKs :- \, 
HISTORY OF ENGLAND FROM THE REIGN OF QUEEN 1\.NNE 

"To THE PEACE OF VERSAILLES, I701-83. 9 Vols. Post S•o. "ss. each. 
NoTEs oF CoNVERSATIONs WITH THE DuKE OF WELLINGTON 

Crown Svo. 7s. 6d. 
MISCELLA:.!IES. 2 Vols. Post 8vo. 13s . 

• BRITISH INDIA, FROM ITS ORIGIN TO 1783. Post Svo. y. 6d. 
HISTORY oF" FoRTY-FIVE." Post Svo. 35, 

~ISTORICAL AND CRITICAL EssAYS. Post\vo. 35. 6d.•~ 
• eLI FE OF CoNDE. Post 8vo. 3s. 6d. -

• Stanley's, Dean, WoRKS:-
SINAI AND PALESTINE. Coloured Maps. Svo. 12s. 

• BIB~E IN THE HoLY LAND; Extracts from the above Work. 
Woodcuts. Post Svo JS. 6d. • 

EASTERN CHURCH. Plans. Crown Svo. 6s. , 
JEWISH CHURCH. From the Earijest Times tot~ Christian 
eEra. Portrait and Maps. f Vols. Crown Svo. rBs. 

oCHURCH Oi ~·oTLAND. Svo. 7s. 6d. 
LIFE OF DR. ARNoLr-. •Portrait. ~Vols. Cro;wn Svo." 125. 
MEMORIALS OF CAN1'ERBURY CATH~DR1L. Illustrations~· 

(J'own Svo. 6s. t • 
• MEMORIALS o~ \~ESlMI~STE~ .A£BEY. Illustration#· Svo. • 
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• Stanley's, :O;an, WoRKS-continued~ 6 . ""'. 0 

• CHRISTIAN INSJITUTIONS. Cheap !!.Jition. Cr"own 8vo. ~ 
• Es~AYs oN C~RcH AND.STATE, 'rSso-rs~·. Cr. Svo. 6s. 

• SERMC!JNS "To CHILDREN, including '\he B'eatitu_des., the • 

• 

• 

._ Faithful ~rvant. Post 8vo. 3s. 6o. • o 
•.SELECTIOff~ fROM. By Archdeacon AGLEN. ~r~n 8v~. 

7s.F;d.. I • • • () o o 
Stanley, peart, LIFE .:JF. s~~ROTHERo-BRADLEY. ~ 

• • LETTERS AND 'jERSES. see PRo'PHERO. • 
• .P.. Steffens, H., AtnofhoGRAPHY o,_, Adventures on the Koad 

to Paris during ,~g Cam'paigns of r8~-r4. Pos~8vo. • 2s. · ·• 
0 • • • 

Stephens, Dean vV. R. w. A MEMOIR OOF RIIoHARD0 

~ DuRNFORD, Bishop of Chichester. Portraits and IIV'stratiot'ts.• 
8vo. r6s. 

0 
· • 

• 

Stillman, W. J. BILr\-.AND HANS. A True Hist~ry. !'lew 
Editio~to lllustrated. ~ -st;an"cro~ 8vo. 0s. 0 

Stra.cheY'I Lady. MEMOIRs oF A •HIGHLAND LADY, I797-r885· 
Fourth ImprS:::S,n. Demy 8vo. • ros. 6d. 

Stratheden arfd Campbell, Lord. SPEECHES . ON 1)HE 
EASTERN QUESTION. 8vo. I2S. 

0 

Strathfieldsaye. 51, GRIFFITH. 0 

Strecat. G. E., R.A., MEMOIR OF. By A. E. STREET. ~vo. rss. 
Stuart, ~ilJiers. ADVENTUREs AMIDST THE EQUATORIAL 

FoRESTS AND RIVERS OF SouTH AMERICA, ALSO IN THE \NE~T INDIES 
AND THE WILDS OF FLORIDA Map and Illustrations. Royal8vo. 2IS . 

EGYPT AFTER THE vV AR: Notes made during a Tour 
of Inspection. 8vo. 3Is. 6d. · 

Students' ManlJals. Crown Svo. • 
c\{ UME 's HisTORY OF ENGLAND, from the Invasion of J ul:i:)rs 
~ C::esar to the Revolution in r688. Revised, and continued tod:f:te 

Treaty of Berlin, r878. By J. 9> BREWER, M.A. Coloured Maps 
and Woodcuts. 7s. 6d. Or in 3 parts, pric" 2s. 6d. each. 
Part I. B.C. ss-A.D. 1485. ! Part II. I48s-r688 • 

Part lii. r688-r878. • 
• * * Question~ on the above 'Work. Crown 8vo. 2s. 

' HISTORY OF MoDERN EuROPE, from the Fall of Constan-
• tinop!ecto th~ Treaty of Jierlin, r878. By R. L~DGE, M.A. 7s. 6d. 

OLD TESTAMENT HISTORY,o from the
0 

Creation t0:1 the 
• Return of the Jews from Captivity. Woodcut~. ~s. 6d. • · 

N"Ew TEFAMENT I-9IsTORY. Wit~ an Introduction con-
•• nectingthe Hi~ory of the Old and New,;I'estaments. vVoodcllts. 7s. 6d. 

EccLESIAS~ICAL :£1rsToRY. A History of the Christian 
Church. By :E'HILIP SMI1i)l. B.a.. With ,numerous W~oQCU~. 
2 <:)ols. Part I., A.D. 3o-.!.ro%1·~ ·;art U., .ao~r6r4. 7s. 6d. each. . ~ 
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#' ENGLISH CH.*'<::H ~rs:roRY. By Cano~ERRY. 3 VCJ'ls. 

75. 6d. eache ~t Period, A.D. 596-Lr_sog. zad P~od, rsoa- I7I7. 

• • 

• 
3rd Period, 1717-~884. I" • 

• A·N~iNT HISTORY or- THE EAsT. Egi'pt, ~ss riaf • • 
Bailylo~ia, Media, Persia, Asia Minor, and Phcen'ft:ia. By H .. IP 
SMITH,•B A. 7~· 6d. • \ • • • \ 

AN~EN"i' GEOGRAPHY. ~y c .. ~ BE1(AN. w~oac~ . 7S· 6d. 
Nfo~ERN GEOGRA!¥IY, Mathematical, Physical, and Des­
.t,iptlve By Caaon BEVAN, M.A Wo,dcuts. 7s. 6d . 

•• ~!STORY OF GREECJi, fr~m th~ E;ltest Times to the 
Roman Cotll:)uest. w'i~h.supplefuentary ooapters on the History 

• ~f Literaloure al'ld Art A New Edition, thortughly revised an~in • 
• • md!;t"part rewritten by G. E. MARlNDJN, with many New Maps and • 

ijluftrations. 7s 6d. 

HrsToRY oF RoME, from the ~rliest 'times tee the 
Esta1:11ishmer» of the Empire. •By ~ean LIDDELL. • Illustrations. 
Woodcuts. 7s 6?1. • • 

HISTORY oF THE RoMAN :f:MPIRE, from th~ Estat>lishKJent ,. 
of the Empire to the reign of ~ommodus. ~·B. BuRY. With 

• Coloured Maps and many Illustratioas. 7s. 6d. • 
GIBBoN's DECLINE AND FALL oF THE RoMAN EMPIRE. 

• A new and revised Etiition. In Two Parts. ~rt I., From Com modus 
to Justinian. By A. H. J. GREENIDGE. Part II. By J. G. C. 
A :>JDERSON. Maps and Illustrations. Crow ilvo. ss. each v,lume. 

HALL.AM's HrsTORY oF EuRoPE DURING THE MIDDLE AGEs. 
75. 6d. 

HALLAM's HISTORY OF ENGLAND, from the Accession of 
Henry VII. to the Death of George II. 7s. 6d. • 

• HISTORY OF FRANCE. By H. W. JERVIS. New Edition, 
• Revised, and Re-written by ARTHUR HASSALL. With Coloured Maps 

and New lllustrations. 7s 6d. \ 

.~NGLISH LANGUAGE. By GEo. P. MARSH, 7s. 6d. y 
~NGLISH LITERATURE. ~ T. B. SHAW, M.A. 7S· 6d. 
SPECIMENS OF EiGLISH LITERATURE. By T. B. SHAW. ss. 

• GEqt;RAPHY OF BRITISH INDIA. Political and Physical. 
By GEORGE SMITH, LL.D. Maps. 7s. 6d. 

Sturgis, Julian. COMEDY oF A CouNTRY ~ousE. 6s. 

CouNT JuLIAN. A Tragedy. Crown -'lvo .• 2s. ' 
--. A BoY IN THE PENINSIIILAR WAR. Services, Adventur.es 

· • and Experience~ of ROBERT BLAKENEY, 28th Regiment. An Atfto­
biography. S'econd Inopression. 8vo. ijis. 

Sulivan, Adm. Sir B. J\ K.C.B. LIFE ANJ> LrtTTERs. • By 
• his son, H. N. SuLIVAN. Maps, Plans, arv:l Illustrations. 8vo. r6~0 

9w<Urfson, Canon. NICEN:teANDc)'\PosTr!E~ CREEDs. 8vo. 16s, 
Swift1.) ., :--IFE OF. • .ste CR.~IK..-FoRSTER, • 
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Sword of the King, The. By RSNALD MA<iDONALD. A 
• Novel. Cr~Svo. 6s. o . "() . CO 

Tallew-and . ..By~ady BJ.~NNERHASSETT (C.mJO!tess LEYDEN) .• 
Trao.slate"~y FREDERICK CLARKE. 2 Vols~ Cr. 8vo. 24-\, · • 

• • q'a~er, Fra.12cis, M.~. FRENCH0 STUMBLING J.:Lco::~s AND 
.. NGLISH~T!PPING LTONES. Fcap. 8vo. 2S 0 6d. 

0 
o 0 

Tatha H.fF. W. IUviD.Fhsso~s. see AINGERc,and EToN. 
Taylor,•Thom!ts E. •RuNN'iifu THE BLoCKADE. A fer.,onal 

Narrative of Adventure during the A~rican Civil w:.r .. With 
Introduction. by AJuLIAN COJV!ETT. Ilklstrations and. Maps 
Crown 8vo. 71 u~;- • 0 • . .• 

Teck, The Duches~ of. A Memo~. By C. ~INLOCH CooKE. 
0 o ·With Portraits lnd Illustrations. Sec01zd ImpreSsion. ! Vols. 8..a. ~2s~ 

• Temple, Sir Richard. INDIA IN 188o. \iVith Maps. ·lvo. 16s.• 
--. MEN AI® EvEN~ OF ~Y TIME IN INDIA. 8vo~ .J6s. 
-- ORIENTAL ExPER~CE• EssaysandAdslresse~delivered 

on variBus occasions .. With Marf'and WoMcuts. 8vo. 16s. 
' 'I) ~ LIFE IN l:'ARLIAMENT, from 1862 to 18gz. Crown 8vo. 

75- 6d. ~ • 

• 

~ • 

Thatcher and St:hwill. EuRoPE IN THE MIDDLE AGE. 8vo.ogs. 
Thausing, Dr. see DuRER. o 

Things Japanese. fisee CHAMBERLAIN. 
0 

Thoq;1as, Sidney G11'christ, Inventor. MEMOIR AND LETTERS. 
E:aitt¥1 by R. W. BuRNIE. Portraits. Crown 8vo. gs. • • 

Thompson, H. L. LIFE oF LIDDELL. see LIDDELL. 
Thompson, John. A GREEK GRAMMAR FOR ScHooLs. Crown 

• 8vo. 

Thomson, J. Arthur. THE STUDY oF ANIMAL LIFE. Witb 
many Illustrations. Crown 8vo. ss. (University Extension Manltals.) 

HEREDITtl (Progressive Science Series.) Diagrams and 
~Illustrations. 8vo. 6s. «:::,. 

Thornhill, Mark. THE PERSO!Qt\L ADv~NTURES AND Ex~E­
RIENcEs OF A MAGISTRATE DURING THE I!JDIAN MUTINY. Crown 
8vo. 12s. 

HAUNTs AND HoBBIES oF AN INDIAN O"Fici.tL. 
Crown 8vo. 6s. • 

Thruston, Major A. B. AFRICAN INCIDENTS. Adventures 
~ in Egyl?t an4 Uganda. With Maps and Illustrations. 8vo. 14s. 

ThursfielO, ] ames R. se! CLARKE. 
Tiffany, C. C., D.D. THE PRA~ER-BooK A"'D THE CHRI:TlAN 

LIFE. With an Ingoduction by t4e Bis!toP • OF RocH!:STER. 
"Fcap. 8vc. ss. • • 

~ocqueville's S1hTI~ OF SociETY ~ FRANCE BEFORE TflE 
REVOLUTION, 17~, 4-iD ON THE CAUSES WHICH LED TO THAT.EVENJ· 
8vo. 12s. • o • • • 

. Transvaal· Trouble. see M..fRTiNEAU~ • • 
• • • • • • . . 
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"Pristf'a.~, <;ano~. ~~ GREAT SAHARA. Ulustrations. 

,. Cr.own 8vo. jjS·. •' • • 
, Trotter, Capt~n.]... J. THE LIFE OJ' JoHN ~oLsoN. Soldier 

an<:\ Administrator.• Etghtlt Edition. With Portrait(.'MaPi· ~- 8vo. 
• "Jse61t. net. • # 

Tylor, l!. ]il. PRIMITJ.VE CuLTURE: \the D~elop?e or 
Mythoklgy, Phi'losophy, Religio~ Art, a d Cust,pJi\. Third ilt/8n. 
2 Vols• 8vo. 2IS. • • • - \ 

-- 0 i<ESEARCHES INTO THE ~LY IoliSTORf OF ,.\'lANKIND 
'Vir, DEVELOPMENT eF CIVILIZATION. Third Edition. 8vo. 12S. 

--• •THE NATURA"L HisTo~Y OF RElr~ION6 Based on the 
'• . GiffoOO. Lectures deliv:red in Abersleen.in.r88g--go, and r8go-I. 

• Thoroughlyttevi~ed ana~n.great ~rt re-wri~n .. With Illustrations. 
~vo. r6s• ~ • ...-., • • 

(Jflder tl\e Sjambok. A Tale of the Transvaal. By GEoRGE • 
iiANSBY RUSSELL. Crown 8vo. 6s. 

U n1versit;y Extension Manuals1 Edited• by Pro~ 
WM. ~NIGH-re(St. Andrei's). 'A Sfries of Manual\ dealing wfffi 
Literature, Science, Philoso~hy, History, Art, &c. Crown 8vo. 

AN INTRODUCTION TO MoDERN GEoLoGY~e Ro~ERTS>. ss. 4J 

THE REALM OF NATURE. 'ee MILL. 11';. 
-rHE STUDY oF ANIMAL LIFE. ~ee THoMsoN. ss . • THE ELEMENTS •F ETHICS. see MljRHEAD. 3s. . 
ENGLISH CoLONIZATION AND EMPIRE.~ CALDECOTT. 3s. 6d. 
T.HE 'FINE ARTS. see BRoWN. 3s. 6d. , t 
THE UsE AND ABUSE OF MoNEY. see CuNNIN~HAM. 3s. 
THE PHILOSOPHY OF THE BEAUTIFUL. Sf& KNIGHT. 3s. 6d . 
FRENCH LITERATURE. see KEENE. 3s. 

• THE RrsE OF THE BRITISH DoMINION IN INDIA. see 
• LYALL. 4-S· 6d. • 

,_THE PHYSIOLOGY OF THE SENSES. see Mc:tENDRICK. 4s. 6d. 
• eCHAPTERS IN MoDERN BoTANY. see GEDDES. 3s. 6!JY 

THE FRENCH Jt:voLUT~N. see MALLET. 3s. 6d. 
ENGLISH LITERATURE. see RENTON. 3s. 6d. 

• 

• Lo~c, INDUCTIVE AND DEDUCTIVE. see MINTO. 4s. 6~ 
GREECE IN THE AGE OF PERICLES. eee GRANT. 3s. ·6d. 
JAcoBEAN PoETs. see GossE. 3s. 6d. 

• THE ENGLISH NOVEL. see R4,LEIGH. 3s~ 6d. • 
PiiSTORY OF ~ELIGION. ~ee MENZIES. 5S. 

• • 
LATIN LrtE~ATURE. see MAcKAlL. 3s. 6d. 

• • • 
SHAKSPERE AND HIS PREDECESSORS. see BoAS. •6s. and JS. 6d. 
E • • 

• LEMENTS OF PHILOSOPHY. see Ro~ERTSON. 3s. 6d. . 'o 

• ELEMENTS OF PsvcHo•oGY •• see R!>B!RTSON. 3s. 6d. 
HijTORY oF "-stR~OM~ t~ee !3ERRY. 6s. • 
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yachell, H,;A.. JoHN CHARITY. A0 ~ovel; Cr.own~~- {Jo. 

V~n Milling~_A. THE \VA~Ls•ooF. &oNSTANT!NOPL~· 
Studies of t~TopograpliJy of the Byzantine City and adjacent 
~jects o!'jfterest. Pla!!l.s and lllustratiollil. 4io~ 21s. net. • 

¥incent~ J. E. A MEMOIR oF JofbN NIXON. With ~~n-•trait. • • 
• ~vo. w~6d. J • • • 

V~i ' Da).,lgltte;-, ~- Ao')tory of the :Flagara'War. By 
LI IAsJII~MILTON, M.D.• With lrlustrations. CrO\~ 8~ 6s . 

. ._ ,. e:;o " 
Von Stc::mens. see ;:,lEMEN~. 0 • • 

Wace, Rev. H~nry0 "'D.D. TJJE PRINOIPAL FAcTs ~THE 
LIFE OF OUR Loll8, AND THE AUTHORITY OF THE EYANGELIC~ 
~ARRATIVES. efj}wn 8vo. o6s. O ~ 0 . 

0 

• • • ~ CHRISTIANifY AND MoRALITY. yle •Le~tures 'or 
1874 and r875- Ei;<hth Edition. Crown 8vo. 6s. 0• • .. 

"'----_THE FJYUNDATI~S OF FAITH, being the Ba~P.ton 
·~ectures for 1879· . JS. 6d. 

0 
• 

0 

....._ see Ao>oCRYPHA. • c 
Wales, Jci[.R.H. the P'rince of. • SPEECHES AND ADDRESSES. 

"r863-r888. ~ted by Dr. J. MAcAULAY. With Portrait Bvo I2S 

Waller, Rev. Horace. 5IEALTH HINTS FOR TRAVELLERSoiN • 
CENTRAL AFRICA. Fcap. 8vo. IS. O 

Walpole, A. S. ~TTLE ARTHuR's bhsToRY oF GREECE. 
With Maps and II strations. 12mo. 2s. 6d. 

Warbqrton, Sir obert. EIGHTEEN YEARs IN THE KH~BER. 
vV"ith• R.-miniscences of SHvices in India. With Maps and 
Illustrations Second Impression. I6.<. 

Warren, Mercy Otis. By ALICE BRoWN. With Portrait. 
Crown Svo. ss. 

Warren, T. Herbert, M.A., President of Magdalen Colleg€ 
( lxford. BY SEVERN SEA, and ~her Verses Fcap. 4to. JS. (:(/'_net 

Washington, MO.rtha. By ANNE HoLLINGswoRTH WHAR~-
~crown 8vo. ss. 0 • 

Watch Song of Heabane theoWitne~. A Poem, based 
on the Traditions of the early History of th~ World. 8vo. ws. 6d. 

Weigall, Lady Rose. BRIEF MEMOIR OF PRINCES8o CHAoR-
' LOTTE. Seco••d Edition. Crown 8vo. 8s. 6d. 

see BiJRGHER9'H. 
~llington, Duke of. NoTES OF CoNVERSATIONS WITH THE 

LATE &RL ~TANHOPE. 1~3r-r8sr. Crown 8vo. 7s. 6d . • SuPPLEMENTARY DESPATC!9ES, relatine;to India, Irel9nd, 
• Denmark, Spanish America, Spain, Portugal, l"rae~ce, Congress' of 

}"ienna, Waterloo andJ'aris. 15 Vo\i. •8vo. 20s. each 
CIVIL 'AND 0 PoLITICAL CoRRE~;ONDENCE. Vols. I. to 

o' VIII. 8vo. 20s. eae:h. 

Westcott, Canon ° B'. F. 0 THB> GosPEL AccoRDn7G• TB 
, ST <:JOHN. Reprinted fronftheJipeaker'sCOf!Jm~ntary. 8vo, IQS. 6d . . , 
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:sto~Rev. \V!llter.~ 'l'HE JAPANESE ALPS. •An Account 

oNimbi!lg and Expijiration in Central Japan. Wi'!h Maps and' 
Illustrations .• ~ediufn Svp. 21s. • • .. • 

• Larton, Ad•""ir }V. J. L. HY!)~oGRAPmcA~SuRV.EttYING: 
lieifl! a description of the means and methods tjnploy<td in con­
str.I,ting Marine Charts.• Second Edition. With Diag~ams nct. • 
lllu~ttrat,ons. Svo. rlls. \ \ · • . . . , 

Lart'2n, .£dith. A GI'T FR•M. TH <iRA\rE.• A ovel. 
ClOwn 8vo. 2s. 6d. net. - • • ' • • •• 

Leatfey, Henry B~ see LoNDON: I;AsT AND PRESENT. 

Lile~ Gilbert, of Selborne. • see HoLT- -.VHI"'fE. 

Lite, sir w~ a. l'li~UAL @>F. NA~J ARcHITECTURE, 
f.,r the use of l'$1val Officers, Shipbuilders, J.Aatcbsmen, &c. ,... • • 
tra~fns. Fifth Edition. Numerous Diagrams. Medium Svo. 24s. • 

I,YIDper, Edward. TRwELs AMo~. sT THE ""REAT A~DES 
OF THj EQUATOR. \Vith 140 origina Justrations. Engra 
the Author. !tledj.um Sv~ 2rs~net. • 

Supplementary Appelidix to the above. Vlith 61 ......:.,. 
Figures of New Genera and Species. IllustraJid. M':dium•Svo. ~ 
zrs. net. • .,r 

ScRAMBLES AMONGST THE AL·PS IN THE -vEARS 186o-6g, 
• including the History of the First A~cent of the Matterhorn. Fifth 

Edition. With 135 !Jiustrations and Maps) Medium 8vo. rss . • et. 

How TO UsE THE ANEROID .,...._ROMETER. With 
.,nu~rous Tables. 2s. 6d. net. 0 t 

CHAMONJX AND THE RANGE oF MoN10""£LA~c. ·With 
66 Illustrations and Maps. Crown 8vo. 3s. net. 

ZERMATT AND THE MATTERHORN. \Vith 78 Illustrations " 
and Maps. Crown 8vo. 3s. net. 

l.berforce, Samuel, D.D Lord Bishop of Oxford and 
\Vinchester; HIS LIFE. By clfnon AsHWELL and R. G. WILBERFORCE. 

• Portraits. 3 Vols. Svo. rss each. t 
lkinson, Sir J. G. MANNERs AND CusToMs oF,\~ 

ANCIENT EGYPT,NS. Edtted by S. BIRCH, LL.D. lJlustrations. 
3 Vols. Svo. 84 . 

~OPULAR AccOUNT OF THE ANCIENT EGYPTIANS. vVith 
500 \Voodcuts. 2 Vuls. Post Svo. r2s. '-""""' 

lkins, Mary 1-::. THE HEART's H~HWAY. A Novel. 
Crown Svo. 6s. 

!Iiams, Sir Monier. BRA~MANii'M AND HINtuisw, Religi~s 
• Thought and Life in Ind~ as based on the Veda. Enlarged 

Edaion. 
0
8vo.• r8>. • . , 

BuDDHISM: its• ~nnection with BrahmaniSII\, and 
Hinduism, and in its ~~ntrast with Christianit •. Wl'th lllustrations. 
Svo. zrs. • .. 

~<1n, C:· H. LIFE A~D \VoRKS ~F,MI~AEL ANGELO, 
8vo rss. • • • • • , . • • 
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• ·~inthrop; Margaret:. Wife of G,oC!vbr~~r.john, Wit/ptop, f()( 
Massachusetts• By ALICE MoRSE EAto-E. _ k[own.Svo. .5s. ~ 

Wolf, L. BwooAPHY ~F SIR. M. :M:l3N-TEFIORE, wiTH 
ll.ETTER~ Cr~n 8vo.• lOS. 6d. • coro • 

• ()Wolff, f<t. Hbn. Sir H. D. NooEs oF THE PAsT;·o~rown• 

W~~~ ~f. ~o1D-1al a~d Rev~lutionary :Ti~es •in 
·u~ricii. e see W :r~!NG'l'ON-W A~EN-PINCKNEY-CWU~)IROP. 

Wood,• •Captain. •souR~0• oF TH~ Oxus. Witl\ the 
Geography of the 'Oalley of the Oxus. BJ' Colonel YuLE; 11 Map. 
8vo. 12s. ., o • . 

Woods, Mrs. Estn&R V'ANjlOMRIGH9 A N'(velc, Cro\vn 8yo. ~s . 
• o '\.Qo.rdsworth, B~hop. GREECE~ l>ictori~,'D(JScripti'll.e, an<1 

c:::r-yHistoricaL With CfOO Illustmtions. Royaf 8vo. 31s. 6{/~ • • 

~_work of the
0
Church in London. A Series of L:ctares in 

~t. James's Church, ~cadilly. Edited by Bishop BARRY. Crowrf'8vo. 
~ JS. 6d. ~ '- 0 e • 

Worldlings, The. ·A Nov'el. 
0 

By LEoNARD MERRICK. 
~ • Cro~n 8vo. 6s. 

• Vate, Major A~ LIEUTEN"-NT-COLONEL JoHN HAUGHTON, 
COMMANDAN~ OF THE ]6TH SIKHS. A Hero of Tirah. Deml''lho. 
With Portrait and Illpstrations. d 

Ycunghusbana, Ca(t>t. Frank. THE HIPART oF A CoNTINENT. 
Travels in Mane."ria, Turkestan, and the Pamirs. With Maps, 
~llustrations, &c. Third Edition. Bvo. 2rs. • • 

-- ~ ~~ONG~E CELESTIALS. A N.arrative of Travel. 
Abridged from the foregoing, with additions. With Map and Illus­
trations. Crown 8vo. 7s. 6d. 

• Vounghusband, Capt. G. ]. THE QuEEN's CoMMISSION: 
How to Prepare for it; how to Obtain and Use it. Second Editicm. 
Crown 8vo. 6s. t;> • 

Yule, Colonel Sif Henry. THE BooK OF SER MARCo Pow, _. 
e. o the Venetian, concerning the Kingdoms and Marvels of the & .. 

'oSir Henry Yule's Translation, revised throughout in the lighf' of 
Modern Discoveries. With a MerRoir of the~ranslatcr by Professor 
HENRI CoRDIER. With Maps and Illustrations. 2 Vols. Medium 8vo. 

0 • 

• 

• • • 

0 •• • 

• • 


