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PREFACE

THE TENTH EDITION.

THE theory of legal development propounded in this.
volume haf been generally accepjed ; but it has been . )
thoughte that, in his Fifth Chapter on *Primitive
'Soci.ety and Ancient Law,” the Author has not «done
‘sufficient Justice* to investig;tions which a'ppear to-
show the eX1stence of states of society still 'more
rudimentary than that V1v1dly described in the
Homeric lines quotedeat page 124, and ordlnarlly
known as the Patriarchal State. The Authorat page
120 has mentioned “ accownts by contemporary ob-
servers of civilisations less advanced than their own,”

* as capable of affording peculiarly good evidence con-

s cerning th.e rudiments of society; and, in fact, smce
his work was first pubhshed in 1861, the observat;on

of savage or extremely barbarous races has brought to-
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light forms of social 6rgamsat1on extremely qnhke
that to whlch he has referred the beginpings of law,
an@ possibly in some cases of grea’ser antiquity. ’I‘Ee
subject is, properlysspeaking, beyond the scope of the
present work, but he has given his opinion upon
the results of these more recent inquiries in a paper
con ““Theories of Primitive Society,” published in a
“volume on “ F:arly Law and Custom ” (Murray, 1883).

* €. 8. M.

. [
Loxpoxn : November 1884, e .
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THE FIETH EDITION.

e el —

WaiLE,further reflection and research have not led
the Author of this work to alter his views on most of
the matters of.which it treats, he has convinced him-
C;elf that the epinions expressed in the First Chapter
on the, difffeult and still obscure subject of the origin
of. Customary Law require correction and modifica-
tion. He has ?ttémpt’ed to* supply a part of the
nec‘éssary corrections and modificationts in g volux.hg
called ¢ Village Communities in the East and Weést,”
(London: Murray, 187 1.).

.

. B S M

LoxDoR : December 1878.



. PREFACE

THE THIRD EDITION

Tee Second and Third Editions of this work have
been subétantia]lv reprints of the Firsf Some few
errors have, however, been corrected. ¢

It is necessary to remind the reader tha; the First
Edition was published in 1861. The course wof
events, since that period in Russta and i in Northern
Amerlca has ta,ken away much of its application to
txisting facts from thé lancruage employed by the
writer on the subject of serfage in Russia, of the

Russian village-communities, and of negro-slavery
.

_in the United States. Jt may perbaps be interesting

to the reader to observe the bearing of the changes

whith have taken place on the argument Jf that.

part of the work.

.. .

. H. S. M.

Cucu'rm November 1865,
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. THE FIRST EDITION.

Tae crier oBJECT Of the following pages is to indicate
some of the, earliest ideas of mankind, as they are
reflected m Ancient Law, and to point out the rela-
ton of thc;se ideas to modern thought. Much of ¢he
inquiry a,;:tempted‘ could noj have been prosecuted
with the shghtest hope of a useful result if there Rad
~ not existed a body of law, like that of the Romans
bearing in its earlier portions the traces of the most
remote antiquity and supplying from its later sules
thé staple of the civil instituéions by which modern
society is even now controlled. The necess1ty of
*taking the Romgn law as a typical system, has com-
o, pelled the A_uthor to draw from it what may appear
a disproportionate number of *his illustrations ; but

it has not been his intention to write a treatise pn

. 4 -~ PN
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Roman jurispru(fence,and be haseas much #s possi.bif; °
avoided all ‘discussions which might give that appear-
~ arce to his work. *The space-éllotted in the Thi.ré
and Fourth Chaptgrs to certail®philosophical thedries
of the Roman Jurisconsults, has been appropriated
to them for two reasons. In the first place, those
theories appear to the Author to have had s much
wider and more permanent influence on the thought
and action of the world than is usually supposed.
Secondly, they are believed to be the ulttmate scurce
of most of the views which have been o;)revaleng,
il quite recently, on the subjects treated of in
this vc;lume. It éwas ithpossible for the Author to
prozceed far with his undertaking, wi¢hout stating Tiis
opinion on the origin, mear.ling, and value of those

~ speculations.

H S. M -

L ]
Loxmox : January 1881.
L]
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ANCIENT LAW.

*  CHAPTER I

ANCIENT CODES. .

THE most celebrpted system of juri¥prudence known
to the world begins, as it ends, with % Code. F rorq
the commencement to the close of its history, “the
expositors of Roman Law consistently empl(;yed lan-
guage which implied that the body of their system
rested on the Twelve Decemvigal Tables, and therefore
on a basis of written law. Except in one particular,
Do institutions anterior to the Twelve Tables were
recogmsed eat Rome. The theoretical descent of
“Roman jurigprudence .from a Qgg_e\ the  theoretical
ascription of English daw to mmempmal unwritten O
tradition, were the chief reasons why the development
“of theirdystem differed frem the development of owts
.. * e * B [} -




2 « OANCIENT CODES. o CHAP. 1

Neither theory correspond'ed e}?actlx with the ;'act.s,' .
but each produced consequences of the utmost’ ba- |
portance. .

I need hardly say that the publication of the
Twelve Tables is not the earﬁest point at whiclh wey
can take up the history of law, The ancient Roman
code belongs to a class of which almost every civilised
nation in the world can show a sample, and Which,
so far as the Roman and Hellenic worlds were con-
cerned, were largely diffused over them at epochs not
widely distant from one another. - They appeared
under exceedingly similar circumstances, and were
produced, to our knowledge, by very smular causes.
Unquestionably, many jural phenomena®lie behind
these codes and preceded them in,point of ¢time. Not
a few documentdry retords “exist which profess to

4 . - - . L]
£ive us information copcerning the,early phenontena

of law ; but, until philology has effected a compiete
analysis "of the Sanskrit literature, our best sources
of knowledge are undoubtedly the Greek Homeric
poems, considered of cqurse not as a history of actuai
;Eil/n'ences, but asa description, not wholly idealised,
of a state_of society known._to_the. writer. However

the fancy of the poet may have exhggesited certain
features of the heroic age, the prowess of warriors®

«and the potency of gods, there, is no reason to believe

that it has tampered with moral or metaphysical con-

«ceptions which were not yet the subjects of %onscioug”

- °‘



cmae. 3. _RUDIMENTARY JURAL IDfas 3

observatlon and in this respect the Homeric lite-
« radure is far mrore trastworthy ¢han those relatively
later, documents which pretend to give dn account
of times similarly early, but which were compiled
under philosophical or, theological influences. If by
- any means we can determine the early forms of jural
conceptions, they will be invaluable to us. These
rudimentary ideas are to the jurist what the primary
crusts ef the earth are to the geologist. They cons
tain, potentially, all the forms in which law has sub-!.J
sequently exhibited itself. The haste or the prejudice
which, has geperally refused them %ll but the most
superficial examination, must bear the blame of the
unsatis'facto‘ry condition in which we find the scienee
of jurispridence. ‘The inquiries of the jurist are
in truth prosecused much as 1nqu1rv in physics aud
phy510100°y was prosécuted before observation hads
taken the place of assumption. Theories, pla.us1b1e
and comprehensive, but .absolutely unverified, such
as the Law of Nature or the Social Compact, enjoy
a universal preference over gober research into the
primitives history of society and law; and the'y
obscure the truth not only by diverting attention
from the on'ly quarter in which it care be found, but
'by that most real and most, important influence
which, when once entettained and believed in, tiey
are enabled to exercise on the later stages of juris-
prudenct.

. ’ B2



4 *® ANCIENT CODES. . QHAP. L.

The earliest notions connected with the conceptmn :
now so fully developea}kf a law or rule of hfe, “Gre o
those contained in the Homeric words ¢ Therms and
“ Themistes.” * Themis,” it is “well known, appedrs
in the later Greek pantheon as the Goddess of Justice,
but this is a medern and much developed 1dea, and
it is in a very different sense that Themis is de-
scribed in the Iliad _as the assessor.of Zeus. It is
now clearly seen by all trustworthy observess of the
primitive condition of mankind that, in the infancy
of-the race, men could only account forwlned or, *
perlodlcally 1ecu-rr1n0 action by suppoging a pgrsonal

.agent. Thus, the wind blowing was a person and of
cpurse a divine person ; the sun rising, culmlnatmg,
and sgetting was a person'and a divine person ; the
earth yielding hér increase was a person and divine.
A§,.then, in the physical world,+so in the moral
“fWhen a king decided a dispute by a sentence, the
judgment was assumed t0 be the result of direct
inspiration. The divine agent, suggesting Judlcml[
awards to kmgs or to gods, the greatest of kings
was_Themis. The pecuharlty of the conception is’
brOught out by the use of the plural. Themistes,
Themises, thesplural of Themis, are the ﬁwards them-

selves, divinely dictated to -the judgé. Kings are
* spoken of as if they had a stort of ‘;?istes " ready

to hand for use ; but it must be distip€tly understooé.
*that thev are not laws, but judgments, or. to'take the

e



caa®. 5, THEMJSTES

exact Teutonic equlvalent “ doomv “ Zf_‘_us or

twman lgmg__qnw__exar“th‘,,, says Mr. Grote, in his .
H;story of Greece, ‘/‘is _not_a_law-maker, but_a,
E@gg:” He is provided with Thémistes, but, cort-
sistertly with the beliefin their emanation from above,
they cannot be suppo.sed to be connected by any thread
of principle; they are separate, isolated judgments,

Even in the Homeric poems we can see that these
ideas are transient. Parities of circumstance were
probably commoner in the simple mechanism of an-
cient society than -they are now, and in the succes-
sion of smular cases awards are hkely tofollowand = -
resemble exch other. Here we have the germ or - tokiseldl
rud1mcnt of a custom, a:gr-l‘cgit.lon postemor‘fqh iﬂat SR
of Themlstes or Judgments -Howewer stz strongly e,
withour modern assoc;atlons, may be inclined to 14:
down & priori that the notion of a Custom must pre-*
cede that of a judicial senéence, and that a judgment
must affirm a custom or punish its breach, it seems  ~
quite certain that the historical order of the ideas
is that in Whlch I have placed “them. The Homerig
word for a custom in the embryo is sometimes
¢ Themis ” ‘ip the singular—more often “ Dike,” the
meaning of which visibly fluctuates between a “ judg-.
ment” and a “custom or “ udage.”’ Nouog, a Law, |
so great and famous a term in the political vocabulary
*of the later Greek society, does not occur in_Homer. ,,

« This notlop of a divine ;gzn—cy, suggesti'hg. the .
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Themistes, and °1tse1f meersonated 1n Themis, mngst
be kept apart from other pr1m1t1ve behefs with, Whlch
a superficial inquirer, might confound jt. ~The’ ‘con-
céption of the Deity dictating* an_entire code or bedy
o?la.w as in the case of the Hlndoo laws of Manu,
seems to belong to a range of ideas more recent and
;nore advanced. ¢ Themis” and “ Themistes” are
much less remotely linked with that persuasion which
clung so long and so tenaciously to the human mind,
of a divine influence underlying and supporting
every relation of life, every social inmstitution. In
early law, and amid the rudimentS of political
thought, symptoms of this belief meet useon all
sides. A supernatural presidency is supposed to
consecrate and keep together-all the cardinal institu-
tidns of those. times, the State, the Race, and’«the
Family. Men, grouped together in the different
relations which those instiéutions imply, are bound
to celebrate periodically common rites and to offer
common sacrifices ; zuld every now and then .the
same duty is even more significantly recognised in
the, purifications and expiations which they perform,
and which appear intended to deprecate punishment
for involuntar5; or neglectful disrespect.. Everybody*
.z;cguainted with ordinary classical literature will
remember the sacrg_gentilicia, which exercised so
jmportant an influence on the early Rom#y law of”
« adoptton and of wills. And to this hous.the Hindoe
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Cysstomary Lay, in which some of the most curious
features of pmmltwe society are stereotyped, makes
almost all the, rights of persons and all the rules of
sucgession hinge on,tlte due solelnisation of fixed
cerefffonies at the déad man’s funeral, that is, at
every point where a breach occurs in the continuity
of the family.

Before we quit this stage of jurisprudence, a
caution may be usefully given to the English stu-
dent. Bentham,in his “ Fragment on Government,”
and Austin, in his “ Province of Jurisprudence De-
termfnéd,”. resolve every law into a command of +
the lawgiver, an obligation imposed thereby on the v
citizen, and a sanction threatened in the event of «
disobedience ; aﬂ #s further predicated of the
cotvinand, which is the first element in a law, tHat
it must prescribe, not a singie act, but a series or
number of acts of the same class or kind. The
results of this separation of ingredients tally exactly
with the facts of mature jurisprudence ; and, l;y a
little straining of language, they may be made to
correspond in form with all law, of all kinds, at, all
.epochs Itds not, however, asserted that the notion
*of law entestained by the generahty is even now
quite in conformity with this®dissection ; and it 1s,
curious that, the farther we penetrate into the pril.ni-
“tive hisfory of thought, the farther we find ourselveg
from a coneception of laty which at all resembles ae
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compound of tlee elements Which Bentham detey-

mined. It is certain that, in the infancy of, man-
kind, no sort of legislature, nor even a distinet
author of law, i contemplated or conceived oof.
Law has scarcely reached thé footing of cusfom ;
it is rather a habit. It is, to use a French phrase,
“in the air.” The only authoritative statement of
right and wrong is a judicial sentence after the

facts, not one presupposing a law which has been
violated, but one which is breathed for the first time
by a higher power into the judge's mmd at the
moment of ad_]udmatmn It is of course extr emely
difficult for us to realise a view so far removegd
from us in point both of time and of association, but
it will "become mere credible* when we dwell more
at dength on the constitution of ancient society, 4n
which every man, livin;; during-the -greater part_of
hi€life under-the patriarchal despotism, was practically
controlled.in-all his actions by a regimen not of law
12_1_113__.Qf _caprice. I may add that an Englishman
should be better able than a foreigner to appreciate
the historical fact that the * Themistes” preceded
any conception of law, because, amid the ‘many in-
consistent theories which prevail concerning the cha-
racter of English juriprudence, the most popular,
or at all events the one which most affects practice,
is certainly a theory which assumes that atijudged
cases and precedents exist *antecedently.. to rules,:
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pemnciples, and distinctions.  The “eThemistes ” have
too, it should be 1emarked the characteristic which,
m “he view ,of Bentham and Austin, d1st1ngu1shes
sipgle or mere compnrands from‘laws. A true hw
enjotns_on_all the_gitizens_indifferentlya—number
of acts similar in class or kind ; and this is exactly
“the featiire of a law which has 1 most deeply impressed
itself on the popular mind, causing the term ‘“law”
to be.applied to mere uniformities, successions, and
‘similitudes. A command prescribes only a single act,
and it is to connﬁds, therefore, .that_ “ Themistes ”%
arq_’more alin than to laws. They are simply ad-
Jadlcatlons on. insulated states of fact, and do not
necessarily follow each other in any orderly sequetice.
The literature of ¢he heroic age disclosés to us
law in the germ undgr the “ Themistes ” and a lgttle
more developed in the concéption of ¢ Dike.”  The
next stage which we reach in the history of juiis-
prudence is strongly marked and surrounded by the
utmost interest. Mr. Grote, in the second part and
ninth chapter of his H1story, has fully descubed
the moae in which society gradually clothed 1tse1f
with 2 different character from that delineated by
+, Homer. H{erom kmgshlp.depended partly on divinely
given prerogative, and partly on the possess1on “of
supereminent stlength courage, and Wlsdom Gra-
- dua.llyz as the impression of the monarch’s sacredngss
sbecame weakened, and «feeble members ocurred in
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the series of hered1tary kings, the royal power de-
cayed, and at last gave way to the dominion of
a_rfl_stocrames If language so precise can be used’ of,
theerevolution, we might say that the ofﬁce of the
kmg was usurped by that couficil of chiefs which
Homer repeatedly “alludes to and depicts. At all
events from an epoch of kingly rule we come every-
where in Europe to an era of oligarchies ; and even
where the mame of the monarchical functions does
not absolutely disappear, the authority of the king
is reduced to a mere shadow. He becomes a mere
hereditary general, ‘as in Lacedemon, a mere filne-
tionary, as the King Archon at Athens, or a mere_
forndal hierophant, like the Rex Sacrificulus gt Rome.

In Greete, Italy, @nd Asia Minor, the dominant
ordeys seem to, have universally consisted of ‘&
nmber of families united by an assumed relation-
ship’ in blood, and, though they all appear at first
to have laid claim to a quasi-sacred character, their
strength does not seem_to have resided in their
pretended sanctity. ' Unless they were prematurely
ove;'tl.lrown by the popular party, they a,ll.ult1-
mately approached very closely to what we should
now understand by a political aristocracy. The
chdnges which gociety * underwent in the commus
nitie§ of the further Asia occurred of course at
periods long anterior in point of time to these revo-

]

lutions of the Italian and Helbenic worlds ;,but their

. - .

.
L
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relative place in civilisation appears to have been

the same, and they seem to have been -exceedingly
§1m11ar in general character. There is some evidence
that the races which were subseqiently united urader
the ®Persian monarchy, and those which peopled the
peninsula of India, had all their heroic age and their
era of aristocracies ; l%nﬁlitary.and\a religious
oligarchy appear to _have grown up separately, nor
was the authority of the king generally super: seded.
Contrary, too, to the course of events in the West
the religious element in the East tended to get the
better of the military and polltlcal Military and]
civil, aristocracies disappear, annihilated or crushed
into insignificance between the kings and the sacer-
dotal order; and the ultimate fesult at which we
arrive is, a monarch enjoying great power, butgcir-
eumscribed by the privileges of a caste of priests.
With these differences, however, that in the East
aristocracies became religious, in the West civil or
political, the proposition that a historical era of
aristocracies succeeded a historical era of heroic
kings may be considered as true, if not of all,man-
kind, at *ll events of all branches of the Indo-Euro-
pean family of nations. )

The important pomt for*the jurist_is. that tk these
aristocracies were universally the depositaries and
admlmstrators s of law. They seem to have succeeded

. to the.pl;.erogatwes of the king, with the’ important

'3
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difference, however, that they do not appear to have®
_ pretended to_direct inspiration for each sentence.
The connection of ideas which caused the judgments.
of the patriarchal °chieftain to , be attributed tp
superhuman dictation still shotvs itself here f&nd
there in the claim of a divine origin for the entire
body of rules, or for certain parts of it, but the
progress of thought no longer permits the solutlon
of particular_disputes- to be explained-by supposmg
an extra-human interposition. What the juristical.

oligarchy now claims is to monopolise the knowledge
of the laws, to have the exclusive possessmn of the
principles by which quarrels are decided. We have
¢ in fact arrived at the epoch of Customary Law.
Customs or Observaces Bow exist as a substantive
aggregate, and arg assumed to be precisely known tof
thd 1stocrat1c order _or _caste. Our authorities
leavé us no doubt that the trust lodged with the
oligarchy was sometimes abused, but it certainly
ought not to be regarded as a mere usurpation ox
engine of tyranny. Before the invention of writing )
and during the infancy of the art, an aristocracy|
invested with judicial privileges formed ,the onl}é
expedient by which accurate preservation of thj .
cusfoms of the race or ttibe could be at all approxi
mated to. Their genuineness was, so far as possible,
insured by confiding them to the recollection of a

et e e 8

limited pgrﬁon of the community. . - ~

T e .
- @ .
°



cnp 1. ¢ CUSTOMARY %AW, 15

" The epoch, of Customaly Law, and of its custody
by a privileged. order, is a very remarkable one.
Thescondition of jurisprudence which i implies has °
left traces which may still be detected in legal and
popular phraseolovy The law, thus known exclu-} AR
sively to a privileged minarity, whether a caste, an}tuun
aristocracy, a priestly tribe, or a sacerdotal college, is*
true unwritten law." Except this, there is no such:
thing as unwritten law in the world. English case-"
law is sometimes spoken of as unwritten, and there \ "
are some English theorists who assure us that if a
code of Epglish jurisprudence -were prepared we
should &de turning unwritten law into written—a

‘conversion, as they insist, if not of doubtful policy,

at all eVents of the greatest seripusness. Now, it is
qmte true that there was ‘once a, _period at_which the
Enghsh common Jaw might reasonably have 'bqen
termed unwritten. The elder English judges. did
rggl_}y _p_l;gtend to_knowledge.of _rules, principles,_and .
distinctions_which were not entirely revealedsto the
ba.r and to the lay- pul_uc ‘Whether all the law which
they olaimed to monopolise was really unwrittet, is
exceedingly questionable ; but at all events, on the
assumptidn that there was once a lerge mass of civil
and criminal rules known exclusively to the judges, -
it presently ceased fo be unwritten law. As soon‘asj
the Courts at Westminster Hall began to_base_their
iudgménts on cases recorded, whether i the y'e‘ar

.« . M f“"H)
. . ® " -
. {'_:\ALA.




1H ANGIENT CODES. * cmsR. 1,

*books or elsewhere, the law Whlch_the.;udml_n_ls_tg;ed
‘becam_g_ written Jaw. WAt the present nfoment a rule
of English law has first to be disentangled from the
recorded facts of adjudged printed precedents, then'
thrown into a form of words varying with the tasfe,
precision, and knowledge of the pasticular judge, and
then applied to the circumstances of the case for ad-
judication. But at no stage of this process has it
any characteristic which distinguishes it from weitten

law. Tt is written case-law, and only different Yyl

from code-law because it is written in a different
_ way. . . .
bl ) .From the period of Customary Law wes come to
:gwinot'f)er sharply defined epoch in the history of juris-
r)udence We arrive at the era of Codés, those
ancient codes of which the Twelve Tables of Rome
weré the most farous specimen. * In Greece, in Italy,
on the He}lenised sea-board of Western Asia, these
codes all made their appearance at periods much the

same everywhere, not, I mean, at periods identical in
point of time, but similar in point of the relative
proyress of each community. Everywhere, in the

counfries I have named, laws engraven op tablets 5"

W

&

4
:5 4

and published tosthe people take the place of usages (n &

deposited with the recollection-of a privileged oli-
garchy. It must not for a moment be supposed that
the refined considerations now urged in favour of
whit is called codification had any part or place in
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. the change I hgve descrlbed The ancient codes were Conms ‘f
doubtless originally, suggested.by the discovery and ng::w
diffusion of the a.rt of writing. It is true that the cﬁwnh
dristocracies seem to have abused their monopoly of (Dbt
legal knowledge ; emd at all events their exclusive “op
possession of the la,W was a formidable impediment to .(3)‘7,“4 -
the success of those popular movements Wh'ich beganW
to be universal in the western world. But, though
demogratic sentiment may have added to their popu-

larity, the codes were certainly in the main a direct

result of the invention of writing. Inscribed tablets,t S
were seen to be a better depository of law, and ag‘u__‘ a
better seeurity for its accurate preservation, than thed“f’@. kﬂdv
memory of a number of persons however strengtheped MW/
by habitaal exercise.

The Roman code belongs to the class of codes | B/ o
have been describing.  Thejr valug did not coﬂsust CoDes : -
in any approach to symmetrical classification, or, tov
terseness and clearness® of expression, but in their .
publicity, and in the knowledge which they fur-
nished to everybody, as toavhat he was to do, and
what net todo. It i 1s, mdeed true that the Twe'lve

. Tables of Rome do exhibit some traces of systematic
alrangemeht _but this is probably explained by the

" tradition that the .framers of that body of lgw
called in the assistahce of Greeks who enjoyed, the
Jater Greek experience in the art of law-making.

The fragments of the Attic Code of Solon shdw,

T 15978 . .
30MAY 1966
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however, that 1t had but httl,e_gndgr, and prubably K

the laws of Draco had even less. Quite enough too
remains of-these collections, both in the East and in
the West, to show that they mingled: up religions,
cwxlz and mer eﬁly___mora] ordmances, without 4ny
1ega,rd to differences in thelr esseptial character : and

this is consistent with all we know of early thoughr,
from other sources, the severance of law from mo-
rality, and of religion from law, belonging very
distinctly to the later stages of mental progress.

But, whatever to a modern eye are the singu-
larities of these codes, their importancg to angient
societies was unspeakable. ~ The question—and it
was one which affected the whole future of each com-
munity—was not S0 much whether there should be a
code at all, for the majority of ancient societies seem
~to have obtained them sooner dr later; and, but f01
.t.hg great interruption in the history of jurisprudence
created by feudalism, it is®likely that all modern
law would be distinctly traceable to_one or more
of these fountain-headss But the pqmt on which
turned the history of the race Waskat what period,
at what stage of their social _progress, _they should
have their laws put into. wrl,tmg} ‘In the Western
world the plebeian or popular element. in_each State
successfully assailed the_oligarthical monopoly, and
a code was nearly universally obtained -early in the

bastory of____g_QQmmomzeath But, mthe East asT
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have before mentioned, the ruling arietocracies tended twCy
to become religious'rather than military or political,
ay_ti-_g’m.n.ed,_ihemfom,.m.t,her than 1Q§1:._m...poymr*.m°
while in some mstances the physical po;gﬁqm_ratmn._m
of * Asiatic countneS.had._thg_eﬂ'g_Qic_Qi.making_m_
dividual communities larger and _more - numerous B)an
than in the West; and it is a known social law that_, m o
@ilarger the space _over which & particular set of “‘;:f

institutions is dlffused the_“greater _is its temacity

| S o

@gi___\pjc_@hty From whatever cause, the codes

obtained by Kastern societies were obtained, re-
latively, mueh later than by Western, and wore

a very difftrent character. . The religious oligarchies

of Asm, either for their .own guidance, or for the
relief of their memory, or for the instruction of their
digeiples, seem in all cases to have ultm;ately embodigd
their legal learning in a code ; but the opportunity, of® \/
increasing and consolidating their ipfluence swas. pro:.
bably too tempting to_be resisted. Their complete l“gé
monopoly of legal knowledge appears to have enabled ol
them to put off on the world collections;” not so much !"W
of the rules actually observed as of the M ol
the priestly. order considered proper to be observed.

The Hindoo Code, called the Laws of Manu, which

is certainly a Brahmin compilation, undoubtedly en-'

~ shrines many genuine observances of the Hindoo race,

but the opinion of the best contemporary orientalists,
is, that if does not, as a whole, represent a set f rules .

L4 C ¢ -
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ever actually administered in Hindestan. It is, m-.
haneegreat part, an ideal plcture of that whith, in the view o
of the Brahmins, ought to be the law. It is corfsistent
with human nature and with the special motives of
their authors, that eodes likes that of Manu should
pretend to the fxighest antiquity and claim to have
emanated in their complete form from the Deity.
Manu, according to Hindoo mythology, is an emana-
hhamstion from the supreme God ; but the condpilation
» which bears his name, though its exact date is not
e easily discovered, is, in point of the relative progress
of Hindoo jurisprudence, a recent production.
., Among the chief advantages which the Twelve
4 = Tables and similar codes conferred on the societies
which' obtained them, was the protection which they(")
afforded (a?ramst the frauds of the privileged oligar-".
chy and also Ghainst the spongLﬂeous depravation(s)
and debasement of the mnational institutions. The..,
swsRoman Code was merely an _enunciation in words of
the’ existing customs of the Roman people. Re-
iatxvely to the progress of the Romans in civilisation,
it Was a remarkably early code, and it was published
at a time when Roman society had barely emerged
o from that mtellectual “condition in Wthh civil ob-
_‘ligation and rehglous duty are mevﬂ:ably confounded
Now a_barbarous society practlsmg a body of cus-
o, is exposed to some especial dangers which may
. be absolutely fatal to its prpgress in cwlhsation The

> .us;xges which*a particular commumty is found fo
° .

. [ - ~
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" haye adopted in®its infancy and in ite primitive seats
are generally thosé which are on the whole best
sgitéd.to promote its physical and moral well-being ;
and, if they are retained in their ihtegrity until new
social* wants have taught new practices, the upward
march of society is almost certain. But unhappily
there is a law of development which ever threatens
to operate upon unwritten usage. The customs are
of course obeyed by multitudes who are incapable of
understanding the true ground of their expedlency
and who are therefore left 1nev1tably to_invent su;
Perstltlous réasons for their permanence. A process
then eommences which may be shortly described
by saying, that usage which is reasonable enerates Lt
usage which is unreasonable. Analg oy, the most
v&luable of 1nst1uments in the matunity of mrlspfu-
dence is the most dan Wﬁm&xs&kmm
Pthlblthl]S and ordinances, originally confined, for
good reasons, to a single description of acts, are made
to apply to all . all acts of the same_class, because a ‘man
menaced Wlth the anger of the gods for doing oge
thmg, feels a natural terror in doing any other thmo' l
‘which is I’e,;notetz 11ke it.  After one kind of food

«has been interdicted for sanitary reasoms, the prohi- ¢
bition is extended to ,all food ‘resembling it, thougf).
the resemblance occasionally depends on analocrles
the most fanciful. So again, a wise provision fag

. . . . . .o .
Jnsuring general cleanlmess dictates in time long e
* ¢ 2 * ) ®



20 AKCIEKT CODES. . char, 1.
°®

routines of ceremonial ablution; aAd that divigjen -
into classes which at a partictilar crisis of social
history is .necessary for the maintenance of thé na-
tional existence degenerates into the most disastrous
and blighting of all human msmtutmns—-Caste.- The_
fate of the I Hmdoo o law is, in fact; the measure of the
\Eé:-lfle of the Roman Code. Ethnology shows us that
o CePe the Romans and the Hindoos sprang from the same
i Cops original stock, and there is indeed a strlklng resem-

blance between what awhave been their

e e e

original customs. Even now, Hmdoo Jurlsprudence
has a substlatum of forethought and® sound *judg-
ment but 1r1at10na1 imitation has engrafted ip it an
;I-n\:;ense apparatus of cruel absurdities. (13 rom these
corruptions the Rbmans were protected by their code.

I was complled while usage was still wholesome, #nd

a hundred years “afterwards it might have been too

lite. The Hindoo law hag been to a great extent
embodied in writing, but, ancient as in one sense are

the’ compendia which still exist in Sanskrit, they
H.cie c.ontain ample evidence that they were drawn_up
after the mischief had been done. We are not of

. course entitled to say that if the Twelve‘ Tables had
not been published the Romans would have been con:.

o _femned to a civilisation as feeble and perverted as
thht of the Hindoos, but thus much at least is certain,

Lhat with their code they were exempt from the very

. chance 8f so unhappy a destiny. —
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LEGAL FICTIONS,

LR

WaEN primitive law has once been embodied in al W“;’: .
Code, there is an end to what may be called its s spon- e
tancous development. Henceforward . the.changes, RO
effected in it, if effected at all, are eﬁ'ectgi_@gh{bgm&gly
and from without. It is impossible to suppose that,

the cmstoms of any race or tribe remained unaltered

during, th€ whole of the long—in some instances

the immense—interval between. their ‘declaration
by a patmarchal monargh and their publication in /€. befewe €
wuting. It would be unsafe too to affirm that wo
part of the alteration was effected deliberately. But®
from the little we know of the progress of law duridg
this period, we are justified in assuming that set
purpose had the very smallest share in produding
change. Such innovations on the earliest usages as
disclose themselves appear to have been dictated by
feelings and-mode& of thought which, under our present
Juental cond1t1ons we are unable to comprehend A
new era begins, however, with the Codes. Wherever; AT D
after this epoch, we trace the course oflegal modifida-  °
tion, we are able to attribute it to the conscious desire

of improvement, or at all events of compassing objects ,

" .
A . -~

—
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other than fhose°wh1ch were amed alin the primitive
times. . )
It may seem at first sight that no general proi)osj-
tiens worth trusting can be elicjted from the history
of legal systems subsequent to the codes. The field
is too vast. 'We cannot be sure that we have included
a sufficient number of phenomena in our observations,
or that we accurately understand those which we
have observed. But the undertaking will be seen
_to be more feasible, if we consider that after the epoch
of codes the distinction between stationary and pro-
gressive societies begins to make itsel¥ felt. °*It is
only with the progressive societies that we age con-
cerned, and nothing is more remarkable than their
extrerhe fewness.* In spite of overwhelming evidence,
itbis most diffiqult for a citizen,of Western Europe”’to
~bring thoroughly honde to himself the truth that the
clvilisation which surrounds him is a rare exceptio
in the history of the world. The tone of thoug]
conimon among us, all our hopes, fears, and specp]
tions, would be materxa]ly affected, if we had vivic
before us the relation of the progressive races 0 wuc
totality of human life. It is indisputable that mauch
the gi’eatest fmrt of mankind has never shown g
particle of desire that its civil institutions should be
| iniproved since the moment when external complete-
Dess was first given to them by their embodiment in
. Bome permanent record. Qne set of usages hasocca;

-
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signally been vielently overthrown apd superseded by
another ; here and there a printitive code, pretending
to 4 supernatural origin, has been greatly extended,
and distorted into the most surprising forms, by the
perversﬂ;y of sacerdotal commentators ; ; but, except -
in a small seetion of the world, there has been nothing

like the gradual amelioration of a legal system.
There has been material civilisation, but, instead of

the civilisation expanding the law, the law has limited

the civilisation. The study of races in their primi-

tive condition affords us some clue to the point at
whieh the ®development of certain societies has
stopped. * We can see that Brahminical India has not  *
passed beyond a stage which occursin_the history of

all the families of mankind, the stage at whicha rule

of law i3 not yet discriminated from a rule of ;eh-
gion.. The menibers of sucls a somety consider that

the transgression of a religious ordinance should- be
punished by civil penalties, and that the violation of

a civil duty exposes the delinquent to divine correc-

tion. In China this point Ras been passed, but pro-
gress seem to have been there arrested, because the

civil laws are cpextensive with all the ideas of which

the race is capable. The differefice between the
stationary and progressive soeieties is, however, onc

of the great secrets which inquiry has yet to pene- °
trate. Among partial explanations of it I venture to

. Dlace the considerations urged at the end of the Bs.t
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chapter. It may further be remarked that no onejs
likely to succeed in the investigation who does not
clearly realise that the statiomary condition Of °the
v human race is the gule, the progressive the exgptmn
Xnd another indispensable condition of success is an
4+, accurate knowledge of Roman lawin all its principal
\ s%ages. The Roman jurisprudence has the longest
known history of any set of human institutions. The
character of all the changes which it underwWent is
tolerably well ascertained. From its commencement
to its close, it was progressively modified for the
better, or for what the authors of the enodification
conceived to be the better, and the course of improve-
ment was continued through periods at which all the
rest of human thought and action materially slackened
its JPace, and repeatedly thleatened to settle dowa
lnto stadnatlon i . *
+» L Cconfine myself in what follows to the progressive
"# societies. With respect to them it may be laid down
that social necessities and social opinion are ‘a}za,ys
more or 1ess in advance of Law. We may come inde-
ﬁn‘ltely near to the closing of the gap between them,
but 1t has a perpetual tendency to reopen.. Law is
stable ; the societies we are speaking of aTe progres-
sive. The greater ar less Mappiness of a peopl-e
e depends on the degree of promptitude with which
the gulfis narrowed.
.""'A genaral proposition of some value may be ad-
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d vqnced Wlth respect to the agencms,bp_whlchl‘aw_ls

* brought into harmony w1th _sodfiety.  These 1nst1 u-
mentahtles seem to me to be three in nuniber, eqal
Fi 1ct10ns, quflt,v, and Lemsia)tmn, Their historical
ord’er is that in which I have placed them. Some-
times two of them ewill be seen operating together,
and there are legal systems which have escaped the
influence of one or other of them. But I know ofno
instance in which the order of their appearance has
been changed or inverted. The early history of one
of them, Equity, is universally obscure, and hence
it may be thought by some that certain isolated
statutes, reformatory of the civil law, are older than
any equitable jurisdiction. My own belief is that
remedial Equity is everywhere older than remedial
Letrlslatlon but, should this be not stuctlv true, it
would only be ﬁecessary toslimit the proposwlon_
respecting their order of _sequence to the periods at
which they exercised a sustained and substantial in-
ﬂuence in transforming the original law. .

‘1 employ the word “ fictidn ” in a sense consider-
ably wider than that in which English lawyers afe
accustoled to use it, and with a meaning much more

.extensive than that which belonged*to the Roman

“ fictiones.” FlCth, in’ old Roman law, is properly a

term of pleading, and signifie slgmﬁ_e_s,@_false
the part of the plaintiff which the _(_iefendant was not

‘
allowed to traverse ; sucgh, for example, as an aversf
or—— -
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ment that the plaintiff was a Romanscitizen, whep in
truth he was a foreigner. The object’of these * fic-
tloneq was, of course, to give jurisdiction, and they
therefore strongly. resembled, the allegations in the
writs of the English Queen’s Bench and Exchgquer,
by which those Courts contrived to usurp the juris-
diction of the Common Pleas :—the allegation that
the defendant was in custody of the king’s marshal,
or that the plaintiff was the king’s debtor, anl could
not pay his debt by reason of the defendant’s default.
But now I employ the expression “Legal Fiction™ to

signify any assufnption which concealsy or affeets to
conceal, the fact that a rule of law has *undergone
alteration, its letter remaining unchanged, its opera-
tion b&ing modified. The words, therefore, include
th.e instances of fictions which I have cited from the
«English and Roman *law, but théy embrace much
ndore, for I should speak both of the English Case law
and of the Roman Responsa qudentum as restmg

on ﬁcmons Both these examples will be exammed .

presentl} {The The fact is’in both cases that the law has
been wholly changed the Nuﬁ_ctzon is that it remains
What it always was. / It is not diffigult to understand
Why fictions i all their forms are partmularly con-,

'femal to the infancy of soclety, ( They satisfy the

desire for improvement Which is not quite Wanting,
at the same time that thev do not offend the super-

P »
. stxtxous‘dwrelwh_fg:;ghanrre, which is alwa ays 'present\)

A e
@
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T Agea paltlcuhr stage of social pregress they arg
mvaluable expedlents for overcommg,tbe.ug;dlty__m@)
lawg and, indeed, without one of them, the Fiction of eg..
Adoptmn Whlch ’PeI'IDltS the famidy tie to o be artLﬁ
cmlly created, it is difficult to understand how society
would ever have eScaped from its swaddhng clothes,
and taken its first steps towards civilisation. We
must, therefore, not suffer ourselves to be affected by
the ridicule which Bentham pours on legal fictions
wherever he meets them. To revile them as merely
fraudulent is to betray ignorance of their peculiar
office in thes historical development of law. But at
the game time it would be equally foolish to agree
with those theorists who, discerning that fictidns
have had their uses, ,argug that they ought to be
stereotyped in our system. There are several Fic-
tions still exercising powerful mﬁuence on Enghsh
jurisprudence which could not be discarded without
a severe shock to the ideas, and considerable change
in the language, of English practitioners ; but “there BHesod
can be no doubt of the general truth that it is un- &5
WOI‘thX of us to effect, an admittedly heneficial ob;gqt

. by s0 rude a device as a_legal fiction. I cannot

. admit 5’{{5, anomaly to be innocent, Svhich makes the
law either more difficult to wnderstand or hardersto
arrange in harmonious order. Now, among other
disadvantages, legal fictions are. the gma.test_gﬂgb @

stacles to symmetrical, classification. “The rule ¢ of
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law remains sticking in the system, but it is a mere
shell. It has been long ago undérmlned and a new
rule hides itself under its cover. Hence there is at
onge a difficulty indknowing whether the rule which
is actually operative should be‘classed in its trme or
in its apparent place, and minds of different casts will
differ as to the branch of the alternative which ought
to be selected. If the English law is ever to assume
an orderly distribution, it will be necessary to.prune
away the legal fictions which, in spite of some recent
legislative improvements, are still abundant in it.
The next instrumentality by which tie adaptdtion
of law to social wants is carried on I cafl Equity,
méaning by that word any body of rules existing by
the side® of the original civil law, founded on distinct
Ia;lﬁciiﬂes and clalmmg 1nc1dentglly to supersede the
c,wﬂ “law in v1rtue of a‘superior sanct1ty inherent in
those principles. The Equity whether of the Roman
Prastors or of the English Chancellors, differs from
the Fictions which in each case preceded it, in that
the interference with law is open and avowed. On
thé other hand, it differs from Legislation, the agent
of le.gal improvement which comes after it, in that
its claim to authority is grounded, not on the pre-
rogative of any external person or body, not even on
thatsof the magistrate who enunciates it, but on the
specml nature of its principles, to which it is alleged

that all lew ought to conform. The very gonception ,
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* of 2, set of pringiples, invested with a higher sacred-

ness than thote of the original law and demanding
applicition independently of the consent of any ex-
ternal body, belongs to a much mgre advanced stage
of thought than that"to which legal fictions originally
suggested themselves. :
Leglslatlon, the enactments of a 1eg1slature which,
whether it take the form of an autocratic prince or
of a parliamentary assembly, is the assumed organ of
the entire society, is the last of the ameliorating in-
strumentalities. It differs from Legal Fictions just] )
as Equity differs from them, and it is-also dlstmgulshed}
from Equlty, as deriving its authority from an exter nalf
body or person. Its obligatory force is independent’
of its principles. The legislatura, whatever«be the
actual restraints impos'ed on it by public opinion, is
in theory- empowered to impese what obligations it
pleases on the members of the community. - There.is -
nothing to prevent its législating in the wantonness
of caprice. Legislation may be dictated by equity, if
that last word be used to irrdicate some standard of
right and wrong to which its enactments happen to
.be adjusted ; but then these enactments are mdeBted
 for their bindin ngorce to,the.authority, of the le(rls-
" Iature and not to that-of the principles on which the
leglslature acted; and thus they differ from rules of

- Equity, inr the technical sense of the word, which
. pretend to a paramount sacredness entitling them at
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once to the’ regognmon of the courts even W1thout
the concurrence of prmce or parhamentary assembly. °
It is the ‘more necessary to note these dlﬁ"ere-nces,
because a student of Bentham would be apt to con-
found Fictions, Equity, and Sfatute Law undgr the *,
single head of Legislation. They all, he would say,
involve .law-making ; they differ only in. respect of
the machinery by which the new law is produced.
That is perfectly true, and we must never foflget it ;
but it furmshes no reason why we should deprlve
ourselves of so convenient a term as Legislation in the
special sense. Ltgislation and Equityeare disjoined
in the popular mind and in.the minds of*most law-
yers ; and it will never do to neglect the distinction
~ between them, however cohventional When'import.ant
pl,actlcal consequences follow f1om it.
. - It would be easy te select from almost any regu-
larly developed body of rules examples of legal fictions,
~which at oncé betray the1r true character to the
. modern observer. In the two instances which I
proceed to consider, thé nature of the expedient em-
‘ployed is ‘not so readily detected. The first authors
of these fictions did not perhaps intend te iﬁnpvate;
| certainly did ndbt wish to be suspected of innovating. .
iThere are, moreover, end- always have been, persons.
‘who refusé-to see any fiction in the _process, and
conven_tlona.l language bears oitt their refusal. No
;'e'xamples, therefore, can be better calculated to illlis?. :
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* trage the wide d#ffusion of liegai fictiqns, and the effi-
* ciency with which they perforrh theirNtwofold office
of trar'leformigg a _system of laws and of concealing_
the transformation. : .
A ) “Wein England are well accustomed to the exten-:(c
. sion, modification,®and improvement of law by a iy
machinery which, in theory, is incapable of altering- -
one jot or one line of existing jurisprudence. The |,
process by which this virtual legislation is effected is ..
not so much insensible as unacknowledged. With
respect to that great portion of our legal system
which is enshrined in cases and®recorded in law

q

reporgs, We habitually employ a double language, and
entertain, as it would appear, a double and incdh-
sistent set of ideas. (When, a group of facts comes
before an English Cqurt for adjudication, the whple
course of the diScussion between the judge and ‘the

. advocates assumes that no question-is,_or_ ca,n.be,
raised. which_will _call for_the_application of any
principles but. old ones, or of any distinctions’ but
such as have long since been allowed.) It is taken
a,bsolutely for granted that there is somewhere a rule.
*of 1 kg_gvgr_x_lgw which will cover. the facts of the‘
. dispute now litigated, and that, if suth a rule be not |
discovered, it is only that the necessary patlenoe,
knowledge, or acumen is not forthcoming to deteet 1t |
Yet the moment the judgment had been rendered

, and reported we slide unconsciously._ ox_umvowedfy,

. .
- ” s
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into a new lapguage and a new train of thought
Wé—ilow admit that’ the new decision has modified
the law. The rules applicable have, to use the very
igaccurate expression sometlmes emploved become
more elastic. In fact they have. been changed. A
clear addition has been made to the precedents, and
the canon of law elicited by comparing the prece-
dents is not the same with that which would have
been obtained if the series of cases had been curtailed
by a single example. The fact that the old rule has
been repealed, and that a new one has replaced it,
eludes us, becausd we are notin the hab#t of thréwing
into precise language the legal formulas’whigh we
derive from the precedents, so that a change in their
tenor #s not easily detected ynless it is ~violent and
glgring. I shall not now pause to consider -dt length
the causes Wh1ch have led " English lawyers to ac-
qmesce in these curious anomalies. , Probably it will
ibe found that or1cr1nally it was the recelved doctrine
“that*somewhere, nubibus or in qremzo magzstratuum,
there existed a complete, coherent, symmetrical body
.of English law, of an amphtude sufficient to furnish

prmmples which would apply to .any conceivable’

combination of®circumstances. The theory was at .

first much more thoroughly believed in than it is
now, and indeed it may have "had a better founda-
tion. The Judges of the thirteenth centuly may
.Have r&aﬁif_ had at thelr cpmma,nd a mme of law
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unrevealed to the bar and " to the, lay—pubhc for

.

. there is some® reasan for susp’ectmg that in secret

they.bblrowed freely, though not, always wisely, from from
current compendia of the Roman, and.Canon.laws.

w‘—-‘"‘.‘_———M - .
:§ But tl.lat,storehouse was closed as soon as the points

decided at Westminster Hall bécame numerous
endugh to’ supply a basis for a substantive system of
Jurlsprudence ; ‘and now for centuries English prac-
titionems ha,ve so expressed themselves as to convey
 the paradoxmal proposition that, except by Equity
and Statute law, nothing has been added to the basis
since,it was first constituted. We do not_admit that
nglate ,(’"v{rve 1mply 7 that tﬂey fave

' never lemslated and yet we maintain that the rules

of the Eﬁghsh common law, with some assistance:

» from the Court of Chancery and from Parhament

N

are coextenswe Wlth the comphcated mterests of

modern soc1ety " .

structlve resemblance to our, case -law in those par-.
ticulars which' I Kave notictd, was known to the
Romans under the: nane ,of the Responsa Prudentum,
the ¢ answers of the learned in the law.” The form
of these Responses Varled a.good dealat dlﬁ'erent pe-
rlods ‘of the Roman _]urlsprudenoe but throughout 1ts
« wholé course- they ¢ cons1sted of - expla.natory glosseson
authoritative ertten documents, and at_first they

were exclus1ve1y co]lect1ons ofppmlons 1nterpretat1ve R

A body of law bearmcr a very close and ° very in-

f,,dv’n

[ ]
\
Rl P

5



. L ' . S *
e y LEGAL FICTIONS. "-: . '~ cmAP,IL

gf the Twelvewﬂlables As w1th us, all legal langpatre .
(ad.]usted itself to the &ssumptlonotha,t the text of the .
MWged - There was the, ex-

- pgess rule.. . It overrode all glosses and comments,
and no one openly -admitted that any i_nterpre.taﬁ'en
of it, however eminent the interprefer was safe from
revision on-appeal to the venerable. texts. (Yet inf
point of fact, Books of Responses bearing the names of¥

leading jurisconsults obtained an authority at least §
equal to that .of our reported cases, and constantly §
modified, extended, limited, or practically overruled |
the provisio'ns‘ of *the Decemviral law'\ The aughors E
“ of the new Jurlsprudence durmg the whobe proaress
JF its formation professed the most sedulous respect
for the letter of the Code. They,,,.,erehmerely
ex] lalnlno' it;. demphermrr 1t brmgmw out its. full .
gleamn ;- but then, i the result by piecing texts -
together, by ad3usung the law to states of fact which
actually- presented themselves and by speculating on
its ‘possible apphcatlon to others,which might occur,
by. mtroducmg prmmples of interpretation derived
| from the *;e')!itg&esm of other written documents which
fell underr:-—thelr observatlon, they edug educed 1,.Vast |
f\warlety of candns which had never. " been. dreamed of.

T i tom e N I

by the compﬂers of.the TWelve Taoles@iand Whlch
were in truth rarely or never to be found there. £AH
these treatises.of the Jurlsconsults claimed respect on
the greund :of their :assumed conformlty with the ||
,gode, but theircomparative authority depended o.n:
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* thg, veputation of the particular jumisconsults who'
* gave them to the *world. Any name of univer-'
sally» acknowledged greatness clothed a Book of
Responses with a binding force hardly less than that
which, belonged to emactments of the legislature ;
and such a book in #ts turn constituted a new foun-
dation on which a further body of jurisprudence
might rest. The responses of the early lawyers were
not hotvever published, in the modern sense, by
their author. They were recorded and edited by
his pupils, and were not therefore in all probability
arranged according to 'any scheme” of classification.
The part of the students in these publications must
be carefully noted, because the service they rendered
to their teacher seems to havg beert generally ‘repaid
by his sedulous attention to the pupils’ education.
The educational %reatises called Institutes or Com-

T —— - e —— - —— e e

. mentaries, which are a later fruit of the duty then
recoo'msed are among the most remarkable features
of the Roman system. It was apparently in tHese!
Institutional works, and not *in the books intended
for trained lawyers, that the jurisconsults gave to phe-
public their classifications and their proposals for.
.modifying and improving the technical phraseology.

In comparing the Roman Responsa Prudentums - «:,’M. T

with their nearest Enohsh counterpart, it must be ",
carefully borne in mind that the authority by which "= '

thls part ot the Roman jyrisprudence was expounded e b
. D2 . ‘ M [»_,w- Fee

- R
« -
L]
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was not the bemeh, but the bdar. LThe decision of,a
. Roman tribunal, thodgh conclusive in the particular
case, had no ulterior authority except such as *was
gtven by the professional repute of the magistrate
who happened tg be in office for the time, Preperly
speaking, there was no institution at Rome during
the republic analogous to the English Bench, the
Chambers of Imperial Germany, or the Parliaments
of Monarchical France. There were magistrates
indeed, invested with momentous judicial functions
in their several departments, but the tenure of the
magistracies was “but for a single year"so that® they
are much less aptly compared toa permarent judica-
ture than toa cycle of offices briskly circulatingamong
the leaders of thé bar. . Much might be said on the
otigin of a congdition of things ,which looks to us like
* a gtartling anomaly, blit which was In fact much more
congenial than our own system to the spirit of an- , *
clent societies, tending, as they always did, to split}
into distinct orders which, however exclusive them-
selves, tolerated no pro.fessional hierarchy above them. |
Jt is remarkable that this system did not produce
certain effects which might on the whole have been
expected from it. It d1d not, for example, J)opulm zae.
(17 “the Roman law,—it 8id not, ag in some of the Greek
républics, lessen the effort of intellect required for the
_ mastery of the science, ~although its diffusion and
- authoritative exposition were opposed by no artificial
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bam’lers On the contrary, if 1t had mot been for the
operation of a separate set of causes, there were\
strong probabilities that the Roman jurisprudence ,
wopld have become as minute, technical, and difficult
as any system which*has since prevailed. Again, a
consequence which *might still more naturally have
been looked for, does not appear at any time to have
exhibited itself. The jurisconsults, until the liberties,
of Rome were overthrown, formed a class which was
quite undefined and must have fluctuated greatly in,
numbers ; nevertheless, there does not secem to have
existed a doﬁbt as to the particular individuals whose.
opinion, in their generation, was conclusive on the
cases submitted to them. The vivid pictures of a
leading jurisconsult’s daily practicé which abdund in
Latin literature—the, clients from thg country flogk-
ing to his antechamber in the tarly morning, and the.
students standing round with their note-books o
record the greatlawyer’s replies—are seldom or never .-
identified at any given period with more than‘one
or two comspicuous names. .Owing too to the direct
contact of the client and the advocate, the Roma.n
‘people itsclf seems to have been always alive to the
- rise and fall of professional reputatio.n, and there is
abundance of proof, more pafticularly in the welk
known oration of Cicero, “Pro Murena,” that the
reverence of the commons for forensic success was

.Bpt to be excessive rather than deficient. ' .

. .
3

1+
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We cannot doubt that the peculiarities which heve
been noted in the instrumentality by which thg deve-
lopment of the Roman law was first effected, were .
the source of its ‘characteristic, excellence, ig_s_ early / <.
wealth in principles. The growth and exuberahce of
principle was_fostered, in part, °by the competition/
among the expositors of the law, an influence wholly
unknown where there exists a Bench, the depositaries
intrusted by king or commonwealth with the prero-
gative of justice. But the chief agency, no doubt,
was the uncontrolled multiplication.of cases for legal )
decision. The state of facts which caﬁse.d genuine
perplexity to a country client was not a whis more
entitled to form the basis of the juriscongult’s Re-
sponse, or legal decision, than a set of hypothetical
ciegumstances propounded by. an ingenious pupil.
«All, combinations of fat were on p.recisely the same

fodting, whether they wer¢ real or imaginary. It *
was nothing to the jurisconsult that his opinion was
overruled for the moment by the magistrate who ad-
judicated on his client’s case, unless that magistrate
happened to rank above him in legal knowlegdge or
the esteem of his profession. I do not, indeed, mean’
it to be inferred that he would wholly omit to con- *
stder his client’s advantage, for the client was in
earlier times the great lawyer’s constituent and at a
l.ater period his paymaster, but the main road to the
-rewards of ambition lay through the good opinion of.
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his vrder, and it is obvious that under such a system

cas I have been desctibing this was much more likely

to b secured by viewing each case as an illustration
of g great principle, or an exemplification of a broad
rule, +than by merely shaping it for an insulated
forensic triumph. °It is evident that powerful in-
fluence must have been exercised by the want of any
d1st1nct check on the suggestion or invention of pos-
sible questlons Where the data can be multiplied
at pleasure, the fac111t1es for evolvmg a general rule

are 1mmensely increased. As the law is adminis- ooy

tered among‘ ourselves, the judge Ccannot travel out
of the sets of facts exhibited before him or before
his predecessors. Accordingly each group of circum-
stances which is adjudieated arpon Teceives, to ‘employ
a Gallicism, a sort of, consecration. Jt acquires ger-
tain qualities which distinguish it from every othen
case genuine or hypothgtical. But at Rome, as I
have attempted to explain, there was nothing re-
sembling a Bench or Chamber of judges ; and there-
fore no combination of facts .possessed any particular
value more than another. When a difficulty came

*for opinioft before the jurisconsult, there was nothing

to prevent a person endowed with a ‘hice perception
of analogy from at once procteding to adduce ans
consider an entire class of supposed questions with
which a particular feature connected it. Whatever

.were the practical advice given to the clfent, the.

—
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responsum treasered up in the notetbooks of listen-
ing pupils would doubtless confemplate the cireurn-
stances as governed by a great principle, or mcluded
in.a sweeping rules Nothing like this has ever bgen
possible among ourselves, and*it should be acknow-
ledged that in many criticisms patsed on the English
law the manner in which it has been enunciated
seems to have been lost sight of. The hesmatlon of
our courts in declaring principles may be much more
reasonably attributed to the comparative scantiness
of our precedents, voluminous as they appear to him
who is acquainted with no other systens, than tJ the
temper of our judges. It is true that in the wealth
of' legal principle we are considerably poorer than
several ‘modern Eutopean nations. But they, it must
be, remembered, took the Roman ju@dence for
the foundation of their civil institutions.  They
bullt the débris of the Romgn law into their walls;
but in the materials and workmanship of the residue
theré is not much which distinguishes it favourably
ﬁom the structure erected by the English judicature.
} §~-¢ * The period of Roman freedom was the period durmg
.3 WhICh the stamp of a distinctive charactet was im-"
pressed on the Roman jurisprudence ; and through e
adl the earlier part of it, it Was..by the Responses of
the jJurisconsults that the déyelopmeml.,gf the law was
mainly carried.-on. But as we approach the fall of
.the republic there are signs ¢hat the’ Responses are .
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assmmng a form*which must ha,ve been fatal to their
* farther expansmn They are becommg systematlsed
and feduced into » compendia.) Q. Mucius Sceevola, the\
Pontlfex, is said to have published a manual of the
entiresCivil Law, and there are traces in the writings
of Cicero of growing disrelish for the old methods, as
compared with the more active instruments of legal

innovation. Other agencies had in fact by this time
been brought to bear on the law. The Edict, or ¢z)
annual proclamation of the Prator, had risen into
credit as the principal engine of law reform, and
L. Corneliug® Sylla, by causing to be enacted the
great group of statutes called the Leges Cornelice, had
shown what rapid and speedy improvements can be’
effected by direct legislation.. The final blow to.the
Responses was dealt by Augustus, who limited to-a.1
few leading jurisconsults the right of giving binding.
opinions on cases submittgd to them, a change Wh1ch,
though it brings us nearer the ideas of the modern
world, must obviously have altered fundamentally
the characteristics of the legal profession and the
nature of its influence on Roman law. At a la¢er
period another school of Jurlsconsults arose, the great
.lights of jurisprudence for all time. But Ulpian
and Paulus, Gaius and Papiniin, were not authors,
of Responses. Their works were regular treatises®on
particular deparfments of the law, more especiaiiy on
the Prator’s Ediet.  + * . . |
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The Equity vf the Romans and tht Praetorian Edact
by which it was worked into their system, will be
considered in the next chapter. Of the Statute' Law
it is only necessary to say that,it was scanty duging
the republic, but became very* voluminous under the
empire. In the youth and infanty of a nation it is a
rare thing for the legislature to be called into action
for the general reform of private law. The cry of
the people is not for change in the laws, which are
usually valued above their real worth, but solely for
their pure, complete, and easy administration ; and
recourse to the le.gislative body is gendrally directed
to the removal of some great abuse, or the “decision of
some incurable quarrel between classes or dynasties.
There' seems in the minds ef the Romans to have
begn some asspciation between the enactment of a

oJarge body of statutes and the settlement of society
after a great civil commotion. Sylla signalised his *
reconstitution of the republic by the Leges Corneliz ;
Julfus Caesar contemplated vast additions to the
Statute Law; Augustus caused to be passed the all-
1mportant group of Leges Juliw ; and among later
emperors the most active promulgators of constitu:
tions are prin.ces who, like Constantine, have the-
goncerns of the world to readjust. The true period
of ‘Roman Statute Law does not begin till the esta-
Dblishment of the empire. The enactments of the -
- emperors, clothed at first ire the pretence of popular,
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samltion, but dfterwards emanating undisguisedly
from the imperial ﬁrerogative,.extend in increasing
massiveness from the consolidation of Augustus’s
pover to the publication of the ©€ode of Justinian.
It wiH be seen that even in the reign of the second
emperor a considerable approximation is made to that
condition of the law and that mode of administering
it with which we are all familiar. A statute law
and a limited board of expositors have arisen into
being ; a permanent court of appeal and a collection.
of approved commentaries will very shortly be added ;
and thus .We’ are brought close on the ideas of our?

own day.
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CHAPTER III.

LAW OF NATURE AND EQUITY.

TrE theory of a set of legal principles entitled by
their intrinsic superiority to supersede the older law,
very early obtained currency hboth in the Roman
State and in England. Such a body of principles,
existing in any system, has in the foregoing chapters
been denominated Equity, a term which, a% will pre-
stntly be seen, was one (though only one) of the
designations by which this agent of legal change was
known to the Roman juriscopsults. The jurispru-

N 'aence of the Court of Chancery,* which bears the

pame of Equity in England, could only be adequately
discussed in a separate treatise. It is extremely
contplex in its texture, and derives its materials from
several heterogeneous Sources. The early ecclesias-
ticgl chancellors contributed to it, from the Canon

Layy, many of the principles which lie deepest in its

structure. THe Roman law, more fertile than the,
panon Law in rulessapplicable to secular disputes,
was not seldom resorted to by a later generation of
Chancery judges, amid whose recorded dicta we

. ‘often find entire texts from the Corpus Juris Civilis
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* imbedded, with ¢heir terms unaltered, though their

* origin is never acknowledged. Still more recently, and

particilarly at the middle and during the latter half of
the eighteenth century, the mixed, systems of juris-
prudence and morals eonstructed by the publicists of
the Low Countries appear to have been much studied
by English lawyers, and from the chancellorship of
Lord Talbot to the commencement of Lord Eldon’s
chancellorship these works had considerable effect on
the rulings of the Court of Chancery. The system,
which obtained its ingredients from these various
quarters, was O‘reatly controlled in its growth by the
necessity Imposed on it of conforming itself to the
analogies of the common law, but it has always arf-
swered the description of a body*of compamtively
novel legal principles claiming to overrlde the old.er

jurisprudence of *the country on the’ strength of an,

intrinsic ethical super1or1ty
The Equity of Rome was a much simpler structure,
and its development from its first appearance®can
be much more easily traced. * Both its character and
its history deserve attentive examination. It is ;ch'e
voot of several conceptions which have exercised
. profound influence on human thought, and through
human thought have seriously-affected the destinieg
of mankind. .
The Romans described their legal system as-con-

Py

I Q,)

sisting of two ingredients  * All nations,” says the |
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Institutional Tregatise published undey the aut};oritx.of .
the Emperor Justinidn, “ who are ruled by laws and °
customs, are governed partly by their own partieular
laws, and partly by those laws which are common to
all mankind. The law which a.people enacts is caﬁed
the Civil Law of that people, bute that which natural
reason a?f)omts for all mankind is called the Law of
Nat;ons because all nations use it.” The part of the
law ¢ which natural reason appoints for all mankind ”
was the element which the Edict of the Prator was
supposed to have worked into Roman jurisprudence.
Elsewhere it is styled more simply Jus, Naturale, or
the Law of Nature ; and its ordinances are said to
be dictated by Natural Equity (naturalis equitas)
as well as by natural reason. I shall aftempt to
discover the origin of these famous phrases, Law of
l\atlons, Law of Natyre, Eqmty, and to determine
ha the conceptions which they indicate are related
to one another.

dThe most superficial student of Roman history
must be struck by the extraordinary degree in which
the fortunes of the republic were affected by the
pre:%ence of foreigners, under different names,” on here
soil. THe causes of this immigration are discernible
enough at a later pexmiod, for we can readily under-
sta,nd why men of all races should flock to the mistress
of the world; but the same phenomenon of a large
population of foreigners and denizens meets us in
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*the xzery earliest, recmds of the Romgn State. No
'doubf the instability of society in_ ancient Ttaly,(z)
composed as it was in great measure of robber tribes,
gave men considerable inducement, to locate them-
selves Jin the territory of any community strong
enough to protect atself and them® from external
attack, even though protection should be purchased at
the cost of heavy taxation, political disfranchisement,
and much social humiliation. It is probable, however,
that this explanation is imperfect, and that it could
only be completed by taking into account those activel’
cpmmercial rglations which, thouglt they are little
reflected i the military traditions of the republic,
Rome appears certainly to have had with Carthage
and with the interior of Italy in pre-historic «times.
Whatever were the cncumstances to which it was
attributable, the fore1gn element in the commonweal'th
. determined the whole course of its history, Whlch
at all its stages, is little’ more than a narrative of
conflicts between a stubborn nationality and an alien
population.  Nothing like #his has been seen in
modern times ; on the one hand, because modern
Europesn communities have seldom or never received
.any accession of foreign immigrants which was large
enoucrh to make itself felt by the bulk of the natlve
citizens, and on the other, because modern sta,tgs,
being held together by allegiance to a king or political
superior, absorb conside}'able bodies of immigrant e
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gettlers with g quickness unknown to the ancient
world, where the oritinal citizens of a commonwealth

"always believed themselves to be united by kihship in

blood, and resented a claim to equality of privilege

_as a usurpation of their birthright. In the éarly

Roman republi¢ the principle of the absolute ex-
clusion of foreigners pervaded the Civil Law no less
than the constitution. The alien or denizen could
have no share in any institution supposed to Be coeval

with the State. He could not have the benefit of

Quiritarian law. He could not be a party to the
nexum which wis at once the convegance and the
contract of the primitive Romans. He could not sue
by the Sacramental Action, a mode of litigation of
whichsthe origin®mounts up to the very infancy of
cjvilisation. Still, nelther the mterest nor the secumty

apment communities ran the risk of being overthrown

by a very slight disturbance of equilibrium, and the

mere instinct of self-preservation would force the
Romans to devise some*method of adjuéting the rights
dnd duties of foreigners, who might otherwise—and
this was a’ danger of réal importance in the ancient
world—have Hecided their controversies by armed
‘strife Moreover, ab no pefiod of Roman history
was foreign trade entirely neglected. @s _there-
fore probably half as_a measure of police.and. half in
furtherance of commerce that Jur1sd1ct1on was first

] of Rome permitted him to be. quite outlawed. All
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“assymed in disputes to which_the parties were either
forelgners or a.n.amve,&nd a. forelgner Thaassump-
tion *of such a jurisdiction brought with it the
immediate nec»essity;v of discovering some principles
on which the questions to be adjudicated upon could
be settled, and the *rinciples applied to this object
by the Roman lawyers were eminently characteristic
of the time. They refused, as I have said before, to
decide the new cases by pure Roman Civil Law./
Qﬂ‘hey refused, no doubt because it seemed to involve
some kind of degradation, to apply thelaw of the par-
ticular State from which the foreign litigant came.
The expedient to which they resorted was that of se-
lecting the rules of law common to _Rome ;md to the
different Ttalian communities in Whlch the immigrants
were born, In other w qQrds, they set themselves to form
a System answering to the primitiveand literal meaning «
of Jus Géntium, that is, Law common to all Nationk.
Jus Gentium was, in fact, the sum of the common;
mtrredlents in the customs of the old Italian trlﬁes,
'for they were all the nations whom the Romans had
the means of observing, and who sent successige
gvarms of mmldrants to Roman soil. Whenever a-
Jparticular usage was seen to be practlsed by a large
number of separate, races in coih-ihon it_was set down.,
as part of the Law common to all Nations, or Jus,
Gentmm Thus, a,lthoucrh the conveyance of proper ty
was certalnly accompaniegl by very different forms in .
E

TN
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the different commonwealths surrounding Romey fhe )
actual transfer, tradftion, or delivery of the article '
intended to be conveyed was a part of the ceremonial
in all of them. It was, for instance, a part, though
a subordinate part, in the Maneipation or conveyance
peculiar to Rome. Tradltlon, tlterefore, being in all
probability the only common ingredient in the modes
of conveyance which the jurisconsults had the means
of observing, was set down as an institution Juris
Gentium, or rule of the Law common to all Nations.
A vast number of other observances were scrutinised
with the same résult. Some common echaracteristic
was discovered in all of them, which had ®a common
object, and this characteristic was classed in the Jus
Gentitm. The Jus Gentium was accordingly a col-
legtion of rules and principles, determined by ob-
.servation to be common to the institutions which
prévailed among the various Italian tribes.

The circumstances of the origin of the Jus Gentium
are*probably a sufficient safeguard against the mis-
take of supposing that the Roman lawyers had
any special respect for it. It was the fruit in part
of their disdain for all foreign law, and* in, part of
their disinclination to give the foreigner the advan-.
tage of their own indligenous Jus Civile] It is true
“that we, at the present day, should probably take a
very different view of the Jus Gentium, if we were
. ‘perfornfing the operation which was effected by the
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‘Rogpan jurisconsults. We should att#ch some vague
*superiority or precedence to the element which we
had thus discerned underlying and pervading so
grea} a variety of usage. We should have a sort of
respect for rules and principles so yniversal. Per-
haps we should spedk of the common ingredient as
being of the essence of the transaction into which it
entered, and should stigmatise the remaining appa-
ratus of ceremony, which varied in different com-
munities, as adventitious and accidental. Or it may
be, we should infer that the races which we were
compdring onee obeyed a great system of common
institutions’of which the Jus Gentium was the repro-,
duction, and that the complicated usages of separate
commonwealths were orly corrupt.ions and :iepra-
vations of the simplex ordinances which had onet
regulated their primitive statt. But the results
to which modern ideas gonduct the observer are,
as nearly as possible, the reverse of those Wthh
were instinctively brought home to the pr1m1t1ve
Roman. What we respect or admire, he disliked,
or 1ega,rded with jealous dread. The parts ef
_]lirlsprudence which he looked upon with affection
were exactly those Whlch a modern theorist leaves
out of consideration a,s acciden'tal and transitory; -
the solemn gestures of the mancipation; the nicely
adjusted questions and answers of the verbal
«contract the endless formalities of pleadmg and

¢ E2 . °
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procedure. The J us Gen’clum was® merely a sy&tem
forced on his attentlon by a pohtlcal necessity. He'

[ —

loved it as little as he loved the foreigners*from
whose institutions it was derived and for whose
benefit it was intended. A tomplete revolusion in
his ideas was required before i€ could challenge his
respect, but so complete was it when it did occur,
that the true reason why our modern estimate of the
Jus Gentium differs from that which has jﬁst been
described, is that both modern jurisprudence and
modern philosophy have inherited the matured views
of the later jurisconsults on this subjeet. Thete did
' come a time when, from an ignoble appendage of the
Jus Cwﬂe, the J us Gentium came to be considered
‘a great though as yet imperfectly developed model
tq which all law ought as far as possible to conform.
+ This crisis arrived wHen the Greek ‘theory of a Law of
X ature was applied to the practical Roman adminis-
tratmn of the Law common to all Nations.
“The Jus Naturale, or Law of Nature, is simply the
Jus Gentium or Law of Nations seen in the light of
atpecuhar theory. An unfortunate attempt to dis-
criminate them was made by the jurisconbult Ulpian,
with the propens1ty to distinguish characteristic of &
<lawyer, but the language of. Gaius, a much higher
authority, and the passage quoted before from the
. Institutes, leave no room for doubt, that the expres-
« sions were practically convertible. The difference be-
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" tween them was ‘entirely hisi;orical artl no distinction
in_essence could _evér be established between ‘them.
It i€ almost unnecessary to add that the confusion
betyeen Jus Gentium, or Law common to all Nations,
and international law 1% entirely modern. The classi-
cal expression for jrflternational law is Jus Feciale, or
the law of negotiation and diplomacy. Tt is, however,
unquestionable that indistinct impressions as to the
meanin.g of Jus Gentium had considerable share\?
in producing the modern theory that the relations'
of independent states are governed by the Law offy
Natute. . )

It Jbecomes necessary to investigate the Gleek
conceptions of Nature and her law. The word dbis
which was rendered in the .Latin natura and our
nature, denoted beyand all doubt ,originally the
material universe, but it was *the material universes
contemplated under an gspect which—such is otir
intellectual distance from those times—it is not very
easy to delineate in modern .language Nature sig-
mﬁed the physical world regarded as the result of

some primordial element or law " The oldest Greek
]’)hﬂosophers had been accustomed to explain the
Jfabric of creation as the manifestation of some single
principle which they xz;u'iously *asserted to be move-,
ment, fire, moisture, or generation. In its simplest
and most ancient sense, Nature is precisely the
physical universe looked upon in this way"® as the .
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manifestation of a_principle. Afterwards, the 1ater’
Greek sects, returni.ng to a path from which the :
greatest intellects of Greece had meanwhile strayed,
added the moral 4o the physical world in the gon-

& ception of Na,tuge. They extended the termstill it

4, embraced not merely the visifle creation, but the

thoughts, observances, and aspirations of mankind.
Still, as before, it was not solely the moral phe-
nomena of human society which they understood by
Nature, but these phenomena considered as resolv-
able into some general and simple laws.

Now, just as ‘the oldest Greek theofists supposed
_that the sports of chance had changed the material
universe from its simple primitive form into its
present heterogeneous condition, so their intellectual

+ ~descendants imagined that byt for untoward acci-
“%dent the human race would have conformed itself

td simpler rules of conduct and a less tempestuous
life. To live according to nature came to be con-
sidéred as the end fo1 which man was c1eated and
Wh]ch the best _men were bound to compass. To
Tive according to nature was to rise above the dis-
orderly habits and gross mdulovences of *the vulgal
to higher laws of action which nothing but self-
.denial and self-comntand would enable the aspirant
to*observe. It is notorious that this proposition—
live according to nature—was the sum of the tenets

. “of the fimous Stoic philosophy. Now qn the subju-
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gashon of Greece*that philosophy made instantaneous
progress in Roman society. It possessed natural
fascinations for the powerful class who, in theory at
leagt, adhered to the simple habits of the ancient
Italian race, and disdained to surrender themselves
to the innovations df foreign fashions. Such persons
began immediately to affect the Stoic precepts of
life aecording to nature—an affectation all the more
grateﬁil, and, I may add, all the more noble, from its
contrast with the unbounded profligacy which was
being diffused through the imperial city by the
pillage of the world and by the example of its most
luxurious’races. In the front of the disciples of the
new Greek school, we might be sure, even if we did
not know it historically, that the Roman lawyers
figured. We have abundant proof that, there bejng
substantially buf two professtons in the Roman re~
public, the military mep were generally identified
with the party of movement, but the lawyers 'Were
universally at the head of the party of resistance.
The alliance of the 1awyers with the Stoic philo-
sophers lasted through _many centuries. Some of
“the earliest names in the series of renowned juris-
. consults are associated with Stoxclsm, and ultimately
we have the golden..age of ‘Roman jurisprudencg
fixed by general consent at the era of the Antorine
Cesars, the most famous disciples to whom that
philosophy . has given .a rule of life. The long' .



©
56\ LAW, OF NATURE. . cmAr."ar.

diffusion of these doctrines among the memberdef a
particular profession was sure td affect the art which
they practised and influenced. Several positions
which we find i the remains of the Roman jyris-
consults are scarcely intelligible, unless we use the
Stoic tenets as our key ; but at®the same time it is
a serious, though a very common, error to measure
the influence of Stoicism on Roman law by counting
up the number of legal rules which can be con-
fidently affiliated on Stoical dogmas. It has often
been observed that the strength of Stoicism resided
not in-its canons of conduct, which were often re-
pulsive or ridiculous, but in the great though.vague
principle which it inculcated of resistance to passion.
Just in the same §Vay the influence on jurisprudence
ofethe Greek theories, which had their most distinct
«expression in Stoicisth, consisted not in the num-
ber of specific positions which they contributed to
Roman law, but in the single fundamental assump-
tion' which tMey lent to it. After Nature had
become a household word in the mouths of the
Remans, the belief gradually prevailed among the
5)\ "Roman lawyers that the old Jus Gentilm was in
" fact the lost code of Nature, and that the Preetor
j;—framing an Edictdl jurisprudence on the prin-

ciples of the Jus Gentium was gradually restoring a

type from which law had only departed to deteriorate.
. "The inférence from this beligf was immegdiate that it
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, Was'the Praetor’d duty to supersede the Civil Law as
much as possible by the Edict, to revive as_far as
might be the msmtutmnsvby which_Nature_had. go-
verned man in the primitive state.e Of course there
were many 1mped1ments to the amehoratlon of law by

s

come even in the legdl professmn itself, and Roman
habits were far too tenacious to give way at once
to mere philosophical theory. The indirect methods
by which the Edict combated certain technical anoma-
lies, show the caution which its authors were compelled
to observe, afid down to the very days of Justinian
there was some part of the old law which had ob-
stinately resisted its influence. But on the Whole '
Va [the progress of the Remans in legaL 1mprovement
was astonishingly. rapid as soon..as stimulus_wes
applied._to.it-by -the. theory of Natural Law. The-
* ideas of simpliﬁcation and generalisation had _glwa Spy
been associated with the conception of Nature ; sim- .

plicity, symmetry, and intelligibility came the_rg.fore_‘!
to be regarded as the characteristics of a good:]egal -
s"isﬂtemﬂ,. and the taste for involved language, ml-*
tiplied ceremonials, and useless difficulties disap-
- peared altogether. The strong will and unusual
opportunities of Justinian weré needed to bring the,
Roman law to its existing shape, but the grouhd-
plan of the system had been sketched long before
the imperial reforms wene effected.

o
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What was the exact point of contact between <he |
old Jus Gentium and the Law of Nature?' ‘think
that they touch and blend through JEqmtas, or
Equlty in its orlgmal sense ; and here we seema to
come to the first, appearance in jurisprudence of this
famous term Equity. In examthing an expression
which has so remote an origin and so long a history
as this, it is always safest to penetrate, if possible,
to the simple metaphor or figure which at first
shadowed forth the conception. It has generally
been supposed that Aquitas is the equivalent of the
Greek r.o-omc:, ie. the principle of equil or propQr-
tionate distribution. The equal division of numbers
or physwal magnitudes is doubtless closely entwined
with our perceptions of justice ; there are few asso-
cigtions which, keep their ground in the mind so

.stubbornly or are dishissed from it with such diffi-
cilty by the deepest thinkers. Yet in tracing the °*
history of this association, it certainly does not seem
to have suggested itself to very early thought,
but is rather the oﬁ'splmg of a comparatively late
phllosophy It is remarkable too that the * equality”
of laws on which the Greek democracies puded
themselves—that equality which, in the beautiful*
Jdrinking song of Cafhstratus, Harmodius and Ari-
stogiton are said to have given to Athens—had
Jittle in common with the “ equity ” of the Romans.

. ‘The fir$t was an equal administration ef civil laws

-
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amdng the citi%ens, however limittd the class of
" citizens might be; the last implied the applicability
of alaw, which was not civil law, to a class which
did not necessarily. consist of citizens. The first
excluded a despot ; the last included foreigners, and
for some purposes Slaves. On the whole, I should
be disposed to look in another direction for the germ
of the Roman * Equity.” The Latin word “ ®quus ”
carries with it more distinctly than the Greek *“Joog ”
the sense of levelling. Now _its levelling_tendency
was exactly the characteristic of the Jus Gentium,
which would® be most striking to a primitive Roman.
The pure Quiritarian law recognised a multitude

| of _arbitrary distinctions between classes. of men and

kinds of property: the Jus Gentlum, generalised

'from a comparison «of various customs, neglecred

the Quiritarian divisions. The old Roman Jawe

established, for example, a fundamental difference

between ¢ Agnatic” and ‘ Cognatic” relationship,

that is, between the Family considered as based

apon common subjection to patriarchal authority

and the Family considered (in conformity with tho-

‘dern 1deas) as united through the mere fact of a

- common descent. This distinction dlsappears in the

“law common to all nations,”, as also does the

difference between the archaic forms of property,

Thmgs “ MHJICLPI "glﬁa_'fflmgs “nec Mancipi.” The
neglect of. demarcations and boundaries seex}nﬁg@_tci .
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me, therefore, the featule of the Jus® Gentium whieh
was depicted in Equltas I imagine that the word
was at first a mere description of that constant
levelling or removal of irregularjties which went,on
wherever the praetoman-system was applied to the
cases of foreign litigants. Probably no colour of
ethical meaning belonged at first to the expreésion ;
nor is there any reason to believe that the process
which it indicated was otherwise than extremely
distasteful to the primitive Roman mind.

On the other hand, the feature of the Jus Gentium
which was presen:eed to the apprehensiorf of a2 Roman
by the word Equity, was exactly the first ‘and most
vividly realised characteristic of the hypothetical
state of nature. Na_ture imphed symmetrical order,
figt in the physical world, and next in the moral,
and the earliest notioft of order doubtless involved
straight lines, even surfaces, and measured distances.
The same sort of picture or figure would be uncon:
sciously before the mmd’s eye, whether it strove to
form the outlines of the supposed natural state, or
whether it took in at a glance the actual administra-
tion of the * law common to all nations ;”*

know of primiti've thought would lead us to conclude
that this ideal similarity would,do much to encourage
the belief in an identity of the two conceptions. But
then, while the Jus Gentium had little or no antecedent
. credit at Rome, the theory of a Law of Nature came

and all we’
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in,gurrounded veith all the prestige-«of. philosophical
authority,.and invested with the charms of association
’witlt an elder and more blissful condition of the race.
It is easy to understand how the, difference in the
point.of view would *affect the dignity of the term
which at once described the operation of the old
principles and the results of the new theory. KEven
to mqdern ears it is not at all the same thing to
describe a process as one of *levelling” and to call
it the ‘correction of anomalies,” though the meta-
phor is precisely the same. Nor do I doubt that,
wheh once #Equitas was understood to convey an
allusiqn tb the Greek theory, associations which grew
out of the Greek notion of isdrys began to cluster
round it.  The language of, Cicero renders it more
than likely that thig was so, and it was the fjst
stage of a transmutation of the conception of
Equity, which almost every ethical system which has
appeared since those days has more or less helped to
carry on. )
Something must be said of the formal instrumen-
tality by which the principles and distinctions a#s0-
“ciated, first with the Law common to all nations, and
afterwards with the Law of Nature, were gradually
incorporated with the Roman law. At the crisis of
primitive Roman history which is marked by the
expulsion of the Tarquins, a change occurred which
has its pargllel in the 3ar1;_7 annals of man{ ancient .
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~ states, but which had little in common with thoge
- passages of political affairs which we now term revo-
wilutions. It may best be described by saying that
é the monarchy was put into commission. The powers

- ,vv-.u

heretofore accumulated in the h'ands of a single per-
son were parcelled out among a eumber of elective
functionaries, the very name of the kingly office
being retained and imposed on a personage kpown
subsequently as the Rex Sacrorum or Rex Sacrifi-
culus. As part of the change, the settled duties of
the supreme judicial office devolved on the Pretor,
at the time the firdt functionary in the commonwealth,
and together with these duties was transferred the
undefined supremacy over law and legislation which
always attached to*ancient soyereigns, and which is
no§ obscurely related to the patriarchal and heroic
auth01 ity they had once enjoyed. The circumstances
of Rome gave great importance to the more indefinite
portion of the functions thus transferred. as with the
establishment of the republic began that series of
recurrent trials which overtook the state, in the diffi-
cilyy of dealing with a multitude of persons. who,
n@mg within the technical descriptionof indige-
nous Romans, were nevertheless permanently located
within Roman jurisdietion. ~Controversies between
such persons, or between such persons and native-born
citizens, would have remained without the pale of the
Jemedieseprovided by Roman, law, if the Pretor had
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not undertaken te decide them, and hegnust sooh have

*addressed himself to the more cfitical disputes which

in the extensmn of commerce arose between Roman

| sub_]ects and avowed forelgners The great increase

of such cases in the Reman Courts about the period
of the first Punic War is marked by ‘the appointment
of a special Praztor, known subsequently as the
Prastor Peregrinus,’ who gave them his undivided
attention. Meantiine, one precaution of the Roman
people against the revival of oppression, had con-
sisted in obliging every magistrate whose duties had

any tendency, to expand their sphere, to publish,

on commencing his year of office, an Edict or
proclamation in which he declared the manner in
which he intended to administer® his department.
The Proetor fell under the rule with other magis-

trates ; but as it was necessarﬂy 1mpossﬂo1e to con- |
. struct each year a separate system of principles, h_g

seems to have regularly.rep leces-
sor’s Edict with such additions and changes as the
ex1gency of the moment or hl's own views of the law
compelled him to introduce. The Praetor’s proclama-
tion, thus lex}_gthened by a new_portion every year,

obtamed the name of the Edictum Pérpetuum, that -
1s s the confinuous or unbrolcen edict. The immense ,

lenath to which it extended together perhaps with
some distaste for its necessarily disorderly texture,

caused the practice of ingreasing it to be_stopped in °,
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the year of Salvius Julianus, who oceupied the magis-
tracy in the reign of the Emperor, Hadrian. The
edict of that Prastor embraced therefore the whole
body of eciuity Jugisprudence, which it probably dis-
posed in new and symmetrical. ‘order, and the per-
petual edict is therefore often eited in Roman law
merely as the Edict of Julianus.

Perhaps the first inquiry which occurs to an
Englishman who considers the peculiar mechanism of
the Edict is, what were the limitations by which these
extensive powers of the Pramtor were restrained ?
How was authority so little definite tode recomciled
with a settled condition of society and of 1aw ? The
answer can only be supplied by careful observation of
the cohditions under which gur own English law is
administered. The Prator, it should be recollected,
,Was a Jurlsconsult hinaself, or a person entirely in the
hands of advisers who were jurisconsults, and it is
probable that every Roman.lawyer waited impatiently
for‘the time when he should fill or control the great
judicial magistracy. Inh the interval, his tastes, feel-
igs, prejudices, and degree of enlightenment were
inevitably those of his own order, and the qualifica-
tions which he'ultimately brought to office were those,

.which he had acquirtd in the_practice and study of
his profession. An English Chancellor goes through
precisely the same training, and carries to the wool-

< “sack tht same qualificationg. It is certain when he
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, assames office that he will have, to sdme extezlt, mo-
dified the law before he leaves it; but until he has .
quitt.ed his seat, and the series of his decisions in the
Law Reports has been completed, we cannot discover
how far he has elucidated or added,to the principles
which his predecessors bequeathed to him. The in-
fluence of the Prator on Roman jurisprudence differed
only in respect of the period at which its amount was
ascertained. As was before stated, he was in office ,
but for a year, and his decisions rendered during his
year, though of course irreversible as regarded the
litigénts, wert of no ulterior value. The most natu-
ral moment for declaring the changes he proposed to
effect, occurred therefore at his ghtrance on the pree-
i&wbjp_; and hence, when commencing his duties, he
did openly and avowedly that which,in the end dis’
English ‘_'representatiye does insénsibly and sometimess
unconsciously. The chesks on his apparent liberty
are precisely those imposed on an English judge.
Theoretically there seems to be hardly any limit to
the powers of either of them, but practically’ the
Koman Prator, no less than the English Chancellg)r,
was kept within the narrowest bounds by the prepos-
'.sgssiqns_imbibed-ﬂﬁtom,_.eaxlyn.i'raining,. and by the
strong restraints of professional opinion, restraints. -
of which the stringéncy can only be appreciated by
those who have personally experienced them. It
may be added that the lines within which movement is *
. P
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permitted, and*beyond which there is to be no travel-,
ling, were chalked with as much distinciness in the
one case as in the other. In England the judée fol-
lows the analogies of reported .decisions on insudated
groups of facts. . At Rome, as the interventiort of the
Prastor was at first dictated by simple concern for the
safety of the state, it is likely that in the earliest
times it was proportioned to the difficulty which it
attempted to get rid of. Afterwards, when the taste
for principle had been diffused by the Responses, he no
doubt used the Edict as the means of giving a wider
application to those fundamental princfples which he
and the other practising jurisconsults, his contempo-
raries, believed themselves to have detected under-
lying the law. Latterly he®acted wholly under the
itfluence of Greek philosophical theories, which at

« once tempted him t0 advance and confined him to a
perticula,r course of progregs.

, The nature of the measures attributed to Salvius
Julianus has been chh disputed. Whatever they
were, their effects on the Edict are sufficiently plain.
It ceased to be extended. by .annual additions, and
henceforward the equity jurisprudencé of Rome
‘Wwas developed by the labours. of. a. succession of

. grh_e;E Jjurisconsults who fill with their writings the
interval between the reign of Hadrian and the reign

. of Alexander Severus. A fragment of the wonder-

> fal system which they built up survives in the
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JPandects of Justinian, and supplies® evidence that
“their works took the form of treatises on all parts
of Roman laW, but ch1eﬂy that of commentarles on

_the Edict, Indeed, Whatever be the 1mmedlate sub-

_]ect of a JuI‘ISCODSUlt of this epoch, he may always
be called an expositor of Equity. The principles
of the Edict had, before the epoch of its cessation,
made their way into every part of Roman jurispru-
dence. The E_(lglty of Rome, it should be understood,
even when most distinct from the Civil Law, was
always administered by the same  tribunals. The\
Praetor Was the ch1ef equity judge as well as the grea,t ‘
common law magistrate, and as soon as the Edict had .
evolved an 'equitable'rule the Praetop’s court began to [
apply it in place of or by the side of the old rule of ,

" the Civil Law, which was thus directly or indirectdy

|
repealed without any express ehactment of the legis- ¢
lature. The result, of course, fell considerably short !
of a complete fusion of law and equify, which was not
carried out till the reforms of Justinian\ The techni-
cal severance of the two elements of jurisprudenc;
entailed some confusion and some inconvenience,
and there were certain of the stubborner doctrines
of the Civil Law with’ which neither the authors
nor the expositors of the Edict had ventured to in- -
terfere. But at the same time there was no corner
of the field of jurisprudence which was not raore or
less swept over by the influence of Equity. i sup-

F2 -
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plied the jurigt with all his materfals for genetalisa-

tion, with all his methods of interpretation, with

bis elucidations of first principles, and with that

great mass of limiting rules ywhich are rarely jnter-

fered with by, the legislator, but which seriously
control the application of every*legislative act.

The period of jurists ends with Alexander Severus.

From Hadrian to that emperor the improvement- of

law was carried on, as it is at the present moment in

most continental countries, partly by approved com-

mentaries and partly by direct legislation. But in

‘the r'e.n:r_n‘ of Alexander Severus the pewer of growth

1n Roman Equity seems to be exhausted, and. the suc-

“cession of Jumsconsults comes to a close. The remain-

ing history of the Roman daw is the history of the

dmperial cons:mtutlons, and, a{ the last, of attempts to

. codify what had now become the unwieldy body of

Roman jurisprudence. We have the latest and most.

celebrated experiment of this kind in the Corpus Juris

of Justinian. T )

3 It would be wearisome to enter on a detailed com-

arison or contrast of English and Roman Equity;

{owse but it may be worth while to mention*two_features

which they ‘have in common. The first may be

. stated as follows. "Each of, them tended, and all

such systems tend, to exactly the same state in

which the old common law was when Equity first

~  interfered with it. A time always comes at which
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thesenoral prmmples orlgmally adopted have been
“carried out to all thelr legitimate consequences, and
then the system founded on them becomes as rigid,
as unexpansive, and «as liable to #all behind moral
progreSs as the sternest code of rules avowedly legal.
Such an epoch was Teached at Rome .in_the.reign
of Alexander Severus; after which, though the
whole Roman world was undergoing a moral revo-
lution, the Equity of Rome ceased to expand. The
same point of legal history was attained in Eng-
land under the chancellorshlp of Lord Eldon, the
first of our ®quity judges who, instead of enlarg-
ing the 3ur1sprudence of his court by indirect
legislation, devoted himself through, life-to-explain. J
ing and harmomsmg ’1t - If the philosophy of legal
history were better understood in England, Lord
Eldon’s services would be less’exaggerated on the *
one hand and better appreciated on the other than

they appear to be among contemporary lawyers.
Other misapprehensions, too, yhich bear some prac-
tical fruit, would perhaps be avoided. It is easily
seen by English lawyers that English Equity is a
systém founded on moral rules ; but if is forgotten
that these rules are the morality of past centuries—
not of the present—that they have received nearly -
as much application as they are capable of, and that,
though of course they do not differ largely from the
ethical creed of our own day, they are not necessarily
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on a level witht it. .The imperfect theories of sthe
subject which are commonly adopted have generated
errors of opposite sorts. Many writers of treatises
on Equity, struck avith the completeness of the sygtem
in its present state, commit themselves expressly
or implicitly to the paradoxical assertion that the
founders of the chancery jurisprudence contem-
plated its present fixity of form when they. were
settling its first basis. Others, again, complain—
and this is a grievance frequently observed upon in
forensic arguments—that the moral rules enforced

* by the Court of Chancery fall short 6f the ethical

standard of the present day. They would have
each Lord Chancellor perform precisely the same
office for the Jur1sprudence- which he finds ready
te his hand, which was performed for the old com-
mon law by the fathert of English equity. But this
is'to invert the order of the agencies by which the
improvement of the law is carried on. Equity has '
its place and its time ; but I have pointed out that
apother 1nstru1nept_ah1;y is ready to succeed it when
its energies are spent.

Another remarkable characteristic of béth English -
‘and Roman Equlty is the falsehood of the assump-

.'t1won which the claim of the equitable to supe-

norlty over the legal rule is originally defended.
Nothmq; is more distasteful to men, either as indi-

s " viduals’ or as masses, than. the admission of their
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moral progress as a substantive realjty. This un-
o

*willingness shows itself, as regards individuals, in the

exaggerated respect which is ordinarily paid to the
doubtful virtue of consmtency The movement of the
collectlve opinion of a whole soc1ety is too palpable
to be ignored, and Js generally too visibly for the
better to be decried ; but there is the greatest dis-

inclination to accept it asa primary phenomenon, and giw .

it is commonly explained as the recovery of a.los
perfection—the gradual return to a state from Whlch

the race has lapsed ThlS tendency to look back- -2

t""‘

.
o nr")';

ward instead of forward for the goal of moral pro- (.'

gress produced anciently, as we have seen, on Roman
Jurlsprudenee effects the most serious and perma-
nent. The Roman jurisconsults, irf order to aécount
for the annt?f their jurisprudence by the
Prator, borrowed from Greege the *doctrine of a

Natural state of man—a Natural society—anterior
to the organisation of comhmonwealths governed by
positive laws. In England, on the other hand, a
range of ideas esp;c—ially congénial to Englishmen of
that day, explained the claim of Equity to override
the common law by supposing a general right to
superintend the administration of justice which was
assumed to be Vested i‘n In the king as a natural result
of his Paternal authonty ‘The same view appears .
in a different and a quainter form in the old doctrine
that Equlty flowed from the king’s conscienee—the ¢

__,.___‘_ ——————
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improvement which had in fact taken place ine the
moral standard of thé community being thus referred °
to an inherent elevation in the moral sense of the
sovereign. The growth of the English constitution
rendered such a theory unpalatable after a txme,
but as the Jurlsdlct1on of the «Chancery was then
firmly established, it was not worth while to devise
any formal substitute for it. The theories found
in modern manuals of Equity are very various, but
all are alike in their untenability. Most of them are
modifications ofr the Roman doctrine of a natural
law, which is ihdeed adopted in terms by those
writers who begin a discussion of the juristliction of
the Court of Chancery by laying down a distinction
between natural justice and civil.
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CHAPTER IV.
THE MODERN HISTORY OF THE LAW OF NATURE.

It will be inferred from what has been said that
the theory which transformed the Roman jurispru-
dence had no claim to philosophical precision. It
involwed in fact, one of those “1hixed modes of
thought ” swhich are now acknowledged to have
characterized all but the highest minds during the
infancy of speculation, and which ‘are far from un-
discoverable even in the mental efforts of our own
day. The Law of Nature confysed the Past and the
Present. Logically, it implied a state of Nature
which had once been regulated by natural law ; yet
the jurisconsults do not speak clearly or confidently
of the existence of such a stat®, which indeed is little
noticed i)y the ancients except where it finds 4
poetical expression in the fancy of a golden age.
Natural law, for all practical purposts, was some-
thing belonging to the presents something entwined
with existing institutions, something which could be
distinguished from them by a_  competent observer.
The test which separated the ordinances of «Nature

.
[ ]
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from thte gross ingredients with which they were min-
gled was a sense of simplicity and harmony ; yet it °
was not on account of their simplicity and harmony
that these finer elements were primarily respected, but
on the score of their descent from the aboriginal reign
of Nature. This confusion has ot been successfully
explained away by the modern disciples of the juris-
consults, and in truth modern speculations ¢pn the
Law of Nature betray much more indistinctness of
perception and are vitiated by much more hopeless
ambiguity of language than the Roman lawyers can
be justly charged®with. There are some writer$ on
the subject who attempt to evade the fuffdampental
difficulty by contending that the code of Nature
exists ™ the future and is the goal to which all civil
laws are moving, but this is tq reverse the assump-
tions on which the old theory rested, or rather
.per’haps to mix together two inconsistent theories.
" The tendency to look not to the past but to the future
for types of perfection was brought into the world
.by Christianity. Anciént literature gives few or
nd hints of a belief that the progress of society is
necessarily from worse to better. .

But the impértance of this theory to mankind has
been very much gresfter than its philosophical de-
ficiencies would lead us to expect. Indeed, it is not
easy to say what turn the history of thought, and

« ‘therefore of the human race, would have taken, ifthe
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belief in a law matural had not become univetsal in
* the ancient world. -

There are two_special dangers to which law, and
society which is held, together by Jaw, appear to be
liable in their infancy. Qne of them is thﬂ__lga_gv(u
may be too rapidlyedeveloped. This occurred with
the codes of the more progressive Greek communities, <
which, disembarrassed themselves with astonishing
facility from cumbrous forms of procedure and
needless terms of art, and soon ceased to attach any
superstitious value to rigid rules and prescriptions.
It was not for the ultimate advantage of mankind
that they did so, though the immediate benefit con-
ferred on their citizens may have been considerable.
One of the rarest qualities of national charatter is
the capacity for applyjing and working out the law,
as such, at the cost of constant miscarriages of ,

. abstract justice, without at the same time _losmg
the hope or the wish that law may be conformed
to a higher ideal. The Greek intellect, with all
its mobility and elasticity, was quite unable to confine
itself within the strait waistcoat of a legal formula ;
and, if we may judge them by the popular courts
of Athens, of whose working we possess accurate
knowledge, the Greek tribunals €xhibited the strongest,
tendency to confound law and fact. The remains
of the Orators and the forensic commonplaces pre-
served by Aristotle in his Treatise on Rhetoric, show " «
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that qiestions of pure law were cOnstantly argued
on every consideration which could possibly influence
the mind of the judges. No durable system of
jurisprudence could be prodm this way.. A
&Tm;ﬁumty which never hesitated to relax rules of
written law whenever they stood in the way of an
ideally perfect decision on the facts of particular
cases, would only, if it bequeathed any body of
judicial principles to posterity, bequeath one con-
sisting of the ideas of right and wrong which hap-
pened to be prevalent at the time. Such a jurispx u-
dence would contain no framework t8 Wh1ch “the
more advanced conceptions of subsequent arres~could
be fitted. It would amount at best to a philosophy,
marked with the imperfections of the civilisation
under which it grew up. .
. F ew national societies have had their jurispru-
detice menaced by this pecujiar danger of precocious
maturity and untimely disintegration. It is cer-
tainly doubtful Whetheir the Romans were ever
sepiously threatened by it, but at any rate they had
adequate protection in their theory of Natural Law.
For the \atural Law of the jurisconsults was dis-
tmctly concewed by them as a system which ought
gmdually to absorb civil laws, without superseding
them so long as they remained unrepealed. There
was no such impression of its sanctity abroad, that
< an appedl to it would be likely to overpower the
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mjnd of a judge who was charged with the %uperin-

tendence of a parttcular litigation. The value and‘:
serviceableness of the conception arose from its t.
keeping before the mental vision, a type of perfect
law, and from its inspiring the hope of an indefinite |
approximation to dt, at the same time that it never
tempted the practitioner or the citizen to deny the|
obligation of existing laws which had not yet been
adjusted to the theory. It is important too to observe:
that this model system, unlike many of those which
have mocked men’s hopes in later days, was not
entirely the product of imagination. It was never
thought* of as founded on quite untested principles.
- The notion was that it underlay existing law and
must be looked for through it. .’I__ts functions were

in short remedial, pot revolutionary or anarchigal.
And this, unfortunately, is the exact point at which
the modern view of a Law of Nature has often cehsed
to resemble the ancient.

The other liability to which the infancy of society
is ex-posed- has prevented or’ arrested the progresg of
far the greater part of mankind. The rigidity of
primitive’ law, arising chiefly from its early associa-
tion and identification with religion, has chained
down the mass of the humin race to those views
of life and comt‘,—__;hwh t}:e‘}-f_“e;lfertamed _at Tl‘l_é.
tlme ‘when their usages were first consohdated mto

a systematlc form. There were one or two races =
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exempted by e marvellous fate frdm this calamity,
and grafts from these stocks Have fertilised a few
modern societies ; but it is still true that, over the
larger part of the, world, the perfection of law Jhas
always been consjdered as consisting in adherence to
the groundplan supposed to hav® been marked out
by the original legislator. If intellect has in such
cases been exercised on jurisprudence, it has unifermly
prided itself on the subtle perversity of the conclu-
sions it could build on ancient texts, without dis-
coverable departure from their literal tenour. I know;
no reason why the law of the Romans should be su-
perior to the laws of the Hindoos, unless the ihgpl_'y“
of NatPral Law had given it a type of excellence’
different from the usual one. In thisone exceptional

e Dl

instance, simplicity and symmetry were kept before
the eyes of a society whose influence on mankind was
destined to be prodigious from other causes, as the
characteristics of an ideal and absolutely perfect law.
It is impossible to overrate the importanee to-a nation
or)profession of having a distinct object to aim at
in the pursuit of improvement. The secret of
Bentham’s immense influence in England during the
past thirty yea;'s is his success in placing such an
abject before the country. He .gave us a clear rule
of reform.  English lawyers of the last century were
probably too acute to be blinded by the paradoxical
~ commonplace that English law was the perfection of
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hum,‘m reason, but they acted as if they believed it
for want of any other prm01p1e to proceed upom.
Bentham made the good of the community take

————

prechence of every ,other object, and thus gave
escape to a current which had long been trying to
find its way outwards.

It is not an altogether fanciful comparison if we
call the assumptions we have been describing the
ancient counterpart of Benthamism. The Roman
theory guided men’s efforts in the same direction
as the theory put into shape by the Englishman; its
practical results were not widely different from those

which wotlld have been attained by a sect of law-

reformers who maintained a steady pursuit of the
general good of the community. It would be a
mistake, however, to suppose it a conscious antioi-

pation of Bentham’s principles. The happiness of.

mankind is, no doubt, sometimes assigned, both in
the popular and in the legal literature of the Romans,
as the proper object of remedial legislation, but it is
very remarkable how few and faint are the testimonies
to this principle compared with the tributes which are
constantly offered to the overshadowing claims of the
Law of Nature. It was not to anythi.ng resembling

philanthropy but to their _sense of simplicity_and.
harmony—of what they significantly termed “ele-

N . .
gance "—that the Roman jurisconsults freely. surren-

dered themselves._ The coincidence of their*labours

-
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with® those Whlch a more prec1se philosophy ;vould
have counselled has been part of the good fortune
of mankind.

Turning to the modern history of the law of nature, -
we find it easier to convince ourselves of the vast-
ness of its influence than to pronounce confidently
whether that influence has been exerted fOr good or
for evil. The doctrines and institutions Whych may
be attributed to it are the material of some of the
most violent controversies debated in our time, ‘as
will be seen when it is stated that the théory of
Natural Law is the source of almosteall the. "special
ideas as to law, politics, and society which. France
durmo the last hundred years has been the instru-
ment of dlﬁ"usm(r over the western world. The part
played by jurists in French Jhistory, and the sphere
of jural conceptions in French thought, have always
been remarkably large. I.t wwas not indeed in France, ..
but in Italy, that the juridical science of modern
Europe took its rise, but of the schools founded by
amlssames of the Itahan universities in all parts of
the Contment and attempted (though vamly) to be
Set up in our island, that established in ‘France pro-
duced the greatest effect on the fortunes of the country.

. The lawyers of France immediately formed a strict
< alliance with the kings of the houses of Capet and

Valois, and it was as much through their ‘assertions of

* royal prerogatlve, and through their mte.rpretatlons of

Jthe rules of feudal succession, as ‘by the power of the
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sword that the French monarchy at°®last. grew to-
gether out " of the ‘agglomeration of provinces and
dependencies. The enormous a,dvantage which their
undeystanding with the lawyers eonferred on the
French kings in the prosecution of, their struggle
with the great feudtories, the aristocracy and the
Church, can only be appreciated if we take into
account the ideas which prevailed in Europe far down
into the middle ages. There was, in the first place,

i
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a great enthusiasm for generalisation and a curious @1

admiration for all general propositigns, and conse-
quentiy, in the field of law, an involuntary reverence
for every genelal formula which_seemed to embrace
and ‘sum up a number. of the insulgted rules which
were practised as usages in various localities. "Such
general formulas it was, of course, not difficult for

prac’utloner.s familiar with the Corpus Juris or the .

Glosses to/s/upglz in almost any quantity. There was,
however another cause Whldl adde d_yet more con-

siderably to the lawyers power. At the period of !
which we are speaking, there was univer_sal va,gueness:

of ideas as to the degree and nature of the authority

residing in written texts of la:y E or the most part .
the peremptory preface, Tt scr'zptum est, seems to

have been sufficient to silence all objections. Where .

a mind of our own day would jealously scrutinise. the °

formula which had been quoted, would mquu'e its
source, and Would (if necessary) deny that the body

G [ ¢
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of law to which it ,belonged had’any authoritss to
supersede local customs, the elder jurist would not
probably have ventured to do more than question the
applicability of the rule, or at best cite some coynter-

propoéition from the Pandects or the Canen Law. It -

is extremely necessary to beal in mind the uncer-
tainty of men’s notions on this most important side
of juridical controversies, not only because it helps to
explain the weight which the }awyers threw into the
monarchical scale, but on account of the light which
it sheds on several curious historical problems. The
motives of the author of the Forged® Decretals and
* his extraordinary success are rendered more intelli-
gible by it. Agd to take a phenomenon of smaller
interest, it dssists us, though only partially, to under-
stand the plagiarisms of Braeton. That an English
yriter of the time &6f Henry IIL should have been
able to put off on his couptrymen as a compendium
of pure English law a treatise of which the entire
form and a third of the contents were directly bor-
wowed from the Corpus Juris, and that he should have
ventured on this experiment in a country where the
systematic study of the Roman Law was formally
proscribed, will alvcays be among the most hopeless
enigmas in the history of jurisprudence ; but still it
is something to lessen our surprise when we compre-
hend the state of opinion at the period as to the
obligatory force of writien .texts, apart -from all con-
« sideration of the source whence they were derived.



[ ]
CHAP, ‘rvf - THE FRENCH LAWYERS. 83
[ ]

When the kings of France had brodght their long

struggle for supremacy to a successful close, an epoch

which may be placed roughly at the accession of the
branch of Valois-Angonléme to the throne, the situa-
tion of the French jurists was peculiat, and continued
to be so down to the dutbresk of the Revolution. On
the one hand, they formed the best instructed and

nearly the most powerful class in the nation. They

‘had made good their footing as a privileged order by
the side of the feudal aristocracy, and they had assured
their influence by an organization which distributed
their professior over France in great chartered corpo-

rations possessing large defined powers and still larger -

indefinite claims. In all the qualitieg of the advocate
the judge, and the legislator, they fa excelled their
compeers throdghout Europe. Their judicial tacts
their ease of expression, their fihe sense of analog
«and harmony, and (if they may be judged by the
highest names among them) their passionate devotion
to their conceptions of justice, were as remarkable as
the singular variety of talent which they included, a¢
variety covering the whole ground between the oppo-
site poles of ‘Cujas and Montesquieu, of D’Aguessean
and Dumoulin. But, on the other hand ‘the system
of laws which they had o administer stood in striking
contrast with the habits of mind which they had cul-
tivated. The France which had been in great part

constituted by their efforts was smitten with the '

* @ 2

,-

-
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!!!curse. of an dhomalous and dissonant jurisprudencg
ybeyond every other country ih Europe. One great
division ran through the country and separated it
into Pays de Droit Ecrit and, Pays de Droit Goutu-
mier, the first gcknowledging the written Roman law
as the basis of their jurisprudertce, the “lasy admitting
it only so far as it supplied general forms of expres-
sion, and courses of juridical reasoning, which were
reconcﬂca_l_)_l;e_"Wltll_ the local usages. The sections
‘thus formed were again variously subdivided. In
the Pays de Droit Coutumier province differed from
province, county from county, musicipality from
municipality, in the nature of its customs.. In the
Pays de Droit JFoerit the stratum of feudal rules
which overlay the Roman law was of the most miscel-
slaneous composition. No sueh confusion as this ever
(laxisted in England: In Germany it did exist, but
was too much in harmony with the deep political and.
religious divisions of the country to be lamented or
veven felt. It was the special peculiarity of France
'that an extraordinary diversity of laws continued
i without sensible alteration while the central authority
"of the monarchy was constantly strengthening itself,
"while rapid apploaches were being made to complete

L
+ { administrative unity, and while a fervid national

\spirit had been developed among the people. The
contrast was one which fructified in many serious
result.s, and among them.we must ranlg the effect
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thh it produced on the minds of the French
lawyers {Their specilative op1n10ns and their intel-

lectual bias were in the strongest , opposition to their
13:591'9“?_ and profess_lonal habits.) With the keenest
sense and the fullest recognition of those perfe¢tions
of jurisprudence which consist in simplicity and
uniformity, they believed, or seemed to believe, that
the viees which actually invested French law were
ineradicable ; and in practice they .often resisted the
refermation of abuses with an obstinacy which was
not shown by many among their less enlightened
countrymen *But there was a way t to reconcile these
contrad&ctlons They became pass1onate enthusiasts
for Natural Law. The Law of Natpre overleapt all
provincial and municipal boundaries; it dlsrevarded
all distinctions between noble and burgess, between

-

buzrc

burgess and peasant; it gave tite most exalted place .

to lucidity, simplicity, and system; but it committed
its devotees to no specific improvement, and did not
directly threaten any venerable or lucrative techni-
cality. Natural law may be said to have become the
common law of France, or, at all events, the admis-
sion of its dignity and claims was the one tenet which
all French practitioners alike subscribed %. 'The lan-
guage of the prze‘revo].utionary.jurists in its eulogy
is singularly unqualified, and it is remarkable that
the writers on the Customs, who often made it their

duty to speak disparagingly of the pure Roman law, :

->
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speak. even mbre fervidly of Natlire and her wles.
than the civilians who professed an exclusive respect
for the Digest and the Code. Dumoulin, the highest
of all authorities Jon old French Customary Law, has
some extravagant passages on the Law of Nature;
and his panegyrics have a peluliar rhetorical turn
which indicates a considerable departure from the
caution of the Roman jurisconsults. The hypothesis :
of a Natural Law had become not so much a theory.
guiding practice as an article of speculative faith,
and accordingly we shall find that, in the transfor-
mation which it more recently underwent, its Wéakest\,
parts rose to the level of its strongest in the. esteem
of its supporters,

The eighteenth century was half over when the

!

- - most critical period in the history of Natural Law

was reached. Had the discussion of the theory and
of its consequences continpied to be exclusively the
employment of the legal profession, there would pos-
sibly have been an abatement of the respect which it
tommanded; for by this time the Esprit des Lois had
appeared. Bearing in some exag—:b;é;é';ions the marks
of the excessive violence with which its author’s
mind had recoiled fr.om assumptions usually suffered
- to pass without scrutiny, yet showing in some am-
biguities the traces of a desire to compromise with
existing prejudice, the book of Montesquieu, with all
its deﬁacts, still proceeded on that Histerical Method
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befgre which the kaw of Nature has newer maintained
its footing for an instant. Its influence _onhwt-hoﬁght
ought to have been as great as its general popu-
larlty, but, in fact, it was never allowed time to
put it forth, for the counter- hypothe51s which it
seemed destined toedestroy passed suddenly from
the forum to the street, and became the key-note
of controversies far more exciting than are ever
agitated in the courts or the schools. <‘The person. .
who launched it on its new career was that remark- “~—
able man who, without learning, with few virtues,

and with no strength of character, has nevertheless
stamped Himself ineffaceably on history by the force

of a vivid imagination, and by the help of a genuine

and burning love for his fellow-men, for which’much

will always have to,be forgiven him. W¢ have
never seen in our own generation—indeed the world

has not seen more than once or twice in all the
course of history—a literature which has exercised

such prodigious influence over the minds of men,

over every cast and shade of “Intellect, as that which
emanated from Rousseau between 1749 and 1762.

It was the first attempt to re-erect the edifice of
human belief after the purely icondclastic efforts
commenced by Bayle, and in pdrt by our own Locke,

and consummated by Voltaire; and besides the supe-
riority which every constructive effort will always
enjoy over gne that is merely destructive, it possessed s _
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the immense advantage of appearing amid an, all
but universal scepticism as to-the soundness of all’
foregone knowledge in matters speculative. Now, in
all the speculatlons of Rousseau, the central figure,
whether arrayed in an English dress as the signa-
tary of a social compact, or simply stripped naked of
all historical qualities, is uniformly Man, in a sup-
posed state of nature. Every law or instjtution'
which would misbeseem this imaginary being under ,
these ideal circumstances is to be condemned as
having lapsed from an original perfection; every \|
transformation ‘of society which would give it a
closer resemblance to the world over Which the
creature of Nature reigned, is admirable and worthy
to be‘effected at any apparent cost. The theory is
still that of the Roman lawyers, for in the pha?-
tasmagorla. with which the Natural Condition 1§
pdopled, every feature and characteristic eludes the
mind except the simplicity and harmony which pos-
sessed such charms for the jurisconsult; but the
theory is, as it were, tirned upside down. { It is not
the Law of Nature, but the State of Nature, which
is now the primary subject of contemplation.) The
Roman had conceived that by careful observation of
existing institutions parts of them could be singled
"out which either exhibited already, or could by
judicious purification be made to exhibit, the vestiges
o of that reign of nature whose reality he faintly
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. . .
atfirmed. Rousseau’s belief was that a perfectesocial
'order could be ¢ evolved from_the unassisted considera-
tion of the natgfg_l__ state, a social order wholly irre-
spectlve of the actual condition of the world and
wholly unlike it. (The great differénce between the
views is that one bitterly and broadly condemns the
present for its unlikeness to the ideal past ; while the
other, assuming the present to be as necessary as the
past, does not affect to disregard or censure it.) It is
not worth our while to analyse with any particu-
larity that philosophy of politics, art, education,
ethics, and sogial relations which wa$ constructed on
the basis sof a state of nature. It still possesses
singular fascination for the looser thinkers of every
country, and is no doubt the parent, more or less
remote, of almost all the prepossessions which, im-

-pede the employment of the Historical Method of in-_
. quiry, but its discredit with the higher minds of ofr

day is deep enough to astonish those who are familiar
with the extraordinary vitality of speculative error.
Perhaps the question most ffequently asked nowa-
days is not what is the value of these opinions, but
what were the causes which gave them such over-
shadowing prominence a hundred yedrs ago. The
answer is, I conceive, a simple ohe. The study which
in the last century would best have corrected the
mlsmpprehensmns into which an exclusive atten-
tion to legal antiquities is apt to betray was the o
oL . —
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study f religion. But Greek religion, as then unger-
stood, was dissipate& in imagtmative myths. The"
Oriental religions, if noticed at all, appeared to be
lost in vain cosm(zgonies. There was but one 1.oody
of primitive records which was worth studying—the
early history of the Jews. Bus resort to this was
prevented by the prejudices of the time. One of the
few characteristics which the school of Roussegu had
in common with the school of Voltaire was an utter
disdain of all religious antiquities ; and, more than
all, of those of the Hebrew race. It is well known
that it was a poi.nt of honour with the reasoners of
that day to assume not merely that the ifistifutions
called after Moses were not divinely dictated, nor
even that they were codified at a later date than that
ajtributed to them, but tha they and the entire
Pentateuch were a gratuitous forgery, executed after
the return from the Captivity. Debarred, therefore, .
from one chief security aga:inst speculative delusion,
the philosophers of France, in their eagerness to)
escape from what they "deemed a superstition of the |
priests, flung themselves headlong into a superstition |{
of the lawyers.
_ But though" the phllosophy founded on the hypo-
“* “thesis of a state of nature hag fallen low in general
esteem, in so far as it is looked upon under its coarser
and more palpable aspect, it does not follow that in
® its subtler disguises it hag lost plausibility, popu-
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larLty, or power * Ibelieve, as I have said, thatit is
"still the great antagdnist of the Historical Method ;
and whenever (rehgmus obJectlons apart) any “mind
is seen to resist or gontemn that mode of investi-
watlon, it will generally be found under the influence
of a prejudice or vickous bias traceable to a conscious
or unconscious reliance on a non-historic, natural
condition of society or the individual. It is chiefly,
however, by allying themselves with political and
gocial tendencies that the doctrines of Nature and
her law have preserved their ener gy, Some of these
tendencies they have stimulated, others they have
actually cteated, to a great number they have given
expression and form. They visibly enter largely
into the ideas which constantly radiate from France
over the civilised world, and thus become part of the
general body of thought by which its civilisation s
modified. The value of the influence which they
thus exercise over the fortunes of the race is of course
one of the points which our age debates most warmly,
and it is beside the purpose of this treatise to discuss
it. Looking back, however, to the period at which
the theory of the state of nature acquired the maxi-
mum of political importance, there aré few who will
deny that it helped most powerfully to bring about
the grosser disappointments of which the first
French Revolution was fertile. It gave birth, or
intense stimulus, to the yices of mental habit all buiq
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“universal at the tlme, disdain of positive law, Jm-
panence of exp_erlence, and the preference of d prwm.
to all other reasoning. In proportion too as this
phllosophy ﬁxes.lts grasp on minds which have
thought less than others and fortified themselves with
smaller observatmn, its tendency is to become-dis-
tinctly anarchical. It is surprising to note how
many of the Sophismes Anarchiques which Dymont
published for Bentham, and which embody Bentham’s
exposure of errors distinctively French, are derived
from the Roman hypothesis in its French transfor-
mation, and are unintelligible unless ueferred to it.
On this point too it is a curious exercise fo ¢onsult
the Moniteur during the principal eras of the Revo-
lution. The appeals to the Law and State of Nature
bgcome thicker as the times grqw darker.

- #- There is a s.incrle example which very strikingly

s,

4" {Ilustrates the effects of the theory of natural law on

‘.

. modern society, and indicates how very far are those

effects from being exhausted. There cannot, I con-
ceive, be any question “that to the assumption of a
Law Natural we owe the doctrine of the fundamental
equahty of human beings. That ‘ all men are eq,ug;l
is one of a. large number of 1egal propositions which
.in progress of time have _become political, The Ro-
man jiinsgonsults of the Antonine era lay down that
“omnes homines naturd ‘equales sunt,” but in their
®eyesthit is a strictlyfjﬁ‘idi_cgl axiom. They intend

.
L]
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to affirm that, unfler the hypothetical L.aw of Nature,
“and in so far as positive law approximates to it, the
arbitrary distinctions which the Roman Civil Law 1[.1
maintained between classes of persons ?Ekiée Eg_kxz}ve
a legal existence. The rule was ong of considerable
importance to the Roman practitioner, who required:
to be reminded that, wherever Roman jurisprudence 7
was assumed to conform itself exactly to the code of /5%’
Nature, there was no difference in the contemplation
of the Roman tribunals between citizen and foreigner,
between freeman and slave, between Agnate and Cog:
nate. The jurisconsults who thus expressed themselves
most certainly never intended to censure the social
arrangements under which civil law fell somewhat
short of its speculative type ; nor did they a,ppf;rently
believe that the worldswould ever see human society
completely assimilated to the econ&my of nature.
But when the doctrine of human equality makes its
appearance in a modern dress it has evidently clothed
itself with a new shade of me.aning. ( Where the Ro-
man jurisconsult had written * ®equales sunt,” mean-
ing exactly what he said, the modern civilian wrote
“all men are equal ” in the sense of “all men ought T

o' g I

to_be equal.”) The peculiar .Romaﬁ idea that na-
tural law coexisted with civil law and gradually ab-.
sorbed it, had evidently been lost sight of, or had
become unintelligible, and the words which had at

most conveyed a theory, concerning the origin, com-*

-
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positidn, and development of humarf institutions, were !
beginning to express the sense’ of a great standing
wrong suffered by mankind. As early as the beginning
of the fourteenth century, the gurrent language con- .
cerning the birth-state of men, though visibly intended
to be identical with that of Ulpian and his contempo-
raries, has assumed an altogether different form and
meaning. The preamble to the celebrated ordinance
of King Louis Hutin, enfranchising the serfs of the
royal domains, would have sounded strangely to
Roman ears. “Whereas according to natural law,
everybody ought to be born free ; and by some usages
“and customs which, from long antiquity, Have been
introduced and kept until now in our realm, and per-
adventure by reason of the misdeeds of their prede-
cgssors, many persons of ours common people have
fallen into serv1tude therefore, We,” &c.  This is the
enuncm,tlon not of a legal rule but of a_political .
docrma and from this time the equality of men is
5poken of by the French lawyers just as if it were a
political truth which happened to have been preserved
among the archives of their science. Like all other
deductions from the hypothesis of a Law Natural, and
like the belief'itself in a Law of Nature, it was lan-
.guidly assented to and suffered .to have little influence
on opinion and practice until it passed out of the_
possession of the lawyers into that of the literary _
men of the elghteenth century and of the public which
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Sateat their feet” With them it * :lame the’ most
distinct tenet of theircreed, and wé even regarded as
a summary of all the others. Itisprobable, however,
that the power which it ultimately gcquired over the
events of 1789 was not entirely owing.to its popularity
in France, for in themiddle of the century it passed
over to America. The American lawyers of the
time, and particularly those of Virginia, appear to
have possessed a stock of knowledge which differed
chiefly from that of their English contemporaries in
including much which could only have been derived
from the legat literature of continental Europe. A
very few glances at the writings of Jefferson will show
how strongly his mind was affected by the semj-juri-
dical, semi-popular opinions which were fashionable in
France, and we cannot doubt that it jwas syrapathy
with the peculiar ideas of the ‘Frem.h jurists which
led him and the other cojonial lawyers who guided
the course of events in America to join the specially
French assumption that “all men are born equal ”
with the assumption, more familiar to Englishmen,
that all men are born free, in the very first lines
of their Declaration of Independence. - The passage
was one of great importance to the history of the
doctrine before us. The American lawyers, in thus
prominently and emphatically affirming the fun-
damental equality of human beings, gave an im-
pulse to political movements in their own c:)untry,
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and in a less Yegreg in Great Brltaln which is. far,
from having yet spent itself ; but besides this they
returned the dogma they had adopted to its h9me11_n
France, endowed, with vastly greater energy angd en-
j;))'ing much greater claims on general reception and
'r.espect. Even the more cautious‘politicians of the first
Constituent Assembly repeated Ulpian’s prop(;sition
as if it at once commended itself to the instinets and
intuitions of mankind ; and of all the * principles of
1789 ” it is the one which has been least strenuously
assailed, which has most thoroughly leavened modern
opinion, and which promises to modify most deeply
the constitution of societies and the pohtlcs of states.

The greatest function of the Law of Nature was
discharged in giving birth to modern International
Baw and to the modern Law¢of War, but this part
of its effects must hére be dismissed with considera-
tion very unequal to its importance.

Among the postulates Wh1ch form the foyndation
of International Law, or of 50 much of it as retains
fhe figure Whlch it received from its original archi-
tects, there are two or three of pre-eminent import-
ance. The first of all is expressed in the position
that there is a determinable Law of Nature. Gro-

* tius and his successors took the assumption directly

from the Romans, but they differed widely from
, the Roman jurisconsults and from each ‘other in
* their ideas as to the mode-of determination. The

.
°
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ambition of almosé every Publicist who has floutished
Yince the revival of letters has been to provide new
and more manageable definitions of Nature and of
her law, and it is 1nd1s.putable that the conception in
passing through the long series of wmters on Public
Law has gathered round it a large accretion, con-
-sisting of fragments of ideas derived from nearly
every theory of ethics which has in its turn taken
possession of the schools. Yet it is a remarkable
proof of the essentially historical character of the
conception that, after all the efforts VV.hiCh have been
made to evolvethe code of Nature from the necessary
characteristics of the natural state, so much of the
result is Just what it would have been‘ _if men had
been satisfied to adop_t the dicta of _the Roman
lawyers w1thout questlomncr or rev1ew1ng them,
Settmg aside the Conventional. or Treaty Law of
Natlons, it is ‘surprising how large a part of the
system is made up of pure Roman law. Wherever
there is a doctfine of the jurisconsults affirmed by
them to be in harmony with the Jus Gentium, thes
Publicists have found a reason for borrowing it,
however plainly it may bear the marks of a distinc-
tively Roman origin. We may observeé too that the
derivative theories are afflicted with the weakness
of the primary notion. In the majority of the
Publicists, the mode of thoughtris still ¢ mixed.”
In studying these writers, the great difficflty is
. H
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always to discever whether they are discussing, law
or morality_—wheth:ar the state of international rel
lations they describe is actual or ideal—whether
they lay down that which is, qr that which, in thelr
opinion, ought to' be.

The assumption that Naturel Law is bmdm&g‘_n
states inter se is the next in rank of those Wh1ch9 W
underlie Internatmnal Law. A series of assertions or
admissions of this principle may be traced up to the
very infancy of modern juridical science, and at first

sight it seems g direct inference from the teaching of
the Romans. The civil condition of. society being
distinguished from the natural by the fact*that in the
first there is a distinct author of law, while in the
last there is none, it appears as if the moment a
aumber of units were acknowledged to obey no com-
mon soverelgn or political superior they were thrown
ba,ck on the ulterior behests of the Law Natural.,
States are such units; the hypothesis of their inde-
pendence excludes the notion of a common lawgiver,
and draws with it, therefore, according to a certain
range of ideas, the notion of subjection to the primeval
order of nature. The alternative is to consider in-
depéndent communities as not related to each other
- by any law, but this condition of lawlessness is ex-
actly the vacuum which the Nature of the juriscon-
sults abhorred. There is certainly apparent reason
for th;nking that if the mind of a Roman lawyer
o rested on any sphere from which civil law was
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banished, it would instantly fill the®void with the
ordinances of Nature. It is never safe, however, to
assume that conclusions, however certain and im-
medjate in our own.eyes, were actually drawn at
any period of history. No passage has ever been ad-
duced from the remains of Roman law which, in my
judgment, proves the jurisconsults to have believed
natural law to have obligatory force between inde-
pendent commonwealths; and we cannot but see that
to citizens of the Roman empire, who regarded their
sovereign’s dominions as conterminous with civili-
sation, the equal subjection of states to the Law of
Nature, if contemplated at all, must have seemed at
most an extreme result of curious speculation..(_:[‘ he
truth appears to be that modern International Law,
undoubted as is its descent from Roman law, is only
connected with it by an irregular ﬁliation.) The ear_lyi:\.
modern interpreters of the jurisprudence of Rome,:
misconceiving the meaning of Jus Gentium, assumed !
without hesitation that the Romans had bequeathed '
to them a system of rules for the adjustment of
international transactions. This “ Law of Nations ” ~
was at first an authority which had formidable com-
petitors to strive with, and the condition of Europe
was long such as to preclude its universal reception. -
Gradually, however, the western world arranged itself
in a form more favourable to the theory of the
civilians; circumstances destroyed the credit ‘of rival ©

¢ "2 .
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doctrines; and ‘at lasf, at a peculiarly felicitous een- .
juncture, Ayala and Grotius weré able to obtain for it
the enthusiastic assent of Europe, an assent which has .
been over and over again renewed in every variefy of
solemn engagement. The great men to whom its
triumph is chiefly owing attempted, it need scarcely be
said, to place it on an entirely new basis, and it is un-
questionable that in the course of this displacement
they altered much of its_structure, though far less
of it than is commonly supposed. Having adopted’
from the Antonipe jurisconsults the position that the
Jus_Gentium and the Jus Naturs - were identical,

Grotius, with his immediate predecessors and his im-
mediate successors, attributed to the Law of Nature
an authority which would never perhaps have been
claimed for it, if “ Law of Nations” had not in that
age been an ambiguons expression. They laid down
unreservedly that Natural Law is the code_of states, -
and thus put in operation a process which has con-
tinued almost down to our own day, the process of
éngrafting on the international system rules which
are supposed to have been evolved from the un-
assisted contemplation of the conception of Nature.
There is, too, one consequence of immense practical
- importance to mankind which, though not unknown
during the early modern history of Europe, was
never clearly or universally acknowledged till the
doctrines of the Grotian school had prevailed. If
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. the society of natlons is governed by Natural-I-aw,
the atoms which compose it must be absolutely equal,

'Men under the sceptre of Nature are all equar and
.| Accordingly commonwealths are gqual if the inter-

7 ‘national state be one of nature. .The proposition

‘that independent _communities; however different in
size and power, are_all equal.in_the_view.of the law
of_nations, has largely contributed to_the happiness
of mankind, though it is constantly threatened by
the pohtlcal tendencies of each successive age. It
is a doctrine which probably weuld never have
obtained a sécure footing at all if International Law
had mot been entirely derived from the majestic
claims of Nature by the Publicists who wrote after
the revival of letters.

On the whole, however, it is astonishing, as I hawe
observed before, how small a proportion the additigns,
made to International Lagv since Grotius’s day bear to
the ingredients which have been simply taken from
the most ancient stratum of the Roman Jus Gentium.
Acquisition of territory has always been the great
spur of national ambition, and the rules which govern
this acquisition, together with the rules which mode-
rate the wars in which it too frequently results, are
merely transcribed from the part of the Roman Law
which treats of the modes of acquiring property jure
gentium. 'These modes of acquisition were obtained
by the glder jurisconsults, as I have a-ttel.npted 0
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explaid, by abStracting a common’ ingredient frem ,
the usages observed to prevail among the various
tribes surrounding Rome ; and, having been classed
on account of their origin in the “law commoy to
all nations,” they, were thought by the later lawyers
to fit in, on the score of their %implicity, with the
more recent conception of a Law Natural. ~They thus
made their way into the modern Law of Nations, and
the result is that :those parts of the international
system which refer to dominion, its nature, its limi-
tatlons the modes of _acquiring and securing it, are
pure TRoman Property Law;—so much, that i Js to say,
&f the Roman Law of Property as the Antonine j juris-
consults imagined to exhibit a certain congruity with
the natural state. In order that these chapters of
Imternational Law may be capable of application, it is
.necessary that sovereigns should be related to each
,Ié‘:} other like the members of ,a group of Roman pro-
prietors. This is ancther of the postulates which lie
at the threshold of the International Code, and it is
also one which could not possibly have been sub-
scribed to during the first centuries of modern
European history. It is resolvable into the double
propos1t10n that ¢ soverelgnty is territorial,” 7.e., that
it is always associated with the proprietorship of a
limited portion of the earth’s surface, and that *sove-
Yeigns mte'r se are to be deemed not paramount but
absolute, owners of the state’s-lerritory.” -«
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Many contemporary writers qn Intérnational Law
ticitly assume that the doctrines of their system,
founded on principles of equity and common sense,
were, capable of being. readily reasoned out in every
stage of modern civilisation. But this assumption,
while it conceals sdme real defects of the inter-
national theory, is altogether untenable so far us
regards .a large part of modern history. It is not
true that the authority of the Jus Gentium in the
concerns of nations was always uncontradicted ; on
the contrary, it had to struggle laig against the
claims of several competing systems. It is again
not true that the territorial character of sovereignty
was always recognised, for long after the dissolution
of the Roman dominion the minds of men were
under the empire of ideas irreconcileable with such -
a conception. -An old order of‘things, and of views
founded on it, had to dgcay—a new Europe, and
an apparatus of new notions congenial to it, had to
spring up—Dbefore two of the chiefest postulates
of International Law could be universally con*
ceded.

It is a consideration well worthy to be kept in
view, that during a large part of what we usually
term modern_‘_his—to-i"}:po_"_'s_uch conception was_ enter- -
t:’fl,_i_l_}gd as that of “territorial sovereignty.”  Sove-
reignty was not associated with dominion over, a
portion or subdivision of-the earth. The world had *



[}
164 HISTORY OF LAW O NATURE. . En;:. v.
lain for so mlany centuries undér the shadow of
Imperial. Rome. as’ to have.forgotten that distribu-
tion of the vast spaces comprised in the Empire
which had once Parcelled them out into a number of
independent commonwealths, claiming immunity from
extrinsic interference, and pret&nding to equality of
national rights. After the subsidence of the bar-
barian irruptions, the notion of soverelgnty that
prevailed seems to have been Twofold.  On the one
band it assumed the form of what may be called
“ tribe-sovereignty.” The Franks, the Burgundians,
‘the Vandals, the Lombards, and Visig.oths were
masters, of course, of the territories whish they
occupied, and to which some of them have given a
geographical appellation; but they based no claim
of right upon, the fact of territorial possession, and
indeed attached no irthportance to it whatever. They
appear to have retained fhe traditions which ‘they °
brought with them from the forest and the steppe,
and to have still been in their own view a patriarchal
society, a nomad horde, merely encamped for the time
upon the soil which afforded them sustenance. Part
of Transalpine Gaul, with part of Germany, had now
become the country de facto occupied by the Franks
+ —it was France ; but the Merovingian line of chief-
tains, the descendants of Clovis, were not Kings of
France, they were Kings of the Franks. Territorial,
titles \:vere not unknown, but they seem ,at first to
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Jhave come into tse only as a convehient mode of
de51gnatmg the ruler of a portzon of the tribe's
possessions ; the king of a whole tribe was king of
his people, not_of his_people’s lands. The alter-
native to this peculiar notion of sovef'eignty appears
to have been-~and this is the important point—the
idea of universal dominjon. When a monarch de-
parted- from the special relation of chief to clans-
men, and became solicitous, for purposes of his own,
to invest himself with a novel form of sovereignty,
the precedent; Whlch . suggested itself for his adoption
was the dommtlon (;f “the Emperors of Rome To
parody a common quotation, he became * aut “Casar
aut nullis.” Tither he pretended to the full_ pre-
rogative of the Byzantine Emperor, or he had no
political status. In ourrown age, when a new dynasty
is desirous of obliterating the prescriptive- title of a
deposed line of sovereigys, it takes its designation
from the people, instead of the ferritory. Thus we
have Emperors and Kings of the French, and a King
of the Belgians. At the period of which we have
been speaking, under similar circumstances, a differ-
ent alternative presented itself. The Chieftain who
would no longer call himself King of the tribe
must claim to be Emperor of the world. Thus, -
when the hereditary Mayors of the Palace had
ceased to compromise with the monarchs they had
long since .virtually dethroned, they soon *became
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unwilling to %all themselves merely Kings of.the

Franks, a title which belonged to the displaced
Merovings ; but they could not style themselves

Kings of France, for such a designation, though ap-

parently not unfinown, was not a title of dignity.
Accordingly they came forw#rd as aspirants to
universal empire. Their motive has been greatly
misspprehended. It bas been taken for granted by
recent French writers that Charlemagne was far
before his age, quite as much in the character of his
designs as in the energy with which he prosecuted
them. Whether it be true or not tlmat anybody is
at any time before his age, it is certainl); true that
Charlemagne, in aiming at an unlimited dominion,
was emphatically taking the only course which the
eharacteristic ideas of his age permitted him to follow.
Of his intellectual * eminence there cannot be a
question, but it is proved by his acts and not by his
theory.

The speculative universality of sovereignty long
¢ontinued to be associated with the Imperial throne,
and indeed was never thoroughly dissociated from it
so long as the empire of Germany lasted. Territorial
sovereignty—the view which connects sovereignty

. with the possession of a limited portion of the earth’s

surface—was distinctly an offshoot, though a tardy
one, of feudalzsm This might have been expected a
priort, Yor it was feudalism .which for the first time

Y e _—— ——
.
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linked personal dufies, and by co.nsequénce _personal ¥
rlghts to the ownelshlp of land. Whatever be the
proper view of its origin and legal nature, the best
mode,of vividly picturing to ourselves the feudal sl
organisation is to begin with the babis ; to consider
fhe relation of the tehant to the patch of soil which
created and limited his services—and then to.mount
up, through narrowing circles of super-feudation, till
we approximate to the apex of the system. Where
that summit exactly was during the later portion
of the dark ages it is not easy to decide. Probably,
wherever the tonception of tribe sovereignty had
really deca} ed, the topmost point was always assigned
to the supposed successor of the Ceesars of the West.
But before long, when the actual sphere of Imperial
authority had immensely contracted, gnd when thee
emperors had concentrated the' scanty remains of .
*their power upon Germany and North Italy, the
highest feudal superiors in all the outlying portions
of the former Carlovingian empire found themselves
practically without a supreme head. Gradually they’
habituated themselves to the new situation, and_the
fact of immunity put at last _out of sight t the theory
of dependence ; but there are m many symptoms that
“this change was not quite easily accomplished ; and,
indeed, to the impression that in the nature of things
there must necessarily be a culminating domi'nation
somewhere, we may, no doubt, refer the increasing
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tendency to ttribute secular supériority to the See of
Rome. The completion of the first stage in the revo-
lution of opinion is marked, of course, by the accession
of the Capetian dynasty ir France. Beforg that
epoch arrived, Yseveral of the holders of the great
territorial fiefs into which tht Carlovingian empire
was now split up, had begun to call themselves
Kings, instead of Dukes or Counts ; but the impor-
tant change occurred when the feudal prince of w
limited territory surrounding Paris, usurped from the
earlier house their dynastic title of Kings of the French.
Hugues Capet and his descendants®were kings in
quite a new sense, sovereigns standing in the same
relation to the soil of France as the baron to his
estate, the tenant to his freehold ; and the old tribal
» appellation, though long retgined in the official Latin
. style of the reignig house, passed rapidly, in the
vernacular, into Kings of, France. The form of the
monarchy in France had visible effects in hastening
changes which were elsewhere proceeding in the same
" direction. The kingship of our Anglo-Saxon regal
houses was midway between the chieftainship of a
tribe and a territorial supremacy ; but the superiority
""", of the Norman monarchs, imitated from that of the
King of France, was distinctly a territorial sovereignty.
Every subsequent dominion which was established
or consolidated was formed on the later model.
Spain, Naples, and the prmcipalities founded on the
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ruins.of municipal *freedom in Itgly, were all under
rulers whose sovereignty was territorial. Few things,
I may add, are more curious than the gradual lapse
of the Venetians from one view to the other. At the
commencement of its foreign conqu«!sj:s, the republic
regarded itselfas an antitype of the Roman common-
wealth, governing a number of subject provinces.
Move a.century onwards, and you find that it wishes

to be looked upon as a corporate sovereign, claiming

the rights of a feudal suzerain over its possessions in
ITtaly and the Agean.

During the period through which the popular ideas
on the subject of sovereignty were undergoing this
remarkable change, the system which stood in the
place of what we now call International Law was
heterogeneous in form and inconsistent, in the prin-e
ciples to which it appealed. Over jgin_llc"h of Europe,
@5 was comprised in the Romano-German empire, the
connexion of the confederate states was regulated by
the complex and as yet incomplete mechanism of the
Imperial constitution ; and, surprising as it may seem
to us, it was a favourite notion of German lawyers
that the relations of commonwealths, whether inside
or outside the empire, ought to be regulated not by
the Jus Gentium, but by the pure Roman jurispru-,
dence of which Camsar was still the centre. This
doctrine was less confidently repudiated in the out-

lying countries than we might have supposed antece-
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dently; but stibstantially, through the rest of Ear opge
feudal subordinations furnishéd a substitute for a
pubhc law ; and when those were undetermined or
ambiguous, there lay behind, in theory at least, a
supreme regul'?mg force in the authority of the head
of the Church, It is certaifi, however, that both
feudal and ecclesiastical influences were rapidly de-
caying during the fifteenth and even the fourteenth
century ; and if we closely examine the current pre-
texts of wars, and the avowed motives of alliances
it will be seen that, step by step with the displace-
ment of the old principles, the views afterwards har-
monised and consolidated by Ayala and Grotius were
making considerable progress, though it was silent
and but slow. Whether the fusion of all the sources
«of authority would ultimately have evolved a system
of international relations, and whether that system
would have exhibited mgterial differences from the
fabric of Grotius, is not now possible to decide, for
as a matter of fact the Reformation annihilated all_,
"its potential elements except one. Beginning in
Germany, it divided the princes of the empire by a
gulf too broad to be bridged over by the Imperial
supremacy, even if the Imperial superior had stood
neutral. He, however, was forced to take colour
with the Church against the reformers ; the Pope was,
as a matter of course, in the same predicament ; and
thus the two authorities to.whom belonged the office
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of mediation between combatants became themselves

the chiefs of one great faction in the schism of thes ' ok L

e /, f
nations. Feudalism, already enfeebled and discredited % 5f o

as a principle of publi¢ relations furnished no bond
whatever which was stable enough th_countervail the
alliances of religion.« In a cond1t10n, therefore, of
public law which was little less than chaotic, those
views of a state system to which the Roman juriscon-
sults were supposed to have given their sanction
alone remained standing. The shape, the symmetry,
and the prominence which they assumed in the hands
of Grotius aresknown to every educated man ; but -
the great “marvel of the Treatise “De Jure Belli et »
Pacis,” was its rapid, complete, and universal success.
The horrors of the Thirty Years’ War, the boundless
terror and pity which,the unbridled licence of the
soldiery was exciting, must, no doubt, be taken to
.explain that success in some measure, but they do
* not wholly account for it. Very little penetration
into the ideas of that age is lequil‘ed to convince one
that, if the ground plan of the international edifice
which was sketched in the great book of Grotius had
not appeared to be theoretically perfect, it would
have been discarded by jurists and mneglected by
statesmen and soldiers.

1t is obvious that the speculative perfection of the

Grotian system is intimately connected with that
[} ——
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conception of territorial sovereign‘iy ‘ivhich we Jave
been discussing. The theory of Internatlonal Law
assumes that commogwealths are, relatlvely. to.each
other, in a state of nature ; _but the component atoms
of a natural soclety must by the fundamental as- -
sumption, be insulated and mdependent of each
_o’Eher. If there be a higher power connecting them,
however slightly and occasionally, by the claim “of .
common supremacy, the very conception of a com-
mon éuperior introduces the notion of positive Law,
and excludes the idea of a law natural. It follows,
therefore, that if the universal suzerainty of an Im-
perial head had been admitted even in bére, theory,
the labours of Grotius would have been idle.. Nor
is this the only point of junction between modern
public law and those views of sovereignty of which
I have endeavoured to describe the development. I
have said that there are entire departments of inter- .
national jurisprudence which consist of the Roman
Law of Property. What then is the inference? It
is, that if there had been no such change as I have
described in the estimate of sovereignty-uif sove-
reignty had not been associated with the proprietor-
ship of a limited portion of the earth, had not; in
- other words, become territorial—three parts of the
Grotian theory would have been incapable of: apph-
catlon. ) '

.
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PRIMITIVE SOC.IETY AND ANCIENT LAW.

THE necessity of submitting the subject of jurispru-
dence to scientific treatment has never been entirely
lost sight of in modern times, and the essays which
" the consciousness of this necessity has produced
have proceeded from minds of very various calibre,
but there Is not much presumption, I think, in as-
serting that what has hitherto stood in the plage of
a science has for the most part been a set of guesses,
those very guesses of the Roman lawyers which weree
examined in the.two preceding’ chapters. A serieg
.of explicit statements, recognising and adopting
these conjectural theories of a natural state, and of a
systen of principles congenial to it, has been con-
tinued with but brief interruption from the days of
“their inventors to our own. They appear in the
. annotations of the Glossators who founded modern
* jurisprudence, and in the writings of the scholastic
jurists who succeeded them. They are visible in
the dogmas of the canonists.  They are thrust into
prominence by those civilians of marvellous erudi-
tion, who flourished at the revival of ancient letters.
: . 1

.
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Grotiis and his successors invested them not ppore
with brilliancy and plausibility than with practical
importance. They may be read in, the introductory
chapters of our own Blackstone, who has tr anscmbed
them textually from Burlamaqui, and wherever the
manuals published in the present day for the guid-
ance of the student or the practitioner begin with
any discussion of the first principles of .law, it
always resolves itself into a restatement of the
Roman hypothesis. Itis however from the disguises
with which these conjectures sometimes clothe them-
selves,quite as much as from their native form, that
we gain an adequate idea of the subtlety Wwith which
they,mix themselves in human thought. The Lockeian
theory of the origin of Law in a Social Compact
»scarcely conceals its Roman derivation, and indeed is

" only the dress by which the ancient views were ren-

dered more attractive to a particular generation of,
the moderns ; but on the other hand the theory of
Hobbes on the same subject was purposely devised
‘to repudiate the reality of a law of nature as con-
ceived by the Romans and their disciples. Yet
these two theories, which long divided the reflecting
politicians of England into hostile camps, resemble
each other strictly in their fundamental assumption
of a non-historic, unverifiable, condition of the race.

Their authors differed as to the characteristics of the
praa-somal state, and as to the nature of.th‘e abnormal

L
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dctlan by which men lifted themselves out of it into
that social organisation with which alone we are
acquamted but they aO*reed in thmkmgj,hat a _great

o ety —————

man in society, and thls notlon we (hnnot doubt that
they borrowed, conseiously or unconsciously, from
the __Iigmalis_. © If indeed the phenomena of law be re-
garded in the way in which these theorists regarded
them—that is, as one vast complex whole—it is not
surprising that the mind should often evade the task
it has set to itself by falling back on some ingenious
conjecture whieh (plausibly interpreted) will seem to
reconcile everything, or else that it should sometimes
abjure in despair the labour of systematization. _

From the theories of jurisprudence which have
the same speculative basis as the Roman doctrines
two of much celebrity must be excepted The firsg

-of them is that associated with the great name of
%@gl}fwg& Though there are some ambiguous
expressions in the early part of the Esprit des Lois,
which seem to show its writer’s unwillingness to°®
break quite openly with the views hitherto popular,
the general drift of the book is certainly to indicate
a very different conception of its subject from any
which had been entertained before. It has often

been noticed that, amidst the vast variety of ex-

amples which; in its immense width of survey, 1t

sweeps together from sypposed systems of "juris-
. 12

-
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prudénce, there is,an evident %nxiety to thrust
into especial prominence those manners and institu-
tions which astonish the civilised reader by their
uncouthness, strangeness, or. indecency. The in-

" ference constanfly suggested is, that laws are the

creatures of climate, local situation, acc1dent or im-
posture—the fruit of any causes except those which
appear to operate with tolerable constancy.. Mon-
v tesqmeu seemns, in fact, to have looked on the nature of
man as entlrely plastlc, as passively reproducing the
1mpress1ons, and submitting implicitly to the impulses,
which it receives from without. Andhere no doubt
lies theverror which vitiates his system a8 a_system.
JHe greatly underrates the stability of human nature.
v He pays little or no regard to the inherited qualities

,»of the race, those qualities.which each generation
ol N

receives_from its predecessors, and transmits but
slightly altered to the generation which follows it..
It is quite true, indeed, that no complete account can
be given of social phenomena, and consequently of
‘laws, till due allowance has been made for those
modifying causes which are noticed in the Esprit des
. Lots; but their number and their force appear to
have been over-estimated by Montesquieu. Many

«; of the anomalies which he parades have since been

/ shown to rest on false report or erroneous construc-
‘ tion, and of those which remain not a few prove the
! permanence rather than the varlableness of man’s
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Qattrre, since the).r are relics of older stages of the
race which have obstinately defied the influences
that have elsewhere had effect. The truth is that
the gtable part of our mental, moral, and physical
constitution is the largest part of if, and the resist-
ance it opposes to change is such that, though the
variations of human society in a portion of the world
are plain enough, they are neither so rapid nor so
extensive that their amount, character, and general
direction cannot be ascertained. An approximation
to truth may be all that is attainable with our
present knowlédge, but there is no reason for think-
ing that it is so remote, or (what is the same thing)
that it requires so much future correction, as to be
entirely useless and uninstructive.
The other theory which has been adverted to is,” I
* the historical t_hggny__gﬁ*ﬁepih@ng_. This theory -
* which is obscurely (and, it might even be said,
timidly) propounded in several parts of Bentham’s
works is quite distinct from that analysis of the con-
ception of law which he commenced in the ¢ Frag-
ment on Government,” and which was more recently
completed by Mr. John Austin. (The resolution of a
law into a command of a particular nature, imposed
under special conditions, does not affect to do more
than protect us against a difficulty—a most formi-
dable one certainly—of language.) The wholg ques-
tion remains open as to°the motives of societies in
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impoéing these commands on :che;aaselves, as td*the
connexion of these commands with each other, and
the nature of their dependence on those which pre-
ceded them, and which they hhve superseded. <Ben-
tham suggests tBe answer that societies modify, and
have always modified, their laws according to modi-
fications of their views of general expediency.” '\It is
difficult to say - that this Eroposition is false,” but it
- certainly appears to be unfruitful.y For that which
seems expedient to a society, or rather to the go-
verning part of it, when it alters a rule of law, is
surely the same thing as the object, whateyer it may
be, which it has in view when it makes the thange.
Expediency and the greatest good are nothing more
than different names for the impulse which prompts
*the modificatipn; and when wWe lay down expediency
+ as the rule of change in law or opinion, all we get
by the proposition is thes substitution of an express*®
" term for a term which is necessarily implied when we
say that a change takes place. .
" There is such wide-spread dissatisfaction with -
existing theories of jurisprudence, and so general a
conviction that they do not really solve the questions
they pretend to dispose of, as to justify the suspicion
* that some line of inquiry, necessary to a perfect
result, has been incompletely followed or altogether
omitted by their authors. And indeed there is one
remarkable omission with *which all these specula-
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tions are chargeable, except pewhaps those of Mon-

tesquien. They take no account of what law has b -
. . g e f

actually been at epochs remote from the particular
periqd at which they made their appearance. Their
originators carefully observed the indtitutions of their
own age and civilisatlon, and those of other ages and
civilisations with which they had some degree of
intellectual sympathy, but, when they turned their
attention to archaic states of society which exhibited
much superficial difference from their own, they uni-
formly ceased to observe and began guessing. The
mistake which*they committed is therefore analogous
to the error of one who, in investigating the laws of

the material universe, should commence by contem-

plating the existing physical world as a whole, in-
stead of beginning with the particles,which are its
simplest ingredients. One doés not certainly seg
why such a scientific solgcism should.be more de-

fensible in jurisprudence than in any other region of

thought. It would seem antecedently that we ought
to commence with the simplest social forms in &
state as near as possible to their rudimentary condi-
tion. In other words, if we followed the course
usual in such inquiries, we should penetrate as far

up as we could in the history of primitive societies.

The phenomena which early societies present us with
are not'easy at first to understand, but the difficulty
of grappling- with them bears no proportion to the

€

-
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perpléxities which beset us in considering the baflin s
_ entanglement of modern social .organisauion. Itis a
‘difﬁqulty arising from their strangeness and un-
~ couthness, not from their number and complexity.
One does not rdudily get over the surprise which
they occasion when looked at from a modern point
of view; but when that is surmounted they are few
enough and simple enough. But, even if they gave
more trouble than they do, no pains would be wasted
in ascertaining the germs out of which has assuredly
been unfolded every form of moral restraint which
controls our actions and shapes our tonduct at the
present moment. .

The rudiments of the social state, so far as they are
known to us at all, are known through testimony of .
ebhree sorts—a.ccounts by contemporary observers of
civilisations less advanced than their own, the re-
cords which particular racgs have preserved concern- *
ing their primitive history, and anment law. The first
kind of evidence is the best we could have expected.
As societies do not advance concurr ently, but at dif
ferent rates of progress, there have been epochs at
which men trained to habits of methodical observa-
tion have really been in a position to watch and de-
* scribe the infancy of mankind. Tacitus made the most
of such an opportunity; but the Germany, unlike
~ most celebrated classical books, has not induced others

 to follow the excellent example set by its author, and
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sthe'hmount of this sort of testimony which we pos-
sess is exceedingly small. The lofty contempt which
a civilised people entertains for barbarous neighbours
has «catised & remarkable neghgence in observing
them, and this carelessness has bden aggravated at
times by fear, by réligious prejudice, and even by
the use of these very terms-—civilisation and bar-
barismi—which convey to most persons the impres-
sion of a difference not merely in degree but in kind.
Even the Germany has been suspected by some
critics of sacrificing fidelity to poignancy of contrast
and plcturebqueness of narrative. Othel hlstorles,
too, which have been handed down to us among y the
archives of the people to whose infancy they velate
have been thought distorted by the pride of race or
by the religious sentifnent of a newgr age. It i
importan’ﬁ ‘then to observe that these* suspiéions, whe- ’,
* ther groundless or rational, d6 “not attach to a great,
deal of archaic Jaw. Much of the old law which has

descended to us was preserved merely because it, was
old. Those who practised and obeyed it did not
pretend to understand it ; and in some cases they
even ridiculed and desﬁised it. They offered no
account of it except that it had come down to them
from their ancestors. If we confine our attention, °
then, to those fragments of ancient institutions which
cannot reasonably be supposed to have been tapppered
with, we are‘able to gain % clear conception of certain -

L 4
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great.characteristics' of the s9ciéty to which they,
originally belonged. Advancing a step further, we
can apply our knowledge to systems of law which,
like the Code of Manu, are as’a whole of suspigious
authenticity ; and using the key we have obtained,
we are in a position to discriminate those portions of
them which are truly archaic from those which have
been affectcd by the prejudices, interests, or 1gnEance
og_ the compiler. It will at least be acknowledged
’that if the materials for this process are sufficient,
and if the comparisons be accurately executed, the
methods followed are as little objectionable as those
which have led to such surprising results m com-
parative philology.

The effect of the evidence derived from compara-
‘tive jurisprudence is to establish that view of the
primeaeval condition of the human race which is known
as the Patriarchal Theory. There is no doubt, of*
course, that this theory was originally based on the
Scriptural history of the Hebrew patriarchs in Lower
Asia ; but, as has been explained already, its con-
nexion with Scripture rather militated than other-
wise against its reception as a complete theory, since
the majority of the inquirers who till recently ad-
" dressed themselves with most earnestness to the colh--
gation of social phenomena, were either influenced
by the strongest prejudice against Hebrew antiquities
or by the strongest desire *to construct® their system
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without the assistance of religious records. Even now
there is perhaps a disposition to undervalue these
accounts, or rather to decline generalising from them,
as forming part of the'traditions of a Semitic people.
It is to be noted, however, that thd legal testimony
comes nearly exclusively from the institutions of
societies belonging to the Indo-European stock, the
Romans, Hindoos, and Sclavonians supplying the
greater part of it ; and indeed the difficulty, at the
present stage of the inquiry, is to know where to stop,
to say of what races of men it is not allowable to lay
down that the®society in which they are united was
originally :)rganised on the patriarchal model. The
chief lineaments of such a society, as collected 4rom
the early chapters in Genesis, I need not attempt to
depict with any minufeness, both begause they are’
familiar to most of us from our earliest childhoody °
*and because, from the intarest once attaching to the
controversy which takes its name from the debate
between Locke and Filmer, they fill a whole chapter,
though not a very profitable one, in English litera-
ture. The points which lie on the surface of the
history are these:—The eldest male parent—the) J
eldest ascendant—is absolutely supreme in his house-
hold. His dominion extends to life and death, and |’
is as unqu_él_iﬁed over his children and their houses as
over his slaves ; indeed, the relations of sonshjp and
serfdom appear to differ *in little beyond the higher

o
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‘capacity which the «hild in blooa possesses of*bes
coming one day the head of a famﬂy himself. The
flocks and herds of the children are the flocks and
herds of the father, and the possessions of the parent,
which he holds §n a representative rather than in
a proprietary character, are edually divided at_his
death among his descendants in the first degree, the
eldest son sometimes receiving.a double share’ under
the name of birthright, but more generally endowed
with no hereditary advantage beyond an honorary
precedence. A less obvious inference from the Serip-
tural accounts is that they seem to plhnt us on the
traces of the breach which is first effected:in the
empire of the parent. The families of Jacob and
Esau separate and form two nations; but the families
of Jacob’s children hold togethter and become a people
This looks like the immature germ of a state or com-
monwealth, and of an ordgr of rights superior to the °
claims of family relation.

If I were attempting, for the more special purposes
of the jurist, to express compendiously the charac-
teristics of the situation in which mankind disclose
themselves at the dawn of their history, I should be
satisfied to quote a few verses from the Odyssey of
- Homer :. :
roigw & olr’ dyopal BovAngopor obre Dépiorec,
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“ They have neithter assemblies for consultatioh nor
.themistes, but every ‘one exercises jurisdiction over
his wives and his children, and they pay no regard to
one another.” These lines are applied to the Cyclops,
and it may not perhaps be an a}together fanciful
idea when I suggest that the Cyclops is Homer’s
type of an alien and less advanced civilisation ; for
the almost physical loathing which a primitive com-
munity feels for men of widely different manners
from its own usually expresses itself by describing
them as monsters, such as giants, or even (which is
almost always the case in Oriental mythology) as
demons, “However that may be, the verses condense
in themselves the sum of the hints which are given
us by legal antiquities. Men are first seen distributed
in perfectly insulated groups, held together by obe-
dience to the parent. Law is the parent’s word, bug, .
.it is not yet in the corﬁfﬁgn of those t/zemistes‘ which
were analysed in the first chapter of this work.
When we go forward to the state of society in which
these early legal conceptions show themselves as’
formed, we find that they still partake of the mystery
and spontaneity which must have seemed to charac-
terise a despotic father’s commands, but that at the o™
same time, inasmuch as they proceed from a sovereign,
they presuppose a union of family groups in some
wider organisation. The next question is, what is the
nature of this union and the degree of intimacy.which

*(‘ -
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it invblves ? It is just here that archaic law renders
us one of the greatest of its serviceg, and fills upa gap
which otherwise could only have been bridged by con-
jecture. It is full, in all its provinces, of the clearest
indications that gociety in primitive _M not
what it is assumed to be at present, a collection of

individuals. In fact; and in the view of the men J

who composed it, it was an aggregation of families.
“""f The contrast may be most forcibly expressed by
" lsaying that the wunmit of an ancient society was the
'!hl_*’amily, of a modern society the individual. We
must be prepared to find in ancient law all the con-
sequences of this difference. It is so frfmed as to

" be adjusted to a system of small independent cor- 0
)

porations. It is therefore scanty, because it is sup-
‘plemented by, the despotic commands of the heads

of households. It is ceremonious, because the trans- (‘7/

actions to which it i)ays. regard resemble interna-,
tional concerns much more.than the quick play of
intercourse between individuals. Above all, it has
a peculiarity of which the full importance cannot
be shown at present. It takes a view of life wholly
unlike any which appears in developed jurisprudence.
Corporations never die, and accordingly primitive law
* considers the entiti®s with which it deals, <.e., the
patriarchal or family groups, as perpetual and inex-
tinguishable. This view is closely allied to the pecu-
liar a"'s;iect under which, in very ancient,times, moral
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attributes present-themselves. The moral eleration
and moral debasement of the individual appear to be
confounded with, or postponed to; the merits and
offences of the group tp which the individual belongs.
If th°e community sins, its guilt is much more thag
the sum of the offences committed by its members,
the crime is a corporate act, and extends in its con-
sequences to many more persons than have shared in
its actual perpetration. 'If, on the other hand, the
individual is conspicuously guilty, it is his children,
his kinsfolk, his tribesmen, or his fellow-citizens who
suffer with him, and sometimes for him.- It thus
happens tkat the ideas of moral responsibility and
retribution often seem to be more clearly realised at
very ancient than at more advanced periods, for, as
the family group is immortal, and its liability.-tos.
pumshment indefinite, the primitive mind is not per:-
plexed by the questions Whlch become troublesome
as soon as the individual i8 conceived as -altogether
separate from the group. One step in the transition
from the ancient and simple view of the matter to the®
theological or metaphysical explanations of later days
is marked by the early Greek notion of an mheuted
curse. The bequest received by his posterlty ity from
the 6r1g1nal criminal was not a diability to punish- -
ment, but a liability to the commission of fresh
offences which drew with them a condlgnletrlbutlon ‘m

and thus the responsibility,of the family was reconciled
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with the newer phase of thought which limited,, the
consequences of crlme to the ‘person of the actual

e

delinquent. ’
It would be a very simple explanation of the or1g1n
of society if we cquld base a general conclusion on the
hint furnished us by the Scriptural example already
adverted to, and could suppose that communities be-
gan to exist wherever a family held together instead
of separating at the death of its patriarchal chieftain.
In most of the Greek states and in Rome there -
long remained the vestiges of an ascending series of
groups out of which the State was at figst constituted.
The Family, House, and Tribe of the Rom&ns may be
takep as the type of them, and they are so described
to us that we can scarcely help conceiving them as a
osystem of concentrlc circles, which have gradually
expanded from the same point. /The elementary !
group is the Family, connected by common subJectlon ‘
to the highest male ascendant. The aggregation of
-“"Families forms the Gens or House. The aggregation
‘of Houses makes the Trlbe The aggregation of Tribes
constitutes the commonwealth )} Are we at liberty to
follow these indications, ns, and to lay down that the
commonwealth is a collection of persons united by
* common descent frem the progenitor of an original
family? Of this we may atleast be certain, that all
ancient societies regarded themselves as having pro-
ceeded from one original stock, and eyen Iaboured

|
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vnder an incapaci%y for compréhending any reason
except this for their holding together in political -
union. The history of political ideas begins, in fact,

with ¢he assumptmn that kinship in blood is the sole
possible ground of community. in peélitical functlons,
nor is there any of thdse subversions of feeling, which
we term emphatically revolutions, so startling and so
complete as the change which is accomplished when
some other principle—such as that, for instance, of
local contiguity—establishes itself for the first time
as the basis of common political action. It may be
affirmed, then, Of early commonwealths that their citi-
zens considered all the groups in which they claimed
membership to be founded on common lineage.

What was obviously true of the Family was beheved
to be true first of the House, next of the Tribe, lastly
of the State. And yet we find that along with this’
belief, or, if we may use the word, this theory, each
community preserved records or traditions which
distinctly showed that the fundamental assumptlon
was false. Whether we look to the Greek States, or
to Rome, or to the Teutonic aristocracies in Ditmarsh
which furnished Niebuhr with so many valuable
illustrations, or to the Celtic clan associations, or to
that strange social organisation of the Sclavonic
Russians and Poles which has only lately attracted
notice, everywhere we discover traces of passages
in their histsry, when mén of alien descent were

) K ’
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admitted _to, and amalgamated_ with, the original

brotherhood Adverting to Rome singly, we pe1ce1ve gl

that the primary group, the Family, was bemg con-
stantly adulterated by the practice of adoption, swhile
stories seem to have been always curreﬂth;especting
the exotic extraction of one of tHe original Tribes, and
concerning a large addition to the Houses made by
one of the early kings. The composition of the state
uniformly assumed to be natural was nevertheless
known to be in great measure artificial. This con-
flict between belief or theory and notorious fact is at
first sight extremely perplexing ; but’ What it. really
illustrates is the efficiency with which Legal Fictions
do their work in the infancy of society. The earliest
and most extensively employed “of legal fictions was
*that which permitted family®relations to be created
artificially, and theére is mone to which I conceive
mankind to be more deeply indebted. If it had never
existed, I do not see how any one. of the primitive
_groups, whatever were their nature, could have ab-
sorbed another, or on what terms any two of them
could have combined, except those of absolute superi-
ority on one side and absolute subjection on the other.
No doubt, when with our modern ideas we contem-
plate the union of independent communities, we can
suggest a hundred modes of carrying it out, the
simplgst of all being that the individuals comprised
in the coalescing groups shall vote or act together

V4
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acco¥ding-to local .propinquity ; but the idea that a

number of persons should exercise political rights in
common simply because they happened to live within
the same topographical limits was utterly strange and
monstrous to primitive antiquity.¢ The_expedient
which in those times commanded favour was that the
incoming population should feign themselves to be
descended from the same stock as the people on
whom they were engrafted; and it is precisely the
good faith of this fiction, and the closeness with
which it seemed to imitate reality, that we cannot
now hope fo understand. One circumstance, how-
ever, which it is important to recollect, ‘is that the
men who formed the various political groups Were
cer talnrlq the habit of meetmg toorether perlodlcally
their association by common sacrifices.  Strangers*
imalgamated with the brosherhood were dz)ubtless
admitted to these sacrifices ; and when that was once

done, we can believe that it seemed equally easy, or.

not more difficult, to conceive them as sharing in the
common lineage. The conclusion, then, which is sug-
gested by the evidence is, not that all early societies
were formed by descent from the same ancestor, but
that all of them which had any permanence and
solidity either were so descended or assumed that théy
were. An indefinite number of causes mayehave
shattered the primitive groups, but wherever their
X2
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ingredients recombinted. it was on ‘the model or pring
ciple of an association of kindred. Whatever were the
fact, all thought, language, and law adjusted them-
selves to the assumption. But though all this seems
to me to be éstahlished with reference to the commu-
nities with whose records we' are acquainted, the
remainder of their history sustains the position before
laid down as to the essentially transient and® termi-
nable influence of the most powerful Legal Fictions.
At some point of time—probably as soon as they felt
themselves strong enough to resist extrinsic pres-
sure—all these states ceased to recfuit themsehee
by factitious extensions of conqandulmty TFhey ne-
‘cessarily, therefore, became Aristocracies, in all cases
where a fresh population from any cause collected

*around them,which could piit in no claim to com-

munity of origin. Their sternness in maintaining the
central principle of a system under which political
rights were attainable on no terms whatever except

. connexion in blood, real or artificial, taught their

°

inferiors another principle, which proved to be en-
dowed with a far higher measure of vitality. This
was the prmmple of local contiguity, now recognised
everywhere as the cond1t1on-Tcommun1ty in poli-
tical functions. A'new set of political ideas came at
once into existence, which, being those of ourselves,
our ¢ontemporaries, and in great measure of our
ancestors, rather obscure dur perception of the older
theory which they vanquished and dethroued:
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. The family, then, is the type*of an archaic s.ociety
in all the modifications which it was capable of
assuming ; but the family here spoken of is not
exacly the family as ‘understood by a modern. In
order to reach the ancient conception we must give
to our modern ideas‘an important extension and anp!. o«
inportant limitation. We must look on the family™
# as constantly enlarged b}?he absorption of strangers
within its circle, and we must try to —rég;;d the
fiction of adoption as so closely simulating the reality
of kinship that neither law nor opinion makes the
slightest Qiffer'ence between a real and an adoptive
connexion. On the other hand, the persons theo- .
retically amalgamated into a family by their conmon
descent are practically held together by common obe-
dience to their highest*living ascendant, the father,®
grandfatier, or great-grandfather. The patriarchal °
«authority of a chieftain is gs necessary an ingredient
in the notion of the family group as the fact (or as-
sumed fact) of its having sprung from his loins ; and
hence we must understand that if there be any per-
sons who, however truly included in the brotherhood
by virtue of their blood- relatlonshxp, have neverthe-
less de facto withdrawn themselves from the empire
of its ruler, they are.always, in the beginnings of
law, considered as lost to the family. It is this
patriarchal aggregate—the modern family thys cut

down on one-side and extended on the other—which
. -
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meets us on the threshold of primitive jurisprudence,
Older, probably, than the State, the Tribe, and the
House, it left traces of itself on private law long after
the House and the Tribe had been forgotten, and,long
after consanguinify had ceased to be associated with
the composition of States. It *will be found to have
stamped itself on all the great departments of juris-
prudence, and may be detected, I think, as the true
source of many of their most important and most
durable characteristics. At the outset, the pecu-
Liarities of law in its most ancient state lead us
irresistibly to the conclusion that i too.k precisely
the same view of the family group which is taken of
individual men by the systems of rights and duties
now prevalent throughout Europe. There are socie-
°ties open to,our observatioh at this very moment
whose laws and usages can scarcely be explained
unless they are supposed never to have emerged fromr
this primitive condition ; but in communities more
_fortunately circumstanced the fabric of jurisprudence
fell gradually to pieces, and if we carefully observe
the disintegration we shall perceive that it took place
principally in those portions of each system which
were most deeply affected by the primitive conception
of the family. In one all-important instance, that of
the Roman law, the change was effected so slowly,
that {rom epoch to epoch we can observe the line and
direction which it followed, and can even give some
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idea of the ultimate result to which it was tertding.
And in pursuing this last inquiry we need not suf-
fer ourselves to be stopped by the imaginary barrier
whlch separates the modern from the ancient world.
For one effect of that mixture of refined Boman law

with primitive barbamic usage, Whlch is known to us
by the deceptlve name_of feudalism, was to revive
many - features of archaic jurisprudence which had
died out of the Roman world, so that the decom-
position which had seemed to be over commenced
again, and to some extent is still proceeding.

On a few systems of law the family organisation of
the earljest society has left a plain and broad mark in
the life- logg authority_of the Father or other ancgstor
over the person and property of his descendants, an
authority which we may conveniently call by its latere
Roman name of Patria Potestas: No feature of the
Jrudimentary associations of mankind is deposed to by
a greater amount of evidence than this, and yet none
seems to have disappeared so generally and so rapidly
from the usages of advancing communities. Gaius,
writing under the Antonines, describes the institu-
tion as distinctively Roman. It is true that, had he
glanced across the Rhine or the Danube to those
tribes of barbarians which were eXciting the curiosity *
of some among his contemporaries, he would have seen
examples of patriarchal power in its crudest form ;
and in the far East a branch of the same ethnical
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stock® from which the Romans sptang was repegting
their Patria Potestas in some of its most technical
incidents. But among the races understood to be
comprised within the Roman empire, Gaius could
find none which exhibited an institution resembling
the Roman “ Power of the Father,” except only the
Asiatic Galatee. There are reasons, indeed, as it seems
to me, why the direct authority of the ancestorshould,
in the greater number of progressive societies, very
shortly assume humbler proportions than belonged to
it in their earliest state. The implicit obedience of rude
men to their parent is doubtless a primary fact, which
it would be absurd to explain away altdgether by
attributing to them any calculation of its advantages ;
but, at the same time, if it is natural in the sons to
eobey the father, it is equally natural that they should
look to him for superior strength or superior wisdom.
Hence, when societies are placed under circumstances.
which cause an especial value to be attached to I

bodily and mental vigour, there is an influence at :

~work which tends to confine the Patria Potestas to
- the cases where its possessor is actually skilful and -

strong. When we obtain our first glimpse of orga-

/msed Hellenic society, it seems as if supereminent

- wisdom would keep alive the father’s power in per-

sons whose bodily strength had decayed ; but the
relations of Ulysses and Laertes in the Odyssey appear
to show that, where extraordinary valomrand sagacity
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svepe united in thé son, the father_in the decrepitude

of age was deposed from the headship of the family.

In the mature Greek jurisprudence, the rule advances

a few steps on the practice hinted at in the Homeric
literature ; and though very many jraces of stringent ¢ {4l
family obligation rentain, the direct authority of the w
parent is limited, as in European codes, to the non- yw-
age or mmomty “of the children, or, in other words,

to the perxod during which their mental and physical |
inferiority may always be presumed. The Roman 7« -
law, however, with its remarkable tendency to inno-
vate on anmen‘b usage only just so far as the exigency

of the «commonwealth may require, preserves both

the pri 1meva,1 institution and the natural limitation to,
which I conceive it to have been subject. In every
relation of life in which the collectiye commumty'
might have occasion to avail itself of h1s wisdom and -
‘étrength, for all purposes,of counsel or of war, the
Filius Familias, or Son under Power, was as free as.his
father. It was a maxim Qf_RQman_‘lurmpLudgn_cg
'E_]:Etf_’f}_)_e_ Patrla Potestas did not extend to the Jus
Publicum. Father and son voted together in the
city, and fought side by side in the field; indeed, the
son, as general, might happen to command the father,
or, as magistrate, decide on his contracts and punish
his delinquencies. But in all the relations created by

e

Prlvate Law, the son hved under a domestlc despotism

. -
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last, 4nd the number of centuries’ through whieh if
endured, constitutes one of the strangest problems
in legal history.

The Patria Potestas of the Romans, which is ngces-
sarily our type of, the primeval paternal authority, is
equally difficult to understand®as an institution of
civilised life, whether we consider its incidence on the
person or its effects on property. It is to be regretted
that a chasm which exists in its history cannot be
more completely filled. So far as regards the per-
son, the parent, when our information commences, has
over his children the jus vite necisqu®, the power of
., life and death, and @ fom uncontrolled c&*_ﬂaﬁl
chastisement; he can modify their personal condition
at pleasure; he can give a wife to his son; he can give
*his daughter in marriage; he tan divorce his children
of either sex; he canl transfer them to another family
by adoption; and he can gell them. Late in the Im-.
perial period we find vestiges of all these powers, but
they are reduced within_very narrow limits. The un-
quahﬁed rlght of domestic chastisement has become
a right of bringing domestic offences under the cog-
nisance of the civil magistrate; the pr1V1le0“e of dic-
tating marriage has declined into a conditional veto; ;

" the liberty of selhng has been virtually abolished,

and adoption itself, destined to lose almost all its
ancient importance in the reformed system of Justi-
nian, can no longer be effested without 4he assent of



) .
CHAP. V.o THE PATRIA POTESTAS. 139

the child transferred to the adoptive parentagé. In
short, we are brought very close to the verge of the
ideas which have at length prevailed in the modern
world. But between' these widely distant epochs
there is an interval of obscurity, and we can only
guess at the causes which permitted the Patria Potestas
to last as long as it did by rendering it more tolerable
than it appears. éThe active_discharge of the most
important among the duties which ‘the son owed to the
state must have tempered the authority of his parent,
if they did not annul it} We can readily persuade
ourselves that’ the paternal despotism could not b

Jowv !

E)

brought into play, without great scandal, against a ’

man of full age occupying a high civil office. During
the earlier history, however, such cases of practical
emancipation would be rare compared with those
which must have been created by the constant warg
*of the Roman republic. ,The military tribune and
the private soldier, who were in the field three-quar-
ters of a year during the earlier contests, at a later
period the proconsul in charge of a province, and the
legionaries who occupied it, cannot have had practical
reason toregard themselves as the slaves of a despotic
inaster; and all these avenues of escape tended con-

.

stantly to multiply themselves. Victories led to("

conquests, conquests to occupations; the mode of
occupation by colonies was exchanged for the system
of occupying provinces by standing armies. Each



v

140 PRIMITIVE SOCIETY AND ANCIENT LAW. *cmer. v.
step ‘in advance was a call for the expatriation of
more Roman citizens, and a fresh draft on the blood
of the failing Latin race. ( We may infer, I think,
that a strong sentiment in favour of the relaxation
of the Patria Potestas had become fixed by the time
that the pacification of the World commenced on
the establishment of the Empire.} The first serious
blows at the ancient institution are attributed’ to the
earlier Cewsars, and some isolated interferences of
m ‘and Hadrian seem to have prepared the
ground for a series of express enactments which,
though we cannot always determine ’cheir. dates, we
know to have limited the father's powers on-the one
hand, and on the other to have multiplied facilities
for their voluntary surrender. The older mode of
*getting rid of ,the Potestas, By effecting a triple sale
of the son’s person,is evidence, I may remark, of a
very early feeling against, the unnecessary prolonga-*
tion of the powers. The rule which declared that the
son should be free after having been three times sold
by his father seems to have been originally meant
to entail penal consequences on a practice which
revolted even the imperfect morality of the primitive
Roman. But even before the publication of the

‘| Twelve Tables, it had been turned, by the ingenuity
of the jurisconsults, into an expedient for destroying
the parental authority wherever the father desired
that it shounld cease. . * .



CHAP. V., THE P&TRIA POTESTAS. 141

Many of the causes which belped to mitigate the
stringency of the father’s power over the persons of
his children are doubtless among those which do not
'lie upon the face of history. We cannot tell how
far public -opinion may have paralysed an authority
which the law conferred; or how far natural affection
may have rendered it endurable. me
powers over the person may have been latterly no- @)
minal, the whole tenour of the extant Roman juris- O
prudence suggests “that the father’s rlo‘hts over the ’Lﬂ
son’s propmm always exercised without  seruple 4
to the full extent to which they were sanctioned by
_law. There is nothing to astonish us in the latitude
of these rights when they first show themselves.
The ancient law of Rome forbade the Children under ow %
Power to hold propert‘y apart from their parent, ox'm“:
.{we should rather say) never cbntempla,ted the pos-
+sibility of their claiming a separate ownership. 'l.;l_Lf_
father was entitled to_take the whole of the son’s
acquls1t10ns and to enjoy the beneﬁt t of his contracts

F— .-.

w1thout _being entangled in any compensatmg lia-
13__11_1_ty So much as this we should expect from the
constitution of the earliest Roman society ; for we
can hardly form a notion of the primitive family
group unless we suppose that ifs members brought °
. their earnings of all kinds into the common stock,
while they were unable to bind it by imprqvident
individual, engagements.. The true enigma of the
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Patria Potestas does-not reside herle, but in the sglows
ness with which these proprietary privileges of the
parent were ¢ curtalled ,and in the circumstance that,
“before they were semously diminished, the whole
civilised world was brought within their sphere. ( No

innovation of any kind was attempted till the first
mzf_of the Empire, when the acquisitions of soldlers
on service were withdrawn from the operation -of the
Patria Potestas, doubtless as part of the reward of
the armies which had overthrown the free common-
wealth ‘T_E'Ee_ce_njg_mgg_ @f_tel wards the same immu-
nity was extended to the earnings of persons who
~were in the civil employment of the state. Both

changes were obwously limited in their application,
and they were so contrived in technical form as
<o interfere as little as posstble with the principle
of Patria Potestas. A certain qualified and dependent
ownership had always been recognised by the Roman
law in the perquisites and savings which slaves and
sons under power were not compelled to include in
the household accounts, and the special name of this
permissive property, Pe:ulium, was applied to the ac-
quisitions newly relieved £ from Patria Potestas, which
were called in the case of soldiers Castrense Pecullum,
- and Quasi-castrense Peculium in the case of civil ser-
vants. Other modifications of the parental privileges
followed, which showed a less studious outward
respecg for the ancient principle. Shorﬂy. _after the
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mtroductlon of thé Quasi-castrense Pecuhum, 'Con-
) stantme the ﬁreat took away | the father’s absolute

(

control over property v which his children had inherited \,
from, their _mother, and reduced 1 it to a usﬂu_’t or [
_ Jife- mterest A few more chancres of slight import- e¥
ance followed in the Western Empue but the furthest 63
point reached was in the East, under Justinian, who ,,

enacted that unless the acqulsl‘mons of the child were

&

derived from the E@rent s own property, the parent’s .

r1g1_1fi over them should not extend beyond.enjay- *

ing their produce for the period of his life. Even -

this, the utmdst relaxation of the Roman Patria
Potestas, left it far ampler and severer than any
analogous institution of the modern world. .The
earliest modern writers on jurisprudence remark that
it was only the fiercer 'and ruder of the conquerors®
of the Empire, and notably the nations of Sclavonig
-origin, which exhibited a Patria Potestas at all re-
sembling that which was described in the Pandects
and the Code. All the Germanic immigrants seem-
to have recognised a corporate union of the family.
under the mund or authority of a patriarchal chief;
but his powers are obviously only the relics of a de-
cayed Patria Potestas, and fell far short of those

/

enjoyed by the Roman father.® The Franks are °

particularly mentioned as not having the Roman
Institution, and accordingly the old French law-
yers, even, when most busily engaged in filling the
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inter8tices of barbareus customs with rules of Roman
law, were obliged to protect themselves against the .
m;rusmn of the Potestas by . the _ express maxim,
Puyssance de’ pére en France wa liew. The tepacity
of the Romans i in maintaining this relic of their most
ancient condition is in itself remarkable, but it is less
remarkable than the diffusion of the Potestas over
the whole of a civilisation from which it had once
disappeared. While the Castrense Peculium consti-
tuted as yet the sole exception to the father’s power
over property, and while his power over his children’s
persons was still extensive, the Rontan citizenship,
and with it the Patria Potestas, were spreading into
every corner of the Empire. Every African ‘or
Spaniard, every Gaul, Briton, or Jew, who received
*this honour by gift, purchase, or inheritance, placed
himself under the Roman Law of Persons, and, though
our authorities intimate that children born before thee
acquisition of citizenship could not be brought under
Power against their will, children born after it and
‘all ulterior descendants were on the ordinary footing
of a Roman filius familias. It does not fall within the
province of this treatise to examine the mechanism of
the later Roman society, but I may be permitted to
* remark that there is'little foundation for the opinion
which represents the constitution of Antoninus Cara-
calla gonferring Roman citizenship on the whole of
his subjects as a measure of.small importance.: How-
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eves we may intefpret it, it must have enormously
enlarged the sphere of the Patria Potestas, and it
seems to me that the tightening of family relations
which it etfected is an agency which ought to be kept
in view more than it has been, in agcounting for the
creat moral revolutich which was transforming the |
world. ‘gmq
Before this branch of our subject is dismissed, { i
it should be observed that the Paterfamilias was ™ ¢
answerable for the delicts (or for ts) of his Sons.under (ﬁ)

——— i

Power He was snmlarly liable for the torts of his
slfzves but in both cases he orljr—u_{ally possessed the
smgulan prlvﬂege of tendering the delinquent’s person
in full satisfaction of the damage The responsibility
thus incurred on behalf of sons, coupled with the
mutual incapacity of Pdrent and Child,under Power *
to sue one another, has seemed to some jurists to
be best explained by the agsumption of a “ unity of
person” between the Paterfamilias and the Filius-
familias. In the Chapter on Successions I shall at-
tempt to show in what sense, and to what extent, this
“ ynity ” can bé accepted as a reality. I can only say
at present that these responsibilities of the Paterfami-
lias,and other legal phenomenawhich will be discussed
hereafter, appear to me to point at certain duties of |£. Ih
Eli(iln imitive Patriarchal chieftain which balanced his '
rights..” "I sonceive that, if he d.lsposed a,bsolutely cf
the persons and fortunes of his clansmen, this repre- . -
¢ L e

.
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’ sentaﬁve ownership *was coextensive with a liability
to prov1de for all members of the brotherhood. out of .
the , common fund. The difficulty is to throw our-
selves out of our habitual associations sufficiently for
conceiving the ngture of his obligation. It was not
a legal duty, for law had not y®t penetrated into the
precinct of the Family. To call it moral is perhaps
to anticipate the ideas belonging to a later stage of
mental development; but the expression * moral
obligation ” is significant enough for our purpose, if
we understand by it a duty semi-consciously followed
and enforced rather by instinct and® hablt than by
definite sanctions. .

The Patria Potestas, in its normal shape, has not
been, and, as it seems to me, could not have been, a
generally durgble institution.* The proof of its former
.universality is therefore incomplete so long as we
consider it by itself ; bug the demonstration may be
carried much further by examining other departments
_ of ancient law which depend on it ultimately, but not

by a thread of connexion visible in all its parts or to
all eyes. Let us turn for example to Kinship, or in
other words, to the scale on which the proximity of
relatives to each other is calculated in archaic juris-
prudence. Here again it will be convenient to em-
ploy the Roman terms, Agnatic and Cognatic relation-
ship, Cognatic relationship is simply the conception
of kinship familiar to modern ideas: it is the relation-
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arisin; through common descent from the same
Ealr of marned persons, “whether_the_descent _be.
traced throuorh males or females.) Agnatic relation-

ship is somethmg very different: it excludes a num-
ber of persons whom we in our day should certainly
consider of kin to ourselves, and it includes many
more whom we should. never reckon among our
kindred: It is in truth the connection existing be-
tween the members of the Family, conceived as it
was in the most ancient times. The limits of this
connexion are far from conterminous with those of
modern relationship.

Cognates then are all those persons who can trace
their blood to a single ancestor and ancestress; or if
we take the strict technical meaning of the word in
Roman law, they are all who trace their blood. to_the
legitimate marriage of a common palr “ Cognation ”
is therefore a relative term,eand the degree of con-
nexion in blood which it indicates depends on the
particular marriage which is selected as the com-
mencement of the calculation. If we begin with the
marriage of father and mother, Cognation will only
express the relationship of brothers and sisters ; if we
take that of the grandfather and grandmother, then
uncles, aunts, and their descendants will also be in-
cluded in the notion of Cognation, and following the
same process a larger number of Cognates map be

continually abtained by choosing the starting point

© 12
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highe.:r and higher up in the line of ascent. Al this
is easily understood by a modern; but who are the .
Agnates? In the first place, they are all the Cognates
who tr trace their connexion excluswely_through males.
A table of Cognates is, of course, formed by tamklmY
each lineal ancestor in turn &nd including all his
descendants of both sexes in the tabular view; if
then, in tracing the various branches of such a ge-
nealogical table or tree, we stop whenever we come
to the name of a female and pursue that particular
branch or ramification no further, all who remain
after the descendants of women havé been excluded
a.z—'e_Xgnates, and their connection together is Agnatic
Rel‘atlonshlp I dwell a little on the process which
is practically followed in separating them from the
* Cognates, bgcause it explains a memorable legal
* maxim, “ Mulier est finis familie’ .—a woman is the
terminus of the family.. A female name closes the
branch or twig of the genealogy in which it occurs.
. None of the descendants of a female are included in
the primitive notion of family relationship.

If the system of archaic law at which we are look-
ing be one which admits Adoption, we must add to
the Agnates thus obtained all persons, male or female,
who have been brought into the family by the artifi-
cial extension of its boundaries. But the descendants
of such persons will only be Agnates, if they satisfy
the conditions which have just been described.

L 4
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What then is thé reason of this arbitrary incldsion
and exclusion ? Why should a conception of Kinship
so elastic as to include strangers brought into the
family, by adoption, be nevertheless so narrow as to
shut out the descendants of a female. member ? To
solve these questions ‘we must recur to the Patria
Potestas The foundation of Agnation is not _the

‘thg Father Al persons are Agna,tlcally connected
together who are under the same Paternal Power, or
who have been under it, or who might have been un-
der it if their liheal ancestor had lived long enough
to exercise his empire. In truth, in the primitive
view, Relationship is exactly limited by Patria Potes-
tas. Where the Potestas begins, Kinship begins ;
and therefore adoptive felatives are among.-the kin-
dred. Where the Potestas ends,” Kinship ends ; so.
that a son emancipated by his_father loses_all rights
of Agnatlon And here we have the reason why the
descendants of females are outside the limits of ar-
chaic kinship. Ifa woman died unmarried, she could
have no legitimate descendants _If she married, her
children fell under the Patria. Potestas, not of _her
Father, but of her Husband, and thus were lost to her
own family. It is obvious that the organization of ~
pr1m1t1ve societies would have been confounded, if men
had called themselves relatives of their mother’s rela-
tives. The.inference would have been that a person
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might be subject to two distinet Patriee Potestates;
but distinct Patrie Potestates implied distinct juris- .
dictions, so that anybody amenable to two of them at
the same time would have lived under two different
dispensations. ~As long as the Family was an impe-
rium in imperio, a community within the common-
wealth governed by its own institutions of which the
parent was the source, the limitation of relationship

¢ to the Agnates was a necessary security against a

a4

conflict of laws in the domestic forum.
The Paternal Powers proper are extinguished by

* “the death of the Parent, but Agnatidn is as it were

a mould which retains their imprint after they have
ceased to exist. Ience comes the interest of Agna-
tion for the inquirer into the history of jurisprudence.

* The powers themselves are® discernible in compara-

.tively few monumeénts of ancient law, but Agnatic

Relationship, which implies their former existence,
is discoverable almost everywhere. There are few
indigenous bodies of law belonging to communities of

" the Indo-European stock, which do not exhibit pecu-

liarities in the most ancient part of their structure
which are clearly referable to Agnation. In Hindoo

"law, for example, which is saturated with the primi-

~ tive notions of family dependency, kinship_is entirely
Agnatic, and I am informed that in Hindoo genea-
logies the names of women are generally omitted
altogether. The same view of relationship pervades
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80 amuch of the laws of the races who overran the
Roman Empire as appears to have really formed part
of their primitive usage, and we may suspect that
it would have perpetuated itself even more than it
has in modern European Jurlsprudence, if it had not

. been for the vast irluence of the' later Roman law

on modern thought. The Praetors early laid hold on
Cognation as the natural form of kinship, and spared
no pains in purifying their system from the older
conception. Their ideas have descended to us, but
still traceigf Agnation are to be seen in many of the .
modern rn rules 6f succession after death The exclusion ¢
of femalés and their children from governmental
functions, commonly attributed to the usage of the
Salian Franks, has certainly an agnatic origin, being
desgended from the antient German rule of successiom
to allodial property. In Agnatlon too is to be sought
the expla,natlon of that extraordinary rule of English
Law, only recently repealed, which prohibited brothers *
of the half-blood from succeeding to one another’s
lands. In the Customs of Normandy, the rule applies
to uterine brothers only, that is, to brothers by the
same mother but not by the same father; and,
limited in this way, it is a strict deduction from
the system of Agnation, under Which uterine brothers:
are no relations at all to one another. When it
was transplanted to England, the English judges,
who had no clue to its principle, interpreted it as
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a general prohibition against the®succession of the
half-blood, and extended it to consanguineous brothers,
that is to sons of the same father by different wives.
In all the literature which enshrines the pretended-
philosol;hy of law, there is nothing more curious than
the pages of elaborate sophistry dn which Blackstone
attempts to explain and justify the exclusion of the
half-blood.

It may b(, shown, I think, that the Family, as held
together by the Patria Potestas, is the nlﬁus out of
which the entire Law of Persons has germinated. Of
all the chapters of that Law the most important is
that which is concerned with the status of Females.
It hag just been stated that Primitive Jurisprudence,
though it does not allow-a. Woman to.communicate.
any rights of Agnation to her+ descendants, includes
. herself.newrtheless in the Agnatic bond. Indeed,

the relatmn of a female to the family in which she.
was born is much stricter, closer, and more durable
than that which unites her male kinsmen. We have
teveral times laid down that early law takes notice of _
Families only.;. this is the same thing as saying that
it only taKes notice of_ persons_exercising Patria
Potestas, ahd{accordingly the only principle on which
~t;_enfranchises a_son®or grandson at. the death of his
Parent, is a consideration of the capacity inherent in
such son or grandson to become himself the head. of
8 ne“.__famﬂ_;:_ and the root of a new set,of Parental
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Powers.' But a woman, of course, has no capamt}
. of the kind,Yand no title accordingly. to_the liberation
which it confers. There is therefore a peculiar con-

trivance of archaic jurisprudence for retaining her
in the bondage of the Family for hfe This is the
institution known to *the oldest Roman law as the
Perpetual Tutelage of Women, ynder which a Female,

ra Tar

thoucrh relieved from her Parent’s authority by his
dgcease, continues subject through life to her nearest

male relations, or to her father’s nominees, as her
Guardians Perpetual Guardianship is obviously
neither more ndr less than an artlﬁglal prolongatlon
of the Patria Potestas, when for other purposes it
has been dissolved. In Indla the system survives in
absolute completeness, and its operation is so strict

that a Hindoo Mother frequently becomes the ward

\

of her own sons. Even in Europe, the laws of the,

Scandinavian nations respegting women preserved it
until quite recently. The invaders of the Western
Empire had it universally among their indigenous

usages, and indeed their ideas on the subject of

Guardianship, in all its forms, were among the most
retrogressive of those which they introduced into the
Western world. But from the mature Roman jurispru-

dence it had entirely disappeared” We should know =

almost nothing about it, if we had only the compila-
tions of Justinian to consult; but the discovegy of
the manuscript of Gaius discloses it to us at a most
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intefesting epoch, just when it had fallen into complete
discredit and was verging on extinction. The great .
jurisconsult himself scouts the popular apology offered

for it in the mental inferiority of the female sex, and

a considerable part of his volume is taken up with

descriptions of ‘the numerous expedients, some of

them displaying extraordinary ingenuity, which the

Roman lawyers had devised for enabling Wemen to

defeat the ancient rules. Led by their theory of Na-

tural Law, the jurisconsults had evidently at this time

assumed the equahty of the sexes as a principle of their

code of equity. The restrictions whith they attacked

were, it is to be observed, restrictions on the disposi-

tion of property, for which the assent of the woman'’s

guardians was still formally required. Control of

her person was apparently qtiite obsolete.
. o Ancient law subordinates the woman to her blood-

relatmns, while a prime phenomenon of modern j juris- |
prudence has been her subordination to her husband.

The history of the change is remarkable. It begins

““far back in the annals of Rome. Anciently, there

-

[i
/1,

were three modes in which marriage might be con-
tractec‘l_;c-cgraiﬂg to Roman usage, one involving a
religious solemnity, the other two the observance of
certain secular formalities. By the religious marriage
or Confarreation ; by the higher form of civil marriage,

which was called Coemption ; and by the lower form,

, - which was termed Usus, the Husband, acquired a.
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number of r ghts over the person and property ®of his
wife, which were on the whole in excess of such as are
conferred on him in any system of modern jurispru-
dence. Brtin what capacity did he acquire them ?
\Y Not as Husbapd but as Father. By the Confarreation,
Coemptmn and Usu$, the woman passed in manum w %,
virt, that is, in law she became the Daughter of [t
her lusbind. She was included in his Patria
Potestas. She incurred all the liabilities spLinging
out of it while it subsisted, and surviving it when it
had expiced. All her property became absolutely
his, and he he was retained_in_tutelage after his death
to_the gaardlan whom he had appointed by will,
These tkree ancient ; for ms of marriage fell, however,
s bmdually into disuse, so that at the most splendid
J peI‘lOd of Roman greatness, they had almost entirelye
given place to a fashion.of_wedlock—old apparently,
*but not hitherto consideged reputable—which was
founded on a modification of the lower form of civil
marriage: Wlthout explaining the technical mecha-
nism of the institution now generally popular, I may
describe it as amounting in law to alittle more thana.
temporary deposit of the woman by her family. Thejv"
rights of the family remained unimpaired, and the
lady continued in the tutelage of guardians whom her |!
parents had appointed and whose privileges of con-
trol overrode, in many material respects, the 1;1fer10r—
nuthority of her_husband. The consequence was |

L3
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that the situation of the Roman female, whether mar-
ried or unmarried,-became one of great personal : and
pr6§fm‘car y independence, for thé tendency of the
later law, as I have already hinted, was to reduce
the power of the guardian to a nullity, while the
form of marriage “in fashion conferred on the husband

. 1o compensatiug superiority. But Christianity tended

2 SR

. somewhat from the very first to narrow this remark- ' ?

able lert; l.bertv Led at first by justifiable disrelish for
the Toose practices of the decaying heather world,
but afterwards hurried on by a passion of asceticism,
the professors of the new faith looked *with disfavour
on a marital tie which was in fact the laxest the
Western world has seen. The latest Roman law, so
far s 1t i touched by the Constitutions of the Chris-
etian Emper ors, bears'some matks of a reaction against
theliberal doctrmes of thegreat Antonine jurisconsults.
And the prevalent state of religious sentiment wnay-
explain why it is that modern jurisprudence, forged in
the furnace of barbarian conquest, and formed_by. the
fusxon of Roman jurisprudence with patriarchal usage,
hMmbed among its rudiments, much_more than
‘usual of those rules concerning the position of women
‘which belong peculiarly to an imperfect civilization.
During the tr oubled‘era which begins modern history,
and while the laws of the German and Sclavonic
immigrants remained superposed like a separate layer
above the Roman jurisprudence of their. provincial

Y
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subjects, the wonien of the dominant races are seen
everywhere under various forms of archaic guardian-
ship, and the husband who takes a wife_from_any

family except his own pays a money:-price to her
relations for the tutelage e which they surrender to
him, When we mdve onwards, and the code of the
middle ages has been formed by the amal gamation of
the two systems, the law relating to women carrles("/"»1
the stamp of its double origin. The pringjple of | )
the Roman_jurisprudence is so far triumphant that
unmarried females are generally (though there are!
local exceptions to the rule) relieved from the bondage
of the farﬁily; but the archaic principle of the barba-
rians has fixed the position of married women, and
the husband has drawn to himself in his marital
character the powers which had once beloncred to his
wife’s male kindred, the only dlﬁ'erence being that he
«* neJonger purchases his priyileges. At this point there-
fore the modern law of Southern and Western Europe
begins to be distinguished by one of its chief cha-
‘racteristics, the comparative freedom it allows to
unmarried women and widows, the heavy disabilities
it imposes on wives. It was very long before the
subordination entailed on the other sex by marriage
was sensibly diminished. Thé principal and most
powerful solvent of the revived barbarism of Europe
was always the codified jurisprudence of Jus-
tinian, wherever it was studied with that passionate
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enthusiasm which it seldom failed to awaken.. It
covertly but most efficaciously undermined the cus-
toms which it pretended merely to interpret. But
the Chapter of law relating to married women,was
for the most part read by the light, not of Roman,
but of Canon Law, which in no one particular departs
" 80 widely from the spirit of the secular jurisprudence
" as in the view it takes of the relations created by
marriage. This was in part inevitable, since no
society which preserves any tincture of Christian
institution is likely to restore to married women the
personal liberty conferred on them By the middle
Roman law, but the proprietary disabilities of married
females stand on quite a different basis from their
pe_rs-o-rrai incapacities, and it is by the tendency of
¢heir doctrines to keep alive’ and consolidate the
fqrmer, that t};e expositors of the Canon Law have
deeply injured civilisation. , There are many vestiges
of a struggle between the secular and ecclesiastical
principles, but the Canon Law nearly everywhere
p.revailed. In some of the French provinces, married
women, of a rank below nobility, obtained all the
| powers of dealing with property which Roman juris-
(prudence had allowed, and this local law has been
largely followed by the Code Napoléon; but the state
of the Scottish law shows that scrupulous deference
to the gdoctrines of the Roman jurisconsults did not
always extend to mitigating the disabilities of wives.
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The -systems however which are least indulgent to
. married women are invariably those which have
followed the Canon Law exclusively, or those which,
from jthe lateness of their contact with European
civilisation, have never had their archaisms weeded
out. The Danish and Swedish layvs harsh for many
centuries to all femm still much less favourable
to wives than the generality of Continental codes.
And yet more stringent in the proprietary incgpaci-
ties it imposes is the English Common Law, which
~ borrows_far the .greatest number of its fundamental
_principles from® the jurisprudence of the Canonists.
“Indeed, thé part of the Common Law which prescmbes
the legal situation of married women may serve to
give an Englishman clear notions of the great insti-
tution which has been *the principal s.ubject of this
chapter. I do not know how *the operation and,
nature of the ancient Patrig Potestas can be brought
so vividly before the mind as by reflecting on the
_prerogatives attached to the husband by the pure
‘English Common Law, and by recalling the rigorous
" consistency with which the view of a complete legal
subjection on the part of the wife is carried by it,
where it is untouched by equity or statutes, through
every department of rights, duties, and remedies.
The distance between the eldest and latest Roman
law on the subject of Children under Power may be
considered .as equivalent to the difference between
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the Gommon Law and the jurisprtidence of the Court
of Chancery in the rules which they respectively |
apply to wives.

If we were to lose sight of the true origin of
Guardianship in both its forms, and were to employ
the common language on these ¢opics, we should find
_ourselves remarking that, while the Tutelage of

« Women is an instance in which systems of archaic
'\ r; law qush to an extravagant length the fiction of
y. | suspended rights, the rules which they lay down for

the Guardianship of Male Orphans are an example of
., a fault in precisely the opposite direction. Such
systems terminate the Tutelage of Males®at, an ex-
traordmaly early period. Under the ancient Roman
law, which may be taken as their type, the son who

o was delivered from Patria Potestas by the death of

his Father or Grandfather remained under guardian-
ship till an epoch which for general purposes may be
described as arriving with his fifteenth year; but the -
arrival of that epoch placemm at once in the full
enJoyment of personal and proprietary independence.
been as unreasonably §hort_ as _the duration of,the
disabilities of women was _pﬁggosterously long. But,
in point of fact, there was no element either of
excess or of shortcoming in the circumstances whick
gave their original form to the two kinds of guardian-
ship. Neither the one nor the other of them was
based on the slightest consideration of public or

L]
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private convenience. The guardianship of ‘male
orphans was no more designed originally to shield

them till the arrival of years of discretion than the
tutelage of women was intended to protect the other

sex against its own feebleness. The reason why_the SM
death of the father defivered thg,guﬂom_the.h.ondage Thlond
Qf: the farmly was the son’s.capacity for_becoming him- “Ohdas
self the head Qf: a new family and the founder of a new .
Patria Potestas : 1O _such capacity-was. possesyetl_hy

the woman, and therefore she_was never enfranchised.
Accordmgly “the Guard1ansh1p of Male Orphans was a
contrivance for keeping alive the semblance of subor-
dination t0 the family of the Parent, up to the time

when the child was supposed capable of becoming a
parent himself. It was a prolongation of the Patria

f_o_t_esﬁms_lly to_the period of bare phxs;cal manhood
t ended with puberty, for the rigour of the theor ye

demanded that it should do,so. Inasmuch, however,
as it did not profess to conduct the orphan ward to
the age of intellectual maturity or fitness for affairs, _
it was quite unequal to the purposes of general con-
venience; and this the Romans seem to have dis-
covered at & very early stage of their social progress.

" One of the very oldest monuments of Roman legisla-
tion is the Lez Lagtoria or Plewtoria, which placed all
free males who were of full years and rights under
the. temporary control of a mew class of guardians, frw 15
called Curatores, whose sanction was required to

: M . .

.
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validate their acts or contracts. The twenty-sixth
year of the young men’s age was the limit of this
statutory supervision; and it is exclusively with
reference to the age of twenty-five that the terms
“ majority ” and / minority ” are employed in Roman
law. Pupzlage 01 wardship, in ‘modern jurisprudence
has adJusted itself with tolerable regularity to the
simple principle of protection to the immaturity of
youtksboth bodily and mental. It has its natural
termination with years of discretion. But for pro-)
tection against physical weakness, and for pro’cc—:ctnonrI
agamst intellectual mcapamty, the Romans looked to%
two different institutions, distinct both in theory and'

des1gn The ideas attendant on both are combined

in the modern idea of ggardlansh ip.

“ The Law qf Persons contains but one other chapter
avhich can be usefuliy cited for our present purpose.
The legal rules by which systems of mature jurise
prudence regulate the connexion of Master and Slave,
present no very distinet traces of the original con-
dition common to ancient societies. But there arc
reasons for this exception. There seems to be some-
thing in the institution of Slavery which has as
all times either shocked or perplexed mankind,
however little habituated to reflection, and however
slightly advanced in the cultivation of its moral
instimets. The compunction which ancient commu-
nities almost unconsciously experienced. appears to
have always resulted in the adoption of some®imagi-
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pary principle up(;n which a_defencg, or at least a
rationale, of slavery could~be plausibly founded.
Very early in their history the Greeks explained the
institution as grounded on the intellectual inferiority
of certain races, and their coﬁsequem.: natural aptitude

for the servile condition. The Romans, in a spirit
equally characteristic, derived it from a__supposed:
agreenient between the victor and the vanquished, in
which the first stipulated for the perpetual sefvices
of his foe, and the other gained in consideration
the life which he had legitimately forfeited. Such
theories were not only unsound but plainly unequal
to the case for which they affected to account. Still

they exercised powerful influence in many ways.
They satisfied the conscience of the Master. They
perpetuated and probal;ly increased the debasement
of the Slave. And they naturally tended to put out of
Sight the relation in which servitude had originally
stood to the rest of the domestic system. This
relation, though not clearly exhibited, is casually,
indicated in many parts of primitive law, and more
particularly in the typical system-—that of ancient
Rome.

Much industry and some l.earning have been
bestowed in the United States of America on the
question whether the Slave was in the early stages of
society a recognised member of the Family. There is
a sense in which an affirmative answer must certainly

) M2
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be given. It is clear, from the ‘testimony both of
ancient law and of many primeval histories, that the .
Slave might under_ certain conditions be made the

e i

Heir, or Universal Successor, of the Master, and this
significant facult).r, as I shall explain in the Chapter
jon Succession, implies that the® government and re-
! presentation of the Family might, in a particular state

{ of circumstances, devolve on the bondman. It-seems,
howesgr, to be assumed in the American arguments
on the subject that, if we allow Slavery to have been

a primitive Family institution, the acknowledgement
is pregnant with an admission of the moral defensi-
bility of Negro-servitude at the presenf moment.
What then is” meant by saying that the Slave was
originally included in the Family ? Not that his situ-

© ation may not have been the fruit of the coarsest
»: motives which can actuate man. {The simple wish to
. use the bodily powers of,another person as a means
of ministering to one’s own ease or pleasure is doubt-
_less the foundation of Slavery, and as old as human
nature.) When we speak of the Slave as anciently in-
cluded in the Family, we intend to assert nothing as
to the motives of those who brought him into it or kept
him there; we merely imply that the tie which hound
him to his master Wwas regarded as one of the same
general character with that which united every other
member of the group to its chieftain. This conse-
quence is, in fact, carried in the general assertion
already made, that the primitive ideas of mankind
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wefe unequal to c:)mprehending any basis of the con-
nexion infer se of individuals, apart from the rela-
tions of family. The Family consisted primarily of
those who belonged to it by consaﬁguinity, and Eext
of those who had been encrrafted on it by adoption ;
but there was still & third class of persons who were
only joined to it by cgmmon subjection to its head,
and these were the Slayes. The born and the adopted
subjects of the chief were raised above the Slwve by
the certainty that in the ordinary course of events
they would be relieved from bondage and entitled to
exercise powers of their own; but that the inferiority
of the Slave_wa_s not such as to place him outside the
pale of the Family, or_such as to deorrade h1m to the
footlng of inanimate b roperty, is clearly proved I
think, by the many y traces which remain of his ancient ©
capacity for inheritance in the last resort. It would,
*of course, be unsafe in the highest degree to hazard
conjectures how far the lot of the Slave was mitigated,

in the beginnings of society, by having a definite_
place reserved to him in the empire of the Father. It
is, perhaps, more probable that the son was practi-
cally assimilated to the Slave, than that the Slave
shared any of the tenderness Whlch in later times was
shown to the son. But it may be asserted with some
confidence of advanced and matured codes that,
wherever servitude is sanctioned, the Slave has uni-
formly greater advantages under systems which pre-
serve some memento of his earlier condition than
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under* those which have adopted some other theory of
his civil degradation. The point of view from which
jurisprudence regards the Slave is always of great
importance to him. The Roman law was arrested
| in its growing tendency to look upon him more and
more as an article of property by the theory of the
Law of Nature; and hence it is that, wherever servi-
tude is sanctioned by institutions which havé been
deeplig affected by Roman jurisprudence, the servile
' condition is never intolerably wretched. There is a
- great deal of evidence that in those American States
which have taken the highly Romanised code of
Louisiana as the basis of their jurispruden::e, the lot
and prospects of the Negro-population were better in
many material respects, until the letter of the funda-
© mental law was overlaid by recent statutory enact-
ments passed under the influence of panic, than
under institutions founded on the English Common
- Law, which, as recently interpreted, has no true place
for the Slave, and can only therefore regard him as a
“chattel.
We have now examined all parts of the ancient
Law of Persons which fall within the scope of this
treatise, and the result of the inquiry is, I trust, to

give additional definiteness and precision to our view
of the infancy of jurisprudence. The. Civil laws of
States first make their appearance as the Themistes
/' of a patriarchal sovereign, and we can how see that
these Themistes are probably onlz a developed form

P
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of jcj_le_ irresponsiblg commands which,in. s stili earlier
condition of the race, the head of each isolated house:
hold may have addressed to_his .wives,.his_children,
and his slaves. But, even after the State has been
organised, the laws have still an extremely limited
application. Whether they retain’ their primitive
character as Themistes, or whether they advance to
the condition of Customs or Codified Texts, they are,
binding not on individuals, but on Families. Anment
1ur1sprudence, if a perhaps deceptive comparlson may
be employed, may be likened to International Law,
filling nothing, as it were, excepting the interstices
between fhe great groups which are the atoms of
society. In a community so situated, the legislation

of assemblies and the jurisdiction of Courts reach
only to the heads of ‘families, and to every other
individual the rule of conduct is the laW ~of his home.,
of which his Parent is the Jegislator. But the sphere
of civil law, small at first, tends steadily :co_énlém_rgé
itself. The agents of legal change, Fictions, Equity,
and Legislation, are brought in turn to bear on the
primeval institutions, and at every point of the pro-

gress, a_greater number of personal rights and a
larger amount of property are removed from the do-
mestic forum to the cognizance ‘of “the public tribu-
nals. The ordinances of the government obtain
gradually the same efficacy in private concerns as
in matters_of state, and are no longer liable to be
overridden by the behests of a despot enthroned by

]
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each hearthstone. We have in tht annals of Roman
law a nearly complete history of the crumbling away
of an archaic system, and of the formation of new in-
stitutions from the re-combined materials, institytions
some of which descended unimpaired to the modern
world, while othérs, destroyed or corrupted by con-
tact with barbarism in the dark ages, had again to be
recovered by mankind. When we leave this juris-
prudence at the epoch of its final reconstruction by
Jhstin?an, few traces of archaism can be discovered
in any part of it except in the single article of the
extensive powers still reserved to the living Parent.
Everywhere else principles of convenience, or of sym-
metry, or of simplification—new principles at any
rate—have usurped the authority of the jejune con-
o siderations which satisfied the conscience of ancient
times. Everywhere'a new morality has displaced the
canons of conduct "and the reasons of acquiescence.
which were in unison with the ancient usages, because
in fact they were born of them.
*  The movement of the progressive societies has
been uniform in one respect. Through all its course
it has been distinguished by the gradual dissolution
of family dependency, and the growth of individual
obligation in its plfce. The Individual is steadily
l substituted for the Family, as the unit of which civil
, laws take account. The advance has been accom-
plished at varying rates of celerity, and there are
societies not absolutely stationary in which the col-

-
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lapse of the ancient’organisation can only be pereeived

by careful study of the phenomena they present.
But, whatever its pace, the change has not been
subject to reaction or recoil, and apparent retarda-
tions will be found to have been occasioned through

the absorption of anchaic ideas arlld customs from
some entirely foreign source. Nor is it difficult to
see what is the tie between man and man which re-
places by deorees those forms of reciprocity in rlghts
and duties which have their origin in the Family. Itis
Contract. { Starting, as from one terminus of history,
from a condition of society in which all the relations

of Persong are summed up in the relations of Family,

we seem to have steadily moved towards a phase of
social order in which all these relatlons arise from
the free agreement of Ind1v1duals) In Western& Ca
Europe the progress achieved ih this’ direction has
been considerable. Thus the status of the Slave has
disappeared—it has been superseded by the contrac-
tual-pelation _of the servant to_his_inaster. The
status of the Female under Tutelage, if the tutelage”
be understood of persons other than her husband, has (‘)
also ceased to exist; from her coming of age-to.her
marriage all the relations she may form are-relations

of contract. Sotoo the status of the Son under Power- =,
has no true place in the law of modern European
societies. If any civil obligation binds together the
Parent and.. the child of full age, it is one to which
only eontract gives its legal validity. The apparent
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exceptions are exceptions of that'stamp which-Jlus-
trate the rule. The child before years of discretion,
the orphan under guardianship, the adjudged lunatic,
have all their capacities and incapacities regulated
by the Law of Persons. But why? The reason is
differently exprdssed in the comventional language of
different systems, but in substance it is stated to the
-same effect by all. The great majority of Jurists are
constailt to the principle that the classes of persons
just mentioned are subject to extrinsic control on the
single ground that they do not possess the faculty of
forming a judgment on their own interests; in other
words, that they are wanting in the first &sential of ’
an engagement by Contract. ‘
The word Status may be usefully employed to
o construct a formula expressihg the law of progress
thus indicated, which, whatever be its value, seems
to me to be sufficiently ascertained. All the forms
of Status taken notice of in the Law of Persons were
derived from, and to some extent, are still coloured
"by, the powers and privileges anciently residing in
the Family. If then we employ Status, agreeably
with the usage of the best Writers,éfo signify these
personal _conditions only, and avoid applying the
term to such conditions as are the immediate or
remote result of agreement, we may say that the
movement of the progressive societies has hitherfo
b_cfn a movement from Status to_Copiract.
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. .
CHAPTER VI
THE EARLY HISTORY OF TESTAMENTARY SUCCESSION.

IF an attempt were made to demonstrate in E'ngland
the superiority of the historical method of investiga-
tion to the modes of inquiry concerning Juris-
prudence Which are in fashion among us, no depart-
ment of Law would better serve as an example.than
Testaments or Wills. Tts capabilities it owes to its
great length and great continuity. At the beginning
of its history we find ourselves in the ;fery infancy of
she social state, surrounded by conceptions which it
requires some effort of mind to realise in their an-
cient form; while here, at the other extremity of its

line of progress, we are in the midst of legal notions

which are nothing more than those same conceptions
disguised by the phraseology and by the habits of
thought which belong to modern times, and exhibit-
ing therefore a difficulty of andther kind, the diffi-
culty of believing that ideas which form part of our
everyday mental stock can really stand in nged of
analysis and examination. The growth of the Law of
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Will$ between these cxtreme points can be traced
with remarkable distinctness. It was much less in-
terrupted at the epoch of the birth of feudalism, than
the history of most other branches of law. It i, in-
deed, true that as regards all provinces of jurispru-
dence, the break caused by the division between
ancient and modern history, or in other words by the
dissolution of the Roman Empire, has beeh very
greatly exaggerated. Indolence has disinclined many
writers to be at the pains of looking for threads of
connexion entangled and obscured by the confusions
of six troubled centuries, while other inquirers, not
naturally deficient in patience and indu.stry, have
beerr misled by idle pride in the legal system of their
country, and by consequent unwillingness to confess
' its obligations to the jurisprudence of Rome. But
these unfavourable influences have had comparatively
little effect on the provipce of Testamentary Laws
The barbarians were confessedly strangers to any
.such conception as that of a Will. The best
authorities agree that there is no trace of it in

those parts of their written codes which comprise
the customs practised by them in their original seats,
and in their subsequent settlements on the edge
of the Roman Empi;*e But soon after they became
ixed with the populatlo;-;)—fT the_Roman_provinces
they .approp_gated from the Imperial jurisprudence
the conception of a Will, at first in part, and-after—
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wards in all its Integrity. The influence of the
Church had mucligg_dg__wmh_.thls‘mpld.assmﬂanon
The ecclesiastical power had_very_early succeeded to_
thosa privileges of custody and registration of Testa-
ments which several of the heathen temples Had “en-
joyed ; and even thus early it was almost exclusively
to private bequests that the religious foundations
owed their temporal possessions. Hence it is that
the decrees of the earliest Provincial Councjls per-
petually contain anathemas against those who deny
the sanctity of Wills. Here, in England, Church in-
fluence was certainly chief among the causes which
by universal acknowledgement have prevented that
discontinuity in the history of Testamentary<Law
which is sometimes believed to exist in the history of
other provinces of Jurisprudence. The_jurisdiction <
over one class of Wills was deIeO’ated to the Eccle-
ssiastical Courts, which applied to them, though not
aiways intelligently, the principles of Roman juris-
prudence ; and, though neither the Courts of Commo
Law nor the Court of Chancery owned any positiv
obligation to follow the Ecclesiastical tribunals, they;
could not escape the potent influence of a s,y,stem,_o
settled rules in course. of application by their side.
The English law of testamentar'y succession to per- }'»é
_ sonality has become a modified form of the dispen-éh
sation under which the inheritances of Roman cifizens 2
were admipistered.
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It"is not difficult to point out the extreme difference
of the conclusions forced on us by the historical treat-
ment of the subject, from those to which we are con-
ducted when, without the help of history, we merely
strive to analyse our primd-facie impressions. I sup-
pose there is nobody who, startirlg from the popular or
even the legal conception of a Will, would not imagine
that certain qualities are necessarily attached to it.

= He woyld. say, for example, that a Will necessarily
takes eﬂ’ect at death only—that it is secret not known
as a matter of course to persons, gakmg interests
ubder its provisions—that it is revocable, i.e. always
capable of being superseded by a new act of testation.
YGM to..show that there was. a time
when none of these charactemstlcs belonged to a Will.
°{ The Testdﬁn2qts from yvhmh our Wills are directly
- | descended at first took effect immediately on their exe-
cution ; they were not secret ; they were not revocable
Few legal 'agencies are, in fact, the fruit of more
.complex historical agencies than that by which a
man’s written intentions control the posthumous dis-
position of his goods. Testaments very slowly and
gradually gathered round them the qualities I have
mentioned ; and they did this from causes and under
pressure of events which may be called casual, or
which at any rate have no interest for us at present,
except so far as they have affested the history of

law. ..
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At atime When.legal theories were more abuhdant
- than at present—theories which, it is true, were for
the most part gratuitous and premature enough, but
whick nevertheless rescued jurisprudence from that
worse and more ignoble condition, not unknown to
ourselves, in which hothing like a generahsatlon is
aspired to, and law is regarded as a mere empirical
pursuit—it was the fashion to explain the ready
and apparently intuitive perception which vge have
of certain quahmes in a Will, by saying that théy
‘were natural to it, or, as the phrase would run in
full, attached toit by the Law of Nature. Nobody, I
imagine, would affect to maintain such a doctrine
when once it was ascertained that all these charatter-
istics had their origin within historical memory ; at
the same time vestiges of the theory, of which the
doctrine 1s an offshoot, linger in forms of expression
Wwhich we all of us use, and perhaps scarcely know how
to dispense with. I may illustrate this by mentioning
u position common in the legal literature of the seven-
teenth century. . The jurists of that period very com-*7 w :
monly assert that the power of Testation itself is of /.
& ANatural Lavw, that it is a right conferred by the LaW a7
) of ‘\’ature\ Their teaching, thou.gh all persons may i
not at once see the connexion, is in substance followed e
by those who affirm that the right of dictating or ’«)4? ‘
controlling the posthumous disposal of property is a *‘\’z’:‘

‘v\

necessary er ‘natural consequence of the proprictary
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rightd themselves. And every student of techhical
jurisprudence must have come across the same view,
clothed in the language of a rather different school,
which, in its rationale of this department ofe law,
treats successmn ex testamento as the mode of devolu-
tion which the propelty of déceased persons ought
primarily to follow, and then proceeds to acgount for
succession ab infestato as the incidental provision of
the laygiver for the discharge of a function which
was only left unperformed through the neglect or
misfortune of the deceased proprietor. These opinions
are only expanded forms of the more compendious
doctrine that Testamentary disposition is an_institu-

tion"of the law of Nature. It is certainly never quite
safe to promounce dogmatically as to the- rang; of
association embraced by modern minds when they
reflect on Nature and her Law; but I believe "that
most _persons, who affirm that the Testamentary
Power is of Natural Law, may be taken to imply -
,either that as a matter of fact, it is dnfversal, or that/ 2}
nations are prompted to sanction it by an omgmal An-
Stinct and impulse. With respect to the first of these
positions, I think that, when explicitly set forth, it’

can never be seriously countended for in an age which
has seen the severe restraints imposed on the_ Testa-
mentary Power. - by the Code Napoléon, and hds wit-
nessed the steady multiphcatlon of systems for which
the French codes have served as a mode}. '10 the
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second assertion we must object that if is contrary to
the best-ascertained facts in the early hlstory of. law,'
and I Venfiré to affirm genelally that, in all indi-
genolis societies, a condition of jurisprudence in which

Testamentary Apri}{ileges are not aljowed, or rather /<=

not contemplated, has preceded that later stage of

legal development in which the mere will of the Pro- ,,o4l,.

pnetor is permitted under more or less of restriction 7et..

to override the claims of his kindred in bloode

The conception of a Will or Testament cannot be
" considered by itself. It is a member, and not the
first, of a_series of conceptions. In itself a Will is
simply the instrument by which the.intention. of the
testator is declared. It must be cledr I think, that

S R s
before such an instrugnent takes its turn for dis- -

cussion, there are several preliminary points to be
examined—as for example, what is it, what sort of
right or interest, which passes from a dead man on
his decease ? to whom and in what form does it pass?
and how came it that the dead were allowed to con- -
trol the posthumous disposition of their property ?
Thrown into technical language, the dependence of
the various conceptions which contribute to the

notion of 3 Will is thus expressed. A _Will or Testa- %if‘ ¢

ment is an instrument by which the deyolution of an
inheritance is prescribed. Inheritance is a fog_m of
universal succession. A universal succession iy a

——— seanitle

SUCCQSSIOII tO a universitas juris OI' lllllVGI'Slt) of’
H N

.
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. . . . .
rights and duties. Inverting this order we Have
therefore to inquire what is a universitas juris; what -
) is a universal succession; what is _the form of-univer-
al succession ; w.

N~

sal succession which is called an inheritance? *And

there are also two further questions, independent
to some extent of the points ‘I have mooted, but
demanding solution before the subject of Wills can
be exhausted. These are, how came an inheritance
to be cantrolled in any case by the testator’s volition,
and what is the nature of the instrument by which it
came to be controlled ?
. The first question relates to the universitas juris;
that is a university (or bundle) of rights and duties.
' A universitas juris is a collection of rights and duties
lunited by the single circumgtance of their having
i :belonged at one time to some one person. It is, asit
ivere, the legal clothing of some given individual. Tt
is not formed by groupirgz together amy rights and
any duties. It can only be constituted by taking all
.the rights and all the duties of a particular person.
The tie which so connects a number of.rights of
+ property, rights of way, rights to legacies, duties of
specific performance, debts, obligations to compensate
~wrongs—which so ¢onnects all these legal privileges
and duties together as to constitute them a universitas
juris, is the fact of their having attached to some
indivldual capable of exercising them. Without this
fact there is no university of rights and daties. The
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expression universitas juris is not classical, but for the
notion jurisprudence is exclusively indebted to Roman
law ; nor is it at all difficult to seize. }We must en-
deavour to collect under one conception the whole
set of legal relatiogs in which each one of us standsL
to the rest of the World These, whatever be thelr‘
character and c composmon make up together a univer-
sitas juris ; and there is but little danger of mistake in
forming the notion, if we are only careful to femember
that duties enter into it quite as much as rights. Our
dutiés may overbalance our rights. A man may owe
more than he is worth, and therefore if a monéy
value is set on his collective legal relations he may
be what is called insolvent. But for all that the
entire group of rights and duties which centres ine

him is not the less a *juris universitds.” .
We come next to a “ universal succession.” A
universal succession is a succession to a wuniversitas
]z;zs It occurs, when. one_man is invested with
the legal clothing of another, becoming at the sanie
moment subject to all his habﬂmes and entltled to
all his rights. In order that the universal succession
r;lay be true and perfect, the devolution must take
place uno ictu, as the jurists phrase it. It is of
course ‘}-)ngfﬁe to conceive one man acquiring the
whole of the rights and duties of another at different
periods, as for example by successive purchases ; or

he might acquire them in different capacities, part as
%2
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heir, part as purchaser, part as legatee. But thougi]
the group of rights and duties thus made up should
in fact amount to the whole legal personality of a
particular individual, the acquisition would not be
'a universal succession. In order that there may be a
wtlue universal success1on, the transmission must be
such as to pass the whole aggregate of rights and
duties at the same moment and in virtue of the same
legal capacity in the recipient. The notion of ‘1:
universal succession, like that of a ¢ juris universitas,
1S permanent in jurisprudence, though in the English
legal system it is obscured by the great vaziety of
capacities in which rights are acquired, and, above:
all, by the distinction between the two great provinces
of English property, “realty * and * personality.”
The succession Of an assignee in bankruptcy to the
entire property of the bankrupt is, however, a uni-
versal succession, though, as the assignee only pays
debts to the extent of the assets, this is only a modified
form of the primary notion. Were it common among
us for persons to take assignments of all a man’s
property on condition of paying all his debts, such
transfers would exactly resemble the universal suc-
cessions known to the®cldest Roman Law. When a
Roman citizen adrogated a son, i. e., took a man, not
already under Patria Potestas, as his adoptive child,
he succeeded unquersally to the adoptive child’s estate:
i. €., he took all the property and became Liable for all
the obligations. Sevetal other forms of universal
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guccession appear in the primitive Roman Law, but
infinitely the most important and the most durable of
all was that one with which we are more immediately
concerned, Heereditas or Inheritance. Inheritance
was a universal succession, occurring at a death.
The universal syccessor was Hares or .Heir. He
stepped at once into all the rights and all the dutiés
of the dead man. He was instantly clothed with his
gntire legal person, and I need scarcely add that the
special character of the Heres remained® the same,
whether he was named by a Will or whether he took
on anintestacy. The term Heres is no more emphati-
cally msed of the Intestate than of the Testamentary
Heir, for the manner in which a man becamg Hares
had nothing to do with the legal character he sus-
tained. The dead® man’s universal successor, hog-
ever he became so, whether by Will or by Intestacy,
was his Heir. But the Heir was not necessarily a
single person. (A g}'o.up__ of _ persons, considered in
law as a single unit, n_lfigb_t_;_"s_qgcegad as co-heirs to the
Inheritance? ’
Let me now quote the usual Roman definition
of an Inheritance. The reader will be in a posi-
tion to appreciate the full force of the separate
terms. Hereditas est success$io in universum jus quod
defunctus habuit (*‘ an inheritance is a succession to
the entire legal position of a deceased man”). The
" notion was that, though the physjcal person of ‘the
deceased had perished, his degal personahcy survived

’
A4 -

- 2. .
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and desgended unimpaired on his Heir or Co-heirs,
in whom his identity (so far as the law was con-
cerned) was continued. Our own law, in constitu-
ting the Executor or Administrator the representatiye
of the deceased to the extent of his personal assets,
may serve as an illustration of the theory from which
it emanated, but, although it illustrates, it does not
explain it. The view of even the later Roman Law
required a closeness of correspondence between the
position of®the deceased and of his Heir which is no
feature of an English representation ; and, in the
primitive jurisprudence everything turned -on the
continuity of succession. Unless provision was made
in the will for the instant devolution of the testator’s
rights and duties on the Heir or Co-heirs, the testa-
rent lost all its effect.’ :

In modern Téstamentary jurisprudence, as in the
later Roman Law, the obJect of first importanee-is
the execution of the te testator s intentions. In the
anc1ent law of Rome_the subJect of corr espondmo'
carefulness was the bestowal of the Universal Succes-
sion.  One of these rules seems to our eyes a principle
dictated by common sense, while the other looks
very much like an idle crotchet. Yet that without
the second of them the*first would never have come
into being, is as certain as any proposition of the
kind can be.

In order to solve this apparent paradogz,. and to
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bring into greater clearness the train of ideas jvhich
I have been endeavouring to indicate, I must borrow
the results of the inquiry which was attempted in the
earligr portion of the preceding chapter. We saw
one peculiarity invariably distinguishing the infancy
of society. Men aue regarded artd treated, not as
individuals, but _al always as members of a partlcular

group Everybody._is_first a cmzen, and then, as a
citizen, he is a member of his o order——-of an amstocracy
omgmocracy, of an order of patricians or pl€beians ;
or, in those societies which an unhappy fate has
afflicted with a special perversion in their course of
developnfent, of a caste. Next, he is a member of a
gens, hgtiig, or clan; and lagtly, he i a memher of
h1s Jamaly. This Tast was the narrowest and most
personal relation in which he stood ; nor, paradoxical .
as it may seem, was he ever reghrded as himself, as agQ_.,
.distinet individual. HlS 1nd1wduahty,was swallowed
up in his family. I repeat the definition of a primi-
tive society given before. It has for its units, not
individuals, but groups of men united by the reality
or the fiction of b]ood-1 elationship.

It is in the peculiarities of an undeveloped society
that we seize the first trace of a universas succession.
Contrasted with the organisatidn of a modern state,
the commonwealths of primitive times may be fairly
described as consisting of a number of little despotic
governments, each perfectly distinet from the rest,
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each absolutely controlled by the prerogative of a
single monarch. But though the Patriarch, for we |,
must not yet call him the Pater-familias, had rights
- thus extensive, it is impossible to doubt thgt he
lay under an equal amplitude of obligations. If he
governed the family, it was for dts behoof. If he was
Iord of its possessions, he held them as trustee for his
children and kindred. He had no privilege or position
distinct from that conferred on him by his relation
to the petty commonwealth which he governed. The
Family, in fact, was a Corporation ; and he was its
representative or, we might almost say, its Public.
officer. e enjoyed rights and stood under duties,
but the rights and the duties were, in the contempla-
tion of his fellow-citizens and in the eye of the law,
quite as much those of the collective body as his own.
Let us considér for & moment, the effect which would
be produced by the deat}.l of such a representative.
In the eye of the law, in the view of the civil magis-
trate, the demise of the domestic authority would be
*a perfectly immaterial event. The person represent-
ing the collective body of the family and primarily
responsible to municipal jurisdiction would bear a
different name ; and that would be all.. The rights
and obligations whi¢h attached to the deceased head
of the house would attach, without breach of con-
tinuit‘y, to his successor; for, in point of fact, the_y
would be the rights and obligations of the family, and
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the, family had the distinctive characteristio of a
sorporation—that it never died. Cled1t01s would
have the same remedies against the new chieftain as
against the old, for the liability being that of the still °
existing family would be absolutely unchanged. NI
rights available to the family woul be as available
after the demise of the headship as before it—except
that the corporation would be obliged—if indeed
language so precise and technical can be properly
used of these early times—would be oblige& to sue
under a slightly modified name.

- The history of jurisprudence must be followed in
its wholeecourse, if we are to understand how gra-

dually and tardily society dissolved itself into. the
component atoms of which it is now constituted—by -

*

what insensible gradationg the relation of man toman

substituted itself for the relationof thé individual tq
his family, and of families to each other. The poin
now 1o be attended to is that even when the revolu-
tion had apparently quite accomplished itself, even

when the magistrate had in great measure assumed

the place of the Pater-familias, and the civil tribunal
substituted itself for the domestic forum, nevertheless
the whole scheme of rights and duties administered
by the judicial authorities remdined shaped by the
influence of the obsolete privileges and coloured in
every part by their reflection. There seems little
question that the devolution of the Universitas Juris,

-
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so stsenuously insisted upon by the Roman Law as
the first condition of a testamentary or intestate suc- |
cession, was a feature of the older form of society
which men’s minds have been unable to dissociate from
the new, though with that newer phase it had no true
or proper connecfion. It seemsgin truth, that the pro-
longation of a man’s legal existence in his heir, or in
a group of co-heirs, is neither more nor less than a cha-
racteristic of the family transferred by a fiction to the
individual. Succession in corporations is necessarily
universal, and tfie family was a corporation. Corpo-
rations never die. The decease of individual members
makes no difference to the collective existénce of the
aggregate body, and does not in any way affect its legal
incidents, its faculties or liabilities. Now in the idea
» of a Roman universal succession all these qualities of
A corporatirn. seem to have been transferred to the
individual citizen. His physical death is allowed to
exercise no effect on the legal position which he filled,
W the principle that that position is to be
) adjusted as closely as possible to the analogies of a

family, which, in its corporate character, was not of
course liable to physical extinction.

I observe that not a few Continental jurists have
much difficulty in comprehending the nature of the
connection between the conceptions blended in a uni-
versgl succession, and there is perhaps no topic in the
philosophy of jurisprudence on which their specula-
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tions, as a general rule, possess so little value. But
the student of English law ought to be in no danger
of stumbling at the analysis of the idea which we are
examinipg. Much light is cast upon it by a fiction
in our own system with which all lawyers are familiar.
English lawyers classifyecorporations a8 Gorporations
aggregate and Corporations sole. A Corporation
aggregate. is a true corporation, but a_ Corporation
sole is.an individual, being 2 member of a series of

md1v1duals, who is invested by a fiction with’ the
qualities of a Corporation. I meed hardly cite the
King or the Parson of a Parish as instances of Cor-
porations sole. The capacity or office is here con-
sidered apart from_the particular- person. “who_from
t“lme tp time may occupy-it, and, this capacity being
perpetual, the series of individuals who fill it are
clothed with the leading attribute of Cori)orations—-
Perpetuity. [ Now in the older, theory of Roman Law
the individual bore to the family precisely the same
relation which in the rationale of English jurispru-
dence a Corporation sole bears to a Corporation
aggregate.) The derivation and association of ideas
are exactly the same. In fact, if we say to ourselves
that for purposes of Roman Testamentary Juris-
prudence each individual citizen whs a Corporation
sole, we shall not only realise the full conception of
an inheritance, but have constantly at command the
clue to the assumption in which it originated. It is
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ag axiom with us that the King never dies,being a
Corporation sole. His capacities are instantly filled
by his saccessor, and the continuity of dominion is
not deemed to have been interrupted. With the
Romsans it seemed an equally simple and natural
process, to el’minate the facs of death from the devo-
lution of rights and obligations. The testator lived
on in his heir or in the group of his co-heiss. He was
in law the same person with them, and if any one in
his Yestamentary dispositions had even constfuctively
violated the principle which united his actual and his
posthumous existence, the law rejected the defective
instrument, and gave the inheritance to the kindred
in blood, whose capacity to fulfil the conditions of
heirship was conferred on them by the law itself, and
not by any document which by possibility might be
erroneously franted.

When a Roman cit.izen died intestate or leaving no
valid Will, his descendants or kindred became his
heirs according to a scale which will be presently
described. (The person or class of persons who suc-
ceeded did not simply represent the deceased, but, in
conformity with the theory just delineated, they con-
tinued his civil life, his legal existence.) The same
results followed” when the order of succession was
determined by a Will, but the theory of the identity
hetween the dead man and his heirs was certainly much
- older than any form of Testament qr phase of Testa-
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mentar,y jurisprudence. This indeed is the proper
moment for suggesting a doubt which will press on
us with greater force the further we plumb the depths
of this s.ubject——-whether wills would ever have come
into being at all if it had not been for ghese remark-
able ideas connected with universal succession. Tes-
tamentary law is the application of a principle which
may be explained on a variety of philosophical hy-
potheses as plausible as they are gratuitous ;dt is
interwoven with every part of modern society, and it
is defensible on the broadest grounds of general
expediency. . But the warning can never be too often
repeated, that the grand source of mistake in questions
of jurisprudence is the impression that those reasons
which actuate us at the present moment, in the main-
tenance of an existing institution, havee necessarily
anything in common with the sentiment in which the
institution originated. It is ‘certain that, in_the_ol

1)

Roman Law of Inheritance, the notion of a will orl;
testament is inextricably mixed up, I might almost|
say confounded, with the theory of a man’s posthu-.

-

mous existence in the person of his heir.

" The conception of a universal succession, firmly as
it has taken root in jurisprudenceshas not occurred
spontaneously to the framers of every body of laws.
Wherever it is now found, it may be shown to have
descended from Roman law; and with it havé come
down a host Of legal rules on the subject of Testa-
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ménts and Testamentary gifts, which modern‘practi-
tioners apply without discerning their relation to the
parent theory. But, in the pure Roman Jurlsprudence,
the principle that a2 man lives on in his Heir—the
elimination, if, we may so speak, of the fact of death
—1is too obviously for mistake the centre round which
the whole Law of Testamentary and Intestate suc-
cession is circling. The unflinching sternness of the
Romgn law in enforcing compliance with the g.overn-'
ing theory would in itself suggest that the theory
grew out of something in the primitive constitution
of-Roman society ; but we may push the proof a good
way beyond the presumption. It happens that several
technical expressions, dating from the earliest insti-
tution of wills at Rome,. have been accidentally
preserved to us., We have in Gaius the formula
of investiture by which the universal successor was
created. We have the® ancient name by which the
person afterwards called Heir was at first designated.
‘We have further the text of the celebrated clause in
the Twelve Tables by which the Testamentary power
was expressly recognised, and the clauses regulating
Intestate Succession have also been preserved. All
these archaic phrases have one salient peculiarity.
They indicate that what passed from.the. Testator to
the Heir was the Famzly, t}}ﬁy___ls, the aggregate of
rlghts and._duties contained in the Patria Potestas
and gro growing out of it. The material property is in
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three instances not mentioned at all; in two ofhers,

* it is visibly named as an adjunct or appendage of the
Family. The original Will or Testament was there-
fore in instrument, or (for it was probably not at
first in writing) q_prpcee_ding,_by which the devolu-
tion of the Family was regulated. It wasa mode of
declaring who was to have the chieftainship, in suc-
cession to the Testator. When Wills are understood

to have this for their original object, we see at once
how it is that they came to be connected with one of
the most curious relics of ancient religion and law,
the sacra, or Family Rites. These sacra were the
Roman form of an institution which shows itself
wherever society has not wholly shaken itself free
from its primitive clothing. They are the sacrifices{
and ceremonies by which the hrotheshood of the) 5S¢
family is commemorated, the pledge and the Wit-]'
ness of its perpetuity. Whatever be their nature—
whether it be true or not that in all cases they are
the worship of some mythical ancestor—they are -
everywhere employed to attest the sacredness of the
family relation ; and therefore they acquire prominent
significance and importance, whenever the continuous
existence of the Family is endangered by a change in
the person of its chief. Accordingly, we hear most
about them in connection with demises of domestic
sovereignty. Among thé Hindoos, the right t6 in-

herit a dead”man’s property is exactly co-extensive
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with ‘the duty of performing his obsequies. If the
rites are not properly performed or not performed by -
the proper person, no relation is considered as estab-
lished between the deceased and anybody surviving
him ; the Law of Succession does not apply, and
nobody can inherit the propert}.f. Every great event
in the life of a Hindoo seems to be regarded as
leading up to and bearing upon these solemnities.
If he marries, it is to have children who may celebrate
them after his death ; if he has no children, he lies
under the strongest obligation to adopt them from
- another family, “with a view,” writes the Hindoo
doctor, “to the funeral cake, the water, and the
solemn sacrifice.” The sphere preserved to the
Roman sacra in the time of. Cicero, was not less in
extent. It embraced Inheritances and Adoptions.
‘No adoption was allowed to take place without due
provision for the sacra of the family from which the
adoptive son was transferred, and no Testament was
- allowed to distribute an Inheritance without a strict °
apportionment of the expenses of these ceremonies
among the different co-heirs. The differences between
the Roman law at this epoch, when we obtain our
last glimpse of the, sacra, and the existing Hindoo
system, are most instructive. Among the Hindoos, )
the religious element in law has acquired a completei
predominance. Family sacrifices have become the
keystone of all the Law of Persons and much of the
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Law of Things.” They have even received a mon- .

. strous extension, for it is a plausible opinion that the - -

Jot Lo, sacra. BMM,,ggdﬁnrAdop%ienﬁthreatenx»ae.dis;

”’Wf“‘_

[y

- disappearance from the later jurisprudence.

. i &
self-immolation of the widow at her husband s funeral,
aprastice continued to historical times by the Hindoos,

and commemorated in the traditions of several Indo-
European races, was 4n addition grafted on the Dri-

Wthh always accompames the 1dea of sacrlﬁce, ’tg_}_lgdt
human_blood is thermpst.pneeieusfof,.aﬂ,ﬂlm_ﬂ
With the Romans, on the contrary,.the legal obliga-
tion and the rehglous duty have ceased to be blended,

The necessfcy y of Solemnising "the sacra forms no part

of the theory of civil law, but they are under the
separate jurisdiction of the College of Pontiffs. The

letters of Cicero to Atticus, which are full of allusions . .
to them, .leave no doubt that qhey constituted an "4
intolerable burden on Inheritances ; but the point ofe: .
development at which law Kreaks away from religion . '
has been passed, and we are prepared for their entire - |

In Hindoo law there is no such thmg as a true‘#;/wd/w WY
W-]ll The place filled by Wills i SLQC&EPEMY,.A_@P'
tions. " "We can now see the relation of the Testa-
mentary Power to the Faculty of Adoption, and the
reason why the exercise of either.of them could call ¢
up a peculiar solicitude for the_performance of - the

tortion of thesordinary course of Family.descent, but -
* O m -

e
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cthey aré obv1ously contrlvances for ”)reventmcr the

- descent belnw wholly mtelrupted when there is-
. no success1on of kindred to carry it on. Of the
~ two expedients Adoption, the factitious creation of g

blood-relationship, is the only one which has sug-
gested itself to the greater pirt of archaic societies
The Hindoos have indeed advanced one point on

- what was doubtless. the antique practice, by allow-
‘ing the widow to adopt when the father ha$ neg-

lected to-do so, and there ‘are in the local customs of
Bengal some faint traces of the Testamentary powers.
But to the Romans belongs pre-eminently the credit
of inventing the Will, the institution which, next to

he Contract, has exercised the greatest influence in

ransforming human society. We must be careful
not to attribyute to it in its earliest shape the functlons

. which have attended 1t In more  recent times. It

fwas at first, not a mode of distributing.a.dead man’, S0
5 goods but one among several ways_of transferrmg
: the representa,tlon of the household to- a LeV, chief.
¥The goods descend no doubt to the Heir, bpt that is

only because the government of the family carries
with it in its devolution the power of disposing of
the common stock. We are very far as yet from
that stage.in the hlstory of Wills in which they
become powerful instruments in modlfymg society -
threugh the stimulus they give to the circulation

_ of property and -the .plasticity they prdduce in pro-

L,
»
¥
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prie’;ary rights. No such consequences as the's; ap- .
pear in fact to have been associated with the Testa-
mentary power even by the latest Roman lawyers.
It will be found that Wills were never looked upon
| in the Roman commupity as a contsivance for part-
"ing Property and the Family, or for creating a
i;variety.of miscellaneous interests, but rather as a
“means of making a better provision_for_the members

of a “household _than_could_be secured throwgh the

',‘Lul_es of Intestate succession. We may suspect
indeed that the associations of a Roman with the
practice of will-making were extremely different
from those familiar to us nowadays. The habit of
regarding Adoption and Testation as modes of con-
tinuing the Family cannot but have had something
to do with the singular laxity of- Rom#&n notions as
to the inheritance of sovereignty. It is impossible.
not to see that the succesion of the early Roman
Emperors to each other was considered reasonably
regular, and that, in spite of all that had occurred,
no absurdity attached to the pretension of such
Princes as Theodosius or Justinian to style them-
selves Caesar and Augustus.

When the phenomena of primitive societies emerge
into light, it seems impossible to dispute a proposition
which the jurists of the seventeenth century con-
sidered doubtful, that Intestate Inheritance is a more
ancient institution than Testamentary Succession,

02
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As soon as this is settled, a question of much in.
terest suggests itself,{how and under what conditions *
were the directions of a will first allowed to regulate
the devolution of authority over the househola, and
consequently the posthumous distribution of pro-
perty.) The difficulty of deciding the point arises
from the rarity of Testamentary power in archaic
communities. It is doubtful whether a true power
of testation was known to any original society e.xcept
the Roman. Rudimentary forms of it occur here
and there, but most of them are not exempt from
the suspicion of a Roman origin. The Athenian
Will was, no doubt, indigenous, but then, as will ap-
pear presently, it was only an inchoate Testament.
As to the Wills which are sanctioned by the bodies of
law which have descended to us as the codes of the
barbarian conquerors of imperial Rome, they are
almost certainly Roman.® The most penetrating Ger-
man criticism has recently boen directed to' these
leges Barbarorum, the great object of investigation
being to detach those portions of each system which
formed the customs of the tribe in its original home
from the adventitious ingredients which were bor-
rowed from the laavs of the Romans. In the course
of this process, one result has invariably disclosed
itself, that the ancient nucleus of the code contains
no trace of a Will. Whatever testamentary law
exists, has been taken from Roman “jurisprudence.
Similarly, the rudimentary Testament which (as I
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am ‘informed) the Rabbinical Jewish law prdvides
- for, has been attributed to contact with the Romans.*
The only form of Testament, not belonging to a Ro-
man *or Hellenic society, which can with any reason
be supposed indigenous, is that recognised by the
nsages of the provineé of Bengal ; and the Testament
of Bengal, which some have even supposed to be an
invention of Anglo-Indian lawyers, is at most only a
rudimentary Will. .

The evidence, however, such as it is, seems to
point to the conclusion that Testaments are at first’
only allowed .to take.effect on failure of the persons w\
entitled to have the inheritance_ by right of blgod\
genuine or fictitious. Thus, when Athenian citizens
were empowered for the first time by the Laws of
Solon to execute Testaments, they were forbidden to
disinherit their direct male descendants. So, too;
the Will of Bengal is only permitted to govern the
succession so far as it is consistent with certain
overriding claims of the family. Again, the original
institutions of the Jews having provided nowhere
for the privileges of Testatorship, the latter Rabbini-
cal jurisprudence, which pretends to supply the casus
omisst of the Mosaic law, allows the power of Testa-
fion to attach when all the kindred entitled under
the Mosaic system to succeed have failed or are
undiscoverable. The limitations by which the aneient
German codes hedge in the testamentary jurispru-
lence which has been incorporated with them are
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also stgnificant, and point in the same direction.” It
is the peculiarity of most of these German laws, in
the only shape in which we know them, that, besides
“the allod or domain of each household, they recognise
several subordinate kinds or orders of property, each
of which probably represents a separate transfusion
of Roman principles into the primitive body of
Teutonic usage. The primitive German or allodial
property is strictly reserved to the kindred. Not
only is it incapable of being disposed of by testa-
ment, but it is scarcely capable of being alienated
by conveyance inter wvivos. The ancient German
law, like the Hindoo jurisprudence, makes the male
children co-proprietors with their father, and the
endowment of the family cannot be parted with
except by the consent of all its members. But the
other sorts of property, of more modern origin and
lower dignity than thes allodial possessions, are
much more easily alienated than they, and follow
.much more lenient rules of devolution. Women and
the descendants of women succeed to them, obviously
on the principle that they lie outside the sacred pre-
cinct of the Agnatic brotherhood. Now, it is on?
these last descriptions of property, and on these only, | J n;,
that the Testaments borrowed from Rome were at”
first allowed to operate.

These few indications may serve to lend additional
plausibility to that which in itself appears to be the
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most probablé explanation of an ascertained fact in
- the early history of Roman Wﬂls We have it stated.
on abundant authority "that | Testaments, during the
primttive period of the Roman State, were executed .
in the Comitia Calata, that is, in the Comitia Curlata
or Parliament of the* Patrician Burghers of Rome,
when assembled for Private Business. This mode
of exetution has been the source of the assertion,
handed down by one generation of civilians to an-
other, that every Will at one era of Roman *history
was a solemn leglslatlve enactment " But there is
10 necessity whatever for resorting to an explanation
which has the defect of attributing far too much
precision to the proceedings of the ancient assembly.
The proper key to the story concerning the execu-
tion of Wills in the Comitia Calata must no doubt -
be sought in the oldest Roman law of intestate
succession. The canons of primitive Roman juris-
prudence regulating the inheritance of relations from
each other were, so long as they remained unmodified
by the Edictal Law of the Praetor, to the following.
effect :—First, the sui or direct descendants who had A/
never been emancipated succeeded. On_the failure
of the sui, the Nearest Agnate came into their place,
that is, the nearest person or class of the kindred
who was or might have been under the same Patria
Potestas with the deceased. The third and lagt de-
gree came next, in which the inheritance devolved
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on the gfﬂi@s, that is, on the collective members of
sthe dead man’s gens or House. The House, I have -
explained already, was a fictitious extension of the
family, consisting of all Roman Patrician citizens
who bore the same name, and who on the ground
of bearing the same name, were supposed to be de-
scended from a common ancestor. Now the Patri-
cian Assembly called the Comitia Curiata®was a
Legislature in which Gentes or Houses were exclu-
sively represented. It wasa representative assembly
of the Roman people, constituted on the assumption
that the constituent unit of the state was the Gens.
This being so, the inference seems inevitable, that the
oomsance of Wills by the Comitia was connected
Wlth the rlghts of the Gentiles, and was intended to
secure them in their privilege of ultimate inherit-
ance. The whole apparent anomaly is removed, if
'we suppose that a Testament could only be made
when the Testator had no gentiles discoverable, or,
when they waived their_claims, and that every
"Testament was submitted to the General Assembly
of the Roman Gentes, in order that those aggrieved
by its dispositions might put their veto upon it if
_they pleased, or bV allowing it to pass might be
\presumed to have renounced their reversion. It is
poss1ble that on the eve of the publication of the

Twelwe Tables this vetoing power may have been
greatly curtailed or only occasionally and capriciously
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exercised. It is much easier, however, to intlicate
- the meaning and origin of the jurisdiction confided®
to the Comitia Calata, than to trace its gradual de-
velopment or progressive decay.

The Testament to which the pedigree of all modern @‘;C
Wills may be traced *is not, however, the Testament .~
exccuted in the Calata Comitia, but another Testi-
ment designed to compete with it and destined to
supérsede it. The historical importance of this
early Roman Will, and the light it casts on much
of ancient thought, will excuse me for describing it

3

at some length.

When the Testamentary power first discloses itself
to us in legal history, there are sigris- that,” like
almost all the great ,Roman institutions, it was
the subject of contention between phe Patricians
and the Plebeians. The effect of the politica
maxim, Plebs Gentem mon habet, “a Plebeian
cannot be a member of a house,” was entirely to
exclude the Plebelans from the Comitia Curiata.,
Some critics have accordingly supposed that a
Plebeian could not have his Will read or recited
to the Patrician Assembly, and was thus deprived
of Testamentary privileges altogether. Others have
been satisfied to point out the hardships of having
to submit a proposed Will to the unfriendly juris-
diction of an assembly in which the Testator was
not represented. Whatever be the true view, a form
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of Testament came into use, which has all the c'ha-_
r;cterlstlcs of a contrivance intended to evade some
dhl_s_tasteful obligation. The Will in question was a
‘conveyance nter vives, a complete and irrevocable
alienation of the Testator’s family and substance to
the person whom he meant tb be his he1r - The
strict rules of Roman law must always have per-
mitted such an alienation, but when the transaction
was intended to have a posthumous effect, there thay
have been disputes whether it was valid for Testa-
mentary purposes without the formal assent of the
Patrician Parliament. If a difference of opinion
existed on the point between the two classes of the
Romédn population, it was extinguished, with many
other sources of heartburning, by the great Decem-
viral compromise. The text of the Twelve Tables
is still extant which says, “ Pater familias uti de
pecunid tuteldve ret sue legdssit, ita jus esto”—a law
which can hardly have had any other object than the
legislation of the Plebeian Will.

It is well known to scholars that, ce;ntpriesﬂ_,after__
the Patrician Assembly had ceased to be the legis-
lature of the Roman State, it still continued to hold
‘formal sittings for the convenience of private busi-
ness. Consequently,. at a period long subsequent
to the publication of the Decemviral Law, there is
reasor to belicve that the Cpmitia Calata still as-
sembled for the validation of Testaments. - Its pro-

——
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babfe functions may be best indicated by saying
- that it was a Court of Registration, with the under-*
standing, however, that the Wills exhibited were not
enrolled, but simply recited to the members, who
were supposed to take note of their tenor and to
commit them to memdry. It is very likely that this
form of Testament was never reduced to writing
at all, ‘but at all events if the Will had been ori-
ginally written, the office of the Comitia was cer-
tainly confined to hearing it read aloud, the docu-
ment being retained afterwards in the custody of
the Testator, or deposited under the safeguard of
some religious corporation. This publicity may have
been one of the incidents of the Testament_execuited
in the Comltla Calata which brought it_into _popular
disfavour. In the early years of the Empire the
Comitia still held its meetings, but they seem to
have lapsed into the merests form, and few Wills, or
none, were probably presented at the periodical
sitting. -

It is the ancient Plebeian Will—the alternative
- of the Testament just described—which in its remote
effects has deeply modified the civilisation of the
! modern world. It acquired at Rome all_the popn-
larlty whlch the Testament!submltted to the Calata
Comitia appears to have lost (The key to all its
characteristics lies in its descent from the munci-
pium, or ancient Roman conveyance, a procég&ihgtg
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which we may unhesitatingly assign the pal'en.tage
cof two great institutions without which modern -
society can scarcely be supposed capable of holding
together, the Contract and the Will.) The Mancipium,
or, as the word would exhibit itself in later Latinity,
the Mancipation., carries us Back Dby its incidents
to the infancy of civil society. As it sprang from
times long anterior, if not to the invention, at all
events to the popularisation, of the art of writing,
gestures, symbolical acts, and solemm phrases take
the place of documentary forms, and a lengthy and
intricate ceremonial is intended to call the atten-
tion of the parties to the importance of the trans-
action, and to impress it on the memory of the wit-
nesses. The imperfection, top, of oral, as compared
with written,_ testimony necessitates the multipli-
eation of the witnesses and assistants beyond what
in later times would be reasonable or intelligible
limits.

The Roman Mancipation required the presence
first of all of the parties, the vendor and vendee,
*~or we should perhaps rather say, if we are to use
modern legal language, the grantor and grantee.
There were also no less than five witnesses; and an
anomalous personage, the Libripens, who brgught_
with him a pair of scales to weigh the uncoined ¢op-
perﬁ@ol ancient Rome. The Testament we are

considering—the Testament per @s et libram, * with
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the’ copper dnd the scales,” as it long continued to
be technically called—was an ordinary Mancipas
tion with no change in the form and hardly any in
worls. The Testator was the grantor; the ﬁve}
witnesses and the libripens were present and the
place of grantee whs taken by “a_person ] kn_ow_gg‘
techmcally as the famzlwe _emptor,, the Purchaser.
of the* Family. The ordinary ceremony of a Man-
mpﬁfﬁion was then proceeded with. Certain_ formal:
gestures were made and sentences pronouncéd. The
Emptor familie simulated the payment of a frice |
by striking the scales with a piece of money, and !
finally the Testator ratified what had been done;
in a set form of words called the ‘ Nuncupatio ” Sf'

pubhcatlon of the transaction, a phrase which, I
need scarcely remind the lawyer, has had a long *
history in Testamentary jurisi)rude;lce. It is ne- -
cessary to attend particylarly to the character of
the person called famulie emptor. There is no
doubt that at first he was the Heir himself. The-
Testator conveyed to him outright his whole
“ familia,” that is, all the rights he enjoyed
over and through the family ; his property, his
slaves, and all his ancestral privileges, together,
on the other hand, with all his duties and obliga- .
tions.

With these data before us, we are able to note
several remarkable points in which the Mancipatory
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Testament, as it may be called, differed in its pr.imi-

stive form from a modern Will. As it amounted to a *

conveyance out-and-out of the Testator’s estate, it '

was not revocable. There could be no new exercise v
'+ of a power which had been exhausted.

Again, it was not secret. The Familizz Emptor, &8
being himself the Heir, knew exactly what his
rights_ were, and was aware that he was irreversibly
entitled to the inheritance; a knowledge which®the
violence$ inseparable from the best-ordered ancient
sock‘ty rendered extremely dangerous. But perhaps
the most surprising consequences of this relation of
Testaments to Conveyances was the immediate vesting rz
of the Inheritance. in the Heir. This has scemed so
incredible t6 not a few civilians, that they have spoken

* of the Testator’s estate as vesting conditionally on
the Testator’s death, or as granted to him from a
time uncertain, i.e. the death of the grantor. But
down to the latest period of Roman jurisprudence
there was a certain class of transactions which never
admitted of being directly modified by a condition,
or of being limited to or from a point of time. In
technical language they did not admit conditio or dies.
Mancipation was one of them, and therefore, strange
as it may seem, we are forced to conclude that the
, primitive Roman. Will took effect .at once, even
.though the Testator survived his act_of Testation.

{It is indeed likely that Roman citizens or1g1nally

+
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matle their Wills only in the article of death, agd that
a provision for the continuance of the Family effected
by a man in the flower of life would take the form
rather of an Adoption than of a Will.  Still we must,
believe that, if the Testator did recover, he could only
continue to govern his household by the sufferance
of his Heir.

Two or three remarks should be made before I ex-
plain how these inconveniences were remedied, and
how Testaments came to be invested with th® charac-
teristics now universally associated with them. The
Testament was not necessarily written: at_first, it «/
seems to have been.invariably oral, and, even in later
times, the instrument declaratory of the bequests was
only incidentally connected with the Will and formed
no essential part of it. It bore in fact exactly the *
same relation to the Testament which the deed lead-
ing the uses bore to the Fines and Recoveries of old
English law, or which the charter of feoffment bore
to the feoffment itself. Previously, indeed, to_the
Twelye Tables, no Wr1t1ng would_have been of the
shghtest use, for the Testator had no power of giving
lega(nes and the only persons who could be advan-
taged by a will were the Heir or Co-heirs. But the”
extreme generality of the clause in the Twelve Tables
soon produced the doctrine that the-heir must take
the inheritance burdened by any directions whieh the "
Testator might give h1m or, in other words, take 1ttl
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subject to leghcies. .Written testamentary instru-

Jments assumed thereupon a new value, as a security
‘against the fraudulent refusal of the heir to satisfy
_the legatees ; but to the last it was at the Testator’s

pleasure to rely exclusively on the testimony of the
witnesses, and t® declare by eword of mouth the
legacies which the familie emptor was commissioned
to pay. .
Theterms of the expression Emptor familiee dergand
notice. *' Emptor " indicates that the Will was literally
a saie, and the word ¢ familiz,” when compared with
the phraseology in the Testamentary clause in the

Iwelve Tables, leads us to some instructive conclu- :

s;ons. - “ Familia,” in classical Latinity, means always

property or substance is understood to pass &s an

adjunct or appendage of his household. Turning to -

the law of the Twelve Tables, it will be seen that it

"speaks of tutela rei suce, “the guardianship of his sub-
stance,” a form of expression which is the exact reverse

of the phrase just examined. There does not therefore
appear to be any mode of escaping from the .conclu-
sion, that even at ah era so comparatively recent as
that of the Degemviral compromise, terms dencting
“household ” and * property ” were blended in- the
current phraseology. If a man’s household had been

"a man’s slaves. Here, however, and- generally in the -
! language of ancient Roman law, it mcludes all per:’
',’/sons under his’ Potestas, and the Testator’s material
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spoken of as his property we might have explgined
, the expression as pointing to the extent of the Patria &
Potestas, but, as the interchange is reciprocal, We -
must allow that the form of speech carries us back to
that primeval period in which property is owned by
the family, and the family is governell by the citizen,
0 that the members of the community do not own
their property and their family, but rather own their
property through their family. :
At an epoch not easy to settle with precisfon, thea«ﬁ”
Roman Preators fell into the habit of acting up’bn voL
Testaments solemnised in closer conformity with the
&Spll‘lﬁ than the letter of the law. Casual dlspensatlons
became _isensibly the ectablished practice, till® ab ”
~ length a wholly new form of Will was matured and
‘regularly enorafted on the Edictal J ur1sprudence .
of \its’ 1mpregnab111ty from the Jus Honommum or
"E_qamty__of_ Rome, The Prestor of some paruculm
-year must have inserted a clause in his Inaugural
Proclamation declaratory of his intention to sustain
all Testaments which should have been executed with
such and such solemnities ; and, the reform having
been found advantageous, the article relating to it
must have been again introducéd by the Preetor’s.
successor, and repeated by the next in office, till at
length it formed a recognised portion of that body of
- jurisprudence which from these successive incorpora-
P
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tions,was styled the Perpetual or Conttnuous Efict.
«On examining the conditions of a valid Preetorian ,
Will they will be plainly seen to have been deter-
mined by the requlrements of the Mancipatory- Tes-.
tament, the innovating Prastor havmg obviously pre-
scribed to himself the retentior of the old formalities
just so far as they were warrants of genumeness or
securities against fraud. At the execution.of the
Mancipatory Testament seven persons had beenepre-

- sent bésides the Testator. Seven witnesses were 0 )
accordingly essential to the Praetorian Will ; two of
them corresponding to the libripens and familice
emptor, who were now stripped of their symbolical
character, and were merely present for the purpose of
supplying their testimony. _l:To emblematic ceremony

+  was gone through; the Will was merely recited; but (,
then it is probable (though not absolutely certain)
that a written instrument _was necessary to perpetuate
the evidence of the Testator’s dispositions. At all
events, whenever a writing was read or exhibited as a

" iperson’s last Will, we know certainly that the Preeto-
rian Court would not sustain it by special intervention, /

[ unjess each of the seven witnesses had severally affixed, 3 )

'h],S seal to the outside. This is the first appeara,nce
of sealmg in the history o of Jurlsprudence, considered

. as a mode of authentication. The use of seals, how-
ever, as mere fastenings, is doubtless of much higher
antiquity ; and it appears to have been knpwn to the

Hebrews. We may observe, that the seals of Roman
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Wills, and- other documents of importance, did not

- only serve as the index of the present or assent’
of the signatary, but were also literally fastenings
which had to be broken before the writing could be
inspected.

The Edictal Law would therefore enforce the dis-
positions of a Testator, when, instead of being sym-
bolised through the forms of man(:lpatlon, they were
simply evidenced by the seals of seven witnesses.
But it may be laid down as a general pr: 0pos1t10n that
the principal qualities of Roman property were in-
communicable except through processes which were &:»«w»;‘
supposed to be coeval with the origin of the Civil Law.

“z The Prator therefore could not confer an Inheritance
on anybody. He could not place the Heir or Co-heirs
in that very relation in which the, Test‘(}tor had him-
self stood to his own rights and obligations. All he »
could do was to confer on the person designated as
Hen' the practical enjoyment of the property be-
queathed and to give the force-of legal acquit- .

‘tances to his puyments of the Testator’s debts.
When he exerted his powers to these ends, the
Praetor was technically said to communicate the
Bonorum Possessio. The Heir specially inducted
under these circumstances, or Bonorum Possessor,
had every proprietary privilege of thé Heir by the
Civil Law. He took the profitsand he could alienate,
but then, for all his remedies for redress against
r3
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wrong, he must go, as we should phrase it, not to the
* Common Law, but to the Equity side of the Praetorian :
Court. No great chance of error would be incurred
by describing him as having an equitable estate In the
inheritance ; but then, to secure ourselves against
being deluded by the analogy,*we must always recol-
lect that in one year the Bomorum Possessio was
operated upon by a prmc1ple of Romai Law kuowi
M as Usucaplon, and the Possessor became Quiritarian
Qwner “of all the property comprised in the in-
herl’E:;hce
We know too little of the older law of Civil Pro-
cess to be able to strike the balance of advantage
and disadvantage between the different classes of
remedies supplied by the Prwetorian Tribunal. It is
certain, howeyer, that, in spite of its many defects, the
* Mancipatory Testament by which the universitas juris
devolved at once and unimpaired was never entirely
superseded by the new Will ; and at a period less
. bigoted to antiquarian forms, and perhaps not quite
alive to their significance, all the ingenuity of the
1 Jurisconsults seems to have been expended on the
1mprovement of the more venerable instrument. At
-the era of Gaius, which is that of the Antonine Casars,
the great blemishes of the Mancipatory Will had been
removed. (riginally, as we have seen, the essential
character of the formalities had required that the
Heir himself should be the Purchaser of the Family,
and the consequence was that he not only instantly
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acql.lired a vested interest in the Testator’s Property

but was formally made aware of his rights. _But the”
age of Gaius permitted some unconcerned person to ;ﬁ‘im
g ofﬁqmte as Purchaser of the F amlly _The Heir,
therefore, was not necessarﬂy mformed of the succes-
sion to which he was destined ; and Wills thence-
forward acquired the property of secrecy. 'The sub-
stitution of a stranger for the actual Heir in the
functions of “Familie Emptor” had other ulterior
consequences. As soon as it was legalised, a “Roman
Testament came to consist of two parts or stages,—
a Conveyance, which was a pure form, and a Nuncu-
patio, or Publication. In this latter passage of the
proceeding, the Testator either orally declared to the
assistants the wishes which were to be executed after
his death, or produced a written ,documpent in which

\

X’

his wishes were embodied. It was not probably till
attention had been quite dragvn off from the imaginaryl
Conveyance, and concentrated on the Nuncupatio:
as the essential part of the transaction, that WIHS».
were allowed to become revocable. L
I have thus carried the pedigree of Wills some
way down in legal history. The root of it is the
old Testament “with the copper and the scales,”-
founded on a Mancipation or Conveyance. This an-
cient Will has, however, manifold defects, which are
remedied, though only indirectly, by the Pratorian
law. Meantime the ingenuity of the Jurisconsults
effects, in the Common-Taw Will or Mancipatory

.
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. (4
Testfment, the very improvements which the Prator

*may have concurrently carried out in Equity. These *

last ameliorations depend, however, on mere legal dex-
terity, and we see accordingly that the Testamentary
Law of the day, of Gaius or Ulpian is only transi-
tional. What changes next énsued we know not;
but at length just before the recoustruction of the
jurisprudence by Justinian, we find the subjects of
the Eastern Roman Empire employing a form of "Will
of which the pedigree is traceable to the Pratorian
Testament on one side, and to the Testament “ with
the copper and the scales,” on the other. Like the
Testament of the Prator, it required no Mancipa-
tion, and was invalid unless sealed by seven witnesses.
Like the Mancipatory Will, it passed the Inheritance
and not merely a Bpnorum Possessio. Several, how-
*ever, of its most important features were annexed by
positive enactments, andsit is out of regard to this
threefold derivation from the E@Miet from
. the_ Ca.v,lLLaW, and from the Imp_ema.L_Qgpstltutlons,
~ that Justinian speaks of the Law of Wills in his own
; day as Jus Trzpeqﬁtum The new Testament thus
described is the one generally known as the Roman
Will. But it was_the Will of the Eastern Empire
only; and the researches of Savigny have shown that

in Western Europe the old Mancipatory Testament, -

with all its apparatus of conveyance, copper, and
gcales, continued to be the form in use far down in
the Middle Ages.
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CHAPTER VII,

ANCIENT AND MODERN IDEAS RESPECTING WILLS AND
. SUCCESSIONS.

ALTHOUGH there is much in the modern European
Law of Wills which is intimately connected with the
oldest rules of Testamentary disposition practised
among men, there are nevertheless some important
differences between ancient and modern ideas on the
subject of Wills and Successions. Some of the points
of difference I shall endeavour to illustrate in this
chapter. . .

At a period, removed several centuries from the era
of the Twelve Tables, wedind a variety of rules en-
grafted on the Roman Civil Law with the view of
limiting the disinherison of children; we have the ju--
risdiction of the Preator very actively exerted in the
same interest; and we are also presented with a new
remedy, very anomalous in character and of uncer-
tain origin, called the Querela Inofficiosi Testamenti,
“ the Plaint of an Unduteous Wlll "~ directed to the
reinstatement of the issue in inheritances from which
they had been unjustifiably excluded by a father’s
Testamernt. Comparing this condition of the law



218 DISINHERISON OF CHILDREN. CHAP. VII,

with %the text of the Twelve Tables which concedes
‘in terms the utmost liberty of Testation, several
writers have been tempted to interweave a good deal
of dramatic incident into their history of the "Law
Testamentary.  Thej tell us of the boundless li-
cense of disinherison in which' the heads of families
instantly began to indulge, of the scandal and injury
to public morals which the new practices engeﬁdered,
and of the applause of all good men which hailed
the courage of the Prewmtor in arresting the progress
of paternal depravity. This story, which is not
without some foundation for the principal fact it
relates, is often so told as to disclose very serious
misconceptions of the principles of legal history.
The Law of the Twelve Tables is to be explained by
the character of the age in which it was enacted.
It does not license a tendency which a later era
thought itself bound to eounteract, but it proceeds
on the assumption that no such tendency exists, or
.perhaps we should say, in ignorance of the possi-
bility of its existence. There is no likelihood that -
Roman citizens began immediately to avail them-
selves freely of the power to disinherit. It is
against all reason gnd sound appreciation of history
to suppose that the yoke of family bondage, still
patiently submitted to, as we know, where its pres-
sure® galled most cruelly, would be cast off in the
very particular in which its incidence in" our own
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day.is not otherwise than welcome. The Law of
* the Twelve Tables permitted the execution of Testa-
ments in the only case in which it was thought
ﬁossible that they could be eig(_:"u_?ed, viz., on failure
‘of children and. proximate kindred. It did not
forbid the disinherisoh of direct déscendants, inas-
much as it did not legislate against a contingency
which 110 Roman lawgiver of that era could have con-
templated. No doubt, as the offices of family affec-
tion progressively lost the aspect of primary I;ersonal
duties, the disinherison of children was occasionally
attempted. But the interference of the Pretor, so
far from being called for by the universality of the
abuse, was doubtless first prompted by the fact that
such instances of unnatural caprice were few and
exceptional, and at conflict wifh the current mo-
rality.

Testamentary Law are of a very different kind. It
is remarkable that a Will never seems to have been

The indications furnished by this part of Roman

- regarded by the Romans as a means of disinheriting

a Family, or of affecting the unequal distribution of
a patrimony. The rules of law preventing its being
‘turned to such a purpose, increase in number and
stringency as the jurisprudence unfolds itself; and
these rules correspond doubtless with the abiding
sentiment of Roman society, as distinguished from
occasional- variations of feeling in individuals. It
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would rather seem as if the Testam.entary Power
* were chiefly valued for the assistance it gave in
\.~ making provision for a Family, and in dividing the
inheritance more evenly and fairly than the Law of
Intestate Succession would have divided it. If this
be the true reat.iing of the gefieral sentiment on the
point, it explains to some extent the singular horror
of Intestacy which always characterised the Roman.
No evil seems to have been considered a hehvier
visitation than the forfeiture of Testamentary pri-
vileges; no curse appears to have been bitterer than
that which imprecated on an enemy that he might
die without a Will. The feeling has no counterpart,
or none that is easily recognisable, in the forms of
opinion which exist at the present day. . All men at
* all times will goubtl.ess prefer chalking out the desti-
nation of their substance to having their office per-
formed for them by the law ; but the Roman passion
for Testacy is distinguished from the mere desire
Sto indulge caprice by its intensity; and it has, of
“course, nothing whatever in common with that
pride of family, exclusively the creation of feudal-
ism, which accumulates one description of property
in the hands of a single representative. It is pro-
kable, & priors, that it was something in the rules of
Tutestate Succession which caused this vehement pre-
feremnce for the distribution of property under a Testa-
ment over its distribution by law. The-difficulty,
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how.ever, is, that on glancing at the Roman Law of
Intestate Succession in the form which it wore fore
many centuries before Justinian shaped it into that
scheme of inheritance which has been almost univer-
sally adopted by modern lawgivers, it by no means
strikes one as remark#bly unreasonable or inequitable.

On the contrary, the distribution it prescribes is so
fair and rational, and differs so little from that with
whi¢h modern society has been generally contented,
that no reason suggests itself why it should have
been regarded with extraordinary distaste, especially
under a jurisprudence which pared down to a
narrow compass the testamentary privileges of per-
sons who had children to provide for. We should
. rather have expected that, as in France at this
moment, the heads of families would genera,lly save
themselves the trouble of executmg a Wﬂl and allow
the Law to do as it pleaged with their assets. I
think, however, if we look a little closely at the pre-
Justinianean scale of Intestate Succession, we shall
discover the key to the mystery. The texture of the
law consists of two distinct parts. One department
of rules comes from the Jus Civile, the Common-Law
of Rome ; the other from the Edict of the Prator.
The Civil Law, as I have alrea('iy stated for another
purpose, calls to the inheritance only three orders of
successors in their turn; the Unemanmpated children,
the nearest class of Agnatic kindred, and the Gentiles.
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Between these three orders, the Prator interpolates

*various classes of relatives, of whom the Civil Law
took no notice whatever. Ultimately, the combination
of the Edict and of the Civil Law forms a table of
succession rot materially different from that which
has descended to the generality of modern codes.

The point for recollection is, that there must
anciently have been a time at which the rules of the
Civil Law determined the scheme of Intestate Suc-

:M cession °exclusively, and at which the arrangements
of the Edict were non-existent, or not consistently
carried out. We cannot doubt that, in its infancy,
the Pretorian jurisprudence had to contend with
formidable obstructions, and it is more than probable
that, long after popular sentiment and legal opinion
had acquiesced in it, the modifications which it
periodically introduced were governed by no certain
principles, and fluctuateds with the varying bias of
successive magistrates. The rules of Intestate Suc-
cession, which the Romans must at this period have
practised, account, I think—and more than account
—for that vehement distaste for an Intestacy to
which Roman society during so many ages remained
constant. The order of succession was this: on the
death of a cijc-i”z'ma;iﬂg; no will or no valid will, his

i Unemancipated children became his Heirs. His
emancipated sons had no share in_the inheritance.
If he left no direct descendants living at his death,
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the .neare_gt _grade of_the_Agnatic kindred succegded,
but no part of the inheritance was given to any_rela-.
tive_united (however closely) with the dead man
'éh;;Qggh_fﬁmale,‘despents.: All the other branches
of the family were excluded, and the inheritance
escheated_to_the Gemtiles, or entire’body of Roman
citizens bearing the same name with the deceased.
So that on failing to execute an operative Testament,

a Roman of the era under examination left. his

emancipated children absolutely without pfovision,
while, on the assumption that he died childless, there
was imminent risk that his possessions would escape
from the family altogether, and devolve on a number
of persons with whom he was merely connected by
the sacerdotal fiction that assumed all members of the
same gens to be descended from a common ancestor.
The prospect of such an issue is in ltself a nearly
sufficient explanation of thg popular sentiment ; but,
in point of fact, we shall only half understand it, if
we forget that the state of things I have been de-
scribing is likely to have existed at the very moment}
when Roman society was in the first stage of its
transition from its primitive organisation in detached
families. The empire of the father had indeed re-
ceived one of the earliest blows directed at it through
the recognition of Emancipation as a legitimate
usage, but the law, still considering the Ratria
Potestas to be the root of family connection, perse-
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vered in looking on the emancipated children as
«strangers to the rights of kinship and aliens from -
the blood. We cannot, however, for a moment sup-
pose that the limitations of the family imposed by
legal pedantry had their counterpart in the natural
affection of parefits. Family sttachments must still’
have retained that nearly inconceivable sanctity and
intensity which belonged to them under the Pa-
triarchal system ; and so little are they likely to
have been extinguished by the act of emancipation,
that the probabilities are altogei:her the other way.
It may be unhesitatingly ‘taken for granted that'
enfranchisement from the father’s power was a de-
monstration, rather than a severance, of affection—a
mark of grace and favour accorded to the best-beloved
« and most esteemed of the children. If sons thus.
honoured abové the rest were absolutely deprived of
thelr heritage by an Intestacy, the reluctance to in-
cur it requires no farther explanation. We mlght
have assumed a priori that the passion for. Testacy
fwab generated by some moral injustice entailed by
" the rules of Intestate succession ; and here we find
- “hem at variance with the very instinct by which
early society was cemented together. It is possible
to put all that has“been urged in a very succinct
form. Evely dominant sentiment of the pr1m1t1ve
Romgan$ was entwined with the relations of the family.
BL.t')yhat was the Family ? The Law defined it one

4
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way-—natural 4ffection another. In the conflict, be-
. tween the two, the feeling we would analyse grew up,
taking the form of an enthusiasm for the institution
by which the dictates of affection were permitted to
determine the fortunes of its objects.

I regard, thereforé,ethe Roman Rorror of Intes- :
tacy as a monument of a very early conflict between
ancient daw and slowly changing ancient sentiment'
on the subject of the Family. Some passages in
the Roman Statute-Law, and one statute irf parti-
cular which limited the capacity for inheritance
possessed by women, must have contributed to keep
alive the feeling; and it is the general belief that
the system of creating Fidei-Commissa, or bequests
in trust, was devised to evade the disabilities im-
posed by those statutes. But the feeling itself, in
its remarkable intensity, seems to point back to some,
deeper antagonism between law and opinion ; nor
is it at all wonderful that the improvements of
jurisprudence by the Prastor should not have extin-
guished it. Everybody conversant with the philo- f
sophy of opinion is aware that a sentiment’ by no .
means dies out, of necessity, with the passmd awav("
of the circumstances which produced it. 'It° may
long survive them; nay, it may afterwards attaing
to a pitch and climax of intensity which 1€ nevern.
attained during their actual continuance. £

e
The view of a Will which regards it as conferriug
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the power of diverting property from the Fanily,
or of distributing it in such uneven proportions as
the fancy or good sense of the Testator may dictate,
is not older than that later portion’ of the Middle
Ages in which Feudalism had completely - con-
solidated itself.® When modern jurisprudence- first
shows itself in the rough, Wills are rarely allowed to
dispose with absolute freedom of a dead man’s assets.
Wherever at this period the descent of property
was refulated by Will—and over the greater part
of Europe moveable or personal property was the
subject of Testamentary disposition—the exercise
of the Testamentary power was seldom allowed to
interfere with the right of the widow to a definite
share, and of the children to certain fixed propor-
tions, of the devolving inheritance. The shares of
.the children,®as their amount shows, were deter-
mined by the authority of Roman law. The pro-
vision for the widow was attributable to the exer-
tions of the Church, which never relaxed its solicitude
! for the interest of wives surviving their hushands—
" winning, perhaps, one of the most arduous of its tri-
¢ umphs when, after exacting for two or three centuries
an express promise from the husband at marriage to
endow his wife, it at length succeeded in engrafting
the principle of Dower on the Customary Law of
all Western Europe. Curiously enough, the dower
of lands proved a more stable institution than the
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anaiogous and more ancient reservation of certain
. shares of the personal property to the widow ands
children. A few local customs in France maintained
the right down to the Revolution, and there are traces
of similar usages in England ; but on the whole the
doctrine prevailed that moveables ‘might be freely
disposed of by Will, and, even when the claims of
the widow continued to be respected, the privi-
leges of the children were obliterated from juris-
prudence. We need not hesitate to attriBute the
change to the influence of Pumocremture As the
Feudal law_of land practically dlsmherlted all the
children in favour of one, the equal distribution even
of those sorts of property which might have been
equally divided ceased to be viewed as a duty. Tes-
taments were the principal mstruments employed
in producing inequality, and in this condition of
things originated the shade, of difference which shows
itself between the ancient and .the modern con-
ception of a Will. But, though the liberty of
bequest, enjoyed through Testaments, was thus an'
accidental fruit of Feudalism, there is no broader
distinction than that which exists between a system’
of free Testamentary disposition and a system, like
that of the Feudal land-law, under which property
descends compulsorily in prescribed lines of devolu-
tion. This truth appears to have been lost sight of
by the authors of the French Codes. In the social

0
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fabric which they determined to destroy, they.saw
. Primogeniture resting chiefly on Family settle- -
ments, but they also perceived that Testaments
were frequently employed to give the eldest son
precisely the same preference which was reserved
to him under %the strictest of entails. In order,
therefore, to make sure of their work, they not
only rendered it impossible to prefer the eldest
son to the rest in marriage-arrangements, but*they
almost® cxpelled Testamentary succession from the
law, lest it should be used to defeat their funda-
mental principle of an equal distribution of pro-
perty among children at the parent’s death. The
result is that they have established a system of
small perpetual entails which is infinitely nearer
akin to the system of feudal Europe than would be
.a perfect liberty of .bequest. The land-law of Eng-
land, “the Herculaneum of Feudalism,” is certainly
much more closely allied to the land-law of the Mid-
dle Ages than that of any Continental country, and
' 'Wills with us are frequently used to aid or imitate
that preference of the eldest son and his line which
is a nearly universal feature in marriage settle-
ments of real property. But nevertheless feeling and
opinion in this country have been profoundly affected
by the practice of free Testamentary disposition ; and
it appears to me that the state of sentiment in a
great part of French society, on the subject of the
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conservation *of property in families, is much, liker
that which prevailed throughout Europe two or threes
centuries ago than are the current opinions of
Englishmen.

The mention of Primogeniture introduces one of
the most difficult problems of historical jurispru-
dence. Though I have not paused to explain my
expressions, it may have been noticed that I have
frequently spoken of a number of ¢ co-heirs” as
placed by the Roman Law of Succession *on the
same footing with a single Heir. In point of fact,
we know of no period of Roman jurisprudence at
which the place of the Heir, or Universal Succes-
sor, might not have been taken by a group of co-
heirs. This group succeeded as a single unit, and
the assets were afterwards divided among them in 2
separate legal proceeding. When the ‘Succession was
ab intestato, and the group consisted of the ¢hildren
of the deceased, they each took an equal share of
the property ; mnor, though males had at one time
some advantages over females, is there the faintest
trace of Primogeniture. The mode of distribution
is the same throughout archaic jurisprudence. It
certainly seems that, when civil society begins and
families cease to hold together through a series of
generations, the idea which spontaneously suggests
itself is to divide the domain equally among the mem-
bers of each successive generation, and to reserve no

Q2
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privilege to the eldest son or stock.’ Some pécu-
oliarly significant hints as to the close relation of this .
phenomenon to primitive thought are furnished by
systems yet more archaic than the Roman. Among
the Hindoos, the instant a son is born, he acquires «
vested right in *his father’s property, which cannot
be sold without recognition of his joint-ownership.
On the son’s attaining full age, he can sometimes
compel a partition of the estate, even against' the
consent®of the parent; and, should the parent ac-
quiesce, one son can always have a partition even
against the will of the others. On such partition
taking place, the father has no advantage over his
children, except that he has two of the shares in-
stead of one. The ancient law of the German
tribes was exceedingly similar. The allod or domain
of the family ‘was the joint property of the father
and his’sons. It does not, however, appear to have
been habitually divided even at the death of the
parent, and in the same way the possessions of a
) Hindoo, however divisible theoretically, are so rarely
distributed in fact, that many generations constantly
succeed each other without a partition taking place,
and thus the Family in India has a perpetual tendency
to expand into the Village Community, under con-
ditions which F shall hereafter attempt to elucidate.
All this points very clearly to the absolutely equal
division of assets among the male children at death as
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the practice most usual with society at j}}_{iﬂpepi(\d
* when family dependency is in the first s}cagesﬁof‘
disintegration.  Here then emerges the historical
difficulty of Primogeniture. The more clearly we
perceive that, when the Feudal institutions were in
process of formation, there was no source in the
world whence they could derive their elements but
the Roman Law of the provincials on the one hand
and’the archaic customs of the barbarians on the
other, the more are we perplexed at first s.ight by
our knowledge that neither Roman nor barbarian
was accustomed to give any preference to the eldest
son or his line in the succession to property.
Primogeniture did not belong to the Customs which,
the barbarians practised on -their first establishment
within the Roman Empire. (It is known to have had
its origin in the begnefices or beneficiary gifts of the
invading chieftains. Thesg benefices, which were Qc
casionally conferred by the earlier immigrant kings,
but were distributed on a great scale by Charlemagne,,
were grants of Roman provincial land to be holden
by the beneficiary on_condition of military service.
The allodial proprietors do not seem to have followed
their sovereign on distant or difficult enterprises, and
all the grander expeditions of the Frankish chiefs and
of Charlemagne were accomplished with forces com-
posed of soldiers either personally dependent on the
royal house or compelled to serve it by the tenure of
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theireland. The benefices, howeyer, were not at
‘first in any sense hereditary. They were held at °
the pleasure of the granter, or at most for the
life of the grantee; but still, from the very outset,
no effort seems to have been spared by the bene-
ficiaries to enlarge the tenure, and to continue their
lands in their family after death. Through the fee-'
bleness of Charlemagne’s successors these aftempt!
were universally successful, and the Benefice gr.adu-
ally transformed itself into the hereditary Fief. But,}’
though the fiefs were hereditary, they did not neces-
sarily descend to the eldest son. The rules of suc-
cession which they followed were entirely determined
by the terms agrced upon between the grantor
and the beneficiary, or imposed by one of them
on the weaknegs of the other. The original tenures
awere therefore extremely various; not indeed so
capnclously various as is esometimes asserted, for all
which have hitherto been described present some
.combination of the modes of succession familiar to
Romans and to barbarians, but still exceedingly mis-
cellaneous. In some of them the eldest son and his
stock undoubtedly succeeded to the fief before the
others, but such sugcessions, so far from being uni-
versal, do not even appear to have been general.
Precisely the same phenomena recur during that
more recent transmutation of European society which
entirely substituted the feudal form of property for



JEAP. VIT. ALLODS AND FIEFS. 281-

the 'domainia‘(or Roman) and the allodial (orGer-

- man). The allods were wholly absorbed by the fiefs. «
The greater allodial proprietors transformed them-
selves into feudal lords by conditional alienations of
portions of their land to dependants; the smaller
sought an escape from*the oppressions of that terrible
time by surrendering their property to some powerful
chieftaih, and receiving it back at his hands on con-
ditioh of service in his wars. Meantime, that vast
mass of the population of Western Europe whose
condition was servile or semi-servile—the Roman
and German personal slaves, the Roman colon: and 2.
the German lidi—were concurrently absorbed by
the fendal organisation, a few of them assuming a
menial relation to the lords, but the’ greater part
receiving land on terms which in those centuries °
~ were considered degrading. The tenures created.
during this era of universg] infeudation were as va-
rious as the conditions which the tenants made with
their new chiefs or were forced to accept from them. -
As in the case of the benefices, the succession to
some, but by no means to all, of the estates followed
the rule of Primogeniture. No sooner, however, has
the feudal system prevailed throughout the West,
than it becomes evident that P1'i1;10geniture has some
great advantage over every other mode of succession.
It spread over Europe with remarkable rapidity, the
principal instrument of diffusion being Family Settle-
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mengs, the Pactes de Famille of France and Haus- ‘
Gesetze of Germany, which universally stipulated *
that lands held by knightly service should descend
fo the eldest son. Ultimately the law resigned itself
to follow inveterate practice, and we find that in all
the bodies of Customary Law,*which were gradually
built up, the eldest son and stock are preferred in the
succession to estates of which the tenure is free and
military. As to lands held by servile tenures “(and
originally all tenures were servile which bound the
tenant to pay money or bestow manual labour), the
system of succession prescribed by custom differed
greatly in different countries and different provinces.
The more general rule was that such lands were
divided equally at death among all the children, but
still in some instances the eldest son was preferred,

in some the youngest. But Primogeniture usually

governed the inheritance of that class of estates, in
some respects the most important of all, which were
held by tenures that, like the English Socage, were-

“of later origin than the rest, and were neither alto-

gether free nor altogether servile.

The diffusion of Primogeniture is usually accounted
for by assigning what are called Feudal reasons for
it. It is asserted that the feudal superior had a bet-
ter security for.the military service he required when
the fief descended to a single person, instead of being
distributed among a number on the decease of the

]
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last holder. Without denying that this consideration
" may partially explain the favour gradually acquired*
by Primogeniture, I musttpomt out that Pmmoaggb
ture became a custom of Europe much more t throug;hJ
its popularity with the tenants than through any
‘advantage it conferréd on the lords, For its ongm,’
HOTeOVer, the reason given does not account at all.
\Tothmg in law springs entirely from a sense of con-
venience. There are always certain ideas cxisting
antecedently on which the sense of convenience works,
and of which it can do no more than form some new
combination ; and to find these ideas in the present
case is exactly the problem.

A valuable hint is furnished to us from a quarter
fruitful of such indications. Although in India the
possessions of a parent are divisible af his death, and
may be divisible during his life, among all his male
children in equal shares, and though this principle of
the equal distribution of property extends to every
part of the Hindoo institutions, yet wherever public. -
office or political power devolves at the decease of the
last Incumbent, the succession is nearly universally
according to the rules of Priﬁlogeniture. Sovereign-
ties descend -therefore to the eldest son, and where
the affairs of the Village Community, the corporate
unit of Hindoo society, are confided to a single
manager, it is generally the eldest son who takes up
the administration at his parent’s death ~ All offices,
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indeed, in India, tend to become hereditary, and, when
*their nature permits it, to vest in the eldest member

of the oldest stock Comparing these Indian succes-

sions with some of the ruder social organisations
" which have survived in Europe almost to our own
day, the conclusion suggests itself that, when Patri-
- archal power is not only domestic but political, it is
not distributed among all the issue at the I;arent’s
death, but is the birthright of the eldest son. “The
chieftainship of a Highland clan, for example, followed
the order of Primogeniture. There seems, in truth,
to be a form of family dependency still more archaic
than any of those which we know from the primitive
records of organised civil societies. The Agnatic
Union of the kindred in ancient Roman law, and a
multitude of symilar.indications, point to a period at
which all the ramifying branches of the family tree
leld together in one orgamic whole ; and itis no pre-
sumptuous conjecture, that, when the corporation thus
Jormed by the kindred was in itself an independent
society, it was governed by the eldest male of the
oldest line. Itis true that we have no actual know-
ledge of any such society. Even in the most ele-
mentary communitigs, family-organisations, as we
know them, are at most émperia in imperio. But the
position of somé of them, of the Celtic clans in parti-
cular, was sufficiently near independence within his-
torical times to force on us the conviction'that they
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were once separate imperia, and that Primogendture
regulated the successjon to the chieftainship. It*
is, however, necessary to be on our guard against

modern associations with the term of law. We are :

speaking of a family-connection still closer and ‘more
stringent than any with which we are ‘made acquamted
by Hindoo society or ancient Roman law. If.the
Roman ' Paterfamilias was visible steward of the fa-
mily’ possessions, if the Hindoo father is only joint
sharer with his sons, still more emphatically must the
true patriarchal chieftain be merely the administrator
of a common fund.

The exarples of succession by Primogeniture
which were found among the Benefices may, there-
fore, have been imitated from a system of family-
government known to the invading  races, though
not in general use. Some ruder tribes may have still
practised it, or, what is stdl more probable, society"
may have been so slightly removed from its more
archaic condition that the minds of some men spon-.
taneously recurred to it, when they were called upon
to settle the rules of inheritance for a new form of

property. But there is still the question, Why did ¢ .,

Primogeniture gradually supersede every other prin- *

ciple of succession ? The answer, I think, is, that
European society decidedly retrograded during the
dissolution of the Carlovingi‘an empire. It sank a
point or two back even from the miseraf)ly low degree

[N
'
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whioh it had marked during the ez;rly barbarian
*monarchies. The great characteristic of the period
was the feebleness, or rather the abeyance, of kingly
and therefore of civil authority ; and hence it seems
as if, civil socnety no longer cohering, men univer-
sally flung themselves back of a social organisation
older than the beginnings of civil communities. The
lord with his vassals, during the ninth and tenth
centuries, may be considered as a patriarchal house-
hold, recruited, not as in the primitive times by
Adoption, but by Infeudation; and to such a con-
federacy, succession by Primogeniture was a source

of strength and durability. So long as the land was®

kept together on which the entire organisation rested,
it was powerful for defence and attack; to divide
the land was to divide the little society, and volun-
-tarily to invite aggression in an era of universal

violence. We may be perfectly certain that into this”

preference for Primogeniture there entered no idea
. of disinheriting the bulk of the children in favour of

one. Everybody would have suffered -b‘y the division

of the fief. Everybody was a gainer by its consoli-
dation. The Family grew stronger by the concentra-
tion of power in the same hands ; nor is it likely that
the lord who was invested Wlth the inheritance had
any advantage*over his brethren and kinsfolk in occu-
pations, interests, or 1naulgences It would be a sin-
gular anachronism to estimate the privileges succeeded

.
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to l;y the heir of a fief, by the situation in which the
. eldest son is placed under an English strict settlement.*
I have said that I regard the early feudal con-
federacies as descended from an archaic form of the
Family, and as wearing a strong resemblance to it.
But then in the ancitnt world, and in the societies
which have not passed through the crucible of feu-
dalism, the Primogeniture which seems to have pre-
vailed never transformed itself into the Primogeniture
of the later feudal Europe. When the group ‘of kins-
men ceased to be governed through a series of genera-
tions by a hereditary chief, the domain which had
been managed for all appears to have been equally
divided among all. Why did this not occur in the
feudal world? If during the confusions of the first
feudal period the eldest son held the la‘md for the be-
hoof of the whole family, why was it that when feudal"
Europe had consolidated ifself, and regular commu-
nities were again established, the whole family did
not resume that capacity for equal inheritance which
had belonged to Roman and German alike? Thekey
which unlocks this difficulty has rarely been seized
by the writers who occupy themselves in tracing the
genealogy of Feudalism. They perceive the materials
of the feudal institutions, but they miss the cement.
The ideas and social forms which contYibuted to the
formation of the Syétein wWere unquestionably bar-
b;rian and.archaic, but as soon as Courts and lawyers

~
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werg called in to interpret and define it', the princ.iples
of interpretation which they applied to it were those
of the latest Roman jurisprudence, and were therefore
excessively refined and matured. {In a patriarchally
governed society, the eldest son may succeed to the
government of the Agnatic greup, and to the absolute
disposal of its property.y But he is not therefore a
true proprietor. He has correlative duties®not in-
volved in the conception of proprietorship, butquite

undefited and quite incapable of definition. _The .

later Roman jurisprudence, however, hke our own

_IaW looked upon ancontrolled power over property

as equlvalent to ownershlp, and did not, and, in fact,
could_;o_t- take notice of liabilities of such _a kind,
that fc}g_:_very conception of ther belonged to a period
anterior to regular law. The contact of the refined

.and the barbarous notion had inevitably for its effect

the conversion of the eldgst son into legal proprietor
of the inheritance. The clerical and secular lawyers

_ 50 defined his position from the first ; but it was only

by insensible degrees that the younger brother, from
participating on equal terms in all the dangers and
enjoyments of his kinsman, sank into the priest, the
soldier of fortune, or the hanger-on of the mansion.
The legal revolution was identical with that which
occurred on a smaller scale,and in quite recent times,
through the greater part of the Highlands of Scotland.
When called in to determine the legal powers of the
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chicftain over the domains which gave sustenange to
. the clan, Scottish jurisprudence had long since passed*
the point at which it could take notice of the vague
limitations on completeness of dominion imposed by
the claims of the clansmen, and it was inevitable
therefore that it shoudd convert the patrimony of
many into the estate of one. '
For the sake of simplicity, I have called the mode
of succession Primogeniture whenever a single son
or descendant succeeds to the authority over £ house-
hold or society. It is remarkable, however, that in
“the few very ancient examples which remain to us of
this sort of succession, it is 10t always the eldest son,

in the sense familiar to us, who_takes up the repre-

sentaf;on The form of Primogeniture which has
spiead over Western Europe has also been per-
petuated among the Hindoos, and there is every -
reason to believe that it is the normal form. Under
it, not only the eldest sqon, bu’p the eldest line is always /
preferred. If the eldest son fails, his eldest son has
precedence not only over brothers but over uncles;
and, if he too fails, the same rule is followed in the
next generation. But when the succession is not
merely to civil but to political power, a difficulty may
present itself which will appear of greater magnitude
according as the cohesion of society is less perfect.
The chieftain who last exerciséd authority may have
outlived hig eldest son, and the grandson who is
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primgarily entitled to succeed may be foo young. an

immature to undertake the actual guidance of tt

community, and the administration of its affairs. I

such an event, the expedient which suggests itself to
the more settled societies is to place the infant heir
under guardiaship till he reaches the age of fitness
for government. The guardianship is generally that
of the male Agnates ; but it is remarkable that the
contingency supposed is one of the rare cases in
which %incient societies have consented to the exercise
of power by women, doubtless out of respect to the
overshadowing claims of the mother.  In India, the
widow of a Hindoo sovereign governs in the name of
her infant son, and we cannot but remember that the
custom regulating succession to the throne of France
—which, whatever be its origin, is doubtless of the

. highest antiquity—preferred the queen-mother to all

other claimants for the Regency, at the same time
that it rigorously excluded all females from the

_ throne.  There is, however, another mode of ob-|

viating the inconvenience attending the devolution
of sovereignty on an infant heir, and it is one which
would doubtless occur spontaneously to rudely or-
ganised communities. This is to set aside the infant
heir altogether, and confer the chieftainship on the
eldest surviving male of the first generation. The
Celtic clan-association®, among the many phenomena
which they have preserved of an age in which civil
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and i)olitical sc;ciety were not yet even rudimentsrily
. separated, have brought down this rule of succession *

to historical times. With them, it seems to have .
existed in the form of a positive canon, that, failing (4 (he ™
the eldest son, his next.brother_succeeds-in.priority - o b
' to all grandsons, whatever be their age at the moment
“when the sovereignty devolves. Some writers have
explained the prmmple by assuming that the Celtic
customs took the last chieftain as a sort of root or
stock, and then gave the succession to the d&scend-,
ant who should be least remote from him ; the uncle
thus being preferred to the grandson as being nearer
to the common root. No objection can be taken to
this statement if it be merely intended as a descrip-
tion of the system of succession ; but it would be a
serious error to conceive the men who first adopted
the rule as applying a course of reasoning which
evidently dates from the time when feudal schemes
of succession began to be debated among lawyers.
The true origin of the preference of the uncle to the éﬁ)’“ i
grandson is doubtless a simple calculation on the part| (-Powe"1
of rude men in a rude society that it is better to be)
governed by a grown chieftain than by a_child, and

that the younger son is more llkely to have come

to maturity than any of the eldest’son’s descendants.

At the same time, we have some evidence that the
form of Primogeniture with which we are best ac-
quainted is,the primary form, in the tradition that

-
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the assent of the clan was asked When: an infant.- heir,
W;s'paséed over in favour of his uncle. . There is a.
tolerably well authenticated instance of this ceremony
in the annals of the Scottish Macdonalds ; and Irish
Celtic antiquities, as interpreted by recent inquirers,
are said to disclose many traces of similar practices.
The substitution by means of election, of a * worthier ”
Agnatic relative for an elder is not unknown, too,
in the system of the Indian Village Communities.

~ Under Mahometan law, which has probably pre-
served an ancient Arabian custom, inheritances of
property are divided equally among sons, the daugh-
ters taking a halfshare ; but if any of the children
die before the division of the inheritance, leaving
issue behind, these grandchildren are entirely ex-
cluded by their uncles and aunts. Consistently with
this prineiple, the succession, when political autho-
rity devolves, is according to the form of Primo-
geniture which appears to have obtained among
the Celtic societies. In the two great Mahometan
families of the West, @he rule is believed to be, that
the uncle succeeds to the throne in preference to the
nephew, though the latter be the son of an elder
prother } but though this rule has been followed
quite récently both in Egypt and in Turkey, I am
informed that there has always been some doubt
as to its governing the devolution of the Turkish
sovereignty. The policy of the Sultans has in fact
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gen.erally prévented cases for its applications from
occurring, and it is possible that their wholesale
massacres of their younger brothers ma};- have been
perpetrated quite as much in the interest of their
children as for the sake of making away with
dangerous competitor$ for the throne. It is evident,
however, that in polygamous societies the form of
Primogeniture will always tend to vary. Many con- -
s1de1’a,t1ons _may constitute a claim on the succession,
the 1 rank of the mother, for example, or her degree in
the affections of the father. Accordingly, some of
the Indian Mahometan sovereigns, without pretending
to any distinct testamentary power, claim the right
of nominating the son who is to succeed. 'The
blessing mentioned in the Scriptural history of Isaac
and his sons has sometimes been spoken of as a will,
but it seems rather to have been a mode of naming

an eldest son. o

R 2
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CHAPTER VIIL

THE EARLY HISTORY OF PROPERTY.

Tue Roman Institutional Treatises, after giving their
definition of the various forms and modifications of
ownership, proceed to discuss the Natural Modes o
Acquiring Property. Those who are unfamiliar with
the history of jurisprudence are not likely to look
upon these “natural modes” of acquisition as pos-
sessing, at first sight, either much speculative or
much practical interest. The wild animal which is
snared or killed by the hunter, the soil which is
added to our field by the imperceptible deposits of a
river, the tree which strlkes its roots into our ground,
are each said by the Roman lawyers to be acquired
by us naturally. The older jurisconsults had doubt-
less observed that such acquisitions were universally
sanctioned by the usages of the little societies around
them, and thus the lawyers of a later age, finding
them classed in the ancient Jus Gentium, and per-
ceiving them to be'of the simplest descr.iption, allotted
them a place among the ordinances of Nature. The
dignity with which th8y were invested has gone on
increasing in modern times till it is quite, out of pro-
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portion to their original importance. Theory has
* made them ts favourite food, and has enabled themr
to exercise 1he most serious influence on practice.

It will be necessary for us to attend to one_only
among thes “ natural_modes of acquisition,” Occu-
patio or O cupancy.® Occupancy Is the advisedly}(+4-
taking possession of that which at the moment is th Octmft
property of 110 man, with the view (adds the technica
defiftition) «f acquiring property in it for yourselfl
The objects which the Roman lawyers called “res nul-
lius—things which have not or have never had an
owner—can only be ascertained by enumerating
them. Amng things which never had an owner are
wild animal:, fishes, wild fowl, jewels disinterred for
the first time, and lands newly discovered or never
before cultivated. Among things which have not an °
owner are moveables which have been abandoned,
lands which have been desgrted, and (an anomalous
“but most formidable item) the property of an enemy.

In all these objects the full rights of dominion were,
acquired by the Occupant, who first took possession
of them with the intention of keeping them as his
own— an intention which, in certain cases, had to be
manifested_by specific_acts. IE is not difficult, T
think, to understand the universality which caused
the practice of Occupancy to be placed by one gene-
ration of Roman fawyers in the Law common to all
Nations, and the simplicity which occasioned its being
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attributed by another to the Law of Nature.. But
for its fortunes'in modern legal Instory we are less -
prepared by & priori considerations. {The Rom:
principle of Occupancy, and the rules into which the‘
jurisconsults expanded it, are the source of all modern
Internatlonal Law on the subjett of .Capture in War

ag_d of the acquisition.of sovereign-rights-ip.newly dis-
covered countries. They have also supplied a’theory
of the Origin of Property, which is at once®the
ﬁ)ular ‘theory, and the theory which, in one form or
another, is acquiesced in by the great majority of
.speculative jurists)

I have said that the Roman principle of Occupancy
bas determined the tenor of that chapter of Interna-
tional Law which is concerned with Capture in War.
, The Law of Warlikq Capture derives its rules from
the assumpmon that communities are remitted to 2
state of nature by the outbgeak of hostilities, and that,
in waal natural condition thus _produced, the °
mstltutlon of private property falls into abeyance so

far as concerns the belligerents. As the later writers
on the Law of Nature have always been anxious to
maintain that private property was in some sense
sanctioned by the system which they were expound-
ing, the hypothesis that an enemy’s property is res
nullius has seemed to them perverse and shocking,
and they are careful to Stigmatise if as a mere fiction
of jurisprudence. But, as soon as the Law.of Nature
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s traced to it; source in the Jus Gentium, we see ar
. once how the goods of an enemy came to be looked,
upon as nobody’s property, and therefore as capable
of being acquired by the first occupant. The idea
would occur spontaneously to persons practising the
ancient forms of Warfgre, when victory dissolved the
organisation of the conquering army and dismissed
the soldiers to indiscriminate plunder. It is probable,
howaver, that originally it was_only_moveable prof))

perty which was thus_permitted to be acquired by

the Captor. We know on independent authority that
a very different rule prevailed in ancient Italy as to
the acquisition of ownership in the soil of a con-
quered country, and we may therefore suspect that
the application of the principle of occupancy to_land
(a—lv'vzjfs a matter of difficulty) dates from the_ period 27
when the Jus. Qelltlum_was__becomlng,the_Code_of
Nature, and that it_is_the result of a generalisation

‘effected by the jglj§cqn§ults.c>f the golden age. Their

dogmas on the point are preserved in the Pandects of
Justinian, and amount to an unqualified assertion
that enemy’s property of every sort is res nullius to
the other belligerent, and that Occupancy, by which,
the Captor makes it his own, is an institution of
Natural Law. The rules which *International juris-
pr udence derives from these positions have sometimes
been stigmatised as needlessl$ indulgent to the fero-
city and cupidity of combatants, but the charge has
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been made, I think, by persons who are unacquainted
.with the history of wars, and who are consequently .
ignorant how great an exploit it is to command
obedience for a rule of any kind. The Roman prin-
ciple of Occupancy, when it was admitted into the
modern law of Capture in War,«drew with it a number
of subordinate canons, limiting and giving precision
to its operation, and if the contests which have
been waged siuce the treatise of Grotius became an
authority, are compared with those of an earlier date,
it will be seen that, as soon as the Roman maxims
were received, Warfare instantly assumed a more
tolerable complexion. If the Roman law of Occu-
pancy is to be taxed with having had pernicious in-
fluence on any part of the modern Law of Nations,
there is another chapter in it which may be said, with
some reason, t& have been injuriously affected. In
applying to the discovery of new countries the same
principles which the Romans had applied to the find-
ing of a jewel, the Publicists forced into their service
a doctrine altogether unequal to the task expected
from it. Elevated into extreme importance by the
discoveries of the great navigators of the 15th and
16th centuries, it raised more disputes than it solved.
The greatest uncerfainty was very shortly found to
exist on the very two points on which certainty was
most required, the exter®t of the territory which was
acquired for his sovereign by the discoverer, and the
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nature of the acts which were necessary to complete

- the adprelensio_or assumption of soverelgn. passes-e

~sion. Moreover, the principle itself, conferring as it

did such enormous advantages as the consequence of
a piece of good luck, was instinctively mutinied

against by some of she most advénturous nations
in Europe, the Dutch, the English, and the Portu-

guese. * Our own countrymen, without expressly de-

nying the rule of International Law, never did, in

practice, admit the claim of the Spaniards tongross -
the whole of America south of the Gulf of Mexico, or

that of the King of France to monopolise the valleys

of the Ohio and the Mississippi. From the accession
of Elizabeth to the accession of Charles the Second,

it cannot be said that there was at any time thorough

peace in the American waters, and the encroach-

ments of the New England Colonists on the territory

of the French King continued for almost a century

longer. Bentham was so struck with the confusion

attending the application of the legal principle, that
he went out of his way to eulogise the famous Bull

of Pope Alexander the Sixth, dividing the undis-

covered countries of the world between the Spaniards

and Portuguege by a line drawn one hundred leagues

West of the Azores; and, grotesque as his praises may

appear at first sight, it may be doubted whether the

arrangement of Pope Alexander is absurder in prin-

ciple than the rule of Public Law which gave half a
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continent to the monarch whose se;-vant.s had fulfilled
the conditions required by Roman- jurisprudence for ‘{
the acquisition of property in a valuable object which
could be covered by the hand.

To all who pursue the inquiries which are the
subject of this $olume, Occupancy is pre-eminently
interesting on the score of the service it has been
made to perform for speculative jurisprudence, in
furnishing a supposed explanation of the origin of
private property. It was once universally believed
that the proceeding implied in Occupancy was iden-
tical with the process by which the earth and its
fruits, which were at first in common, became the
allowed property of individuals. The course of
thought which led to this assumption is not difficult
to understand, if ‘we seize the shade of difference
which separatel the ancient from the modern con-
ception of Natural Law. {The Roman lawyers had
laid down that Occupangy was one of the Natural®
modes of acquiring property, and they undoubtedly
“believed that, were mankind living under the institu-
tions of Nature, Occupancy would be one of their
practices.. How far they persuaded themselves that
such a condition of the race had ever existed, is a
point, as I have alréady stated, which their language
leaves in much uncertainty ; but they certainly do
seem to have made the® conjecture; which has at all
times possessed much plausibility, that the jnstitution



CHAP, VIIL ORIGIN OF PROPERTY. 251.
. . *
of property was not so old as the existence of man-

-kind. Modern jurisprudence, accepting all their
dogmas without reservation, went far beyond them
in the eager curiosity with which it dwelt on the
supposed state of Nature. Since then it had re-
ceived the position that the earth® and its fruits
were once res nullius, and since its peculiar view of
i\: ature ‘led it to assume without_hesitation. that _the
human race had actually practised _the_Occupancy
of res nullius long before-the organisation.of. eivil so-_
cieties, the inference immediately suggested itself that
‘Occupancy was the process by which the “no man’s
goods” of the primitive world became the private
property of individuals in the world of history. It
would be wearisome to enumerate the jurists who
have subscribed to this theory in one shape or an-
other, and it is the less necessary to attempt it
because Blackstone, who is always a faithful index
of the average opinions of his day, has summed them
up in his 2nd book and 1st chapter. '

“The earth,” he writes, “and all things therein
were the general property of mankind from the imme-
diate gift of the Creator. Not that the communion of
goods seems eyer to have been applicable, even in the
earliest ages, to aught but the subStance of the thing ;
nor could be extended to the use of ita For, by the
law of nature and’ reason, he’who first began to use
it acquired. therein a kind of transient property that

>
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lasted so long as he was using it, and no longer;

-or to speak with greater precision, the right of pos- .
gession continued for the same time only-that the
gt of possession lasted. Thus the ground was in
common, and no part was the permanent property
of any man in particular; ye’. whoever was in the
occupation of any determined spot of it, for rest, for
shade, or the like, acquired for the time a‘sort of
ownership, from which it would have been unjust
and coftrary to the law of nature to have driven
him by force, but the instant that he quitted the use
or occupation of it, unother might seize it without
dnjustice.” He then proceeds to argue that * when
mankind increased in number, it became necessary
ito- entertain conceptions of more permanent domi-
lnion,; and to appropriate to individuals not the imme-
_l_diate use only, but the very substance of the thing
‘to be used.” .

Some ambiguities of expression in this passage’
lead to the suspicion that Blackstone did not
" quite understand the meaning of the proposition
which he found in his authorities, that property in
the earth’s surface was first acquired, under the law

of Nature, by the occupant; but the limitation
which designedly or through misapprehension he has
imposed on the theory brings it into a form which it
has not infrequently aSsumed. Many writers more
famous than Blackstone for precision of language
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have laid down that, in the beginning of things,

+ Occupancy first gave a right against the world to an.
exclus1ve but temporary enJoyment and that after-
wards this right, while it remained exclusive, becarge
p‘erpetual. Their object in so stating their thedry
was to reconcile thes doctrine that’in the state of
Nature res nullius became property through Occu-
pancy, ‘with the inference which they drew from the
Scriptural history that the Patriarchs did not at
first permanently appropriate the soil which Had been
grazed over by their flocks and herds.

The only criticism which could be directly applied
to the theory of Blackstone would consist in in-
quiring whether the circumstances which make up
his picture of a primitive society are more or less
probable than other incidents which could be ima-
gined with equal readiness. Pursuing this method
of examination, we might fairly ask whether the
‘man who had occupied (Blackstone evidently uses
this word with its ordinary English meaning) a par-
ticular spot of ground for rest or shade would be
permitted to retain it without disturbance. The
chances surely are that his right to possession would
be exactly coextensive with his power to keep it,
and that he 'would be constantly fiable to disturbance
by the first comer who coveted the spet and thought
himself strong erough to drive away the possessor.
But the trath is that all such cavil at these positions
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is perfectly idle from the very baselessness of the
« positions themselves. What mankind did in the pri-.
mitive state may not be a hopeless subject of inquiry,
hut of their motives for deing it it is impossible to
know anything. These sketches of the plight of
human beings “in the first @ges of the world are
effected by first supposing mankind to be divested of
a great part of the circumstances by which they are |
now surrounded, and by then assuming thdt, in
the cofdition thus imagined, they would preserve
the same sentiments and prejudices by which they
are now actuated,—although, in fact, these senti-
ments may have been created and engendered by
those very circumstances of which, by the hypo-

thesis, they are to be stripped.

There is an aphorism of Savigny which has been
sometimes thought to countenance a view of the
origin of property somewhat similar to the theories

epitomised by Blackstone. The great German jurisf.”. .

» has laid down that all_property is founded on Ad-
' verse Possession ripened by Prescription. It is only
' ;vith_“;e‘spect to Roman law that Savigny makes this
statement, and before it can fully be appreciated
much labour must be expended in explaining and
defining* the expr:essions employed. His meaning
wili, however; be indicated with sufficient accuracy
if we consider him to assert that, how far soever we
carry our inquiry into the ideas of property received
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.
among the Romans, however closely we approgch 1n

. tracing them to the infancy of law, we can get no.

farther than a conception of owners’hip involving the
three elements in the canon—Possession, Adverse-

- 'ness of Possession, that is, a holding not permissive

2.

or subordinate, but exclusive against the world, and

- ‘Prescription, or a period of time during which the

"Adverse Possession has uninterruptedly continued.
It is exceedingly probable that this maxim might
be enunciated with more generality than was®allowed
to it by its author, and that no sound or safe con-
clusion can be looked for from investigations into
any system of laws which are pushed farther back
than the point at which these combined ideas con-
stitute the notion of proprietary right. Meantime,
so far from bearing out the popular theory of the
origin of property, Savigny’s canon *is particularly
valuable as directing our.attention to its weakest
*point. In the view of Blackstone and those whom
he follows, it was the mode of assuming the exclusive
enjoyment which mysteriously affected the minds of
the fathers of our race. But the mystery does not
reside here. It is not wonderful that property began
in adverse possession. It is not surprising that the
first propriet.or should have beén the strong man
armed who kept his goods in peace. But why it was 5
that lapse of time’ created a Sentiment of .respect for -
his possession—which is the exact source of the
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univgrsal reverence of mankind for that which has

_eoforalong penod de facto existed—are questions really .
deserving the profoundest examination, but lying far
beyond the boundary of our present inquiries.

Before pointing out the quarter in which we may
hope to glean °some information, scanty and un-
certain at best, concerning the early history of
proprietary right, I venture to state my opinion that
the popular impression in reference to thee part
played*by Occupancy in the first stages of civilisa-
tion directly reverses the truth. Qccupancy is the
advised assumption of physical possession; and the
notion that an act of this description confers a_title
to “ res nullius,” so_far from being characteristic
of ' very_early societies, is in all probablhty the
growth of a refined Jjurisprudence and of u settled
condition of __the Jaws. Tt is only when the rights of

‘ property' have gained a_sanction from long prac-
tical inviolability, and when the vast majority of
_ the objects of enjoyment have been subjected to
private ownership, that mere possession is allowed
to invest the first possessor with dominion over

commodities in which no prior proprietorship has
been asserted. The sentiment in which this doctrine
originated is absolutely irreconcilable with that
infrequency and uncertainty of proprietary rights
which . distinguish thé beginnings of civilisation.
Its true basis seems to be, not an instinctive. hias.

.
L]
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toward_ejghe ' institution of Property, but._a_presqmp-

* tion, arising out of the long continuance of that* (‘)
institution, that everything ought o Iwwe an,_ owner.
‘When possessmM%f a “res nulhus,” that is,
of an object which 7s not, or has never been, reduced
to dominion, the posgessor is permltted to become
proprietor from a feeling that all valuable things
arc naturally the subjects of an exclusive enjoyment,
and that in the given case there is no one to invest
with the right of property except the Otcupant.
The Occupant, in short, becomes the owner_hecange
all things are presumed fo be somebody’s property
a.nd because no one_can be pointed out as having
a better right than he to t}ggyropmetorshm of thlsu

particular thing,

Even were there no other pbjection io the de-
scriptions of mankind in their natural state which
we have been discussing, jhere is one particular in
.Which | they are fatally at variance with_the autheptic
ezldgnce possessed by us. It will be observed, that.
thev acts_and motives which these theories suppose
are the acts and motives of Individuals. It is each
Individual who for himself subscribes the Social -
Compact. It, is some shifting sandbank in which
the graing are Individual men, that accérding to
the theory of Hobbs is hardened dinto the social
rock by the wholésome discipline of force. It is an
Individual who, in the picture drawn by Blackstone

8

»

&
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“is 4n the occupation of a determined spot of
‘ground for rest, for shade, or the like.” The vice °
is one which necessarily afflicts all the theories de-
scended from the Natural Law of the Romans,
which differed principally from their Civil Law in
the account which it took of Ihdividuals, and which
has rendered precisely its greatest service to civilisa-
tion in enfranchising the individual from the autho-
rity of archaic society. But Ancient Law, it Toust
again be repeated, knows next to nothing of In-
dividuals. It is concerned not with Individuals, but |
with Families, not with single human beings, but
. groups. Even when the law of the State has suc-
ceeded in penetrating the small circles of kindred
into which it had originally no means of penetrating,
the view it takes of .Individuals is curiously different
from that taken by jurisprudence in its maturest
stage. The life of each,citizen is not regarded as
limited by birth and death ; it is but a continuation
.of the existence of his forefathers, and it will be
prolonged in the existence of his descendants. ¢» ot
The Roman distinction between the Law of Per-
sons and the Law of Things, which though extremely
convenient is entirely artificial, has evidently done
much to divert inquiry on the subject before us from
the true directfon. The lessons learned in discussing
the Jus Personarum have been forgotten where the
Jus Rerum is reached, and Property, Contract, and
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Delict, have been considered as if no hints coﬁcern-.
ing their, original nature were to be gained from the
facts ascertained respecting the original condition
of Persons. The futility of this method would be
manifest if a system .of pure archaic law could be
brought before us, and if the experiment could be
tried of applying to it the Roman classifications.
It W.OU.].d soon be seen that the separation_of the
Law of Persons from that of Things has_no_geaning

in the infancy of_the law, that the rules belonging t
the two_' departments. .are inextricably_.mingled_to-
gether, and that the distinctions of the later jurists
are appropriate_ only_to_the later_ jurisprudence.
From what has been said in the earlier portions
of this treatise, it will be gathered that there is
a strong & prior: improbability - of eour obtaining
any clue to the early history of property, if we
confine our notice to the Proprietary rights of in-
dividuals. (It is more than likely that joint-owner-
ship, and not separate ownership, is the really’
archaic institution, and that the forms of property
which will afford us instruction will be those
which are associated with the rights of families and

of groups of *kindred) The Roman jurisprudence
will not here assist in enlightening wus, for it is
exactly the Roman jurisprudence which, transformed
by the theory of Natural Law, has bequeathed to
the moderns the impression that individual ownership

52
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s the normal state of proprietary right, and that
ownership in common by groups of men, is only -
the exception to a general rule. There is, however,
one community which will always be carefully ex-
amined by the inquirer who if in quest of any lost
institution of primeval society. How far soever any
such institution may have undergone change among
the branch of the Indo-European family which has
been sejtled for ages in India, it will seldom be found
to have entirely cast aside the shell in which it
was originally reared. It happens that, among the
Hindoos, we do find a form of ownership which ought
at once to rivet our attention from its exactly fitting
in with the ideas which our studies in the Law of
Persons would lead us to entertain respecting the
original condition ¢f property. The Village Com-
munity of India is at once an organised patriarchal
society and an_assembl#ge of co-proprietors. The
personal relations to each other of the men who
compose it are indistinguishably confounded with
their proprietary rights, and to the attempts of
English functionaries to separate the two may be
assigned some of the most formidable miscarriages
of Anglq-Indian administration. The' Village Com-
munity is known to be of immense antiquity. In
whatever direction research has .been pushed into
Indian history, general or local, it has always found
the Community in existence at the farthest point of
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its progress. A great number of intelligent and
. observant writers, most of whom had no theory of
any sort’to support concerning its nature and origin,
agree in considering it the least destructible institu-
tion of a society which never willingly surrenders
any one of its usages to innovation. Conquests and re-
volutions seem to have swept over it without disturb-
ing or displacing it, and the most beneficent systems
of government in India have always been those which
have recognised it as the basis of administration.

The mature Roman law, and modern jurisprﬁ-
dence following in its wake, look upon co-ownership
as an exceptional and momentary condition of the
rights of property. This view is clearly indicated
in the maxim which obtains universally in Western g wWes
Europe, Nemo in communione potest invitus detiner
(“ No.one can be kept in co-proprietof’ship against his
will”). But in India this order of ideas is reversed,

“and it may be said that separate proprietorship is al- pW ¥
ways on 1 its way to become propnej;orshlp In. common.
The process has been adverted to already. As soon

as a son is born, he acquires a vested interest in his
father’s substance, and on attaining years of dis-
cretion he is even, in certain contingencies, permitted
by the letter of the law to call for a partition of the
family estate. As a fact, however, a division rarely
takes place even "at the death of the father, and the
property .constantly remains undivided for several
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generations, though every member of every genera-
fion has a legal right to an undivided share in it. .
The domain thus held in common is somettmes ad-
ministered by an elected manager, but more generally,
and in some provinces always, it is managed by the
cldest agnate, by the eldest gepresentative of the
eldest line of the stock. Such an assemblage of
joint proprietors, a body of kindred holding-a domain
in common, is the simplest form of an Indian Village

Commumty, but the Commumty is more than a

5;/& brotherhood of Telatives and more than an association

f,‘u

-

of p: of partners. It is an oroamsed soc1ety, and besides

prov1d1ng for the management of the common fund,
it seldom fails to provide, by a complete staff of
functionaries, for internal government, for police, for
the administration of justice, and for the apportion-
ment of taxes ahd pdblic duties.

Tégcproceqs which I have described as that under
which a Village Commumty is formed, may be re-*
ng. Yet it is not to be supposed that
.every Village Community in India drew together in
so simple a manner. Although, in the North of India,
the archives, as I am informed, almost invariably
show that the Community was founded by a single
assemblage of blood relations, they also .supply infor-
mation that men of alien extraction have_always,
from time to time, been® engrafted *on it,_and a mere
purchaser of a share may generally, undgr certain
conditions, be admitted to the brotherhood. In the
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South_of the Peninsnla there are often Commupities
- which appear to have sprung not from one but from,
two or More families: and there are some_whose
‘composition is known to be entirely artificial; indegd,
the occasional aggregation of men of different castes
in the same society is fatal to the hypothesis of a com-
mon descent.  Yet in all these brotherhoods either the
tradition Is preserved, or the assumption made, of an
original common_parggtggé. -Mountstuart Elphinstone,
who writes more particularly of the Southerre Village
Communities, observes of them (History of India,
1. 126): ¢ The popular notion is that the Village
landholders are all descended from one or more indi-
viduals who settled the Village; and that the only
exceptions are formed by persons who have derived
their rights by purchase or otherwise from members
of the original stock. The supposition is confirmed
by the fact that, to this day, there are only single
families of landholders in small villages and not many
in large ones; but each has branched out into so,
many members that it is not uncommon for the whole
agricultural labour to be done by the landholders,
without the aid either of tenants or of labourers.
The rights of, the landholders are theirs collectively,
and, though they almost always “have a move or less
perfect partition of them, they never shave an entire
separation. A landholder, for instance, can sell or
mortgage his rights; but he must first have the con-
sent of the Village, and the purchaser steps exactly
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into pis place and takes up all his obligations. If aff
ofamily becomes extinct, its share returns to the com- Il&
. Some considerations which have been offered in the
fifth chapter of this volume will assist the reader, I
trust, in appreciz;ting the signifecance of Elphinstone’s
language. CNO institution of the primitive world is
likely to have been preserved to our day, unless it has

mon stock.”

acquired an elasticity foreign to its original nature
througlt some vivifying legal fictionj The Village
Community then is not necessarily an assemblage of
blood-relations, but it is either such an assemblage or

o ? body of co-proprietors formed on the model of an
&rcassociation of kinsmen. The type with which it
2¢ should be compared is evidently not the Roman
Family, but the Roman Gens or House. The Gens
was also a group on the model of the family; it was
the family extended by a variety of fictions of which
the exact nature was lost in antiquity. In historical

_times, its leading characteristics were the very two
which Elphinstone remarks in the Village Community.
There was always the a
an assumption sometimes notomously at t variance with
fact: and, to repeat the historian’s words, *if a family
became extinct, its share returned to the common
stock.” In old Roman law, unclaimed inheritances_
escheated to_the Gentfles. It is‘further suspected
by_'—ll "who have examined their history that the

sumption of a common origin,

pPr———
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. . .
Communities, like the Gentes, have been very gene-

- rally adulterated by thg_a@mmn_gﬂgyr@%but

the exacdt mode of absorption cannot now be ascer-
tained. At present, they are recruited, as Elphin-
stone tells us, by the admission of purchasers, with
the consent of the bretherhood. The acquisition of
the adopted member is, however, of the nature of a
universal “succession; together with the share he has
bought, he succeeds to the liabilities which the vendor
had incurred towards the aggregate group. d&e is an
Emptor Familiee, and inherits the legal clothing of
the person whose place he begins to fill. The consent
of the whole brotherhood required for his admission
may remind us of the consent which the Comitia
Curiata, the Parliament of that larger brotherhood
of self-styled kinsmen, the ancient Roman common-

wealth, so strenuously insisted on as’essential to the
Iegahsatlon of an Adoption or the confirmation of a
Wil

The tokens of an extreme antiquity are dlscover-

&)

able in almost every single feature of the Indian _

Village Communities. We have so many independent
reasons for suspecting that the infancy of law is dis-
tinguished hy the prevalence of co-ownership, by
the intermixture of personal with proprietary rights,
and by the confusion of public with. private duties,
that we should be justified’in deducing many im-

portant eonclusions from our observation of these
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propfietary brotherhoods, even if no similarly com-
Jpounded societies could be detected in any other .
part of the world. It happens, however, that much
earnest curiosity has been very recently attracted to
a similar set of phenomena in those parts of Europe
which have beer® most slightlysaffected by the_feudal
transformation of property, and which in many
important particulars have as close an affity with
the Eastern as with the Western world. The re-
searches of M. de Haxthausen, M. Tengoborski, and
others, have shown us that the Russian villages are
not fortuitous assemblages of men, nor are they
unions founded on contract; they are naturally \’_QI;
ganised communities like those of India. It is true
that these villages are always in theory the patrimony
of some noble proprietor, and the peasants have with-
in historical tites been converted into the predial@=3’
and to a great extent mto the personal, serfs of the
seignior. But the pressme of this superior ownership”

has never crushed the ancient organisation of the
.village, and it is probable that the enactment of the
Czar of Ruyssia, who is supposed to have introduced
serfdom, was really intended to prevent the peasants
from abandoning that co-operation without which the
old social- order could not long be maintained. In
the assumption,of an agnatic connection between the
villagers, in the blending of persondl rights with pri-
vileges of ownership, and in a variety of spontaneous
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. . .
provisions for internal administration, the Ru.ssian

. village appears to be a nearly exact repetition of the,
Indian Gommunity; but there is one important dif-
fe____j, which we note with the greatest interest.

The co-owners of an Indian village, though their pro- /. b
perty is blended, haveg their rights distinct, and this S, /.

separation of rights 1mzpjé%wg_ggnﬁmmundeﬁ- S
nitely, Phe severance of rights is also theoretically o

- . -

complete in a_Russian village, but there it is only
temL ry.  After the expiration of a given, *but not
in all cases of the & same, period, separate ownershms
are_extinguished, the land of the village is_thrown
into a mass, and then it is re-distributed among_the
families composing the community, acc{)rding to their
number, This repartition having been effected, the
rights of families and of individuals are again allowed
to branch out into various lines, whiclf they continue -
to follow till another period of division comes round.}y

An even more curious variation from this type of
ownership occurs in some of those countries which
long formed a debateable land between the Turkish .
Empire and the possessions of the House of Austria.
In Servia, in Croatia, and the Austrian Sclavonia,
the villages are also brotherhoods of persons who are
at once co-owners and kinsmen; But there the inter-
nal arrangements of the community differ from those
adverted to in thedast two exdmples. The substance
of the common property is in this case neither divided
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in practice nor considered in theory as divisible, but
.the entire land is cultivated by the combined labour .
of all the villagers, and the produce is anntially dis-
tributed among the households, sometimes according
to their supposed Wants, sometimes according to rules
which give to particular persons a fixed share of the
usufruct. Al these practices are traced by the jurists
of the East of Europe to a principle which 1s hsserted
to be found in the earliest Sclavonian laws, the *prin-
ciple theat the property of families cannot be divided
,f.'or a perpetuity.

The great interest of these phenomena in an
inquiry like the present arises from the light they
throw on the development of distinct proprietary
rights snside the groups by which property seems to
have been originally held. We have the strongest
reason for thinking that property once belonged
not to individuals nor even to isolated families, but
to larger societies composed on the patriarchal model ;

_but thé mode of transition from ancient to modern
ownerships, obscure at best, would have been infi-
nitely obscurer if several distinguishable forms of
Village Communities had not been discovered and
examined. It is worth while to attend to the varieties

_ of internal arrangement within the patriarchal groups
which are, or, were till recently, observable among
races of Indo-Europedn blood. The chiefs of the
ggdggﬂigkl@gl_ clans used, it is said, te dole ont.
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food to the heads of the households under their juris-
_diction at the very shortest intervals, and sometimes
day by day A periodical distribution is also made
to the Sclavonian villagers of the Austrian and
Turkish provinces by the elders of their body, but
then it is a distributton once for all of the total
produce.of the year. In the Russian villages, how-
ever, the substance of the property ceases to be looked
upon as indivisible, and separate proprietary claims
are allowed freely to grow up, but then the_progress.
of separation is peremptorily arrested after it has
continued a certain time. In India, not only is there
no indivisibility of the common fund, but separate,
proprietorship_in parts of it may be indefinitely
prolonged and may branch out into any number of
derivative ownerships, the _de_facto_ partltlon of the
stock being, however, checked by inveterate us_agg,_

.and by the rule against the admission of strangers
without the consent of the brotherhood. It is not of
course intended to insist that these different forms of
the Village Community represent distinct stages in a
process of transmutation which has been everywhere
accomplished in the same manner. But, though the
evidence does not warrant cur going so far as this, it
renders less presumptuous the conjecture that privatef -

property, in the shape in which we know it, was|

ch;eﬂy formed by the gradual disentanglement of the
sep'arate tlghts of md1v1duals from the blended rights
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jof a eommunity. Our studies in the Law of Persons
*seemed to show us the Family expanding into the °
Agnatic group of kinsmen, then the 'Agnat.ic group

dissolving into separate households ; lastly, the house-

hold supplanted, by the individual ; and it is now

suggested that each step in the change corresponds to

an analogous alteration in the nature of Ownershlp

If there be any truth in the suggestion, it is to be

observed that it materially affects the problem which

theorists on the origin of Property have generally

proposed to themselves. The question—perhaps an

insoluble one—which they have mostly agitated is,

what were the motives which first induced men to

respect each other’s possessions ? It may still be put,

without much hope of finding an answer to it, in the

form of an inquiry into the reasons which led one
composite group to keep aloof from the domain of

another. But, if it be tsue that far the most im-,

portant passage in the history of Private Property

is its gradual separation from the co-ownership of
kinsmen, then the great point of inquiry is identi-
cal with that which lies on the threshold of all
historical law—what were the motives which origi-
nally prompted meq to hold together in the family

union ? To such a question, Jurisprudence, unas-

sisted by other’ sciences, is not competent to give a

reply.- The fact can only be noted.
The undivided state of property i ancient
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societies is consistent with a peculiar sharpness of
division, which shows itself as soon as any single*
share is Completely separated from the patrimony of
the group. This phenomenon springs, doubtless,
from the circumstance that the property is supposed
to become the domairt of a new group, so that any
dealing with it, in its divided state, is a transaction
between two highly complex bodies. I have already
compared Ancient Law to Modern International
Law, in respect of the size and complexity” of the
corporate associations, whose rights and duties it
settles. As the contracts and conveyances known tofl
not single individuals, but organised companies of ‘
men, are parties, they are in the highest degree C_e‘I_'f‘:j

ancient law are contracts and conveyances to which

monious; they require a variety of symbohcal acts,_

and words intended to impress the business on the

memory of all who take part in it; and they de- I #
mand the presence of an inordinate number of wit-

nesses. From these peculiarities, and others allied.
to them, springs the universally unmalleable charac-
ter of the ancient forms of property. Sometimes the
patrimony of the family is absolutely inalienable, as
was the case ;with the Sclavoniar.ls, and still oftener,
though alienations may not be entirely illégitimate,
they are vu'tually 1mpractlcable, as among most of
the Germanic tribes, from the necessity of having the
consent of a large number of persons to the transfer.

1
t

/
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Where these impediments do not exist, or can be
«surmounted, the act of conveyance itself is generally
burdened with a perfect load of ceremony,'in which
npt one iota can be safely neglected. Ancient law
uniformly refuses to dispense with a single gesture,
however grotesque; with a simgle syllable, however
its meaning may have been forgotten; with a single
itness, however superfluous may be his testimony.
The entire solemnities must be scrupulously ‘com-
pleted by persons legally entitled to take part in it,
or else the conveyance is null, and the seller is
re-established in the rights of which he had vainly

attempted to divest himself.

These various obstacles to the free circulation of
thg_@j.effﬁ—(;_f “use and enjoyment, begin of course to
make themselves felt as soon as society has acquired
even a slight degree of activity, and the eXBedieBE
buhich advancing comgluni_tif_s_gndfefzolg to over-
come them form the staple of the history of Property.

. Of such expedients there is one which takes prece-
dence of the rest from its antiquity and universality.
The idea seems to have spontaneously suggested .
itself to a great number of early societies, to classify ,;é_’ﬁ
property into kinds. One kind or sort of property|
is placed on_a lower If‘noﬁng of dignity than the
others, but atethe same time is relieved from_the
fetters_which antiquity’has imposed on them. Sub-
sequently, the superior convenience of -the rules

-

-
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governing the transfer and descent, of the lower order k™. - :-
Jof property becomes_generally recognised, and by ae}’ "'

gradual tourse, of innovation the plasticity of the
less dignified class of valuable objects is communi-!)
cated to the. .classes—which- stand..conventionally
higher. The history of Roman Property Law is the {,, 4.
history of the assimilation of Res Mancipi to Res Nec .;:.:»‘
Mancip?. * The history of Property on the European ,
Continent is the history of the subversion of the ¥,
feudalised law of land by the Romanisedelaw-of
moveables ; and though the history of ownership in
England is not nearly completed, it_is visibly the %Eé_
law of personalty which threatens to absorb _ and |
annihilate the law of realty.

The only matural classification of the objects of
enjoyment, the only classification which corresponds
with an essential difference in the suBject-matter, is
that which divides them into Moveables and Immove-
ables. Familiar as is this classification to Jums-
prudence, it was very slowly developed by Roman
lay, from which we inherit it, and was only ﬁnally
adopted by it in its latest stage. The classifications
of Ancient Law have sometimes a superficial resem-

blance to this. They occasionally divide property.
hey occasior

. into catetrorles, and place immoveables in one of them ;

4 . but then it is found that they eithgr class a.long

! with immoveables’ a number® of objects which have

" no sort of, relation with them, or else divorce them
T i * "
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“from, various rights to which they have a close affi-
wity. Thus, the Res Mancipi of Roman Law included -
not only land but slaves, horses, and oxen. * Scottish
law ranks with land a certain class of securities, and
Hindoo law associates it with slaves. English law,
on the other hand, parts leaseseof land for years from
other interests in the soil, and joins them to per-
sonalty under the name of chattels real. Mobreover,
the classifications of Ancient Law are classifications
implying superiority and inferiority ; while the dis-
tinction between moveables and immoveables, so long
at least as it was confined to Roman jurisprudence,
carried with it no suggestion whatever of a difference
in dignity. The Res Mancipi, however, did certainly i
at first enjoy a precedence over the Res Nec Man-
cipl, as did heritable property in Scotland, and realty
in England, over the personalty to which they were
opposed. The lawyers of all systems have spared no t
pains in striving to refer these classifications to some
.intelligible principle ; but the reasons of the severance
must ever be vainly sought for in the philosophy of
law : they belong not to its philosophy, but to its
history. ( The explanation which appears to cover i ¢
the greatest number of instances is, that ¢ ‘_g;__(_)hlects
of enjoyment honoured aboye. thﬁ)ﬂShMﬁerhe forms .
(if; property knewn first and earliest to each particular
community, and dignifiéd therefore’emphatically with
the designation of Property. On the other. hand, the
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articles not enumerated_among-the-favoured. objects.

- seem to have been placed on a lower standing, bet

cause the knowledge of their value was posterlor t0. ..

'the epoch at which the catalogue of. superior..pro;

perty was settled. They were at first unknown, rare,
limited in their uses, or else regarded as mere appen-
dages to the privileged objects. Thus, though the
Roman Res Mancipi included a number of moveable
artitles of great value, still the most costly jewels
were never allowed to take rank as Res Marlcipi, be-
cause they were unknown to the early Romans. In
the same way chattels realin England are said to have
been degraded. to_the footing_of personalty, from the
infrequency and valuelessness of such estates under
the feudal land-law. But the grand point of interest |
is the continued degradatlon of _ﬂj_c_l;gse _commodities.
when their importance had increased and their num-
ber had multipliecd. Why ;were they not successively

‘included among the favoured objects of enjoyment?

One reason is found in the stubbornness with which
Ancient Law adheres to_its_classifications. It is ayl
characteristic both of uneducated minds and of early{
societies, that they are little able to conceive al
general rule .apart from the particular aBthatlons i

of it with which they are practlca]ly familiar. Theyl.
cannot dissociate a general term or maxim from the

special examples which meet them in daily expe-
rience ; ard in this way the designation covering the
T2
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best-known forms of property is denied to articles
svhich exactly resemble them in being objects of -
enjoyment and subjects of right. But to fhese in-
fluences, which exert peculiar force in a subject-matter
so stable as that of law, are afterwards added others
more consistent with progress<n enlightenment and
in the conceptions of general expediency. ( Courts}
and lawyers become at last alive to the incofivenience
of the embarrassing formalities required for® the)
transfery recovery, or devolution of the fa,voured;
commodities, and grow unwilling to fetter the
newer descriptions of property with the technical
trammels which characterised the infancy of lawy
Hence arises a disposition to keep these last on a
lower grade in the arrangements of Jurisprudence,
and to permit their transfer by simpler processes
than those which, in archaic conveyances, serve as
stumbling-blocks to good, faith and stepping-stones.
to fraud. We are perhaps in some danger of under-
rating the ipconveniences of the.ancient modes of
transfer. Our instruments of conveyance are writ-
ten, so that their language, well pondered by the
professional draftsman, is rarely defective in accu-
racy. But an_ancient conveyance was, not written,
but_acted: Gestures and words took the place of
written technical phraseology, and any formula mis-
pronounced, or symboli®al act omitted, would have
vitiated the proceeding as fatally as a material mis-.
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take in stating. the uses or setting out the remainders
would, two hundred years ago, have vitiated amj
English’ deed.q Indeed, the mischiefs of the archaic
ceremonial are even thus only half stated. So long
as elaborate conveyances, written or acted, are re-
quired for the alienation of land alone, the chances
of mistake are not considerable in the transfer of a
description of property which is seldom got rid of
with much precipitation. But the higher class of
property in the ancient world comprised not only
land but several of the commonest and several of the
most valuable moveables. When once the wheels of
society had begun to move quickly, there must have
been immense inconvenience in demanding a highly
intricate form of transfer for a horse or an ox, or for
the most costly chattel of the old world—the Slave.
Such commodities must have been®constantly and
even ordinarily conveyed with incomplete forms, and
“held, therefore, under 1mperfect titles.
The Res Mancipi of old-Roman law were, land,—

in historical times, land on Italian soil —sLy_es and
beasts of burden, such as horses and oxen. It is
1mposs1b1e to doubt that the objects which make up
the class are the instruments of agricultural labour,
" the commodities of first consequence to & primitive
people. Such commodities were_at. first, I imagine,
called emphatlcaﬂy Things of Property, and the mode
of conveyance by which they were transferred was.
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called a Manc1}31um or Mancipation; but it was not
probably till much later that they received the dis- -
tinctive appellation of Res Manc1p1, *pThings which
require a Mancipation.” By their side there may
have existed or grown up a class of objects, for which
it was not_worth while to insist. upon the. full_cere-
mony of Manmp@l_op. It would be enough i in
transferring these last from owner to ownér, a_part
only of the ordinary formalities were proceeded with,
namely,«that actual delivery, physical transfer, or
tradition, which is the most obvious index of a change
of proprietorship. Such commodities were the Res
Nec_Mancipi of the ancient jurisprudence, ¢ things
which did not require a Mancipation,” litile prized
probably at first, and not often passed from one group
of proprietors to another. While, however, the list of
the Res Mancipi was irrevocably closed, that of the
Res | Nec Mancipi admltted of indefinite expansion;
' a,nd hence every fresh conquest of man over material
' nature added an item to the Res Nec Mancipi, or
leﬂ"ected an improvement in those already recognised.
' Insensibly, therefore, t %ey mounted _to an_equality
with the Res Mancipi, and the _impression_of an in-
Eﬁ-ﬂs:c inferiority bemg thus dissipated, men_began
to observe the mamfold advantages of the simple
fo;'}hahty Whlch accompamed their transfer over the
, more intricate and more Yenerable ceremonial. Two
\of the agents of legal amelioration, Fictions and
‘Equity,, were assiduously employed by the Roman
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alawyers to give the practical effects of a Mancipation
' to a_Tradition; and, though "Roman lemslators Iong
shrank from eRactlng that the right of property in a
Res Mancipi should be immediately transferred by
bare delivery of the article, yet even this step was at

last ventured upon hy Justinian, irf whose jurispru- \/ |

dence the difference between Res Mancipi ar and_Res

R ——

Nec ] "\/I'anmp dlsapPears, and Tradition or Delivery

e

becomes the one great conveyance known to the law.
The marked preference which the Roman Jawyers
very early gave to Tradition caused them to assign
it a place in thelr theory which has helped to blind
their moderi d1s01ples to its true history. It was
Qassed among the “‘natural” modes of acquisition,
“both because it was generally practised among the
Italian tribes, and because it was a process which

attained its object by the simfﬂest mechanism.  If 7., u
the expressions of the jurisconsults be pressed, they 72;-7“
‘undoubtedly imply that TTadition, which belongs 0 1 fr.

the Law Natural, is more ancient than Mancipation,
Wh1ch is an institution of ClVl]. Somety ; and this, I
need not say, is the e}'z_ac_t reverse of the truth,

The distinction between Res Mancipi and Res Nec

Mancipi is the type of a class of distinctions to which
civilisation is much indebted, distinctions which run
through the whole mass of commodities, placing a few
of them in a class by themselves, and relegating the
others to a lower category. The inferior kinds of
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property are first, from disdain and disregard, re-
. Jeased from the perplexed ceremonies in which primi- .
tive law delights, and then aftervs?ards., &n another state
of intellectual progress, the simple methods of transfer
and recovery which have been allowed to come into
use serve as a thodel which cqndemns by its conve-
nience and simplicity the cumbrous solemnities in-
herited from ancient days. But in some socteties, the
trammels in which Property is tied up are much too
complicated and stringent to be relaxed in so easy a
manner. Whenever male children have been born to
a Hindoo, the law of India, as I have stated, gives
them all an interest in his property, and makes their
consent a necessary condition of its alienation. In
the same spirit, the general usage of the old Germanic
peoples—it is remarkable that the Anglo-Saxon cus-
toms seem to have been an exception—forbade aliena-
tions without the consent of the male children; and
the primitive law of the Stlavonians even prohibited®
them altogether. It is evident that such impediments f a6+ -
as these cannot be overcome by a distinction between
kinds of property, inasmuch as the difficulty extends
to commodities of all sorts; and accordingly, Ancient
T.aw, when once launched on a course of improvement,
encounters”%i_l_é_r_ﬁ%ﬁy{éil a distinction of another charac-
ter, a distinction classifying property, not according
to its nature but according to its erigin. In India,
where there are traces of both systems of classifica-
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tion, the .one which we are considering is exemph-

. fied in the difference which Hindoo law estabhshe%. .
between Inherxtences aniA,cquWons The inherited
property of the father is shared by the children as
soon as they are born ; but according to the custom
of most provinces, the acquisitions’ made by him
during his lifetime are wholly his own, and can be
transferred by him at pleasure. A similar distinction
was not unknown to Roman Law, in which the earliest
innovation on the Parental Powers took the «form of
a permission given to the son to keep for himself
whatever he might have acquired in military service.
But the most extensive use ever made of this mode of
classification appears to have been among the Ger-
mans. I have repeatedly stated that the gllod, though
not inalienable, was commonly transferable with the
greatest difficulty; and moreover, it *descended ex-
clusively to the agnatic kindred. Hence an extraor-
dinary variety of distinctio‘ns came to be recognised

rable from a]lodml Egp_e_l“ty "The weh?IgZZd for ex-
ample, or wggt1on for the_b_ﬂggédg_g,ﬁg L relativef
which occupies so large a space in German jurispru- -
dence, formed no part of the family domain, and
descended acc;ordlng to 1ules of sticcession altoggther
different. Similarly, the reipus, or"ﬁ.pe_lgm@l&a
the re-marriage of a widow¥did _not enter into the
allod of the person to whom it was paid, and followed

Peenls
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& line of devolution in which the privileges of the
«agnates were neglected. The law, too, as among .
the Hindoos, distinguished the’ Acqgpisitiont of the
chief of the household from his Inherited property,
and permitted him to deal with them under much more
liberal conditions. Classifications of the other sort
were also admitted, and the familiar distinction
drawn between land and moveables ; but “ndoveable
property was divided into several subordinate tcate-
gories, to each of which different rules applied. This
exuberance of classification, which may strike us as
strange in so rude a people as the German congquerors
of the Empire, is doubtless to be explained by the
presence in their systems of a considerable element
of Roman Law, absorbed by them during their long
sojourn on the confines of the Roman dominion. It
is not difficult®to trace a great number of the rules
governing the transfer ané. devolution of the commo-
dities which lay outside the allod, to their source in
Roman jurisprudence, from which they were pro-
bably borrowed at widely distant epochs, and in
fragmentary importations. How far the obstacles to
the free circulation of property were surmounted by
uch contrivances, we have not the means even of
conjecturing, for the distinctions adverted to have no
modern history. As I before explained, the allodial
form of property was eftirely lost in the feudal, and
when the consolidation of feudalism was once com-

L]
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Dpleted, there wag practically but one d1st1nct1on left
-standing of all those which had been known to the .
western VVorld-‘t_]g(_a _distinction between_land_and_
goods, immoveables and moveables. Externally thjs
distinction was the same with that which Roman law
had finally accepted, but the law of the middle ages
differed from that of Rome in distinctly consider-
ing immoveable property to be more dignified than
moveable.  Yet this one sample is enough to
show the importance of the class of expedients
to which it belongs. In all the countries governeci
by systems based on the French codes, that is,
through _lnucb_ the greatest part of the Continent.of.
Europe, the law_of moveables, which_was always
Roman law, has superseded and annulled the feudal
law of land England is the only country of import-
ance in which this transmutation, though it has gone
some way, is not nearly accomplished. Our own, too,
it may be added, is the onfy considerable European
country in which the separation of moveables from
immoveables has been somewhat disturbed by the same
influences which caused the ancient classifications to
depart from the only one which is countenanced by
nature. In the main, the English distinction has beerr
between land and goods ; but a cértain class of goods
have gone as heir-looms with the land, and a certain
description of intérests in laftd have from historical
causes been ranked with personalty. This is not the’
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only instance in which English jurigprudenge, stand-
ing “apart from the main current of legal modification;
has reproduced phenomena of archalﬁ law. *

I proceed to notick one or two more contrivances
by which the ancient trammels of proprietary right
were more or 18ss successfullgrelaxed, premising that
the scheme of this treatise only permits me to men-
tion those which are of great antiquity. *On one of
them in particular it is necessary to dwell for & mo-
ment er two, because persons unacquainted with the

“early history of law will not be easily persuaded that

a principle, of which modern jurisprudence has very
slowly and with the greatest difficulty obtained the
recognition, was really familiar to the very infancy of
legal science. There is no principle in all law whick
the moderns, in spite of its beneficial character, have
been so loath to ad:)pt and to carry to its legitimate
consequences as that which was known to the Romans
as Usucapion, and_ whmﬁ has descended to modern
jurisprudence under the natie ‘of\Prescriptiop. It
was a positive rule of the oldest Roman law, a rule
older than the Twelve Tables, that commodities
which had been uninterruptedly possessed for a cer-
-fainy_per,iod became the property of ‘the possessor.
The period_of pofsession was exceedingly short—
one or two years, acc(;raing to the nature of the
commodities —and in® historical * times Usucapion

*was only allowed to operate when possgssion had
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commenged in g particular way ; but I thinlf it
likely that at a less advanced epoch possession was
converted into ovnership under conditions even less
severe than we read of in ofir authorities. As I
have said before, I am far from asserting that the
respect of men for desfacto possession is a pheno-

menon which jurisprudence can account for by itself,-

but it i§ *very necessary to remark that primitive
societies, in adopting the principle of Usucapion,

were not beset with any of the speculative «doubts

and hesitations which have impeded its reception
among the moderns. Prescriptions were viewed by
the modern lawyers, first with repugnance, afterwards
with reluctant approval. In ﬁgxeggl_countmes, in-
cluding our own, legislation long.declined to.advance
beyond the rude device of barring all actions based
on a wrong which had been_suffered_earlier. than
a fixed point of time in the past, generally the first
‘yea; + of some preceding refgn nor was it till the
middle ages had finally closed, and James the First
had ascended the throne of England, that we ob-

tained a frue statute of limitation of a very, im-

@wwt

b v

perfect kind. Th1s tardiness in copying one of the eo~lis

most famous chapters of Roman law, which was no
doubt constantly read by the majority of European
lawyers, the modern world owes to the influence of
the Capon Law. 'The ecclestastical customs out of
which b the Canon Law grew, concerned as they were.

EARy
Comov
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with sacred or quasi-sacred interests, very paturally
ofregarded the privileges which they conferred as in--
capable of being lost through’ disuge however pro-
lgnged ; and in accordance with this view, the gpiri-

tual jurisprudence, when afterwards consolidated, was

distinguished by a marked leaning. against. Prescrip-

tiQ_ns. It was the fate of the Canon Law, when held’

up by the clerical 1awyels as a pattern to secular legis- - -

latlon ‘to have a peculiar influence on first prinéiples.
.It g‘we to the bodies of custom which were formed '
throughout Europe far fewer express rules than did
the Roman law, but then it seems to have communi-
cated a bias to professional opinion on a surprising
number of fundamental points, and the tendencies
thus produced progressively gained strength as each
system was developed. One of the dispositions it
produced was % disrelish for Prescriptions ; but I do
not know that this preJudlce would have OPerat‘:gM as
powerfully as it has done, if it had ndt, fallen. in
with the_doctrine_of the scholastic jurists Qf the
realist sect, who taught that, whatever turn actual
leglslatlon mwht tal\nght how lonfr soever_ne-

glected, was in point of fact 1ndest1uct1b1e The
temains of this state of feeling still exist. Wherever
the philosophy of law is earnestly discussed, ques-
tions respecting the speculative basis of Prescription

are always hotly disput®d; and it is still a point of

the greatest interest in France and Germany, whether

~

’
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a persor) who has been out of possession for a series
.of years is deprlved of his ownersh ip as a penalty.
for his neglect, or losés it through the summary inter-

position of the law in its desiré to have a finis litiugn.
But no such scruples troubled the mind of early
Roman society. Their ancient usag'es directly took
away the ownership of everybody who had been out
of posséssion, under certain circumstances, during
one or two years. What was the exact tenor of the
rule of Usucapion in its earliest shape, iteis not
easy to say; but, taken with the limitations which
we find attending it in the books, it was a most use-
ful security against the mischiefs of a too cumblous
system of conveyance. In order to have the benefit?,
of Usucapion, it was necessary.that _the-‘adverse.pos-
session should have begun in good. faith, that is, with | bl
belief on the part of the possessor that he was law-{°
fully acquiring the property, and it was further re-
duired that the commodlty should have been trans- L-q
ferred to him by some mode of ahenatlon Whlch

however unequal to conferrlng a compiete title in the
’@gular case, was at least recognised by the law.
In the case therefore of a Mancipation, however
slovenly the performance might have been, yet if it}
had been carried so far as to invdlve a Tradition -orl
Delivery, the vice of the title would,be cured_ by?
Usucapion ‘i_-]".'l two Years at mott. I know nothing in
the practice of the Romans which testifies so strongly
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to then‘ legal genius as the use whigh theyymade of
Usucaplon The difficulties which beset them were.
nearly the same with those which gmbarrassed and '
still embarrass the l#wyers of England. Owing to
the complexity of their system, which as yet they
had neither the courage non the power to recon-
struct, actual right was constantly getting divorced
from technical right, the equitable ownership from
the legal. []M@gigg, as manipulated by the
Juriscomsults, supplied a self-acting machinery, by
wh1ch the defects. of titles_to _property were. always
in course of being cured, and by which the owner-
shff)g ‘that were temporarily separated were again
rapidly cemented together with the briefest possible
delay.) Usucapion did not lose its advantages till
the reforms of Justinian. But as soon as law and
equity had been co.mpletely fused, and when Manci-
pation ceased to be the Roman conveyance, there was
no farther necessity for the ancient contrivance, and
Usucapion with its periods of time considerably: -
lengthened, became the Prescription which has at- 'L
length been adopted by nearly all systems of modern
law.

« I pass by with brief mention another "éxpédient
having the same obffect with the last, which, though it
did not immediately make its appearance in English |
legal history, was of imfmemorial ahtiquity in Roman
Jaw; such indeed is its apparent age that- some
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German fcivilians, not sufficiently aware of the Iight

thrown on the subject by the analogies of English ° .

law, have'thoug}%t it ‘even older than the Mancipa-

tion. I speak of the Cessio in. Jure, _@_Q_Qllusim D:

lecovery_,‘m_,a, ourt o ert

bc_co__vey_ed The plaintiff claimed the subJect of
this proceeding with the ordinary forms of a litiga-
tion ; the defendant made default; and the commodity
\;;Ls” of course adjudged to the plaintiff. I need
s‘carcely remind the English lawyer that tifis ex-,
pedient suggested itself to our forefathers, and pro-
duced those famous Fines and Recoveries which_did
S0 much to undo the harshest trammels of the feudal

land law. The Roman and English contrivances|
have very much in common and illustrate each other
most instructively, but there is this difference be-
" tween them, that the object of the English lawyers
was to remove complications already introduced into
the, tltle, while the Roman Jurisconsults soughhﬁ‘ tof
"prevent them by substltutlnig a mode of tlansfer}
necessarily unimpeachable for one which too often%
miscarried. The device is in fact one which sug-

" gests itself as soon as Courts of Law are in steady

operation, but are nevertheless still under the em-*

ire of primitive notions. In an ‘advanced -state of .
p p

legal opinion, tribunals regard collugjve litigation

as an abuse of their procefure; but there has .

always been a time when, if their forms were
T .

z%%féﬁ
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scrupulously complied with, they ngver drghmed of
. * looking further. .

The influence of Courts of Law ala,d of their proce- .
dure upon Property has been most extensive, but the
subject is too large for the dimensions of this treatise,
and would carrgf us further down the course of legal
history than is consistent with its scheme. It is
desirable, however, to mention, that to this’ influence
we must attribute the importance of the distifiction
between Property and Possession—not, indeed, the
distinction itself, which (in the language of an eminent
English civilian) is the same thing as the distinction
between the legal right to_ct upon.a thing and the
physi(‘:)érjf)g?er to do so—but the extraordinary im-
portance which the distinction has obtained in the
philosophy of law., Few educated persons are so
little versed in legal literature as not to have heard
that the language of the Roman jurisconsults on the
subject of Possession long occasioned the greatest
possible perplexity, and that the genius of Savigny
is supposed to have chiefly proved itself by the solu-
tion which he discovered for the enigma. Possessmn,

m fact, when employed by the Roman laiyers, ap
pears to have contracted a shade of meaning not
easily accounted for. The word, as appears from its
etymology, maust have ogg}nally denoted phy_lcal,/(l)(%
.contact or physical contact. resumeable_af,_ pleasure; **%*

but as actually used, without any qualifying epithet,
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it swmﬂes not s1mp1y physical detention, but physmal ( )
de tention coq_pled Wlth the intention to hold the thi
detamed as Qne’§ own. Sawgny, following Niebuhr,

percelved that for this anomaly there could only be a
historical origin. He pointed out that the Patrician)
burghers of Rome, who had become tenants of the

greatest part of the public domain at nominal rents,

were, in the view of the old Roman law, mere posses-

sors, but then they were possessors intending to keep
their land against all comers. They, in truth, put
forward a claim almost identical with that which has
recently been advanced in England by the lessees of
Churchlands. Admitting that in theory they were the
tenants-at-will of the State, they contended that time
and undisturbed enjoyment had ripened their_holding
into_a_species of ownership,..and that it would be

unjust to eject them for the purpose of redistributing

the domain. The associatipn of this claim with the

Patrician tenancies, permanently influenced the sense

of “possession.” Meanwhile the only legal remedies
of which the tenants could avail themselves, if ejected
or threatened with disturbance, were the Possessory
Interdicts, summary processes of Roman law which
were either expressly devised by the Preetor for their
protection, or else, according to another theory, had
in older times been employed for the provisional
maintenance of possessions pending the settlement.of,

questions of legal right. It came, therefore, to he
v2 : .
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understood that everybody who possessed proberty as
* his own had the power of demanding the Interdicts,
and, by a system o_f_.highly artificial ple_aiiing,« the
Interdictal process was_moulded into a_shape fitted
for the trial of conflicting claims to a disputed pos-
SESEL_OD Then commenced # movement which, as
Mr. John Austin pointed out, exactly reproduced
itself in English law. Proprietors, domins, i)gg@ to
prefer the simpler forms or speedier course f the
Interdict to the lagging and intricate formalities of |
the Real Action, and for the purpose of availing
themselves of the possessory remedy fell back upon
the possession which was supposed to be involved in
their proprietorship. The liberty conceded to persons
who were not true Possessors, but Owners, to vindicate
their rights by possessory remedies, though it may
have been at first a boon, had ultimately the effect of
seriously deteriorating both English and Roman Juris-
prudence. The Roman law owes to it those subtleties
on the subject of Possession which have done so much
to discredit it, while English law, after the actions’
which it appropriated to the recovery ofireal property
_had fallen into the most hopeless confusion; got_rid.
at last of the whole tangled mass by a.heroieremedy.
No one can doubt that the virtual abolition of the
English real actions whlch took place nearly thirty
Jears since was a pubhc benefit, but still persons sen-
sitive to the harmonies of jurisprudence will lament
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~
CHAP. VIIZ, LAW‘ ANXD EQUITY. . 203,

that, inptead of cleansing, improving, and simplifying

to the possessory action of ejectment, thus basing our
whole system of'land recovery upon a legal fiction,,
Legal tribunals have also powerfully assisted to
ghape and modify congeptions of proprietary right by
means of the dlstlnc_tE)P between Law and Equity,
which altvays makes its first appearance as a distine-
tion* between jurisdictions. Equitable property in ﬁe‘—w
Enorland is simply property_held under the _J-umsdlc- ‘h:;

tion of the Court of Chancery. At Rome, the Prae- —cad,

tor’ s Edict mtroduced its novel pringciples in the guise

of a promlse that under certaip_circumstances a par-

ticular action or a particular plea swould be granted;

and accordmgly, the propertv m bomi,mor Equitable
Property, of Roman Law was property exclusively
protected by remedies which had their source in_the_

Ed1ct The mechamsm_b}l_.whwh equitable_rights,

Were saved from being overridden by the claims of
t]le_lgoval owner was somewhat different in the two,
§ystems With us the18 m@_pggdgm‘e_gs ggumd 9*\/61'76

“by the Injunction of the Court of Chancery.. Since,
however, Law and Eq__lgy, while not as yet consoli-

——

» (Thy the spme Court, 1 nothing like the Imunctlon was

{

required, and the Magistrate took the simpler course
of refusing to grint to the €ivil Law Owner those
actloas ang pleas by which alone he could obtain the

»
L]
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property that belonged in equity tg anothe;r. But
Jthe practical operation of both systems was pearly -
the same. Both, by means of a distinction In proce-
dyre, were able to prederve new forms of property in
a sort of provisional existence, until the time should
come when they were recognised by the whole law,
In this way, the Roman Prator gave an_immediate
right of property to the person who_had _atquired a
Res Mancipi by mere delivery, without waiting for
the ripening of Usucapion. Similarly he in time re:
éognised an ownership in the Mortgagee, who had at
first been a mere “bailee ” or depositary, and in the
¥ Emphyteuta, or tenant of land which was subject to
a fixed perpetual rent. Following a parallel line of
progress, the English Court of Chancery created a
special proprietorship for the Mortgagor, for the
Cestui que Trast, for the Marrled Woman who had
the advantage of a particular kind of settlement, and
for the Purchaser who had not yet acquired a com?
plete lqggl_ownership'. All these are exan'nples in
which forms of proprietary right, distinctly new,
were recognised and preserved. But indirectly Pro-
perty has been affected in a thousand ways by equity,
both in England and at Rome. Into whatever corner
of jurisprudence it§ authors pushed the powerful in-
strument in their command, they were sure to meet,
and touch, and more of less materially modify the
faw of property. When in the preceding pages I have

*
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spoken #f certain ancient legal distinctions and expe-

.dients a8 having powerfully affected the history of

ownership, I must be understood to mesn that the
greatest part of’their influenee has arisen from the

hints and suggestions of improvement infused By

them into the mental gtmosphere which was breathed

by the fabricators of equitable systems.

But te describe the influence of Equity on Owner-
ship avould be to write its history down to our own
days. I havealluded toit principally because, several
esteemed contemporary writers have thought that ih
the Roman severance of Equitable from Legal property
we have the clue to that difference in the conception
of Ownership, which apparently distinguishes the law
of the middle ages from the law of the Roman Em-
pire. The leading characteristic of the feudal con-
ception is _its recognition of a_doubleeproprietorship,
the superior ownership of the lord of the fief coexist-
Ing with the inferior propdbty or estate of the tenant.
Now, this duplication of proprietary right looks, it is
urged, extremely like a generalised form of the Ro-
man distribution of rights over property into Quiri-
tarian or legal, and (to use a word of late origin)
Bopitarian or equitable.  Gaius himself observes
upon the spl.itting of dominion dnto two parts as a
singularity of Roman law, and expressly contrasts it
with the entire or allodial ownership' to which other
nations yvere accustomed. Justinian, it is true,

* L ]
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reconsolidated dominion into one, but then ity was the
parﬁally reformed system of the Western Empire,.
“and not Justinian’s jurisprudence, with which the
barbarians were in contact during s8 many centuries.

While they remained poised_on the edge of the Em-
pire, it may weH be that they learned thmdlstmc,tlo.,,
which afterwards bore remarkable: fruit. In favour
of this theory, it must at all events be adnritted that
the element of Roman law in the various bodies of
barbariagn custom has been very imperfectly ex-
dmined. The erroneous or insufficient theories which
have served to explain Feudalism resemble each other
in their tendency to draw off attention from this par-
ticular ingredient in its texture. The older investiga-
tors, who have been mostly followed in this country,
attached an exclusive importance to the circumstances
of the turbulent period during which the Feudal
system grew to maturity ; and in later times a new
source of error has been a8ded to those already exist®
ing, in that pride of nationality which has led German
writers to exaggerate the completeness of the social
fabric which their forefathers had built up before
their appearance in the Roman world. One or two
English inquirers who looked in the right quarter
for the foundations ef the feudal system., failed never-
theless to conduct their investigations to any satis-
factory result, either from searching too exclusively
for analogies in the compilations of Justiniay, or from

.

.
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confinifg their attention to the compendia of Roman
law which are found appended to some of the extant

barbariah codes. But, if Roman jurispr e had
any influence on the barbarolis societies, it ?é.pm-
bably produced the_greatest part of its effects before
the legislation of Juséinian,.and before the prepara-
tion of these compendia. It was not_the i
and purified _jurispradence—of—Justinian,. but the
undigested system which prevailed in the Western
.Empire, ¢ and Which the Eastern Corpus Jurss nex}er

L e
< -

clothed Wlth ﬂesh and muscle the scanty skeleton of

barbarous usage. ‘The change must be supposed
to have taken place before the Germanic tribes had

distinctly appropriated, as conquerors, any portion
of the Roman dominions, and t}}Erefore Slong before
Germanic monarchs had ordered hrevlaries of Roman
law to be drawn up for the use of their Roman
Subjects. The necessity for some such hypothesis
will be felt by everybody who can appreciate the
difference between archaic and developed law. Rude
as are the ILeges Barbarorum which remain to us,
they are not rude enough to satisfy the theory of
their purely barbarous origin; nor have we any
~eason for believing that we have®received, in written
records, more than a fraction of the figed rules which
. were ‘I;réctised among themselves by the members of
the conquering tribes. If we can once persuade

+
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ourselves that a considerable elemgnt of Hebased
Roman law already existed in the barbarian systems,
we shall have done something to remove‘a grave
difficulty. The Germ#n Law of thé conquerors and
the Roman law of their subjects would not have com-
bined if they had not possessedsmore affinity for eaclh
other than refined jurisprudence has usually for the
customs of savages. It is extremely likely*that_the
codes of the barbarians, archaic as they seems ape
only a scompound of true primitive usage with half-
understood Roman rules, and that it was the_foreign
mcrredlent which _enabled them to coalesce with a
Roman Junsprudence that had already receded
somewhat from the comparative finish which it
had acquired under the Western Emperors.

But, though - all this must be allowed, there are
several considerations which render it unlikely that
the feudal.fo.tm_aﬁmnﬁmhlp*.wab _directly suggested
by the Roman duplication of domainial rights. Thé

d1st1nct10n between legal and id _equitable property
stnkes one as a subtlety little ] le likely to_be _appre-
c;@_twed_by barbarians; and, moreover, it can scarcely
be understood unless Courts of Law are contem-

plated in regular operation. But the strongest reason
against this theory®is the existence in Roman law of
a form of property—a creation of Equity, it is true
—which supplies a much simpler ckplanation of the
fransition from one set of ideas to the other. This
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is the 'Emphyﬁeusw, upon which the Fief of the
middle ages has often been fathered, though withouts
much kfiowledge of the exact share which it had in
bringing feudal’ ownership nto the world. The,
truth is that the Emphyteusis, not probably as yet
known by its Greek designation, marks one_stage.in

a current of ideas which led ulti_rﬁétely to feudalism.
The first*mention in Roman history of estates larger
thane could be farmed by a Paterfamilias, with his
household of sons and slaves, occurs when we come

to the holdings of the Roman patriciaps. These
great proprietors appear to have had no idea of any
system of farming by free tenants. Their latifundia o&,«q
seem to have been universally cultivated.by slave-
gangs, under bailiffs_who were themselves slaves or
{{égdp_en; and the only organisation attempted ap-
pears to have consisted in dividing the inferior slaves
into small bodies, and making them the peculium of

of interest in the efficiency of their labour. This'
system was, however, especially disadvantageous to
one class of estated proprietors, the Municipalities.
Functionaries in Italy were changed with the ra- 3
pidity which often surprises us in the admmlstratloﬂ_-f«; :
of Rome herself so that the suberintendence of a (w-
large landed domain by an Ttalian corporation must ;.
have been excessively imperfect. Accordingly, we are
told that with the municipalities began the prap_g_i‘g.g_
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of letting out agri vectigales. that is, of leasihg land

.for a perpetuity to a free tﬁgant at a fixed r&nt and
under certain conditions/ The plan was afterwards
extenswely imitated Yy individual proprietors, and
the tenant, whose relation to the owner had origi-
_ nally been determined by ~hise-eontract; was sphse;
q____“_ktly recognised by the Pretor as having himself
a luallﬁed proprletorshlp, v@h in time became

known as anfEmphyteusis. From this point the his-
Wf-tenure parts into two branches. In thecourse
of that long period during which our records of the
Roman Empire are most incompléte;-the slave-gangs
of the great Roman families became transformed
into the coloni, whose origin and situation constitute
one of the obscurest questions in all history. We
may suspect that they were formed partly by the ele-
vation of the skaves, and partly by the degradation of
- the free farmers ; and that they prove the richer classes
of the Roman Empire to Yave become aware of the
increased value which landed property obtains when
the cultivator has an interest in the produce of the
land. We know that their servitude was_predial;
that it wanted many of the characteristics of absolute
slavery, and that they acquitted their service_to_the
landlor@__lgg_,rendelmg to him a hxed portion of the
annual crop. Weknow further that they survived all
the mutations of societ§ in the ancient and modern
worlds. Though included in the lower couses of the
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" feudal structure, they continued in many countrigs to
*vender to the landlord precisely the same dues which.
they had paid to the Roman domunus, and from a
particular class .among them,” the coloni medietasii, W"‘
who reserved half the produce for the owner, are
descended the metayer tenantry, j_vh.o still conduct
the cultivation of the soil in almost all the South of
Europe.”* On the other hand, the Emphyteusis, if we
may *so interpret the allusions to it in the Corpus
Juris, became a_favourite and beneficial modffication
of property ; and it may be conjectured that wherever
‘free farmers existed, it was this tenure which regu-
lated their interest in the land. The Prator, as has
been said, treated the Emphyteuta as a true proprietor.
When ejected, he was. allowed to reinstate himself by
a Real Action, the distinctive hadge of proprietary
right, and he was protected from distirbance by the
a,uthm of his lease so long as the canon, or quit-rent,

“as s punctually pa,ld But at the same time it must
not be supposed that the ownership of the author of
the leasg was either extinct or dormant. It was kept
alive by a power of re-entry on non-payment of the

rent, a right of pre-emption in case of sale, and a

certam contrQl over the mode __qf_'_c_ultlvatxon We
have, therefore, in the Emphyteus1s a striking -ex-
ample of the double ownership which characterised
feudal property, and one, nforeover, which is much

simpler and much more easily imitated than the

-
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juxtaposition of legal and equitable righfs. The °
shistory of the Roman tenure does not end, ﬁowever .
at this point. We have clear evidence that' between
the great fortresses which, disposed along the line of
the Rhine and Danube, long secured the frontier of
the Empire against its barbarian neighbours, there
extended a succession of strips of land, the agr:
limitrophi, which were occupied by veteran soldiers of
the Roman army on the terms of an Emphyt8usis.
There twas a double ownership. The Roman State
was landlosd_of_the_soil, but the soldiers cultivated
it W1thout disturbance so long as they held themselves
ready to be called out for military service. whenever
the state of the border should require it. In fact, a

sort of gargigqg-(%u/ty, under a system closely resem-

bling that of the/military colonies on the Austro-
Turkish bordef, Had taken the place of the quit-rent _
which was the service of the ordinary Emphyteuta
It seems 1mposs1b1e to doubt that this was the
precedent copied by the barbarian monarchs who
founded feudalism. It had been within their view
for some hundred years, and many of the veterans
who guarded the border were, it is to be remembered,
themselves of barbarian extraction, who probably
spoke the Germanic tongues. Not only does the prox-
imity of so easily followed a model explain whence
the Frankish and LomBard Sovereigns got the idea
of securing the military service of their.followers
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by rantlng away portions of their public domain;
but it perhaps explains the tendency which imme-
diately showed itself in the Benefices to become here-
ditary, for an Er.x;p_l_lyigwis, tHough capable of being
moulded to the terms of the original contract, never-
theless descended as a*general rule to the heirs of the
grantee. It is true that the holder of a benefice, and
more recently the lord of one of those fiefs into which
the Benefices were transformed, appears to have owed
certain services which were not likely to have been
rendered by the military colonist, and were certainly
not rendered by the Emphyteuta. The duty of

obligation to assist in_endowing his_danghter and
equipping his son, the liability to his guardianship,

in minority, and d_many other similar incidents..of.
tenure, must_have ve been en literally borfowed from, the
£elat10ns of Patron a,ud Fr.eedman under Roman law,
“that is, of quondam- -master and quondam-slave. But
then it is known that the earliest beneficiaries were
the personal companions of the sovereign, and it is
indisputable that this position, brilliant as it seems,
was at first attended by some shade of servile debase-
ment. The person who ministered to the Sovereign
in his Court had given up something of that absolute
personal freedom which was the proudest privilege of

the allodial proprietor.

respect and gratitude to the feudal superior, the

»
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_ CHAPTER IX.

THE EARLY HISTORY OF CONTRACT.

Tarre are few general propositions concerning the
age to which we belong which seem at first Sight
likely fo be received with readier concurrence
than the assertion that the society of our day is
mainly distinguished from that of_preceding gene-
rations by the largeness of the sphere which is
occupied in. it by Contract. Some of the phenomena
on which this proposition rests are among those
most frequently singled out for notice, for comment,
and for eulogy.® Not many of us are so unobservant
as not to perceive that in innumerable cases(where old
law fixed a man’s social position irreversibly at his
birth, modern law allows him to create it for himself by
convention;Jand indeed several of the few exgeptioﬁs
which remain to this rule are constantly denounced
with passionate indignation. The point, for instance,
which is really debated in the vigorous controversy
still" carried on upoﬁ the subject of negro servitude,
is whether the. status of the slave does not.beloﬁ'g
to by-gone institutions, and whether the only relation _
between employer and labourer which commends
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itself te modern mo.rality be not a relation deter-
_mined exclusiv.e'ly by contract. The recognitidn of .
this difference between past ages and the present
enters into thee very essence of the most famous
contemporary speculations. It is certain that the
.science of Political Egonomy, the only department
of moral inquiry which has made any considerable
progress in our day, would fail to correspond with
the facts of life if it were not true that Imperative
Law had abandoned the largest part of the field
which it once occupied, and had left men to settle
rules of conduct for themselves with a liherty never
allowed to them till recently. The bias indeed of most
pe;s-ohs trained in political economy is to consider
the general truth on which their science reposes as
entitled to become universal, and, when they apply
it as an art, their efforts are ordinarily directed to
enlarging the prdvince of Contract and to curtailing
that of Imperative Law, fexcept so far as law is
nécessary to enforce the performance of Contracts.
The impulse given by thinkers who are under the
influence of these ideas is beginning to be very
strongly felt in the Western world. Legislation has
nearly confessed its inability to keep pace with thee
activity of man in discovery, in invention, and in the

manipulation of accumulated wealth; and the law
even of the least advanced cemmunities tends more
and more‘to become a mere surface-stratum, having®

: X
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under it an ever-changing assemblage of cond:ractual

Jrule? with which it rarely interferes except¢o com-
pel compliance with a few fundamental principles,
or unless it be called.in to punishe the violation of
good faith.

Social inquiries, so far as they depend on the con-
sideration of legal phenomena, are in so backward
a condition that we need not be surprised at not
finding these truths recognised in the commonplaces
which ,pass current concerning the progress of so-
ciety. These commonplaces answer much more to
our prejudi.ces than to our convictions. The strong
disinclination of most men to regard morality as
advancing seems to be especially powerful when the
virtues on which Contract depends are in question,
and many of us have an almost instinctive reluctance
to admitting that good faith and trust in our fellows
are more widely diffused than of old, or that there
is anything in contemporayy manners which parallels
the loyalty of the antique world. From_time to
time, these prepossessions are greatly strengthened
by _the_spectacle of frauds, unheard of before the
period at which they were observed, and astomshmg
from their complication as well as shocking from their
criminality. But the very character of these_frauds
shows cleal:ly» that, before they became possible, the
moral obligations.of which. they are. the breach must
Rave been more.than propor.txomtelymdeve.lo_ped It

3
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* is the confidencg reposed and deserved by the many,
-which d#ffords facilities for the bad faith of the few,*
so that,® if colossal 'euxamples,, of_dishonesty. oecur,

there is no glgérj_ conclusion ‘than that_scrupulous
k;(;r;ésty is displayed in the average-of.the trans-
::_;ctions which, in the particular cases have_supplied|]
the delinquent with his opportunity. If we insist{
on readifg the history of morality as reflected in
jurisprudence, by turning our eyes not on the law

of Contract but on the law of Crime, we mhust be
careful that we read it aright. The only form of
dishonesty treated of in the most ancient Roman
law is Theft. At the moment at which I write,
the newest chapter in the English criminal law is

one which attempts to prescribe punishment for
the frauds of Trustees. The prqoper inference from
this contrast is_not that the primitive Romans
practised a higher morality than ourselves. We
should rather say. that, in_ {llg_igm between ib‘_ejr'
days and ours, morality has advanced from _a_very
rude to a highly refined conception—from viewing:
the rights of property as exclusi(%i’})r sacred, to
looking upon the rights growing out of the mere
unilateral reposal of confidence as entitled to the

protection of the penal law. * .

1

The definite theories of jurists are searcely nearer
the truth in thiS point thafh the opinions of the,
multitude.. To begin with the views of the Roman

x 2 t .
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lawyers, we find them inconsistent, with the true
e history of moral and legal progress. Ohe class-
of contracts, in which the plighted faith of the con-
tracting parties_was_the only maferial ingredient,
they specifically denominated Contracts juris gentium,
and though these contracts ewere undoubtedly the
latest born into the Roman system, the expression em-
ployed implies, if a definite meaning be ‘extracted
from it, that they were more ancient than certain
other forms of engagement treated of in Roman law,
in which the neglect of a mere technical formality was
as fatal to_the obligation as misunderstanding or
deceit. But then the antiquity to which they were re-
ferred was vague, shadowy, and only capable of being
understood through the Present; nor was it until
the language of the Roman lawyers became the
language of d&n age which had lost the key to their
mode of thought that a “ Contract of the Law of
Nations” came to be d1stmctly looked upon as a
Contract known to man in a state of Nature.
Rousseau adopted both the juridical and the popular
error. In the Dissertation on the effects of Art and
Science upon Morals, the first of his works which at-
* tracted attention and the one in which he states most
unreservedly the cpinions which made him the founder
of a sect, the yeracity and good faith attributed to the
ancient Persians are répeatedly pdinted out as traits
oof primitive innocence which have been, grad}lally
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) obhterated by *civilisation ; and at a later perlod
*he found _a_basis for all his speculations_in t_hg
ne_four

doctrlne of an qriginal Social Contract. The " So-
"cial Contract or Compact is the most systematic
form which has ever been assumed by the error
we are discussing. It is_a theory ‘which, though
nursed into importance by political passions, .de-

rived all its sap from the speculations of lawyers.

True it certai-n-l;;s—t}iat the famous Enghéhmen, for
whom it had first had attraction, valued it chiefly
for its political serviceableness, but, as T shall pre-
sently attempt to explain, they would never have
arrived at if, if politicians had not. long conducted
their controversies_in_legal phraseology. Nor were
the Enghsh authors of the theory blind to that
speculative amplitude which recommended it so
strongly to the Frenchmen who inherited it from

theth. Their writings shgw they perceived that it
could be made to account for all social, quite as well
as for all political phenomena. They had observed
the fact, already striking in their day, that of the
positive rules obeyed by men, the greater part were
created by Contract, the lesser by Imperative Law.,
But they were.ignorant or careless of the historical
relation of these two constituents of jurisﬁruden;:e.
It was for the purpose, therefore, of gtatifying their
speculative tastes by attributing all jurisprudence
to_a,uniform source, as much as with_the_view of
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eluding the doétrines;vzgi_cll___ﬁclaimd 8. d1v1ne parent- ..
¢ age for Imperati%__LaW, that th they devised th_e_ theory”
that all Law had its origin in Contract. In another
st?xge of thought they would have been satisfied to
leave their theqry in the condition of an “ingenious
hypothesis or a’convenient verbal formula, But that
age was under the dominion of legal superstitions.
| The State of Nature had been talked about till it
had ce?,sed to be regarded as paradoxical, and hence
| 1 seemed easy to give a fallacious reality and defi-
| niteness to“the contractual origin of Law by insisting
l on the Social Compact as a historical fact.

Our own generation has got rid of these erroneous
juridical theories, partly by outgrowing the intel-
lectual state to which they belong, and partly by
almost ceasing to theorise on such subjects altogether.
The favourite occupation of active minds at the
present moment, and theyone which answers t& the
speculations of our forefathers on the origin of the
social state, is the analysis of society as it exists and
moves before our eyes ; but, through omitting to call
in the assistance of history, this analysis too often
. degenerates into an idle exercise of curiosity, and is
especially apt to jncapacitate the inquirer for com-
prehendmg states of society which differ considerably
from that to which he ig accustomed. The mistake of
gudging.the men of other periods by the morahty of
our_own. day_has its paralle]l in the mistake ofisup-
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posing that every wheel and | bolt in the modern social
* machme had_ _1__ts counterpart in more_rudimentary®

so__c_z}e_tles Such i 1mpress1ons ramify very widely, and
masque themselves very subtly, in historical wotks
written in the modern fashion; but,I find the trace
of their presence in the domain of jurisprudence in
the praise which is frequently bestowed on the little
apologue. of Montesquieu concerning the Troglodytes,
inserted in the Lettres Persanes. The Troglodytes
were a people who_systematically_violated their Con-
tracts, and so perished uiterly. If theestory bears
the moral which its author intended, and is em-
ployed to expose an anti-social heresy by which this
century and the last have been threatened, it is most
unexceptionable ; but if the inference be obtained
from it that society could not poss1bly hold together
without attaching a sacredness to promlses and agree-
ments which should be on something like a par with
the respect that is paid to them by a mature civilisa-
tion, it involves an error so grave as to be fatal to all
sound understanding of legal history. The fact is
that the Troglodytes have flourished and founded
powerful states with very.small attention to the,
obligations of.Contract. ( The pomt which before all
others has to be apprehended in_the constltumon of
primitive societies is that the indi vidual_creates creates fg,l_'
himself fesy or no. ) rights,. and few_or_uo_duties. The
rules which _he obeys are derived_first from the
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Beramve commands addressed to him by the “hief of *
the household of_ Wthh he forms. palt ﬁuchasys-
tem leaves the very smallest room for Contract. The
members of the same family (for so we may interpret
the evidence) are wholly incapable of contracting
with each other, and the family is entitled to disre-
gard the engagements by which any one of i.t_s_subor-
(E—l:‘;fz(},  members has attempted to bind it. Family, itf[
1§-:crue may contract with farmly, chieftain with
chieftain, but the transaction is one of the same na~l
ture, and encumbered by as many formalities, as the '_
alienation of property, and the disregard of one iota’
of the performance is fatal to the obligation. The' 4
positive duty resulting from one man’s reliance on | (
the word of another is among the slowest conquests ‘
of advancigg_cf_v;ilisation.

‘e

Neither Ancient Law nor any other source of ®v
dence discloses to us society entirely destitute of the
conception of Contract. But the conception, when
it first shows itself, is obviously rudimentary. No
trustworthy primitive record can be read without
_perceiving that the habit of mind.which induces ns
"to make good a prormse is as yet_imperfectly deve-
l‘g_),g_egg and that agt_s s_of flagrant_perfidy are often
mentioned without blame and sometimes . described
with approbation. In fhe Homeric literature, for m-
stance, the deceitful cunning of Ulysses appears as a
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virtue of the same rank with the prudence of Ngstor,
the contancy of Hector, and the gallantry of Achilles?  «
Ancient law is still more suggestive of the distance
which separates *the crude form of Contract fromeits
maturity At first, nothing is seen like the interpo-

sition of law_to_compél the performance of a promise.
That whlch the law arms with its sanctions is not agh e
promlse, “but a promise accompamed with a solemn
ceremonial. Not only are the fo formahtles of equal
importance with the promise 1tse1f but they are, if
anythl , of greater importancg; for that delicate
analysis Which ‘mature jurisprudence applies to the
conditions of mind under which a particular verbal
assent is given appears, in ancient law, to be trans-
ferred to the words and gestures of the accompanying
performance. 'No pledge is enforced if a single form
be omitted or misplaced, but, on the other hand, if
the forms can be shown.tq have been accurately pro-
ceeded vith, it is of no avail to plead that_the promise
was made under duress or deception. The transmu-
tation of this ancient view into the familiar notion of
a Contract is plainly seen in the history of jurispru-
dence.  First_one or two steps in_the ceremomgl]

, are dxspgps ed with ; then theoﬂl_______e_gs___@;_g_sunphﬁ,e.d,

or permitted to he neﬂlected on... celtam condltlgns,
) ‘_zls‘ﬂy a few specific contracts are separated from. the:

?‘%“i‘?

Y orest a@a.llomed‘to be entered into without form, the.
selqcted eontracts being those on which the activity!
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and energy of social intercourse depend. .Qlowly,'. '
shut. most d1stmct1y, the mental endagement 1solatesf .
itself amld_IhQ_iechmcahtlgs, and gradually becomesﬁ
the sole ingredient on which the interest of the JU.I‘lS-{
consult is concentrated Such a mental engacement,]
signified throu _@ external acts, the. Romans calledn
Pact or Convention; and when the~Convention has
once been conceived as the-mcleus of a quim,cj, Jt'
soon becomes the tendency of advancing Jurlspru-
dence fo break < away t the external shel_l _of form amd1
ceremony. e Forms are thenceforward only retained ;
so far as they are guarantees of authenticity and -
s?ag_li};ﬁés for caution and deliberation. The idea
of a Contract is fully developed, or, to cmploy the’
Roman phrase, Contracts are absorbed in Pacts.

The history of this course of change in Roman law
is exceedingly 'instructive At the earliest dawn of

the jurisprudence, the in use for a Co  Wrap
one which is very famﬂlar to tl(lg,sﬁudents of historical
Latinity. It was pezumsand the parties to the con-
tract were said to be nezi, expressions which must
be carefully attended to on account of the singular
durableness of the metaphor on which they are
‘founded. The notion that persons under a contrac-i

tual engagement are connected together by a strorg’
bond or_chain, eontinued till the last to influence the

Roman _]unsprudence of ‘Contract; and flowing thence
3.t has mixed itself with modern ideas. What then.
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was involved #u this nexum or bond? A defipition
which has descended to us from one of the Latin antie
quana,ns descmbes ngzum as omne quod gemtur per ®s

et libram, “everX transa:_cﬁl_qn with the copper mnd W
the balance,” and these words have gccasioned a good
deal of perplexity. The copper : and the balance are
_the well-known accompaniments of the Mancipation,
the ancient solemnity described in a former chapter,
by which the right of ownership in_the highest for:
of Roman Property was transferred from_oné_person
to another. Mancipation was a conveyanee, and hence
has arisen the difficulty, for _the definition thus cited
appears to confound Contracts and Conveyi_@_ge_s,_
which in the philosophy of jurisprudence are not
simply kept apart, but are actually opposed to each
other. The jus in re, right in.rem, right “ availing
against all the world,” or Proprietary Right, is sharply
d#tinguished by the analist of mature jurisprudence
from the jus ad rem, right in personam, right ¢ avail-
ing against a single individual or group,” or Obliga-
tion. Now Conveyances transfer Proprietary Rights,
Contracts create Obl1gat10ns——how then can the two
be included under the same name or same general
conceptlon? This, like many s1m1la1 embarrassments,
has been occasioned by the error of ascribing to® the
mental condition of an unfm med seciety a faculty
which pre- emmentlv belonas to an advanced stage of

intellectual development, the faculty of dlstmgmshmg
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in speculation ideas which are blended in p.ra,ctice.
*We have indicatiQnsmot_to.be mistaken of a State of °
x&g_a}__afﬁa{rs in which Conveyances and Contracts
wese practically confounded nor did the d dlscrepance
of the conceptions become perceptible till men had
begun to adopt a distinct practlce in contracting ane
conveying.

It may here be observed that we know enough of
ancient Roman law to give some idea of the mode of
transforfmation followed by legal conceptions and by
legal phraseology in the infancy of Jurisprudence.
The change which they undergo appears to be a
change from general to_special; or, as we might
otherwise express it, the ancient conceptions and the <
ancient terms are subJected to a process of gradual '
specialisation. ~ An.ancient legal conception gorre-}
Wbut to sevelal modern conceptions.
An ancwnt te ession_serves_to indidg, .
_ of_thir h in modern law have
separate namgs* allotted to them. If, however, we .
take up the history of Jurisprudence; at the next
stage, we find that the subordinate conceptions have
gradually d1seng§g§d themselves, and that_the_old
&nggalgames are cnvmg way to specm]. appellations.
The old general conceptlon is not obliterated, but it
has ceased to.cover more than one or a few of
t\}}—e notions which it first included.” So too the old
technical name remains, but_it discharges_ only ong of.
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the funchons__ \thth _once_performed. We may
exemplify this phenomenon in various ways. Patri
archal Power of all sorts appears, for imstance, to
have been oncesconceived as.identical in character,
and it was doubtless distinguished by one name. Th&
Power exercised by, -the—ancestor® was the same
whether it was exercised over the family or the ma-
terial puoperty—over flocks, herds, slaves, children,
or wife. We cannot be absolutely certain of its old
Roman name, but there is very strong reason for
believing, from the number of e‘ipressmns indicating
shades of the notion of power into which the word T

manus enters, that the ancient general term Was' 2
manus. But, when Roman law has advanced a _,,“
little, both the name and the idea have become spe- -

[Fali

cialised. Power is discriminated, both in word and ¢~
in conception, according to the object over which it - h;
is exerted. Exercised over material cgglmodmes or ™
sfaves, it has Become doﬂ;nzuméover chﬂdren it is
Potestas—over free _persons whose services have
been made awaﬁanother by their own ancestor, it
is mancipium-—over a wife, it is still manus. The
old word, it will be perceived, has not altogether
fallen into 8esﬁetu e, Dut is eonfined to one very
special exercise of the authori¢y it had formerly
denoted. This example will enable us to compre-
hend the nature of the historical alliance between. .

Contracts .and Conveyances. There seems to haVe

K
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been one solemn ceremonial at ﬁxst for all *solemn

trans%tctlonsl and_its name at Rome appears {o_have .

been CL_Rezyty. P1ec1sely the same forms whieh were
in use When a conveyance of property was effected

seem to have been employed in the making of a con- -
tract. But we have not very,far to move onwards .
before we come to a period at which the notion of a -

Contract has disengaged itself from the notién of a
Conveyance. A double change has thus taken place.
The transaction “ with the copper and the_balance,”

when intended to have e for 1ts oﬂiee the transfer of

Manmpa’non The ancient Nexum still designates
the same ceremony, b?fchoﬂly when it is employed for
the special purpose of solemnising a contract.

When two or three legal conceptions are spoken of
as anciently blended in one, it is not intended to
imply that some one of the included notions
not be older than the othds, or, when those other§
have been formed, may not greatly predominate
over and take precedence of them. The reason why

one legal conception continues so long to cover

property, is Lnown by the new ap,d peg;&l_name of

several conceptions, and one technical phrase to de

tnstead of several, is doubtless that practical changes

are .accomplished in_the Jaw_of primitive societies
iggq before men see occasion to notice or name them.
Though I have .sa,id thate Patriarchak Power was not
af first distinguished according to the objects over
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which 1% was .exercise:i I feel sure that Power over
,Children was the root of the old conception of Pdwer;

Tand T cannot doubt that the earliest use of the \
Nexum, and the qne M&_marﬂy regarded by those Who (v
1esorted to 11:J was to_give proper solemw
ahenatlon of property. It is likely that a very slight C")

perversmn of the Nexum from 1ts onomal functlons

- - w——

Tfirst 0““z_t-v_?;lse to its employment in Contracts, and
that the very shghtness of the chg__ge long prevented \
ifs being appl.ecmted or.noticed. The old ngme re- "
mained because men had not become. conscious.that
they wanted a new one ; ; the old notion cluncr to the
mind because nobody had seen reason to be at the
pains of examining it. We have had the process -
clearly exemplified in the history of Testaments. A v/
+ Will was at first a simple conveyance of.Property. It
was only the enormous practical difference that gra-
dually showed itself between this particular convey-
asf and all others whicl*’c:msed it to be regarded

before the amehorators of law cleared away_ the use-
less_encumbrance of the nominal mancipation, and
consented to care for nothing in the Will but the
expressed intentions of the Testator. It is unfortu- -
nate that we cannot track the eay history of Con-
tracts with the same absolute confidence as the early
history of Wills, but we gre not quite without
hints that contracts first showed themselves throught

’0
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the nexum being put to a hew use and after- .
Jwards obtained recognition as distinet transactious
throucrh the important practical (,onsequﬁnces of
the experiment. There is some, but,not very violent,
conJecture in the following delineation of the process.
Let us conceive a sale for Teady _money as the
normal type of | ‘the Nexum. The seller brought tlic

&  property of which he intended to disposes~a slave,

»

for example—the purchaser attended with the rough
ingots of copper which served for money—and an in-
dispensable assistant, the lbripens, presented himself
with a pair. of scales. The slave with certain fixéd -
formalities was handed over to the vendee—the °
copper was weighed by the lbripens and passed to
the vendor. So long as the business lasted it was a
nexum, and the parties were nexs ; but the moment -
it was completed, the nezum ended, and the vendor
and purchaser ceased to bear the name derived from
their momentary relation§y But now, let us mox%oa
step onward in commercial history. Suppose the -
slave transferred, but the money not paid. In ztat
case, the nexum iswfir;ished, so far as the seller is"
concerned, and when he has once handed oOver his

* property, he is no longer nezus; but, in regard to the

pu;fchaselz, the nexwm continues. The transaction, as
to his part of it, is incomplete, and he is still eonsi-
dered to be nexus. It, follows, therefors, that the
8aine term described the conveyance by which the

L[4
i
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* right of .property was transmitted, and the personal-

obligation of the debtor for the unpaid purchase-«
money. “We may still go forward, and _picturem.i;,osve'ﬁ

ourselves a proceeling wholly formal, in which nethisng
is handed over an& ‘noikgég;gald ; we are brought at
once to a transaction imdicative of mlich higher com-
mercial activity, an ezecutory. Contract of Sale.. ~
If it be true that, both in the popular and in the
profedsional view, a Contract was long regarded as au
' _z'ncomplete Conwydﬁce_,_ the truth has importarfce for,

mgny reasons. The speculations of the last century |

" concerning mankind in a state of nature, are not un-
fairly summed up in the doctrine that “ in the primi-
tive society property was mothing, and obligation
everything;” and it will now be seen that, if the pro-

position were reversed, it would be nearer the reality. -

"On the other hand, considered higtorically, the
pr‘iyiti.ve association of g;nveyances and Contracts
explains something which? often strikes the scholar
aud jurist as singularly enigmatical, I mean the
extraordinary and uniform severity of very ancient
systems, of law to debtors, and the extravagant powers
which they lodge with credifors. 'When once we un-
derstand that the nezum was artificially prolonged to
give time to the debtor, we can better comprehend
his position in the eye of the public gnd of the law.

His indebtedness ‘was doubtléss regarded as an ano-

maly, and suspense of payment in general as an-artifice
. ) * Y ' ) 5
o

' * e
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and g distortion of strict rule. The jperson who had
duly consummated his part in the transaction must,
on the contraly, have stood in pecuhar favour; and
nothing would seem more natural than to arm him
with stringent facilities for enforcing the completion
of a proceeding which, of strictright, ought never to
have been extended or deferred.
Nexum, therefore, which originally sighified a
Conveyance of property, came insensibly to dendte a
; Contraét also, and ultimately so constant became the
_association between this word and the notion of a
Contract, that a special term, Mancipium or Manci-
patio, had to be used for the purpose of designating
_the true nexum or transaction in which the property
"was really transferred. Contracts are therefore now
severed from Conveyances, and the first stage in their
history is accothplished, but still they are far enough
from that epoch of their dﬁvelopment when the N
mise of the contractor has'a higher sacredness than
the formalities with which it is coupled. In attempt-
ing to indicate the character of the changes passed
through in this interval, it is necessary to trespass
alittle on a subject which lies properly beyond the
range of these pades, the analysis f Agreement
effécted by the Roman jurisconsults. Of this ana-
lysis, the mostsbeautiful monument of their sagacity,
[, need not say more than that itis based on the
theoretical separation of the Obligation .from  the
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* Conveniion or Pact. Bentham and Mr. Austin have
#laid dovn that the “"cwo main _essentials o -
are these: first, a signification by the pr omising v e
party of his intention to do the acts or to observe the

forbearances which he promises to dg or to observe.
Secondly, a signification by the promisee that he ¥
‘ezpects the promising party will fulfil the proffered
promise.”. This is virtually identical with the doctrine

of the Roman lawyers, but then, in their view, the
result of these “significations” was not a Contract,

bat a Convention or Pact. A Pact was sthe utmost: PM;
product of the engggements of individuals ag agreemg',
among themselves, and it distinctly fell short of a .
Contmct Whether it ultimately became a_Contract }
depended on the question whether the law annexed,
an Obligation to it. A Contract was a Pact (or. Con- |
vention) plus an Obhgatlon So long as the Pa,ct}
regined unclothed with t?e Obligation, it was called
nude or naked.

What was an Obligation? It is defined by the
Roman lawyers as ¢ Juris vinculum, quo necessitate
adstringimur alicujus solvende rei.” This definition
connects the Obligation with the Nexum through the ",
common metaphor on which they are founded, and
shows us with much clearness the pedlgree of a pecu-
liar conception. The Obhgatlon is the “bond”
“chain,” with which the law joins_together per-l

sons,or groups of persons, in consequence of certain’
Y2 .
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voluntarWs The acts which hav the effect of
‘attracting an Obligation are chiefly those cla.sse‘d under *
the heads of Contract and Delict, of AO*reement and
Wrong; but a va‘rlety of other acts have a- similar
consequence which are not capable of being comprised
in an exact clissification. If is to be remarked,
however, that the Pact does not draw to_itself-the
Obhg‘mon in consequence of any moral neces w_ty, it,
is the law which annexes it in the plenitude_t of its
power, a point, the moye necessary to_be noted, because.
a different doctrine has sometimes been propounded
by modern interpreters of the Civil Law who had
moral or metaphysical theories of their own to sup-
port. The image of a vinculum juris colours and
pervades every part of the Roman law of Contract
and Delict. The law bound the parties together, and
the chain could only be undone by the process called
solutip, an expression sti} figurative, to which Syr
word * payment ” is only occasionally and incidentzﬂly
equivalent. The consistency with which the figura-
tive image was allowed to present itself, explains an
otherwise puzzling peculiarity of Roman legal phra-
. seology, the fact that “ Obligation " signifies rights as
well as duties, the rlght for example, to have a debt
pa1d as well as the duty of paying it. The Romans
kept, in fact, the entire picture of the “legal chain”
before their eyes, and regarded one end of it no more
and no less than the other. . .
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.t In the developed Roman_law,. the Convenmon, a8, fr

~ soon a3 it was comglg_te_dﬂ in almost all cases,
at once "crowned with the Obligation, and Jso_became
a Contract; and*this was the résult. to which contract-
Taw was surely tending. But for the purpose of this
inquiry, we must attend i)articularl}.z to the interme-
diate stage—that in which something more_ than_a
pfz_fse_ct_'a\'greement was.required to.attract. the_obliga-
tion? This epoch is synchronous with the period at
which the famous Roman eclassification of Céntracts
igto four sorts—the Verb'al, the Litel%l, the Re'éil, /
and the Conseffsual—had come into use, and during
which these four orders of contract constituted the °
only descriptions of engagement which the law would
enforce. The meaning of the fourfold distribution

is readily understood as soon as we apprehend the
theory which severed the Obligation*from the Con-
vgmtion. Each class of cqntracts was in fact named

from certam formalities v#hich were required over and
above the mere agreement of the contracting parties.
]n the Verbal Contr act, as soon as_the Convention
was .eifected _a form of Words had to be be gone throuovh\/

had the effect of clothlng the Co_nvenm_on _vylth the‘
Obligation, and the same result follomed, in the case
of the Real Cor;tract, from the delivery of the Res
o Lhing- which was the subject of the preliminary

L
v
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engagement. The contracting partigs came, in short, *

.to an understanding in each case; but, if they went«
no furthet, they were not obliged to one another, and
copld not compe] performance or sk redress for a
breach of faith. But let them comply with certain
prescribed formalities, and the Contract was immg-
* diately complete, taking its name from the particular
form which it had suited them to adopt. The excep-

tions to this practice will be noticed presently. °

I heve enumerated the four Contracts in their
historical order, which order, however, the Rom%n
Institutional writers did not invariably follow. There
(9 can be no doubt that the Verbal Contract was the
most_ancient of the four, and that it_is the eldest
known descendant of the primitive-Nexum. Several
«  species of Verbal Contract were anciently in use, but
the most important of all, and the only one treated of
by our authorities, was eﬂ;ected by means of a §tw&-
tion, that is, a Question tand Answer; a question
addressed by the person who exacted the promise, and
an answer given by the person who made it. This
question and answer constituted the additional ingre-
dient which, as I have just explained, was demanded
by the primitive ndtion over and above the mere
agreemen} of the persons interested. They formed
the agency by which the Obligation was annexed.
. The old Nexum has no# bequeathed to maturer juris-
rudence gmt of all the conception of a cham uniting

”l'iwl w (1) Shplehicnn
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the contractmgﬂgamgq nd_this_has_become__the
Oblgatlon It has further trdnsmltted_thg_ggm_,n
ofa ceremomal accompanymg and_consecrating the
eﬁg_aggment ang this ceremonial has_b,een transmuted

into the Stipulation. The conversion of the solemn
conveyance, which was the prominent feature of the

original Nexum, into a mere question and answer,
would+be more of a mystery than it is if we had
not, the analogous history of Roman Testaments to
enlighten us. Looking at that history, we capn under-ﬁ
stand how the formal conveyance was first separafed)
Yrom the part of the proceeding which had immediate!
reference to the business in hand, and how afterwardsi
it was omitted altogether. As then the question and
answer of the Stipulation were' unquestionably the
Nexum in a simplified shape, we are prepared to find
that they long partook of the naturg of a technical
form. It would be a mistake to consider them as
é(clusively recommendi;l'g themselves to the older
Roman lawyers through their usefulness in furnishing
persons meditating an agreement with an opportunity
for consideration and reflection. It is not to be dis-
puted that they had a value of this kind, which was
gradually recognised; but there is proof that their
function in ‘respect to Contracts was at first formal
and ceremonial in the statement of our authorities,
that not every question and answer was of old suffi- .
cient to constitute 2 Stipulation, but only a questfon

.
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and answer couched in technical phra%ology specially
apprepriated to the particular occasion. . _

But although it is essential for-the proper apprecia-

tion of the history of centract-law thgt the Stipulation
should be understood to have been looked upon as a
solemn form before it was rgcognised as a useful
security, it would be wrong on the other hand to
shut our eyes to its real usefulness. The*Verbal
Contract, though it had lost much of its ancient. im-
portance, survived to the latest period of Roman
jurisprudence; and we may take it for granted that
no institution of Roman law had so extended %
longevity unless it served some practical advantage.
I observe in an English writer some expressions of sur-
prise that the Romans even of the earliest times were
content with so meagre a protection against haste and
irreflection. Buj on examining the Stipulation closely,
and remembering that we have to do with a state
of society in which wri’cteﬁ:3 evidence was not easi
procurable, I think we must admit that this Question
and Answer, had it been expressly devised to answer
the purpose which it served, would have been justly
designated a highly ingenious expedient. It was the
promzsee who, in the .character of stipulator, put all

the terms of_ the con,tract into the form of a question,
and the answer was glven.hy_thﬁ.;w,mwom, “ Do you
'promlse that you will deliver me such and such a
slave, at such and such a place, on such and such a
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day?”* «I dg promise.” Now, if we reflect for a
moment, we shall see that this obligation to pdt the
promise interrogatively inverts the natural position
of the parties, apd, by effectually breaking the tenor
of the conversation, prevents the attention from
gliding over a dangergus pledge. With us, a verbal
promise is, generally speaking, to be gathered exclu-

sively frem the words of the promisor. In old Roman

law,. another step was absolutely required; it was
necessary for the promisee, after the agreemgnt had
been made, to sum up all its terms in a s solemn inter-;
}:Q‘ga’clon andr{t—was of this mterrogatlon, of course,i
and of the assent to it, that proof had to be given at

the trial—nof of the promise, which was not in itself! Q
binding. How great a difference this seemingly in-
significant peculiarity may make in the phraseology .
of contract-law is speedily realised by ¢he beginner in
Roman jurisprudence, one of whose first stumbling-
lﬂocks 1s almost umversaUy created by it. When we

in English have occasion, in mentioning a contract,

to connect it for convenience’ sake with one of the
parties,—for example, if we wished to speak generally

of a contractor,—it is always the promisor at whom /Gu
our words are pointing. But the general language of
Roman law takes a different turmy; it always. regards K.,

the contract, if we may so speak, from_ the point of
. ™ . . . L4

view of the promisee; in speaking of a party to a
contract, it is always the Stipulator, the person who
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asks the question, who is primarily alluded to. But o .

Jthe Zerviceableness of the stipulation is most vividly..

illustrated by referring to the actual examples in the
pages of the Latin comic dramatisés. If the entire
scenes are read down in which these passages occur
(ex. gra. Plautus, Pseudobus, Act T. sc. 1; Act 1V.
sc. 65 Trinummus, Act V. sc. 2), it will be perceived
how effectually the attention of the person méditating
the promise must have been arrested by the question,
and hew ample was the opportunity for withdrawal
from an improvident undertaking.

In the Literal or Written Contract, the formal act
hLWhlch an Obhga’aon was superinduced on the CQ.’Q-

be jpe_g@;_l_lly_ a_scertamed, c_)p __j:ll_g, jgblj_ side Qf a
ledger. The explanation of this contract turns on a
point of Roman domestic manners, the systematic
character and exceeding Qregularity of book-keeping
in ancient times. There age several minor difficulties
of old Roman law, as, for example, the nature of the
Slave’s Peculium, which are only cleared up when we
recollect that a Roman household consisted of a num-
ber of persons strictly accountable to its head, and
that every single.item. of domestic 1ecelpt and, expen-
diture, aftel bemg entered in waste books, was trang-
fem ed at stated perlods to a general household ledger.}

There are some obscuﬂtles, however, in the descrip-
fions we have received of the Literal Coptract, the
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fact being that the habit of keeping books ceased
to be Jniversal in later times, and the expressiop
“ Literul Contract " came to signify a formt of engage-
ment entirely different front that originally ugder-
stood. We are not, therefore, in a position to say,
Jvith respect to the primittve Literal {ontract, whether
the obligation was created by a simple entry on the
part of*the creditor, or whether the consent of the
debtor or a correspondent entry in his own books was
necessary to give it legal effect. The essential point
is however established, that, in the case of this_
Mct all formalities were dlspensed with on a «
cond1t10n being QQmphed with. This is another step
downwards in the history of contract-law.

The Contract which stands next in historical suc-
cession, the Real Contract, shows a great advancg_ma@m
ethical conceptions. Whenever anys agreement had ™
for its object the delivery of a specific thing—and this
% the case with the large majority of simple engage-
ments—the Obligation was drawn down as soon as
the jgliym i@iﬁéﬁ_lgge-g_iiaqe. Such a result
must have involved g serious innovation on the oldest
ideas of Contract; for doubtless, in the anmtlve times,
when a contractm g party had meglected to clothe_his_
‘agreement ma stipulation, nothing done i 0 pursuange .
of the agreement would be recognised by the law.
A person who had pald over money. on loan would
be unable to sue for its repayment unless he had
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formally stipulated for it. But, in ghe Real Con- o

.tract%performaggg_gll one side is allowed t0, 1m_90S,e .

a legal duty on the other—evidently on* ethical
AT —

grqpnds For thg first time then emoral considera-

tions appear as an ingredient in Contract-law, and
the Real Contragt differs from its two predecessors ip
being founded on these, rather than on respect for
technical forms or on deference to Romandomestic
habits. .
We enow reach the fourth class, or Consensual
Contracts, the most interesting and important of all.
Four specified Contracts were distinguished by this
name: Magdatum, ¢.e. Commission or Agency; S9-
cietas or Partnership; Emtio Venditio or Sale; and
Locatio_Conductio or Letting and lemg. A few
pages back, after stating that a Contract consisted of a
Pact or Convention to which an Obligation had bcen
superadded, I spoke of cerfain acts or formalities b%
which the law permitted thesObligation to be attracte
to the Pact. I used this language on account of the
advantage of a general expression, but it is not

strictly correct unless it be understood to include the
negative as well as the positive. For, in truth, the
p@.cul_gmty of these Consensual Contlacts is that no

" formalities are reqhued to create them out of ‘the
————— s

Pact. Much that is mdefeDSIble, and much more that
is obscure, has been wtitten about the Consensual
dontracts, and it has even been asserted thaf in them

N
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the consent of she Parties is more emphatically given
than in, any other species of agreement. But the
term Cdnsensual merely indicates that the Obligation
is here annexed at once to the'Consensus. The Gon-
sensus, or mutual assent of the parties 1sthe final and
crowning ingredient i the Conxenjgon and it is the
special characteristic of agreements falling under one
of the four heads of Sale, Partnership, Agency, and
Hirthg, that, as soon as the_assent of the parties has
supplied this ingredient, there is af once a_Contract,
The Consensus. mwﬁ“ﬁ' the. Ob],xb.an@n per-
formmg, in transactions of the sort specified, the
exact functions which are discharged, in the other
contracts, by the Res or Thing, by the Verba stipula-
tionis, and by the Litere or written entry in a ledger.
Consensual is therefore a term which does not involve
the slightest anomaly, but is exactly analogous to
Beal, Verbal, and Literal.,

In the intercourse of I¥e the commonest and most
important of all the contracts are unquestionably the
four styled Consensual. The larger part of the col-

lective existence of every community is consumed in

transactions of buying and selling, of letting and
hiring, of alliances between men for purposes of
business, of delegation of busindss from one man tc
another ; an((this is no doubt the congideration which
led the Romans,’as it has led most societies, to relieye
these transactions from technical incumbrance,

L d
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abstai.}l as much as possible from clogging the most
efficient springs of social movement. Such motives
were not of course confined to Rome, and the com-
meree of the Romans’with their rfeighbours must
have given them abundant opportum.tles for observing
that the contraots before s tended everywhere to
become Consensual, obligatory on the mere s1gmﬁca-
tion of mutual assent. Hencé, following thelr usual
o
practice, they distinguished these contracts as éon-
tracts JUris Gentium. Yet I do not think that they
were so named at a very early period. The firsj;
notions of a Jus Gentium may have been deposited
in the minds of the Roman lawyers long before the
appointment of a Praetor Peregrinus, but it would
only be through extensive and regular trade that they
‘would be familiarised with the contractual system of
other Italian cdmmunities, and such a trade would
scarcely attain considerable proportions before Italy,
had been thoroughly pacifietl, and the supremacy of
Rome conclusively assured Although, however,

tracts were the latest born into the Roman jstem,
nml;h it is hkely that the quahﬁcatlon, Juris
Gem‘zum, stamps the recency of their origin, yet this
very expression, which attributes them to the “Law
of Nations,” hasn modern times produced the notion
* of their extreme antiquity ~For, when the “ Law of
Nations ” had been converted into the “-Law ,of
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*N. ature,’.’ it seemed to be implied that the Consensual
‘Contractse were the type of the agreements most.
congenial to the natural state; and hence_arose.the.
singular belief that the youngér the civilisation, the ? O~
simpler must be ity forms of contract. !

The Consensual Contricts, it will be observed,
were extremely limited in number. But it cannot be
doubted 'that they constituted the stage in the history
of Contract-law from which all modern conceptions of
contract took their start. The motion of the will
which constitutes agreement was now, completely
insulated, and became the subject of separate con-
templation; forms were entirely eliminated from the
notion of contract, and external acts were only
regarded as symbols of the internal act of volition.:
The Consensual Contracts had, moreover, been classed  °
in the Jus Gentium, and it was not long before this
cl.assiﬁcation drew with if the inference that they
were the species of agreement which represented the
engagements approved of by Nature and included in
her code. This point once reached, we are prepared
for several celebrated doctrines and distinctions of the
Roman lawyers. One of them is the distinction
between Natyral and Civil Obligations. “When a’
person of full intellectual maturity had deliberately
bound himself by an eng;o_i,tg:egl_gi:nctr;_ ﬁev%ansﬂégd to
be under a natural obl{gqtidh, even though he had
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throtigh some technical impediment &e W@S_._deVOid

Qf;_tl_l‘_'g formal capacity for making a_valid_oontract, *
The lay land this is what the distinction implies)
would not enforce tHe obligation? but_it_did_not
absolutely _Ilef:u§? to recognise it ; ,and natural obli-
gations differeds in many Tespects from obligations
which were merely null and void, more particularly
in the circumstance that they could be cix;i.lly con-
firmed, if the capacity for contract were subsequéntly
acquired. Another very peculiar doctrine of the
Jurisconsults, could not have had its origin earlier thgn
the period at which the Convention was severed from
the technical ingredients of Contract. They taught
that though nothing but a Contract could be the
foundation of an action, a mere Pact or Convention
could be the basis of a plea. . It followed from this,
that though ﬂobody could sue upon an agreement
which he had not taken thg precaution to mature intg
a Contract by complying with the proper forms, never-
theless a claim arising out of a valid contract could
be rebutted by proving a counter-agreement which
had never got beyond the state of a simple conven-
tion. An action for the recovery of a debt could be
met by showing a mete informal agreement to waive
or postpong the payfuent.

+The doctrine, just stated indicates the hesitation of
the Preetors in making °their advances towards the
greatest of their innovations. Their theory of Natuyal
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law must havaled them to look yit_b_@pc;ci@Lf@Yégr_on_
the Consensual Contracts and on those Pacts or'Conse
ventions of which the Consensual Contracts were only
particular instanees; but they'did not at once vensure
on extending to all Conventlons the liberty of the
Qonsensual Contracts . T'hey took advantage of that
spemal superintendence over procedure which had
peen confided to them since the first beginnings of
Romtan law, and, while they still declined to permita
suit to be launched which was not based on a*formgl
contract they gave full play to their naw theory of
a.gleement in directing the ulterior stages of the pro-
ceeding. But, when they had proceeded thus far, it
was inevitable that they should proceed farther.
The revolution of the ancient law of Contract was h
.:oﬁég_)mated when the Prator, of some one year an- | °
nounced in his Edict that he would grant equitable

[actlons upon Pacts which had never been matured at g
Jall into Contracts, provided only that the Pacts in
gquestlon had been founded on a consideration (causa). f
Pacts of this sort are always enforced under the
advanced Roman' jurisprudence. The principle is
merely the principle of the Consensual Contract car- _
ried to its proper consequence; and, in fact, if the
technical language of the Romans had been.as plastic
as their legal- theories, these Pacts egforced by thé
Praetor would have been styled new Contracts, nevg
Congensual Contracts. lega] phraseology is, how-
Z
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ever.the part of the law which is thke last to alter, ®
sand the Pacts equitably enforced continued to be-
des1g£1_atea simply Preetorian Pacts. It will be re-
mavrked that unless there were comsideration for the
Pact, it would continue nude so fag as the new juris-
prudence was eoncerned; in erder to give it effeat,
it would be necessary to convert it by a stlpulatlon
into.a Verbal Contract.
. The extreme importance of this history of *Con-
"6‘ tract, as a safeguard against almost innumerable
delusions, mgust be my justification for discussing it
at so considerable a length. It gives a complete
account of the march of ideas from one great land-
mark of jurisprudence to another. We begin with
. ._|the Nexum, in which a Contract and a Conveyance
:l)o are_blended, and in which the formalities which ac-
company the ®agreement are even m_;éges _important.
than the agreement itselfs From the Nexum we pass
2) to the Stipulation, which & a simplified form of the
older ceremonial. The Literal Contract comes next,
/3) and here all formalities are waived, if proof of the
agreement can be supplied from the rigid observances
ty ) of a Roman household. In the Real Contract a
moral ral duty is for ‘the first time re.cogmsed and
, petsons who have Jomed or acquiesced in the partial
’performance of an enga,gement are forbidden to
\ gepudlate it on account of defects'in form. Lastly,
(5') the Cwaual Contracts emerge, in which, the

.
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mental attltude of the contractors is solely r egarded f

- and external circumstances have no_title_to notice,
except as evidence of the inward u ‘ndertaklng It is
of course uncertsin how far this progress of Roman
ideas from a grosg to arefined conception exemplifies
the necessary progrets of human thought on the
subject of Contract. The Contract-law of all other
ancient 'Societies but the Roman is either too scanty
to fiirnish information, or else is -entirely lost ; and
modern jurisprudence is so thoroughly leavenéd with
t’t:e Roman potions that it furnishes us with no con-
trasts or parallels from which instruction can be
gleaned. From the absence, however, of everything
violent, marvellous, or unintelligible in the changes I
have described, it may be reasonably believed that
the history of Auncient. Roman_Contracts-is,-up.to.a
certain point, typical of the history Jf this class of
legal conceptions.in. otheresancient societies. DBut it
is only up to a certain $oint that the progress of
Roman law can be taken to represent the progress of
other systems of jurisprudence. The theory of Na-

e Ve

tural law is exclusively Roman. The n notion of the

vinculum ]ums so far as my knowledge extends, is

exclusively Roman.. The many peculiarities of the

mature Roman law of Contract “and Delict which

are traceable to these two ideas, whether singly or in

combination, are therefore an.long the exclusive prog

ducts *of ene particular society. These later legal
22 .

]
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concéptions are important, not becguse they typify *
sthe ﬁecessary results of advancing thought under all.
conditions, but because they have exercised perfectly
enermous influence on’the inftellectunl diathesis of the
modern world. . :

I know noth.ing more wonderful than the variety
of sciences to which Roman law, Roman Contract-
law more particularly, has contributed modes of
thought, courses of reasoning, and a technical lan-
guage® Of the subjects which have whetted the
intellectual appetite of the moderns, there is sca.rcgly
one, except Physics, which has not been filtered
through Roman jurisprudence. The science of pure
Metaphysics had, indeed, rather a Greek than a Roman
parentage, but Politics, Moral Philosophy, and even

*  Theology, found in Roman law not only a vehicle of
s §expression, but a nidus in which some of their pro-
foundest inquiries were nourished into maturity. For

the purpose of accounting dor this phenomenon, it is

not absolutely necessary to discuss the mysterious
relation between words and ideas, or to explain how

it is that the human mind has never grappled with
_any subject of thought, unless it has been provided
beforehand with a proper store of language and with

an’ apparatus of appropriate logical methods. It is
enough to remark, that, when the philosophical inte-
gests of the Eastern and Western torlds were sepa-
rated, the founders of Western thought helomged to
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" a society which,spoke Latin and reflected in Latin.
- But in the Western provinces the only language Which
retained sufficient pfecision for philosophical purposes
was the language of Rothan law, which by a singular
fortune® had presgrved nearly all the purity of the
Augustan age, while *vernacular Latin was degene-
rating into a dialect of portentous barbarism. And
if Roman jurisprudence supplied the only means of
exactness in speech, still more emphatically did it
furnish the only means of exactness, subtkety, or
depth in thought. For at least thrpe centuries
philosophy and science were without a home in the
West ; and though metaphysics and metaphysical
theology were engrossing the mental energies of
multitudes of Roman subjects, the phraseology em-
ployed in these ardent inquiries was exclusively Greek,
and their theatre was the Eastern hal$ of the Empire.
Sometimes, indeed, the cenclusions of the Eastern
disputants became so important that every ‘man’s
assent to them, or dissent from them, had to be re-
corded, and then the West was introduced to the
results of Eastern controversy, which it generally
acquiesced in without interest and without resistance.
Meanwhile, one department ‘of inquiry, difficult
enough for the most laborious, deep enough for-the
most subtile, delicate enough for thg most refined,
had never lost it$ attractions’for the educated claésgs
of the W.estern provinces. To the cultivated citizen
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of Africa, of Spain, of Gaul, and of Northern Italy,
it was jurisprudence, and jurisprudence only, which
stood in the place of poetry and history, of philosophy
andsscience. So far then frdm there being anything
raysterious in the palpably legal complexion® of the
earliest efforts of Western thought, it would rather he
astonishing if it had assumed any other hue. I can
only express my surprise at the scantiness of the at-

tention which has been given to the difference bet¥een

Western ideas and Eastern, between Western theology

e — it O~
dient. It is pre01sely because the mﬂg_e_g ce. of juris-
prudence, begins to be powerful that the foundation
of Constantinople and the subsequent separation of
the Western empire from the Eastern are epochs in
philosophical history. But Continental thinkers are
doubtless less eapable of appreciating the importance
of this crisis by the very intimacy with which not1ons
derived from Roman law are mingled up with their
everyday ideas. Englishmen, on the other hand, are
blind to it through the monstrous ignorance to which
they condemn themselves of the most plentiful source
of the streara of modern knowledge, of the one intel-
lectual restlt of the Roman civilisation. . At the same
time, an Englishmin who will be at the pains to
familiarise himgelf with the classical Roman law, is
pgrhaps, from the very slightness’ of the interest
which his countrymen have hitherto takem irf the
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« subject, a be:tter judge than a'French;nan,or a Ger-
. man of the value of the assertions I have ventuged to
make. « Anybody who knows what Roman jurispru-
dence is, as actyally psactised by the Romans, and
who will observe in what characteristics the earliest
Western theology apd philosophy? differ from the
phases of thought which preceded them, may be
safely left to pronounce what was the new element
whieh had begun to pervade and govern speculation.
The part of Roman law which has had mos} exten-
sive influence on foreign subjects of inquiry has béen
the law of Obligation, or, what comes 1.1ear1y to the
same thing, of~Contract and Delict. The Romans
themselves were not unaware of the offices which the
- copious and malleable terminology belonging to this
i;})part of their system might be made to discharge, and ,
this is proved by their employment,of the peculiar
adjunct quast in such expressions as Quasi-Contract
and Quasi-Delict. * Quasi,” so used, is exclusively
a term of classification. It has been usual with

English critics to identify the Quasi-contracts with

implied contracts, but this is an error, for implied gflz‘j
contracts are true.contracts, which quasi-contracts &M

are_not.- In implied contracts, acts and circum®
stances are .thé‘symbols of the same ingredients
which are symbolised, in express co;ltra.cts, by
words ; and whether a mansemploys one set of sym- .
bols-or the other must be a matter of indifference




L]
*

[ ]
844 QUASI-CONTRACT. char, 1a.

so fay as concerns the theory of agle;ment But

a Quasi-Contract is not a contract at all. The
commonest sample of the classis the relation sub-
s1st1ng between two persons,one of, whom has paid
money to the other through m1stake The law,®
consulting the mterests of aorglity, imposes an obli-
gation on the receiver to refund, but the very nature
of the transaction indicates that it is not a eentract, .
inasmuch as the Cgnvention, the most essential ingre-

dient of Contract,/i; wanting, This word * quasi,”

prefixed to a term of Roman law, implies that the
conception t6 which it serves as an index is cod-
nected with the conception with wh_lgh the com-
_panson s | mstltuted by a‘ _s—ﬁ'ong sml;}-)érﬁcml analogy
or resemblance It does not denote that the two
concegtlons are_the same, or that they belong to the

same_genus. _On the contrary, it negatives the

notion of an 1dent1ty between ‘them; but it points

e e

out that they are suﬁicmntly similar for one to bé

classed as the sequel to the other and that the
phraseology taken from one department of law may
be transferred to the other, and employed without
violent straining in the statement of rules which
would otherwise be imperfectly expressed.

It has been shrgwdly remarked, that the con-
fusion between Implied Contracts, which are true

. contracts, and Quasi-Costracts, which are not con-

tracts at all has much in common with the famous
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error which .attr_'ibuted political rights and dutfes to
an Original Compact between the governed and the,
governor. Long before this theory hdd clothed
itself in definitq shapes the phrageology of Rogan
contract-law had been largely drawn upon to de-
scribe -that recip'roci’ry of rights apd duties which
men had always conceived as existing between
sovereigns and subjects. While the world was full
of maxims setting forth with the utmost positiveness
the claims of kings to implicit 0bed1ence—max1ms
whlch pretended to have had their origin in the
New Testament, but which were really derived from
- indelible recollections of the Ceesarian despotism—
‘the consciousness of correlative rights possessed by

the governed would have been entirely without the
- wmeans of expression if the Roman law of Obligation
had not supplied a language capablesof shadowing
forth an idea which was,as yet imperfectly de-
vtloped. The antagonisrg between the privileges of
kings and their duties to their subjects was never,
I believe, lost sight of since Western history began,
but it had interest for few except speculative writers
so long as feudalism continued in vigour, for feudal-
ism effectually controlled by express customs the*
exorbitant theoretical pretensionssof most European
sovereigns. . It is notorious, however, that as soon as
the decay of the Feudal Systeém had thrown the me-
dizval constitutions out of working order, and when
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the Reformation had discredited the awuthority of the
Pope; the doctrine of the divine right of Kings rose .
immediately into an importance which had never
befgre attended it, The vogue whigh it obtained en-
tailed still more constant resort to the phraseslogy of
Roman law, and a controvérsye which had orijginally
worn a theological aspect assumed more and more
the air of a legal disputation. A phenomeh6n then
appeared which has repeatedly shown itself in® the
historys of opinion. Just when the argument for'
m.onarchical.authority rounded itgelf into the definite
doctrine of Filmer, the phraseology, borrowed from .
the Law of Contract, which had been used in defence.
of the rights of subjects, crystallised into the theory
of an actual original compact between king and
people, a theory which, first in English and after-|
wards, and mere particularly, in French hands, ex-
panded into a comprehensive explanation of all the
phenomena of society andelaw. But the only real '
connection between political and legal science had
consisted in the last giving to the first the benefit
of its peculiarly plastic terminology. The Roman
jurisprudence of Contract had performed for the
‘relation of sovereign'and subject precigely the same
service which, in & humbler sphere, it rendered to
the relation of, persons bound together by an obliga-
tion of “quasi-contract.” It had fufrnished a body of
words and phrases which approximated with sufficjent

\
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accuracy to the jdeas which then were from titne to

time fosming on the subject of political oblightion,

The dottrine of an Original Compact can® never be
put higher than ¢t is placed By Dr. Whewell, when
he suggests that, though unsound, “it may be a
canvenient form for the expression of gnoral truths.”
The extensive employment of legal language on
political ‘subjects previously to the invention of the
Original Compact, and the powerful influence which
that assumption has exercised subsequently,amply

account for the plentifulness in political science of

words and conceptions, which were the exclusive
creation of Roman jurisprudence. Of their plentiful-
ness in Moral Philosophy a rather different explana-
tion must be given, inasmuch as ethical writings have

i

laid Roman law wunder contribution much more
s ey

directly than political speculations, and their authors
have been much more consgious of the extent of their
o’b]igation. In speaking of moral philosophy as
extraordinarily indebted to _Rgggn_ jurisprudence, 1
must be understood to intend moral philosophy as
understood previously to the break in its history
effected by Kant, that is, as the science of the rules
governing hu.man conduct, of their proper interpre-’
tation, and of the limitations #® which they are
subject.  Since the rise of the Critical Philosophy,
moral science ha$ almost whdlly Jost its older mean-

img, and, except where it is preserved under a debased

’
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. form®in the casuistry still cultivagted by Roman ¢

. Lathllic theologians, it seems to be regarded nearly -
:'v“ ‘?‘*‘f-umversaﬂy as a branch of g_lgg)lggmaLmquwv Ido
wyeeee-anot know that thepe is®a single contgmporary English
writer, with the exception of Dr. Whewell, who un-
derstands mora] philosoplly as it was understood
before it was absorbed by metaphysics and before the
groundwork of its rules came to be a more ilnportant
consideration than the rules themselves. So Yong,\~
however, as ethical science had to do with the
practlcal {_glﬁ“lae#of conduct, it was more or lessﬂ
saturated with Roman, law. lee all the "reatt
subjects of modern thought, ﬁ was originally incor--
porated. with theology. The science of Moral Theo-

logy, as it was at first called, and as it is still
. ﬁi’i;cfd by the Roman Catholic divines, was un-
doubte

constr to the full knowledge of its
authors, taking principles of conduct. from_the

system of the Church, and by using the language : a,nzl
methods of jurisprudence for their expression and

expansion. While this process went on, it was in-
evitable that jurisprudence, though merely intended

to be the vehicle of thought, should communicate its
‘colour to the thought itself. The tinge received
threugh contact with legal conceptions is perfectly

. perceptible in the earliest ethical literature of the
« modern world, and it is &vident, I think, that the Law

of Contract, based as it is on the complete reciprocity

A}
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and indissoluble, connection of rights and dutie8, has
acted as a wholesome corrective to the predisposttions,
of writérs who, if left to themselves, might have ex-:
clusively viewedya moral obligation as the pyblic
duty of a citizen ip the Civitas Dei. But the amount
of Roman Law in meral® theology _ becomes sensibly
smaller at the time of its cultlvatlon by the great
Spanish moralists. Moral theology, developed by the
i'ﬁriaical method of doctor commenting on doctor,
provided itself with a phraseology of its ows ; and
Aristotelian peculiarities of reasoning and expressic;n,
imbibed doubtless in great part from the Disputa-
tions on Morals in the academical schools, take the
place of that special turn of thought and speech
which can never be mistaken by any person conversant
with the Roman law. If the credit of the Spanish
school of moral theolog1ans had consinued, the juri-
dical ingredient in ethical science would have been
insignificant, but the use made of their conclusions
by the next generation of Roman Catholic writers on
these sul subjects almost entirely destroyedtheu influence.

Moral Theology, degraded into Casuistry, lost all inte-
rest for the leaders of Kuropean speculation; and the
new science of Moxal Philosophy, which was entirely
in the hands of the Protestants, $werved greatly aside
from the path which the moral theqlogians had fol-
lowed. T};eﬁe‘f_f_'gct__ggaglasﬂy_‘tp_&%m.thejnﬁuegce
of.Roman law on ethical inquiry.

’
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“ Shortly * after the Reformation, wesfind two great ¢
schodls of thought dividing this class of subjects.
between them. The most influential of the two was
at first the sect or,schdol knewn to gis as the Casuists,
all of them in spiritual communion with the*Roman
Catholic Church, and nearly ald of them affiliated to
one or other of her religious orders. On the other
side were a body of writers connected with each other
by a common intellectual descent from the great
authoreof the treatise De Jure Belli et Pacis, Hugo
Grotius. Almost all of the latter were adherents of
the Reformation; and though it cannot be said that
they were formally and avowedly at conflict with
the Casnists, the origin and objects of their system
were nevertheless essentially different from those
of Casuistry. It is necessary to call attention to
this difference, because it involves the question of
the influence of Roman law on that department (lf
thought with which bothe systems are concerned.
The book of Grotius, though it touches questions of
pure Ethics in every page, and though it is the pa-
rent immediate or remote of innumerable volumes of
formal morality, is not, as is well known, a professed
treatise on Moral Philosophy; it is an attempt to
determine the Law of Nature, or Natural Law. Now,

without entering upon the Juestion whether the con-
. L4 .

& The passage quoted is transcribed, with slight alterations, from a

paper contributed by the alithor to the Cambridge Essays for 1856.

A
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ception of a Law Natural be not exclusively a¢crea-
tion of ,the Roman jurisconsults, we may lay *dowy
that, even on the admission of Grotius Himself, the
dicta of the Romgn jurisprudence gs to what pars of
known «positive law must be taken to be parts of the
Law of Nature, :;re, if not infalliblé, to be received
at all events with the profoundest respect. Hence
the systém of Grotius is implicated with Boman law
at its very foundation, and this connection rendered

inevitable—what the legal training of thee writer
would perhaps have entailed without it—the free
employment in every paragraph of technical phraseo-
logy, and of modes of reasoning, defining, and illus-
trating, which must sometimes conceal the sense, and
almost always the force and cogency, of the argument
from the reader who is unfamiliar with the sources
whence they have been derived. On ghe other hand,
Casulstry borrows little from Reman law, and

VleWS of morality contended for_have_ nothmg_what-

‘ever in common with the undertaking of Grotius.

All that philosophy of right and wrong which has
become famous, or infamous, under the name of
Casuistry, had its origin in the distinction between
Mortal and Venial sin. A nattiral anxiety to escapé
the awful conéequences of determiming a particular.act
to be mortally sinful, and a desire, equally intellicrible,
to assist the Roman Cathol® Church in its conﬂlct
wth Protestantism by disburthening it of an incon-

4
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veniént theory, were the motives Wh.iah! impelled the o
authdrs of the Casuistical philosophy to the igvention.
of an elabbrate system of criteria, intended toremove
imrporal actions, in as manyecases gy possible, out of
the category of mortal offences, and to stamp-them as
venial sins. The fate of thtis expeument 1s matter pof
.ordinary history.” We know that the distinctions of
Casuistry, by enabling the priesthood to adjust spiri-
tual control to all the varieties of human character,
did really confer on it an influence with princes,
statesmen, and generals, unheard of in. the ages
before the Reformatlon, and did really contribute
largely to that great reaction which checked and
narrowed the first successes of Protestantism. But
beginning in the attempt, not to establish, but to
evade—not to discover a principle, but to escape a .
postulate—note to settle the nature of right and
wrong, but to determine .what was not wrong of 2
particular nature,—Casuistsy went on with its dex~|
terous refinements till it ended in so attenuating
the moral features of actions, and so belying the
moral instinets of our being, that at length the con-
science of mankind rose suddenly in revolt against it,.
and consigned to one tommon ruin the system and its}
doctors. © The blow; long pending, was finally struck
in the Promnczal Letters of Pascal, and since the
agpcarance of those merforable Papm s, no moralist of
the smallest influenee or credit has ever avowedly

N
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s conducted his .speculations in the footsteps off the

Lasuists, The whole field of ethical science was thus, -

left at the exclusive command of the writer§ who fol- -

lowed Grotius; a‘d it st#l exlIibits in an extraogdi-
nary devree the traces of that entanglement with

e s ——

Romanlaw “which 15 sometimes 1mputed_ as a fault,

and sometimes the highest of its recommendations, to -

the Grofidn theory. Many inquirers since Grotius’s
day Itave modified his principles, and many, of course,
since the rise of the Critical Philosophy, haves quite
deserted them; but even those who have departed
most widely from his fundamental assumptions have
inherited much of his method of statement, of his
-train of thought, and of his mode of illustration; and
these have little meaning and no point to the person
_ ignorant of Roman jurisprudence.”
I have already said that, with the exception of the

physical sciences, there 1s no walk of knowledge

which has been so shorhtlx affected. by Roman law as
Metaphysics. The reason is that discussion on me-

taphyswal subjects has always been conducted in
Greek first in pure Greek, and afterwards in a d1alect
of Latln expressly constructed to 01ve_expre,_s‘smp L to

Greek conceptions. The modern languages have only *

been fitted to metaphysical inquiries by adopting
this Latin dialect, or by imitating the process which
was originally followed in itsformation. The source

of the phraseology which has been always employe}

AA
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for nfetaphysical discussion in moder_n.tqimes was the
JLatin' translations of Aristotle, in which, whether
derived or® not from Arabic versions, the plam of the
tragslator was not, to geek for anal@gous expressions
in any part of Latin literature, but to construet anew
from Latin roofs a set of phnases. equal to the ey-
pression of Greek philosophical ideas. Over such a
process the terminology of Roman law &in have
exercised little influence; at most, a few Latin® law
terms én a transmuted shape have made their way
into metaphysical language. At the same time it is
worthy of remark that whenever the problems ‘of
metaphysics are those which have been most strongly
agitated in Western Europe, the thought, if not the
language, betrays a legal parentage. Few things in
the history of speculation. are more impressive than
the fact that ne Greek-speaking people has ever felt
itself seriously perplexed. by the great question of
Free-will and Necessity. J do not pretend to offér
any summary explanation of this, but it does not
seem an irrelevant suggestion that neither the Greeks,
nor any society speaking and thinking in their lan-
guage, ever showed the smallest capacity for produ-
‘cing a philosophy of law. Legal science is a Roman
creation, and the problem of Free-will arises when we
contewnplate a metaphysical conception under a legal
aspect. How came it fo be a question whether in-
variable sequence was identical with necessary con-

N\
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nection? I can, only say that the tendency of Roman
. law, which became stronger as it advanced, was to
look uptn legal consequences as united to légal causes
by an inexorable gecessily, a tendency most markedly
exemplified in the definition of Obligation which I
have repeatedly citeds “ Juris vingcwlum quo neces-
sitate adstringimur alicujus solvende rei.”

But the problem of Free-will was theological before
it bécame philosophical, and, if its terms have been
affected by jurisprudence, it will be because Jutispry-
dence has made itselt felt in Theology.. The great
pc:int of inquiry which is bere suggested has never
been satisfactorily elucidated. What has to be de-
termined, is whether jurisprudence has ever served
as the medium through which theological principles
have been viewed; whether, by supplying a peculiar
language, a peculiar mode of reasoning} and a peculiar
solution of many of the problems of life, it has ever
opened new channels in which theological speculation
could flow out and expand itself. For the purpose
of giving an answer it is necessary to recollect what
is already agreed upon by the best writers as to the
intellectual food which theology first assimilated. 1t
is conceded op all sides that the earliest language of
the Christian Church was Greek,*and tha the pro-
blems to which it first addressed itgelf were those
for which Greek® philosophy®in its later forms head °
prepared .the way. Greek metaphysical literature

AA2 .
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contasned the sole stock of words and 1deas out of
yvhicl? the human mind could prov1_de itself wjth the .
means of engaging in the profound controversies as
to the Divine Persons, thee Dlvms Substance, and
the Divine Natures. The Latin lanauade and the
meagre Latin p[ilosophy Wele.qulte unequal to the
undertaking, and “accordingly the Western or Latin:
speaking provinces of the Empire adopted the ,con-
clusions of the East without disputing or reviewing
them. o “ Latin Christianity,” says Dean Milman,
“accepted the creed which its narrow and barren
vocabulary could hardly express in adequate terms.
Yet, throughout, the adhesion of Rome and the West
was’a passive acquiescence in the dogmatic system
which had been wrought out by the profounder theo-
logy of the Eastern divines, rather than a vigorous
and original examination on her part of those mys-
teries. The Latin Church was the.scholar as well as
the loyal partizan of Athgpasius.” But when the
separation of Hast and West became wider, and the
Latin-speaking Western Empire began to-live with

an intellectual life of its own, its deference to the
Tast was all at once exchanged for the agitation of
% number of questions entirely foreign to Eastern
speculation. “ Whie Greek theology ( Milman, Latin
Christianity, Preface, 5) went on defining with still
more exqu1s1te subtletyothe Godhead and the nature
of Christ ”—* while the interminable controyersy still

\
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lengthened c:wt and cast forth sect after sect {rotn the
+ enfeebled community ”—the Western Church %hrew
itself with passionate ardour into a new order of dig-
putes, the same ghich from those.days to this have
never lost their interest for any family of mankind at
any time included im the Latin .c;mmunion. The
nature of Sin and its transmission by inheritance—
the debt owed by man and its vicarious satisfaction
—the necessity and sufficiency of the Atonement—
above all the apparent antagonism between Free-will
and the Divine Providence—these weye the points
which the West began to debate as ardently as ever
the East had discussed the articles of its more special -
creed. Why is it then that on the two sides of the
line which divides the Greek-speaking from the

.

Latin-speaking provinces there lie two classes of

theological problems so strikingly different from one
another? The historians of the Church have come
close upon the solution évhen they remark that the
new problems were more “ practical,” less absolutely
speculative, than those which had torn Eastern
Christianity asunder, but none of them, so far as I
am aware, has quite reached it. I affirm without
hesitation that the difference between the two theo-
logical systems is_accounted-forby. the_fact.that, in
i)éééi___ng_ from. the East to the West,_theological specu-
lation had passed from a clin‘;_aie of Greek metaphygics
_@E): a’climate of Roman law, *For some centuries

/
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bef’one these controversies . rose intp °(:verwhelmin0 o
mEo?'tance, all ’_c_he: mtellectual ‘tcm{l‘t}z_of the_ Western -
Romans Ifad been eernded on Jumsprudencé exclu-
my_ﬂy They bad beeh occﬂpled in applying a pecu-
liar set of p11nc1ples to all the combinations ifi which
the circumstances of life are " capable of being arranged.
No foreign pulsult or taste called off their attention
from this engrossing occupation, and for carr;'ying it
on they possessed a vocabulary as accurate as it was
copious, a strict method of reasoning, a stock of
general propositions on conduct more or less verified
by experience, and a rigid moral philosophy. It was
impessible that they should not select from the ques-
tions indicated by the Christian records those which
had some affinity with the order of speculations to
which they were accustomed, and that their manner of
dealing with them should not borrow something from
their forensic habits. Almost everybody who has
knowledge enough of Roman law to appreciate the
Roman penal system, the Roman theory of the obli-
gations established by Contract or Delict, the Roman
view of Debts and of the modes of incurring, extin-
guishing, and transmitting them, the Roman notion of
the continuance of individual existence by Universal
Succession, may be°trusted to say whence arose the
frame of mind, to which the problems of Western
theology proved so congénial, whenct came the phra-
seology in which tlfese problems were stated; and

L]

N\



omar, 1%, THE.DLOGSE AND RrMAN LAW. 859
e .

whence the descrlptlon of reasoning employed it their
solutiog.. It must only be recollected that the Roman
law which had worked itself into Westefn thought
was neither the archaic systém of the ancient (ity,
nor the pruned and curtailed Jumsprudence of the
Byzantine Emperors;- still less, of course, was it the
mass of rules, nearly buried in a parasitical over-
growth Of modern speculative doctrine, which passes
by the name of Modern Civil Law. I speak only of
that philosophy of jurisprudence, wroughteout by
the great juridical thinkers of the Antonine age,
which may still be partially reproduced from the
Pandects of Justinian, a system to which few €aults
can be attributed except perhaps that it aimed at a
higher degree of elegance, certainty, and precision
than human affairs will permit to the limits within
which human law seeks to confine them.

It is a singular result of that ignorance of Roman
faw which Englishmen geadily confess, and of which
they are sometimes not ashamed to boast, that many
English writers of note and credit have been led by
it to put forward the most untenable of paradoxes
concerning the condition of human intellect during
the Roman empire. It has betn constantly asserted,
as unhesitatingly as if there were no temerity ir ad-
vancing the proposition, that from the tlose of the
Augustan era to the generalawakening of interesf on -
the points of the Christian faith, the mental energies

’ L4
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of the civilis’ed world were smittene w'vith a para-
Jdysis.® Now there are two subjects of thought—the
only two *perhaps with the ekception of physical
sciepce—which are able to «give egxploymer}t to all
the powers and capacities which the mind possesses.
One of them is Wletaphysicdl inquirj;r, which knows no
limits so long as the mind is satisfied to work on
itself ; the other is Law, which is as extensivé as the
concerns of mankind. It happens that, during the
very period indicated, the Greek-speaking provinces
were devoted to one, the Latin-speaking provinces to
the other of these studies. I say nothing of the frutts
of speculation in Alexandria and the East, but I con-
ﬁdehﬂj affirm that Rome and the West had an occu-
pation in hand fully capable of compensating them
for the absence of every other mental exercise, and I
add that the ,results achieved, so far as we know
them, were not unworthy of the continuous and ex-
clusive labour bestowed on producing them. Nobocfy
except a professional lawyer is perhaps in a position
completely to understand how much of the intellectual
strength of individuals Law is capable of absorbing,
but a layman has no difficulty in comprehending why
it was that an unusual share of the collective intellect
of .Rome was engrossed by jurisprudence. “ The
proﬁcienc;;"’F of a given community in jurisprudence
. degends in the long run®on the same conditions as its
% Cambridge Essays, 1856. .o
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progress in aly.other line of .inquiry, and the® chief

of these'are the proportion of the national intellecé o
devoted to it, and the length of time durmg which jt

is so devoted. Now, a combmatl@n _of all the causes,
direct and indiregt, Wh1ch contrlbute to the advancing

and perfectmg of a bClénce contmﬁué—d Eo-gperate on the
Jum_sp rudence of Rome through the entire space be- °,

_tween t_he Twelve Tables and the severance of the two

Embpires,—and that not irregularly or at intervals,
but in steadily increasing force and constantly aug-
mentmg number. We should reflect that the earliest \/
intellectual exercise to_which a young nation devotes %,N
itself is the study of its laws. As soon as the 'mmd
makes its ﬁrst _conscious efforts towards generah-
satlon, the concerns of evely day life are the first to
press for inclusion within general rules and com-
prehensive formulas. The popularity of the pursuit
on which all the energies of the young common-
Wealth’_are bent is at #he outset unbounded; but
133&1 time. The monopoly of mind by law
is broken down. The crowd at the morning au-
dience of the great Roman jurisconsult lessens.
The students are counted by hundreds instead of
thousands in the English Inns of Court. Art‘
Literature, Science, 'and Politic8, claim their share

- e eeo—

of _t_he nat1onal mtellect and the practice of juris-

Brudence is conﬁned within the circle of a profe@n
neyet imdeed limited or insignificant, but attracted

’ ) L]
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as mach by the rew.ards as by the .intrinsic re-
gomnfendations of their science. This suecession
of change8 exhibited itself even more strikihgly at
Rome thanin England! Tothe cloge of the Republic
the law was the sole field for all ability except the

special talent of, a capacity for generalship. ‘But«a
new stage of intellectual progress began with the

Augustan age, as it did with our own Elizabethan
era. We all know what were its achievemenfs in
poetryeand prose; but there are some indications, it
should be remarked, that, besides its eflorescence °in
ornamental literature, it was on the eve of throwing
out mew aptitudes for conquest in physical science.
Here, however, is the point at which the history of
mind in the Roman States ceases to be parallel to the
routes which mental progress has since then pursued.
The brief spaneof Roman literature, strictly so called,
was suddenly closed under a variety of influences,
which, though they may pastially be traced, it would
be improper in this place to analyse. Ancient intel-
lect was forcibly thrust back into its old courses, and
law again became no less exclusively the proper
sphere for talent than it had been in the days when
the Romans despised philosophy and poetry as the
toys of a childish rate. Of what nature were the ex-
ternal inducemgnts which, during the Imperial period,
tepded to draw a man. of inherent' capacity to the
pursuits of the juristonsult may best be understood

* 2
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by considerir:g the option Whicfl was practically before
him in.his choice of a profession. He might become
a teacher of rhetoric, a commander of froﬁtier-posts,
or a professiona) writet of panegyrics. The wonlyj
other walk of active life W]:uch was open to him was
the practice of the law. Through-that lay the apf}
"proach to wealth, to fame, to ofﬁce, to the councﬂ{,
chambér of the monarch—it may be to the veryy
thrdne itself.”

The premium on the study of jurisprudence was so
enormous that there were.schools of law,in every part
of the Empire, even in the very domain of Metaphy-
sics. But, though the transfer of the seat of empire
to Byzantium gave a perceptible impetus to s culti-
vation in the East, jurisprudence never dethroned
the pursuits which there competed with it. Its lan-
guage was Latin, an exotic dialect in he Eastern half
of the Empire. It is only of the West that we can
lzty down that law was mot only the_mental food of.
the ambitious and aspiring, but_the-sole. ahnm
all intellectual activity. Greek philosophy had never
been more than a transient fashionable taste with the
educated class of Rome itself, and when the new
Eastern capital had been credted, and the Empire
subsequently divided into two, *the divorce of the
Western provinces from Greek speculation, and their
exclusive devotion to jurisprudence, became moresge-
cidec® than ever. As soon thert as they ceased to sitI

p .



. °
304 ROMAN LAW N WESTEORN THEOLOGY. C'KAI‘. IX.

at the feet of the Gree.ks and began to ;oonder out & o
¢heolOgy of their-own. the theology proved toebe per- «
weated with forensic ideas and couched in a forensic:
phraseology. It is cértain that tbls substratum of
law in Western , theology lLies exceedmcrly déep. A
new set of Greels theories, the Aristotelian philosophy,
made their way afterwards into the West, and almost’
entirely buried its indigenous doctrines. But avhen
at the Reformation it partially shook itself free from
their mfluence, it instantly supplied their place with
Law. It is difficult to say whether the religious sys-
tem of Calvin or the religious system of the Armi-
nians has the more markedly legal character.

The wast influence of this specific jurisprudence of
Contract produced by the Romans upon the corre-
sponding department of modern Law belongs rather
to the history of mature jurisprudence than to a
treatise like the present. It did not make itself felt
till the school of Bologna founded the legal scientce
_of modern.Eurcpe.. But the fact that the Romans,
"before their Enpire fell, had so fully developed the
conception of Contract becomes of importance at a
much earlier period than this. Feudalism, I have
repeatedly asserted, was a compound of archaic bar-
barian usage with Roman law;-no other expﬁfna?&fn
of it is te able, or even intelligible. The earliest
sqejal forms of the feuddl period differ in little from

the ordinary associations in which the men of primi-

¢ B
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. tive civilisatiops are everywhbre seen united., 4+ A
.Fief was. an organically complete brotherhood of,
associates whose proprietary and personal rights were
inextricably blended togethexjo It had much in c.om-.
mon with an Indtan Village Community and much
in, common with a Highland clan. But still it pre-
sents some phenomena which we never find in the asso-  »

ciatiops*which are spontaneously formed by beginners

in ctvilisation. ("I‘}'ue archaic communities are held \Q
together not by express rules, but by sentimept, or, 74

we should perhaps say, by instinct ) and new comefs
into the brotherhood are brought within the range.of
this instinet by falsely pretending .to_share.in the
blood-relationship from which it naturally springs.
But the_earliest. feudal communities were nejther..
hound together by mere sentiment nor recruited by a w./
@%@om The, tie_which united them was ‘Pgntr@g;
and they obtained new associates by contracting with
them. The relation of the lord to the vassals had
originally been settled by express engagement, and a
person wishing to engraft himself on the brotherhood
by commendation or infeudation cdme to a distinct
understanding as to the conditions on which he was
to be admitted. It is thereforer the sphere occupiede
in them_by Contract which _pringipally distinguishes
the feudal institutions from the unadulterated usages
__of primitive racgs. The lord had many of the cha-
racterstics of a patriarchal .chi.eftain, but his I;e'

P 4 .
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rogative was limited b‘y a variety of .set.tled customs
dracesble to the express conditions which shad been
agreed updn when the infeudation took place. * Hence
flow, the chief differenees which forbid us to class the
feudal societies with true archaic ccnmunities: They
were much more durable ands muc.:h more VArious;

more durable, because express rules are less destruc-*

tible than_instinctive_habits, and more varidus, be-
cause the contracts on which they were founded tvere
adjusted to the minutest circumstances and wishes of
the persons who surrendered or granted away their
lands. ‘This last consideration may serve to indicate
how, greatly the vulgar opinions current among us
as 16 the origin of modern society stand in need of
revision. It is often said that the irregular and
various contour of modern civilisation is due to the
exuberant and erratic genius of the Germanic races,
and it is often contrasted with the dull routine of
the Roman Empire. The jruth is that the Empite

bequeathed to modern society the legal conception -

to which all this irregularity is attributable; if the
customs and insfitutions of barbarians__have one
characteristic more striking than another, it is their
extreme uniformity. °

. L] .
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. \CHAPTER‘ X.. .

THE EARLY BISTORY QF DELICT eAND CRIME.
.

“Tue Teutonic Codes, including those of our Anglo-
Saxop ‘dncestors, are the only bodies of archaic
secutar law which have come down to us in such a
state that we can form an exact notion of their ori-
ginal dimensions. Although the extant fragmen.ts
of'Roman and Hellenic codes suffice to prove to us
their general character, there does not remain eneugh
of them for us to be quite sure of their precise mag-
nitude or of the proportion of their parts to each
other. But still on the whole all the known collections
of ancient law are characterised by aefeature which
broadly distinguishes them from systems of mature
jusisprudence. The progortion of criminal to civil
law is exceedingly different. In the German codes, the

civil part of the law has trifling dimensions as com-
“pared | with the criminal. The traditions which _sgeac
“of the sanguinary penalties inflicted by the code of
Draco seem to indicate that it Had the same charac-"
teristic. In the Twelwve Tables aldne, produced by a
society of greater legal genius and at .ﬁrst/ of gentler
manners, the civit law has sofpething like its modegn
precedenge; but the relative amount of space given

’ [ ]
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to thg modes of redresking wmng, thoggh not enor-
inouspappears to have been large. It may be lald
down, I think, that the more archaic the cade, the
fuller and the minntes is its, penal legislation. The
phenomenon has often been obserfed, and has been
cxplained, no ddubt to a greaf exfent correct-ly, by

o the violence I_la_blt"ual to the communities which for.

the first time reduced their laws to. writimg.  The
legislator, it is said, proportioned the divisions ofe his

work tg the frequency of a certain class of incidents
in® barbarian life. I imagine, however, that this
account 1s not_iuite complete. It should be recél-
lected that the comparative barrenness of civil law
in archaic collections is consistent with those other

characteristics of ancient jurisprudence which have
. been discussed in this treatise. Nine-tenths of the'
civil part of the law practised by civilised s0c1et1esi
are made up of the Law of Persons, of the Law of | |
Property and of Inhentance, and of the Law gf|
Contract. But it is plam that all these provinces
of jurisprudence must shrink within narrower boun-
daries, the nearet we make our approaches to the !
infancy of social brotherhood. The Law of Persons, \
which is nothing else than the Law of Status, will
{/be restricted to the scantiest limits as long as all .
forms of sbatus are merged in common subjection to '
Paternal Power, as long as the Wife has no rights -
agams’c her Husband, thé Son none against his
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* Father, and .the- infant Ward .none against the: Ag

* nates who are his Guardians. Similarly, the rules’
relating to Property and Succession can never be
plentiful, so long s land and ‘goods devolve within
the famlly, and, if distributed at all, are distributed
inside its circle. But thg__ greategt® gap in_ancient

'z'}_\gl__lg_x_y‘__wﬂl, alxyayﬁ“be? caused_by_the absence of
"Contract, which some archaic codes do not mention at
all, while others significantly attest the immaturity
of the moral notions on which Contract depefds hy
supplying its place with an elaborate jurisprudence
of Oaths. There are no corresponding reasons for
the poverty of penal law, and accordingly, even if
it be hazardous to pronounce that the childhood of
nations is always a period of ungoverned violence,
we shall still be able to understand why the modern
relation of criminal law to civil should*be inverted in
ancient codes.

have spoken of primitéve jurisprudence as giving

to ¢criminal law a priority unknown in a later age.
The expression has been used for cpnvenience’ sake,
but in fact the inspection of ancient codes shows that
the | laW _which they exhibit in unusual quantities is_

not_true criminal law. All civilised systems agree
in drawmfr a distinctidn between offences agamst the

State or Commumty and offences against_the Indi-
—
wdual\i the * two classes oof injuries, thus kept

apatt, apazt, T may here, without pretending- that the terms

BB
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have:always been employed consistently in jurispru- ¢

*dence, call Crimes and Wrongs, crimina andedelicta
Now the penal Law of ancient communities is not
the daw of Crimes; it is the law pui Wrongs, or, to
use the English {echnical word, of Torts. Igipgrson
injured proceeds against the whong.doer by an_ordi-
nary civil action, and recovers compensation. in the’
shape orfﬂdnes;-damaggs if he succeeds. If the’
Commentaries of Gaius be opened at the place where
the wifiter treats of the penal jurisprudence founded
on the Twelve Tables, it will be seen that at the
head of the civil wrongs recognised by the Roman
law?stood Furtum or Theft. Qffences which we are
accustomed to regard exclusively as crimes are ex-
@e}L treated as torts, and not theft only, but
assault and violent robbery, are associated by the
jurisconsult with trespass, libel, and slander. All
alike gave rise to an Obligation or vinculum jurig,
and were all requited by a payment of money. 1t
peculiarity, however, is most strongly brought out
in the consolidated Laws of the Germanic tribes.
Without an exception, they describe an immense
Bystem of money compensations for homicide, and
with few exceptions, as large a scheme of compensa-
~ tion for m'Knor_ injuries. « Under Anglo-Saxon law,”
writes Mr. Keinble (Azzglo-Samons, i, 177), “a sum{
waR placed on thelife of every free man, according to ),

his rank, and a corresponding sum on every wound.,.

* A\
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* that could be indlicted on his p.erson for nearly évery VAR
) uguryvthat could be done to his civil rights, honour, .
or peace the sum bemg aggravated accordmg te
- adventltxous cucuglstances "These compositions are
\v1denﬂy regarded as a valuable squrce of income ;
\ﬁghly complex rules 'regula,te the tttle to them and
“the responsibility for them ; and, as I have already
‘had *occasion to state, they often follow a very
peculiar line of devolution, if they have not been
acquitted at the decease of the person to*whom
they belong. If therefore the criterion of a delict,
wrong, or fort be that the person who suffers it, and
not the State, is conceived to be wronged, it may be
asserted that in the infancy of jurisprudence the
citizen depends for protection against violence or
fraud not on the Law of Crime but on the Law of

Torts then are copiously _enlarged. upon in primi-
tive jurisprudence. It mmst be added that_Sins are
known to it also. Of the Teutonic codes it is almost
unnecessary to make this assertiop, because those
codes, in the form in which we have received them,
were compiled or recast by Christian legislators. But
it is also true that non~Chr1s’c1an bodies of archaic.
law entail penal consequences on certain classes’ of
acts and on certain classes .of omissiond, as being
violations of divine prescriptions ,and commarmls.
The law - administered at Athen§ by the Senate of

p) 32 .
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Areoigagus was probabiy a speciab religious code, and *
%t Rome, apparently from a very early permd the *
Pontifical ]urlsprudence pumshed adultery, sacrllece
and *perhaps murder. = There werg therefore in_the
Athenian and ip the Roman States laws ,,pum§h1ng
sm also 1 laws punishing torgs.. - The cotl-
ceptxon of offence against God produced the first class
-+ of ordinances ; the conception of offence against boe s’
neighbour produced the second ; but the idea of offence
a-%msf the State or aggregate community did not_at
first producesa true criminal jurisprudence. o
Yet it is not to be supposed that a conceptior
so gimple and elementary as that of wrong done to
the State was wanting in any primitive society. It
seems rather that the very distinctness with which
this conception is realised is the true cause which at
first prevents the growth of a criminal law. At all
events, when the Roman community conceived itse
to be injured, the analogy of @ personal wrong received
was carried out to its consequences with absolute
literalness, and the State avenged itself by a single
act on the individual wrong-doer. The result was
that, in_the infancy .of the commonwealth, every
oﬁ"ence vitally touchmg its security or.its interests
_was punls}\ed by a sepm enéctment of "ﬂ}e legls-
‘% And t'=h1s is the earliest conception of a
(rimren or Crime—san act involving Such high issues
that the State, insfead of leaving its cognisamce

N Q




.
.
o

.
CHAP. 2. ANCIENT CONCEPTION OF CRIME. 373

o . .
to the civil 't:'il_)unal or the religious court, digected
a spegjad law or p.rz'vilegium against the perpetrator;
Lvery«indictment therefore took the form of a | bill
'of pams and penaltles,- and ¢he trlal of a cmmmal

was a-proceedlng Wholly extraordlnary, Wholly irre-

igular; wholly mdependen‘t of settled rules and fixed

iconditions. Consequently, both for the reason that,
the  triBunal dispensing justice was the sovereign,
State itself and also for the reason that no classifi-
cation of the acts prescribed or forbidden was pos-:
sible, there was not at this epoch any Law of Crimes,

*
ahy criminal jurisprudence. The procedure was

identical with the forms of passing an ordinary
s@@g}; it was set in motion by the same_ petrsons
and conducted with precisely the same solemnities.
And it is to be observed that, when a regular
criminal law with an apparatus of Coyrts and officers
for its administration had afterwards come into
Meing, the old procedure, as might be supposed
from its conformity with theory, still in strictness
remained practicable ; and, much as resort to such
an expedient was discredited, thé people of Rome
always retained the power of punishing by a special
law offences against its majesty. The classical
scholar does mnot require to be reminded that in
exactly the same manner the Athen.l'an Bill of-
Pains and Penalties, or eurwyye)\m, survived the |
establishment of regular tribugals. It is known too

4 .
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that when the Freemen of the Teutonicf taces assem-
bled for legislation, they also claimed authority to
punish offences of peculiar blackness or perpetrated
by criminals of exalted station. Of this nature
was the cr1m1na1 Jurlsdlctlon of %he Anglo-Saxon
Witenagemot. , .

It may be thought that the dn‘ference which T have
asserted to exist between the ancient and *fodern
view of penal law has only a verbal existence
The cpmmunity, it may be said, besides inter-
posing to punish crimes legislatively, has from the
earliest times interfered by its tribunals to compel
the wrong-doer to compound for his wrong, and
Pf it*does this, it must always have supposed that
jn some way it was injured through his offence.
But, however rigorous this inference may seem to
us now-a-days, it is very doubtful whether it was
actually drawn by the men of primitive antiqulty.
How little the notion of injury to the communitf
had to do with, the earliest interferences of the State
through its tribunals, is shown by the curious circum-
stances that in the original administration of justice,

the proceedings were a close imitation of the series .

of acts which were likely to be gone through in
private life by persens who weze disput.ing, but who
- afterwards "ysuffered their quarrel to be appeased.
The magistrate. carefully simulated .the demeanour
of a private arbitratox casually called in. .

. A}
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In order ﬁo. show that this statement is not a mere
. fancify] . concelt I will produce the ewdence on
wl:uch it rests. Very far the most ancient Jud1c1a1
proceedmg known to us is the Legis Actio Sacra-
menti «of the Rmnans, out of which all the later
Roman Law of Actions may be *proved to have
s grown. (Gains carefully describts its ceremonial. |,
. Unmpedting and grotesqne as it appears at first
sight, a little attention enables us to decipher and
interpret it.
The subject of litigation is supposed to be*in /-
.Court. If it is moveable, it is actually there. If it
be immoveable, a fragment or sample of it is brought
in its place; land, for instance, is represented -:by a
clod, a house by a single brick. In the 'example
selected by'Gaius, the suit is for a slave. The pro- S'm)a
ceeding begins by the plaintiff’s ad.vancing with a
rod, which, as Gaius expressly tells, symbolised a
&)ear He lays hold of the slave and asserts a right
to him with the words, Y Hune ego hominem ex Jure
Quiritium meum esse dico secundum suam causam
sicut dizi ;" and then saying, ¢ Eece-tibi Vindictam im-
posui,” he touches him with the spear. The de-
fendant goes through the same series of acts and
gestures. On'this the Prator intervenes, and b1ds the
litigants relax their hold, “ Mittite ambg hominem.”
They obéy, amd the plamtlﬁ' dethands from the
defendant the reason of his interference, © Postulo

’, ' e
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anne Jdicas qud ez cousd vmdzcaverzs, a question |
Whlcbg is replied to by a fresh assertlon of right, |

Y Jus peregr sicut vmdzctam imposui.””  On tlns, the

first claimant offers to, s@@g&qﬂm@ﬁg&,&aﬂeﬂ
Y Sacramentgm.,_on the justice f his ownm case,

“ Quando tu mjurz& provocasti, D a@ris Sacramento t¢
provoce,” and the defendant, in the phrase « Similiter «
ego te,” accepts the wager. The subsequent proceed- .
ings were no longer of a formal kind, but it is to
be observed that the Pramtor took security for the
Savramentum, which always went into the coffers of
the State. ° ®
Such was the necessary preface of every ancient
Roman suit. It is impossible, I think, to refuse
assent to the suggestion of those who see in it a
dramatization of the origin of Justice. Two armed
men are wrangling about some disputed property.
The Prator, vir pietate gravis, happens to be going
by and interposes to stop the contest. The diZ
putants state their case to him, and agree that
he shall arbitrate between them, it being arranged
that the loser, besides resigning the subject of the
quarrel, shall pay a sum of money to the umpire
as remuneration for his trouble and loss of time.
This interpretation ;would be less plausible than it
.is, were it ‘ot ,that, by a surprising coincidence, the
ceremony descfibed byo Gaius as the imperative
coutse of proceeding in 4 Legis Actio is substantially

. LY
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. the same WffIl .one.of the two subje::ts which the

. God Hephwstus is described by Homer as mowlding,
into the Finst Compartment of the Shield of Achilles.
In the Homeric trial-seene, the dispute, as’ if, ex-
pres.sly- intended o bring out the characteristics of
primitive society,' is yot ‘about progerty, but about
*the composition for a homicide. One person asserts
«that hé *has paid it, the other that he has never
received it. The point of detail, however, which
stamps the picture as the counterpart of the grchaic
Roman practice is the reward designed for the
judges. Two talents of gold lie in the middle, to

be given to him who shall explain the grounds of, the
decision most to the satisfaction of the audiénce.
The magnitude of this sum as compared with the
trifling amount of the Sacramentum seems to me .
indicative of the difference between flyctuating usage
and usage consolidated into law. The scene intro-
dhced by the poet as a striking and characteristic,
but still only occasional, feature of city life in the
heroic age has stiffened, at the opening of the history

of civil process, into the regular, ordinary formalities

of a lawsuit. It is natural therefore that in the
Legis Actio the remuneration ‘of the Judge should

be reduced to a reasonable sumy and that, instead

of being adjudged to one of a numbere of, arbitrators *
by popular acclamation, it should " be peid as a
matter .'of course to the State which the Prastor

” .
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replgsents ‘But that the 1nc1dents sdescribed so

,vividdy by Homer, and by Gaius with eyen more

than the susual crudity of techmical language, have
subs.tantlally the same megning, I cannot doubt;
and in confirmation of this vieweit may be added
that many obsérvers of the garliest judicial -usages
of modern Eurdpe have remarked that ‘the fines,
inflicted by Courts on offenders were eriginally,
sacramenta. The State did not take from. the
defendant a composition for any wrong supposed
to be done to itself, but claimed a share in the
compensatlon awarded to the plamtlff simply as the
fair price of its time and trouble. ~Mr. Kemble
eXpreészl_}r assigns this character to the Anglo-Saxon
bannum or fredum.

Ancient law furnishes other proofs that the earliest
administrators of justice simulated the probable acts
of persons engaged in a private quarrel. In settling?
the damages to be_ award.e@‘,they.,took as theu- guifle
the measure of vengeance likely to be exacted by an
aggneved _person under the_circumstances. .of the
case. This is tht true explanation of the very dif-
ferent penalties imposed by ancient law on offenders
eanght in the act or-soon after it and on offenders
detected after considerable delay. Some strange ex-

- emplificatignseof this peculiarity are supplied by the

old Roman law of Thef. The laws of the Twelve
Tables seem to have .d»1v1ded Theftg_,mtg_M‘a!mfest and

R et A e
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M&ﬁesﬂ,.and to have alotted extraor dxmrdy
. different .penalties fo the offence according as ¢t fell
under one head or the other, The Manwest Thlef .

was he who was_caughé. mtban.the _houge in W] Whlch
he had been pﬂferlhg, or who was taken while makmg
off to.a_place. _of_safetym the the _stdlen_goods.;-the
‘I'welve Tables condemned him tq_be put to death if
he were already a slave, and if he were a freeman, they
made him_the_bondsman of the owner of the pro-
perty. The Non-Manifest Thief was he whp was
detected under any other circumstances than those
deScribed ; and the old code simply directed that an
offender of this sort should refund_double the value
of what he had stolen. In Gaius’s day the excessive
severity of the Twelve Tables to the Manifest Thief
had naturally been much mitigated, but the law still
maintained the old principle by mulcting him in
fourfold the value of the stolen goods, while the
Mn-Manifest Thief still continued to pay merely the
double. The ancient lawgiver doubtless considered
that the injured proprietor, if left to himself, would
inflict a very different punishment”when his blood
was hot from that with which he would be satisfied
when the Thief was detected® after a considerable
interval; and to this, calculationsthe legal scale. of
penalties was adjusted. The plin,cip}e is’ precisely "
the same as tha} followed m the Ano'lo Saxon and
other Germamc codes, When they. suffer a thief chased
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down and caught with the booty to«Be hanged or,

.decapitated on the spot, while they exacte jhe full.
- penalties ®of homicide from anybody who kills him
afteg the pursuit has been intermitted. These archaic
distinctions bring home to us ?:ery forcibly the
distance of a Jefined from & rude jurispridence.
The modern administrator of justice has confessedly
one of his hardest tasks before him when hé under=
takes to discriminate between the degrees of ctimi-
nalitys which belong to offences falling within the
same technical description. It is always easy to say
that a man is guilty of manslaughter, larceny, or 1)1-
gamy, but it is often most difficult to pronounce what
extént,of moral guilt he has incurred, and conse-
quently what measure of punishment he has deserved.
There is hardly any perplexity in casuistry, or in the
analysis of mqtive, which we may not be called upon
to confront, if we attempt to settle such a point with
precision ; and accordingly the law of our day shafrs
an increasing tendency to abstain as much as pos-
sible from laying down positive rules on the subject.
In France, the Jury is left to decide whether the
offence which it finds committed has been attended
*by extenuating circumstances; in England, a nearly
unbounded latitude in the selection of punishments is
now allowed *to the judge; while all States have in
reserve an ultimate rem@dy for the miscarriages of law
in the Prerogative of Pardon, universally lodged with

. -]
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« the Chief Magistrate. It is curious to observe.how

-little themen of primitive times were troubled®with,
these séruples, how completely they were persuaded -

that the ‘impulses of tht injured person. were, the
proper easure o{' the vengeance he was entitled to
exact, and how literally they imitated the probable rise
and fall of his passions in fixing their scale of punish-
ement. I wish it could be said that their method of
legislation is quite extinct. There are, however,
several modern systems of law which, in cases of
graver wrong, admit the fact of the wrong-doer haviﬁg
been taken in the act to be pleaded in justification
of inordinate punishment inflicted on him by the
sufferer—an indulgence which, though superfically
regarded it may seem intelligible, is based, as it
seems to me, on a very low morality.

Nothing, I have said, can be simpler; than the con-
siderations which ultimately led ancient societies to
tf formation of a true crjminal jurisprudence. The
State conceived itself to be wronged, and the Popular
Assembly struck straight at the offender with the
same movement which accompanied its legislative
action, It is further true of the ancient world—
though not Qrecisely of the mddern, as I shall have
occasion to point out—that the earhest _criminal
tribunals were merely subdivisions, or 'commlttees, of
+he ‘legislature. «This, at all tvents, is the conclugion
pomted d_at by the legal history of the two crreat
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states of antiquity with tolerable glearness in one o
»  ocase,"and with absolute distinctness in thae other.
- The prinfitive penal law of Athens irftrusted the
castigations of ‘offences, partty to the Archins,, who
seem to have punished them as tg_rts, and pirtly to
the Senate ofe Areopagus,'whcich punished. them as
* sins. Both jurisdictions were substantially trans-’
" ferred in the end to the Helima, the High Court of*
Popular Justice, and the functions of the Archons
and of the Areopagus became either merely minis-
terial or quite insignificant. But “ Helia” is or:ly
an old word for assembly ; the Helizea of classical
timgs was simply the Popular Assembly convened
for judicial purposes, and the famous Dikasteries of
Athens were only its subdivisions or panels. The
+ corresponding changes which occurred at Rome are
still more eagily interpreted, because the Romans
confined their experiments to the penal law, and ‘did
not, like the Athenians, gonstruct popular coufhs
with a civil as well as a criminal jurisdiction. The
history of Roman criminal jurisprudence beging with
() the old J_@g@_f_o_p_ﬂl, at which the Kings are said
to have presided.  These were simply_solemn_trials
8f great offenders under legislative forms. It seems,
however, that from®an early period the Comitia had {2)
" occasionallys dgl.egated _its criminal jurisdiction to a
. Quagstic, or Commission? which horesmuch the same
relation to the Assembly which a Committeg of the

. °



. | )
cRAP. X.° e ém:smoims. " 283
« House of Corh;ngns.];ears to the House.itself, except
.that thg, Roman Commigsioners or Queastores ditl not, .
" merely rgport to the Comitia, bt exercised all powers -
which th2t'body was itself in the habit: of exerciging,
even to* the passilg sentence on_the accused. A
Queestid of this sort_was ohly appoinfed to try a par-

ticular offender, but there was nothing to prevent °

two qr ‘three Queestiones sitting at the same time;
and ‘it is probable that several of them were ap-
pointed simultaneously, when several grave cases of
wrong to the community had occurred togethér.
T.h.ere are also indications that now and then these (5 )
Queestiones approached the character of our Standing
Committees,. in that they were appointed periodi-
cally, and without waiting for occasion to arise in
the commission of some serious crime. The old -
Quzestores Parricidii, who are meptioged in connec-
tion with transactions of very ancient date, as being
d:e'puted to try (or, as sqme take it, to search out
and try) all cases of parricide and murder, seem to
have een appointed regularly every year; and the
Duumyiri_Perduellionis, or Commission of Two for
trial of violent injury to the Commonwealth, are also
believed by most writers to Kave been named pe®
riodically. The delegations of power to these latter
functionaries bring us some way forwhrde. Instead =
of being appointed when anff as state-offences gere -
c_o;mrﬁﬁgd, tli_e‘y_bad a_general,sthough a_temporary

’ .
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jurisdiction over sucle as might be perpétrated. Our.

proxbmity to a regular crimigal jurisprudencg is also.

- indicated *by the genegal terms “ Parricidiut” and
“ Perduellio,” *which *mark ethe approach ‘to some-
thing like a classification of crlmeé’

The true crumnal law did mot_ however coma in{o
existence till the “year B.c. 149, when L. Calpurnius’
Piso carried the statute known as the Lex Calpurnias
de Repetundis. The law applied to cases Repétun-
darum, Pecuniarum, that is, claims by Provincials to
recover monies improperly received by a Govern01-
General, but :c_l_l_g_g;eat and permanent_lmportanse of.

thig statute arose from its estabhshmg.,the.ﬁrst-@y
Perpetya. A Quastio Perpetua was 8 Permanent

Commission as opposed to those whick were occasicnal
and to those which were temporary. It was a re-
chmmalb tribunal, whose existence dated from
the passing of the statute creating it and continued
till another statute should pass abolishing it. 3ts
members were not specially nominated, as were the
members of the older Questiones, but provisien was
made in the laW constituting it for selecting from
particular classes the judges who were to  offi-
tiate, and for renewing them in conformity with
definite rules. The offences of which it took cog-
nisance Wege ﬁlso. expressly named and defined in
this, statute, and the nedv  Questio had authority to
try and sentence all persons in futyre whgse gcts

Q
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. should fall uﬁdex the deﬁmtlons of crlme supplied by
. the lawy, « It was therefore a regular criminal judica ,
ture, adaninistering a‘true crirginal jurisprudence. |

The primitive history of criminal law,divides it-
self therefore into*four_stages, Understanding that
the conception of Crime,‘as distingdished from that
©of Wrong or Tort, and from that of’ Sin, involves the
ddea pf°injury to the State or collective community,
we first find that the commonwealth, in literal
conformity With the conception its’élf interposed

au%hor of the evﬂ_whmh_lt.had,suifered Th1s is the
point from which we start; each indictment is noy a

bill of pains and_penalties, a special law naming the

criminal and Brescrlbmgﬁth_punlshment A second JZ"D
step is accomplished when the multl,p_lu;lty.o,f._c;,lmes
compels the legislature to delegate_jts powers to_

particular Questiones or Commissions, each of which
is"deputed to investigate g particular accusation, and,
Jif it be proved, to punish the particular offender.
7 Yet another movement is made When the legislature,
instead of waiting for the all-ged commission of a

‘crime as the occasion of appointing a Qusestio, periodi:
ally nominates _ Commissionerg_like the Quastores
Larricidii . and the Daumviri Perduelhoms on the
chance ¢ of certain classes of crlmes.bemwmmltted,
and in the expectation that they will be perpetraged.

The, lasgt stage is reached when the Quastiones

. ce )
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from being periodical er occasional becethe permanent,

. Benches or Chambers—whep the judges, iggtead of.
being named in the particulat law nominating the
Comxmssmn, are directed to be chosen tifrough all
future time in a particular way aifd from a particular
‘. class—and whej: certain adts are described i in general
language and deéclared to be crimes, to be visited;
in the event of their perpetration, with® specified
penalties appropriated to each description. .

If the Quastiones Perpetue had had a longer his-
tory, they Would doubtless have come to be 1egarded
as a distinct institution, and their relation to the
Comitia would have seemed no closer than the con-
nection of our own Courts of Law with the Sovereign,
who is theoretically the fountain of justice. But the
Imperial despotism destroyed them before their
origin had been completely forgotten, and so long
as they lasted, these Permanent Commissions ivere

looked upon by the Romar‘l’s as the mere depositapfes

of a delegated power. The cognisance of crimes,

was considered a natural attribute of the legislature,
and the mind of%he citizen never ceased to be carried
back from the Quastiones to the Comitia which had

~“deputed them to put into exercise some of its own

inalienable functions. The view Whlch regarded the

- Queastiones, even when they became permanent,

as ere Committees of the Popular Assembly—as
.bod1es which only ministered to a higher gushority

°
.
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. —had some fmportant legal consequences which left

. +their mark on the criminal law to the very latest.

*\/ period.* Ome immediate result was that tHe Comitig -
continued to exercise crimina] jurisdiction by way of
bills of ‘pains and penalties, long after the Queestiones
had béen, established.e Though the.leglslature had
‘consented to delegate its powers for the sake of con-
evenience to bodies external to itself, it did not follow
that® it surrendered them. The Comitia and the
Queestiones went on trying and punishing offenders
side by side ; and any unusual outburgt of popular
ind'iornation was  sure, until the extinction of the
Republic, to call down upon its object an mdlctment
before the Assembly of the Tribes. .

One of the most remarkable peculiarities of the
institutions of the Republic is also traceable to-this
dependence of the Quastiones on the Qomitia. The
disappearance of the punishment of death from
the penal system of Regublican Rome used to be

~—2 very favourite topic with the writers of the last
cehtury, who were perpetually using it to point some
theory of the Roman character or of modern social
economy. The reason which can be confidently as-_
signed for it stamps it as purely fortuitous. Of the”
three forms which the Roman legislature successively
assumed, one, it is well known—the Gom?tia.Centuriata ~
—as exclusively taken fo redresent the State as gm-
bodied: for military operations. The Assembly of the,

P cc2
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Centuries, therefore, had all powers *Which may be
«supposed to be properly lodged with a Gerferal com-
*manding &n army, ande among them, it had authority

to subjecte all offendérs to®the same corfectign to

which a soldler rendered hLmselfp liable by bre.aches
of discipline. * E[‘he Comitia @enturiata could there-
fore inflict capltal punishment. Not so, howevea,

. the Comitia Curiata or Comitia Tributa. They- were

fettered on this point by the sacredness with which
5 the person of a Roman citizen, inside the walls of the
lc1ty, was invested by religion and law ; and, with

» Tespect to the last of them, the Comitia Trlbuta, we

" knew for certain that it became a fixed principle that

the 'Assembly of the Tribes could at most impose a =~ ™

fine. So long as criminal jurisdiction was confined
* to the legislature, and so long as the assemblies of

the Centuries and of the Tribes continued to exercise

co-ordinate powers, it was easy to prefer mdlctments

for graver crimes before the legislative body witich

dispensed the heavier penalties ; but then it happenedos=—==

that the more democratic assembly, that of the“Tribes,

*almost entirely superseded the others, and became

the ordinary leglslature of the later Republic. Now

the decline of the Republic was exact]y the period

during which the®Questioness Perpetue were esta-

" blished, so. tht the statutes creating them were all

- passed by a leglslatlve. assembly which itself could

«ot, at its ordinaryssittings, punish a crimigal with
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.death. It fol!o:v.ed f;];at the Permanent Judicial Gom-

-missiong, *holding a delegated authority, were cir- ,
" cumscribed in their attributeg and capacitbes by the, .
limits of *the powers regiding -with, tite hody which
deputed‘ them. They could do nothing which the
Asgsembly, of the Tribes could not have done; and,
85 the Assembly could not sentence to death, the
Quastiones were equally incompetent to award capi-
tal punishment. The anomaly thus resulting was
not viewed in ancient times with anything like the
favour which it has attracted among the moderns,
and indeed, while it is questionable whether the
Roman character was at all the better for it, it is
certain that the Roman Constitution was a great deal
the worse. Like every other institution which has
accompanied the human race down the current of its
Jhistory, the punishment of death is a necessity of
society in certain stages of the civilising process.
There is a time when the attempt to dispense with it

-\baulks both of the two great instincts which lie at’

the roet ‘of all penal law. Without it, the commu-
nity neither feels that it is suffitiently revenged -
on the criminal, nor thinks that the example of
his punishment is adequate to deter others fromr
imitating him. " The incompeteﬁce of the Roman
Tribunals fo_pass_sentence of death, 1ed° dlstmctlx and *
directly to those frightful . R&Yolutmna.ny,_mt@rvals,
kg_qxlr}’ as the Proscriptions,during which all law wag

o
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formaally ‘suspended simply becguse o'p'arty violence.
. could find no other avenua to the vengeance for
« which it°was thirsting. No ‘cause cohtributed - so
. powgerfullye to” the debziy of political capacipy in the
Roman people as this perlodmaﬂ abeyance” of the
laws; and, When it had once been resorted to, we

*  need not hesitate to assert that the ruin of Romar
liberty begame merely a question of time. If the

" practice of the Tribunals had afforded an adequate
vent dor popular passion, «the forms of judicial pro-
cedure would no doubt have been as flagrantly per-
verted as with us in the reigns of the later Stuarts,
buj national character would not have suffered as
deeply.as it did, nor would the stability of Roman
institutions have been as seriously enfeebled.

. I will mention two more singularities of the
Roman Crimjnal System which were produced by
the same theory of judicial authority. They .age,
the_extreme multiplicity of the Roman_ criminal ¢ri-
bunals, and-the capricious-and_anomalous..classifica-===
tion_of crimes which characterised Romart penal
jurisprudence th.roughout its entire history Every
Queestio, it has been said, whether - Perpetual or
*otherwise, had its origin in a distiret statute. From
the law which créated it, it derived its authority;
it mgorously ‘gbserved the limits which its charter

- prescribed to it, and tofiched ng form of cnmmahty
avhich that charter +did not expressly defing; , As

L Y
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. then the st&ﬁ.lt;es .;vhich co-nstituted’ the va@iou.fx
- Quaestigres were all called forth by parﬁcular *emer .
gencies; each of them being {n fact passed®to punish.
a class ¢f ‘acts which the circumstanées of the time
renderéd particulfirly odious or particularly dan-
gerous, these enactmentt made ndf, the slightest
*reference to each other, and were’ connected by na
*comraon’ principle. Twenty or thirty different eri-
minkl laws were in existence together, with exactly
the same number of Quastiones to administer, them;
nor was any attempt made during the Republic “to
fuse these distinct JudlClal bodies into one, or to give
symmetry to the provisions of the statutes Whlch
appointed them and defined their duties. The state
of the Roman criminal jurisdiction at this period,
exhibited some resemblances to the administration
of civil remedies in England at the Hime when the
Lnghsh Courts of Common Law had not as yet
inéroduced those fictitious averments into their writs
which enabled them to trespass on each other’s
peculiar province. Like the Queestiones, the Courts
of Queen’s Bench, Common Pleas} and Exchequer,
were all theoretical emanations from a higher autho-
rity, and each entertained a‘special class of casel
supposed to be committed to it b the fountain of its
jurisdiction but then the Romap Qusest'iones were

many more than three it number, and it was mﬁmtely .

less easy to dlscrlmmate the gcts which fell under



. * . ‘c-’ .
* 302 .. TRIAL BY THE QUZASTIONES. tmr. y
. P e .Y 0 :
the goynisance of each Quamstio, than 4b distinguish .

betwedn the provinces of thq three Courts ine West- - .
‘pinster Hall. The dificulty of drawing exact lines
betwgen the sphergs of'the different Queestiofies made
the multiplicity of Roman tribunals something more
than a mere inaoﬁvenience ; *forave read with .asfonish-
* ment that when it was not immediately clear undes*
what general description a man’s alleged " offences *
ranged themselves, he might be indicted at onct or
successively before several different Commissions, on
the chance of some one of them declaring 1tse1f
' competent to convict him; and, although conv1ct10n
by one Quastio ousted the Jur1s&1ct1on of the rest,
acquitta] by one of them could not be pleaded to an
qcc;l?s-a,_tion before another. This was directly con-
« trary to the rule of the Roman civil law; and we
may be sure that a people so sensitive as the Rom?né
to anomalies (or, as their significant phrase was, to
inelegancies) in jurisprudenge, would not long have
tolerated it, had not the melancholy history of th
Quastiones caused them to be regarded much® more
as temporary weapons in the hands of factions than
a8 permanent institutions for the correction of crime.
jﬁ‘he Emperors soon abolished thisemuliplicity and
« condlict of jurisdictien; but it issremarkable that they
‘did not remove another smgulanty of the cmmmal
law which stands in clos¢ connectjon with the number
of the Courts. Thes classifications of crimes grhjch

L)
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» are containell*even, in the Corpus Juris of Justinian
* are remarkably caprisious. Each Questio Rad, in

fact, confified itself to the erimes committed to ifs
cogpisance by its charfer. These crimes,- however,
werg only classgd together in' the original statute
Because -they happened to call s1multaneously for
sastlga,’tl‘on at the moment of passing it. They had

* not therefore anything necessarily in cqmmon ; but

the fact of their constituting the particular subject-
matter of trials before a particular Questio impressed
itself naturally on the public attentiop, and so in-
veterate did the association become between the
offences mentioned in the same statute that, gven
when formal attempts were made by Sylla. and: by
the Emperor Augustus to, consolidate the Remian
criminal law, the legislator preserved the ald. ,ig'x"dup.-_
ing. The Statutes of Sylla and Augustus were the
foundation of the penal jurisprudence of the Empire,
aild nothing can be morg extraordinary than some of

=~={i¢ classifications which they bequeathed to it. I

need ‘only give a single example in the fact that
perjury was always classed with cut.tz'ng and wounding
and with poisoning, no doubt because alaw of Syllg,
the Lex Cornelit de Sicariis et Veneficis, had given
jurisdiction over all these three fdrms of crime to*the
same Permanent (/ommlssmn Ch: seems too that
this capricious groupmg of ¢rimes affected theaver-
naculpr. speech of the Roman’s.) People naturally
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fell into the habit of designating a]l the ffences enu- o
merated in one law by the first name on ‘tiee list, *
twhich doubtless gave s style ‘to the Law' Coutt
deputed to try ‘them al'l AR the offences %rled. by
the Questio De Adulteriis would, thus be called
Adultery *e. ° .

* T have dwelt on the history and characteristics of
the Roman «Quastiones because the formamon of a’
criminal jurisprudence is nowhere else so instruc-
tively éxemplified. The last Quwstlones were added
by the Emperor Augustus, and from that time the
Romans may be said to 60 have had a tolerably com.
plete criminal law. Concurrently with its growth,
the ::mnalogous process had gone on, which I have
called the conversion_of Wrongs into Crimes, for,
though the Roman legislature did not extinguish the
civil remedy for the more heinous offences, it offeged
the sufferer a redress which he was sure to prefey,
Still, even after Augustus &ad completed his legfs-
lation, several offences continued to be regarded ge="""
Wrongs, which modern societies look upon exclu-
sively as crimes; nor did they become criminally
pumshable till some late but uncertain date, at
which the law began to take notite, of a new de-
scription of oﬁ'ences called in*the Digest crimina
‘eatraordinaria. « These were (doubtless a class of acts
* whish the theory of Roman jurisptudence treated
merely as wrongs; but the growing sense: of the

°
]
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majesty of Y®ciety revolted from their entailing no-
thingsWorse on theire perpetrator than the payment
of money damages, and ’sccordmgly the injuned
person. ‘seems to have ‘been pelm-ltted if he pleased,
to pursue them as cr1mes extra ordinem, that is, by a
anode of redress departmg in some tespect or other
«from the ordinary procedure. From the period 4t
which these crimina estraordinaria were first recog-
nised, the list of crimes in the Roman State must
have been as long as*in any community® of ;the
modern world. .

. Itis unnecessary to describe with any minuteness
the mode of administering criminal justice undey the
Roman Empire, but it is to be noted that- béth its
theory and practice have had powerful effect on
modern society. The Emperors did not immediately
‘zﬂo‘olish the Questiones, and at first $hey committed

an_extensive criminal jurisdiction to the_Senate, in
e e

Which, however servile §t might show itself in fact,
the Emperor was no more nominally than a Senator
Like the rest. But some sort of collateral criminal
LIEdlCtlQD had been claimed by the Prince_from.the
first ; and this, as recollectlons of the free commoq-
Wealth decayed; tended steadlly to gain at the ex-
pense of the old tribunals. Gfadually the puhish-
Juent of _crimes _was_ transferred, toe mamstrates

dlrectly nommated by the. Emperor, and th& pri-

wleges. of the Senflte passed to the Imperlal Pm!y
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Gouncil which also bécame a C_our,to°8f ultimate .
oriminal appeal. Under these influences thaedoc- -
trine, familiar to the moderns, insensibly shaped
itself that the Soverelgn 1s the fountain of all*Justice
and the depos1tarv of all Grace. It’ was not so much
the fruit of i mcreasmg adulation and servility as of
the centralisation of the Empire which had by this °
time perfected itself. The theory of criminal justice *
had, in fact, worked round almost to the point frbm \/
which ié started. It had begun in the belief that it
was the busjpess of the collective community t
avenge its own wrongs by its own hand ; and 1
ended in the doctrine that the chastisement of crimes !
belonged in an especial manner to the Sovereign as}
representative and mandatory of his people. Thgq
* new view differed from the old one chiefly in the air
of awfulness and majesty which the guard1ansh1p of
justice appeared to throw around the person of the
Sovereign. o o
This later Roman view of the Sovereign’s relation
to justice certainly assisted in saving modern soeieties
from the necessitsr of travelling through the series
of changes which I have illustrated by the history of
the Questiones. JIn the primitive daw of almost all
the'races which have peopled WL%@EE_E}rope there
‘are vestlges_of_.the archaic notion that the punlsh-
- men§ of crimes belongs’to the general assembly of
fscemen ; and there eare some States—Sco’gla:zd. is

L ]
L]
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. said to be (m'e.of them—in which the parentage of
- the ewsting judicaturg can be traced up to & Coms

" mittee*of the legislative body. But the dévelopment
of the friminal law was umyersa]ly hiastened hy two
causes, the memdry of the Roman Empire and the
snfluence of the Chureh. * On the on:ehand: traditions
* of the magesty of the Ceesars, perpetuated by the °

. temporary ascendency of the House of Qharlemagne,
were surrounding Sovereigns with a prestige which a
mere barbarous chieftain could never otherwise have
acquired, and were communicating tg the pettiest.
feudal potentate the character of guardian of so-¥
ciety and representatlve of the State. On the o.thexiv
hand, the Church, in its anxiety to put a.curb on
sanguinary ferocity, sought about for authority to
punish the graver misdeeds, and found it in those °*
passages_of Scripture which speak wjth approval of
the powers of punishment committed to the civil
:nagistrate. The New ,Testament was appealed to
as proving that secular rulers exist for the terror of
evil-doers ; the Old Testament, as laying down that
“ whoso sheddeth man’s blood, by man shall 11 his blood
be shed,,” There can be no doubt I imagine, that
modern idegs on the subject of crime are based updn
two_ assumptlons cortended for Byt the_Church irt the
Dark Ages—first, that each feudal 1u1er, in his de-
gree, might be-ass1m11ated fo the Roman Magisgrates -
spoken,of by Saint Panl ; and next, that the offences
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Whlch, he was to chastlse Were thoso oselected for ,

quch ’of thém as the Cb(}lrch dld[ not reserve 'to her
ox‘vix gognisance. Heres§ suﬂpposed to be tpcluded
in the First and Second Commanfments, Adhltely,
and Perjury were ecclesiastical oﬁ'ences and the
Church only admitted the co-operation of the seculag *
arm for the purpose of inflicting severer punishment *
in cases of extraordinary aggravation. At the sdme
time, ske taught that murder and robbery, with their}
various modifjcations, were under the jurisdiction of !
civil rulers, ot as an accident of their position, but
by the express ordinance of God. ’

There.is a passage in the writings of King Alfred
(Kemble, ii. 209) which brings out into remarkable
clearness the struggle of the various ideas that pre-
vailed in his day as to the origin of criminal j Jurls-
diction. Tt will be seen that Alfred attributes 11:
partly to the authority of the Church and partky
to that of the Witan, while he expressly claims for., -
treason against the lord the same immunity ®from
ordinary rules which the Roman Law of Majestas
had assigned to treason against the Casar. ¢ After
this it happened,” he " writes, “thas many nations
recetved the faith of Christ, and there were many
synods assembfed throughout the earth, and among
- the Rnglish race also afteﬁ‘ the.y hgd reeeived the faith
ofe Christ, both of holy bishops and of their exalted
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, Witan. They then ordained that, out of that .mer?:y
. which Christ had taught, secular lords, with theip
leave, «might without sin talge for every misdeed the
bot in money which they &rdained ;* exgept iy cases
of treason against a lord, to which they dared not
gssign any mercy begause Almighfy, God adjudged
- none to them that despised Him, nor did Christ
. adjudge any to them which sold Him tq death ; and
Hes commanded that a lord should be loved like
Himself”
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. 2DOPFION

ADOPTION, tiction of, 120
— infhuence of the sacra gentilicia
on the Taw cf, 6, 7,2
— in Hindoo law, 193 '
Adprehensio; or assumption of sove-
reign power in a newly discovered
countgy, 249
ZEquitas, the term, 55. See Kquity
ZAquus, the word, 59 .
Agnatic and Cognatic relationship, dif-
ference between, 59, 146
Agnation described, 147, 148
Agreement, Roman apalysis of, 322
Agri vectigales, Roman practice of let-
ting out, 300
— limitrophi of the Romans on the
banks of the Rhine and Danube,
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Alexandes the Sixth, Pope, his Bull,
249

Alfred o King, his remarks on criminal
Jjurisdietion, quoted, 398

Alienation of property, ancient diffi-
culties of, 271

— afchaic ceremoniss of, 272

Allodial” propesty, of the ancient Grer-
mans, 228, 281

America, United States of, Declaration

of Independence of, 95
Anglo-Saxons, character of their King-
ship, 108
-— their Jaw of succession, 280
~— their penal law, 370,%374¢ 379
Archon of Athens, the office of the, 19
Aristoeracies, origin of the rule of, 10
— those of Greece, Italy, and Asia
Migor, 10
— difference between those of the Fast
and West, 11
— aristocraci®s the depositaries and ad-
minisfrawrs of the law, 11, 12
.

BURGUNDIANS
Arigtocracies, impormﬁce of judicial, be
fote the invention of writing, 12
— foundation of aristocracies, 132

« Aristotle, his “Treatise on &®ketoric,”

referred to, 75

Assignees in Bankryptcy, successicn of,
180

Athenian wills, 196

Athens, primitive penal law of, 362

Augustus, the Emperor, his alterations
in the Roman law, 41, 42 .

Austin’s “ Province of Jusisprudence
Determined ” referred to, 7

AYLE referred to, 87
Benefices of the invading chiefs ot
the Roman Empjre, 229
— transformation of the Benefice into
the hereditary Fief, 230
Bengalee Wills, 197 ’
Bentham, his « Fragmeit on Govern-
ment,” referred to, 7
— causes of hisinfluence it England, 7§
— the Roman counterpart of Bentham-
ism, 79
— the theory of Jurisprudence, 117
— his eulogy of the Bull of Pope Alex-
ander the Sixth, 249
— Bentham and Austi®’s rules as to the,
essentials of a contract, 323 ¢
Blackstone, Sir William, his theory of
the first principles of law, 114
— his justification for thg exclusion of
the half-blood ¢152
— his theorysdf the origin of property
5uoted, 251
— h§ theory eriticised, 253 [
Bonorum Possessio of the Romans, 21!
Bracton, Ris Plagiarisms, 82 4
Burgundiags, the, ref®red to 104

x
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asak 7 uhus, his contemplated ad
ditions to the Roman Statute Law, 42
apet, Hugh, gharacter of his sove-
* peignty, 108 *
Capture in War, sources of the m
Interngtional Law of, 24§ .
— ancient Law of, 247
Caracalla, effect of his constitution m
enlarging the Patria Petestas, 144
Caguists, the, 350 .
— comparison of their svstcm with that
®  of Grotius and his school, 351
— origin of Casuistry, 351
—~ blow struck at Casulsr,ry by Pascal,
352
Cessio in Jure of Property, in Rothan
and in English Law, 289
Cestui quegTrust, special proprietorship
created for the, 294
Chancellor, the Lord, compared with a
Roman Praetor, 63, 65
Chancery, Court of, in England, re-
ma.rks on the, 44
— origin of its system, 44, 45
Charfeagne, his claim to univeral do-
minion, 104
— his distribution of Benefices, 229
Children, disinherison of, under the
Romans, 215
China, cause of the arrest of progress
in, 25
Churches, Eastern and Western, con-
clusion of the Edst on theological
subjects accepted by the West with-
out dispute or review, 356

— problems of the Western Church, 357 q

Cicero referred to, 61
— his allusions to the ancient Roman
Sacra, 193
Code Napoléon, restraints imposed by it
on the testamentary power, 176
Codes, Ancient, 1
- — sourees of knowledge afforded by the
o Greek Homefie poems, 2
w»— Themistes, 4 .
— Hindoo Laws of Menu, 6
— difference between Case-law and
*Code-law, 14 °
— era of Codes, 14 o
— the Twelve 'Bables, 1,9 14
— the Codes of Solon and Draco,
— imzportance of Codes to ancienf so-
cleties, 16-19
Bo-emption, or higher form of &vil mar-
riage of the anffert Romans, 154

INDEX o -

° TqprrracT
Cognatie refationship descr'bed, 146,
147
-heirs, rights and dutx!? of, 181
— rights of, under¢he Roman Lag, 227
Coloni of the Romans, 231
& origin and situatior®of the, 300
Comitia Calata, ancient*Romen execu-
tion of Wills in the, 199 :
— end ofethe, 203 .
Copitia Centuriata, power “of the, 387
v Curiata, powers of the, 318 7
— Tributa, powers of the, 388 .
Commentanes of the Rgrgan lawyers, 35
Common law of England, @ormerly-an
unwritten law, 13
— difference between, Caseflaw aud
Code-law, 14
— Case-law and its anomalies, 31
— similarity between English Case-law
and the Responsa Prudentum of the
Romans, 33
Confarreatmn, or religious marmage of
the ancient Romans, 154
Constantine, the Emperor, his improve-
ments in the Law, 42
— his modification of the Patria Po-
testas, 143
Contract, movement of societies from
Status to, 170
— early history of, 304
— Contract and Political Economy, 305
— Roussean’s doctrine of an original
Social Contract, 308, 309e
— Montesquieu’s apologue of the Trog-
lodytes, 311
— early notions of Contract, 311’
-— Roman Contracts, 314
— specialising process in ancient law,
316
— historical alliance between Contracts
and Conveyances, 317
— changes in the Nexum, 318
— Execntoxy Contracts of Sale, 321
— primitive association of Conveyances
and Contracts, 321
— ancieft and modern doctring of Con-
tracts, 623°
—dhe Roman Obligation, 323
— Roman classification of Contracts,
326
» — the Verbal Contract, 327 o
—_ tﬁe Literal or Written Contract, 330
e Real Contract, 331
— Consensual Contragts, 832
— changes in Contract law, 337




o — Contract law and Fiefs, 365

. CONTRACT ° *
Pontract, history of tig Qrogress of Con-
tract law, 338
w— Quasi-Contmacts, 343 .
Conveyancesprelation of Wills to, under
the Roman Law, 204
— consequence®f this relation, 206
— remedies, 207
—- historical’alliance between®ontracts
and®Copveyances, 317 ¢

Co-qwnership of property, amongsy the *

Hmdoos, 260, 261
= ;egarded by ‘the Roman Law as ex-
ceptionad gnd momentary, 261
Corporatigns aggregate, 187
. — sole‘leading attribute of, 187
“ Corpus Juris Civilis ” of Justinian, 68
— resorted to by Erglish Chancery
judges, 44
Creation, Greek philosophical explana-
tion of the fabric of, 5
Cred¥ors, cause of ‘the extravagant
powers given to, by ancient laws,
b1
Crimes and Wrongs.
Crime
Croatia, go-ownership of the villagers of,
267
Curatores of male Orphans under the
Roman Law, 161
Curse, inherited, Greek notion of an,
127
Customary Law, §
— Hdheric terms for customs, 5
-— origin of customary law, 9
— h of customary law and its cus-
ody by a privileged order, 13
Cyclops, Homer’s account of, quoted,
124

o
See Delict and

DEATH dlsappearance of, from the
enal system of repubhca,n Rome,

— causes for this, 387, 388
— death punishment a necessity in cer-
tain stages of spciety,*389
Debtors, cause of the seterity of anc1ent
laws against, 321
Decretals, forged, motives of the author
of the, 82
DeMet and Crime, early history of, 367
—- Penal low in ancient &odes, g67
— Crimeg and Wrongs, crimine and
dlicla, 370°

©
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Delict and Crime, Eurtum ot Theft o
the Roman Law, 370, 379 ®
— Wrongs and Sins both kifown to pu
mitive jurisprudence, 371
— d]ﬁ'erence between®the ancient agd
modern conception of Crime, 3%3
L the Roman Legig Actio Sacramenti
¢ 875
— Homer’s description of an ancien!
law-suxf. 317
—_ prlmltwe.p@al law of Athens, 382
— old Roman criminal jurisprudence
382 .
— the Quastiones, 382, 383
— Quzstores Parricidii, 383
— Duumviri Perd#®llionis, 383
—= the first true Roman Criminal Law
384
— the primitive history of griminal law
385 .
— extreme multiplicity of Roman eri
minal tribudbls, 390
— capricious classification of crimes
392, 393
— statutes of Sylla and Augustus, 393
— later law of erimes, 394 .
~— crimina extraordma,maa 301
— mode of administering criminal jus
tice under the Roman Empire, 3%
— modern history of crimes, 397
— King Alfred on Criminal jurisdictia
quoted, 398
Discovery, considered as a mode of ac
quiring domhion, 248
Dominion, its nature, limitation, an:
mode of securing it, 102 .
— of the Romans, 317
Dower, the principle of, engrafted on th
Customary Law of Western Europe
224
Draco, rudeness of the Code of, 16
— penal laws of, 367
Dumoulin referred to, 86
Dumont’s * Sophismes Anarchiques,
remarks, 92 *
Duwmviri Perduelhoms, the, 383 :

ED IC of the Roman Pratery 41, 67
63, 64, 6¢ 209, 293
Egypt, Wdern rulg of suceession to the
throne of, $42
%ldon Lord, his Chancellorsigp, 69
Iphinstone’s “History of India” quot.ed
268
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Emphytousis, system of, 299 et seg,

— right8 of the mphyteuta, 301
fsmptor Familize, See Familiz Emptor
¥ngland, the Land-law of, at the present

time, 226 ]
i#ish Common Law, formerly an%
w! rxtten law, 138, .
— law, Resitation *of our CBurts<n He-
claring principles of, 40

Equality of men, doctring,of the, 92

— as understood by tl;ee.Roman Juns—
consults, 93
-5 its meaning in its moderu dress, 93
2 ordinance of Louis Hutin quoted, 94
— declaration of American Indepen-
dence, 95 L

~— agsumption of the Grotian scheol,
101

Equity, early history of, 25

— equity considered as an agent by
which the adaptation of law to so-
cial wants is cafried on, 28

— meaning of the term equity, 28

— difference between equity and legal
fictions, 28

— — between equity and legislation,
28,99

— remarks 8n the law of nature and
equity, 44 ef seq.

— the English Court of Chancery, 44

— origin of its system, 44, 45

— the equity of Rome, 45

— origin and history of the term
“ Equity,” 58 . ©

— the terms ZEquitas and ’lodrys, 58

— picture presented to the Roman mind
b the word « Equity,” 60

— the English Chancellor compared
with the Roman Prator, 65

— exhaustion of the power of growth
in Roman Equity, 68

— features common to Fpglish and
Roman Equity, 68 et seg.

— distinetion between Law and Equity
in their conceptions of propnetary

* right, 293
Etides, obligations of, to the Roman
Law, 347
— the Lasuists’, 850 °®
— Grotms and his schogl, 350

FAMI
2(“3

A, meaning of, in the 1&1?.-
e of the ancient Roman Law,
L]

o
INDEX?

o ° o FRANC: .
Familiz Emptarfoffice of the, 206
— rights and duties of the, 206
— remarks on the expresgion Familim

® Emptor, 208

Family, the, of ArcPaic sfciety, 183

— disintegration of the Family, 169

- rogarded as a corpofition, 184

- orga.msatlons of elementary comme- .
niti®, 234

— Highla#d chieftainship,, 284

— Famlhes not Individuals, known te

o, ancient law, 258

— Indlan, Russian, Croatian, and Scla-
vonian laws respecting the pmpetty
of Families, 260, 269

Feudal view of the ownershm of pro-*

perty, 295 .

Feudal services, 303

o Feudalism, its connection with territo-

rial sovereignty, 107

— feudal organisation, 107, 108

— the modern Will an accidentad fruit
of, 224, 225

— Feudglism and Contract law, 385

Fictions, legal, 21, 23

— early history of 23

—- meaning of ﬁctzo in old Rowman law,
25

— object of the fictivnes, 26

— instances cited from the English and
Roman Law, 26

~ their former importance and modern
uselessness, 27, 28

— difference between legal ficti8ns and

equity, 28

— and between legal fictions and Rg1=-
lation, 29

~— instances of legal fictions, 31

— QCase-law and its anomalies, 31

Fidei-Commissa, or Bequests in TBrust,

of the Roman Law, 223
Fiefs, hereditary, gradual transforma-
tion of Benefices into, 230

—- original tenures, 230, 231

— laws of fiefs, 365

Foreigners, causes of immigration of,

into anciedt Rome, 46, 47 .

— exclusion of} under the early Roman
republic, 48

France, lawyers and judicial science of,

80 et seq.

e effects of the alliance between®the
lagyers #nd the kings, on the for-
tunes of, 80, 81

France, difference betdeen the Bays da
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o Droit Coutumier@uad the ]?ays du | Gratius, his doctrings, 100
Droit Ecrit, 84 . — suceess of his treatise “ De Yure Belli
sFrance, pregqufinence given in France to et Pacis,” 111 °
Natural mtaw 85 — his theory of a natural state and of

.

— Roussearf, 87 ®

— the Revolutlon 89

Franks, the, r&'erred to, 104 .

— Rom#n mstltutlon of the Patma Po-
testas not known to the, 1

Freewill®and Necessity, quettion of, un-,

kaown to the Greeks, 304
Furtum, or Theft, of the Roman Law, 30

GAIUS.referred to, 52
— his descrlptmn of the institution
of the Patria Potestas, 133
—- his information respecting the Per-
petual Tutelage of women, 153
— on the duplication of propnetary
right, referred to, 295
Galage, the Patria Potestas of the, 136
Gens, or House, of the Romans compared
With the V1]_lage Communitgof India,
264
Gentiles, Roman, their rightsin cases of
Intestate Succession, 221
German law of Succession, 280
Germans, Wills of the ancient, 196, 198
— penal laws of the ancient, 367
— Patria Potestas of the, 143
—— primitive property of, 198
— thezancient law of allodial property,
228
“ Germany ” of Tacitus, its value, 120
— Suspicions as to its fidelity, 121
— alodial property of, 281
Greece, aristocracies of, 10 °
Greek theory of a Law of Nature, 52, 53
Greafs, equality of laws on which they
prided tMemselves, 58
—- their tendency to confound law and
fact, 75
— theirnotion of an inherited curse, 127
— agsistance afforded by, in the forma-
tion of the Roman codes, 15
— liited Patria Potesta.mf the, 136,
137
— metaphysics of the, 300 .
— their want of capacity for producing
3 philosophy of law, 354
Groe, Mr, his « History of Greece,” rer
fen'ed to, 5,9 .
Grotius, Hu,,o, and his successors, on
bt nte;nafxonal aw, 06

a system of prindlples congenigldo
z hllt s 1 philosaph f hi:
smoral philosaphy and that of his
*  school, 350 e
— comparison of his system with that
of the Cgsuists, 351
Guardianship, ¢ Perpetual, of Women
* under&]geRoman Law, 153
— amongst the Hindoos, 158 .
— amongst the Scandinavians, 153

JEREDITAS, or Inheritance, defini-
tion, 181
Hares or Heir, his nghts and dutxes,
181, 190, 227
Half-blood relationship, 151
— the rule according to tae customs of
Normandy, 151
Hanus-Gesetze of Germany, 232
Heirs, rights of, under the Roman Law,
131, 190, 227
nghland chleftamshlp heredi%ary, 234
— form of Pmmogemture, 240
Hindoo laws of Menu, 6,17, 18
- Customary Law, 7
— law of Succession, 280
— difference between Inheritances and
Acquisitions, 281
— Perpetual ®utelage of Women
amongst the Hindoos, 153
— right amongst the Hindogs, to
inherit a dead man’s property, 191
— the Hindoo sacra, 192
— the Suttee, 193
~ the place of Willsamoagst the Hin-
doos occupied by Adoptions, 193
— rights ofthe first-born son amongst
the Hindoos, 228
— primogeniture of the Hindoos in
public office o» polifical power, but
ot in property, 233
Hindoos, form of Ownership of Propétty
amongst the,—the Village Commu.
nity, 260 .
~— Co-ownershig, 261 *
— simplestform of the Village Commu-*
nity, 262?965
— Acqmsmons of Property agd Inhe- ,
ritances,Hindoo (hstmctlon etween,
81
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Hobbes, pis theorywf the origin of lnw,
114
Homer, his account of the Cyclops,
quoted, 124 .
—=*'his description of an ancient law-syit,
317 .
Homeric goems, rudimentarygural iae"&
afforded by the, 2, 3
— Themis and Themistes, 4, 5
— Homerie words for Custom, 5
LA
. .
®DIA, heroic and aristocratic eras of
the races of, 10
— laws of Menu, 6,17, 18
— Customary law of, 7
— stage beyond which India has ot
passed, 23

sioh, 177
— Roman definition gf an Inheritance,
181
— old Roman Law of, 189
— and Acquisition, Hindoo differences
between, 281
Injunctign of the Court of Chancery,
293

Institutes of the Roman lawyers, 35
International Law, modern confusion
between it and Jus Gentium, 53

— function of the Law of Nature in
giving birth to modern Interna-
tional Law, 96

— postulates forming fhe foundation of
International Law, 96

— Grotius and his successors, 96

—-— dominion, 102

~ territorial sovereignty, 103

— the ante-Grotian system of the Law
of Nations, 109 .

— preparation of the public mind for
the reception of the Gratian system,
110

— success of the treatise “De Jure

o Belli et Pacis,’*111

—points of junction between modern
public law and territorial sove-
reignty, 112 _

— soufrces of thg mode in case of Cap-

o ture.in War, 46 ¢

Intestacy. See Sugcession, Patestate

*Ioérys, the Greek principle of, 58, 614

Ttaly, agstocracies of, 10 .
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o JU$ NATURALE

Italy, territorial &&vereignty of prinees,
of, 108 °

EWS, Wills of the 197° .
Julianus, Salvius, the Prator, his
® TXdict, 64 ®
— effect of his measures
rian Edicts, 66
« Jurisconsults, early Roman,. 3®—39
— lgter, 41 .
—e Natural Law of the, 76
Jurisprudence, golden age of Roman, 55
Jurists, Roman, period afe 66, 68
Jus Gentium, origin of, 47 ef seg.
— circumstances of the origin of, 50
— how regarded by a Roman, 5
— and by a modern lawyer, 51
o— difference between the Jus Gentium
and the Jus Naturale, 52, 53
— point of contact between the old Jus
Gentium and the Jus Naturale, 58
— difference between the Jus Gentjum
andethe Quiritarian Law, 59
~ influence of the, on modern civilisa«
tion, 103
Jus Feciale, or International Law of the
Romans, §3
Jus Naturale, or Law of Nature, 52
-— difference between the Jus Naturale
and the Jus Gentium, 53
— Greek conceptions of Nature and her
law, 53
— point of contact between the 31d Jus
Gentium and the Law of Nature, 58
— modern history of the Law of9Na-
ture, 73 °
— Natural law of the Roman Juris-
consults, 76 )
— ancient counterpart of Benthamism,
79
- vastness of the influence of the Law
of Nature on modern society, 80
— history of the Law of Nature, 80 ¢t
seq.
— pre-geminence given to Natural law in
France®85 . .
~— its conditidn at the middle of the
B8th century, 86
— Rousseaun; 87
— the French Revolution, 89
- equality of men, 92 .
— fungtion of the Law of Nature in

J;; the Praeto-

— codes of, 17 L i
— nstability of society in anciem®t, 47 |
L]

giving hirth to moderp Interna-
tional Law, 96 ® . . ®
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. "JUS NATURALE e

o Jus Naturale, sourc8s%bf the Modern In-
ternational Law of Captureih War, 246
* Justinian's & Tnstitutes™ quoted, 4§
— referred to, 67 .
— %Pandects” of 67 -
— ¢ Corpus Jgris “Civilis” of, 68 :
— his modifications of the Patria Po-
tostas, 143
— his ﬁcale of Intestate Successmn, 219
L ]
°
.KINGS, origin of the doctrine of'the
divine right of, 346
JKingship, Reroie, origin of, 9
.

]
ACEDAMONIAN Kkings, authority
of the, 10
Land-law of England at the presest
day, 226
Land and goods, English dxstmct]on
between, 283 -
Lytifundia, Roman mode of cultlvatmg
the, 299
Law, social necessities and opuuons al-
ways in advance of, 24
— agemcies by which law is brought
into barmony with society, 25
— ancient, 113 .
~— theories of & natural state and- of a
system congenial to it, 113
— Grotius, Blackstone, Locke,
obbes, 114
— theory of Montesquieu, 115
— Bentham, 117

a_ud

’dxssatlsfactlon with existing theories,

*1s

— proper mode of inquiry, 119

—- the Patriarchical theory, 122

--- fiction of Adoption, 130

— the archaic Family, 133"

— the Patria Potestas of the Romans,
133

— agnatic and cognatic relationships,
146

— Guardianship of Women, 153 *

— amcient Roman Marma'ge, 154

— Master and Slave, {62

Leges Barbarorum, 297 .

Leges Corneliee of Sylla, 41, 42 ~

Leges Julie of Augustus, 41, 42

Leéls Actio Sacramenti of the Romfns

deseribed, 375 * .
Legislatipn, erigof 25
“— comsidered as an sgent by which the
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. adapta.tlon ofp law to.the socxal
wants is carried on, 2,

legal fictions, 28, 29
Jex Calpurnia de Repetundls, ths first. |
4.4 true Romayg Criminal Law, 884

18x Plaetoria, purport of th, 161
1adi of the Germans, 231
Local Contiguity as the condition of

commun#y in political functions, 132
Locke, Joha, ®eferred to, 87
— his thebry of the origin of law, 114 .
Lombards, referred to, 114 -

Louis Hutin, King of France, his Ol‘di-' .

nance quoted, 95

AHOMETAN Law of Succession,
242
. Majority and Minority, meamng of the
terms in Rompn Law, 162
Mancipation, ?ﬁ)man 50, 204, 276,
317
— modad‘of giving the effect of Manci-
pation to a Tradition, 279
Manus of the Romans, 317 5
Marriage, ancient Roman, 154
.~ later Roman, 155
Master and Slave, 162
. — under the Romans, 163
— in the United States, 163 * - *
Menu, Hindoo Laws of, 6, 17, 18
Merovingian kings of the Franks, 104
Metayers, the, of the south of Europe,'
301
“Moniteur,” the, during the perlod of
the French Revolutxon, 92
Montesquieu’s “ Esprit des Lois,” re-
marks on, 86
— his Theory of Jurisprudencs, 115
— Apologue of Montesquieu concerning
the ’!roglodyt,es, in the “Lettres
Persanes,” 811
Moral doctrines, early, 127
Mortgagor, specfal proprietorship cre-
Ated by the Court of Chancery for
the, 294 B
Moses, testamentary power not provided
for by the Laws of, 197
. i .'
o \[APLES, temtonal sovereignt; c{
N the monarchs of, 108 @ i
Natmns, Law of, 96 e seg. See Inbet-

nitional Law and Jus Gentinme

Legislation, difference between m gud o
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« . " NATUREe

Nature ansl her Lavw, Greek conceptwns .

of, 53
Nexum of the anment Romans, 48, 315
—changes in the, 318

Nwlpandy, cuztonls of, referred to, H%l .

l\ouos, the word not Lnogvn to the
meric pq&ms, S5 e
Nuncupamo, of the Romans, 205

OBLIGATIONS of the Roman Law,

328 . .

— wights and duties of, 324

Occupatxo or Qccupancy, of the Roman
Law, a ¢“natural mode of acquiring
property,”. 245, 25b

~— things which never had an owner, 245

~— things which have not an owner, 245

- — Capture ig war, 246

— Diseovery, 248 -

— objections to the Ropular theory of
" Occupancy, 256

Ordinance of Lonis Hutin, quoted, 94

Orphans, Guardianship of male, under
the Roman Law, 160 |

[ ]
. .
ACTES de Famille of France, 232
Pascal, his ¢ Lettres Provinciales,”
- 352

* Paterfamilias in elementary communi-

ties, 234, 235 .
Patria Potestas, the, of the Romans, 133
~ of the Galatz, 136 @
.-~ of the Greeks, 136, 137

- causgs which helped to mitigate the

stringency of. the father's power
over the persons of hischildren, 141
— liabilities of the Paterfamilias, 145

— unity- of person between the- Pater- :

familias and the Filiusfamilias, 145
~- rights and duties of the &Paterfami-
‘- lias, 145, 146, 234, 235
— the Patria Potestas . not a durable
‘msmtutxon 346 ¢
Pdtriarchal theory of- primeval jueis-
pl'adence, 122 .
— chief polnts from Scmptuml accounts,
123
—4Homer’s account of tke Cyclops 124
Pays du Droit Ecrlt and Pay®edu Droit

Coutumier, difforence belween the, 84. :

Peenliumgthe, of the Romans, 142
— Castrense Peculinm,.142 . . -,
— Quas1-castrense Pecuhum 142 o

" INDEX. °

o
o PRIM‘)GE‘I’I‘I‘UEE

,Penal law in anchept codes, 367
- Perjury, Bow punished vy the ancient -

Romans, 893 . .
Per¥ian monarchy, heroie *2nd arisfo-
cratic eras .of the® raoes' composing
the, 11
Pdsians, the ancient, theﬁ‘ Jeracity, 308
&lais of tzm GreeLs mean}ng'of the
83

‘ Plebeian WHls of the Romans ©01 -
"— legalised by, at the Twelve Tables,

0202
— their influence on the civilisation, o
the modern world, 2@% . . & "

Political ideas, early, 128 .

— foundation of avistocracies, 132

Political Economy and Contract, 305

Polygamy, its influence on, Prxmogem

o ture, 243

Possessory mterdlcts of the Roman Law,

291

Prator, origin of the office of, 62 e,

— Rdict of the, 41, 57, 63, 66

— the Rosan, compared with an E'ug-
lish Chancellor, 64, 65

— restraints qu the Praator- 65

— the Preetor the chief equity judge as
well as the great- commou law ma-
gistrate, 67

Prztor Peregrinus, office of the, 63

Preetorian Edict of the Romans, 41, 57,

65, 66

— the Edictum Perpetuum, 63

— that of Salvius Julianus, 64,

~— remedies given by the, 293

Preetorian Will, the, 209, . - ®

.— described, 210 i

l’rescmptlon of Propertyy history of,
284 et seq.

Primogeniture, changes n. the Lay of
Suceession, caused by, 225" +
— almost destroyed by the authors of
the French code, 225, 226
— results of the French system, 226
- rights of the first-born son amongSt

1% the Hindoos, 228

— early hist8ry of: anogemture, 229

— Benefices, 229

— gradual tmnsformamon of Benefices
into hereditary Fiefs, 230

— thp “Pactes de Famille of France and
the Hauz- (}esetze of Ge"mz!n),

237' .
— causes of the ﬂlﬂ‘usmn Of Prlmovem-
ture, 232. . .

®
[
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. ¥RIMOGENITURE _ +®
», . . . . e .
Primogeniture in lbﬁhc offices or poli-
tical power amoBgst the Findoos, but
not in property, 233
~— anciestsforms of Primogenitur®, 235
— why did Primogeniture gradually
* supersede every other principle of
Successigr? 235 .
— earlier and later Primogeniture, 257
— Hindos rule of the elde# son and of
thee eldest line also, 239
— Celtic*form of Primogeniture,.
~2 Mahometdn form, 242
«— influence of polygamy on Primbgeni-
« ture, 243
o« Progress, chlises of the arrest of, of the
greater part of mankind, 77
Propacty, early history of, 244
- “ patural®modes” of acquisition, 244
~— Occupaney, 245
— Capture in War, 246
— rule of Discovery, 248
— history of the origin of property, 250
— Blackstone on the theory of Oceu-
e pancy as the origin of prgperty, 251
— aphorism of Savigny on the origin of
property, 254
— objections to the popular theory of
Occupaney, 256
— Co-ownership amongst the Hindoos,
260
—- the Gens, or House, of the Romans
compared with the Village Com-
munity of India, 264
— Ryssian village co-ownership, 266
— Croatian and Sclavonian Laws re-
° s%t;cting the property of Families,

240 *

— ancient difficulties of Alienation, 291

— natural classification of property, 273

— ancient modes of” transfer of pro-

$pertye 276

— definition of the Res Mancipi, 277

— tradition of property, 278

— distinction between Res Maneipi, and
Res nec Mancipi, 279

— Hindoo Law of Inheritances ande
Acquisitions, 281, 288

~ 12w of moveables and law of land,
according to the French, cddes,
283

~ and in England, 283

— Usucapion, or Preseription, 284

- Ceggio in Jure, or Jecovery, in a
Court of Law, of property sought

to be copvayed, 289

411

RES MANCIPI .

Rroperty, influencp of Courtg £ Law and
of their procedure upon I’rc»perty, 200
— distinction between Property jand e

Possession, 2980
— and between Law and Equity ipeheir

®  conceptions of proprietary right,
+ under the Roman gnd English
. Law, 293

— feudal view of Ownership, 295
— Romangand barbarian law of Owner-
ship, 29§
*. Romayp system of Tenancy, 299
— the Coloni of the Romans and thé
Metayers of the South of Europe,
300, 301
— rights of the Bmphyteuta, 301
s—the Agri Limitrophi of the Rhine
and the Danube, 302
Proscriptions, Roman, orjgin of the, 389
Pupilage or Wardship in moder juris-
prudence, 162
— compared with the Guardianship of
"Orphans under the Roman Law,
162

L)
UASI-CONTRACT, 343 *
Q — meaning of, in Roman Law, 344
Quasi, meaning of the word, in Roman
Law, 344
Questiones Perpetus of the Romans,®
384
— theory of the Quaestiones, 386
— results traSeable to the Qustiones,
391
Queestores Parricidii of the angent Ro-
mans, 383
Querela Inofficiosi Testamenti of the old
Roman Law, 215
Quiritarian Law, the, 48
— Pprinciples of the, 59
— differenge between it and the Jus
Gentium, 59

COVERIES, collusive, of property
in the Roman and English Law,
289
Regenly, form of, according® to the
French custgm regulating the suecgs-
sion tovthe throng, 240 ¢
Reipus, the, ¥f Germany, 281
}ies Mancipi and Res nec Mageipi 274,
279
— definition of the Res Mancipie277
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. RES NULLLU® °. o  BOMANS °.
Res naullius of the Roman Law, 246 , Roman Law, W?bl anciently ezecnted
Responsa Prudenti of the Romans in the Gomidia (Elata, 199, 201 o

described,®33 — ancient Roman Law of Int:stabe Sue- |

—%imilarity between them and English
o Qase-law, 33 °

— decline and extinction of the R&
)

sponses, 40,41, ° .

Revolution; French, effects of the theory
of the state of Nature on the, 91

Rex Sacrorum, or Rex Sacrifeulus, office
of the, 10, 62

® e

Roman Law, 1 . .
® — the T'welve Tables, 1, 2, 14, 33
« — influence of the sacra on the Law of

Adoption and of Wills, 6, 7

— class of codes to®which the Roman
code belongs, 15 .

— probable assistance afforded by
the Greq}&s, 15

-— meaning of fictio, 25

— instances of fictiones cited, 26

— the Responsa Prud®ntium described,
33

— Jjudicial functions of the Magistrates
of Republican Rome, 36
— reasens why the Roman Law was not
popularisgd, 36
— sources of the characteristic excel-
lence of the Roman Law, 38
-— decline and extinction of the Re-
M sponses, 40, 41
— the Preetorian Ediet, 41, 57, 63, 66
— the Leges Corneliwm, 41, 42
-— later jurisconsults, 40
— remarks on the Statute Law of the
Rgnans, 41-43
— and on the Equity of the Romans,
44, 45
— golden age of Roman jurisprudence,
55
— Roman Equity, 58, 67
+— features common to both English and
Roman Equity, 68 et seq.
— TInternational Law largely indebted
to Roman Taw, 87
— the Patria Potestas of the Roman
*Law, 137 ef seq.
— Agnatic and Cognatie Relat‘i’onship,
146
— Perpetual Tutelage o Women, 153
-~ Roman Marriagg, 154, 15%
— Guardianship of male ®rphans, 16Q,
o=— Law ¢ Persons—Master and Slave
162 ‘
— Testamentary Law. 172 ef seq. ¢
*

®cession, 199 .

— Romdan Wills descrbed, 01

— the Mancipation, 204

—ethe Nuncupatio, 205 e

— the Praetorian Will, 209

— first afipearance of Sedling in the
historyewf jurisprudence asa mode

authentication, 210 °

— Querela Inofficiosi Testamenti, 215

-— Disinherison of Children under, 214

— Intestate Succession upger, 218 €

~ Fidei-Commissa,or bequests in trustsy
223

— rights of Co-heirs, 227 .

- Occupancy, 245

»— Roman distinction between the Law
of Persons and the Law of Things,
258

— influence of Roman classifieagions,
259

— Co-owgership of property regamled
by the mature Roman Law as ex-
ceptionsal and momentary, 261

— the Gens of the Romans compared
with an Indian Village Uommu-
nity, 264

— Res Mancipi, and Res nee Maneipi,
274, 277

— Mancipation, 278

— Usucapion, or Prescription, 284

— the Cessio in Jure, 289 L]
- distinction between Property and
Possession, 290 °

— Roman and Barbarian Law. 2¢6
©_ Roman Contracts, 814 e seg.
— the Four Contracts, 825
— connection between Theology and
Roman Law, 355 4 ’
— causes of improvement in Roman
Law, 361
~— Roman Law in the Eastern Empire,
363 ’
o — Civil Wrongs of the Roman Law, 370
— the LegisActio Sacramenti, 375
— old Roman €rifiinal Jurisprudence,
382
— extreme multiplicity of Roman eri-
minal tribunals, 390
—e Tesults traceable to the Questignes,
39 . .
Bomansl, ciuses of the rapid progress of
the Stoical philosophy amorfyst the, 55
. o

.
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o Romans, their prog@sh ip legal improve-
ment, 57
* Rome, lmlgratwn of foz‘exguers énto,
46, 47
~‘exclusion of, under the early Repub-
lic, 46 o -
- bee of, wrigin of the tendency to
ibiite secular superigrity to the,
1
- de(gisne of ecclesiastical influence in
® internatfonal questions, 110e
o— early political ideas of, 130 ¢
Reusseau, J. J., influence of his writings,
e 87 s
— his sdoctrine of an original Social
Compact, 308, 309
Russian viltages, Co-ownership of the
occupiers of, 266

.

ACRA, or Family Rites, of the
® Romans, 6, 7, 27, 191, 192

~g of the Hindoos, 192

Sacramental Action of the #incient Ro-
mans, 48

Saliec Law, origin of the, 157

Savigny, on Possession and Property,
290, 291

— his aphorism on the Origin of Pro-

perty, 254

Sceevola, Q. Mucius, his Manual of the
Civil Law, 40, 41

Scagdinavian nations, theirlawsrespect-
ing the Perpetual Tutelage of Women,
153, 159
Mavonian laws respecting the property
of families, 268

Sealing, first appearanca of, in Junspru-

dence, as a mode of authentication, -

<10
Sin, mortal and venial, casuistical dis-
tinetion between, 351
Sins known to primitive jurisprudence,
371
Slavery, ancient, 162
— under the Romans, 163 b
—=in the United States of America, 163
Socage, English law of, 232 .
Social Compact, Rousseau's déctrine of
an original, 308, 309, 345 )
— Dr. Whewell quoted 347
Socletxes stationary and progtesswe 22
— difference  betweer? séatwnary and
paogressjve societies, 23
~aggncies by which Law is brought

413
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¢ into harmonyywith Progressive So-
cieties, 25
Societies, perils of early, 5 « °
— primitive, 128
early moral doctrines, 127 o*
— early political ideas, 128
— ° fiction of Adopbxon, 1304
— foundation of aristocracies, 132
— principle of Local Contiguity, 132
— the anctent Family, 133
«— the Paicis Potestas, 133
— agnatm and cognatic reIatlonsmps‘
146
~ Guardianship of Women, 153 .
— ancient Romap Marriage, 154
— Master and Slave, 162
— uniformity of movement of the pro-’
gressive societies, 168
— disintegration of the &amily, 169
— movement of societies from Status to
contract, 170
—_ Umversal Suceession, 177, 179, 181
-—prlmltxve society and universal suc-
cession, 183
~— theancient family a corporation, 184
Society in primitive times gof a collec-
tion of individuals, butan aggregation
of families, 126
Solon, Attie code of, 16
“Sophismes Anarchiques” of Dumont;
remarks on, 92
Sovereign, origin of the doctrine that
the monarch is the fountain ofjustice,
396 ¢
Sovereignty, territorial, proposition of
International Law on, 102,403

-— Tribe-sovereignty, 104 ’
— Charlemagne and universal domi-
nion, 106

— Territorial sovereignty an offshoot
of feudalism, 107
— the S%e of Rome, 108
— Hugh Capet, 108
— the Anglo-Saxon princes, 108
— Naples, Spain, and Italy, 108
- Venice, 109 "
— points of junction between temt/ona.l
§overexgnty and modern public law,
112
Spain, gernbomal sovere1gnt.y of the jo-
nardhs gf, 108 .
Status, movement of societies from, to
contract, 170 ’ L] *
Statute Law of the Romans, 41, 45
Stoie phxlosophy, prmclples of Uhe, 54
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Stoie philogophy, itserapid progress in
Roman socgety, 55

e — glliance of the Roman lawyers with
the Stoics, 55 o

SucMesion, rules of, according to theo
Hindoo Customary law, 7 .

~ - Testamentary, 172 . .

— early history, 171

~— influence of the Church in enforcing
the sanctity of Wills, 1

— English law of, 173

& qualities necessarlly attiched to
SWills, 174

* — natural rights of testation, 175

— restraints imposed by the Code Napo-
léon, 176 .

~— nature of a Will, 177

— rights and duties of universal sue-
cessor, 179

— usual Roman definition of an In-
heritance, 181 .

— difference between modern testa-
mentary jurisprudence and the an-
cient law of Rome, 182

~— the Family regarded as a Corpora-
tion,‘l&et

— old Roman Iaw of Inheritance and
its notion of a Will, 189

— ancient objects of Wﬂ.ls, 150

~- Saera, or Family Rites, of the Ro-
mans, 191

~ and of the Hindoos, 191, 192

— the invention of Willg due to the
Romans, 194

— Roman ideas of Succession, 195

— Testarfontary Succession less ancient
than Intestate Succession, 195

— primitive operation of Wills, 196

— Wills of the ancient Germans, 196

«— Jewish and Benga.lee Wills, 197

— mode of execution of ancient Ro-
man Wills, 199

— description of aneient Roman Wills,
201

— infiwenco of ancidnt Plebeian Wills oy
thgeivilisation of the modern world,
. 203

— the Mapecipation, 204 °

— relation of Wille to conveya,nces
204

* _ the Testament per ®s et dem, 204,
213, 214

——’consequelﬂe of this relation of Testa-
ments to Conveyances, 206 o

— remoBies, 207

INDEX. o, °
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TE STAMENTB

Succession, anclonﬂ%lls not wntben, 207 °

— remarks on the expresmon Emptor »
&amilie, 208

—- the Pretorian Willp209 e

— the Bonoruni Possessw, and the Bo—

s enorum Possessor, 2I1®

— improvements in the old Wlll 212,
213 ©

— ancient and modern ideas resPecting

*  Wills and Suceessors, 215 N

— Distoherison of Children, 215

— tB® age of Wills coeval with thgt *
of Feudalism, 224  ,,

— introduction of the principleofDower, *
224

— rights of Heirs aud Cogheirs nder
the Roman Law, 227

—, intestate, 195

—"ancient Roman law of, 199, 218

— the Justinian secale of Intestate

Suceession, 219

— order of Intestate Succession anﬂonﬁ
the Rogans, 220

— horror o?intesmcy folt by the Ro-
mans, 222, 323

—- rights of all the children of tRe de-
ceaged under the Roman Law, 227

— Universal, 177, 189

— in what it consists, 179

— the universal suceessor, 181

— formula of old Roman investiture
referred to, 190

Suttee of the Hindoos, 193

Sylla, L. Cornelius, his improvements in

o °

the Roman Law, 41, 42 °
)
°
ABLES, the Twelve Decemviral, 1,
2, 14, 33
Z_ collections of opinjons mterﬂretat,ve
of the, 33
— their legalisation of Plebeian Wills,
202

— Law of the Twelve Tables respecting
o Testamentary Dispositions, 216

Tablets, laws engraven on, 14 N

Tacitus, value of Iris “*Germany ”
recold of primitive history, 120

— suspicions as to its fidelity, 121

Tarquins, change in the administration
of ghe law after the expulsion of thef
61, 62

°Tenancy, ld)man system of, 229

S 3

Testaments. See Successxcﬁl Testamgn—
tary.
L d
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« Theft, ancient Romm'Lg.w og, 307, 308
379
* — modernyfeaches of trust, 307
* 'Themis and Themistes of the. Greek
Homeric.poems., 4, 5,125
Theology, coppection between it and
Roman Law, 355 ¢
Thirty *Yeg~s’ War, influegge of the
horrors of the, on the success of the
treatibe De Jure Belli%t Pacis ” ofe
@rotius, 111 .
gorts, law of, 370 X
rgdition of property amongst the Ro-
o mans, 278e
— practacal effect of a Mancipation
gwen to a Tradition, 278
Transfer of property, ancient modes of,
276
Troglodytes, the, 311 .
Turkey, rule of succession to the throne
of, 242
.

YAN, his attempt to Mstinguish
between the Jus Naturale and the
Jus Gentium, 52
Universitatis juris, in what it consists,
178
Usucapion, principle of Roman Law
known as, 212
— history of, 284

Usus, or lower form of civil marriage of

the ancient Romans, 154

NDALS, the, referred to, 104
¥ ®Venetians, their lapse from trikg
sovereignty to territorial sovereignty,
109

. «  *INDEX.
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*ZEUS .

Vitlage Communitigs of Indig, 260, 262
el seq.

Visigoths, the, referred to, 104 o

Voltaire, referred to,¢87

b AREARE, andient forme of, 247
Wehrgeld, the, of Germany, 281
‘Whewell, Dr., on original Social Com-
pact, quoted, 347
~ his vieweof®Moral Philosophy, 348
‘Widow’s skare of her husband’s estate,
224 ¢
-— the reipus, or fine leviable on the re-
marriage of g widow in Germany,
281
Wills, influence of the Sacra Gentilicia
on the law of, 6, 7
— See Succession, Testamentary
‘Women, laws respecting the status of,
152 .
— Roman law of the Perpetual Tu-
velage of, 153
~~ amongst the Hindoos, 153
— and amongst the Scandinavians, 155
-— Guardianship of Women pler the
Roman Law, 158 »
— tutelage ¢ amongst the Hindoos,
153 .
— tutelage of, amongst the Scandina-
vians, 153
— ancient Roman Marriage, 154 *
— later Romag Marriage, 155
— special Proprietorship ecreated by
the Court of Chancery for, 295
.

EUS, not a lawmaker, but a judge,
4,5
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Readers With Illustrationss Crown 8vo. 7s. 64. .
—— Tare InvisiBLE Powers orF NaTURE. Some Elémentary
. Lessons in Physical Science for Beginners. Pos#8vo. 5.
—— ProGressive REvELATION; oR, THROUGH NATURE TO
Gobn. Crown 8vo. 5.

Caldecott, Alfred. Excrisu CoLoNizaTION AND EMPIRE.
Coloured Maps and Plans. Crown 8vo. 3s. 63 (Unidersity

Extension Manuals.)
Campbell, Lord. AuToBioGrAPHY, JOURNALS AND ORRESPON-
DENCE. By Mgrs. HarocasTie. Portrait. 2 Vols. f 8vo. 30s.

—— Lorp CHANCELLORS AND KEEPERS OF THE GREAT
SeaL oF EnNcranD. From the Earliest Times to the Death of Lord
eEldon in 1838. 10 Vols. Crown 8vo. 6s. eacly,

Caier Justices orF EncLanDd. From the Norman Con-
. ® quest to the Death of Lord Tenterden. 4 Vols. Crown 8vo. bs. gach.

Cathpbell, Thos. Essav ongEncLisH PoETRY. With Short
Lives of the British Poets. Post 8vo. 3s. 64.

Ca.mpbell Rev. Lewis, M.A., LL.D. SoruocLgs. The Seven
Plays in English Verse Rev1sed Crown 8vo. r10s. 6d.

—— LETTERS OF JoWETT. se¢ JowsTTe

—— LI¥E or JoweTT. se¢ JowrTT.

Carey, Lirr or. sce GEORGE SMITH. L .

Carmichael, Montgomery. 1 TusCany. Many Illustrations

Crown 8vo' .

Carnarvon, Lord. Pormucar anp Gaficia. Post.8vo. 3s26d.

Carnarvon, Fourth Earl of. ProMETHEUS Bo'UND Translated®s
e into English Verse. Crown,8vo. 6s.

—— *THE DEFENCE, F THE KEMPIRE. A Selectiong from
Legtters gnd Speeches. Edited by Lieut.-Col. Sir G. SyDENHAM
.C.LARKE, R.E. With Map. Crown 8%0. 35s. .
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e
-Carnarvon, Feurth Earl of. REMINISCEI%CES oF ATHENS /D
THE MOReA. Crown &vo. ¢s. 6d. o
Carhggie, Rev. W. H. Some PxrinclreLEs or RELIGIOUS

° Epuca?ioN. Four Addresses ingWorcester Cathedral s eCrown 8v6

25. Gdg .
* CrURCH TROUBLE® AND COMMON SENSE Crown 3vo.
2s. 6d. * * o ‘e
Cartwnght Julia {Mrs. Ady). THh DAINTERS OF FLORENCE
From the 13th to the 16th Centurles Illustratlons Cyrown 8vo.
6s. net [ .

C&rtwnght W.eC. Tse ]ES(ﬁTs T ConsTrTutioN
° AND TEACHING' 8vo. os. .
Cavalcaselle s Works. se¢c CROWE. oo ‘

L]

Cecxl Evelpn. Ox toeE Evi oF THE War. A Nartative of,
Impressmns during 2 Journey in Cape Colopny, the Eree State, the
Transvaal, Natal and Rhodesia. With Map and Illustrations.
Crown 8vo. 3s. 6d. .

—— PrivocexiTURE. A short history of its development
and practical effect. 8vo. 10s. 64.

Chamberlam, Basil Frall. THings Jaranese. Being Notes
on various subjects connected with Japan, for the use of travlllers
and others Thirvd Edition, revised. Crown 8vo. 7s. 6d.

—— sec HANDBOOK OF JAPAN.

Chambers, G. F. Hanpeoox Dictionary, EXcLisH,
FrencH, GERMAN. For Travellers. Post 8vo. 6s.

Chaplin. see CHiLp-CHAPLIN.

Charles, Mrs. Rundle. Our Seven HowmEes. Auto-
biographical Reminiscences. Illustrations. Second Edition. Crown
8vo. ys. 6 .

Charlotte, Princess. se¢e WEIGALL. o

Child-Chaplin, Dr. BENEDICITE; OR, THE SONG Ok THE
Tureg CHILDREN ; being Ill@strations of the Power, Beneficence,

and Design manifested by the Creator in His Wortks. Thirteenth
Edition. Crown 8vo. 3s. 6d. .
Childers, Lieut-Col. Spencer. THE Lire anp CSrrESPON-
pENcE OF THE®RT. Hon. HugH C. E. CriLpers. With Portrait.
Demy 8vo.
Chlsholm, Mrs. Perirs oF THE PoLar Seas. True Stories
of AYctic Discovery agd Adgenture. Illustrations. Post 8vo. 6s.

Christmas in French Canada. By Lopis FRECHETTE.
Ilustrations. Croyn 8vo. 6s. o

Church The, gndthe Age: Essayson the Anglican Church.

st Serles 8vo ® I45.

_ ’ o 1 2nd Series. 8vo. er2s.
Chuftch Problems. see BENSON. © © °
Ghurch Reform Essays. se Gore. et
°
L] L .
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Churton, Archdeacon. JPorTIcAL REMAINS. Post 8vo. 7s. 64.

s— Goncorag® An Essay on thesTimes of Philip IIL. and
IV. of Spain. 2'Vol8. Crown 8vo. 1%s. *

+Clarke, dslcut-Col. Sir G. $Sydenham, R.E. Tie NAVY ANDo

. THE&NAT®ON. By Sir G. CLARKE and J. R. THURSFIELD. With
e’ Maps. 8vo. 145, - . ¢

—— Rug$ix’s Sea Powers Pastanp PrEseyt; or, THE
RISE OF THE RUSSI%N Navy. With Maps and Diagrams. ~ Crown

8vo. 6s.
Clarence, H.R.H. the late Puke of. % Memoir written
¢ with tile sgtion of FPR.H. tha Prince ©f* Wales. By JaMEs
. EpwarD VINCENT. With Pdtraits and Illusttagons. Crown 8vo. 95,

Classic "Rreachers of the English Church. Lectures

deliveted at St. James’. 2 Vols. Post 8vo. ys. 64. each.
- L J
¢ Classical Maps. se p. 39. .

Cleveland} Duch®ss of. THE BartLE ABBEY RoLL. With
some account of the Norman Lineages. 3 Vols. Small 3to. 48s.

Clive, Lord. se¢ GLEIG. .

Clogde, C. M. ADMINISTRATION OF JUSTICE UMDER MILITARY
AND MaRrTIAL Law, as applicable to th® Army, Navy, and Auxiliary

® Forces. 8vo. Izs.

——  MiviTary ForcEs oF THE Crown. 2 Vols. 8vo. 21s.each.

Cloete, Hon. Henry. THE StorY oF THE GREAT BOER TREK,
AND THE ORIGIN OF THE SouTH AFRIcaN Repubrics. *Edited by
his Grandson, W. BrobRrRICK-CLOETE. Crown 8vo. Cloth, 1s. 6d.;
sewed, 1s.

Colebrooke, Sir T. E. Lire or Hon. MOUNTSTUART
ELPHINSTONE. 2 Vols. 8vo. 26s.

Colesidge, E. H. Tae PorTicaAL Works or ByroN. A new
Text, collated with the original MSS. and revise® Proofs, with many
hitherto unpublished additions. To be completed, with the Letters,

in 12 Volumes. Illustrated by Views and Portraits. Crown 8vo. 6s.#ach
® Already published:

.
Vol. I. Tue EarLy PoeMms. Vol. II. CuiLpe HAROLD.

Vol. 1II. THE GIAOUR, Vol. IV. PRrISONER OF CHILLON,
* BrwE OF ABYDOS, &c. MANFRED,VISION OF JUDGMENT,

&c.

Coleridge, H. N. Greek Crassic Poets” Fcap. 8vo. ss. 6d.
Coleridge, Samuel Taylor. se¢ BRANDL.
—— Tasie TarLk. Portraiyy Fgap. 8vo. _;,s. ed. .
Coles, John. , Susmer TRAVELLING IN ICELAND. Withea

Chapter on Aslfja by E. D, MorGan. Map and Illustrations. , 18
Colley, Sir George Ponleroy, Life of General. sse¢e BuTLER.
Colonial Library. see HoME anp CowoNIAL Lisrary.
C8mparative LegislationsJoumal of. Quarterly. 8vo. ss.
Compleat Bachelot.® A Novel. By Oriver ORions.

. Crown 8vo. zs. 6d. net. .
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« Compton, Rew. Berdmore. A MEuoir ?@_ r Epwarp MEvYBI{
GOULBURN Dean of Norwich. With Port 15 Crown 8vo. 5sj'
Cofigé, Ltre oF. se¢ StanmoPe. *
* e Cook, Canon F. C. THE ReviseD VERSION OF 'l‘?{h Tur®
., FIRST GoOSPELS. 8vo. .
Tae ORIGINS OF EANGU#GE AND REL[GIQ,N 8vo. 15s. ~
Cooke, C.*Kinloch. see Tuck. . .
Cocke, John. PrEparaTORY GFOGRA);HY vor IRISH QCHOOLS.
ColouxedandRellef Maps, PPans and Views. Smgll Crowh 8vo. Is. 6d.

Cooke, W. H.* *Duncums’s \; Tory AN® ANTIQUITIES OF
* o HEREFORDS®IRE. Vol. III. ith Map and Ilustrgtions.  fto.
£2 125. 6d. 0o ¢

—— Addigions to Vol. I1. pp. 359-404. With Index. Itss..
.~ HUNDRED oF GriMsworTH. Part I. 17§ 6d.°
— » Part {1 259.

Cookery, Modern Domestic. * Adapted for Private Families.
By a Lapy. Woodcuts. Fcap 8vo. s5s.
see MEYER’s DigTIONARY. ° i

Cordier, Professor Henri. Marco POLo se¢ YULE. o

Cornish, F. W. Concise DICTIONARY ofF GREEK aND RowMman
D ANTIQUITIES Numerous 1llustrations. Royal 8vo. 2rs.

Tue Pusric Scroor Speaker. A Selection® of the
most suitable Passages from Classical, English, and Foreign Authors
for the purpose of Recital in the Public Schools. Large svo. 7s. 6d.
» Cost of Sport. see ArLaro.

Cotterill. see ELTon.
Cowper, Coungess, Diary or, 1714-1720. 8vo. 10s. 8d.
Crewe, Earl. se¢ HoucHTON,

o
Ctipps, Wilfred. Ovp Encrism Prate: Ecclesiastical,
Decorative, and Domestic, it® Makers and Marks. Sixth Edition.
Revised and Enlarged. With 123 Illustrations and 2,600 facsimile °
Plate Marks. 8vo. 21s. .
*,* Tables of the Date-Letters and Marks sold separately. ss.
~—— OLDp FreEneH PraTe: Its Makers and Marks. With
Tables of Makers’ Marks, in addition to the Plate Marks. 8vo.

10s. 64.
*
Croker, Rt. Hon. J. W. Cg@RRESPONDENCE AND JOURNALS.
. deted by the late Louts J. JENNINGS. Poﬂtra.xt 3 Vols. 8va, 45s.

Essavs ow THE EarLy, PERIOD of THE FRENCH
REvVOLUTION. 8vo. 15s.

HisTory®or QHE GUILLOTINE. 16mo. 1I1s.
Crookes, Sir Willlam. , Tue Wueat ProBrEM. The

. oFresidential Address to the British gAsgoctation in 1898. Revised
with Additions, including a Reply to his Critics. Crpwn 8yo. Cloth,
. 3s. 64.; sewed 25.6d. * .
°
. * .
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'Crgwe and Cavalcaseu'e A History oF .PAINTING: In,
Italy from the §tcond to the Fourteenth Century, drawn up from
. fresh Material® after Researches in thé Agchives of Italy, and érom
personal, inspection of the Works of Art scattered thromghout
Euroffe. By ]. A. CrowE amd G B. CAVALCASELLE.® Vols. I, II. ®
.and IId.—The Scheols of Milan, Umbria, Florence, an® Siena. A
*New Edition, with Editorial Notes by Professor DOUGLAS assisted®
by S A. eSTRONG, Librarian ef the Heuse of Lotds, with upwarde
of 200 Miustrations. Large Demy 8wo. *
—— Lirk anp Tive® oF TriTian, with some account of
hi®Family. Illustrations 2 Vals. 8vo. 21s. e
— RAPHAELVls Life aad Works. 2 Vel§ 8vo. Vol. L.,
. , Vol. IL,, 18s.

Cr;oWe S)ro Joseph A. REeMINiSCENCES oF THIRTY-FIVE
YEARS 8 My Lire. With Plans. 8vo. 16s.

[ ]
Cumnting, R. Gordon. Five Yesrs oF a HunTER'S LiFe
IN THE FAR InTERI0R OF SouTH AFRICA. Woodcuts. Post 8vo. 6s.
Cunningham, Prof. W., D.B. Tue Use aND AB®SE OF
Mon~ey. Crown 8vo. 3s. (University Extension Manuals.)
Curtipas, Professor. STUuDENT’S GREEK GRAMMAR, for the
Upper l‘orms. Edited by Sir WM. Smitr. Crown 8vo. 6s.
——  EvrucipaTions oFerHE ABOVE GRrRaMMAR., Translated by
EveELyN ABBOTT Crown 8vo. 7s. 64.
——— FEirst GrEEK Course. Crown 8vo. 3s. 6d. .
—_— SMALLER GRrEEK GRAMMAR, for the Middle and Lower
Forms. Abridged from the larger work. Crown 8vo. 3s. 6d.
-——— AccipeEncE or THE GREEK LLANGUAGE. Extracted from
the above work. Crown 8vo. 2s. 64.
—— Principies oF GREEK ETvymoLogy. Translated by A.
. WiLkins and E. B. EncLanDp. 2 Vols. 8vo. ®8s. o
— THE GREEk VERB: Its Structure and Development.
Jranslated by A. S. WiLkins and E. BE. ENGLAND. 8vo. 12s.
.Curzon, Hon. Robert. VisiT® To THE MONASTERIES OF THE
LE\ANT Illustrations. Crown 8vo  7s. 6d.
Custy Gegeral. Warriors of THE CiviL Wars oF France
AND ExgLanND. 2 Vols. Post 8vo.  16s.
®
———  VWARRIORS WHO HAVE COMMANDED FLEETS AND ARMIES.
2 Vols. Post 8vo. 18s.
—— AxnaLs oF THE Wars—18th Century. ‘Wish Maps.e
5 Veols. Post 8vo. o5 each.
_— ¢ ., 19th Century. With Maps.
4Vols Post 8vo. 55. each?
Cyclist's Road Book, from ILondon through Chlcheqter .
Portsmouth, Southampton to the New Fores#! agd back by Romsey,

® Winchester. Dorking, Leatherhead "md Epsom.” With a Road Atlas
at’the end of the Book. eFcap. 8voq °

Dangerous Frades. see OLIVER. .
crovs
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.
Parwin, Charles. Lire axp LETCERS,qwith an .Autobio-
‘%raphical Chapter. Edited by his Son FR:??«@IS Darwin, F.R.Sq
griraitd. 3 Vols. 8vo. 36s.

. Popular Bdition, condensed in 1 Vgl. Crown 8vo. 75"@ ¢

e—— AN ®ILLUSTRATED EDITION ‘oF THE VOYAGE OF A
NaTuraLisT Rounp THE @VorLD 1N H.M.S. BEAGLE 100 Illustra-
tions. Ned.svo. 21s. * o e *y
S ]OUR\IAL oF A NaTURALIST DURING A VOYAGE ROUND
THE WORLD. Popular Edition. With Pogfrait. 3s. 64. °
.
—— OriGIN OF.gPECIES BY MEANS oF NaTupnL SELECTION.
Libvary Edztzon e 2 Vol® 125441 Vol 6% Popular deon
[y 2s. 6d. net.
—— Dzsscent oF MaN, AND SELECTION IN RE{‘ATION T®
Sex. Wogdcuts. Library Edition. 2 Vols. 15s.; Populay Editi®n. 7s. 6d.
——  VARIATION OF ANIMALS AND PLANTSO uNDER DoMESTI-
caTioN. Woodcuts. 2 Vols. 15s.
I®XPRESSION OF THE EMbTIONS IN MaN AND ANIMALS.
With [Hustrations. 12s.
—— Variou® CONTRJVANCES BY WHICH ORCHIDS ¢ARE
FertiLizep By InsecTs. Woodcuts. 7s. 6d. o
—— MovemexnTs aAnND Habits op CLIMBING PLANTS.
Woodcuts. Crown 8vo. 6s.
« INsecTIvOorOUS PranTs. Woodcuts. gs. .
.
—— CRross AND SELF-FERTILIZATION IN THE VEGETABLE
KingpoM. gs.
—— Dirrerent ForMs oF FrLowrers oN PLANTS oF THE
SAME SPECIES. 7s. 64.
—— Ture ForMaTioN oF VEGETABLE MoULD THROUGH THE
ACTION or WorMs. Illustrations. 6s.
Darwm George Howard. Tue Tipes anp KiNDgED
PHENOME\IA OoF THE SoLar System. With Illustrations. Crg8vo.
7s. 64. o

Darwin, Major Leonard. BiMETALLISM; a Summary and-

Examlnatlon of the Arguments For and Agalnst C;own $vo.
7s. 6d. )

David, Mrs. Edgeworth. FunNaFuTi; oR, THREE MONTHS ON
A REMOTE CorAL IsLanD. An Unsclentlﬁc Account of a Scientific
Expedition, With a Postscript by Professor Boxney, D.Sc. With

¢ Tllust@tions. 8vo. 125,
Davy, Sir Humphry. CONSOrATIONS INeTRAVEL; OR,"LasT
Days oF A PHILOSOPHER Woodcuts. Fcap. 8%. 3s. 6d.

* SALMONIA; OR,°Davs or ¥Yuwv Fisuine. Woodcuts.

o® Fcap. 8vo. . 64,

De Arteagas F. F. ¢SEanisu PRINCIPIA see SMITH'S SPAN1§H
COURSE.

De Cosson, Major E. A. THE CradLE OF THE BLUE'NILE

e a Journey through Aby$sinia and Soudan. 2 Vols. f’os-t 8vo 0 2Is,
. I
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“Deq Cosson, Major E. ¢®. Davs anp NiGHas oF SERVICE.
wits Sik GEra#D GrAHAM’S FIELD FoRCE AT SvuaxiM. Plan and
* Illustrations. ®roswn $vo. 14s. . . *
De Crespigny, Rose C. sg HuTtcHiNson. . * . . °

.Dele.pierre, (. SkeETCH* OF THE HISTORY OFe Fremisn |
LITERATURE. 8vo. gs. ¢

o
Denison, Rt®* Hon. John Evelyn. ¢ NoTes, FrdM My JourNAL

WHEN ,SPEAKER OF THE Houste oF Tommons, 1857~1882. ith a
Preface by nis Niece: With 2 Photogravuare Illustrations. 4to.
108" 6. net. . . .
Dermis, GeorgeN, Tur Cr1ees anp CEMETBR#es oF ETRURIA.
e 20 Plans and zoo Illustratiod® 2 Vols. Medlug 8vo. z1s. o ®
De¢rBy, Earl of. Iriap or HoMER RENDERED INTO ENGLISH .

BLagk WERSE. With Portrait. 2 Vols. Post 8vo. 10s.

De Res, Georgiana, Lady, o SKETCH oF THE LiFE OF.
By her Baughtersthe Hon. Mrs. SwikToN. Crown 8vo. 7s. 64. -

Dicey, Prof. A. V. Way Excpanp Maintains THE UNION. .
Fcap. 8vo. 1s. ¢ .

~—— A Lgap v THE Dark. Crown 8vo. 35 6d.

- . .

chej, Edward. A PgasanT STATE. An Account of
Bulgaria in 1894. 8vo, 125.

Dictionaries. st SMITH—]JULIAN—BURN-——CoORNISH—
Brackie—JaNNARIS-—MILNE, &C. .’

Dilke, Sir C. W. Parers oF & CRriTiC. Selected, with
Biographical Sketch. 2 Vols. 8vo. 24s. .

Dollinger, Dr. Stupies N EuroPEaN HisTory. Being
Academical Addresses. Translated by MARGARET WARRE. Portrait. *
8vo. 14s.

—— ADDRESSES ON HISTORICAL AND LITERARY SUBJECTS.
Translated by MARGARET WARRE. 8vo. 14s. @

Doyle, J- A. se¢ FERRIER.

Drake, Francis. see BARROW.‘.

.Drinkwater, John. HisTorY OF THE SIEGE oF GIBRALTAR,
1779-1783.  With a Description of that Garrison. Post 8vo. 2s.

Du Chailtu, Paul B. Tue Viking Ace. The Early History,
Manners, and Customs of the Ancestors of the English-Speaking
Nations. With 1,300 IHustrations. 2 Vols. 8vo. 42s.

—— Tue Lanp of tHE LoNg NigHT. A Narrative of a
Winter’s Journey from Copenha%en to the Extreme North. 24 fuil- e
page Illustrations. 8vo. 7s. 64! ¢ .

—— "Laxp oF vuk MipNIGHT Sun. Illustrations. 2 Vols.
8vo. 36s. P ° .

—— Equaroriar Arrica aND AsHaNGO Lang, Adventures
in the Great Forest of Equatorial Africa. G@own 8vg, 7s. 6d.

* Jvar THE VIkING. A ®Rongantic Hfstory based on

authentic facts of TIlearsd IV. Centgries. Crown 8vo. 6s. @ .
Duff, Rt® Hoa. Sir M, E. Grant, G.CS.I. see Grant DuFr,
. *
.
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Dufferin, Lord. LETTERS FROM Hfsu LaTituees. A Yacht -
Voyage to Iceland. Woodcuts. Crowh 8vo. Qys. 6d. : °
oL1sPINGS FROM LoW LATITUDES¢ OR, THE JoUurNAL oF ®
. TH® Hon, ImpPuLsia GUSHINGTON. With 24 Plates. ~gto, 21s.
. L
SPEEGHES IN INDIa, 1884—8. .8vo. gs. . .
Dtlfferin, Lady. Our VicgrecaL Lire 18 INDIA, 1884—1888.
Portrait. Crotn 8vo. 5. gd. Adso 2 Vols,, large crewn 8vo. 24s.
L4 .
—— My CanapiaN JouftnaL, 1872-78. Extracts «from
Home Letters written while Lord Duffe®in was Governor-General,
Crown 8vo. 12senet. M °

[ ] L]
Dufferin, Lady,*Gountess,of Gifferd. SongZ, Porms afp
* o Verses. Editgd by her son, the M2RQUESS OF DUFFERIN AND AVAe
Third Edition. Crown 8vo. 12s. . .

. o0

—— Tue Songs, set to Music by herself and gthers®
Companiof! Volume to the above. Words and Music. Crown 8vo. gs. ®

Dunmore, Lord. THe.P2mirs: a Narrative o a Year’s
Expedition on Horseback through Kashmir, Western Tibet, Chinese
lareary, &c. With Maps and Hlubtrations. 2 Vols. Large Crown 8vo.
24S5.

Durand, Colonel Algernon. THE MAKING oF A FRONTIER.
Five Years’ Experiences and Adventures in Gilgit, Hunza Nagar,

[ Chitral, and the Eastern Hindu-Kush. With Portrait, Maps #nd
Ilustrations. Second Impression. 8vo. 16s.

Duraford, Bishop, MEMOIR OF. s¢¢ STEPHENS.

Diirer, Albert, nis Lire axp Work. By Dr. TuawsING.
Edited by . A, Eaton. Illustrations. 2 Vols. Med. 8vo. 42s.

Dykes, Rev. ]J. B., L1FE aND LETTERS. see FOWLER, J. T.

Earle, Professor, John., Tue PsaLTER oF 1539: A Land-
mark of English Literature. With Notes. 8vo. 16s.

Eastlake, C. I, CoONTRIBUTIONS TO THE LITERATURE OF
THE FINE ARTS. 1stand 2nd Series. 8vo. 125. each.

Eastlake, Lady. A Sxetca oF Mrs. GroTE. Crown 8vo.°65.

—— JournaLs anNp CorrRESBONDENCE, Edited by ~C.
EASTLARKE SMITH. 2 Vols. Crown 8vo. 21s. .

Edwards, W.' H. A Vovace ur THE RIvER AmMazyN,
including a Residence at Pard. Post 8vo. 2s. ¢

Egypt. see Haxpsdok, STuarT, DE Cosson, MacDoNALD, &c.

Eileen's Journey. se¢ JELF.

Edlesmeres Edrl of. Tup Two SieGes or VIENNA BY THE
« Turgs. Post8vo. 2s. ° - .

° *
Elliot, Mrs. Minto. Tue Diary oF aN Jpre Woman' N
. e ConsTANTINOPLE. With Plan andlllystrations. Crown 8vo. 14s.

w——— Roman Gassie. New cheaper Edition. Crown 8vo. 6s.

) . Y
Ellis, Robinson. ¢PbeMs axD FracMenTs oF CATULLUS.
16mo. 5s. © o

) Eliis, Rev. W. Mapacasca® Revisitkp. With Illustrations,
o Crown 8vo. 165, * © e
¢ [
. *
L
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Ellis, Rev. W., Lire F. By W. ELLis. *8vo. 10s. 6d.
. Elphinstone, on. M. Historvor Inpia—the Hindeo and .

Mahommedan Peridds. Edited by ProfessorCOWEL.L Map. 8vo. 18s.
®ise oF THE Brerisn Power IN ThHe East. A
. Continuation of his History of India. Maps. 8vo.* 16s. .®
LIrE, OF. see Coregrookf. | .
Eltop, ‘] F. Lakss anp Mountaits or EaSTERN AND
CENTRAL AFRIca. eEdited by CoTTerRILL. 8vo. 21s.
Elwm, Rev. Warwick. Tug MINISTER OF BaPTisM. A
« History oRChurch Opigjon from the Time of the Apostles. 8vo. r2s.
JLlworthy, F. T. Horns®©F HoONOUR, AND OTHER STUDIS e
e INeTHE Bywavs oF ArRCHZOLOGY. With numerous Illustrations.
. Crolh 8vo. 10s. 64. net.
Englfshwoman’s Love Letters. Small Crown 8vo. 5s. net.
Erbach, Count. ¢ se¢ BeaTrice, H.R.H. PRINCESS.
Essays. From Thé Times. ,2 Vols. Fcap. 8vo. gs.
Essays on Cathedrals. Edited by Dean Howson. 8vo." gs.
Esther Vanhomrigh. sec Woops. .
Eton Latin Grammar. For use in the Upper Forms. By
F. H. Rawrins, M@, and W. R. Ingg, M.A. Crown 8vo. 6s.

—— Elementary Latin Grammar. For use in, the
Lower Forms. Compiled by A. C. AwxgErR, M.A, and H. G.
&VINTLE, M.A. Crown 8vo. 3s. 6d. ¢

—— Preparatory Latin Grammar, Abridged from the
above Work. By the same Editors. Crown dvo. 2s.

—— First Latin Exercise Book, adapted to the
Elementary and Preparatory Grammars. By the same Editors.
o Crown 8vo. 2s. 6d.

Ovid Lessons. Lasy selections from Ovid, with
e Explanatory Notes by A. C. AINGER, M.A., and H. F. W. TaTeianm,
¢ M.A. Crown 8vo. 25 64. )
Horace. The Odes,‘iﬁpodes,‘and Carmen Saculare.
With Notes. By F. W. Corxisa, M.A. Maps. Crown 8vo. 6s.
—e Hxercises in Algebra. By E. P. Rouse, M.A., and
ARTHUR COCKSHOTT, M.A. Crown 8vo. 3§
—— Arithmetic. By Rev. T, Dartox, M.A. Crown 8vo. 35
—— Memories of. sz Lussock. . . .

Ferggsson James. HisTtoay oF ARCHITECTURE IN ALL
OUNTRIES FROM THE EARLIEST TimeEs. A4 New and thorongﬁly
Revised EdiYion® Wlth 1,700 Illustratlogls 5 Vols. Medium 8vo.

£6 6s.
Vols. I. and 1I. AZ\CIEX\T AND MEDIEVAL. 2 Vots. 635 ®e .
Vol. lII. INDIAN AND EAsTER\ 315.6d. * o .

® Vol IV. MonERY. 2 Vols. * 3Is. @,

—— Paraces or XRifeven afp PFRSFPOLIS REsTORED.
IR A 18s, . .
A !
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Perrier, Susan, *MEmoIr anp CORRESPOND CE oF. By Jomn
. EERRIER Edlted by ], 2 DovLe. With Portraus 8vo. 18s. .
N F1tzmaur1c<;, Lord E. see PETTY.
Fltzpatrlck, William J. THae CORRESPONDENCF or  DaNIEL o
®*e O'ConNELL, THE LIBERATOR. With Portrait 2 Pols. ®8vo. %6s.
Flower Gardeny The By BEv. f'HOs. JaMES. Fcap 8vo. 1s.
— ‘EncLISH. s’ ROBINSON. , .
see HavEes. °
Forbes, Hon. Mts. Walter . A GENTLEM A Novel
Crown 8vo. Bs.'
* Ford, Isabella O "Miss BLAKE SF MONKSHALTON A Novel'
. Crown 8vo. 5s.
Ford, Richayl. GaTHERINGS FROM SPaIN. Post 8vo. 38, Ga’
Forster, John. LIFE OF JoNATHAN SWIFT Vol. I. 1667 -
1711. 8vo. 158.
Forsyth, William. HorTensms; An “Historical Essay on
the Office and Duties of an Advocate. Illustrations. 8&vo. 7s. 6d.
Foss, E. BiecraraICAL DICTIONARY OF THE JUDGES, 1066—
1870. 8vo. =21Is. *
Fowler, J. T. Tue Lire anp LETTRRS OoF THE REev. J*B
DvyxEes. Second Impression. With Portrait. Crown 8vo. 7s. 6d.
Fowler, Sir John. see Mackay.
Franklin, Sir John, Admiral, K.C.B., &. Tue Lire or. By
H. D. TraiLr. Maps and Portraits. 8vo. 16s.
. Fream, W., LL.D. ELEMENTS OF AGRICULTURE. A text-
book prepared under the authority of the Royal Agricultural Society

of England. Enlarged Edition. With 256 Illnstrations. Crown 8vo.
3s. 6d.

o
Frechette, Louis. CHrisTMAS 1N FrEncH Canapa. Illus-
e trations. Crown 8vo. 6s. °
French, Bishop T. Valpy. Lsye anp CORRESPONDENCE.® By
the REv. HERBERT Birks, M.A. With Maps, Portrait, &c. 2 Vols.
8vo. 30s.
Frere, Sir3BartIe, LiFe or. sece MARTINEAU. « 0
Frere, Mary. Qrp Deccan Davs; or, Hinpboo Fairy
LEGENDS CURRENT IN SOUTHERN INDIa. With Introduction by
Sir BartLE FrErRe. With Illustrations. Post 8vo. 35s.
Funafutie s& Davip.
Galton, F. ART oF 'I'RAVE'ﬁ; OR, HINTS ON THE GHIFTS
AND CONTRIVANCES AVAILABLE IN WiLD CQUN¥RIES. Woolcuts.

¢ Crown8vo. 7s. 6d® LI
.+ Gardner, ProfePercy. New CuaPTERS 1y GREEK HISTORY.
. Hlstoncg.l Resulfy of recent Excavations in Greece and Asia Mmor

With Ilustrations. 8vo. 41I55. e

* Geddes, Prof. P. OutLiNes oF MapekN Borany. 'With
Illustrations. New and Revised Edition. (University EsiensiomManuals.)
hd 3s. 6d. . i M °®
°
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. .
Gentleman, A? A Novel. By, the Hon. Mrs. WALTER
ForsEs. &rown §vo. 6s.
Geogrgﬁohlcal Society’s, Journal 1846 to 1881 *SurprLy-
TARY PAPERS. Royal vo.
* Vol'l., Parti- TraveLs ANp Researcues m WESTERN
Cgtva. By E. CoLBgrNE Baser. Maph. gs.
PaM ii. 1. RECENT GEOGRAPHY» OF CERTRAL AsIa; froffi Russian
eSources. By EeDeLMAR MORGAN. 2. PROGRESS OF DISCOVERY
oN THE Cogsts oF New GuiNea, By C. B. MarxHaM.

* BIBLIQGRAPHICAL APPENBIX. By E. RYE Maps. 5s.
. Part fii. REPORT O PART OF THE GI-.fILZI Country, &c. By
. Lieut. J. S. BRoaDF®&r. 2. JOURNEY FROM SHIRAZ TO JASRK.

. « By J. R. PreEECE. 2s. 6d.

. Pat{liv. GrocraruicaL EpucatioN. By J. S. KELTiE. 25. 64.

V8. I1., Parti. 1. ExPLORATION IN S. aNd S.W. CHIna.
* By A. R._ CoLQUHOUN. 2. BIBLJOGRAPHY AND CARTOGRAPHY
oF HispaNioma. By H. Liné RorH. 3. EXPLORATIONS IN
ZanziBar Dominions.” By Lieut. €. STEWART SyITH, R.N.
25. 6d.
Part ii. A BIBLIOGRAPHY OF ALGERIA, from, the Expedition of
Charles V. in 1541 to 1887. By Sir R, L. PCAvFaIR.  gs.

¢ Part iii. 1. ON THE MEASUREMENT oOF HEIGHTS BY THE

. BaroMETER. Ry Joun Barr, F.R.S. 2. River ENTRANCES.
ByH.R. MirLL. 3. Mr. NEEDHAM'S JOURNEY IN SOUTH EASTERN
TIBET. 2s. 64. .

JPartiv. 1. THE BIBLIOGRAPHY OF THE BaRBARY STagES’ Parti.
By Sir R. L. Pravrair. 2. Hupson's Bay anxp StraiT. By
Commodore A. H. Markuam, R.N, 3s.

Vol. 111, Parti. Journey oF CaREY AND DALGLEISH IN
CHINESE TURKESTAN AND NORTHERN TIBET; AND GENERAL
PREJEVALSKY ON THE OROGRAPHY OF NORTHERN TIBET. 4s.

o Part ii. VauGHan's PErsia, &c. 4s.

Part ili. PLAYFAIR'S BIBLIOGRAPHY OF Morctco. 5.
Part iv. MILnE's Jrzo, &C. 55

Part v. HOGARTH's Asia MINOR. 5s.

.Vol. IV. Rawmsay's Asi®Minor. 18s.

Geikie, Professor. EARTH SCULPTURE. (Progressive Science
o Serjes) 8vo. 6s.

George, Ernest. ETCHINGS OF THE LQIRE AND SouTH OF
France. Folio, 4a2s.

George III. se¢ Donne.

Gibbon’s History of the Declme,and Fall of the Roman
€mpire. Edited with Notes?by MiLman, Guizot, and Stk War.
* Smirs. Maps, 8vols. 8vo. 6os. see also STUDENTS' MANUALS.

Gibbon, Edward. THEg;, UnrusLisHE® Works oF Epwarp
GIBBON including Seven Autobiographies, Jogrnals, &c. With %,
Preface by Lorp SHEFFIELD. Second Edition® Wlth manyIllustratlons

e 3 Vols. 8vo. 36s.
Vel. I. THE Six AUTOBIOGRAPHIES' Edited by Joun MURRAg  12s.
Vols. II. and III. Gi%e8n's PrivaPe LETTERS TO His FATHER, STEP-
MOTHER? LORD SHEFFIELD AND OBHERS, from 1753 to 17g4.
*Rdited, with Notes &c., by RowLanp E. PROTHERO. 12s. each.
B2
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Gibbs, J. Arthwr. A CotswoLp VQLLAG%)GOR, CounTRY
u

Ig¥E AnD PURSUITS IN GWOUCESTERSHIRE. N rous Illustrations |
and, Phot8gravure Portrait. Second Edittn. * Crown 8vo. 6s.

Giffard, Edward. Deeps or Naval DARING; oR, ANRCDOTES
oF THE 8RiTisH Navy. Fcap. 8vo. 3s. 64. .

Gl’ford E. H.,, D,D. Srt. ®auL’s EPISTLE ToO THE ROMA\IS,
wqh Notesaud Corgmenttirye 8ve® 7s. 64.

Gift from the Grave. By Evite Juarron. A. Novel.
Crown 8vo  2s. 6d net. '°

Gill, Capt. Tug ‘RivErR oF Gorpex *Sanp A Journey
through China toj3urmah *Edited byE C.Barrd. Post 8vo. 7s. 84.

Qladstone, W. E. GreaniNGs oF Past YEARS, I.843 78°
7 Vols. Royal 16mo. 2s. 6d each.

——— LATER &LEANINGS: THEOLOGICAL AND ECCLFSIASTICAL
Royal 16mo. Second Edmoa 3s. 6d. L

——  SpeciAL ASPECTS OF THE IRISH QU}‘STION, A Series

of Reflections in and since 1886s Crown 8vo. 3s. 6d.

Tue Opes orF Horace anDp CARMEN S@cuLare. Crown
8vo. 6s. Cheap Edition. Fcap.8vo. 3s.6d. Also large paper, 21s.net.
—— THE PSALTER, accordmg to the Prayer-Book Version,
with a Concordance. 18mo. Moroccqy 55.; Roan, 35. 6d. Rlso
New Popular Edition. Cloth, 1s. net.
+A Manvar oF FamiLy Pravers rroM THE LITURGY,

arramged for Family Use. New Popular Edition. Small Crown 8vo.
25. 64.

Gladstone, Mr. A Mon~oGraPH. By his Secretary, Sir
Epwarp Hamirron, K.C.B. Third Impression. Crown 8vo. 5s.

Gleig, G. R.  CaMPAIGNS OF THE BRITISH ARMY AT
WASHINGTON AND NEW ORLEANS. Post 8vo. 2s.

——  StORY OF°THE BATTLE oF WaTERLOO. Post 8vo. 3s 6d.

—e NARRATIVE OF SALE's BRIGADE IN AFGHANIS’I?\N.
Post 8vo.  2s. °

—— Lire oF Lorp Crive. Post 8vo. 3s. 6d.

—— Lire or Sir THOoMAas Munro. Post 8vo. 35 6d,

Goldsmith, Oliver, Works. Edited with Notes by PETER
CUNNINGHAM Vignettes. 4 Vols. 8vo. 30s.

Gomm, Sir W. M. . LeTTERS AND JoURNALS, from 1799 to

. Watesloo.® 8vo. 12s.

Gomperz, Theodore, Tar REEK Purgosorurrs. a Vols.
Demy 8vo. o o ¢
Govdwin, , Bishop Harvey, Life;or. By Canon H. D.

RAWNSLEY. gWith Portraits. 8vo. 16s.
—— Tue Fouwplrions oF THE Creep. Third Edition.
8vo. 7s. 6d. . © *

° .
Gortfon Sir A. Duff. S%ercues *of GerMan LIFE AND
. SCENES FROM THE WAR oF LIBERATION 1N GErMaNY. Po§t 8vo 25,

[
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Gordon, Lady Duff. Tue Awmser Wirc. The most
. interestinggIrial fo Witchcraft evdr known. Pos{8vo. 28

—— Tue FrencH 1N ALgiers. The Soldierpf the Foreign
Iﬁglon and the Prlsonefs of Abd-el-Kader. Post 8vo. 2s.

Gordot}, Mis. see BUCKLAND. ‘0 o
Gordorl, Samuel LEessur QESQ"INIES. *A Novel. Crown
o3vol * °

Gorgy Rev Charled, Edited by. Lux Munpi. A Series

®oi Studies in'the Rehglon of she Incarnatio®. By VarioUs WRITERS.
.. Crowan 8\&) 6s. Py o

APPENDIX TO LUx* MuNDI. 8vo.* ds. e *
T “Bdited by. Essavs on CHUrRcH REFORM. By
Nuferous WrITERs. Crown 8vo. 10s. 64.
— Tue Bamprox LECTURES, 1891 ‘The Incarnation of
the Son of Ged. 8vo. 7s. 64.
—— Tue Mission oF THE GHURcH. Four Lecturesgdelivered
in the Cathedral Church of St. Asaph. Crown 8vo. 2s.64. *
DisserTaTIONS ON SUBJECTS CONNEGTED WITH THE
® INCARNATION. 8vo. 7s. 6d. *
—e— PracTicAL EXPOSITION SERIES :—
THE SERMON oN THE MounT. A Practical Explanation.
Crown 8vo. 3s. 6d.
Ax  ExrosiTioN oF THE EPISTLE TO THE EPHES]AI\S
Crown 8vo. 3s. 64.
Ax Exprosition oF THE EpistLE 10 THE Rowmawns.
2 Vols. Crown 8vo. 3s. 6d. each. R
THE BREAKING oF THE BreaD. A Study of the Institution
o and Doctrine of the Holy Communion. Crowg 8vo. 3s. 6d.
Gore, F. St. J. Licuts anp SHapes ofF Inpian Hirt
e Lire. With numerous Illustrations, Maps, &c. 8vo. 31s. 64®
Gdsse, Edmund. Tue JRcoBean Poers. Crown 8vo.
o 35. 6d. (University Extension Manuals.)
Goulburn, Dean. Turee CounserLs or THE DiviNe MASTER
FOR THE CONDUCT OF SPIRITUAL LIFE. Crown 8vo. gs.
—— Tue Lorp’s Praver. Crown 8ve. 6s.
—— Li1rE oF DeaN Burcon. Portraits. 2 vols. 8vo. 24s.
——— MgeMOIR OF., se¢ COMPTON. ° e .
.
Gourlay, Janet. Jur Tumfle oF Mut. see Bexson. e

Grafton, Augtstas Henry, 3rd Duke, AUTOBIOGRAPHY AND
CORRESPONDENCE. E&xted by Sir WiLLiam ANSOI\ With Portrait.
8vo. 18s. .,

Grant, A. J. GREECE IN THE AGE oF .PERICLES Crown
. 8v0 3s. 6d. (Umverszty EStensiog Manuals.)

HeropoTusS. *The Text of Canon Rawlinson’s % rans-
lation. *With the Notes abridged forethe use of Students, 2 Vgls.

® grown 8vo. I2s. .
e

*
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Grant Duff Sie Mountstuart E. 'NOTES FROM A DIARY.
First Serles 1851-1872. 2, Vols. Crown 8vo. s.

NoTES *FrROM A Bisry. Second Serils, 1873 1881.
. 2 Vols. Cgown 8vo. 18s.
-— NoTeEs FroM AN InDIAN Dixry. 1881—1886. .2 Vols.
® Crown 8vo. 18s.. ° *
o NOTES oFROM A Deary. Fourth Series, 9886—1888
ols. Crown 8vo. 18s. *
-_ LIFE oF SiIR HENRY SUMNER MOAINE., 8vo. 14.'%
Grant of Rothiepjirchus. se SETON- Karr., .
Green W. H., D.Dr GENZRAL WrRODUCTION TO THE OLD
TESTAMENT-—-—'I’HL Canon., Crown 8vo. 9s. 6d.
Greenidge, A. H. J. THE SrtubenTts’ GIBkbN. sece
STUDENTS' YIANUALS. M
—— OSMALLER RoME. §e¢ SMITH'S SMALL@R HisyorieSs.
Gregory, Sir Wm. AN AuTtoBioGgrapH?. Edited by Laby
« GREQoORY. Portrait. 8vo. 16s.°
Gregory, J. W. Tue Great RitT VALLEY. A Journey to
Baringo and Mount Kenya. Maps and Illustrations. &vo. 21%
Grey, Earl. Rerorm Act, 1832. Correspondence with
King William IV, 1830-32. 2 Vols. 8v&® 3os.
Griffith, Rev. C. H. HisTorY oF STRATHFIELDSAYE. 4to.
10s. 64. net.
Grote’s, George, WORKS :—
History oF Greece. From the Earliest Times to the

Death of Alexander the Great. New Edition. Portrait, Map,and Plans,
1o Vols. Crown 8vo: 5s. each. (The Volumes may be had separately.)

PraTo, AND OTHER CoMmpaNIONS OF Socrares. 3 Yols.
8vo. 45s.; or®New Edition, Edited by ALEx. Bain. 4 Vols. Crown
8vo. 5s. each. °

Grote, Mrs. se¢e EASTLAKE. o'
Grundy, G. B. THE TOPOGRAPHY OF THE BATTLE OF
PratzEAa. Mapsand Plans. 8vo. 7s.6d.; Sewed, 5s.
——— s¢¢ MURRAY's CLassicaL Maps. .

Guillemard, F. H$ M.D. TuE VovaGE OF THE MARCHESA
TO KAMQCHATKA aNp NeEw GuUINEa. Maps and 150 Illustrations.
R Med. 8vo o215,
Guizot, F MEDITATIONS ©N THE ACTUAL STA’;E OF
CHRISTIANXTY Crown 8vo. 10s. 6d.
—— CHRISTIANITY INeRELATION €O;THE P'RhSENT STATE OF
SociETY AND OPINION. Crown 8vo. *gs.

Guyot Yves, BQEfc Pouitics. An Answer to some Pro-
Boer Statements. Based o Faces and Documents 8vo. 25 @
Had&’on, Professor A. C. THE STUBY®F MAx. (Progmssive
L]

o Science Sevies). 8vo. 6.
. °*
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Halr's, T. *D,, SCHooL MANUAL OF ENGLISH GRAMMaR.

¢+ With IIlustr@tlons ahd Practical Exerc1ses Crown 8vo. 3s. 6d.

PrivMa® +ENGLISH GRAMMAR FOR « ELEMENTARY
SgI-RJOLS With numerous Exercises, and g"aduatgd Pa.rsmg
LCe¥sons. 16mo. 1s.
> Max¥aL or ENGLISH C@MPOSITION. With Copidus
Illustgations and Practicg] Exerc:s‘es Crown 8vo.. 3s. 6d.
. A First LaTin Book, compriding a full Practice of
,Nbuns Pronouns, #nd Adjectives, with the Verbs. Crown 8vo. 2s.
® JTRANSLATIOR AT SIiGHT; or, Asps To FaciLity IN
o, THE -TRA\JSLATION OF ¢.ATIN. Crown 8ve. ® 25,

GREEK "TESTAMEN® Rpaper. ‘For use in Schogls.
s @quprising consecutive extracts from the Synoptic Gospels and
assages from the Epistles of St. Paul. Crown 8vo. 2s. 6d.

Hajlam’s, Henry, Works :— i
HE LonsTgruTioNaL Hismory oF EnNcranp. Libvary
Edition, 3 Vols. *8vo. 30s.; Cabinet Edition, 3 Vols. Post 8vo. 12s.
Students’ Edition. Post 8vo?® 7s. 6d. . .
History oF EUROPE DURING THE MippLe Aces. Cabinet
Edition, 3 Vols. Post 8vo. 12s’ StudentsEdztzOn Post 8vo. 7s. 64.
Literary HisTory oF EUROPE DURING THE I5TH, 16TH,

AND 17TH CENTUMES. Library Edition, 3 Vols. 8vo. 36s.; Cabinet
Edition, 4 Vols. Post 8vo. 16s.

‘Halliburton, W. D.  sec Kirkes. .
Hamilton, A. H. A. Notgsook oF Sir J. NORTHCOTE, 1640.
8vo. 9s.

Hamilton, Sir E. se¢ GLADSTONE.

Hamilton, Lillias, M.D. A Vizier's DauGgHTER. A Story
of the Hazara War. With Illustrations. Crown 8vo. 6s.

Hdrris, Joel Chandler. Ox THE WiING @F Occasions. A
Novel. Crown 8vo. 6s.

Hart's Arwmy List.  Published Quarterly, 10s. 6d.° and
Annually, 21s. 4

Hassall, A. History or FRANCE. sez STupENTS’ MANUALS.

Baughton, John, Lieutenant-Colonel. se¢ Yate.

Hay, Sir John Drummond. A Mempir. With Preface
by Genl. Sir Fras. pe Winron, K.C.M.G. Portrait and Illustra-
tions. 8vo. 16s.

—— MoRrocco aND THE Moor.ts, Westetn Barbary, «its

e Wild Tribes and Savage Anfinals. Post 8vo. 2.

Hayes, Rev.eF.. A Haxpy Book or HorTICULTURE. An
Introduction to the TRedty and Practi® of Gardening. Illustsations
and Diagrams. Crown 8vo. 2s. 6d. net. °

Hayward, A. SketcHes oF EMIN#NT STATESMEN AND
® . WriTERs. 2 Vols. 8vo.e28s. 4

Tue Art ‘o Dininc. New and Annotated Edition,*
by CearLEs Savie. With Frontispiece. Crown 8vo. ss.

. . \ o
L4 .
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Handbook Travel Talk. CortoguiaL DisLoc®s axD

o, VOCABULARIES IN EncLisH, FRENCH, GERMAN AND® ITABIAN. A
New Euaifion. Thoroughly Revised to suit the Requirements of
Modern Trgvellérs, ipcluding &hotographers and Cyclis?s. .On Thin
Paffer. Small Fcap? 8vo. 5. 6d.

—— Dictionary. EncrisH, FRENCI;I, AND GERA\IA‘\I
Containing ail tRe Words and Idiomatic Phrases likely to be
required by a Praveller. 4 New Edition, Rews%g Compendlotrs

o Rules of Grammar® By G. F. CHaveEers. Post 3vo.

-

FOREIGN HANDBOOKS.
¢ NORTHERN EUROPE. .

—— FraNce. Part L. New Edition, mprepamtwn

——. Frence. Part II.: Cenfral France, Auvergne, The
Cevennes, Burgundy, The Rhone and Saone, Provence, Nimes,
Arles, Marseilles, the French “Alps, Alsace, Lorraine, Champagge,
etc. 23 Maps and Plans’ 18th Edition (2892). 7s. 6d.

Index-Divectory for 18¢.

. —— Horraxp anNp Bircium. 18 ’\Iaps and Plans.

.

31st Edition (1889). 6s.

—— Pun RuINE aNxD NorTH GerMaNy. The Black Forest,
The Hartz, Thuringerwald, Saxon Switzerland, Riigen, The Giant
Mountains, Taunus, Odenwald, Elsass, and Lothringen. 42 Maps
and Plans. 2oth Edition (1886). 10s.

—— DgexMar anDp Iceranp, Schleswig, Holstein, Copen-
hagen, ]utland 6 Maps and Plans. Sixth Edition (1893). 75. 6d.

Index-Divectory for 18g9.

—-—  SWEDEN, Stockholm Upsala, Gothenburg, The Lakes,
©The Shores of the Baltic, &c. 3 Maps and Plans. Sixth Edm&t
(1843). ©6s.

-—— Norway, Christiania, Bergen, Trondhjem, The Fjelds
and Fjords. With special information for Fishermen and Cyclists.
By T. MicueLL, C.B., late Consul-General for Norway. 3 Mabs
and Plans. Ninth ﬁdttwn (1897). 7s. 6d. Index-Divectory for 1897.

—— Russia, St. Petersburg, Moscow, Poland, Finland,
Crimea, Caucasus, &c. Edited by T. MicHeLL, C.B,, late Consul-

« Generaldor \forway 7 Maps and Plans. Fifth Edition (1893). 18s.
Ifzdex—Dmctary for.t899
* CENTRAL EUROPE .

®

* SouTH GERMANY 8D AUsTRIA. ¢ Part I.: Wiirtemberg,
Bavaria, Austrig, Hungary, Istria, and the Danube from Ulm to the
Black Sea. [ With 3¢.Maps and Plans. 15tk Edition (1890). 7s. 6d.
° Index-Diveciory for Igom
SoUTH GERMANY AND AUb’l ria.e Raft II.: The Tirol
Salzburg, Styria, and the Eastern Alps. With Maps andePlans.
® 15th Ldmon (1890) 6Gs. Index-Dirvectory for igoo.

[

'
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I‘h‘ldbooks-—cwTRAI?.EUROPE—601Zfinued. * i
o SwiTzER®AND. o Part I.: Switzerland ewithot the
. Pen.niae Alps. With 16 Maps and Plans. 18th Edjion (1892). 65 .
[ ] [ ]

Index-Directory for 1900.

— = SwiTz®reaNp. Part I1.: The Pennine Afps, portiong
of the Erench and Piedmontese Alﬁsd and the Italian Lakes. With
1z Nbaps and Plans. 18th Elition 21,392). 6s Index-Divectory for 1900.
)
.. SOUTHERN EUROPE.,

— bPAIT\ Mgdrid, The Castilgs, The ‘Bﬁsque Provinces,

. Leon, The Asturias, Gdlitia, Estremadura,o Andalusia, Rondg,

. Glﬁqula Murcia, Valencia, Catalonia, Aragon. Navarre, The

L Balea‘ic Islands, &c., &c. In 2z Parts. Ninth Edition (1898). zos.

Index-Bivectory for 1897.

S Porgucar,, Lisbon, Oporto, Cintra, Mafra, with an

Account of Madeira, the Azores, and Canary Islands. Map and

Plans. Fourth Edition (1887).e 12s.

—— NortH ITALY "aND VENICE, Turin, Milan, The Italian

Lakes, Verona, Padua, Venice, Bologna Ravenna Parma, Modena

® Genoa, &c. Edited by H. W. Purrey, M.A. With 34 Maps and

e Plans. 16tk Edition ‘1891 10s. Index-Divectory for 18g9.

CenTrRAL ITaALY aAND FLORENCE, Tuscany, Umbria,

The Marches, &c. Edited by the Rev. H. H. JearrrEson. Maps

apd Plans. 12tk Edition. gs. Index-Directory fdr 1900.

—— RouMe axp 1Ts Environs. An entirely New Edition.

Re-arranged, brought thoroughly up to date, including a short

History of Rome and Sketch of the Papal Power by Norwoop

Youwng. With Articles by R. PHENE Spikrs, A. S. Murray, LL.D.,

Mrs. Apy, and the Right Hon. Sir A. HenrY Layarp, G.C.B.,D.C.L.
SNumerous Maps and Plans. 16¢4 Edition (18g9). 1o0s.

Tnd®-Divectory for 1900.

—=e Souts ItaLy, Part I.: Naples, Pompeii; Sorrenso;
'® Capri; Amalfi, Pestum, Tar rto Bari; Brindisi, &c. Edited by

H. W. Porren, M.A. Witll 10 Maps and Plans. Ninth Edition
(1892). 6s. Index-Directory for 1900,

——» SeutH ITaLy, Part IL.: Sicily, Palermo, Syracuse,
&c. With g Maps and Plans. Ninth Edition (1892). 6s.
ndex-Directory for rgoo.

—— Greecg, The Ionian Islands, The Iglands of the
Agean Sea, Albania, Thessaly, ang Macedonia. S®enth Edition
(sg900). Maps and Plans. 208 Index-Directory for 190g.

.

THE MEBEDITERRANBAN. .

—— MEDITERRANEAN Isranps, The Coggts 8f Afrlca, Spain, *
Italy, Dalmatia, Greece, Asia Mmor, Corsic8, Sardinie, Sicily, Malta,
The Balearic Islands, Crete, Rhodes, Gyprus, &c. In 2 Parts Edited
by the late Col® Sir R. Lamsene PLavFalr, K.C.M.G., ®.B.M.
Comsul-Geeneral for Algeria and Tunis,, With 81 Maps and Plaos.
Lhivd Ldition (1 890) 218, Indey-Directory for 18¢8.



26

HandbOOkS—-THE MEDITERRANEAN.—contumed-

MR, MURRAY’S COMPLETE oCATALOGUE
o' * N

Arceria anp Tungs, Algiers, Const‘bntlne, Otan, T8Be
®\tlas Range, &c. By the late Col. Sir . PAMBERT PLAYFAIR®
K€ M.G, H.BM. Consul-General for Algeria and Bunis. With,

Maps an8 Plans. Fifth Edition (1895). 10s. 6d. o°
Index-Divectowy for 1900.

TKRE EAST.

CONbTANTI\*OEL}: Br@:sa, &nd the Troad.® Rdited by
Major General Sir CHARLES WILSON, RE. G.C.B. With f2 Maps
and Plans. (1900) 7s. 6d. Index-Directory for 1900.

Ecvyer, The®Nile, through Egypt Nubja, Alekandrla,
Cairo, The Pytafhids, Thabes, The Suez Canal gPenindula of Sthai,
The Oases, The’Fyoom, &c. 3£ Maps and Plans. Ninth Edition
(1896). 15s. Index-Divegtog$ for 1g00.

Asia Mivor, Transcaucasia, Persia, &c. 2&n gntirely
New Work. Edited by Major-General Sir CEARLEs WiLson,R.E.,
G.C.B. With assistaicesfrom Colonel Cugrmsives R.E., C.B,,
Mr. D. G. HogarTH, Professor W. Ramsay, Colonel EVERE‘!‘T,
C.¥.G., Lieutenant-Colonel Harry CooPER, Mr. DEVEY, and others.
With numerous Maps (1895). 18s. Index-Directory for 1900.

HoLy IeND, Syria, Palestine, Moab, &c. With 29
Maps and Plans. (18d2). 18s. Index- -Divectory for%8g7.

Inpia anp CgvrLow, including ,Bengal, Bombay and
Madras (the Panjab, North-West Provinces, Rajputana, the Central
Prounces, Mysore, &c.), the Native States and Assam. With 55

s and Plans of Towns and Buildings. Third Edition, (18g%),
con aining additional information as to the people of India, the
Mahomedan, Hindu and Buddhist religions, supplemented by
Il]ustrations, Architecture, Arts, Irrigation, &c. 20s. .

Index-Directory for 1900.

Jaran., By Basit Harr CuaMBERLAIN and W. B.

Mason. With Maps and Plan. Fifth Edition (1899). 20s. 4
o Index-Divectory for 1899.
THE SOUTH.

NEW ZEALAND, Aucklan% Wellington, The Hot Lal{es
District, Wanganui, Christ Church, Dunedin, The West Coast
Road, The Cold Lakes, The Sounds, &c By F. W. PENNEFATHER,
LL.D. Maps and Plans. (1893). 7s. 64. . .

ENGLISH HANDBOOKS.

ENGLAI\iD AND WALES., 12s.

Ex%irons ov LONDON,omcludmg a Circuit 20 Miles
round the Metropolis. 2 Parts. 21s. °

Eastern CounTiks, Chelmsford, Harwich, Colchester,
Maldon, Cambndge," Ely, Newmarkes, Bury St. Edmunds, Ipswich,
Woodbridgep Felixstowe, Lowestoft, Norwu:h Yarmouth, Cromer,
&c. Maps and Plans. Third Edition (1892). 12s.

SURREY (mcludmg cAldershot), Kingston, Crqyddu,
Reigate, Guildford, Dorkiag, Boxhilt &c.” Maps. szth Edition
(1898). 6s. . . .

. o*
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IsLe or WheuTt. Ryde, Coyes, Ventnor, &c. With
an Introdu®ory: Sketch of the History of tRe Islamd, by
. R. §. ProTHERO, M.A. Map. Fifth Edition (1898). _ 2s. 62
. . Index-D¥ectory for 1g00. ®
H2mpshire, Winchester, Southampton, Mew Foresfy
Portsmguth Maps and Plans. }8 ifth Edition. @898). 6s.
—— BERKS. aND Bucks. Wmdsf)r, Etom, Readifg, Newbury,
Giedt Marlow, Aylesbury, Buckingham, &c. New and revised Edition.

~—— ®OxrorDSHIRE,*Aylesbury, Henley, Oxford, Blenheim,
o the Thames, &c Mapsargi Plau‘s (1894) Gé- »
. Jndex—Dtm:tory for 1900.
— KE\JT, Canterbury, Dover, Rams@ate, Rochesteny
. Chatkam &c. 7 Maps.” Fifth Edition (1892). 7s. 6d.
Index-Rivectory for 1898.
. WILTS axp Dorser, Salisbury, Devizes, Dorchester,
Sherbdrne, Swhdop, Wlmborne Weyfhouth, Poole, &c. Maps and
Plans. szth Editien (1899). . Index-Duwrectory for 1899.
—— Sussex, Brighton, Chlchester, Worthing, Hastings,
Lewes, Arundel, &c. 7 Maps. [ifth Edition (1893). 6s.
° . Indes®Directory for 1900.
s Drvox, Exeter, Ilfracombe, Linton, Sidmouth,
Dawlish, Teignmout®, Plymouth, Devonport, Torquay, &c. Maps
and Plans, 11tk Edition (1895). 7s. 6d. Index-Divectory for 18g9.
——— _SoMERSET, Bath, Ilminster, Bridgwater, Glastogbury,
Weston, Wells, &. 8 Maps and Plans. Fifth Edition $1899). 6s.
—— CornxwaLL, Launceston, Penzance, Falmouth, The
Lizard, Land’s End, &. Maps and Plans. 11th Edition (1893). 6s.
Index-Directory for 1899.
NortH WaLEs, Bangor, Carnarvon, Beaumaris,
eSnowdon, Llanberis, Dolgelly, Cader Idris, Conway, &c. Maps.
Fifth Edition (1885). 6s.
—e— SouTH WaLES, Monmouth, Llandaﬂ’, Merthyr, Vale
of Neath, Pembroke, Carmagghen, Tenby, Swansea, and the Wye,
&c. Map. Fourth Edition (¥3gc). 6s.
NorTHAMPTON AND RUTLAND, Peterborough, Towcester,
o Dagentry, Market Harborough, Kettering, Wellingborough,
Thrapston, Stamford, Uppingham, Oakham. Maps. Second Edition
—— Derey, Norrs, LEICESTER, AND Starrorp, Matlock,
Bakewell, Chatsworth, The Peak, Buxton, Hardwick, Dovedale,
Ashborne, Southwell, Mansfield, Retford, Burton, Belvoir, Melton
Mowbray, Wolverhampton Lichfeld, Walsall, Tahmworth, &c.
%2 Mapsand Plaas. Third Ed,zon(xsgz 9s. Index-Divectory for 18g9.
——— SHROPSMIRE AND, CHESHIRE, Shrewsbury, Ludlow,
Bridgnorth, Oswestry, ‘Chester, Crewe, %lderley, Stogkport, Bitken-
head. Maps and Planse Third Edition (1897).e 6s.
' Index -Directory for 1898

. LANCASHIR@, 'Warrrﬂgtong Bury, Manchester, Liver-
pool, Burnley, Clittferoe, Bolton, Blackburn, Wigan, ®reston,
Rbclgda'le Lancaster, Southport, Biagkpool, &c. Map. 6s.
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——, YORKSHIRE, Doncaster, Hull, Sell;y, PBeverley, Scare
bgrough? Whitby, H&rrogate, Ripon, Leeds Wakefield, Bradford,
Halifax, dIuddersfield, Sheffield, &. Map and Plans TJard Edition®
(1882). o 125.

®
Se LiNcoLNsHIRE, Grartham, Lincoln; Stamford Sleaford
Spalding, Gafnsborougb errnsby Boston, &c. ’\/Ra.p.and Pla.ns
(2890) 7s 6d.

—— DurzaM AND NORTHUMBERLAN?) Newcastle, D rling-
ton, Bishop Auekland, Stockten, Hartlepool Sunderland, Shields,
Berw1ck Tynemouth, Alnwick, &c.o Map and Plans (1890). 1e8.

Toe Laxes (WESTMOMA\TD aND® CUMBERLANDY,
Lancaster, Furness Abbey, Ambleside, Kendal, MWifiderntere,
Coniston, Keswick, Grasmere, Ulswater, Carlisle, Qockermoutlt
Penrith, Appleby, &c. Maps. (1889.) 6s. Index-Dmctary'for 1898.
—— HEererorp  aND, WORCESTER, Lgominster, Ross,
Malvern, Klddermmster Dudley, Bromsgtove, Evesham. Maps.
Foyyth Edition (1894). 55. .

Herts, HunTIiNGDON AND Bgns, Bedford, Hatfield,
Huntingdon, Luton, St. Albans, Tring, Ware, Watford &c. Maps
and Plans. (1895). 78. 6d. Index-Directory for %goo.
—— GLOoUCESTERSHIRE, Gloucester,,Cheltenham, TewRes-

bury, Bristol, &c. Maps and Plans. Fourih Edition (1895). 6s.
o Index-Divectory for 1g0o.
* WarwiIcksHIRE, Warwick, Kenilworth, Coventry
Stratford-on-Avon, Birmingham, &c. Maps and Plans (1899). 6s.
Index-Directory for 1899.
—— Cycrist's Roap-Book. From London, through
Chichester, Portsmouth, Southampton to the New Forest, and back
by Romsey Wmchester Dorking, Leatherhead and Epsom. Illus-
trated by a Rpad Atlas at the end of the book. Fcap. 8vo. (18d%). 2s.

° SCOTLAND. °

Scorranp, Edinburgh, Belrose, Abbotsford, Glasgow,
Dumfries, Galloway, Ayr, Stirling, Arran, The Clyde, Oban,
Inveraray, Loch Lomond, Loch Katrine and Trosachs, Caledopian

Canal, Inverness, Perth, Dundee, Aberdeen, Braenfar, ve,

Caithness, Ross, Sutherland, &c. Maps and Plans. Seventh

Edition (18g8). ¢s. Index-Divectory for 1900.
fRELAND.

IRELAND Dublin, Belfast, Donegal, Galway, Wexford,
¢  Cork, leerlck Wa,terford Killarney, Glenganff Bantry, &c. thth
Edition (1896) Mapg and Plans. gs. s Diidex-Divectory for 1900.

o« ° EYGLISH CATHEDRALS. .

——  SoUTHERN CATHEDRA[,S Wanchester, Salisbury, Exeter,
Wells, Rochester, Canterbyry, Chichestes, afnd St. Albans. With
130 Illustrations. 2 Vols. Crown 8vo. 36s. . .

° o St. Albdns Cathedral, separately, 6s. T e
. .
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* Hapdbooks—ENGLisH, CATHEDRALS—continyed.

-—— EasTern €aTuEDRALS, Oxfprd, Peterborough, Ely,
¢ Norwich, an® Litcole. With go Illustrations. Crown 8vo.. ®21s.
Vg5TERN CATHEDRALS, Bristol, Gloucestgr, Hereford,, =«
Worgestes, and Lichfield. With 6o Iilustrations. Crewn 8vo. 16s.
. s 3 [
WeLsH Cathieprars, Llamdaff, St. David’s, Bangdt,
and $t.®Asaph’s. With Ilwstratipns Crown 8vo., 155.
. . - L)
. —— °*S%. Paur’s Cagueprar. With lllustrations. Crown
8Y0. 105 6d.
N.B--% *booklet, * Thé *Origin ande History of Muwrray's Handbooks for

&  TraveHers,” written by the thivd 70151» Murvam mn be obtained free on
*

ST e
. application. e . ° °

’ .
Haywardy A. A SeLecTion FRoM HIS CORRESPONDENCE.
z.Volg. Crown 8vo. 24s.
Heabane. se¢ \WATCH SONG OF.
. .
Head, Sir’ F. B® Rovar EnGINEER. 8vo. 12s.
—— JoURNEY AcROSs THE PnMpas aND ANDEs. Posg8vo. 2s.
—— StokeRrs aAND PokERs; or, THE L. & N. W. RaiLwav.
o Post 8vo. 25 e . .
o LIFE AND DeatH oF Sir J. BurcoyNe. Fcap. 8vo. 1s.
Heart's Highway, The. A Novel. By Mary E. Wirkins.
Crown 8vo. 6s.
Hebey, Bishop, JournaLs IN Inpia. 2 Vols. Post 8va. *7s.
—— PoreTticar. Works, Portrait. Fcap. 8vo. 3s. 64.
—— Lire oF. see GEORGE SMITH.
Hely-Hutchinson, LLady. Monica Grey. A Novel. Crown *
8vo. 2s. 6d. net.

Henderson, W. J. How Music DeveLopep. A Critical
and Explanatory Account of the Growth %f Modern Music
o Crown 8vo. 3s. net. o
—& Wuat 15 Goop Mygic? Suggestions to Persons
desiring to cultivate a taste In Musical Art. Crown 8vo. s5s. net.
Henry, Arthur. A PriNncess oF Arcabpy. A Novel
¢ Crewn 8vo. 6s.
Henson, Rev. H. Hensley. Edited by. CHURCH ProBLEMS;
AView of Modern Anglicanism. By Various WRITERS. 8vo. 12s.net.
Herodotus. Tue TexT ofF CaNoN RawLINsoN’s TRaNs-
raTioN. Abridged for the Use of Sfudents. By A. J.*GranT, MaA.
eWith Map and Plans. 2 Vo&. Crown 8vo. 12s. .
— THE Srtogy oF THE PErsian WaRs, AS TOLD BY
HeropoTus. By Rev. . €. Taxncock. lected and Arranged se as to
form a Reading Book for Schools. Maps and Plgps. Crown 8vo. 25.64.
Herries, Ed. Memoir or THE Pusric I0IFE oF J. C. HERRIES.
o2 Vols. B8vo. 24s. L o
Hesdin, Raoul. * Ters JourNa® OF A Spy IN PARIS ®URING *
‘H{E'RMGN oF TERROR, JANUARY—]U;.Y, 1794. Fcap. 8vo. s5s.
. . ° ) i [ ]

*
L]
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Hessels, J]. H®* Lex Savica, Tue® TengTEXTS WITH *IUE
. ¢CLOSSES AND THE LExX® EMENDATA. 4to. 42% .
- [ 3 L
Hickstn, Dr. Sydney J. A NaturaLisT IN NorTH CELEBES;
¢ a Narrg.ﬁve of Travels. Map an& Illustrations. 8.vo‘ ®16s. .
. . . .
Highland Lady, Memgqjrs of. se¢ StrRacHEY,
Hislop, Stephen. gt Gtonce SMITH. ..
. * C e . .
Hodder, Edwin. SuccEestive Liveseanp Thoucuts, Brief
Studies, Lﬁterary, Biographica‘l, and Religious, for every Day in the
Year. 8vo. &5, 64. net. o . -
Hodgkin, Thomas. Tug Warss, GATES, ®AND AQUEDUCTS
° orF Rome. With Maps. 8vo. zs. 6d. ee® .
Hodgson, Brian. Tug Lire or. By Sir WiLL1an W, HUNTER,
K.C.S.I. ® With Portraits. 8vo. 14s. . .

Hogarth, David G. ASWANDERING Scyo1&R. Sefond Edition.
With Map and Illustrations. Crown 8vo. . 75. 64.

. PuiLIP AND ALEXANDER OF MACEDON. Two Essays
in Biograply. With Map end Illustrations. 8vo. 14s.

. °
—— Edited by, AUTHORITY AND ARCHZEOLOGY, SACRED
AND PrOFANE. Essays on the Relation,of Monuments to Bilflical
and Classical Literature. Second Edition. 8vo. 16s

Hott;White, R. Tue Lire oF GILBERT WHITE OF SELBORNE.
Based on Letters, Journals, and other Documents in the possession
of the Family, and not hitherto published. With Portraits and
Iilustrations. 2 Vols. Demy 8vo.

* Home and Colonial Library. A Series of Works adapted
for all circles and classes of Readers, having been selected for their
acknowledged interest, and the ability of the Authors. Post vo.

[-]

CLASS A. o
®HISTORY, BIOGRAPHY, @ND HISTORIC TALESe’
Siege of Gibraltar, By joun - The Sieges of Vienna. By

DRINKWATER. 2s. . Lord ELLESMERE. 2s.

The Amber-Witch. By Lady . Sketches of German d.ife.® By
Durr-GORDON.  2s. i Sir A. GORDON. 3s. 6d.

Life of Sir Franci® Drake. By | The Battle of Waterloo. By
Joun Barrow. 2. Rev. G. R. GLEIG. 3s. 64.

: : Autobiography of Steffens. 2s.
o Campaigns at Washington. By The British Poets. By THoMas

Rev. G. R. GLEIG. 25. ® ° CAMPBELL. 35. 6d °
* The French in Algiers. By | gigeorical ,Eseays. By Lord
Lady Durr Gorpon. j2s. o MaHON (Earl STANHOPE). 35.6d.
The Fall-of the Jesuits. By | Lif€ of Lord Clive. By Rev.

o® Count ALEXIS ©E S.A}INT-PRIEST. &. R. GLEIG. 3s. 64. .
4 2s. s, o ° Stokers and Pokers ; Jor, gxe
Life of Condé. By Lord Magon |* L, & N.W. Railway. By Sir
. (Barl STaNHOPE). 35. 64 4 SieFeB."HEAD. 2s.
Sale’s Brigade in Afghapistan. | Life of Munro. By Rev. G. R.
' ® By Rev. G. R. GrEiG. ‘2s. GLEIG. 3s. 64. T e
L ]
.
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© ¢« o CLASS B . - L
WQYAGES, TRAVELS, AND ADVENTURES. .
. . [ ]
‘Journals in Indias By Bishop getters from Madras. Byeh
HEBER 4.2 Vols. 7s. T.ADY. 2se
Travel in the Holy Land. *By 'J—ﬁghland Sports. By CHARLES
Bwand MANGLES. g2s. ST. JOHN.  3s. 6d.
Mgfocco and the Moors. By | Pampas Journeys. By F. B.-
. BrumMMOND Hav. 2s. . HEap. @25, -
sLetters from the Baltic. eBy A | Gatheringse from Spain, By
Lapy. 25. * ce RICHARD FORD. 35. 64.
.New- South Wales. By Mrs. | The River Amazon. By W. I&.
. MEeREDITH. 25, EDWARDS. 2s.
Thes West Indies. By M. G. | Manners and Cystoms of India.
eLEWIS. 2s. By Rev. C. ACLAND. 2s.
Sketches of Persia. By Sir | *Adwentures in Mexico. By
JoHN MaLcorM. 3. 64d. G. F. RuxToN. 3s. 6d.
Memoirs of Father Ripa. By | Portugal and Galicia.e By Lord
ForTUNATO PRANDI.  25. CARNARVON. 3s. 6d.
Missionary Life in Canada. By § The Libyan RQesert. By BavLe
® Rev. J. ABBOTT. 2s. St. Jouwn, a2s.

* > Each work may be had sepavately.

Honey Bee. By Rév. THomas James. Fcap. 8vo. Is.

Hook, Dean. CaurcH DictioNary. A Manual of Refeztence
for Clergymen and Students. Medium 8vo. 12s. .

——— DiscoursEs BEARING oN THE CONTROVERSIES OF THE

Day. 8vo. g¢s.

Hook, Theodore. Lire. By J.G. LocknarT. Feap. 8vo. 1s.

Hope, A. ]J. B. Beresford. WorsHIP IN THE CHURCH OF
¢ ENGLAND. 8vo. ¢s.

.
WorsHIP AND ORDER. 8vo. gs.

‘HYrace: a New Edition of the Text. Edited by Dan

MiLMaN. With 100 Woodcdts. Crown 8vo. 7s. 64.

se¢. EToN—GLADSTONE—MILMAN.

Herns ,of Honour. se ELworTHY.

Hosack, J. Rise ano GrRowTH oF THE L.aw oF NaTIoNs, to
Treaty of Utrecht. 8vo. 12s.

Houghton’s, Lord, Monocrapus. Portraits, 10s. 64.

Houghton’s, Robert, Lord (Ead Crewe), Striy VERSE’S

, 1889-9o. Fcape8vo. ss.

Houtum-Schindler, Gen. A, EaSTErn PERSIAN IRAK
With Map. Sewed, 39. 6d.; bound, 5

Huhn, A. Von. STRUGGLE OF BuLcgriats For INDEPENe,
BENCE UNDER ALEXANDER Crown 8vo.* ga .

Huxsh Marcus « B, GREEK TBRrA-COTTA STATUETTES.
W:th many Collotypes Crown®to. 21s.

Hum.e, The Student’s. se¢c STUPENTS' MaNuALs. .

L]
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o ]
Hunnewell J-. F. Encianp’s €HR0\'10LE IN  STONE.:
¢ Cathedrals Churches, &c 8vo. - 24s* Q ’ ee
Hunder, Sif W. W. e HopGsON. « * © ¢
,Hutchinson, Gen. Doc Breaging, with Odds "gad Ends

for th?ﬁe who love the Dog and the Gun Withy 40 Iljustrations.
. 1oth Edition. Crown 8vo._ 7s. 6d.

*+* A Summary of t e Rulgg for Ga.mekeepers ° 15

Hutchmson Horate, and°De Crespigny, Rose C- THE
NEw FOREST: its Tradmons Inhabifints, and Customs. With
Mlustrations. Sgcond Impussioy Crown #v0. 7s.6d. o ®

Hutton, H. E. ¢ Princiria GrzEea; an Introduction tohe
Study of Greek Sixth Edition. éxown 8vo. 3s. 64.

Hutton, J. ]AMES AND PHILIP vAN ARTEVELD: EpiRodes o‘f
the XIV Century. Crown 8vo. 10s. 6d. hd

L J
Hymnology? Dictionary of, se JuLian. o
Iceland. se¢ CoLEs—DurferRIN—HANDBO®K OF IDENMARK.
India. se¢ DurreriIN—ELrHINsSTONE—HANDBOOK—LyALL—
¢+ SMITH—TEMPLE — MoNIER WiLLiaMS—GRANT DUFF.
In Tuscany. ,s¢¢ CARMICHABL.
Irby, Hon. C. L and Mangles, ]. TraveLs IN EcypT AND

Nusia, SYRIA 4ND THE HoLry LAND. ¢Post 8vo. 2s

Italian Painters, se¢ KugLER-MORELLL

Jamhes, ¥. L. Tue WiLp TriBes oF THE Souban; with
an Account of the Route from Wady Halfa to Dongola and Berber.

With Chapter on the Soudan, by Sir S. Baker. Illustrations
8vo. 21s. Popular Edition. Crown 8vo. 7s. 6d.

James, Rev. T. Tur Frower Garpex. Fcap. 8vo. 1s.
—— Honey Bee. Fcap. 8vo. 1s.
see AsOPys FABLES.

—— see PravErR Book. o -
Jaleson, Mrs. Lives oF Thg EARLY ITALIAN PAINTERS—

AND THE PROGRESS OF PAINTING IN ITALY—CIMABUE 10 Bassano.
With 50 Portraits. Post 8vo. 125.

Jannaris, Prof. A. N. A Pocker DICTIONARY4OF CHE
MopERN GREEK AND ENGLISH LANGUAGEs. Fcap. 8vo. 1o0s. €4

Japan. see Biro—HanpBook—BRIDGES.

Japanese, Things. se¢ CHAMBERLAIN.

Jeffery, Walter. A Cevturs oF OURr SEA SToRY. ¢lllus-

. trations. Crown 8vo. 6s. . e .

see BECKE. ° P

)ekyll Joséph. , CORRESPONDENCE WITH HIS SISTER-IN-Law,
Lapy GERTRUDE LOANE STANLE\ 1818—1838. Edned by -the
Hon. AL&ERNON BOURKE. 8vo.q 16s.

. ©
+ Jelf, & A. Ewiween’s JOuraky. A Fary Tale for Chlldren
and Young Readers, Ulustrations Populay Edition® 8vo® 6s,
[ 3 - . .
L]
L]
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L
Jeuks, E. Law anpe®Poritics 1IN THE® MIDDLE AGES.
8vo. 12s.
Jenmngs L. ‘_[ FfeLp Patus Al\'ID GreEN *LANES ; ; OR,
W.C,Ks IN SURREY AND SWsSEX. Popular Edition. ® Wlth Illustra-e
. tions. Cgown 8vo. 6s:
Jervis, H. W. HisTorY or Franae. se STUDENTS Manuar’s.

Jesse, +EYward. GrefNingg * 1IN NaTuraL HisTory.
. Fcap. 8vo. 35.6d. o

John Lharity. A Ngevel. By H. A. Vacugrr. Crown 8vo. 6s.
Jq.tmsons, Dr. Samuel, LiFe. sec Bosweld.

Journal of an English Spy in Parls from January tg e
« Judy, 1704. By Raour Hespin. Fcap. 8vo. 55.

Journgl of Comparative Legislation. Quarterly. 8vo. 58,

* Jowett, Benjamin. Tre EPISTLES oF St. PAUL TO THE
THESSALONIANG, GALATIANS, AND® RoMmans. Edited and condensed
by LEwis CAMPBEL‘L M.A., LL.D. 2 Vols. Crown8vo. 7s.64.net each.

—— CoLLEGE SErRMONs. With some short Addfesses to

Communicants. Third Edition. Crown 8vo. 7y 6d.

¢« —e B1oGRAPHICAL AND MISCELLANEOUS SERMONS.
o Crown 8vo. 7s.6d.

—— DoctrinaL SERMoNs. Crown 8vo. 7s. 6d.
—— Lire. By EveLyn AssotT, LL.D., and the Rev. Lewis

GampBeLL, LL.D. Portraits and Illustrations. 2 Vols. «8v3.  32s.

—— A SerLECTION FROM HIs LETTERS. By EvELYN ABBOTT,
LL.D., and the Rev Lewis CampBerLr, LL.D. With Portrait.
8vo. 16s. d

Julian, Rev. John, D.D. A Dicrionary oF HYMNOLOGY.

Setting forth the Origin and History of the Hymns in the Principal
ymnals, with Notices of their Authors, &c., &c® Medium 8vo. 4zs.

Kegne, H. G. Tue LiteraTUrRE OF France. Crown 8so.
*e 35. (University Extension Mangals.)

Kirkes’ Handbook of Physiology. New and thovoughly
Revised Edition. By Professor W, D. HaLrisurToN. With over
¢ 650 Jllustrations. Large Crown 8vo. 14s.
Knapp, Professor William I. Lirg, WRITINGS, AND CORRES-
PONDENCE OF GEORGE BoORROW, 1803—-—1881 Demy 8vo. 2 Vols.
With Portrait and Illustrations. 3zs.
L]

—— LavENGRO. s BorrOwW. . .

sRomany Ryr, se¢ BorRow. .
ng’ht A. Let. A Sea-Kinc’s Mipguipman.  An Epispde

in the Life of the famous’Lord Cochrahe. A tale of Adventure
12 full-page Illustrations.s Crown 8vo. 6s. ° .

nght, Prof. W. TaE PHiLoSOPHY ©FeTHEe BEAUTIFUL.
Two Parts. Croyn 8vo. 3s. B4. eadh. (University Extension Ma;mals)

—— Lorp MONBODDO, AND sofiE OF HIs CONTEMPORARIES,
Wlth Portraits. 8vo. 16s. .
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Krehbiel H. E. How 10 LlSTh\ TO Husrc Hmts'&nd
oSugges;mns to unfadght lovers of the oArt. Illustrationa.
@rown 8vo. 5s. net.

[ ]
Krisch, Ur W.  Tur TeeryicaL ScHoors® FRENCI ,

., GRAMMA.R 8vo. 2s. 6d. ® . .
Krout, Mary K. ngA‘h AN REVOLUTION. . o Crown 8vo.
aos. 6d4.° .

Kugler’s Handbook of Paintinges The Italiah Schools
of Paintipg. S§vth Edition, reyised. By $ir HENRY LAYA,RD G.C.B.
With nearlyd'sz Illustrations. 2 Vols 8vo. 30s. ,

The German Flemish,e and Dutch Schools.’ New

° Edition, revised. By Sir J. A. Crowe. With 60 Ilk15tra310ns

2 Vols. Crown 8vo. 24s.

Landor, As H. Savage. ALONE WITH THE HAIR? AINL e
OR, 3,800 MILES ON A Pack SaDDLLE I~ YEz0, AND A CR®ISE TO
tHE KuriLe Iscaxp®  With Map and, mahy Tilustrations by the
AUTHOl\ Medium 8vo. 18s.,

Lane, °E. W. Account or THE ManNERs axp CUSTOMS
oF MODERN EGyPrians. WithIllustrations. 2 Vols. Crown 8vo. 1zs.

~——- Camro Firry Y£ars Aco. Edited by Staxiey PaNE-
Poore. Crown 8vo. 6s. o e

Laud, Archbishop, Lirs anp Tivmes or. By Rev. C. H.

o SimpriNsON. With Portrait. Crown 8vo. 10s. 64.

Lawless, Hon. Emily. Major Lawrexce, F.LsS.: A
Novel. 3 Vols. 315. 64. Cheap Edition. 6s.

~——  Prain Frances Mowsray. Crown 8vo. 6s.

Law without Lawyers. An Epitome of the Laws of England
for Practical Use. By Two BARRISTERs-aT-LAaw. Large 8vo. 6s.

Layard, Sir A. H. NINEVEH aND 1Ts Rewmaixs. s With
Illustratmx?s Crown 8vo. 7s. 6d.

—o— NinevEH AND BaBvron. Illustrations. Crowne8vo.
7s. 6d. °

—— EarLY ADVENTURES IN PErsia, DBaABYLONIA, AND .
Susiava. Portrait, Illustrations and Maps. 2 Vols. Crown 8vo.
24s. New Populay Edition. Crown 8vo. 7s. 6d. . .

Leathes, Stanley, PracricaL Hesrew GramMar. With the
Hebrew Text of Genesis i.—vi., and Psalms i.—vi. Crown 8vo. 7s. 64.

Leslie,C R, HA\IDBOOK FOR YOUNG PainTErs. Post 8vo.

L]
7S.

sLesser Destlmes. ANovel By SamuewGorpon. Cr%Byo. 6s.

Leto, P. EIGHT MQNTHS AT ROME DURING THE VATICAN
CouNcIL, 8vo 12s.

* Letters from°a Mourning City. se¢ MunTHE.
Letters from fhe Shorgs of the - Baltxc. By %, Ly,

o Post 8vo. zs. o

Letters from Madrag durmg the Years 1836~ 1839 By
A Laby. , Post 8vo.  2s.
©
L] e .
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9ewis, M. G. ’)URNAL OF A RESI.DENCE AMONG THE NEGROES
. IN THE WEsTe INpIES. Post 8vo. gs. .
Lewxs‘ 4. Hayter. True Hory PracEs oF ]EQUSALEM. 8vg. o
108 6d. °
L:ex Sulici. sees HesseLs. . L3

Liddell, Qean. HisTory oF RoME. see STUDENTS’ MaNUALs.

" A Memoir. By the Rev. H. °L. Trompson. With
« Photogravure Pctraits and Illustrations. 8vo. 16,

Lill$,sW. S. Tur'Grear BnigMa. 8ve. mys.

4. Four HUMOURIS'rs oF PHE NIJETEENTH CENTURY.
. chkens Thackeray, Géofge Eliot, Carlyle. *8vo. 10s. 64. o

FHzST PrincipLEs IN PoLitics. 8vo. 14s. .
Lmd- ]enny, the Artist, 1820-1851. Her easly Art-life and
. Drama.tlc Career. By Canon gcorr HorrLanp, M.A., and W. S.
Roc®#sTrRO.  With Portraits and Ilufrations. Crown 8vo gs.
Lindsay, Lord. SKETCHES «oF THE HISTORY OF CHRISTIAN
ART. 2 Vols. Crown 8vo. 24s.
—— ETrUSCAN INSCRIPTIONSMANALYSED. 8vo. 12s.
Li8pings from Low Latitudes. se¢ DUFFERIN.
Little Arthur. sc¢ ARTHUR.

Livingstone, Dr. First ExpEDITION TO AFRICA, 1840-1856.
JMaps and Illustrations. Crown 8vo. New Edition. With Notes by
*Mr. F. S. ARNOT. 5s.

—— SecoND ExPEDITION To AFRICA, 1858-64. Illustrations.
Crown 8vo. 7s. 6d. .

——— LasT JournaLs IN CENTRAL AFRICA, TO HIS DEATH.

By Rev. HoracE WALLER. Maps and IHustrations. 2 Vols. 8vo. 15s.

* PersoNaL Lire. By WM. G. Bramgie, D.D. With

) Map and Portrait. Crown 8vo. 6s.

L8h, Lord. PersonaL NarraTivE oF Lorp ELcIN's
EmBassy 1o CHiNa. Thi# Edition. With Portrait and Ilius-
trations. Crown 8vo. 2s. 64. net.

Lockhart, J. G. An~cient SpanisH Barraps. Historical

*" an& Romantic. Translated, with Notes. Illustrations. Crown 8vo. 5s,

—— Lirr or Tueopore Hook. Fcap. 8vo. 1s.

Lodge, R. History or MopErN EUROPE. see STUDENTS’
ManwaLs.

Lon on: Pastand Present¢ its History, Assoc1at10ns and

raditions. By®Hexry B. WaeaTLEY, F.S.A. Basedon Cunnmg-
ham’s Han8boBk. Lzb(ary Edition, on L"ud Paper. 3 Vols Megdium
8vo. £3 3s.

Longridge, George. Ao HISTORY OF THE OXFORD Missiones

. Tﬁ) Carcurta. With a Preface by the® BigHOP «OF ROCHESTER.
ustrations. Crown 8vo. ®75. 6§.

Loudon, Mrs. GarbeNiNG rom Lapies. With Dirdctions
arti 6Salenda.r of Operations for Every dlonth. Woodcuts. Feap. §o.
'y. . .

»
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Love Letters, £An Englishwoman' 12100. " 5. met. oo
Lubbock, AlJfred. MeydRriEs oF ETopN aNDoETONIANS, AND o

SOME REMINISCENCES OF SUBSEQUENT CRICKET, with, a Chapter
. on Boy’®? CHances aT EToN, byethe late Rosin Lumidck, K.S.*
e, Portraits and Illustrations. La.rge Crbwn 8vo. gse o
Lubbock, Miss. , Some Peor RELiEF QUESTIONS. With a
P;eface by the Right Hoh. @ir J. Pussock, Bart., M.P. Crown 8vo.
7s. 6d.
Luffmann, C. B. A Vacasonp v Spain.  An Acco‘pnt of
a Journey én Foﬁt Crown 8vb. 6s.

Lumbholtz, Dr. C. JAmoNGeCANN éBXLS. An Account of Féur

° Years’ Travels%n Australia, and o amp Life among the Aborigines
of Queensland, With Maps and 120 Illustrations. Medinm 8vo. 245,

Lumsden, Sir P., and Elsmie, G. R. LUMSDEN ®F THE
GuipEs: A Sketch of the Life of Sir Harry Lumsden, his Services
in the Afghan Valley, Punj3b and Frontier Gampaigi, and of the
Raising of the famous Corps 6f Guides. Portraits, Maps and

. MluStrations. 8vo. Second Edifion. 7s. 6d. net.

Lushington, Rev. F. de . SerMons To YounGg Bovs,
delivered at®Elstree School. © Crown 8vo.  3s. 6d.

Lux Mundi. sec Gore.

Lyall, Sir Alfred C., G.C.B. Aswutft StubIES; Rehglous

. a.nd Social. New Edition. 2 Vols. Crown 8vo. gs. each.

* Tae Rise or THE BritisH Dominiown in Inpia. ,From

the Early Days of the East India Company. (University Extension

Manuals.) With Coloured Maps. Crown 8vo. 4s. 64.; also Library

Edition, with considerable additions. 8vo. 12s. net.

Lyell, Sir Charles. STupenT's ELEMENTS oF GEOLOGY. A

New Edition, entirely revised by Professor . W. Jupbp, C.B,, F R.S.
With 600 Illéstratlons Crown 8vo. os.

Lyell, K. M. GroGrapHICAL HANDBOOK OF ALL THE KNOWN
©® FPerns. Crown 8vo. 7s. 6d. 4
Lyndhurst, Lord. see MarTIR °

Lysons, Sir Daniel. Toe CRIMEAN WAR FROM FIRST TO LAST,
With Illustrations and Plans. Crown 8vo. 12s.

— Eariv Reminiscences. Illustrations. Crown 8vo. 9s.
Lyttelton, Arthur} Bishop of Southampton. THE PLACE oF
MiracLEs IN ReLIGION. The Hulsean Lectures for 18g1. Cr. 8vo. 5s.
Bytton, ord: GrenavgriL. Books L. to VI. 2s. each.
— ” ® 2 Vols. Fcap. 8vo. wmas.
Ma,cCarthy, James. SURVEYING AND EkPrORING IN Siam.
* With a Chart, MapPand 77 HlustPatibns. Demy 8vo. 10s. 64. net.
- McClintock, St I, NARRATIVE ©F THE DISCOVERY OF THE
FATE om SIR oﬂN FRANKLIN AND HIS COMPANIONS IN THE ARt:nc

Seas. With I lustraugnsc CroWn 8vo. 75, 6d. .
Mac8onald, A.. Too La?e For GoRDON aND KHARTOUM.
o Crown Svo 12s. . .

L4
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Mracdonald, Rgnald® Tue Sworp or’ Tae Kine. ‘A
Romance of thg tlme of William of Qrange. Crown 8vo. e6s.
. McKendrick, Prof,, *and Snodgrass, Dr. THE Pu%sioLocy
or®mie Senses. With IRistrations. (University E’tmszon Mzmualsf
o Crawn 8vo. 4s 64. °
Macgregor, J. Ros Rov ox THE JORDAN, NILE Rep SEA,
GENNESARETH, &c. A Cafloe Crijse in Palestine atd Egypt and the
*WVaters of Damascn&s With 70 lustrations. Crown 8vo. 7s. 64.
Macgregor, Sir Wyn. Britisu NEw Gyinea: Country and
People Map and Illustratiohs. 4s.
Mackail, J. W. Latid, [ ITERATURE. -(bnivewsz‘ty Extension
* Maguals) Crown 8vo. 3s. 6d. ¢ .
Ma.cka.y. Thomas. A Prea ror LiBerTY: An Argument
#gainst Socialism and Socialistic Legislation. Eesays by Various
e WrITERS. Post 8vo. 2s. .
Tut EncPisg Poor; A'Skétch of their Social and
Economic History. Crown 8vo. 7s. 6d: .
—— A Poricy oF Free ExcHange. Essays by Varfous
‘WRITERS on the Economical arél Soc1a.1 Aspectsof Free Exchange.
® 8vo. 12s.
—a— MeTHODS OF Social. RerorMm; orR, THE TRUE AND
FALSE METHODS OFDEALING WITH THE SOCIAL CONDITION OF THE
Poor. Crown 8vo. 7s. 6d.

L]
—— ,LiFE oF Sk JouN FowrLer, Bart. A Record of
Engmeermg Work, 1834-—1898. Photogravure Portraits and many
Illustrations. 8vo.

Macnaghten, Chester. CommoNn THOUGHTS ON SERIOUS
Suejects. Addresses to the Elder Students of Raj Kumar College,
Kathiawar. With Portrait and Illustrations. Edited by RoBERT

o WHITELAW. Crown 8vo. gs.

Macpherson, Wm. Charteris. Tue BarbyaGE aND THE
" @ SENATE; OR, THE HoOUSE OF LORDS IN THE PAST, THE PRESENT,
‘e anD tHE FuTUrRE. 8vo. 16

Madison, Dorothy Payne. ~ By Maup WILDER GOODWIN.
With Portrait. Crown 8vo. 35s.

Mahong Lord. szz StanHOPE.
Maine, Sir H. Sumner. A brief Memair of his Life. By
the Right Hon. Sir M. E. Grant DuFrr, G.C.S.I. 8vo. 14s.

—— Ancient Law: Its Connection with ther Eagly Histogy
of Society, and its Relation tg Modérn Ideas. 8vo. o¢s.

——~ VILLAGE CoMMUNxTIEs IN THE EasT aND WEST. 8vo. gs.

——  Earvy HisTory oF kNsTITUTIOMNS, 8vo. gs. .
DiSSERTATIONS ON.EARLY Law AND CeostoM. 8vo. gsa,
JOPULAR GOVERNMENT. 8vo. 78 6d. o

o InTERNATIONAY [AW. 8vB. «7s. 6d. .

Major.Lawrence, F.L.S. - ANovel By the Hon. EMiLy
sLaweEss. 3 Vols, Crown 8vo. 315" 64. Cheap Edition. 6s. ®
L J
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Malan, Rev. Solemon Cezsar, D.D.°sLire, By his Sog, °
Rev.A. H. MaLaN. With Pprtraitand 1llustratichs. Demy 8vo. 18s.
Malcofm, Sir*]. Skerc#es or Persia® Pos? 8vo. 3s. 6d.
L] B
Mallet, C. E. ¢T'ue FrencH RevoreTion. Crown 8voe®3s. 6d.
o, (UniversitPExtension Manuals.) ‘ R . . .
Mallock, W. H. PRrOPERTY®ND PROGRESS : Social Agitation
in Kngland.e Crownévo. °65..° s ° .
Marcia. A Novel. By W. E. Norrgs. Crown 8vos° 6s.

Marco Polo. 52 Brooks—YULE. . . ®
Mariette. Histogwor Ecypr. see dBRODRICK; . .o
- . Ll .
*Marindin, G. E. se¢ Bracurorp? * . .
. SMaLLER HisTory oF GREECE. s¢¢ SMITH'S ?MALLE'R .
HISTORIES. o .
L]
see Our Navar HEROES, .
1 ° N (-] d f
see STUDENTS’ HisTorY 0B GREECE. se¢ STUDENTS
JManwars, . .

Markham, C. R. Peruviavy Bark: Chinchona cultivation
in British India. 8vo. J4s. 4 o

Markham, Mrs. History or Engranp. From the First
Invasion by the Romans, continued dogn to 1880. Woodcu®s
Small Crown 8vo. 3s. 6d.

——— * HisTory oF France. From the Conquest of Gaul by
Julius® Ceesar, continued down to 1878. Woodcuts. Small Crown
8vo. 3s. 6d.

—— History oF GErRMaNY. From its Invasion by Marius
to the completion of Cologne Cathedral. Woodcuts. Small Crown
8vo. 3s. 64.

Marsh, G. P. StubpenT's MaNuaL oF THE ENcigsh
LanGuage. Ry Dr. Wu. SmitH. Crown 8vo. 7s. 6d.

“ Martello Tower.” AT ScHooL aND aT SEa. Sketchesf -
Life and Character at Harrow ingthe Forties, and subsequentlIn
the Royal Navy. With Illustrat®¥ns. 8vo. 16s.

Martin, Sir Theodore. Lire oF Lorp Lynpuurst. With °
Portraits. 8vo. 16s. . .
Martineau, John. LiFe AND CORRESPONDENCE OF SR BARTLE
FRERE, Bart., G.CB. 2 Vols. 8vo. 32§
Tue TransvaaL TrouBLE: How it Arose.  Second
. Edition,”l‘ent.h Thousand., Crown 8vo. Sewed, 1s.
Maudslay, A. P., and A. C. & Grimpsg AT -GUATEWALA.

Some Notes on the Ancient Monuments of Cen§raleAmerica. With
sMaps, Plans, 74 Phetogravures, andeother Illustrations.  4to.

. £44s.net. o .
Maurel’s CHA.RACT::R', AcTions, &c., oF WELLINGTON. Is. 6d.
Mayo, Lieut. SporT IN ABossiNfa: Marel) and Tackazzek.
Créwn 8vo. 125 o s 0
Medical Jurisprudences sec Poore. oL
L]
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. Melvxlle, Hermann. TypeE; or, THE MaRQUESAS ISLANDhRS

With Memoir, #aps, and Illustratlons Crown 8vo. 3s. 6d.

s Owmoo; Adventures in the South Seas. With Memoir,
. Maps,eand Illustrations. Crown 8vo. 3s.64d.

* Mends, B. S, Lire or ApwmiraL Sir W. R. MENDS VVit}l.

* Portfaits and Illustrations. 8vo. Jg6s.

Menzies, Adlan. HisTory eF RguemN (U‘mvegszty Extension
Manuals) Crown 8vo. 5s. .
Merrlok Leonard. T}?E WORLDLINGS AN:)vel Crown 8vo.
L 4 e
Meq'edlth ‘Mrs. C. Notms anp SKETCH}?S'OF New SouTtH

. WALES DURING A RESIfE®CE IN THAT Colowy FROM 1839-1844,
o Pott 8yo. 2s.

Meyers Practical Dictionary of Cookery. 1,200 Tested

. JLecipes, arranged Alphabetically. With Index qa.rranged under
Courseg. 7th Ihousand 8vo. %s. 64 net.
Michael Angelo, Lire oF.e see WiLson. . | °

Mill, Dr. H. R. THe ResLv oF Nature: An OStline. of
Physiography. With 19 Colo d Maps and 68 X irtrations and
o Diagrams  Crown 8vo. niversity Extensio® Manuals.)

MﬂJer Wm. A DICTIONARY OF EncLisH NaMmes oF PrLanTs

applied among Engligh-speaking People to Plants, Trees, and Shrubs
Latin-English and English-Latin. Medium 8vo. 12s.

Millingen. see VAN MILLINGEN. o'

Milman’s, Dean, WoRks :(— ¢

History oF THE JEws, from the Earliest Period down to
Modern Times. 3 Vols. Post 8vo. 12s.

EarLy CHRISTIANITY, from the Birth of Christ to the
Abolition of Paganism in the Roman Empire. 3 Vols. Post 8vo. 12s.

Latin CHRISTIANITY, including that of tle Popes to the
Pontificate of Nicholas V. g Vols. Post 8vo  36s.

° ®

‘BlanDBOOK TO ST. PAL)L’S CaTHEDRAL.,  Woodcuts.
10s. Ad.

Quinti HoraTit Fracct OpEra.  Woodcuts, Small 8vo.

o 75. Gd.

FarL or JerusaLEM. Fcap. &vo. 1s.

Milman, Dean, D.D. A BiograpruicaL SketcH. With
Selections from his Correspondence. By his Son, ARTRUR MILMAN
With Portrait. 8vo  16s. L4 .

Milm®n, Bishop, 3.D. Lirf® Wlth a Selection from his
Correspondenc&and Journals. By uIs SisTErR. Map. 8vo. 12s.

Miln, Mrs. Louise Jordan.* LittLe PoLk oF Many Lakps.
kn Account of Piccaninsies, Papooses, Bambm.s and other Bairns..,

. ‘Vlany Illustrations. 8vo. 12s.

Mtlne, David, M.A. A °REeapagLE DICIIONARY OF THE
ENGLISH IANGUAGE * Etymolegically arranged. Croéh 8vo
7s06d. * *

. L]
‘e .

OF VORKS IN PRINT. ' 30 °



‘ . . b4 6 ® L] L 4 °

.40 MR.« MURRAY'S COMPLE‘TE CA,TALOGUE

Mmchm ] G.. GROWTH, OF FREJEDOM IN *THE BALW .

PENINSULAR. With Notes Crown 8vo. 10s%%d.
¢ Mint8, Wme Locic, INDUCTIVE ANP DPefucTive. With ®
. Dlagramso Crown 8vo. 4s. 6d. (,Uniuersz’ty Extension Mgwals.) .
MISS Blake of Monkshalton. A Novel. ByelsageLraO.
Forp. Cfown 8Bvo. 55, o *

Mivart, St. George. THE LCaT® An Introducfiom to the
Study of Backboned Animaf$, especially Mammals 200 Illustfations,  »

Medium 8vo. 30s. .
—— THE GROUNDWORK OF SCIENCE. (Progressive® §cience
Series) 8vo. ®s? .
* Moberly, Professor R. C. MINISTERIAL PRIESTHooQ Sit
. Chapters preliminary to the Study of the Ordinal. Seeoﬂd Ediffong
with a new Preface. 8vo. 14s. . .
—— ATONEMENT AND PERSONALITY. Demy 8vo. o ¢

Modern Domestic Codkery. Adapted forPrivaté Families.
By g Lapy. Woodcuts. Crowa Bvo. 35

Moha.med Khan, Sultan. Tur ConsTITUTION AND Laws
OF AFGHANI.TAN 8vo. Se@ed, 25 64 net.

Monboddo, Lord. see KnicuT. ° *
Monica Grey. A Novel. By Ladp Herv-HuTcHinsON.

Crown 8vo. 2s. 6d. net.
Morthly Review, The. 4to. 2s. 6d. net.

Moore, Thomas. LiFe anp LETTERS OF LoORD BYron.
see BYRON.
"+ Morelli, Giovanni. Irtavian Painters. Critical Studies of

their Works. With an Introductory Notice by Sir HENRY Lavarp,
G.C.B. With numerous Illustrations. 8vo. R

Vol. I. THE BQRGHESE AND DoRria PAMPHILI GALLERIES IN RoM#®. 155.
Vol. 1I. THE GALLERIES OF MUNICH AND DRESDEN. 158. )
: °
Mdseley, Professor H. N:  NoTes BY A NATURALIST DURGNG
THE VOYAGE OF H.M.S. « CHALRENGER "’ ROUND THE WORLD. With
a Memoir of the Author. Portrait, Map, and numerous Woodcuts. .
Crown 8vo. gs.
Motley, John Lothrop, THE CORRESPONDENCE OF. With
Portrait. 2 Volse 8vo. 30s.
— History oF THE UNITED NETHERLANDS: from the
Death,of William the Silent to the Twelve Years’' Truce, 1609.
Portraits. 4 Vols. Post*8vo. 6s. each.
. L1rE AND DEATH OF JOHN OF BARNEVELD Tllustratiens.
.2 Vols. Post 8vo. 12s.
Mozley, J-*B. TREATISE ON AUG‘USTINIAN DocTrINE oF
o* PREDESTINATION. oCrown 8vo.  gs. ¢
Muirhead, ]ohn M. Tue EgEMBNTS OF ETHICS Crovy, 8\«)
. kY (Umverszty Extension Maf‘uals) . o
—— CuAPTERS FROM ARJSTOTLE’S ETHics. Crowa 8vee 7s. 64.
- A

.
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Mummery, AL F, and‘Hobson,] A. Tue PHYSIOLOGYOF
INDUSTRY : &mg an Exposure of certain Fallacies in exlstmg
Theories o®Pdliticgl Economy. Crown 8vo 6s. «

Munrq, *Eneas. Tue LogusT PLAGUE AND ITS, SUPPRESSION
Nuﬂ')eroys Illustrations. 8vo. 24s. net. .

Munro, Sir Thomas. se¢ GLE. ..

Munthe, sxel.  Vacariee.  Cgown 8vp. “6s.6

——* IaETTERS FROMgA MOURNING CITY. A Personal Account
5( Naples in thg Days of the Plague’ m x884 Second Edition.
*Crown 8vo. 6s.

Murray’s Handy Classical Maps. Lls} of Maps at present

. in preparation :—

. sGalflaee - - - - - - Onesheet, 25 cloth; 1s. net, papw
*Brifanflia - - - - - One sheet, 2s. cloth; 1s. net, paper.
*Hispania - - - - - One sheet, 2s. c’oth 1s. net, papey.
Graecia! Northern Greece ¥ Buwo sheets in one gase, 3s. cloth;

| South and Peloponstesus | 15. 6d. net, paper.
Asia Minor and Mare Aegaeum - Two Maps on one sht, 2s éloth ;

1s. net, paper.

*Germania, Rhaetia, Illyria } . ® -
Moesia ete. 4 4 Gne sheet, 2s. cloth 1s. net, paper

¢The Roman Empire ° - - - Two Maps on one sheet, 2s. cloth ;
(at different epochs) 1s. net, paper.
*Itafia | Northern Italy ) (Two sheets in one case, 3s4cloth;
| South and Sicily | | 1s.6d. net, paper.‘ .

*Palestine, Syria, and part of .
MesoI;otamla, and a Map} le::fzyflgltaésa ;Z’fme sheet, 2s. cloth ;

showing St. Paul’'s Voyages
Egypt and the Eastern Empires - (Ton S%?;S PZ};?B sheet, 2s. cloth ;

. An Index is bound in each case.
** By cloth is meant, that the map is both mountefl on cloth and also
bound in a cloth case. By paper is meant, that the map is bound,
& unmounted, in a paper case. .
L Where there are two or mpre maps on one sheet there arealso two

or more indexes—one for edfth.
* Now ready.

Murrag John. A PuBLIsHER AND His FRIENDs: Memoir

Correspondence of the second John Murray, with an Account of
the Origin and Progress of the House, »768-1843. By SaMueL
SmiLes, LL.D. With Portraits. 2 Vols. 8vo. 32s.

see (G;IBBON, .

Murgay, A. S. A HisTory ¢F GREEK SCULPTURE FROM THE
 Eariiest TiMe®. With 130 Illustrations. 2 Vols. Medium 8vo. 36s.

HANDBOOK OF GREEK ArcuzEoOwWOGY. Sculpture, Vases,
Bronzes, Gems, Terri-cottas, Architecture, Mural Paintings, &c
Many Iliustrations. Clown 8vo. 18s. . ®e

Murmys Guides. s HynpBgOKs. e
Murray’s Magazine.. Vols. I, ta'X. 7s. 6d. each. @
Murray’s Cyclist’s Road "Book., se¢ CvcLisT,

L[] L)
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Napier, General Sir Charles. His sLire. By the Hon.®
Wn. NapiEr Bruce. With Portrait and Maps. ©Crown 8vo. 12£°
* Napierp Genegal Sir Gearge T. PassaGeE® 18 HIS EaRLY ©
. MiLi®ary LiFe. Written by niMseLr. Edited by his Som, general .
. ® Wwm. C. E. Marier. With Portrait. ®Crown 8vo. 7s. 6d.
Nagpier, Sir Win. Encrisu_BaTTLES AND SiEGEs dF THE
PENINSULAR WaABR. Portrai},o Post gvo. ss. ‘.
Napoleon 1. * ConripENTIAL® CORRESPONDENCE WITH  HIS
BROTHER JosEpH. 2 Vols. 8vo. 26s5. © -
Nasmyth, Jameg. AN Aurosiograray. %Edited by SavEL
SMmiLes. With Berérait and 7° Illustragions. Post 8vo. ss. 6d.; op
N lavge paper, 16s. . P .
—=o Tur Moon: considered as a Planet, a World,,and &
L] Satellite. With 26 Plates and numerous Woodcuts, Medium8vo. 215. ¢
Navy and thee Nation. By James R. TuursrieLp, M.A,,
and Lieut.-Col. Sir G. SvpeNgam CLARKE, R.E. _Maps. ,8vo. I4s.

Nazarbek, Avetis. THROUGH THR STORM® Bictures of Life
in Armenia. With a Preface By Professor F. York PoOWwELL.
rown 8vo. 6s.

Newbigin, Marien. Coroyr 1¥°Nature: a Study in Biology.
Crown 8vo. 7s. 64.

New Forest. se¢ Hutchinson. o

Newman, Dr. G. BacTErIa. (Progressive Science Sevies.)

ugnerous Photographs of Apparatus, Micro-Photographs of Actual
Organisms, and other Illustrations. 8vo. 6s. *

Newman, Mrs. Becun ix JesT. 3 Vols. 31s. 64.
.New Testament. With Short Explanatory Commentary.

By Archdeacon CHURTON, M.A., and the BisHOoP oF St. DAVID'S.
With 110 authentic Views, &c. 2 vols. Crown 8vo. 21s.

Newth, Samuel.  (FirsT Book oF NaTuRAL PHILOSOPHY : ®an
Introduction to'the Study of Statics, Dynamics, Hydrostatics, Light,
eat, and Sound. With numerous Examples. Crown 8vo. 3s.68,

-—— ErLeMENTs oF MEecHanicsy including HyprostaTich,
With numerous Examples. Crown 8vo. 8s. 64.

—— MaTtuematicaL ExamprLes. Crown 8vo. 8s. 6d.
) [ ]

Nicholson, John. se¢ TrOTTER.

Nimrod. On THE CHacE—TurrF—aND Roap. With Portrait
and Plates. Crown 8vo. 3s.

Nixon, John. ¢ VINCENT

Nogris, W. E. Marcia. A No%el. Crowp 8vo. 6s. e

North, Lord. see DoxNE. .

Northcote, Sir J. see *HamiLton.” ¢
. Norway, Arthur °H... Parson PeTfr. A Novel. Crowpn

8vo. 6s. ° ¢ - ® .
O’Conngll, Daniel. sec FrezfsTrICK. ,  ° .
Old Deccan Days. se [RERE.* . s

. L4 o . .
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* Oljver, Thomtas, M.D,* Edited by. DangErous TraDEg.
Thé Historica® Social, and Legal Aspects of Industrial Occupa-
. tions as affesting Pyblic Health. By.a number of Experts.¢ With
Ilustgations. Demy 8vo. .

« On the Wing of Occasjorls, se¢e Harris. . ¢

On'ions,.Oliver. *Tur CompLEGT BacueLor® A Novel.
2s 6. met. . o * * .
. Ormathyaite, Lord. AstroNoMY AND GEOLOGY COMPARED.
Cgown 8vo. 6s. b .
OrnsByw R. MEewmorks aND CeRRESPONDEMNCE @F J. R. Hork-
o DCOTT. 2 Vols. 245. o . .0
Qssington, Vistount. see® DENISON. ‘. .
Qtter,"Rs H. WinTERs ABroaD. Information respecting
place® visited, &c. Crown 8vo. 7s. 64. .
OureNaval Heroes. A Series of Biographies. By Various
WriTirs. Edited by G E. Ma#ino#. With a Preface by Lorp
CHARLES BERESFORD. PoPtx;aits, 8vo. ,
Ovid Lessons. se¢ AINGER. LA

Owen, Professor. LirFe axpD GORRESPONDENGE. Edited by

® his Grandson, Rev. R. Owen. Portrdits and Illustrations. 2 vols
o Crown 8vo. 24s.

Owen, Roddy. sz “®Roppy Owen.”

Oxford Mission to Calcutta. se¢ LoNGRIDGE. .

Paget, L'ord George. Tue LigaT CavaLry Bricane fN THE
CriMEa. Map. Crown 8vo. 105. 6d.

Palgrave, R. H. I. LocaL TaxaTioN oF GREAT BRITAIN AND
IRELAND. 8vO. 35s. }

Palliser, Mrs. MoTToEs FOR MONUMENTS; OR, EPITAPHS

oSELECTED FOR GENERAL USE AND Stupy. With Illustrations.
Crown 8vo. 7s. 6d. 'Y

Pagker, C. S. see PeEL.

- . . [ 4
Parry, Major T. Gambier. _Tur MiNisTRY oF FINE ART TO
THE HAPPINESS OF LIFE. Rﬁised Edition, with an Index. 8vo. 14s.

Tue CoMBAT WITH SUFFERING. Fcap. 8vo. 3s. 6d.

Dav-DreaMs : being Thoughts from the Notebook of
a Cripple. Crown 8vo. 5. 6d. -

Parson Peter. A Novel. By ArtHUR H. Norway.
Crown 8vo. 6s

Peel, Sir Robert. Memoirg 2 Vols. Post 8vo. I58.

-~ Lire o, Pased on his Correspondence and Private
Documents. Edited bwCRARLES STUARg PARKER. With a sumynary

of Peel's Life, by his Grandson, the Hon. GEorGe* PeeL. With
Portraits. 3 Vols. 8v8. hd

eVol. I. From nis BIRTH TO 1827. 168 . .
o Vols. II, and.III. From®1827 g0 His DEATH IN 1852, 16s. each.
Pengelly. Lire o Wirrjame F.R.S., Geologist. #y his °

.Dﬁughtér, HEsTER PENGELLY. 8vos 18s .
L [ ]
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Percy, John, M.B. MeTaLLurGy.. Fael, Wpod, Peat, Cotb,

Charcoal, Coke, Fire- Clays Illustratlons 8y0. o 30s. .
Lo:AD, INCLUDING PART oF SILVER. Illugtrations. R
. 8vo. 305 ¢ ° o©

—ws~ SILVER AND Gorp. Part 1. Tllustrations: 8%o. 30s.

Perry, J. Tavenor. Taue (rongLoGY OF MEDIB¥AL, ARCHI-
TEOTURE. A Date Book of Aghitectural Art. Illustrations. -8vp 16s.

Perry, Rev. CaNON. .History oF TH®& Encrist CHURCH.
see STUDENTg' MAQVUALS. . . o ®

Petty, Sir Williame Tue Lire or.e Derived from Privage
Documents. By <.ord EpMoND Fmrzmaurice. ® With Maps and,

© Portraits. 8vo. 16s.

Pierson, Clara D. Amonc THE FARMYARD PEOPLES. Il]us-‘
tratlons @rown 8vo. ss.

—— AwmonNG THE Foresg PropLe. Illustratjons. Gr. 8vo. 5s.

Pinckney, ‘Eliza. By. HarrioTr*HorrY-RaveNeL. With a
. facsimile. Crown 8vo. s5s.

Plain Frances Mowbray. A Novel. By the Hon. EmiLy
Lawress. Crown 8vo.s 6s. °

Playfair, Sir R. L. SuppLEMENTARY BIBLIOGRAPHY &F
ALGERIA. 5s. o

Poin{ and Pillow Lace. s« A. M.S.

Pollock, .C. E. A Book or FamiLy PraveErs. ‘Selected
from the Liturgy of the Church of England. 16mo. 3s. 6d

Pomeroy-Colley, Lire orF Stk GEORGE. se¢ BUTLER,

Poole, Mansfield, and Becker, Michel. CoMMERCIAL FRENCH
COURSE In Two Parts.

Poore, G. Vivian, M.D. A TreaTise oN MEDICAL ]Ucus-
PRUDENCE. Hhsed on Lectures delivered at University College
8vo.

-] . . o

Pope’s, Alexander, Lire anp Works. With Introducti®ns
and Notes, by J. W. CROKER, Rev."W. ELwIN, and W. J. COURTHOPE
10 Vols. With Portraits. 8vo. 10s. 6d. each.

Porter, Rev. ]J. L. Daumascus, PaLmYRa, AND LmRANON.
Map and Woodcuts. Crown 8vo. ¢s. 64.

Prandi, F. MeMmorRs oF FaTaer Ripa, DURING THIRTEEN
YeARS' RESIDENCE AT THE COURT OF PEKING. Post 8vo. 2s.

Pnatt, E. /. LeapiNG PqinTs oF SoutH ArricaN HisTory.
1486—1900 Chronologically arr@nged, with g full classified Date-
Index of Events. Crown 8vo. 7s. 6d.

Prayer-Book. Beautifully Illustrafed. Wlth Notes, by
Rev. THOs. Japss. Medium 8vo. 18j. cloth.

see TIFFANY. | ‘% -
Princess of Arcady. see Honry.® .

Prltchaﬁ'd Charles, D.D. ®ccasioNaL THOUG}jTS QF AN
° ASTRONOMER oN NaATUR® aND REVELATION, 8vo.. 7s. 6d. .
[ ]
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P;ogressxvé Scxence.'Senes Generally, Tlustrated. 8vo.
6s. per voluns®. ~

4 A Study of Mans s4 Happon. Volcanoes. sez BonNEY.®
. The J@Groundwork of Sctence. Bacteria. see Newma®.

see MIvaRT. { Heredity. see THomson. d
* Earth® Sctﬁpture.. see GEIKIE. ] On Whales, ¢s& BEDDARD. o®
River Degelopment. see RusgsLe. 1, .

Prof.hero Rowland E. Lirh anD D *CORRESPONDBNCE OF
ARTHUR PenruvyM STANLEY, late Dean of Westminster. With
#Rortraits and Illwstrations. 2 Vols. 8vo. 0 325

—~— LETTERS AND VF'RSES OF ARTHUR, P. STANLEY, late

. Dean of W8stminster. «8go. 16%. .

—— *Tye LeTTERS AND JoURNALS OF Byron. Containthg
maxwy hitherto unpublished Letters collated with the original MSS.
¥o be completed, with the Poems, in 12 Volumes With Portraits

¢ and Illustrations. Crown 8vo. 6s,each. Already published—
Vol. *L. 178®-1811. Vol IIL ’181’—!814 Vol. I1I. 18r4-1816.
Vol. IV. 1816-18%o0. VoI®V. 1822-1824.
Psalms of David. With Notes, Explanatory an8 Critical,
by Dean jomnson, Canon ELgloTT, and Canon Cook. (Reprinted. )
e Medium 8vo. 10s. 64. .
Pgalter of 1539. se¢ EARLE—GLADSTONE.
Pullen, Rev. H. W® HanpBook OF RoMAN MARBLES. 2s.

Puss in Boots. INustrated with 12 Woodcuts in Cplour.
* Royal 16mo. Paper Boards, 1s. .

Quarterly Review, The. 8vo. 6s.

Rae, Edward. Country oF THE Moors. Etchings. Crown
8vo. 12s.

S TrHE WHiTE SEA PENINSULA. Crown 8vo. 135s.

Rae, George. Tue CounNTrYy Banker; His Clients, Cares,

and Work, from the Experience of Forty %ears. Crown 8vo.
& 75 64 .
R&lelgh Prof. W. Tugy Encrisa Nover. Crown 8vo.
3s. 6d. (University Extension Manuals.)
Ramsay, Prof. W. M. Txe HistoricAL (GEOGRAPHY OF
®  AS1a MiNor. With 6 Maps, Tables, &c. 8vo. 18s.
Rassam, H. Britisu Mission To THreopore, Kinc oF
ApyssiNia. 2 Vols  8vo. 28s
Rawlinson, Canon. se¢ HEroDOTUS. .
Rawhnson, Sir Henry. EgcrLa®p anp Russia IN THE EalT;
o a Series of Paffers on the Condition of Central Asia. Map. 8vo.s12s
Rawnsley, H.°D. s« Goopwin.
Reed, Sir E. J. LeTgers FroM Russia gv 1875. 8vo. g5
Reje;ted Addresses, The. By Jam#s and Horace SmiTH.
» Woodcuts. Post 8vo. 5. 6d. 80t Popular Edition, Fcap. 8vo. 1s.
Rennie, D. F® ®xinG, AN® THE PEKINGESE. #2 Vols.*
Crowh 8vo. 245 .
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Renton, W. OUTLINES OF ENGL!QH L&ERATURE Wih

{llustrative D1agrams «Crown 8vo 35 6d, (I niversity Extensione

‘Mymals‘)
sRicardo’s, Jpavid, Works. With a Notice of hlSoLlfe and’
Writings. By J. R. M'CuLLocH. 8vb. 165 hd .

élpon Bishdp’of. A Pororar HisTorvY oF THE, CHURCH OF
ENncLanDe Illustraptions® @rown®vo. 6s

Roberts, Dr. R. D. Ax INTROBUCTION TO 'MODERN
Grorogy. With Coloured Maps and INustrations, Crpwn 8vo.
55 (Univewsity Bxtension Manulls.)

Robertson, Candy. Hisvory gr®THE CHRISTIAN CHURCH,

° from the Apostolic Age to the Re ormatmn 1517. 8 Vols Post 8vo
6s. each.

Robertson, GG. C. ErLEMENTS oF PHILosopHY. E(flted from
Notes of Lectures at University College, London, by Mrs. C.®A. F.
Ruvs DAVIDS B.A. Cfown 8vo. 3s 6d. (Unwersdy Extertion Manuals.)

ELEMENTS or- Psvcrordcy. Crown 8vo. 3s. 64.
e ( Umverszty Extension Manuals.)

Robertson, Lgslie S. Marene BolLers, dealing especially
with Tubulous Boilefs, and the results obtained. Base® on
M. BerTin's Work. Preface by Sir WILLIAM Waite, K.C.B. e250
Ilustrations. 8vo. 18s.

Robinson, Dr. E. Prysicar GEOGRAPHY or THE HoLy
I,AND Crown 8vo. 10s. 6d. .

Robinson, W. Tue EncLiss FLowER GARDEN. An Illustrated
Dictionary of all the Plants used, and Directions for their Cuiture
and Arrangement. With numerous Iilustrations. Medium 8vo. 15s.
Also 2 Vols., -morocco, 21s. net.

—— Tue VEGETABLE GARDEN; OR, THE EDIBLE VEG-

TABLES, SALADS, AND HERBS CULTIVATED IN EUROPE AND AMPRICA

By M. ViLmdkin-AnpriEux. With 750 Illustrations. 8vo. 13s.

—o- THE WiLp GarpeN. Illustrations. 8vo, cloth. fzs..

Bound white vellum, 21s. net. g

—— Gob’s Acre BeauTirFuL; or, THE CEMETERIES OF THE
Furure. With 8 Illustrations. 8vo. 7s. 64.

“Roddy Owen” (late Brev.-Major, Lanc. Fusiliers, D.S. O
A Memoir by his Sister, Mrs. A. G. BoviLt, and G. R. ASKWI’I‘H,
M.A. Crown 8vo. 12s.

Romans, Erisrie To THE. se¢ GIFFORD—GORE—JOWETT.
Romilly, H. H. WgsTt¥rN BacIFIC aND NEW GUéNEA.
* Crown 8vo. 7s. 64. .
Roose, Dr. Robson. oVasTE ANy REpaIr i~ MopEry Lirk,

Crown 8vo. 3 6d
Ross, Mrs. TaE Lanp oF MANFRED, PRrINCE OF TARENTU"VI
anNp KinG or S®iLy. Illusératlogs Crown 8vo. 10s.64.® .
. Rowany, Mrs. A FLowER JIUNTERe 1M QUEENSLAND AND
New Zearanp. With numeroud Illustrations fromethe Author’s
e Drawings and Coloured Ylate. Second Impression. Growd 8vo,® 145.

L]
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sRumbold, er..Horme . T Great Sifver River: thes

of a Resndenge in the Argentme Republic. Illustratlons vo.#

Russell, George H‘ansby UNDER THE SJAMBOk oA Tale of
Pma Transvaal. A Novel. Fifth Thousand. Cwpwn 8vo. 6s. ®

Russedl, J. R.. History axp HEROES (0" THE AR%® OF
MEDICINE.  8vo. 14S. L i

Rugsell, *Professor 1. C.*® Rrwgr DLVELOPMJW (Progressive
Sczencg Sevies.) Illpstrated. 8vo 6s.

Ruxkton, Geo. F.e ADVENTURES 1N BIxicq anp THE Rocky

o Moypn~Tains. Post 8vo. 35 6d. e

Ryan, Charles E. QY;TH AN AMB®LANCE DURING THE,

- .FSR‘WCO -GERMAN WaR, 1870-71. With Portrait and Maps. CMwn
8 g 9 .

Ryati, Charles S., M.B. Uxber tHE Rep Crescexnt.

® Experiences of a Surgeon durmg the Sieges of Plevna and

Erzroum. ®Secgnd Impwzsszon Wﬂh Portraits andgMaps Crown
8vo. gs‘

St. John, B. ADVENTURES Ix THE Lisvan IFESERT anD
THE Oasis OF JuriTER AMMQN. Post 8vo. 2s.

Sé. John, Charles. St. Jonn’s WiLp SpokTs anp NATURAL

History OF THE HIGHLANDS OF ScoTranNDh. A New Edition.

Medium 8vo. 128. Popular Edition. Past 8vo. 3s. 64.

St. Maur, Mrs. Algernon, Duchess of Somerset. IMprEs-
s1gNs orF A Te~NperrooT. With Map and Illustrationg.© Crown
8vo. 128, . *

Saint-Priest, Count Alexis de. History oF THE FaLL oF
THE JEsUITS IN THE E1GHTEENTH CENTURY. Post 8vo. 2s.

Saldanha, Duke. se¢ CarnoTA.

Balmon, Geo., D.D. Ax INTRODUCTION TO THE STUDY OF
¢ tHE NeEw TesTtamENT. Crown 8vo. gs. ependix, 1894 1s.
LecTtures oN THE InraLLIBILITY OF THE CHURCH.

. Post 8vo. gs. L4
SomMe THoucHTs @ THE TExTUuaL CRITICISMS OF
THE NEw TEsTaMENT. Crown 8vo. 3s. 6d.

—_— CATHEDRAL aND University SERMONS Crown 8vo. 3s.6d.

Sandeman Sir Robert. His Lire anpD WoRKS ON OUR
Inpian FRONTIER. By T. H. Trornton, C.S.I, D.CL. With
Map, Portrait, and Illustranons &vo. 18s.

Sandwith, H.  JourNaL or THE SiEGE of Ka,Rs Crqwn
8va. 35. 64. e

Sayle, Charjes se¢. Haywarp.

Scepticism in Geolggy; axp Tus Reasoxs For IT» An
assemblage of facts from Nature combininggto refute the theory of
‘* Causes now in Action.” By VERIFIERs Woodcuts Crown 8vo. €

Sea‘ngs Midshipmaa, A, se Kni&ar. *

Seebohm, Herfrye Tue BIRDS OF SIBERIA, An®Abridg:

#nenteof the Author's tWo Volurges * Siberia in Europe” and
o ' Siberit in Asia.”” Numerous Illustrations. J.arge 8vo. 122 net.
s

‘e
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Seton- Karr, W.§S. GranT OF ROTHI’%\IIURCHUS. A Memqyy
of the Services of Sir ]ohn Peter Grant. With Portrait. 4to.
1@s. 6d. ngt. s °0© .

Sha.lrp, ®Principal, aND s Frieyos. By Professgr Wi, o
KNIGHT, of St. Andrews. With Poftrajt. 8vo. 155,

SRkarp. see Ae M. S. o . ¢ *
Shaw, T. B, ManvaL ©F, ENoLIsSH LITERAT®REe Post
8va? o 7s. 6d ¢ . . ®

—— SpeECIMENS OoF ENGLISH LITERA’I?U.RE. Post 8ve, ss.
[ 4
Shaw, R. Norfhan.? sez ARCHITECTURE. .
; o .
Siemens, Sir Wwx. Tut ScglTiFIc Works oF:

o Collection of Pabers and Discourses. Edited by E. F. BAMBBR C'E
Plates. 3 Vols. 8vo 12s. each.

Vol. 1. HEag aND METALLURGY. | Vol. III. ADDRES SE - J AN 5}
Vol. IT. ELEGTRICITY, &g LEGTURES.

Siemens, Pr. Werner véh. *CovyecTep W8RKS OF : Trans-
lated by E. F. Bamer ~ With IMustrations. 8vo. 14s.

Vol. I. ScieNTiFic PAPERS AND Vol. II. -+ APPLIED SCIENCE.
ADDRESSES. e
Simmons, T. F. CoNsMTUTION AND PRACTICE OF CourYs-
MARTIAL. Sixth Edition. 8vo. 15s. o

Simpkinson, Rev. €. H. sz Laup.

Sinclair, Archdeacon. SkeTcHES oF OLD TIMES AND DISTANT
Pfacgs. Crown 8vo. ¢s.

Singer and Berens. Some UNRECOGNIZED Laws oF
Nartore. Illustrations. 8vo. 18s.

Smedes, S. D. A SoutHerN PLaNTER. Crown 8vo. 7s.6d.

Smiles’, Samuel, LL.D., WoRks :— .

LIVES OF TH ENGINEERS from the Earliest Period to

the Death of the Stephensons. Portraits and Illustrations. 35 Vols. .
o Crown 8vo. 7s. 6d. each.

Vol. 1. BRINDLEY AND THE EARLY | g Vol. IV. Bourton anp WATT

ENGINEERS. Vol. V. GEORGE AND ROBERT
Vol.11. SMEATON AND RENNIE. STEPHENSON.
[ ]
Vol. III. METCALFE AND TELFORD. .

GEORGE STEPHEYSON. Post 8vo. 2s. 6d.

James Nasmyra. Portrait and Illustrations. 8vo. 16s.;
Post 8vg. 39. 6d.
°Jasmin: Barber, Poet, Philagthropist. Post 8vo. 3g 6d.
*ScotcH NATURALIST, Tros. Epwarp. Iflpstrations. Post
gvo. 3s. 64. ° -2
ScotcH GEoLggisT, RoBERT DiIck, *Illustrations. 8vo. 12s.
SeLF-HELp, Wlth Illustrations of Conduct and Eersé-
verance. Post 8%0. 35. 6d In Feench, 5s.
CuaSacTER. A Book’ ofoNqble Ch‘aracterlstxcs Post
.8vo. 3s. 64. . . . ..
R v
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Shiles’, Samueﬁ LL’D W ORxs—contMmed *

THRIFT 2o Booksof Domestlc Gounsel. Post 8vo.® 3s. 6d.
Dued. With Illustrgtions of Courage, .Patlence, angl
Enduragce. Post 8ve. 3s. 64
INDUSTRIAL Blograrny. Irge- Workers Ml Tool Mal®rs.
350 6% L .
MEYy oF INVENTION Post 8vo. 35, 6d. .
IIFE AND LABOUR. Post 8vo. 3s* 6d.
JO:IAH WEeDGWoOD. THe great A{tl‘stlc Potter. Post
8vo. 3s. 64.
Bgy's Vovace ROUND THE WORLD * eIllustrated. Post*®
* SVB' 3s. 6d. ) .
Tue® HUGUENOTS, Their Settlements, Lhurches and
e Industries in England and Ireland. Crown 8vo. 7s. 6d.
A PubLisHE®R AND HIS.FRIEND{ see MURRAY.
Smith, Dr. George. STUDBNT'S MANUAL OF THE (GEOGRAPHY
oF Britisu InDia. Physical and Political. Mgps. Post 8vo. %s. 64.
Lire or WM. Carey, B.D., 1761—1834. Shoemaker

and Missionary, Professor of Sanscrit, Bengalee and Marathee at
the College of Fort William, Calcutta. Illustrations. Post 8vo. 16s

LIFE OF STEPHEN HisLop, Picheer, Missionary and
and Naturalist in Central India, 1844-1863 Portrait. Post 8vg. 7s.6d.
——» Tue Lire or Bisgor HeBer. Poet and MisSionary.

With Portrait, I_VIaps, and Illustrations. Crown 8vo 10s. 64
—— TwerLve InpiaN StaTeESMEN. With Portraits. New
and Populay Edition. Crown 8vo. 6s. .
GEOGRAPHY OF BRITISH INDIA. s¢¢ STUDENTS' MANUALS.

Smlth Hannah. Music: How IT CAME TO BE WHAT IT IS.
Wlth Illustrations. Crown 8vo. 5s. net.

'~ Gfhith, James, and Horace. se¢ REJECTED ADDRESSEQ

Smith, Philip. HisTory eoF THE ANCIENT WORLD, from
the Creation to the Fall of the Roman Empire, o.0. 476. 3 Vols
8vo. 3Is. 6d.

see STUDENTS’ MANUALS.

— AncieNnT History oF THE East. se¢ STUDENTS'
MANUALS.

Smith, R. Bosworth. MOHAMMED AND MOHAMMEDANISM.
o Crown 8vo. 7s. 6d.

Smith’s, Sir, Wh., D1ct10nanes. *

DicTioNARY OF THY BIBLE; its ®Antiquities, Biography,

Geography, and Natugal Hxstory Illustratiogs. 3 Vols 8vo. £4 és-

. The New and Revised Edition of Volc I sold separately, [2 25
e ®ols. Il and III, f2 25,

Concise Bimig, DICTIONAg? 'Illustratxons. S8vg. 2Is. .

SMALLER BisLe Dictfonary., Illustrations. Post 8vo.
*, 75. 6d.

) * e
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Smlth 1's, Sir 'Wm, D1ct19nar1es—-—oontmue§" °
CHRIsTIAR ANTIQUITIES. Comphsmg the Hlstory, ¢

Insntutloﬁs and Annqumes of the &hristian Church. Iilpatrations

o 2 Vols fedium 8vo. f£3135.6d. Vol.I. /1 r1a 6d.; Vul L
®  f22s. L ° o .
CHrisTiaN, Blocrarae, o LIPERATURE, SBETS, AND
Do?:!RmEs from the times of the Apostles to the Age gf Gharle-
magne. Medium 8&o. Now complete®in 4 Vols. 46s. 6d.
Vol I. to I1], £ 11s. 64. each; Vol. IV.e £2 25 )

GREEK AND ReMaN A\ITIQUITIES, Including the Laws,

Institutions, Dgmestic Ushges, Ruinting, Sculpture, Music, theg

© Drama, &c. 1hird Edition, Revised and Enlavged. 2 Vols Medmm

8vo. 3Is. 6d. each. .

Concise IycTioNarYy oF GREEK AND RoMAN ANTIQDITI}«,S.
Edited by F. WaRRE (“ORNI';H M.A. More than 1,150 Illustrauons
Medmw 8vo. 21s. % °

SMALLER DICTIONARY OF GREEK aND Roman ANTIQUITIES.

* Woodcuts Crown 8vo. 7s. 64.

GREEK AND MaN Biograpray aAxD Mytnorocy. Illus-
trations. 3 Vols. Medlum 8vo. £4 4s. °
CrassicaL DictioNary oF MYTHOLOGY, I3IOGRAPHY AND

GEeoGraPHY. 8oofWoodcuts. New Editifn. 8vo. 18s

SyaLLER Crassicar DicrioNary. Woodcuts. Crown 8vo.
7% 64, L

CompPLETE LATin-Encrisn DictioNary. With Tables of
the Roman Calendar, Measures, Weights, Money, and a Dictionary
of Pruper Names 8vo. 16s.

SMaLLER LaTin-EngrisH DicTioNary. Small 4to. 7s. 6d.

Corious anp Critical ENGLISH-LATIN DIcTIONARY.
gvo. 16s.

SMALLER ENgLXSH-LATIN DicrioNaRy. Small 4to. 7s.§d. -
“©

Greek and Roman Gegqgraphy. 2 Vols. Illusﬁa-

tions. Medium 8vo. 56s.

—— English Course:—

ScHooL Ma~vaL ofF EncLisH GRraMmMAR, with %opicus
Exercises, Appendices and Index. Crown 8vo. 3s. 64.
PrivMary EncrisE GraMmMaRr, for Elementary Schools,
with cyreful?y graduated Parsing Lessons. Crown 8vo  1s.
ManuvaL oF Encriss CompgsiTion. With copious Jllus-
®  trations and Practical Exercises. Crown 8§v8. 3s; 6d.
PRriMary HISTORY @F BRITAIN., Grown Svo. 2s. 6d.

+— French Gourse :— .

FrencH Principrae  Part I. A First Course, contaiing’a

Grammar, Delectus, Egereises, %nd Vocabularles Crowm 8vo.
38964. ° 4

.
APPENDIX TO FRENCH PRINCIPIA. Part I, 'Con\ammg
additional Enercises, with Examination Papers. Crown 8vo. e2s. 6.
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o Smith’s, Sir V., French Coutsg—continued, .
. Brgwcu Principia. Part II. A Reading Booi Contain.-
. ing'Fables, Stories, and Anecdotes, Natural His!pry, and Scenes
' * irotn the Histosy of France. With Grammatigal Questions, Netes
and copious Etymologica.l Dicti#hary. Crown 8vo. 4s. 6d.
FreEncH Principia.  Par?s 111, * Prose® Combosition.
Hints on Translasion of English into, Freach, Rules of Syntax
egpmpared with the English, and a Course of Exegcises on the Syntax.
Crown 8vo. 4s. 64 o . ..
STUDENT's ® FRENCH e(graMMAR. Wit} Introduction by
o M LarTRE. Crown 8vo. 6s. L4
. ° Sl\*AILER GraMMaR oF THE FreNcH Lancuage, Abridged
. o Irom the above. Crown 8vo. 3s.6d. ¢

—— Geétman *Course i .
GerMax Principia. Pact I. A First Germag Course,

containing a Grammar, Delectus, Exercise Bo? and Vocabaufaries,

Crown 8vo. 35 6d. . .

) . - .
*GerMaN Principia. Part I1. A Reading Book, containing
& Fables, Anecdotes, }\‘amral History, and Scenes from the History of
Germany. With Questions, Notes,and Dicfionary. Crown 8vo. 35.64.

Pracricat German GramMar. Crown 8vo.  3s. 64
L]

L]
—— Italian Course :—
ItaLian Principia. Part I. An Italian Course, contain-

ing a Grammar, Delectus, Exercise Book, with Vocabularies, and
Materials for Italian Conversation. New Edition. Crown 8vo. 3s. 6d.

* Jravian Princieia. Part II. A First Italian Reading
Book, containing Fables, Anecdotes, History, agd Passages from the
best Italian Authors, with Grammatical QuesStions, Notes, and a
“e copious Etymological Dictionary. Crown 8vo. 3s. 64. >

—— Spanish Course:—*
SpanisH Princieia. Grammar, Exercises, Vocabularies,
¢ &m Edited by The Don FERNANDO DE ARTEAGA. Crown 8vo. 3s.64.

—— Young Beginner's First Latine Course.

I. A First LaTiN Book. The Rudiments of Grammas,
Easy Grammatical Questions and Exercises tvith @ocabularigs.
Crown 8vo. 2s. Py

- 3. A Segonr® Latin Boox. An Easy Latin Readihg
Book, with an’ Analysis ¢f the Sentenges, Notes, and a Dictignary.
Crown 8vo. 2s. hd .

IIl. A Tuirp Latin Book. The-Prl’nci al Rules of

PY 8yntax, with Easy Exegpises, Questions, ®Vocabularies, and an
* English-Latindiggiogary. Cro®n 8vo. 2s. o

[ .

IV. eA WourtH LaTin Book. A Latin Vocabulary for
s Beginner®  Arranged according to Subjects ,and Etymold8ies.
Crown 8vo. zs.e

-
®
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Smith’ 'S, Sir Wm Latin Course :—

PRINGIPIA LATINA Part I. First Latin Course contammg
. a Gramyar Delectus, and Exenmse Book, with qu{lbulanes
o Crown & 3s. 64. .
o *.* In this Kdition the Casgs of the Nouns Adjectxvesoana Pronouns
are arrabged Both as ingthe ORDEVARY GRAMMARS and as in the
Puspic Schoor Premzr, tog&ther with the corresponding 'Exerc1ses
ArpeENDIX TO PRINGIPIA LaTINA. Part I. Being add,ltlonal
Exercises, wjth Examination Pgpers. Crotvn 8vo. 2s. 6d.e ®
Princiria  Larmia. . Part I, A Reading. Book of
Mythology, Ge‘ography, Rbman Antiquities, arfil Hlstory Wn];
©®  Notes and Dictionary. Crown 8vo. 3s. 6d.
° Principia Latina.  Part III. A Poetsy book‘
Hexametees and Pegtameters; Eclog. Ovidianz; Latin Prosody B
Crown 8vo. 3s. 6d. $
Princimia LatiNa. Part'IV. o Prose Co?nposmon. Rules
of Syntax, with Exarhples, Explanation of Synonyms, and Exercises
* on the Syn% Crown 8vo. 3s. 6d.
Privcrria Latina. Part Ve Short Tales and Anecdotes for
Translation into Latin. "4 new and enlarged Edition. Crown 8vo 3%.6d
StupEnNT's LaTiy Grammar. For the Higher Forms.e 4
new and thovoughlWrevised Edition  Crown 8vo. 6s.

SMaLLER LATIN GRAMMAR. New Edition. Crown 8yo. 35 6d.

—— "Gteek Course:—

IniTia Gr&ECAa. Part I. A First Greek Course, containing
a Grammar, Delectus, and Exercise Book, with Vocabularies -
Crown 8vo. 3s. 64.

AprpEnpix TO IniTiA GRZcA.,  Part 1. Containiag
additional Exercises. With Examination Papers. Crown 8vo. #s. 6d.

Initia Gr®la. Part II. A Reading Book, containing

® Short Tales, Anecdotes, Fables, Mythology, and Grec:an Hlﬁary
Crown 8vo. 3s. 64.

IniTia GrECA. Part 111 Prose Composition. Containing
the Rules of Syntax, with copious Examples and Exercises.
Crown 8vo. 3s. 6d. L) .

StupenT’'s GREEK Grammar. For the Higher Forms.
Crown 8vo. 6s.

~ SwmaLper Greerk GramMMaArR. Crown 8vo. 3s. 6d.
* Greex AccipeNck. Crown 8vo. 2s. 6d.
* Prato, Apology of Socratec &c. WithNotegs. Crown $vo.

. 35. 6d. . *

L]
Smaller Senes —
ScrirTurg HigTrY. Maps and Woodcuts. Croxgn 800.

3s. 6d.
. Anu1ENT HisTory. Woedcuts oCrowh 8vo. 3s. 6d.

JGrEECE. Edited by G. E. MARINDIN. With Coloul’ed | Map
and Woodcuts. Crown 8vo. 3s. 64.
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Smlth’s, SIr.Wm., Smaller Senes——contwued
® Rome. Edited by A. H. J. GREENIDGWWlth Coloured
Maps and #Voedeyts. Crown 8vo® 3s. 6d. .
Gryseican MyThoLogy, Woodcuts. Crown 8v0. 3. 6d,
. Exclang. With Coloured Maps and Woodcu'as Crown 8¥o.
35. %6d. +
EnGgLism LITERATURES® Crpwn 8vo, 3s. 6d‘
SPECIMENS OF ENgGLISH LiTeRATURE. Crown 8o, 3s. 6d.
ARCIENT GEOGRAPHY. \Noodcuts.' Lrown 8vo. 3s. 6d.

Smyth, H. Waringtone NOTES OF #® oJJOURNEY ON THE
Urper Me®ONG, S1aM. e With ‘VIaps and Ilfugtrations. Crown 8v0 *

-
o« BT

ﬁcVE YEars 1N Siam; A Record of Life among the *
People from 1891—g6. 2 Vols. Cro 8vo. With Illustrations
¢ and Maps. 24s. Zﬂ

UR

Snow, Capt. H.%J. «NoTessox THE 1L IsLanos. 8vo. 4s.

Somerville, Mary. Payvsiéar GroGraPHY. Post®8vo.. gs.

—— CONNEXION OF THE PHYS§ICAL SCIENC£; Post 8vo. gs.

Somuth, ]. F. HousenoLp SuRGERY; OR, HINTS oON
e EMERGENCIES. Fcap. 8vo. 3s.6d. -

Stanhope’s, Earl, Works :—

HisTtory oF EncLaND FRoM THE REIGN OF QUEEY AANNE
*T0 THE PEACE OF VERSAILLES, 1701-83. 9 Vols. Post 8¥o. 3s. each.

NoTEs oF CONVERSATIONS WITH THE DUKE oF WELLINGTON
Crown 8vo. 7s. 6d.
MisceLLaNIES. 2 Vols. Post 8vo. 13s.

. BriTisu Inpia, FROM 1Ts ORIGIN TO 1783. Post 8vo. 3s. 6d.
Mistory oF “ ForTy-Five.” Post 8vo. _3s.
ISTORICAL AND CriTicaL Essavs. Post8vo. 3s. 6d.,
“eLire oF CoNDE. Post 8vo. 3s. 6d. >
Staniey’s, Dean, Works 2
SINAI AND ParLestiNe. Coloured Maps. 8vo. 12s,

*Biefe v THE HoLy Lanp; Extracts from the above Work.
Woodcuts. Post 8vo  3s. Gd ]

EasTerN CHURcH. Plans. Crown 8vo. 6s. -

Jewisa CrurcH. From the Earjiest Times to ti Christian
eEra. Portrait and Maps. @ Vols. Crown 8vo. 18s.

" *CHURCH OF SCOTLAND. 8vo. 7s. 6d.
Lire oF DRr. ArnoLE. *Portrait. 2Vols. Crown 8vo.* 12s.
MeMoR1ALs OF CaANPERBURY CATHEDRAL. Illustrations

(gown 8vo. 6s. ¢, .
MEMORIALS O]‘;V\CESTMII%STE}?ABBEY. Illustration;. 8vo. .
15 * s ®
. . L °
. . - . d
‘e
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+ Stanley’s, Dean WorrS—continued?® & iy . e
. CHRISTIAN InsriTuTiONs. Cheap Edmon Crown 8vo & °
ESSAYS oN Ci®ren ANDeSTATE, 1850—182% Cr. 8vo. 6s.
SERMONS *T0 CHILDREN, including the Beatltu.desb the
v Faithful Servant. Post 8vo 3s. 68. ¢
,SELEchlo $ FrOM. By Archdeacon AGLEN, ‘Crawn 8vo. S
75 B : .
Stanley, .De;rf, LiFE ©F. sqcPROTHERo——BRADLEY. .
—— LETTERS AND YERSES. see PRO’PHERO * '

Steffens, H., AUTofjoGraPHY OF. Adventures on the ﬁoad
to Paris durmg ?he Campaigns of 181‘3—14 Posp8vo. ‘25, - ¢
® Stephens, Dean 'VV R. W. "A Memor woF RICHARD

o DURNFORD, BlShOp of Chichester. Portraits and Iliftratiohs.e
8vo. 16s. . -

.
Stillman, W. ]. Bxui%n@m Hans. A True Histgry. RNew
Editione Illustrated all’Crowg 8vo. %s.

Strachey Lady. MEewMoiRrs or a*HicuLanp Lapy, 1797-1885.
Fourth ImprfS3gn Demy 8vo. 10s. 64.

Stratheden afd Campbell, Lord. SPEECHES oN HE o
EASTERN QUESTION. &vo. 12s.

Strathfieldsaye. s{} GriFFITE. °
Streat; G. E.. R.ATMEMorr oF. By AL E. STREET. 8vo. 15s.

. . .
Stuart, Villiers, ADVENTURES AMIDST THE EQUATORIAL
FoORESTS AND RIVERS OF SOUTH AMERICA, ALSO IN THE WEST INDIES
AND THE WILDs OF FLORIDA Map and Illustrations. Royal 8vo. 21s.
—— EcypT aArTER THE WaR: Notes made during a Tour
of Inspection. 8vo. 3Is.6d. .

Students’ Manpals. Crown 8vo. *
Hume’'s HisTory oF EncrLanD, from the Invasion of Judiys -
\Caesar to the Revolution in 1688 Revised, and continued toghe
Treaty of Berlin, 1878. By J. ¥ Brewer, M.A.  Coloured Maps
and Woodcuts. 7s. 6d. Or in 3 parts, prlcé 25. 6d. each. .
Part I. B.C. 55—A.D. 1485 | Part II. 1485—1688.
Part 1II. 1688—1878.
*.* Questione® on the above Work. Crown 8vo. 2s.

- HISTORY oF, MobERN EUROPE, from the Fall of Constan-
tinoplesto the Treaty of Berlin, 1878 By R. Lopge, M.A.  7s. 64.

,OLp TESTAMENT HISTORYO from the, Creation toe the
Return of the Jews from Captivity. Woodcutg. gs. 6d. .

New TesTameNT FPrstory. VWith an Introduction con-
necting the Hisgory of the Old and New'estaments. Woodcuts. 7s.6d.

Eccresiasgicar, MyisTory. A History of the Chyistian
Church. By PuiLip Smigt, Ba.  With numerous Wdodcuss.
. 2 Eols. Part I, o.0. 30-*1003. Part I, wo3’—1614 7s. 6d. each,
. . -
L] .
° . . .‘
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Studenys’ Manuals—Yontinued. . .
® Encrisu CrercH HisTory. By Canofe#ERRY. 3 Vdis.
. 7s. 6d. eachy st Period, 4.p. 5062-1509. 2nd Pegiod, 1503-1717
Srd Period, 1717—%884. i}
* ANG[g:NT History om THE EasT. * Ass ria¢
+ Babylofia, Media, Persia, Asia Mmor and Phoen By Jap e

SmiTu B.A. 75, 6d. .
AnceeNt GroGRaPHY. By Ca@ BEYAN Woodcu

MODERN GEOGRARHY, Mathematical, Physical, and Des-
«iptive. By Cason BEvax, M. Wo8dcuts 7s. 6d.

o, HisTorYy oF GREEC from the barltest Times to the

Roman Comguest. 1ghgsuppletnentary chapters on the History
hd Qf Literawure and Art A N ew Edition, thorBughly revised andgin
o ® mokfpart rewritten by G. K. MAR&NDI\I with many New Maps and

Ylu&rations. ys. 6d.

* - &istory oF RoMe, from the yrliest Times te the
Estalfishmens of the Emeire. By @ean LIDDELL. .Illustrations.
Woodcuts. 7s. 6.

History oF THE RoMan Empirg, from the Establishment
of the Empire to the reign of {ommodus. . B. Bury. With
Coloured Maps and many Illustratioms. 7s. 64.¢

GisBon's Drcrine anp FaLL orF THE Roman EMPIRE.
A new and revised Edétion. In Two Parts. art 1., From Commodus
to Justinian. By A. H. J. GREENIDGE.gpart II. By ] G.C.
ANDERSON. Maps and Illustrations. Crowm*8vo. 5s. each Vp]ume

Barram’s HisTorY ofF EUROPE DURING THE MIDDLE AGES.
75. 6d.

Harram’s HisTory oF ENcLanD, from the Accession of
Heary VII. to the Death of George 11. 7s. 6d.

. History oF France. By H. W. Jervis. New Edition,
e Revised, and Re-written by ARTHUR HassaLL. With Coloured Maps
and New lllastrations. s 64.

\
#EnGLisH Lancuace. By Geo. P. MarsH, 75, 64.
*EncLisH LITERATURE. By T. B. Suaw, M.A, 7. 6d.
SeecimENs oF ENgLisy LiteraTure. By T. B. SHaw. s5s.

+GEQGRrRAPHY OF BriTisH InDpIa. Political and Physwal
By GeorGe Smite, LL.D. Maps. ys. 6d.

Sturgis, Julian. ComEDY or o CounTrY HoUSE. 6s.
—— CounTt Jurian. A Tragedy. Crown 8vo., s
« A Boy IN THE PENINS$LAR War. Services, Adventures

* o and Exper*ence! of RoBERT BLAKENEY, 28th Regiment. An Adto-
biography. Stconu Impregsion. 8vo. 1fs.

Sulivan, Adm. Sir B. [, K.C.B. Lire AND LeTTERS. B

. hisson, H. N. SuLIVAN Maps, Plans, ami Illustrations. 8vo. 165*
Swairfson, Canon. NICENDAND&&POSTLES‘ CrEEDS. 8vo. 165,
Swift J., Lire OrF.® s CRgIKo—FORSTER, 14 .

. . .
] » .



Sword of the King, The. By RSNALD MAcDonﬁD .\
e Novel. Cr 8vo. 6s. ° S

Tallegrand ‘ﬁ ~ady B‘LBNNERHASSETT (Q)u@tess LEYDEN) .

Traaslat yPREDERch CLARKE. 2 Vols. Cr.8vo. 24y-

[ ]
. er, Fra c1s, M.A. Frence® StuMBLING BLox s AND
NGLISH TEPPING Stones. Fcap. 8vo. 2s5,6d. © o *
Tatha

’

H’F "W viD, BEssoys. see AINGERoand Eron.

Taylor,*Thom2s E. *RunfRf% THE Brockape. A lfersonal
Narrative of Adventure during the AmRrican Civil War With
Introduction , by Jorian CoggerT.  IHMustrations ande ®laps
Crown 8vo. 75‘.

Teck The Duchesa of. A Memo,Lr. By C. IQINLOCH COOKE

Q Wlth Portraits fnd Illustrations. Second Impreasmn 2 Vols. 8w 3.25.

o Temple, Sir Richard. Inpia v 1880. With Maps. 8vo. 165.°

—— ¢ MEN aND EVENX?F my TiMe 1v Inpia.  8vo! g6s.

——  ORIENTAL EXPERIENCES Essaysand Addlresses delivered
on variSus occasions., With Map®and Woddcuts. 8vo. 16s.

o —— LiIPE N QLIAMENT, from 1862 to 18g2. Crown 8vo.

75. 64.
Thatcher and Sthwill. EUROPE IN THE MIDDLE AGE. 8v0.09s.
Thausing, Dr. see DURer. o

Things Japanese. !!see CHAMBERLAIN, °

Thor%as, Sidney Giichrist, Inventor. MEMOIR AND LETTERS.
8ited by R. W. Burnig. Portraits. Crown 8vo. o9s. .

Thompson, H. L. Lire oF LIDDELL. s¢¢ LIDDELL.

, Thompson, John. A GreEx GRAMMAR FOR ScHooLs. Crown
8vo.

Thomson, J. Arthur. Tue Stupy oF ANiMar Lire. With
many Illustrations. Crown 8vo. 5s. (University Extension Man®als.)

——— HEerepiT@ (Progressive Science Sevies.) Diagrams %:r’ld .

Illustrations. 8vo. 6s. o
Thornhill, Mark. Tue PersomaL ADVENTURES AND EXPE-
RIENCES OF A MAGISTRATE DURING THE IMDIAN MuTINY. Crown
8vo. 12s.

Haunts anp Hospies orF aN Inpian  OfricIAL.

Crown 8vo. 6s.

Thruston, Major A. B. Arrican INcIDENTS. Adventures
in Egypt ang Uganda. With Maps and Illustrations. 8vo. 14s.

Thursfield, James R. s¢# CLARKE.

Tiffany, C. C D.D. Tue PravEr-Book ARD THE CHRISTIAN
LIFE. Wlth an Ingroduction by, the Bisor®oF ROCHESTER.
Fcap. 8vo. 3s.

Focqueville’s Statg oF SocieTy N FRANCE BEFORE THE
REvVOLUTION, 1789, AND ON THE CAUSES WHICH LED TO THATEVEN&‘.
8vo. 12s. ° ° -

-

* TransWial Trouble. se¢ MARTRvEAU. ° .

. pe ° .y o"
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'Pristm.}x, -Ganon. Makt Grear Samara. Idlustrations
& Crown 8vo. s, o .

. Trotter, Captain_L. J. Tné Lire oF Joun N#RoLsON. Soldier

Tylor, ®. B. PRIMITWE® CULTURE.\the Degelopmeng of

and Administrator. ® Eighth Edition. With Portraxtr, Mapg, 8. 8vo.
%500, net. v

Mytholegy, Phﬂosophy, Religion, Art, afd Cusip@. Thivd Jliien.
2 Volsg 8vo. 21s. ° (4

—— o+ KESEARCHES INTO THE QARLY MisTort OoF MANKIND

Ag\m DEVELOPMENT @F CIVILIZATION. Thmi Edition. 8vo. 12s.
¢ sT'ue NaturaL HisToRy oF Refiglon, Based on the

o, .Gifford Lectures delivgred in Abergdeen ¢n 1889-g0, and 18go-1.

Thoroughlytewged and jnggreat part re- wnr&en With Illustratlons
§vo. 16se

L ]
{Jhder tfie S_]ambok A Tale of the Transvaal By GEORGE

MaNsBY RusserL. Crown 8vo. 6s.

Urﬂversn{ Extension Manual Edited® by Progswest*

NIGHT®(S{ Andreg's). ries of Manualg dealing with
Literature, Science, PhllosoRhy, Hlstory, Art, &c. Crown 8vo.

AN InTRODUCTION TO MODERN GEOLOGY. ge¢ RoBERTS. 5.
THE ReaLm oF NATURE. %e MILL. ?"3

Jue Stupy orF AnimarL Lire. se¢ THoMSON., 5s.

Tre ELeMenTs oF ETHics. se¢ MyRHEAD. 3s. )
Encrisu CoLonizaTION AND EmPIRE. Qg CALDECOTT. 3s. 6d.
TE *FINE ArRTs. se¢ Brown. 3s. 6d. o
Tue Use aND ABUSE oF MoNEY. se¢ CUNNINGHAM. 38.
THE PHiLoSOPHY OF THE BEAUTIFUL. sg¢ KNIGHT. 3s. 6d.
FrENcH LITERATURE. see KEENE. 35,

THE Rise oF THE BRITISH DowuminioN IN INDIA. see
® Lvarr. 45. 6d.
THE PHYSIOLOGY OF THE SENSES. se¢ MCENDRICK. 4s. 64.

“eCHAPTERS IN MoDERN BoTaNY. sez GEDDES. 3$. 6436

Tue FrencH RfEvoLuT®n. see MALLET. 3s. 6d.
ENGLISH LITERATURE. se¢c RENTON. 3s. 6d.

* Lo®ic, INpucTivE aND DEDUCTIVE. se¢ MINTO. 4s. 6d./

GREECE IN THE AGE OF PericLES. &e¢ GRANT. 35. 6d.
Jacosean PoETs. see Gosse. 3s. 64. &
TrE ENcLISH NoVEL. se¢ RALEIGH. 35 6d.e .
,HisTorYy oF RELIGION. %z MENZIES. 5s.
'LaTiN LtERATURE. see MACKAIL. 3s. 6d.
SHAKSPERE AND HIS PREDECESSORS see BOAS. «6s. and 7s. 6d.
ELEMENTS oF PHILOSOPHY. se¢ RORERTSON. 35. 64, . %
ECEMENTS OF Psvycromocy.  see RYBERTSON. 3s. 6d.
HI§TOR.Y oF AstrONOMY, ¢ec BERRY. 6. o

5 . ¢ . .
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., Le
Vachell, H, A. Joun Cuarity. A°¥ovel,” Crownglo. 6s.

Van Millingen,e A. THE WALLS 6 OF. {ONSTANTINOPLS.
Studies of ‘Topography of the Byzantine City and adjacent
objects offinterest. Plams and Illustrations. $10® 21s. net.

éfincent? J-E. A Mewmorr o Jorgy Nixon. With Rortrait.
c \8vo. 10806d. . o o
VizidXs Dapghter, A. A Story of the Hagara® War, By
11 IASH‘IQMILTON, M.Ds inth Ifustrations. Crovh 8V9 6s.
Von Sitmens. se¢ SiEMENS. o .
Wace, Rev. Henry, D.D. Tyge Prinotpar FacTs WO THE

-
LIFE OF OoUR LORg, AND THE AUTHORITY OF THE EVANGELICAL
Narratives. €@gpwn 8vo. e6s.

L]
°
CHRISTIANI?Y AND MoRALITY. ébyle *Legtyres ):or.
1874 and 1875. Eighth Edition. Crown 8vo. 6s. ° hd

— . THaE F@UNDATS&S oF Farrs, being the Bafnp}on

ectures for 1879. 7s. 6d.

se¢ AGOCRYPHA. oo . _

Wales, H.R.H. the Prince of.* SPEECHES AND ADDRESSES.
® 1863-1888. ited by Dr. J. MacavrLay. With Portrait. 8vo 125

Waller, Rev. Horace. HMrearTn Hints FOR TRAVELLERSeIN
CeNTRAL AFRICA. Fcap. 8vo. 1s.

o
Walpole, A. S. JTTLE ARTHUR's HisTorRY OF GREECE.

—y, ° b

‘With Maps and 1}j )strations. 12mo. 2s. 6d.

Warb\tflrton, Sir Kobert. EicHTEEN YEARS IN THE KHYBER.

Withe Reminjscences of Services in India. With Maps and
Illustrations  Second Impression. 16s.

Warren, Mercy Otis. By Arice Brown. With Portrait.
Crown 8vo. 5s.

Warren, T. Herbert, M.A., President of Magdalen College

Oxford. By SEVERN SEa, and ether Verses Fcap. 4to. 7s. €4 net
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