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L Introduction:

The word ‘Uncrganised’ labour has not been defined so far in its
exact meaning anywhere in the labour legislations. But it does not mean that
this system of unorganised labour is new to our Indian society. In the early
days unorganised labourers used to enter into an agreement with their
employers under which they pledged their own property including their
physic in the form of personal service to the employer for a very nominal
remuneration or even without remuneration in lieu of the debt. Such
agreement remained in force as long as the debt was repaid by the labourers
to their employers. Now the system of unorganised labour has been slightly
changed with the changing circumstances of the society. In India, the gravity
of the situation led to promulgation of an ordinance abolishing the system of
slavery and bondage, which are crude form of unorganised labour in 1975
which was replaced a year after by the Bonded labour System (Abolition)
Act, 1976

Despite various social security legislations unorganised labourers are
being exploited by the powerful employers at various instances. They have
not been provided medical aid, proper wages, education, maternity, safety
and welfare facilities. They have to toe the line marked by their employers
and bow their heads before their employers in order to make them happy.
They are not at liberty to enjoy their fundamental rights provided by the
Constitution of India. For this discriminatory treatment between the
organised and unorganised labour, there are various factors responsible for
the existence of unorganised labour system. For instance, mass illiteracy,
poverty, unequal distribution of land, social customs, socio-economic
conditions and so on.*
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physician if he was able to cure them. In this period, the father could in casc
of need abandon or sell or mortgage his son.?

During the 18" and 19" centuries agricultural slavery was
commonly prevalent. The depressed and exterior castes were supposed to be
degraded. Unorganised labour is the product of famine and floods precarious
subsistence. The practice of donating daughter as gifts to the temples and
illiteracy antong masses were also significant factors which gave rise to the
evil practice of unorganised labour system in India.”

H1I. Constitutional Measures vis a vis Unorganised Labour:

The Constitution of India guarantees equality of opportunities and
status to men and women. It directs that women shall not only have equal
rights and privileges as men have but also that the state shall make
provision- both general and special for the welfare of women. Despite the
above constitutional guarantee, women have been subjected to deprivation.
brutality and extortion and exploited in unorganised sector.

India is the largest democratic country in the world. It is a country
whose independence is founded on Gandhian principles that each citizen has
inherent human dignity and worth. India has designated as a part of its
fundamental constitutional guarantees equality before the law and
prohibition of discrimination on the grounds of sex. In addition, the
principles of state policy set out in the Constitution mandate. the right to
work, the just and human work condition, maternity leave and living
wage.'"Article 43 of the Constitution of India provides that “the state shall
endeavour to secure by suitable legislation to all workers, agricultural.
industrial or otherwise....conditions of work ensuring a decent standard of
life....” In order to achieve these objectives several social security
legislations have been enacted in india but they are primarily meant for
industry workers. However, they are applicable to a very negligible section
of rural population. Labour laws are, therefore to be modelled and
remodelled to meet the needs of neglected class or unorganised labour."!

Article 23 of Constitution of India prohibits beggar and other similar
forms of forced labour. Various Acts were passed to eradicate the social evil
of bondage but the Acts did not bear much fruits due to an attitude of
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indifference on the part of the executive and it went unabated till the year of
1975."

The term ‘unorganised’ is very vague and therefore no specific
definition in this regard is possible. However, we can say that all unprotected
labours, who are working in unorganised sectors/ industries in our country.

IV. Comprehensive Legislation for Workers in the Unorganized Sector:

Keeping the commitment of the government towards unorganised sector
workers the “Unorganised Sector WorkersSocial Security Bill, 2007" was
introduced in the Rajya Sabha on 10™ September, 2007. This Bill was
referred to Parliamentary Standing Committee on Labour. The Committee
submitted its report on03.12.2007. The Standing Committee recommended
certain modifications. On the basis of the recommendations of the Standing
Committee, the Government moved official amendments. The amendments,
inter-alia, include change in the title, definition of unorganized worker,
inclusion of grievance redressal, inclusion of MPs in National Board and
Members of State Legislature in State Board and insertion of new section for
setting up of Workers Facilitation Centres. The Biil has been passedby both
the Houses of Parliament. Finally, it became the Act on 30" December.
2008. The salient features of the Act are as under:

# Section (2) provides for the definitions. including those relating to

unorganised worker, seif-employed and wage worker.

» Section 3 (1) provides for formulation of schemes by the Central
Government for different sections of unorganised workers on
matters relating to (a) life and disability cover; (b) health and
maternity benefits; (c) old age protection {d) any other benefit as
may be determined by the Central Government.

» Section 3 (4) provides formulation of schemes relating to provident
fund, employment injury benefits, housing, educational schemes for
children. skill up gradation, funeral assistance and old age homes by
the State Governments.

» Section 5 envisages constitution of National Social Security Board
under the chairmanship of Union Minister for Labour &
Employment with Member Secretary and 34 nominated members
representing  Members of Parliament, unorganised workers.
employers of unorganised workers, civil society, Central Ministries
and State Governments.

» Provision for adequate representation to persons belonging to the
Scheduled Castes, the Scheduled Tribes, the Minorities and Women.

"“Supra note 1, p. 16
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»> Section 6 has provision for constitution of similar Boards at the State

level.

» Section 10 provides for eligibility criteria forregistration as also the

procedure forregistration under the Act.

Apart from the above, a Health Insurance Scheme namely, the
‘Rashtriya Swasthya Bima Yojana’ for BPL families (a unit of five) in
Unorganised Sector was formally launched on Ist October. 2007, The
scheme became operational from 1st April, 2008 and bencfit under scheme
started accruing to the beneficiaries. The benefits under the schemc include:

5> Smart card based cashless health insurance cover of Rs. 30.000 to a

BPL family of five.

¥ All pre-existing diseases to be covered

¥ Hospitalisation expenses, taking care of the most of the illnesses.

% Transportation cost of Rs. 100 per visit with an overall limit of Rs.

1060/ per annum.

Similarly, the National Old Age Pension Scheme (Indira Gandhi
National Old Age Pension Scheme) has been expanded to cover all BPL
citizens above the age of 65 years with effect from 19.11.2007.

A. The Building and Other Construction Workers (Regulation of

Employment and Conditions of Service) Act, 1996.

The Act covers several aspects of construction workers employments.
including requiring employers to ensure the safety of their workers and
protecting workers' rights to overtime pay and certain necessities on site,
such as latrine, drinking water and first aid. Workers are required to register
as a beneficiary for this Act. The Act has three committees established to
oversee its enactment, They are the Central Advisory Committee. State
Advisory Committee (which is established within the individual states) and
the Expert Committee (established at the discretion of the states). The Act
came into law on March 1, 1996, and applied to the whole of India. It was
later amended by the Building and Other Construction Workers' Welfare
Cess Rufes Act of 1998.

i. Scope and Application of the Act

It applies to every establishment which employs or had employed on any
day of the preceding twelve month, ten or more building workers in any
building or other construction work.

ii. Coverage

Building or other construction work means construction, alteration,
repairs, maintenance, demolition or in relation to, building, streets, roads,
railways, tramways, airfields, irrigation, drainage, embankment and
navigation works, flood control works, generation, transmission and
distribution of power, waterworks, oil and gas installation, dams, canals.
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and Chief [nspector of inspection for laying down the standard of inspection
and exercise the powers of inspector throughout India in relation to all
establishments in central sphere and state sphere respectively. They can also
hear and decide complaints filed before them by imposing penalties for
violation of the provision of the Act/Rules made there under except for
violations of provisions relating to safety, obstruction to inspectors and for
failure to issue notice of commencement or completion of building and other
construction work to inspector/registration officer. For the above violations.
an inspector can file complaint in the court with the previous sanction of
Director General or Chief Inspector of inspection as the case may be.”

vii. Appeal

The Act also provides for appeal against penalty imposed by the Director
General or Chief Inspector of Inspection in their respective spheres, as the
case may be, within appellate authority, after giving an opportunity of being
heard, may confirm, modify or reverse the order appealed against or remand
the case for fresh decision.'®

viit. = Cognizance of Offence

A major departure in the enforcement of this law has been made by
providing for filing of complaint even by office-bearers of voluntary
organizations registered under Societies Act, or office bearers of concerned
trade union registered under Trade Union Act.

ix. Limitation

Under section 55 of the Act, a complaint should be filed within 3 months
from the date on which the offence came to the notice of Director General/
Chief Inspector, office bearers of voluntary organizations or trade unions, as
the case may be.

The H.P. Cabinet in November, 2008, in its meeting chaired by Chief
Minister Prem Kumar Dhumal, approved the Himachal Pradesh Building and
Other Construction Workers (Regulation of Employment and Condittons of
Services) Rules, 2008, which are applicable to all establishments engaged in
construction activities employing 10 or more workers undertaking
construction including private buildings valued at over Rs, 10 lakhs, All
construction workers in the age group of 18 to 60 have been brought under
the provisions of the Rules.

The welfare of working class has been the priority areas of the present
Government. This was indicated by the Government soon after assuming
power by enhancing the quantum of daily wages substantially. The recent
decision to constitute ‘Workers Welfare Board’ is another major comerstone

'* Section 42, The Building and Other Construction Workers Act, 1996
'* Section 9, The Building and Other Construction Workers Act, 1996
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the rate of rupees 500, thereby incurring 18 crore as such. The Board further
intends to provide medical allowance, initially to 5060 workmen with an
outlay of fifty lakh. Similarly, an amount of rupees 2 crore fifty lakh has
been premeditated, as ex-gratia grant in casec of paralysis, tuberculosis,
accident etc. to the registered labourers. The manual workers can also get a
House loan to the tune of 50 thousand. Likewise, the Board has been
considering for providing financial aid in case of purchasing work
appliances, on the education of the children of the registered labourers and
for metin]% out expenses on funeral rites as per the guidelines contained in
the rules.

This notification depicted the State Government’s intention of achieving
huge attractive objectives. But with the passing vears, the State Government
has been non- serious in the implementation of the labour laws dealing with
construction workers.

B. Himachal Pradesh Building and Other Construction Workers
(Regulation of Employment and Conditions of Service) Rules,
2008

In exercise of the powers conferred by section 62 and section 40 of the
Building and Other Construction Workers (Regulation of Employment and
Conditions of Service) Act, 1996 (27 of 1996), the Governor, Himachal
Pradesh, after consultation with the Expert Committee constituted under
section 5 of the said Acts, hereby makes the following rules namely:

Section 5 of the rules deals with the duties and responsibilities of
employers, employees and other ctc. According to this it shall be the duty of
every employer who is undertaking any of the operation or works related to
or incidental to building or other construction work to which these rules:
apply; to comply with such of the requirements of these rules as are related
to him. It shall be the duty of every employer not to permit an employee to
do anything not in accordance with the generally accepted principles of
‘standard safe operating practices connected with building and other
construction work as specified by the State Government. It shall be the duty
of every employer not to allow lifting appliance, lifting gear, lifting device,
transport equipment, vehicles or any other device or equipment to be used by
the building workers which does not comply with the provisions given in
these rules. It shail be the duty of the employer to maintain the latrines,
urinals, washing facilities and canteen in a clean and hygienic condition. The
canteen shall be located in a place away from the latrines and urinals and

""Notification issued by the Dept. of Information and Public Relations, Govt. of H.P.
on 23" May, 2009
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level Secretary (Labour)/
Secretary (PWD)/ Secretary
{(MPP & Power)

(D Two members to be nominated by the State Government one‘
representing State Level Associations of Architects or Engineers |
and one representing Accident Insurance Institutions.

1

An employer shall ensure at a construction site of a building or other
construction work that adequate measures are taken to protect building
workers against the harmful effects of excessive noise or vibration at such
construction site and the noise level in no case exceeds the limits laid
down.”!

An employer shall ensure at a construction site of a building or other
construction work that in case more than five hundred buildings workers are
employed at such construction site emergency action plan to handle the
emergency like-*

a. fire and explosion;
collapse of lifting appliances and transport equipment;
collapse of building, sheds or structures etc.
gas leakage or spillage of dangerous goods or chemicals;
drowning of building workers, sinking of vessels; and
Landslides getting building worker buried, floods, storms and other
natural calamities, is prepared and submitted for the approval of the
Chief Inspector of Inspections of Building & Construction.

An employer shall ensure at aconstruction site of a building or other
construction work that, no building worker lifts by hand or carries overhead
or over his back orshoulder any material, article, tool or appliances
exceeding in weight themaximum limits set out in the following table:-

Person Maximum Weight Load

me oo o

Adult man 55. 00 K.G.

Adult women 30. 00 K.G.

Adolescent male 30. 00 K.G.
Adolescent female 20.00K.G -

Unless aided by any other building worker or a mechanical device.”
Suitable personal protective equipment for the protection of eyes shall be
provided by an employer and used by the building worker engaged in

*'1bid, Section 34
Zibid, Section 36
*1bid, Section 38

]
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site of a building or other construction work that an ambulance van is
provided at such construction site or an arrangement is made with a nearby
hospita] for providing such ambulance van for transportation of serious cases
of accidents or sickness of the building workers to the hospital promptly and
such ambulance van is maintained in good repair and is equipped with
standard facilities.”

No building worker employed in building or other construction work
shall be required or allowed to work for more than nine hours a day or forty-
eight hours a week. No building worker employed in building or other
construction work shall be required or allowed to work continuously for
more than five hours unless he had an interval of rest of not less than half an
hour. The working day of a building worker employed in building or other
construction work shall be so arranged that inclusive of the intervals of rest,
if any shall not spread over more than twelve hours on any day. When a
building worker works in any building or other construction work for more
than nine hours on day or for more than forty- eight hours in any weck, he
shall, in respect of overtime work, be entitled to wages at double the
ordinary rate of wages.”' In every place wherein not less than two hundred
and fifty building workers are ordinarily employed, the employer of such
building workers shall provide an adequate canteen in the manner as
specified in this rule for the use of such building workers. The canteen shall
consist of a dining hall with furniture sufficient to accommodate building
workers using such canteen, a kitchen, store-rcom, pantry and washing
places separately for building workers and for utensils.”

The Himachal Pradesh Building and Other Construction Workers
Welfare Board was mentioned under chapter 30 of the rules. The Board shall
consist:>*

a. a Chairperson appointed by the Government

b. a member nominated by the Central Government

c. Not more than five persons representing the building and other
comstruction works appointed by the State Government

d. Not more than five persons from among the employers of
construction and building workers appointed by the Government

e. Not more than five members representing the State Government of
whom one shall be the Chief Inspector of Inspection of Building and

Construction of the State, one shall be a representative of Finance

Department, one shall be a representative of Law Department, one

*Ibid, Section 227
Ibid, Section 234
**Ibid, Section 244
3bid, Ss. 250 & 251

I3
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Service) Amendment Rules, 2013. The amendments were made in section
266, 267, 278 and 280. According to the amended section 280 the board may
sanction financial assistance for the medical treatment of beneficiaries up to
Rs. 5000/- only per annum subject to the production of medical bills. Further
in sub rule (1) of Section 281 the amendments were made that the board may
provide financial assistance for education of the children of members at the
following rates. From 1% to 5" standard Rs. 1000/~ per annum, from 6™ to 8"
standard 1200/-, from 9" to 10" standard Rs. 1500/- and in 11™ and 12" up
to 2000/-. For B.A. 2500/- and for B.Sc., B.Com, BBA Rs. 3000/, In Post-
Graduation Rs. From 3500- 4000 were provided to them. For Ph.D. and
research courses Rs. 15000 will be provided.

Further the amendment was made in section 282 in which the financial
assistance for marriage is increased from Rs. 5100/- to Rs. 21,000/-.
Another amendment was made in section 283 (B) in which provision for
bicycle for ladies was inserted for lady workers. Further in 283 (C)
provisions was inserted for kerosene and diesel stoves allowance of Rs.
1500/- on production of purchase bill.

V. Conclusion and Suggestion:

Many of the laws mentioned above apply to the unorganised sector
also. In some cases a separate notification may be necessary to extend the
application of a particular law to a new sector. It is useful to notice that
some pieces of legislation are more general in character and apply across
the board to all sectors. The Trade Union Act 1926, The Minimum
Wages Act 1948, The Contract Labour (Regulation and Abolition) Act
1970, The Workman’s Compensation Act 1923, and The Payment of
Wages Act 1936 are examples of this type. In certain cases, even the IDA
1947 would be included. In addition to the above there are special
sectoral laws applicable to particular sectors of the unorganised. Under
this category are laws like the Building and Construction Workers Act
1996, the Bonded Labour System (Abolition) Act 1976, The interstate
Migrant Workers Act 1979, The Dock Workers Act 1986, The Plantation
Labour Act 1951, The Transport Workers Act, The Beedi and Cigar
Workers Act 1966, The Child Labour (Prohibition and Regulation) Act
1986, and The Mine Act 1952.Broadly speaking these sectoral laws either
abolish or prohibit an abominable practice like bonded labour or they
seek to regulate exploitative conditions by regulating working hours and
conditions of service,

A recent trend has been to seek the creation of a welfare fund through
the collection of a levy from which medical benefits or pension
provisions are made. Workers and management may contribute and
attempt to set up tripartite boards for implementation of welfare benefits.
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