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I. Introduction:

Class struggle according to Marx lies at the very heart of societal
structures. The alignment of interests brings the workers together and the
capitalists too come together in order to protect their interests and a class
struggle ensues. The class struggle is fundamentally to control the means of
production. While the bourgeoisie feel that it simply owes the wages it pays
to the workers, workers think they must have some share in the profit as weil
because it is on account of their labour that the profit is earned. A deadlock
is not in the interest of either of the sides. Therefore, reconciliation is sought.
However, neither of the parties are either willing to permanently forgo their
claim to the profit or let go the desire to control the means of production.
This is primarily because the worker class sees huge disparity between their
standard of life and that of the bourgeoisie. Since the comfortable life of the
bourgeoisie comes from the profits the proletariat sees itseff producing, it
thinks it justifies asking for a piece of cake.

Legislation supporting the cause of workers and promoting power of
collective bargain together with the institutionalization of strike as a mode of
protest ensured that the workers were not left with the option of revolution
alone when things got too bad. Workers were, thus, allowed to voice their
concerns through peaceful and effective means.’

The freedom of association has been the cornerstone of the society. The
uneven socio-economic conditions the people organized themselves to have
equal status, equal share in economic production and to remove social
barriers, inequalities and abolish private monopolies and concentration of
‘economic powers in the hands of a few persons of society. In this way the
capitalist class and the labour class, the class of haves and have-nots
“recognized since the commencement of industrial age, came into conflict.

Interest in preserving industrial peace prompts the states to intervene in
industrial disputes in order to facilitate settlement. This approach is not a
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workmen as a means of enforcing compliance with demands made on their
employer; a stopping of work by workmen in order to obtain or resist a
change in conditions of employment’.

In India no right to strike is conferred expressly under any statute. The
Industrial Disputes Act, 1947 (ID Act) merely regulates the right and thus
impliedly recognizes the right. The Industrial Disputes Act may be regarded
as the source of the meaning and definition of strike. In ordinary parlance, it
may be understood to mean ‘stoppage of work’. The Little Oxford
Dictionary describes it as “employees concerted refusal to work until some
grievance is remedied; similar refusal to participate in other expected
activity.”

Industrial Disputes Act defines strike as ‘a cessation of work by a body of
persons employed in any industry acting in combination, or a concerted
refusal, or a refusal under a common understanding, of any number of
persons who are or have been so employed to continue to work or to accept
employment.

II1. Historical Background of Strike in India:

In India, Industrial Organizations existed from 2500-1700 B.C., which is
called the vedic age. They were so diffused that it is very difficult to trace
their growth in that period. During the Buddhist period (600 B.C.) such
organizations began to be noticed. These guilds are autonomous bodies and
acted as courts of settlement of dispute.’ This was the state of trade unionism
and trade union movement for a long time. Later on with the organization of
villages, the village Panchayat used to settle the industrial disputes.

A well-defined growth of trade union movement and subsequent legislations
started only with the strike of 1859. A violent conflict arose between the
contractors of European Railways and their employees in Bombay
Presidency. It resulted in the death of a contractor. As a result the
Workmen’s (Disputes) Act 1860 was passed.® It provided for a speedy and
summary disposal of disputes by the magistrate. This Act also made
industrial disputes conspiracy and breach of contract. It was repealed in
1932. In 1920 the Trade Disputes Act was enacted. This Act provided for
courts of enquiry and conciliation board. It forbades strike in public utility
without a month’s notice in writing. After the enactment of the Indian Trade
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together is the production and distribution of goods and services for the
benefit of the society. Neither of them can deviate from their chosen path.
Strike, by definition, is stoppage of work. Conceding the same as a right
suffers from an inherent defect in as much as it violates the underlying spirit
of employer-employee relationship. In other words, instead of promoting and
multiplying, it scuttles and retards the production and distribution of goods.
Hence. such a proposition can hardly be accepted. Strike as a “right’ must
have a concomitant duty.

Of course, every employer is under a pious obligation to meet the rcasonable
and just demands of his employees. As has been seen, trade unions and
strikes emerged as a reaction against the persecutory and exploitative
measures of the employers. Workmen were able to call the shots by virtue of
their sheer strength. But such an attitude could not decide the criterion of
reasonableness and validity. Hence, the state had to intervene to lay down
the rights and corresponding duties governing the employer-employee
relations and consequently, several labour legislations, ensuring the just and
reasonable needs of workmen, were enacted. This has surely made redundant
the prospect of a right to strike.

VL The Legislative Intention about Right to Strike:

A reference to Industrial Disputes Act is a sine qua non to ascertain the
legistative intent with regard to right to strike. An analysis of the Act reveals
that none of its provisions confers a right to strike on any one. In fact, the
Industrial Disputes Act, 1947 has several provisions that make the resorting
to strikes very difficult. Section 22 of the Act provides that a person
employed in a public utility service cannot go on strike in breach of contract
without giving to the employer six months notice and/or during the pendency
of any conciliation proceedings.

VII. A Judicial Response towards a “Strike Free Society™:

It is heartening to know that the judiciary, from early on, has been
antipathetic to strikes. The apex court has, in the larger interests of the
society, left no stone unturned in denouncing strikes. Donning the robes of &
crusader, right from the days of All India Bank Employees’ Association v.
National Industrial Tribunal Case" (hereinafter referred to as AIBEA), the
Supreme Court has tried its best to rid the society of the menace of strike.
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a fundamental right ..."*”. Needless to say, the Supreme Court was in full
agreement with this view while pronouncing the judgment in the former.

The “Tamil Nadu Mass Dismissal Case” highlights the fact that impairment
of the basic democratic rights of any organized force cripples efforts to attain
social harmony. The ewnphasis should be on inculcating respect and
protection by law or liberal principles for organizing and pressing one’s
interests. There is therefore a clear and immediate need for a modern,
positive Government employees relations policy to reconsider collective
bargaining rights of Government employees relations policy to reconsider
collective bargaining rights of Government employees not falling within the
category of ‘workmen’ ; all stand to benefit from its adoption. This paper
argues that there is an insurmountable necessity for legislative amendment
before there is a judicial attempt to entrench the right to strike in
Government employees, The Court in the Tamil Nadu mass Dismissal case
appeared to have its hands tied by the explicit wording of the service
regulations. Such legislative action would also compliment the fundamental
right to freedom of association guaranteed to all citizens under Article
19(1)(c) of the Constitution of India.

VIIL PART-IV:
2nd National Commission on Labour on Strikes

Recognizing the pitfalls associated with frequent strikes, the 2™ National
Commission on Labour, in its report, defines a strike as “the assertion of the
fundamental right of the worker to withdraw co-operation from what he
perceives as injustice being done to him. This is achieved by stoppage of
work”. The report then advocates the concept of ‘strike ballots’ as a means
of protest. It states that in the event of an industrial dispute between the
employer and employees not being resolved through mutual negotiations,
there may be a strike ballot. If the strike ballot shows that 51% of the
workers are in favour of a strike, it should be presumed that a strike has
taken place. The omission counters the argument that the concept of a ‘strike
ballot’ is tantamount to taking away the right to strike by opining that the
‘strike ballot’ recognizes majority support to the proposal for strike as an
equivalent to a successful strike without hurting the majority of people,
especially in case of essential services.

The appropriate government would have the authority to prohibit such a
strike or lockout by a general or special order and refer the contentions issue
for adjudication. General provisions of giving notice etc. would apply. The
Report recommends imposing penalties for illegal strikes and lockouts. The
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The Court then went on to give its opinion on the question whether the
employees had the right to strike and held that they had no moral or legal or
Constitutional right to strike. This was the ‘tempting moment’ when the
judges should have stopped short of expressing their opinion.

The focal point in relation to the right to strike is the deficiency of any
specific legislative provisions regarding the right to strike. The provisions of
the Industrial Disputes Act are only to regulate the strike, but not to prohibit
it, The regulations of the commencement of strike are only given by the
judicial pronouncements.
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