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PREFACE.

———

Turs book is in the main an expansion of material
collected by me in preparation for a lecture on
the development of colonial self-government in the
nineteemth century, which, at the suggestion of
Mr. S. Dighy, C.LE., I delivered before the Royal
Society of Arts in January, 1908. Todd’s classical
treatise, even with the valuable additions made by
his son, covers the ground®only up to 1893, and, as
was pointed out in a recent debate in the House of.
Assembly in South Australia, politicians of to-day
are not likely to accept as valid precedents of the
seventies or eighties. Moreover, the last fifteen
years have developed in a ‘marked degree the prin-
ciples of responsible government, and the system,
as it now stands, has reached a completeness which
renders any advance on the same lines hardly
possible. The progress of the future must probably
Stonsiderably modify the fundamental basis of the
present scheme.

The desire for brevity has led to the omission of
the discussion of electoral matters, and to the
apparent disregard of conflicting opinions held by
authorities of great weight. In some cases, too, it
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has led to the sacrifice of literal accuracy in order
to permit of the presentation of the facts in a
summary form.

As it is my desire to set out the position as it
exists, not as it might be, I have, as a rule, refrained
from the expression of personal opinions on con-
stitutional points; on undecided questions of law,
however, I have not hesitated to express my own
views, in the hope of eliciting expressions of
opinion from others better qualified to judge than
myself.

To the Hon. J. W. 'l‘AVEl;,NJ‘«:R,«Agent—General for
Victoria, and to the Hgn.J. G. Jenkins, formerly
Premier and late Agent-General for South Australia,
I am glad to express my thanks, both for their kind
reception of my lecture and for information which
their practical experience of responsible government
has enabled them to give me.

A. BERRIEDALE KEITH.

December, 1908,
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RESPONSIBLE GOVERNMENT IN
THE DOMINIONS,

CHAPTER I

1

THE BEGINNINGS OF COLONIAL SELF-GOVERNMENT.

In the. year 1840, when the history of colonial self-goverp-
ment may fairly be said to take a fresh start, the majority of
British Colonies were in possessioh of the form of government
known as representative. The history of colonial develop-
ment has sometimes been traced as running through a
normal development from the Crown Colony form of govern-
ment, under which the legislative and executive powers are
‘both wielded by the Crown and officers appointed by, and
responsible to, the Imperial Government, to the representative
stage, in which the legislature is composed of elected repre-
sentatives of the people, while the executive authority is still
in the hands of the Imperial .Government, and thence to
responsible institutions reproducing as far as possible in the
Colonies the forms of ministerial government at home. But,
“th fact, no such symmetry can be traced in colonial history ;
the earliest form of Constitution has a close resemblance to
representative government, and the history of the Colonies is
best: regarded as either progress from this form to higher
things, or regress to Crown Colony administration. For the
system of representative government is essentially unstable ;
it inevitably involves a state of conflict between the executive
K. B



2 RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

and the legislature, as is indeed seon to-day in all countries
in which the full system of a Parliamentary executive is not
accepted as part of the Constitution. " The legislature, partly
elective, partly nominated, found itself unable to enforee its
wishes on officials who did not owe their appointment to the
colonial legislature, who in many cases were not connected
in any way save by their public appointments with the
colony, and who could not expect to earn the approval of -the
Home Government for anything save action conceived in the
interests of the United Kingdom. On the other hand, the
executive were at the mervcy of the legislature as far as -
supply was concerned, except as regards the short .civil list,
which was inadequate as a rule even to provide for the
salaries of the officlals, and which left it entirely to the
legislature () to provide the funds to carry out the necessary
public works and other moasyres for the benefit of the colony,
which the executive felt bound to endeavour to see carried
into effect. ITvery colonial Grovernor had therefore to devote
himself to alternate attempts to bully and cajole the legisla-
ture into compliance with his proposals, and in not a few
cagses Ctovernors were reduced to the expedient. of counstant
dissolutions in the hope, usually vain, of persuading the
Assembly to accept their views as an alternative to a fresh
appeal to their constituents. Iven if a Grovernor were lucky
enough to manage to get along satisfactorily with his legis-
lature, he might find himself at loggerheads with the
judiciary, who, though belonging to the same social caste as
L
(@) In every responsible Government eolony the foundation for taxation is,
as in England (May, Parl. Practice, ch. xxii.), its necessity for the public
service, as declared by the Governor throngh his Ministers. Lord Durham
regarded the absence of such a rule as one of the principal factors in the
misgovernment of Canada (Harrison Moore, Commomvenlth of  Australin,
p. 116). It exists in every Crown Colony, but the right of the private

member to propose money votes still survives in Bermuda and Bahamas. In
Barbados it has been modified by local legislation.
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the executive, were separated from it by professional feelin;g',
and who indeed had often sufficient cause to interfere with the
illegal and unwise acts of colonial Governors.

Assuming, however, that a Governor was sufficiently skilful
to avoid disputes in the colony, he might find himself involved
in troubles with the Home Government, from which he held
his office and to which alone he eould look for advancement.
The control exercised over colonial enactments by Downing
Street was minute and irritating ; its extent may be judged
that in the years from 1836 to 1864, of which about twenty
fall in the period of self-government, no fewer than three
hundred, and forty-one Bills were reserved under the Royal
Instructions in the North American Colonies alone, and forty-
seven of these Bills, for one reason or another, never received
the Royal Assent at all. It is perfectly true that in the
majority of cases, though by ng means in all, there was good
warrant for this supervision, and that many of the colonial
Bills were strangely devoid of prudenee, but in many cases it
might have been better to leave the colony to buy its own
experience, while -in others the disallowance was obviously
due to an imperfect realisation of ‘the real state of affairs in

“the Colonies, a defect, however, due in the main to the lack of
care taken by Governors in explaining to the Home Govern-
ment the actual circumstances of the Colonies under their
government. '

A weak executive and a discontented legislature cannot
permanently co-exist, and in the great colonies where there is

La large and increasing white population the development of a
Parliamentary executive is a natural solution of the problem.
But in small islands or in tropical colonies where there ig
relatively a large native population circumstances differ, and
the executive can only obtain the necessary strength at the
expense of the independence of the legislature. There are
very many examples of this process, and historically they are

B2
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interesting in the extreme. In 1840, representative govern-
ment existed in British Guiana, Jamaica, Grenada, Tobago,
St. Vincent, Antigua, Dominica, St. Kitts, Nevis, Montserrat,
the Virgin Islands, Bahamas, Bermuda and Barbados, as
well as in the North American Colonies and in British
Honduras, whose colonial status was not yet fully recog-
nized (5). In some cases it had existed from the first
colonisation, in accordance with the maxim that the English
settler carries with him the common law; and the only
- political institution which the Crown, without the authority
of Parliament, can set up for him is a government based on
that of the United Kingdom as it existed in the tite after
the Restoration. In other cases the Royal prerogative of
legislating for a conquered or ceded colony had been used to
grant a representative Constitution, and the decision of
Lord Mansfield in the famoue case of Campbell v. Hall (c)
had established the doctrine that such a Constitution once
granted could not be revoked by any power short of an Act
of Parliament. Tinancial difficulties, the impossibility of
adjusting the relations of the executive to the legislature in
Colonies where the legislature is and must bo representative
of a mere handful of the population, and other causes have
combined to reduce the number of Colonies which still possess
representative government without responsible Ministries to
three only, Barbados, Bermuda, and the Bahamas, while in
financial matters, subject to the grant of a eivil list by Order
in Council, British Guiana has representative government.
Jamaica indeed for many years almost enjoyed responsible «
government (&), for the officers appointed were in close touch
with the legislature, whose will was nearly supreme, but the

(6) Cf. Jowrn. Royal Soc. of Arts, lvi. 843.

(¢) 20 8t. Tr. 289; Shortt & Doughty, Documents relating to Const. Hist.
Canada, 17569-91, pp. 366 seg. '

(d) See House of Lords Papers, 1864, xiii. 205,
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weakness of the system was plainly revealed in the rebellion
of 1865, and the legislature next year extinguished voluntarily
its authority. In the rest of the West Indies the main cause
of alteration was finanecial trouble, and the natural insistence
of  the Imperial Government on retaining the complete
control over legislation where imperial funds were to be
granted. In 1876, Tobago, Grenada, and St. Vincent sur-
rendered their independent legislatures (¢), while in the case
of the Leeward Islands the process, which began earlier and
~was accelerated by the federation of the group in 1871, was
not completed until 1898, when the financial needs of the
group imnduced the legislatures of Antigua and Dominica to
surrender their elective element.

It is significant that even in the case of the Colonies which
still remain under representative government some attempt
has been made to reconcile fhe natural opposition of the
executive and the legislative powérs. In Barbados there has
been created, by agreement with the legislature, an executive
committee on which sit members of the two houses of the
legislature with members of the colonial executive, and which
initiates all money votes, prepares the estimates and intro-
duces ‘government business (/).. In the Bahamas and
Bermuda the plan is adopted of adding to the ordinary
members of the executive council members of the colonial

" legislature, whose presence in the council enables the govern-
ment to weigh more easily the real feeling of the legislature
on business and facilitates the carrying of governmental
measures through the Houses.

In none of these cases, however, can much further develop-
ment be looked for. Bermuda is still an Imperial fortress,
while in the Bahamas and in Darbados the Imperial Govern-

(¢) 39 & 40 Viet. c. 47.
(f) Parl. Papers [C. 2645]; Barbados Acts, No. 55 of 1891, No. 9 of
1902, )
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ment is trustee for the comparatively large native population,
so that these Colonies will probably always remain examples
of imperfect development, unless some circumstance arises to
render it necessary to repeal their constitutional freedom. In
the North American and the Australian Colonies the advance
from this state seems so obvious that we are apt not to
extend full recognition to the substantial originality of the
proposals contained in Lord Durham’s report on the pro-
vinces of Upper and Lower Canada in 1838. Representative
government had been introduced into the two Canadas in
1791, when they wero given Constitutions on much the same
general lines. The following fifty years wore marKed by a
long series of confliets between the governors and their
legislatures in which both sides showed want of sympathy
and reasonableness, culminating in the abortive Papinean
rebellion in Lower Canada and in grave unvest in the Upper
Province. It was therefore a bold measure and one showing
real political genius to suggest, as the proper mode of reform,
a measure which took the gencral control of colonial affairs
definitely and once for all out of the hands of the Home
Government.  Xord Durham (g) was, indeed, wrong in many
of- his recommendations: he completely foiled to see, what
Lord Dorchester had seen before him, that the French
nationality bhad such a hold on the Province of Quebsec that
its power could never be shaken, and the wunion of the two
provinees which he recommended was a failure and had to be
undone on federation in 1867. But the fundamental sound-
ness of his purely political views is seen in the enduring ®
character of the edifice of responsible government which was
reared through him, and in the fact that no single point of

his exposition of the fundamental character of responsible
government requires alteration lo-day after sixty-six years of

(9) His report was reprinted in 1902 by Methuen. Cf. Egerton, Canada,
pp. 146—163.
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actual experience of its working. In rejecting the proposed
solution of the constitutional question by the expedient of an
elective executive council-—an idea which has analogies in
the early history of English Constitutionalism—he wraote :

“ Every purpose of popular control might be combined with
‘every advantage of vesting the immediate choice of advisers
‘in the Crown, were the colonial Grovernor to-be instructed to
secure the co-operation of the Assembly. in his policy by
entrusting its administration to such men as could command

a majority, and if he were given to understand. that he need
count on no aid from home in any difference with the
Assembly that should not directly involve the relations
between the mother country -and the colony.” The Imperial
Government deserve all credit for their prompt acceptance of
these somewhat revolutionary proposals, and Mr. Poulett
Thomson was sent out in 1888 with full instructions for
bringing the system into operation. It was expressly laid
down that the duty of acting in accordance with the wishes

- of the Assembly was not incumbent in cases where imperial
interests were involved, but that in cases of local interest the
Governor. should guide himself by their wishes instead of
endeavouring to lead them to adopt his policy. It was also
provided that a change should be made in the tenure of the
chief executive officers to permit of alterations in the holders
-3 of these offices to be made “as often as any sufficient
/ motives of public policy might suggest the expediency.”
{ The new system received further definition in a series of
. athree vesolutions (%) proposed in 1841 by the first Ministry
of the Parliament established by the Act of 1840 and agreed

to, which asserted the necessity of the Governor acting on

the advice of Ministers, the requirement that Ministers should -
be.persons possessed of . the confidence of the representatives

(#) Egerton, Canadd, pp. 174, 175.
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of the people, and the duty of the provincial administration
to use their efforts to secure that the Imperial Government
should use its powers in accordance with the wishes of the
provineial legislature. The death of Lord Sydenham a few
days after the resolutions had been adopted delayed for a

-~ time their taking full effect, as his successors, Sir Charles

Bagot and Sir Charles Metealfe, wore hardly quite in full
sympathy with the idea of self-government, but they received
- an extension and definition from Lord Elgin under whose
zgovernmont the principles of self-government took on their
final form in all essentials (7).

The example of the Canadas was naturally followed without
delay by the other Colonies, but it was not until 1848, at
the urgent instance of the Secretary of State, that the full
measure of sclf-government was fairly under way in Nova
Seotin and New Drunswick, and until 1851 that Prince
Edward Island roceived the benefit of the systemn. The
delay was not duc to any reluctance to sanction the adoption
of responsible government on the part of Liord Grey, but to
the natural obstacles which presented themselves from at
onee the difliculty of inducing Governors brought up under
the old végime to accommodato themselves to the new system
and the lack of readiness in an Assembly to fall into the
ordinary principles of Parliamentary government. - In Nova
Scotia, for example, the Secretary of State found that the
legislature was not ready to make provision for the treasurer
whose post it was desired to abolish and to replace by two
political officers, and ultimately he had to instruct thes
Governor to bow to the decision of the Assembly in the
matter (k), a decision which was resented both by some of

(i} See Eearl Grey, Oolonial Policy, i. 205; Walrond, Letters of Lovd Elgin,
Pp. 40 seq. ; Egerton, Canada, pp. 191 seq.

(k) House of Commons Papers, 1847-8, xli. 56 seq.; of. Egerton, op. sit.
pp- 186—180; Houston, Const. Docsments of Conadu.

¥
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“the residents in the province and by the opposition in the
Imperial Parliament. In the case of Newfoundland, there
was still longer delay in giving way to the wishes of the
people, and at first the Imperial Government could not see
their way, in view of the treaties with the United States and
France affecting the colony, to sanction the extension to the
colony of the same form of government as in the maritime
provinces and Canada. But at last they yielded in view of
the fact that the financial management of the eolony was
most unsatisfactory, and that the grant of self-government
promised to lessen the difficulties of the situation; and in
1855 the Governor was authorized to adopt the system of
ministerial responsibility in its full form, while later an
assurance was given by Mr. Labouchere that the colony
would be consulted before any further treaty arrangements
were made concerning it (7). = 4

' The same year saw the completion of the grant of seli-
government to the four Australian Colonmies. It had been
foreshadowed in the Imperial Act of 1850, which empowered
the legislatures already in existence, which were representa-
“tive in character since 1842, to alter their Constitution by
erecting two Houses in place of one, and the power was used
by all the Colonies save Western Australia, which was still a
mere handful of settlers far removed both in space and in

 sentiments from the rest of Australia. There was a good

deal of discussion in the Colonies and in the mother country
on the precise terms to be given the Colonies, and in the
Lonstitutional Bills of New South Wales and Vietoria it
was sought to, establish a legislative distinetion between
the  matters which were imperial and those which were
“of purely local interest. It was, in fact, decided by the
local legislatures to restrict the power of disallowance of
Acts to those of imperial interest, and imperial interests were

(% Prowss, Hist. of Newfoundland, pp. 466 seq.

¥



10 RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

restricted to allegiance, naturalization, treaties, political inter-
course with foreign “Governments, the discipline of the
troops and defence, to which list Victoria added -divorece,
while Tasmania wished to be uble, to dismiss the Governor
and to detine the imperial prerogative. This proposal
the Imperial Government declined to accept, and indeed it
would have been foolish in the extreme thus to limit before-
hand imperial interests. But generally the colonial legis-
latures got their own way, and their Acts were accepted and
allowed with—in the case of New South Wales and Victorio—
‘comparatively slight alterations. At the same time, the
Colonies were relieved from the operation of the lafid Acts in
force, and were entitled to control their vast areas of land (m).
In New Zealand, the Act of 1852 (n) gave representative
government, but as no mention of responsible government
was made in the Act, tho ®lonial legislature proceeded to
petition for the grant of that form of government by the
alteration of the Constitution. The Secretary of State, how-
ever, pointed out that all that was wanted was not an altera-
tion of the Constitution but the passing of a pension Act fo
secure peunsions on abolition of office to those officials whose
posts would be made political by associating them with the
confidence of the legislature, and on this being done the
Governor was instructed that the colony should enjoy in
the fullest measure the doctrine of responsible goverament (o).
Accordingly, a Ministry was formed in 1856, and the
Govertior laid down in a minute, which was approved by the
Secretary of State, the doctrines of self-government in th®
~ propositions that in local affairs the Governor would act as

(m) See 18 & 19 Vict. e. 5¢ (New South Wales), ¢. 55 (Victoria); Tasmanian
Act (17 & 18 Vieh. No. 17) South Australian Act {No. 2 of 1855-6); and
Jenks, Hist. of the dustralasian Colonies, 1896 and, for Tasmama, Aets, &c
vof the Legislative Council, 1879, PP 54——-56 : .
S (m) 15 & 16 Viet. e. 72. C
i {0y Houseof Comntons Papers, 1860, xlvi. 189, )
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a constitutional monarch, but would be free to act on his own
responsibility in matters of imperial interest, but would con-
sult Ministers even in those cases, and refer their views to
the Secretary of State. He added that in appointments he
would expect an assurance in each case that the person
recommended was a fit and proper person for the post (p).

In 1859 the newly-created colony of Queensland received,
‘immediately on its creation, responsible government, which
the Governor interpreted in terms very similar to those used
by the Governor of New Zealand in 1856. He also placed
great stress on the Governor’s vight to secure that appoint-
ments were not bestowed on persons unworthy of office, and
in this view he had the support of his Ministers (¢).

The next grant of responsible government was offered in
1869 to the Cape of Good Hope (#). The correspondence
arose out of the military questior® of the defence of the colony
against the Kaflirs. The Imperial Government, as early as
1867, intimated their expectation that the colony would
assume some of the burden of the cost of its defence, while
the Governor represented that the colony was too poor to do
so; though it fully recognized that it ought so to act if and
when funds were available. The Governor was himself
much opposed to self-government, and it is decidedly interest-
ing “to note that he prophesied without doubt that the
inevitable result of self-government would be the secession
of the Colonies. He considered such secession inevitable in
the case of Australia, New Zealand, and North America,
and did not disapprove the grant of self-government there ;
but he thought that South Africa was not ripe for setting up
for itself, and considered that it was essential in the interests
of the natives, and, indeed, of all concerned, to maintain the

(#) Ibid. pp. 228, 229, 481.
(g) 1bid. 1861, x1. 607 seq.
(r) Parl. Papers [C. 4697, [C. 508], [C. 732].
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existing arrangements. He recognized, however, the need of
restoring harmony to the relations of the Fxecutive and the
legislature, and he accordingly obtained the permission of
the Secretary of State—who, however, favoured responsible
government—to put before the constituencies a proposal for
the amalgamation into one of the two Houses of the legis-
lature. The plan was, of course, intended to diminish the
difficulty of dealing with two bodies, both elective and apt
both to be in opposition, but, as the Secretary of State
pointed out, the plan was hardly likely substantially to lessen

the difficulties of the executive Government. At any rate, -

the idea never was tried, as the Assembly threw out the Bill,
and the last chance of the reversion of the Cape to a
Crown Colony disappeaved. Sir Philip Wodehouse, who
held these pessimistic views as to the possibility of responsible
government in the Colonigs, was succeeded by Sir Henry
Barkly, who was inclined to favour responsible government
from his experience of it in Australia, and he received a clear
intimation from the Secretary of State that the better course
for the colony to adopt was to accept the offer of responsible
government, while it was stated that thore was little proba-
bility of the Imperial Government consenting to the annexa~
tion of the goldfields until the colony accepted responsible
government. This view must be regarded as having been
inevitable, inasmuch as an executive Government too weak to
manage satisfactorily the affairs of the Cape could not in
reason be expected to take upon itself the responsibility for
the control of the new and distant territories proposed to be
annexed. On the other hand, the situation was seriously
complicated by the fact that the residents in the eastern part
of the colony were not anxious for the grant of responsible
government, which would result in their being ruled from
Capetown and the west, and in consequence the Bill to

establish responsible government was rejected in the Upper
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House, in 1871, by twelve votes to nine, there being in the
majority eight eastern members, and in the minority in favour
of the Bill only two. But the check was only temporary, and,
indeed, in view of the complicated relations with the Orange
Free State and the Transvaal over the new territories, which
the Imperial Government were desirous of accepting for the
ocolony, it was essential for the maintenance of the British
position that the Government should be supported by the
weight of a responsible Ministry. This view accordingly
prevailed when the Bill -was re-introduced. in 1872, and it
was passed by the two Houses, though there still were some
discontented ‘persons who protested against the domination
of the west over the east of the colony. Luckily, they were
not ‘in a position to make their views effective, and the
Imperial Government were mnot willing to override  the
colonial - legislature in  the majter. ~Whatever the dis-
advantages of the position, the colony, as divided, would
have been far too weak for any effective part to have been
taken by it in: South Adfrican politics, and the results might
have been the loss of the British hegemony in South Africa.

In. Natal (s) the grant of self-government was longer
delayed. There were a good many reasons for this fact.
The population was not only small but the country was
surrounded by fierce native tribes, which could only be kept
at ‘a distance by the exertions of the Imperial forces; and it
was established by the discussions of 1869 in the Cape that
purely native risings must be subdued by the use of the local
forces in-any case where self-government was granted. As
the native policy of Natal must obviously re-act upon all the
relations of the Crown to the native races in South Africa,
the Crown could not well entrust the conduct of affairs in
Natal to a Ministry whose actions it could in no way super-

(s) Parl. Papers [C. 64877 and [C. 7013].
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vise effectively. But equally naturally the white population
was anxious to obtain the same .status as the population in
the Cape, and their desire became more possible of fulfilment
when the defeat of the Zulus left the danger from the natives
much less serious. Dut it was not until 1892 that the colonial
legislature, in which the official members were instructed not
to vote against the proposal, was able to produce a Bill in
which the Imperial Government could concur. This result
was reached after discussion between the Secretary of State
and Sir John Robinson and Mr. Sutton, who were sent to
Eingland as the representatives of the responsible Government
party in the legislature. The principal points in,which the
Bill was altered to meet the views of the Coloninl Secretary
are worth enumeration. = In the first place, the legislature
was to consist of two chambers instead of one chamber as
desired by the colony, thg Secretary of State not being
prepared to adopt a form of legislature unknown in any self-
governing colony. Secondly, the legislature placed at the
. uncontrolled disposal of the Governor 10,000/ a year, to- be
used for the welfare of the natives; the colonial draft granted
20,600/ but retained the right of appropriation of the items.
In the third place, the power of the Governor, as supreme
chief over the natives, was to be exercised by him on his own
* responsibility, instead of being delegated to the Governor in
council, as proposed by the colonial Bill. The delegates
protested against some of the alterations, especially the attempt
- to place the native policy in the hands of the Governor, but
they gladly accepted the altered Bill as a whole, and it wgs
sent out by Lord Knutsford for the acceptance of the people
and legislature. But the election held was unfavourable to
responsible government by fourteen votes to ten, and the
Legislative Council declined to proceed with the Bill. "But
election petitions were promptly brought against four of the
anti-responsible government party and they were unseated,
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while the new elections resulted in the return of four members
in favour of responsible government. The Bill then was
re-introduced into the Council, and passed as Act No. 14 of
1893, receiving the sanction of the Imperial Government.
Western Australia (¢) had received responsible government
in_the year 1890. In 1870 it was granted representative
government, but for some years after that its future seemed
to lie on lines remote from those of the rest of Australia. - By
the middle of the eighties, however, the influx of Australians
from the east, and the growth of a colonial population, led to
a development of the demand for self-government, and the
legislature began to frame projects for the alteration of the
Constitution. The Imperial Government felt. some difficulty
in meeting their wishes, owing to the vast size of the terri-
tories of the colony, the divergence of interests between the
several parts, the responsibility mvolved in the maintenance
of order on the goldfields, and the comparatively large
.aboriginal population, the protection of which was found
exceedingly difficult, even under a Crown executive. Vatious
schemes were mooted to meet these objections, and plans for
the division of the colony were considered. But finally the
Imperial Government decided to postpone consideration of
the position as to division, and the local legislature passed an
Act, which was confirmed by an Imperial Act of 1890, under
which the Government of Western Australia was re-organized
a8 a responsible Government. The legislature was divided
into two Houses—the upper to be nominated in the first:
iustance, but to become elective when the colony should
have a population of 60,000 people, exclusive of aborigines, or
six years should have passed since the summoning of the first
nominee council. - As a matter of fact, the new provision
was brought into force by an Act of 1894, as a result of the
increase in the population of the colony.
{t) Purldl’uper% [C. 5643], [C. 5752], [C. 5919], [C. 5919 L.]. (“ oF mmi_”&

FF
fobk 3

25 i 1988

.
el
F
*
=
¥



16  RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

The cases of the Transvaal and the Orange River
Colonies (u). were in_ many respects unique. Under the
terms of peace by which the war was terminated, the Colonies
were promised, in due course, representative institutions ; and
in the negotiations leading up to the surrender it was expressly
stated that the Imperial Government would, as soon as possible,
give them a Constitution on the model of that of the Cape.
In accordance with this undertaking, the Imperial Govern-
ment framed a Constitution, embodied in Letters Patent,
under which the '['ransvaal received representative govern-
ment, with a single chamber and a certain number of nominees
added to the elective members. This Constitution was
received with some criticism in the colony, because of the
obvious diffienlty of the conduct of the Government by an
executive which was without Parliamentary experience, and,
on the advent of the Libera) Giovernment to office in 1905,
the decision was taken to create at once responsible govern-
ment in both the colonies. A commission, of which the
chairman was Sir West Ridgeway, proceeded to South Africa
to make inquiries as to the possible basis of the Constitution
as regards electoral arrangements, and, as a result, there weére
issued in the end of 1906 Letters Patent, creating responsible
government for the Transvaal, followed in 1907 by similar
Letters Patent for the Orange River Colony. By these
instruments the Colonies were at once accorded full seli-
government, subject only to reservations as to native affairs,
in which the Governor was given the position of supreme or
paramount chief, independently of his Ministers, as to the
employment of labour under servile conditions, and as to the
management for five years of the land settlement policy of
the colony. The latter reservation was due to the fact that,
under Crown Colony government, a considerable number of

" () Parl. Papers {Od. 24007, [Cd. 2479], {Cd. 2823}, [Od. 3260}, for
Transvaal ; [Cd. 3526] for Orange River Colony,
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- settlers had been introduced, and it was thought that the
poliey might not be regarded with favour by the new Govern-
ments, and that the settlers might not receive the very con-
siderate treatment essential to their survival in the difficult
ciroumstances of South Africa.  Power was, however, given

~ to the colonial Governments at any time before the expiration

- of the period to take over the full control of the matters
within the management of the board appointed to look after
‘the land settlers, on an agreement being arrived at with the
board, and approved by the Governor and Secretary of State.

The same policy of extending the.advantages of self-
governmend to: all territories where the population is white
has been followed by the Canadian Government in ‘its
dealings with the vast ferritories in the north-west entrusted
to the care of the Dominion by the Imperial Government (z).
In 1870 the province of Manitohp was created with full self-
government, and in 1871 the union of British Columbia with
the Dominion was combined with the establishment of the
system of ministerial responsibility. The latest additions to
the list of provinces were made in 1905, when the great
provinces of Alberta and Saskatchewan were carved out of
the North-Western Territories and erected into provinees with
almost the same privileges and rights as those enjoyed by the
older provinces, which had an existence independent of the
Canadian Parliament. - These new provinces are limited in’
their resources in some respects, but they enjoy to the fullest
degree the. benefits of responsible government.

(#) See Munro, Const. of Canada, pp. 26 seq. ; and, for the new provinces,

the Canadian Acts (4 & 5 Edw. VII. c. 3 and c. 42); Revised Statutes, 1906,
vol. iv. ; and cf. Lefroy, Legislative Power in Canada, pp. 705—709.
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CHAPTER II.
THE LEGAL BASIS OF THE DOMINION CONSTITUTIONS.

Ix the preceding chapter we have traced the circumstances
under which the several Dominions successively obtained the
grant of responsible government, and we propose now to
examine the legal basis in which in each case the grant rests.
‘While there are in point of fact no less than three ways in
which the status of representative government has been
obtained, by imperial legislation, by a colonial Act, and by
- Letters Patent issued undeg the royal prerogative, it will be
/ tfound that in all cases the grant of responsible government
‘rests on nothing more formal, in the ultimate analysis, than
instructions from the Secretary of State to the Governor,
though in differing degrees the Constitutions recognize the
system of ministerial government. ‘
~ There is no hint in the Imperial Act of 1840, which
reorganised the province of Canada, that it was intended
vitally to alter the mode of government hitherto in force.
The actual introduction of responsible government consisted *
in the instructions sent to the Governor-General to take as his
advisers those who could command a majority in the legisla-
ture, a principle which in a few years developed into the fyll
doctrine of a Parliamentary executive. Similar instructions
were sent to the Lieutenant-Governors of Nova Scotia, New
Brunswick and Prince Edward Island, and by 18481849
the system of responsible government may fairly be said to
have been established in Canada. It is clearly assumed as
existing throughout the British North America Act, 1867,
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by which Canada was federated, but it is nowhere expressly
enacted that the members of the Government must have seats
in the legislature, and in point of fact the Privy Couneil for
the Dominion is composed of many persons who have long
ceased to hold any place in Parliament. But by custom
Ministers are as much required to have seats in Parliament as
Ministers in the United Kingdom. The same principle was
applied when British Columbia received responsible govern-
ment on its union with the Dominion in 1871, when Manitoba
was given the same privilege in 1870, and on the recent

—~ecreation in 1905 of the two provinces of Alberta and

/"iSaskatchewan (a).  Generally speaking, it may be said that
in Canada the principle of self-government rests on the con-
wventions of the Constitutions, whether provineial or federal
and not upon express enactment.

The same rule applies to Newfoundland. In that colony
the grant of responsible government was made in 1855 by
despatch, in effect instructing the Governor to adopt the same
practice "in choosing the members of the newly-created (b)
Executive Counecil asin Canada. There is no provision in any
local Act that the executive councillors shall hold seats in the
legislature, though, of course, in point of fact they as a rule
do-so.. Exceptions occasionally occur, as in 1908, when the
Miunister of Justice, Mr. Kent, was for several months not a
member of Parliament (c).

Similar in principle are the Constitutions of the Transvaal

o (@) For the Acts, see Canadian Revised Statutes, vol. iv. They do not, in
any case, formally confer responsible government,

(8) An Fxecutive Council was constituted by Letters Patent in that year,
but this might have been a Crown Colony executive for all that the document
contains.

(¢) So, in 1907, in Queensland, Mr. Airey was for a time without a seat in
Parliament ;. cases in Canada, in Ontario in 1898, and in British Columbia in
1900 are given in Canada Sess. Papers, 1900, No. 174 ; but great exception
was taken in the last case, which was one of the causes of the Lieutenant-
Governor’s dismissal.

c2
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and the Orange River Colony, granted on 6th December,
1906, and 5th June, 1907, respectively (d), but in them
formal notice is taken of the existence of Ministers with seats
in the legislature. The Constitutions depend on the Letters
Patent declaring the composition of the legislature and
executive issued in both cases under the royal prerogative of
legislating for conquered Colonies. In this respect the posi-
tion differs fundamentally from that in Newfoundland, where
‘the existence of a representative legislature depends on
Letters Patent of 1832, which, preciscly speaking, are based
on the right of the Crown to establish in a settled colony a
Constitution on the basis of the English Constituion before
the rise of responsible government proper, while the existence
* of ministerial government rests on nothing more than usage,
and the instructions to the Governor and the creation of an
Eixecutive Council in 1855. oThe Governor might in theory
at least be instructed to revert to the practice in force before
1855, and to choose his Ministers at will without regard to
Parliament, and it is possible to do this even in the case of
the Transvaal and Orange River Colony, since Ministers are
not legally bound to have seats in the legislatures.

The other two South African Dominions owe their respon-
sible government to local Acts. The Cape obtained repre-
sentative government by a local Ordinance of 1852, which
the then existing Legislative Council was specially empowered
to enact by Letters Patent of 1850, and in 1872 the legisla-
ture created under the Ordinance, which was confirmed by
an Imperial Order in Council of 1853, provided by the
Constitution Ordinance Amendment Act (No. 1) of 1872,
that five specified offices could (not “must”) be held by
members of the Legislative Council or House of Assembly
without vacating their seats, and provided pensions for the

(@) Parl. Papers [Cd. 32507, Transvaal; [Cd. 32566], Orange River Colony.
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officers holding the posts “in the event of retirement on
political grounds.” It is therefore only by constitutional
custom, as in Clanada.and Newfoundland, that Ministers are
regularly members of Parliament. In the case of Natal,
which received representative government in 1856, the Act
(No. 14) of 1893, establishing responsible government, is
much more explicit. It expressly lays down that every
Minister shall be, or shall within four months become, a
member of the Legislative Council or House of Assembly,
while to prevent the misuse of the power of appointing
Ministers members of the Council, which is a nominated
body, it i¢ provided that not more than two Ministers can be
memmbers of the Couneil.

The case of Natal is worth considering more in detail, as a
specimen of the limited expression given even in a law
expressly intended to introduce responsible government to

- that principle.  The framers of the Bill were anxious to
make it contain a clear exposition of the character of the
government which it was desired to establish, and one clause
of the reserved Bill, No. 1 of 1892, which did not receive the
Royal Assent, reads :—* The words ¢ Governor in Couneil’
in this Act or any other Act or law appearing shall be
deemed to mean the Governor acting with the advice of the
Ministers, and such Ministers shall constitute the Hxecutive
Council?” - It was also provided in the Bill, as in the later
‘Act of 1893, that Ministers must have or obtain seats in
Parliament, and, had the Bill been accepted by the Imperial
&tovernment, the Constitution would have expressly provided
for the constitution of an Kxecutive Council composed of
Ministers liable to retire or be dismissed on political grounds.
But the Secretary of State was not prepared to accept the
plan of defining in an Act the Xxecutive Council, and in the
result the clause was by agreement struck out. Thus it
remains in strict law open to the Governor to appoint his
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Executive Council in any way he likes, ignoring, if he saw fit,
Parliament altogether, though he could not put his nominees
in charge of the important posts in the colony reserved for
Ministers as members of Parliament, and business could not
be carried on.

Precisely the same remark applies to the cases of the
Transvaal and the Orange River Colony, where again the
Executive Council is constituted only by the Letters Patent
creating the office of Governor. Such Letters Patent indeed
are issued not in virtue of the prerogative of legislation for a
conguered colony, but by the wider prerogative of constitut-
ing the executive Government for a colony, which*belongs to
the Crown wherever it has not been expressly by law taken
~away. It is, however, significant that the Letters Patent do
expressly say that the Xxecutive Council shall ¢ consist of
such persons being Ministers®or other persons as the Governor
shall from time to time appoint undér the public seal of the
colony.” Thus the recognition of the presence of Ministers
on the Council becomes more marked, though there is no legal
obligation on the Governor to appoint Ministers either alone
or at all to the Couneil, and in form the choice is left entirely
open to him. In the case of Canada the Executive Councils
of the Dominion and the provinces alike are mentioned in
the British North America Act, 1867, but there is no hint in
law that they must be composed of Ministers, ‘and the
provinces have always left the appointment by law in the
hands of the Lieutenant-Governors(e), and the same remark
applies to the Councils of the Australian States, Newfound-
land and New Zealand ( /), in all of which the appointment
of the Executive Council remains undefined by law, even
when Ministers are referred to in the Constitution Acts.

In the case of the Australian States the existence of

(¢) E.g., Quebec Act, No. 7 of 1901 ; Ontario Act, No. 6 of 1908, &e.
(f) Cf. Const. and Government of New Zealand, 1896, p. 179, n. 2.
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responsible government may be said to depend in part on
imperial Aects. No Colonies have been the subject of so
much imperial legislation as those in Australia. The cause
is probably to be found in the hiétory of the settlements. 1t
was clearly necessary to exercise legislative powers over the
rapidly increasing number of free settlers shortly after the
tounding of the Colonies ; but the presence of many desperate
characters rendered it rather difficult to carry out the simple
plan, and the only procedure possible in a settled colony, viz.,

“that of creating & representative legislature by the preroga-

tive. Therefore recourse had to be had to imperial legisla-

- tion, undex which a full measure of representative government

was ‘only granted in 1842 and 1850 (g). The Act of the
year 1850 empowered the Colonies to alter the Constitutions
provisionally settled by that Act, and, in fact, in 1855 both
Victoria. and New South Wales, by local Acts, formally con-
firmed and modified by imperial legislation, provided them-
selves with responsible government. Similar local Acts,
which it was not considered necessary to confirm by imperial
legislation, were passed by Tasmania, 17 & 18 Vict. o. 17,
and by South Australia, No. 2 of 18556—1856. None of
these Acts expressly provide for a Parliamentary executive,
though references are made in them all in connection with
the composition of the exeoutive Government to pensions. for
officers liable to retire on political grounds, and, except in
the Tasmanian Act, the appointment of all officers, save those
liable to retire on political grounds, is vested in the Governor
i Council, as is also the case in the COmmonweaIth, Natal,
the Transvaal and the Orange River Colony Constitutions.
Both representative and responsible government were simul-
taneously given to Queensland on its separation from New
South Wales in 1859 by Letters Patent made in virtue of

{9) 5 & 6 Vict. ¢. 76, and 13 & 14 Vict. c. 59.
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one imperial Act (%) and expressly confirmed by another (7).
In the case of South Australia and Victoria it is expressly
provided that certain Ministers shall be members of the
legislature, though in neither case is there anything to
f.)revent the appointment as a member of the Executive
. Council of a person not in Parliament. In the Western
Australia Constitution Aect of 1890 (7), an imperial Act
confirming, with modifications, a local Act passed by the
existing representative legislature in 1889, provision is made
for the existence of five principal executive offices, which may
be held along with seats in the Legislative Council or
Legislative Assembly, and one of which must be held by a
legislative councillor. Reference is also made to pensions for
officers holding, at the date of the Act coming into force,
posts liable to be vacated on political grounds, but even the
later legislation of the Parliwment in 1893 and 1899, which
has increased to six the number of political offices, does not
provent the appointment as a member of the Executive
Couneil of a Minister without seat in the Parliament, however
unconstitutional such a course would be.

The State Constitutions are indeed all somewhat anti-
quated in date, and it might be expected that in the
Commonwealth Constitution further recognition of modern
practice would be found. But even there the provisions do
not go beyond requiring that no Minister shall hold office
for more than three months unless he shall become a member
of the Senate or House of Representatives. The Executive
Couneil is, moreover, not limited in number; though it must

include the Ministers—seven in number—in charge of:

departments, whose number cannot be increased without the

() 18 & 19 Vict. e. 54. It ignores the executive.

(i) 24 & 25 Vict. c. 44, s. 8.

(J) 53 & 5¢ Vict. c. 26. Cf. for. this, Jenks, Hist. of the Australisian
Colonics, 1896 ; Harrison Moore, Commonwealth of Australia, Chap. I.
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approval of Parliament. But there are no legal rules
- providing for retirement, or requiring that Ministers should
- have a majority in the Houses. Ministers, strictly speaking,
are the servants of the Governor-General alone, who in theory
~can appoint any persons he pleases, provided that they
become, or are, members of Parliament, and who can add
non-Ministers to the Executive Council (£).

In contrast with the Commonwealth of Australia is the
Dominion of New Zealand. The Constitution Act of 1852,
passed by the Imperial Parliament, never mentions, from
beginning to end, the idea of responsible government; and,
after the “meeting of the first Parliament, there ensued a
deadlock, the existing executive officers keeping their seats
without reference to the wishes of the Parliamentary majority.
In response to appeals, the Secretary of State pointed out
that no. fresh legislation was Peguired ; that it was only
necessary: for the Parliament to make provision for pensions

to the retiring officers, and that the Governor could then
proceed to -choose -his advisers from among -those who
possessed the confidence of Parliament. On this basis the
self-government of New Zealand still rests. Strictly speak-
ing, as in Canada and Newfoundland, it rests only on
eonstitutional practice arising’ out of instructions given to
_former Governors (/). -
_ It will be seen from this summary that the legal basis of
responsible. government.is, as a rule, extremely slight, and
' that it rests mainly, or entirely. in some .cages, on. consti-
’”tutwnal practice. DBut, as in the case of the United King-

e & ) Of. Harmson Moore, Commonawealth of Austmlm, p 212,
H{a) The Executive. Couheil could still contain non-Ministers, but the
Insbructmne ‘contemplase that it will consist. of responsible Ministers, -~ Cf: .

Now Zealund, 1396, pp 171

172,183, 184, The Attorney-&'eneral need not" :
; Act-No. 22 of 1908 i g :

Ministers?, Salamqs and Allowa,nces Aot 18875 Const: . and Government of .~
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.. dom, the system rests secure on the fact that, if not followed,
the result would-soon be administrative chaos. In the first
place, it should be noted that no Ministry can establish itself
in power and maintain itself there against the will of the
people unless they have the support of the. Governor of the
colony. In every case, without exception, the appointment
of Ministers is at pleasure, and they can be dismissed at will
by the Grovernor. 1If, however, the Governor were to desire
to keep in office against the popular will, as expressed in
Parliament, a body of unpopular Ministers, the Parliament
would decline to grant supply, with the result of the almost
immediate paralysis of the public service, unless. Ministers
were prepared to advise the Governor to, take the respon-
sibility of issuing money without the sanction of Parliament.
Under exceptional circumstances this might be done for a
short time, but, of course, ogly in the expectation that the
Parliament did not represent the real feeling of the people.

In the long run within the eolony itselt the will of the
people, or rather of the voters, must prevail, unless the
Tmperial Government should interveme. Such intervention
has only once been seriously considered of recent years
during the war in South Africa, when the grave difficulties
of carrying on responsible government in the Cape, and the
impossibility of calling the Parliament together in accordance
with the law of the Constitution, suggested the temporary
- suspension of the Constitution (m). The means contem-
plated was necessarily the highest expression of the imperial
~legislative power, an Act of the Parliament of the United
Kingdom, which alone could have made provision for the
government of the Cape during the suspension of “the

{m). Parl, Papers [Od. 1162]. . There were various unofficial suggestions

" of suspensionof the Newfoundland Coustitution in 1894; during the finansial . -

crisis in the Colony, in return for imperial” asslsta,uce but’ nothmg was done .

Of. Parl. Papws, H C 104;. 1895, and [C. 7686]
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Constitution, if it was desired to abolish for the time being
the legislature. A local Act, had such 1egislati01i been
practicable, would have been sufficient to alter the Consti-
tution; but not to the extent of abolishing it, for the power
of legislation given to a colony, as will be seen below, does
not extend to a complete alteration of its fundamental
characteristics.



28 RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

CHAPTER III
THE GOVERNOR.

IA cerraiN amount of confusion as regards the actual func-
_tions and powers of a colonial Governor appears to have been
V4 “caused by the well-known cases in the Courts (), which have
‘decided that a colonial Governor is not a Vieeroy. This
statement is undoubtedly true, but its effect is not to limit
seriously the powers of the Governor. It means that he is
not invested with the whole of the royal prerogative, but only
with such part as is delegatéd to him by the instruments con-
stituting his office. These instruments consist, since 1875, of
permanent Letters Patent under the Great Seal of the United
Kingdom constituting the office of Governor, and conferring
apon him executive power and a share in legislation, of
Instractions under the sign manual and the signet directing
him how to excreise the functions delegated in the Letters
Patent, and of a Commission appointing the officer in
question' to act according to the powers ascribed in the
Letters Patent and Instructions. Further Instructions ave
given by the Secretary of State, either formally in the name
of His Majesty, or, less formally, in virtue of the power
vested in the Secretary of State, as the mouthpiece of the
King. ’ :
The Letters Patent make no attempt to set the Governor.
up as a representative, in a complete sense, of His Majesty,

() Cameron v. Kyle, 3 Knapp, 332 ; Musgrave v. Pulido, L. R.'5 App. Cas.
102, at p. 111; Hill v. Bigge, 3 Moo. P. C. 476. ‘
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but they delegate to him in the fullest manner the general
executive power of the Crown in the colony by directing him
_to perform- all the acts appertaining to the post-of Governor
i the colony. This does, indeed, seem rather a curious way
of constituting -a post by reference to the duties actually
appertaining to if, but it is mervely in keeping with the
general principle of all instruments velating to the executive
government both in England and the Colonies. The
established practice is assumed, and anything laid down
becomes only intelligible in the light of the practice as
known ab extra. In some Aects, however, the fact that the
executive power of the colony is vested in the Crown and in
the Governor-General, as the representative of the Crown, is
expressly recognized, as in the cases of the Constitutions of
the Commonwealth of Australia (4) and of Canada (¢). But
there is not the slightest need fow these provisions, and in the
very latest instruments of government issued for responsible
Government Colonies—those issued for the Transvaal and the
Orange River Colony—there is no enactment to this effect ;
but the Letters Patent constituting the office of Governor
agssume that the duties of & Governor are things already known
and understood. ~Indeed, the only result of the inclusion of
the clause in the Australian Constitution defining the duties
of the Governor-General has been to raise the doubt expressed
by Sir John Quick, Mr. Garran, and Mr. Harrison Moore (d),
in their expositions of the Constitution as to whether the
Letters Patent are valid, the post having been constituted by
the Act.

(&) Bect. 61 of Constitution.

(¢) Sect. 9 of British North America Act, 1867. The theory that the
Governor is a Viceroy is curiously developed by the Chief Justice of Victoria
in Toy v. Musgrove, 14 V. L. R. 349, on which sée Lefroy, Legislative Power
in Canada, pp. 115—120; and cf. the resolution of the Victorian Legislative
Assembly in 1869 (i%id. p. 120, n. 1), and 4 C, L. R. 1126,

. (d) Commonwealth of Australia, p. 229.
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This view seems, however, to rest on a false basis, and to
be due to a misunderstanding of the real nature of the Letters
Patent. The fact is that the Letters Patent issued to consti-
tute the office of Governor are not exercises of any legislative
power on the part of the Crown; but are a signification of the
pleasure of the Crown as to the mode of conducting the
executive government of the colony. The power may be
restricted by law binding the Crown by express words, but
such a law would hardly ever be allowed, and if no Letters
Patent had been issued for the Commonwealth, there would
have arisen a series of difficult questions, such as the right
of the Governor-General to grant pardons (¢}, the succession
to the Governor-General in the case of his absence, the right
of the Governor-General to appoint deputies (/). In all
these instances the doubt would have arisen how far these
powers were included in the executive government of the
Commonwealth without a special delegation from the Crown,
and, indeed, the necessity of such Letters Patent is recog-
nized in the clearest way possible in the second clause of the
Constitution, where it 18 said that the Governor-General shall
have and may exercise in the Commonwealth such powers
and functions of the Crown as may be assigned to him by the
Crown. Moreover, in all the Colonies, save Australia and
Canada, the very existence of an Hxecutive Council is found
only in the Letters Patent and Instructions.

Once it is realised that the powers assigned to the Governor
cover all the ordinary executive authority of the Crown, it
~ becomes quite unnecessary to accept any doctrine of a specigl
reserve power in the Governor. The idea seems, indeed, to be
due to the terms of the cases on the question of the Grovernor
having viceregal powers above alluded to, on which undue
stress should seem to have been laid. It is no doubt true, as

(¢) Cf. 23 Canada 8. C. R. 468, 469.
(f) Cf. sect. 126, which requires a delegation.
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+ pointed out by Mr. Todd (g), to whom the authorship of the
conception of reserve power is to be aseribed, that the colo-
nial Governor has a delegation of so much of the authority
of the Crown as may be necessary for the purpose of admi-
nistering the government of the colony, over which he is
placed by the Crown, and that the office of Governor is as
much a constituent of the Counstitution in every colony as is
that of either of the other branches of the colonial legisla-

~ture. 'But this merely means that he is the head and source
of the executive government. It does not mean that he
has any special power of disregarding the law, and the doc-

- trine leadseSir Henry Jenkyns (%) into somewhat inaccurate

language when he writes that *there can be no doubt that a
Governor will always be held to have had all the power neces-

gary for meeting any emergency which may have required him

to take immediate action for thegsafety of the colony. If he
acts 1n good faith, and, having regard to the circumstances,
reasonably, he will be held harmless.”” - 1f this means that
his actions in emergoncies arve justified if they are done in
good faith and reasonable, it goes a good deal too far. - They
must also be lawful, for the power to -aet is based on the
samue principle as the power of any executive officer at home,

In both cases, as shown by the classical cases of R. v,

Pinney (i) and Phillips v. Eyre (k), the Governor or other

officer is entitled. to repress open disorder or rebellion by

force, but there are many emergencies in which he is helpless,
unless he is prepared to violate the law and trust to an Aect

- of Indemnity. As'a matter of fact, the right of suppressing

armed revolt is so uncertain in extent, however undoubted in

principle, and the view of a Court, after the excitement of

(y)/f)arl‘ Govt., ed. 2, p. 36.

m British Rule and Jurisdiction beyond the Seas, p. 103,
5) 3 B. & Ad. 958. '

(Y L. R. 6 Q. B*l
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the immediate crisis is over, so unlikely to cover all the acts
done under the operation of martial law, that Governors are
habitually, like all other officers, protected by Acts of .
Indemnity, as was the case in Ijyre’s case.

It remains now fo see what are the real limits imposed on
the power of a colonial Governor. In the first place, it is
certain that he is not entitled to grant titles of honour, and
his discretion in granting precedence is fettered, by authori-
tative instructions which he is bound to obey. It is mnot,
therefore, within the power of a colonial Governor to approve
the issue of any decorations, even for services rendered
within the colony, if it purports in any way to. be an award
from the Crown.

In the second place, the Governor has no delegation of the
coinagoe prerogative, and, so far as that prerogative is exer-
cised independently of statuse, it is exercised directly by the
King by Order in Council and proclamation (7).

In the third place, the outcome of the long disputes in
Canada with regard to the power of pardon ‘seems to be
correctly summed up in the decision of the Chief Justice of
the Dominion in the case of Até.-Glen. for Canada v. Att-
Gen. for Onlario (m), in the view that, save by statute, the
Governor has mo power of pardon umless it is specially
delegated to him by his Letters Patent and Instructions.
On the other hand, it must be remembered that in all cases
the power is delegated, and is one in some respects essential
for the due carrying of a colonial Government, so that, if by
error it were ever not given in the Letters Patent, it might
be assumed to have been omitted by inadvertemce and

(7) Chalmers, Colonial Currency, Chap. 11. k ) :
(m) 28 Canada 8. C. R. 458; contra Blake, The Executive Power Case
(Toronto, 1892) ; but cf. Letroy, Legislative Power in Canada, pp. 113 soq.,
130 seq.

A
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regarded as included in the powers normally and properly
deemed to belong to a colonial Governor eirtute officii (n).

In the fourth place, the Governor is not exempt from suit.
This is certainly a most important diffevence between the
~Governor and the Crown, and distinguishes a colonial
Governor from the Lord-Lieutenant of Ireland. Efforts
have, indeed, been made as by Mr. Tarring (0) to diminish
the difference between the position of a Governor and that of
the Lord-Tieutenant, but the effort can hardly be called
successful. = The essential part of the distinction is that under
the law as it now stands any suit against the Lord-Lieutenant
1s dismissed on the application of the Attorney-General of
Ireland without enquiry into the merits of the case: his
Excellency’s acts canuot, during his tenure of office, be
examined judicially (p). No such exemption can be pleaded
in the case of the Governor. He can be sued in the Courts
of the colony for private debts as 3¢ he were not Governor (q):
~ the modern state of the law in cases of action for debt is such
that there is no chance of the serious discussion of the question,
ounce debated; whether or not he could be arrested on a capias
if judgment went against him (). Further, he must answer
~in-a Court for all actions in which he is accused of breach of
civil rights of the people of the colony.  In the case of
Musgrave v. Puiido (s), it was held on appeal in the Privy
Council that the Governor was liable for the damages awarded

' (n) But see Harrison Moore, Commonwealth of Australiz, pp. 218—220. It

seems-‘to me clear that the Canadian Lieutenant-Governors possessed, virtute
ofcii, all necessary Provincial prerogatives; they were nejther Viceroys nor
mere creatures of Provincial Acts.

(o) Zaw relating to the Colonies, ed. 3, Chap. I1.

(p) Tandy v. Earl of Westmoreland, 97 St. Tr. 1246 ; Luby v. Lord Wode-
howse; 17°Ir. C. L. R. 618 ; Sullivan v. Spencer, 6 Ir. O. L. R. 176. This is,
I take it; the real result of these cases.

(¢) Hill v. Bigge; 3 Moo. P. C. C. 465.

() Thid: p. 476. :

(s) L. R. 5"App. Cas, 102,

K. D
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by a Court in Jamaica in respoct of the detention on in-
sufficient grounds of the * Florence,” a vessel suspected of
committing a breach of neutrality. In Phillips v. Eyre (¢),
an action was brought in England against the ex-Governor
of Jamaica for false arrest and imprisonment in Jamaica, and
the reply, which was held good, was an act of indemnity
passed by the legislature of the colony, but it was admitted,
on the strength of previous cases, such as that of Fabrigas v.
Mostyn (u), that the action was competent and could not be
answered by any allegation of authority to act illegally
vested in the Governor. The difference between the Crown
and & Governor in this respect is obvious and natural. The
doctrine of the irresponsibility of the Crown is only possible,
because the maxim that the King can do no wrong leaves
his servants, who have actually carried out his illegal com-
mands, without protection: it is impossible to plead the
King’s commands when e fypothesi no such command can
have been issued by the King. At the time when the doetrine
of the responsibility of the Governor grow up, he was in fact
the sole director of the policy of the colonial government,
and his legal position was fixed before the development of
responsible government created a position in which the .
responsibility for action might more maturally have been
placed upon Ministers. But the placing of such responsi-
bility on Ministers would only have been consistent with
complete ministerial control of policy, and Ministers cannot
even now be said to have that control ().

This legal responsibility adds considerably to the perplexity
of the position of a colonial Governor in cases where fis
Ministers desire him to take action of a doubtful character as

® L.R.4Q.B.225; 6 Q. B. L.

{2y 20 8. Tr. 81.

(%) No action lies to compel the Executive Council to do any act or to
recover damages. Cf. Church v. Middlemiss, 21 L. C. J..at p. 319; Lefi-oy,
Legistative Power in Canadn, p. 97,
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regards 1tsl,ggal1ty The subject must he veferred to later
in connection with the question of the relations hetween the
Governor and “his Ministers, but in one case at least no
amount-of support from" Ministers is suflicient to relieve the
- Governor from criminal liability. Under the two Acts 11 &
12-Will: 3, ¢. 12, and 42 Geo. 3, ¢. 85, any colonial Governor
or other official is liable to be tried in England for a misde-
meanour committed in .the colony in the exercise of his
functions as such Governor or officer. Resort was had to the
statutes in the case of the Queen v. Eyre (y). Further, under
the old Act 83 Hen. 8, ¢ 23, Governor Wall (z) was con-
~demned ang executed in 1802 for the murder of a soldier by
flogging at Goree twenty years before. The latter Act is
superseded by the Offences Against the Person Aect, 1861,
under which it ig still open to try in England any person
guilty of murder or manslaughtey in any part of the world,
provided he be a British subject. In neither case, whether
the accusation be of murder or of a misdemeanour in office,
is a colonial act sufficient to bar a prosecution in England,
sinee the effect of colonial legislation is inadequate to affect
the force of an Imperial Aect.  Of course, in practice, the
difficulty would be surmounted by the refusal of the Attorney-
General in England fo allow the proceedings to go on by
entering a nolle prosequi, while, if this were not done and the
officer were convicted, he could be saved from the effects of
the econdemnation by the exercise of the prerogative of mercy;
but the theoretical difficulty still remains, and in point of
fagt a great deal of trouble might result from the anomalous
position to a Governor, who was unfortunate enough to find
himself the object of popular disapproval in England (a).

(9) L. R. 8 Q. B. 487 ; of. Jenkyns, British Ruleand Jurisdiction beyond the
Seas, pp. 158, 139.

(z) 28 St. Tr. 51.
(@) These Acts seem -only to authorise action if the accused is found in

D2
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On the other hand, the Governor is not a subordinate officer
of the Crown to whom the remedy of mandamus is applicable.
This fact seems sufficiently obvious, for clearly the Governor
would be placed in an impossible position if it were open for
any person to endeavour to compel him to perform duties
imposed on him by statute by proceedings in the Courts.
Even if he could in each case avoid the issue of a rule abso-
lute by showing that he had in fact exercised his discretion
as to the act in question, nevertheless the trouble and indig-
nity of having to answer in such cases would be intolerable.
The point, however, seems only to have come recently under
the consideration of the Courts. In the first case,’one arising
in Dritish Guiana, where it was sought to mandamus a
Governor to issue a licence for rubber, the Court decided the
case on the statute which gives the Governor absolute discre-
tion to refuse to issue licthices at any time, but declined to
decide the point as to the competence of an attempt to
mandwnus a Governor.  But a Court of much higher judicial
distinction, that of the Commonwealth of Australia, has
formally ruled that a mandamus will not lie even against a
State Governor to compel him to perform a statutory duty.
The point arose from an attempt to issue a mandamus against
the Governor of South Australia to hold an election for the
purpose of returning a senator to Parliament. The Governor
had been advised that the case was one for the appointment
of a senator by the action of the State Parliament and not
for a new election, and so declined to- issue the necessary
instructions for an election, and the High Court which
obviously held, and indeed later on had occasion to decide
that the proper course was to hold an election, expressly
 decided that no mandamus would lie against the Governor ().
England ; they would not, apparently, suffice as a ground for an application

under the Fugitive Offenders Act, 1881.
(6) Commonwealth Parl. Papers, 1907 ; King v. Governor of South dustralia,

4 C, L. R, 1497.
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Further, a colonial Gaovernor, like every other servant of
the Crown, is not liable for contracts made by him in his
official capacity. In such eases the remedy of the subject
Yies by petition of right, at any rate, in any country in which
the common law of England runs. It has been doubted ()
whether the same rule applies to cases where the colony has
never adopted the common law, as for instance, in the South
African” Colonies, and in Quebec, in Trinidad, in ‘St. Lucia,
in Mauritius, and in Ceylon. The point, indeed, is not of
much practical consequence, as these Colonies have all either
adopted Acts on the basis of the remedy by petition of right
in Englisle law, or have allowed an irregular but convenient
practice  to grow up of “direct suits being brought against the
Crown.  But it is submitted that the opinion that the right
to bring a petition: of right should be regarded as in force
also in Colonies where the cogumon law does not run is
correct ; in its essence the petition of right involves merely
the legal act of the Sovereign waiving the technical rules
which forbid his being sued in his own Courts, and there is
no- conceivable reason why this exercise of the prerogative
should not-also extend to Colonies, where different systems
of law prevail, as the royal prerogative is the same
in all Colonies (d). ~As a matter of fact there is no
reported case in which a- petition of right has failed in a
colony #vhere the common law does not apply, and all the
Acts passed in these Colonies extend the right very consider-
ably beyond its extent in English law, so that their existence
® (¢) Clode; Petition of'kRigln‘, pp. 36 seq. For the Quebec Petition of Right,
of. L. R. 9 App. Cas. 745; [19007 A. C. 103,

(@) ‘Liquidators of Maritime Bank of Conada v. Receiver-General of New
Brunswick, L. R. [1892) A. C. 437; cof. Ewchange Bank of Conada v. Reg.,
L. R, 11 App. Cas. 473 ; Lefroy, Legislative Power in Canada, pp. 72—86
Commissioners of Tazation for New South Wales v. Pabner, L. R. [1907] A. C.
1795 A.-G. for New South Wales v. Curator of Intestate Estates, ibid. 519 ;

R. v. Laborde, Mauritius Reports, 1902, p. 71; cf. Williams v. Howarth, L. R.
[19057 A. ©. 581.
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cannot be regarded as negativing the existence of the right
independently of statute. = Indeed some machinery Act seems
essential, as otherwise the petition would require to receive
the fiat from the Crown in England. TFor in this respect the
colonial Grovernor has no delegation of the royal authority.
It was explained in detail in 1897 (¢) to the Premiers
at the colonial conference of that year, that if a petition of
right were presented to his Majesty, it was the duty of the
Secretury of State to consult the law officers in England, and
on their advice to advise the Crown to grant or refuse a
Jiat (f). Tt was contended by the colonial Premiers that the
right must belong to the Government of the colony concerned
in each case, whose advice should be aceepted, even if it were
formally necessary to eonsult the Crown ; but the Secretary
of State explained that he was advised that he could not
legally “accept this view. ®lt is, therefore, open to every
person who has a claim based on contract or quasi-contract
with a colonial government, for which he cannot obtain
satisfaction, to address a petition of right to the Crown, when,
if therve is a primd jucie case for investigation, the petition
will be endorsed with the words, ©“ Let right be done in the
Supreme Court of the Colony of ————,” and the petition so
endorsed will be suflicient warrant for the initiation of the -
case in the Court in question. DBut such a right could be
limited by colonial legislation, expressed to bind the ‘Crown ;
although in no case does such legislation appear to have been
passed (g). »

As head of the executive government the Governdr

(¢ Pard. Papers [C. 8596].

(f). Of. Harrison Moore, Commonwealth uf Australia, p. 220.

(9) For the Acts, cof. Clode, Petition of" Righi, App.; Ilatrison Mﬁoré,
p- 265, n.-2. - In addition to the cases there given, the Commonwealth, Cape,
Transvaal, and the Orange River Colony have passed.similar legislation.

For the duty of a Minister to subwmit such a petition, of. lmtton v. Norton,
L. R. [1908]A C. 451,
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exercises a wide sphere of action, and no enumeration of his
powers would be of use.  Some, such as his power of pardon
and of dissolving Parliament, and his share in legislationl will
be discussed below. - Others of the powers expressly given by
the Letters Patent constituting his office are practically never
used, e.g., that of granting lands, such grants being made
under legislative sanction.

A Governor is forbidden to leave h1s government without
the permission of the Seeretary of State. During his absence
‘ provision is made by the Letters Patent for the administra-

tion of the government by an officer, usually the Chief
Justice of the Dominion, but in the Cape and the Transvaal
the officer commanding the imperial forces. He is empowered
to appoint a deputy during absence from headquarters or the
State or colony for brief periods; this is provided for by the
~Constitution Acts in Canada andeAustralia, elsewhere it vests
on-the prerogative; ‘in both cases the Governor still can
exercise all his functions as well. Somewhat doubtful is the
provision now inserted in the Letters Patent allowing the
Governor to exercise his power while outside the colony for
brief periods, as in Clause 12 of the Transvaal Letters Patent
of the 6th December, 1906 ; it appears to me to be of doubtful
validity, and to be open to serious crificism.

 Governors are paid by the Dominions which they govern
salaries fixed by the Parliaments, which, by law or custom,
are not diminished during their tenure of office.
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CHAPTER IV.
THE GOVERNOR AND MINISTERS.

In the preceding chapter we have sketched the main features
of the position in law of the colonial Governor. But in a
responsible Crovernment colony the actual direction of the
administration of affairs no longer rests in the hinds of the
Governor, but is entrusted to Ministers possessing the con-
fidence of Parliament. Tn part, this result is brought about
by the practice of the ecolonial legislature in entrusting, by
Acts, specifie duties to Ministers, which duties they can
perform without reference to the Governor of the colony.
It should be noted that even in these cases the Governor is
not helpless.  No Minister holds office save at his pleasure,
and he can, in theory, always dismiss a Minister who insists
on exercising the powers of his office in a manner opposed to
those ideas of the Governor. In the majority of important
matters, however, logal powers and duties are conferred by
legislation either on the Governor or the Governor in
Council. In the latter case, the expression is sometimes
defined to mean the Governor acting with the advice and
consent of the Executive Council, as in the case of the
Constitutions of Canada, the Canadian Provinces, the
Commonwealth of Australia, the Transvaal, and  the
Orange River Colony. But even if this is not specified in
the Constitution or Interpretation Act, the phrase is
definitely understood by custom to mean the same thing.
Again, in cases where the Governor alone is empowered to
act, the Letters Patent and Royal Instruetions compel him
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to consult his Fxecutive Council and generally to follow
their advice. Moreover, as a matter of practical possibility,
the Governor hag no servants at his control, and to.carry out

~a policy or even to do any important acts without his

Ministers would be impossible.

On the other hand, there is no legal necessity (¢) on any
Governor to act as his Ministers want him to do. His con-
currence in their advice is necessary for the validity of their
proposals in every case where the Governor is authorised- to
act, and 1f they will not agree with him, and he will not
yield, they must resign or be dismissed, and the Governor
may look %ibout to find Ministers who will be in sympathy
with his aims.. This fact is expressed in the Royal Instrue-
tions in the form that, though the Governor must consult
his Couneil, he may, if he shall see sufficient cause to dissent

“from the opinion of the Counel, act in opposition to their

opinion, reporting forthwith his action and the grounds
thereof to the Secretary of State. Such a paragraph occurs
in the Royal Instructions to the Governors of the Cape,
Natal, the Transvaal, the Orange River Colony, the six
Australian States (b), Newfoundland and New Zealand.  In

 ~the case of Canada, it appeared up to the date of the altera-

tion of the Instructions made at the instance of Mr. Blake, -
on the occasion of the appointment of the Marquess of Lorne
in 1878, but, in asking for the deletion of the paragraph on
the ground that it was in form in conflict with the established
rule that, in a responsible Government colony, the Governor
tmust, as a rule, act on the advice of and through the
agency of his Ministers, Mr. Blake was careful to admit
that there was no desire to dispute the existence of the power
or the propriety of its exercise in those cases where on

(@) Argued, even when the Lieutenant-Governor alone was empowered to
act, by Sir R. Finlay, in Pulton v. Norton, L. R. [1908] A.. C. at p. 453.
(6) Bee Harrison Moore, Commonwealth of Australia, p. 380. .
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imperial grounds it was thought that Canada had not full
powers of determination of her policy (¢). ‘Naturally the
same precedent was followed on the occasion of the drafting
of the first Instructions to the Governor-Greneral of the
Commonwealth. The Canadian Lieutenant-Governors are
also expeoted to act on the same pringiple.

Mr. Blake’s dictum, like those of many other authorities,
restricts much too narrowly the right of the Governor to dis-
agree with the advice of Ministers. DBut it is important to
realise the great difference in the question, as it presents
itself from the point of view of o mere matter of local interest
and as a question involving imperial issues. In fhe former
cage the Grovernor must act in his capacity as the head of the
colonial government; in the latter he must also remember
that he is the servant of the Crown and the guardian of
imperial interests, owing o #uty to the Home Government
paramount to his duty to the Dominion Legislature. The
two cases rest on different principles and should be considered
separately.

(@) The Governor as Head of the Colonial Government.

In the former case the Governor, as we have seen, can
rarely, if ever, carry his policy into effect. without the- inter-
vention of Ministers, so that his disagreement with Ministers
must always result in either his giving way or in the yielding
of his Miuisters, or in their resignation, or even dismissal.
No doubt a Ministry in the past have often yielded, and in
the future may yield, to the earnest vepresentations of &
Governor, and have altered their policy in deference to his
advice, but normally a colonial gevernment is naturally not
prepared to allow any interference with its policy, and will
‘not remain in office, if it cannot secure the concurrence of a

{¢) Canada, Sess. Papers, 1877, No. 135 cf. 1877, No. 181.
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colonial Grovernor in its acts. Again, it is clear that a con-
test on-local matters between the Governor and the people of
the colony can have only one ending : the Home Government
will have to recall the Governor in order not to cause grave
ill-feeling in the dependency. But admitting all this, there
still remains a sphere in which the Governor has not merely
freedom of action but also the duty and the right of deciding
in. matters ‘of great public importance (). For it is his
privilege to be able to cause an appeal to be made to the
people on the occasion of any guestion of public importance,
and on his exercige of the prerogative much of the future of
the colony ‘may depend.

Various attempts have, indeed, been made to prove that in
~this matter the position of the Governor is now practically
" identical with that of the Crown at home, and that the :
Governor - must. play. merely tRe part of a constitutional
monarch and leave it to his Ministers to demand and receive
dissolutions at will. It is not necessary to decide how far
this view is accurate of English conditions: at any rate there
has been no recent example of the exercise of the technical
right of the Crown to refuse Ministers a dissolution. -The
power, - indeed,  might, as . recently suggested by - Sir
Charles: Dilke (e); be invoked on some erisis, but even that
is doubtful, Noris the reason far to seek.  The failure of
any attempt to decline to accept ministerial advice in
England would have so bad an effect on the dynasty that

the results might be incalculable injury to the country and
.

(@) Tt is, of course, obvious that Governors must not disagree in public
speeches with their Ministers’ policy, and is only worth mentioning because
of the frequent violation of the rule (cf. the Hon. J. G. Jenkins, Journ.
Royal:Soc. of Arts, 1vi. 346). The rule is only relaxed on departure from the
Government (¢f. Lord Northeote’s speeches on leaving the Commonwealth,
which were on all sides approved, because they were valedictory). : Cf. also
8ir Jolin Macdonald, Canada: House of Commans Debates, 1877, p. 378. :

(&) Journ.. Royal Soc. of Arts, lvi. 3445 but ¢f. "Lord Aberdeen in
Queen Victoria's Letters, 1ii. 287, with bid. ii, 91.
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the system of constitutional monarchy. In the case of a
Grovernor, if he goes wrong, he can retrace his steps with
little more than a certain loss of prestige which an able man
may make good in some other way, or at the worst there is
only another name added to the list' of those able men who
for one reason or another have failed to distinguish them-
selves as colonial Governors. No doubt the occurrence of
disputes of this sort is injurious to the imperial power in the
Jolonies, but it is mot fatal, and therefore the colonial
Governor has a right in reckoning chances to remember that
the result of a false step will probably be his own recall, but
nothing serious to the Empire. The taking of a certain
amount of risk may accordingly be justified if there is at all
a reasonable prospect of success attending the effort, and if
the Governor is fully impressed with the necessity of action.
Hence all attempts to aseert as part of the constitutional
duty of a Governor the acceptance of the advice of his
Ministers as to granting thom a digsolution have failed. The
demand was made in a veasoned minute (/) by the Government
of Victoria, under Mr. Duffy’s leadership in 1872, after a
vote in the Assembly expressing mno confidence in - the
Ministry : they argued on the constitutional practice of the
United Kingdom that they were entitled to decide whether
to ask for a dissolution or to resign, and they laid it down
that a defeated party could properly ask for a dissolution in
any of the following circumstances: (1) when g Vqﬁe of mno
confidence is carried against a government which has not
already appealed to the country ; (2) when there are reasop-
able grounds to believe that an adverse vote against the
government does not represent the opinions and wishes of
the country, and would be reversed by a new Parliament ;
(3) when the existing Parliament was elected under the

(f) Victoria Legislative Assembly Votes and Froceedings, 1872, No, 465.
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auspices of the opponents of the government; (4) when the
majority against a government is so small as to make it im-
probable that a strong government can be formed from the
Opposition. . They argued that all these conditions concurred
in their case, and confidently asked for a dissolution. The
Governor, Lord Canterbury, declined their request, on the
ground that there was at least the chance that a government
could be formed out of the Opposition ; and, in fact, though
there is reason to think that an appeal to the constituencies
would have resulted in a large majority for the Duffy
Administration, Mr. Francis was able to form a government
- and to maintain it in office. In New Zealand the same question
“was revived with characteristic impetuosity by Sir George
‘Grey in 1877 (g). He asked for a dissolution because a vote
of no confidence had just been rejected by the casting vote of
the Speaker, and he based the claim for a dissolution on
the ground that the Parliament had been elected under the
auspices of the Opposition, and on- the conviction that a
general election would result in a large majority. The
(Governor, the Marquess of Normanby, declined to do so,
because he had no confidence that a dissolution would result
ina working ‘majority for the government, and because no
- Supply had yet been granted. The Parliament was only
in its second Session, and legislation as to representation was
under consideration, which would demand a dissolution ; and
further, he. thought that matters could be arranged without
the trouble of a dissolution. In reply Ministers pressed the
yiew that the power to dissolve Parlisment was given to ‘the.
Governor by the Constitution Aect, and must be exercised by
he G'rovemor in accordance with ministerial advice ; and they,' -
: deina.nded - dissolution unfettered by ‘any con-
8 to: obtammg Supply, the Grovernor havmg 1nt1mated

(7)) See New Zealand Part. .Papers, 1877, A 7 1878 A ’1 2 1879,
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that Supply for at least three months should be obtained
before dissolution. The Governor, however, declined to accept
this view. He laid stress on the fact that the power to dis-
solve was given to him by the Constitution Act, while the
Royal Instructions gave him power to decline the advice of
Ministers when he thought fit. He consented at last to pro-
rogue Parliament, but not to dissolve it ; and when, after the
prorogation, the Ministry renewed the argument, and again
asserted the duty of the Governor to accept their advice, he
remained firm, and the Seerctary of State, when appealed to,
approved his action, in a despatch of the 15th February,
1878, in which he expressly declared his dissent from the
doctrine of Sir Greorge Grey as to the constitutional position
of the Governor as regards the Ministry. - As a matter of
fact, the Ministry remained in office for about two years, and
then obtained a dissolution from the Goovernor on defeat in
the House of Representatives. On this oceasion, however,
the Governor insisted on the Ministry pledgiug themselves to
arrange for the immediate issue of the writs for the summon-
ing of a new Parlinment, as the two IHouses had united in
addresses to the Governor praying that steps should be taken
that there should be no delay in the assembling of the fresh
Parliament, in view of the diffienlt position of native affairs
“in the colony.
“The same principles were asserted by Mr. Weld, the
Governor of Tasmania, in 1877, when his Ministers asked
“him for a dissolution, which he granted. He explained
; ,‘prxvately to his Ministers that the dissolution was only gmnted
..';on the un derstsmdmg that Supply would be obtamed and that

- he would require Ministers to resign if Supply were not in ‘k

e faet voted. a.nd in 1879 ‘when again Mmlsters asked hlm to ,
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there was every prospect of another Ministry managing to
hold power (4).

In the same year, in New South Wales, the question of
dissolution without Supply had also arisen, and evoked an
interesting correspondence between. Liord Carnarvon and
Sir Hercules Robinson. = The latter had undertaken to grant
a dissolution to Ministers conditionally on their obtaining
Supply, and he appealed to the Secretary of State for advice
as to whether there was any warrant in the procedure of the
Imperial Parliament for such a mode of action. Lord
Carnarvon consulted Sir T. Erskine May and the Speaker on
the ‘matter; and their opinions supported the desire of the
Governor to secure the passing of Supply, it being the
accepted practice in the Imperial Parliament for Supply to be
‘granted on such occasions; thus permitting the people to
“decide ‘on the state of parties without delay and without
inconvenience to the public intefests through lack of funds
for current expenditure. Sir T. Erskine May, however,
- suggested that the Governor would have been better advised
not to make the promise of dissolution formally. depend on
the advice of Ministers obtaining' Supply, as he thereby gave
the ‘House the opportunity of deciding against . its” own
dissolution by refusing Supply (7).

No change has been made since these precedents in the mode
~and extent of the Grovernor’s exercise of the power of dissolu-
tion (k), and he is thus enabled to play an important part in
the government of any colony where the state of parties isat all
equally divided, more especially in cases where thé matter is
complicated by differences of opinion between the two Houses.
The following are very recent examples of the exercise of the

() Tasmania - Legisiative  Cowneil Jouwrnals, 1877, Sess. 2, No. 45; Sess. 4,
No.19::1879, No. 66.

(i) New South Wales Legislative Assembly Votes and. Proceedings, 1877-78,

4Bl ,
(&) Cf. Harrison Moore, Commonwealth of Australia, p. 95,



48 RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

power. TIn the Commonwealth in 1904 the Governor-General
declined to grant Mr. Watson a dissolution, as the two wings
of the Opposition had arranged a coalition: and again, in 1905,
the Governor-Greneral declined to accept the advice of Mr. Reid
to dissolve Parliament, the parties in the Parliament being
equally divided, and the Protectionist wing. of the- coalition
having secured a coalition with the Labour Party so as to defeat
the Government. There was at that time no very great question
before the country calling for a dissolution, but probably of
more importance in the eyes of the Governor-General was the
fact that, as events proved, the Opposition under Mr. Deakin
and the Labour Party had combined to form a strong party
sufficiently united to remain in office (/). In 1906 the
Governor of South Australia, on being advised to dissolve
the newly-elected Parliament in order that the provisions of
the Act of 1901 for seftling deadlocks between the two
Houses could be brought into operation, declined at first to
do o, and only accepted ministerial advice after the attempt
to form a new Ministry had failed, the Governor naturally
not being prepared to grant a new Ministry a dissolution
which he had refused to an old. - As there was a question of
considerable importance in view-—the amendment of the
_Council Franchise—the action of the Governor in granting
a dissolution obviously had warrant, but equally he was
entitled to endeavour if possible to save the loss of public
time and money resulting from a Gteneral Election, had any
other party in the louse been able to carry on the govern-
ment (m). In 1907 the Governor of Western Australia
similarly declined a dissolution asked for by his Premter on
the ground of grave differences between the Houses as to a -

(%) See, for Mr. Watson’s case, Commonwealth Parliamentury Debates,
1904, pp: 4206 seq., and for Mr. Reid’s case, the Sydwey Daily Telegraph,
Argus, and dge for July, 1905 ; Commonwealth Parliomentary Debates,

1905, pp. 133 seq., 1556 seq.
(my Bouth Auvstralia House of dssembly Debates, 1906, Sess. 2, pp. 524 seq.
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land tax, but, instead of accepting the resignation which they
then tendered, he induced them to agree to a prorogation of
Parliament, and in the interval before the Houses met again
the question in dispute was arranged amicably, avoiding as
dissolution on a matter in which the real will of the people
- wasnotorious (r).  In the same year after the dispute between
the two Houses in Queensland, Lord, Chelmsford declined to
accept the proposals of his Premier for the swamping of the -
Upper House, and on his resignation accepted the advice of
Mr. Philp that there should be a dissolution, though the
House of Assembly protested vigorously that no dissolution
was necossary. - The Governor considered that there was a
substantial question at issue—the position to be held by the.
Upper Chamber in the Parliament——and in point of fact the -
“election did show so clearly the will of the people that the
Upper House should not hamper, reform that after the elec-
tions, which left 'Mr. Philp in a hopeless minority, and the
return of Mr. Kidston to office, legislation was easily carried
through both Houses providing for a referendum in cases of
disagreement between the Houses. A protest was, however,
~ formally made against the action of the Governor in dissolving,
especially as the dissolution took place without the grant of
‘Supply, and the progress of various desirable public works was
delayed by the dissolution, and regret at the Governor’s action
was expresSed in the address in reply to the speech from the
‘throne at the opening of Parliament, while very vigorous
attacks on his action were made during the electoral cam-
pag‘gn in the country (o). But the doctrine that a Governor
cannot dissolve a House in the face of the refusal of Supply

“{n) See his s?eeqh on the closing of the third Session of Parliament,

Par meentmy Debates, Sept. 19th, 1907.
(o) Queensland Porliamentary.Debates, 1908, pp, 38, s0q.,. 88 seg.. In 1896
no Supply was voted in-Canada before the dlssolutlou Cf. Canada House of
- Commons Debates, 1896, Sess. 2, pp. 98 seq., 619 seq., and eontrast Cape House
“of Assembly Dﬁbates, 1907 pp 589 seq :

X. : By R
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is obviously impossible to uphold, because the Parliament
would then be set up as the sole arbiter of its fate as against
the people, though no doubt the refusal to grant Supply is a
fact to be taken into consideration in the exercise of the
prerogative. TFurther, the dissolving the Assembly, despite
its own protest, is a necessary consequence of the decision to
grant & dissolution against the will of the majority in the
House. In 1871 Sir James Fergusson, the Governor of
South Australia, granted a dissolution in the face of protests
from both Ilouses of Parliament (p). Moreover, the confused
state of parties, there being three nearly equal parties in the
House, of which the Labour Party and that of Mr. Kidston
stood in a loose alliance, rendered it hard to judge of the real
wishes of the people, and the instability of the party alliances
can be seen from the fact that in the new Parliament part of
the government measures gwas passed by an alliasnce with
the Labour Party, while the remainder was only got through
by an understanding with the Opposition, which has grown
into a sort of coalition. Peculiarly absurd, in any case, was
the aceusation levelled against the Governor of frying to set
himself up as a dictator. There can hardly be any more
popular action than an appeal to the people to decide the
issues between the two parties, and if there are great issues
the Governor is bound so to refer them, unless the views of
the people are quite clear (g).

In 1896 Lord Aberdeen declined to act on the advice of
Ministers defeated at the General Blection, and though
attacked by Sir C. Tupper, his action was emphaticaly

approved by Sir W. Laurier as a vindication of the right of

( (z) South Australia Legislative Council Joummls, 1871, p. 65 House of
Assembly Jowrnals, 1871, pp. 235 seq.

(¢) For Lord Chelmsford’s action, cf. Queensland Parlmmentmy Debates, '
1908, Nos, 2 and 3, Morning Post, 26th Apnl 1908

e
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the people to govern (). A Governor, too, has full diseretion
whom to summon on the resignation of a Ministry, as in
England (s). :

(by The Governor as an Imperial Officer.
On the other hand, very different considerations govern
* those cases where a Governor acts against ministerial advice
on imperial grounds. ~ In one respect the position of a
Governor in these matters has been greatly simplified since
the early days of responsible government. At that time the
means of communication with the Home Government were
very madequate, and the position of colonial affairs not well
understood by the Secretaries of State, so that a Governor
had perforce to rely mainly on his own judgment, with the
comforting  assurance that the Home Government would
repudiate him if he had acted counter to its ideas of what
was constitutional. . A4 the present time a Governor need
and should never act on imperial grounds without fortifying
himself with the advice of the Imperial Government obtained
by telegraph. The dispute with the local government then
becomes one between the two Governments, in which the
Governor acts nyot as principal but as agent.  The pos'it'ion is,
~of course, far more satisfactory than in the early days of
_responsible government, as it avoids any aetmn on imperial

'grounds, thh the E[ome Grovernment is not anxmus to put-;‘a’ o
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case of Newfoundland and the Cape, there is no mention of
or allusion to it whatever, oven as regards the prerogative of
pardon. In the six Awustralian -States, New Zealand, the
Commonwealth, and Canada, there is only a reference in the
Instructions as to pardon to the interests of other parts of the
Empire, or of forcign countries; but in the case of Natal,
the Governor is given a special position as Supreme Chief of
the native tribes, and in the exercise of his functions in that
regard is directed to decide, after consultation with his
Ministers, but on his own responsibility. In the case of the
Transvaal (f) and the Orange River Colony (#), the Governor
retains all the vague rights of paramount chief over the
natives, and he iz presumably intended to carry out these
duties on the same system as in Natal after consulting
Ministers, but on his own responsibility. But the general
rule is part of the constitutional law of the Colonies that the
Governor is not bound to accept ministerial advice, whenever it
runs counter to imperial interests, or, what nowadays is pretty
much the same thing, to interests deemed by the Secretary of
State to be of so much imperial importance as to justify dis-
agreement from the colonial authorities ().

In the case of legislation, a more precise definition of
imperial interests can conveniently be deduced from the lists

- of subjects, Bills relative to which the Governor is required by
‘s instructions to reserve. These topics, examples of which |

Wﬂl be found in the next chapter, include divorce, ourreney

reaty relatlons, dlﬁerentml duties, the control of the troops : .
~the navy, and Bills of an unusual purpox-t aﬁee‘cmg ’qhe\, '

rerogat1ve or the rlghts and property of Brmsh sub3 eets not
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at least, by the provision for the reservation of Bills affecting
British subjects not resident in the colony ; while legislation
affecting in a differential manner natives from those of
Kuropean descent is required fo be reserved in the Transvaal,
the Orange River Colony, and Natal. If we add to the
heads that of the treatment of public Jands we obtain nearly’
all the matters in which the eontrol of the  Imperial Govern-
ment over the responsible Government Colonies has been
attempted to be exercised.

A question of grave constitutional importance (y) arises out
of the position resulting from the action of a Governor in
obedience to Imperial Instructions in differing from minis-
. terial ‘advice. - There is, undoubtedly, at present in the

" Golonies a tendency in Ministers to regard the action of the

Governor in the same light as when he declines to accept
their advice on a matter of lochl importance only, and to
~1nsist that they have the constitutional right to resign in the
cireumstances, leaving the Governor to yield or to find new
Ministers. Now it must at once be observed that such a
claim, if pushed to its logical conclusion, must be fatal to the
unity of the Emplrb and to its present Jurldwal Constitution,
which is based on the theory that there is, in the last. resort,
an imperial unity and a power capable of making itself
obeyed. - No doubt it is theoretically possible for the Traperial
~Government to secure obedience by revoking the Constitution
of the Dominion coneerned, but that would be a step which
could only prelude the dismemberment of the Empire, a step
which, even in a modified form, the Imperial Government
declined to take when it was petitioned for by many people
in the Cape during the late war (s). Similar difficulties were
‘seen recently in the matter of Japanese immigration into the

(y)..CEf:Journ. Royal Soc: of - Ar 8, Tvi 337 -8ir. O. Dilke, Hunsard, cxc.
118—115; -Mr. Evans, M. L. A Pm'Z Papers [ Cd. 4328], p. 77.
(8) Parl. Papers [Cd. 1162]
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United States when the Californian Government practically
declined to make good the obligations of the Federation.
It is very possible that the present Constitution of the Empire
is not one which can be permanent; but as long as it remains
it is, it is submitted, the duty of a Dominion Government, in
the last event, to accept the determination of the Imperial
Government, under protest if necessary, and with the intention
of securing the alteration in the position adopted by that
(tovernment, but, at any rate, resolved for the time to concur.
On the other hand, it is cortain that the Imperial Govern-
ment is bound to take every step to secure that its policy
shall not run counter to that of any Dominion Government
save in matters of the greatest importance to the Empire as -
a whole. ‘

The difficulties of the position may be illustrated by a few
examples. As early as P859 the Canadian Government
argued that any attempt of the Imperial Government to
interfere with the Customs policy of the Dominion was inad-
missible, unless tho imperial authorities were prepared to
undertake the responsibility of administering the whole
Government of Canada («). The rebuke was, on the whole,
justified. It is clear that matters of finance cannot possibly
be taken out of the hands of those who are bound to manage

the affairs of a colony, just as conversely, in the Crown
~ Colonies, the Imperial Government retains the supreme
control of all financial measures, however far they may -be
prepared to go in allowing the local legislatures to’ legislate
in matters not of financial importance (). In 1878 the
question was keenly discussed at the Cape, as will be seen
later, whether a Governor could, without the consent of
Ministers, transfer the colonial forces to the imperial control,

(a) - House of Commons Papers, 1864, x1i. 79.

(6)-Cf. the case of Jamaica, Parl. Papers, [C. 91777, [C. 9412], [C. 9418],
[Ca. 125].
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and the result arrived at was that such transfer required the
support of Ministers, both in order to make it effective and
on the broad constitutional ground of the nature of colonial
self-government (¢). In 1877 there was a dispute in Tasmania
with regard to the case of one Louisa Hunt, who was pardoned,
_on the advice of Ministers, by the Governor, and the advice
given by Ministers was censured by both Houses of Parlia-
~ment.  The government did not, however, deem it necessary
to resign on that account, because they held that the matter
was one in which the final responsibility for the decision
.. rested with the Governor, not with Ministers (¢). In 1880,
S0 Mr, Todd Ye) laid down the doctrine as to the action of
Mlmsters in such circumstances as follows:—*In all such
cases the responsibility of the local Ministers to the local
parliament would naturally be limited. They would be
“responsible for the advice they gave, but could not strictly be
held accountable for their advice not having prevailed,” and
he quoted the followmg definition "of the position from a
despatch from Lord Carnaryon.(/).: « If it be the right and
duty of the Governor to act in any case contrary to the advice
~of his Ministers, they cannot be held responsible for his

it in retiring from the a,dmlmsfratwn of public affairs.”
This stafement of the case was adopted in 1892 by
My, Ballance’s Ministry in New Zealand in thelr dispute

: with Lord Glasgow, . The Ministry desired the appointment.

~of twelve members-to- the Legislative Couneil, in order to
otercome the opposition of that body to their measures, and
the Grovernor considered that in order to avoid swamping the

Counoﬂ ‘not more than nine should be appointed, and he

%

‘ (c) Pml Papers [C. 2079]
(d) Tasmama Legislativ

il Jowrnals, 1878, Nos. 85, 36.

1876, No. 116, p. 82.

“action, and should not feel themselves justified-on account of

1
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definitely declined to accept the advice tendered to him : the
+ Ministry then appealed to the Secretary of State, but did not, -
resign, quoting in favour of their attitude the passage in: X
Todd’s work just gquoted. . The Governor thought that in so
acting he was carrying out his duty as an imperial officer,
and there was a good deal of precedent for his view, though
in point of fact the Imperial Government decided that there
was no imperial interest involved, and laid down in Lord
1{.1pon s despatch of the 26th September, 1892—a day now
made the Dominion Day of the eolony=—that where no imperial
interests were involved the Governor should, as a matter of
course, accept the advice of his Ministers, unless e was pre-
pared to find others in case of their resignation (g).

The most recent examples of such disputes do not altogether
agree. In the case of Natal in 1906, the Natal Government
proclaimed martinl Taw, ands ordered under it the execution
of twelve natives on charges of murder. The Imperial
Government then proceeded to suggest to the government
the suspension of the order pending the further consideration
of the question (4). The Ministry then resigned, and only
consented to hold office pending the appointment of their
successors.  As the colony was then on the brink of a native
rebellion and there was no chance of the formation of a new
govérnment——-even if the erigis had permitted the colony to
remain in the throes of a change of Ministries—the Tmperial
Government revoked the suggestion of suspending the execu-
tions, further information having by that time arrived show-
ing that the men were clearly guilty of murder. At the
same time the Imperial Government expressed the view that

[m/Pm"l Pupers, H. C. 198, 1893-94, p. 48. Ad1 &

" the correspondenoe seems o hiave been pub on 1t;
- Queensland in IQOL Of.4 me Hon. J Taverner, Joum Royal
Ivii 846, : ‘ .
1 (h) Parl Papers [Cd 2905]

mterpretatwn of

oc, of Arts,

elmsford in.. . o
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the Ministry had been somewhat hasty in resigning under
the circumstances and without any previous consultation with
the Imperial Government, and that criticism seems clearly
justified. On the other hand, in the case of Newfoundland
in 1907 the Imperial Government, in enforcing the treaty
rights of the Uhited States in the colonial waters, found it
necessary, in view of the divergence of opinion between the
governments of the United Kingdom and of the colony, to
issue an Order in Council under an imperial Act of 1819, in
part suspending the operation of a colonial law (/). But
~ while the local government resented this step and protested
- violently against it, it did not, despite the taunts of the
Opposition, resign, but remained in office on the ground that
- the Ministry was not entitled to resign, because they were
not able to persuade the Imperial Government to accept their
views of the rights of Newfoun8land, and the mode of pro-
“cedure to be adopted to enforce them. Their action seems to
have been- perfectly constitutional ; whether or not a new
Ministry can be formed, there seems no justifieation for a
‘government resigning merely to coerce the Tmperial Govern-
ment, and it is important to note that in the dispute with the
~ Imperial Government as to Dinuzulu’s salary and martial law
“in 1908 the Natal Government did not resign (k).
: But this question remains one of the most difficult of the
jprolyol‘ems of the imperial relations. - It cannot, perhaps, be
" satisfaclorily solved until federation is, if ever, accomplished ;
but in the meantime it is obvious that it will not be advan-
;ta’geous for federation if the several parts of the Empire have
'assumed the habit of disregard of imperial unity. This is

;‘che cous1derat10n thh renders it essential to uphold the

i beehmeal right of the Imperml Parhament to leglslate for the -

. 41957, [Cd, 4328] ;‘ of. the summary
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4

Empire as a whole, the sole right of that government to con-
clude treaties, the power to disallow acts, and so forth.

As an imperial officer the Governor is, of course, bound to
follow the directions of the Secretary of State. Such obedi-
ence is indeed expressly laid down in his Letters Patent,
where it is provided that the Governor is to follow the
instructions given him either by Order in Council or under
the Sign Manual, or through a Secretary of State. The
Iatter mode is the usual method of procedure, and nowadays
the orders given are not usually couched in the name of the
Crown; nevertheless, the authority to give them must be .
considered as derived from the Crown, and indeed the Secre-
tary of State has his power as the mouthpiece of the Crown,
and in no other capacity. A more or less permanent set of
such instructions is contained in the Colonial Regulutions, of
which a revised edition has®just been issued, while a clause
in the list of Bills to which a Governor is not permitted to
assent reminds the reader of the old struggles against the
habit of Governors accepting presentations. As late as 1855
Sir William Denison accepted a grant of 2,000/ from the
people of Tagmania (/), and. in 1867 and 1868 efforts were
made by the Assembly of Vietoria to bestow on Lady
Darling the sum of 20,000/ as a reward for her husband’s
services to the Assembly in its contests with the Council

- which had led to his recall from his Government (m). In
1871 Sir George Bowen insisted on the more salutary prac-
tice of accepting a valuable gift only on behalf of and for
the use’of the Governor for the time bemg (»), and since that :
date the rigid rule has been laid down that no Governor shall
aeeept’any present from the people urder his government

: (Z Demson, sze i, 274.
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save with the permission of the Secretary of State, which will
only be granted on exceptional grounds (o). Governors are
also forbidden to take part in any commercial concern within
their government—an inconvenient practice which may lead,
as has been known to be the case, to actions being brought
against a Governor for private debts in the Courts of the
* colony over which he is Giovernor ( p).
. The imperial control can e enforced at any moment by
7 the recall of the Governor, who is appointed nominally for a
term of six years (g). It is, of course, also open to Parliament
to “censure his eonduct in any case, and there are various
- examples of efforts to do so, some successful, some not. In
1868 the conduct of the Governor of Victoria in regard to
the quarrel between the Council and the Assembly was
severely criticised in the Imperial Parliament ; and in 1879
there was a heated- debate over® the conduct of Sir Bartle
Frere in regard to the native war in South Africa, when the
Government, while avoiding defeat, still found it necessary
~to admit that the Governor had not acted properly or with
sufficient. vegard to the imperial authorities (), There are
several similar cases of attacks on Crown Colony Governors,
and in 1906 Lord Milner's conduct in South Africa was
criticised in the House.
It should; however, be noted that the fact that the Governor
hag acted against his instructions, does not in any way
invalidate his- acts; -except “where the instructions have the
force of law.  The point used, before 1865, to arise in the
clse of the Royal Instructions given to regulate the assent of
Governors to colonial Acts. These instructions were referred
to, ﬁhough not specified, in the Constitution Acts of the
several Colonies, and it was held by some, with a good deal
of force, that an assent given in contravention of instructions

{0) Colanial Re_éwloatwns, No. 46,

- {p) Parl. Pagers [Cd. 3402]. .

(4) Colonigl Regulations; No. 7 (ed. of 1907, omitted in ed. of 1908)
{r): Hansard, cexliv. 1606; 1865.

. 23
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must be a mere nullity.  On the other hand, the mstructions
were often vague in terms, and it would have been very
inconvenient to make, in each case, a matter of judicial
decision whether or no a particular Act overrode the in-
structions or mot. At any rate, the Colonial Laws Validity
Act, 1865, definitely concluded the difficulty by deciding
that the instructions should in no case affect the validity of
the assent, even if they were referred to—as opposed to
specified in detail—in the constitutional instrument. In the.
case of other instructions there can be still less reason to
aseribe to them the force of law. The Governor should obey
them, but they are wide in terms, and if he fails’or disobeys
the matter is one between him and the Secretary of State,
not a matter for legal motice. Of course, if his acts are
beyond the powers delegated, they may be simply void—ifor
example, no Governor could®*confer a valid title of honour, or
take command of a man-of-war (s), or so forth—but normally
© the act would be, however improper, legally valid.

. By his Letters Patent the Governor is also instructed to
obey the laws in force in the Dominion of which he is
Governor. This instruction, of course, adds nothing to the
legal obligation of a Governor to obey the law of the colony ;
he is in no way above it, and the command merely reminds
him of the paramount duty of obeying the law. It isa duty
which may bring him into conflict with Ministers, but it is
“"none the less binding on him for that reason (f). It was
‘agserted with great clearness by the Imperial Government
in 1866 _when they recalled the Governor of Victoria, Sir
Charles Darhng, because of his raising & loan and allow1ng ‘
the expenditure of public money without the consent of
Parliament; and the same rule was laid down in 2 long eorre-
spondenoe, 1867—»—1870 between the Governor of New South
Wales, the Earl of Belmore, and his Mmlsters, and the‘ :

(s) Colonial Regulations, No. 10 (eds of 1908)
() Cf. Anson, Law of the C’onshmm .
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Secretary of State, regarding the issue of public money in
the colony (). The Earl Granville decided that under no
circumstances, save those of pressing - need, -could there be
issues of public money without the approval of Parliament,
and he entirely disagreed from the view which the Governor
was inclined to take, that it would be legitimate to issue the
salaries of civil servants in advance (z). In 1878 the Secretary
of State took exception to the action of the Governor of
Victoria in assenting to wholesale dismissals of civil servants,
in order to enable the government to carry on for a longer
period without Supply, which was delayed by the dispute
with the Gouncil.. It was then explained by Sir Michael
Hicks-Beach. in.a despatch of 5th July, 1878 (y), that the
Governor was bound, above all persons, to see that the law of
the land was respected, and that he could not by ministerial
advice avoid. that respbnsibility.. In general, he would be
justified in deciding to accept-the advice on a legal topic of
his law officers, provided that it were given as legal advice, -
and not as political advice, but even then he could and must
exercise higrown diseretion: ~In some-cases he might, despite
the fact that the act proposed could not be asserted to be legal,
still approve it, but the responsibility was a grave one, and
should only be incurred in a very serious crisis. The force of
the reasoning is conclusive, and the instructions still have full
effect. As was pointed out by Lord Granville in 1870, the
colonial legislature can pass whatever rules of law it likes,
but the Governor must not anticipate the passing of such a
lagv on the advice of & Ministry. ,
_.The rule has ever since been  generally followed in the
Dominions. It depends a good deal on the precise terms of

(24)* Parl. Papers [C. 2173], pp. 114—132. .

(z) Inthe Dominions the Governor’s warrant is always a mecessary pre-
liminary to the issue of public ;noney under the Constitution Acts:

(%). Parl. Papers [C. 2173], p. 81.



62 RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

the local law whether the action of a Governor is or is not to
be deemed legal and constitutional. For example, in 1896,
the new Ministry in Canada recommended the issue of certain
sums by the Governor-General, and his action in accepting
their advice was questioned, on legal and constitutional
grounds, by Sir Charles Tupper (z). On the other hand, in
1908, despite constant obstruction in the House of Commons,
the Dominion Government were not prepared to advise the
issue of funds, even to pay civil servants, without a vote of
Parliament. In 1907, on the other liand, the new Ministry
in Queensland, being unable to procure Supply from the
hostile Ilouse, advised the Governor to dissolve, and, to carry
on the government, asked him to sign warrants for the pay-
ments of very large sums. e consented to do so on a cer-
tificate furnished by the Attorney-General, acting as his law
officer, and not as a Ministgr, that there were precedents for
such a course—a fact undeniable in Amustralin, where the
system of granting Supply is traditionally unsatisfactory.
Iis action was bitterly attacked during the political crisis in
the country as contrary to law, and the new Ministry on
taking office, after the resignation of Mr. Philp, in face of the
results of the General Klection, showed its financial purism
by declining even to pay weekly wages without an Act of
Parliament, and for a long time hesitated to make good the
payments, without Parlinmentary authority, made by their
predecessors.

Much more important questions arise in connection with
the right of proclaiming martial law. In no self-governing
colony is martial law part of the ordinary law of the land,

() Canada Howuse of - Commons Debates, 1896, Sess. 2, pp. 58 seg., 619714 ;
of. Siv. R. Cartwright, ibid. 1891, vol. iil. pp. 4540 seq. The Government
retorted that the late government should have obtained Supply instead of
spending the session just before Parliament expired by efflux of time on an
attempt to coerce Manitoba. Cf. Egerton, Canada, pp. 322, 323. See also
Sir C. Tupper, ibid. (1896); p. 1657, on a Governor’s duty,
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and therefore the action of the Governor is not exercised on

any statatory basis. Nor is there in any proper sense a

common law right of proclaiming martial law; it is no part
of the prerogative to set up by a proclamation a state of
affairs different from that prevailing under the law of the
land. On ‘the other hand, a proclamation of martial law
does not mnecessarily involve any illegality, nor in any case
can the mere proclamation be in itself illegal, however in-
judieioﬁs 1t may be. For, after all, such a proclamation
“merely means that a disturbed condition of affairs exists, and
~ that the government is determined to resort to extraordinary
measures tq put it down. Such measures may be of two
kinds: in the first place they may rest on what is the
undoubted common law of the Dominions, which base their
law on English law, that every person, and above all every
government official, is bound to spare no steps to secure the
supremacy of the law and to repress disorder and rebel-
lions (¢). In the second place the government may mean to
go beyond this and to violate law by taking steps which in
their opinion are necessary, even though in- strict law they
would not be held by Courts justifiable under the fivst
‘ground. In those Dominions in which the Roman-Dutch
law prevails there is no difference in the legal aspect: the
ground on which action, which would normally be a disregard
~of the ordinary law, is justified—salus reipublice suprema lex
~—exists also in that system of jurisprudence. :
" Tt may, however, be assumed as certain that in a case of
thg proclamation of martial law the government will exeeed
. the powers whlch belong to it at common law, and W111
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violate rights beyond what is permitted by the law. Tt is
well to remember that much of what is done under martial
law is in no way contrary to the ordiﬁary law of the land,
which permits what are usually counted as rights to be
over-ridden by necessity, but in every ‘recent case of the
proclamation of martial law there has been: passed an Tn-
demnity Act to cover all acts done in good faith by the
colonial government. In 1866-7, the New Zealand Govern-
ment had a dispute with the Imperial Government over the
terms of a Bill passed by the colonial Parliament to indemnify
the government for steps taken under martial law in
repressing a native rebellion. The Bill was reserved and
not sanetioned by the Imperial Government (5), because it
was not limited in terms to making valid acts done in good
faith by those officers engaged in suppressing the revolt, bat
was & simple indemnity for gll persons acting by instructions
of any officer without qualification, and the imperial pre-
cedents show that an Indemnity Act if confived, as it
properly should be, to acts dono in good faith, leaves it
open to the Courts to punish wanton cruelty perpetrated
by persons who fancy that the proclamation of martial law
leaves them free to commit any illegality (¢).  The most
recent cases of Indemnity Acts in the Cape (Nos. 4 and 10
of 1902) and the Natal (No. 22 of 1902) after the Boer war,
- +during which the Governor had perforce to disregard the -
5 ordinary law, were restricted to acts dome in good faith in.

7the proeess of carrying out the repression of the d1stti ",banees i
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the colony, as its operation was not merely retrospective, but
contemplated the legalization of steps to be taken for the
further suppression of the revolt. - It was, however, sanctioned
by the Imperial Government, partly because it was desirable
to terminate the rule of martial law in the colony, and the
colonial Ministry were not prepared to withdraw martial law
as long as there was no Indemnity Act in foree ().

*Serious problems have also arisen in connection with the
proclamation of martial law by the Natal Government in
1907, and the continuance of the system in 1908, though as
a matter of fact little use was made of its provisions. In
the first place, the difficulty arises whether martial law can
be proclaimed unless there is actually armed insurrection on
a large scale in the colony. The reply to that question seems
to be that the mere proclamation in itself can hardly be
illegal. - Secondly, it may be dogbted whether the operation
of ‘martial law in such a case can possibly be legal. The
angwer to this seems to be that the matter is one entirely
for the Courts o decide. - The Privy Council has laid down
in the cases of Muarais (e) and Van Reenen (f) that the
"ourts should not and are not entitled to interfere in a
case in which there is actual war being waged, bub it
is still for the Court to decide whether there is war
being waged (g), and whether its jurisdiction is ousted—a
matter of fact rather than .of’law. Thirdly, it is doubted
~whether the Governor is bound to act on ministerial advice
in proclaiming ‘martial law. The answer, if the mere legal

,(d) Parl. Papers [0d. 82471, pp- 86, 92—94, The Act declares done in .

i good faith all acts of eivil or military officials, but other perdons’ acts are. =~ .
e ‘covered only if done under direction of such officials orin good fmth

(9 L. R.[1902] A,
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point is considered, is clearly in the negative, inasmuch as
the Grovernor is not and cannot be bound to accept the advice
of Ministers on this or any other topic. But it must be
admitted that it would be a very strong step for a Governor - -
to deeline to declare martial law on the adviece of Ministers.
They are responsible for the government of the country, and
if they assure the representative of the Crown that they can-
not maintain order, the Governor assumes a serious burden
of responsibility if he declines their advice without being
able to procure Ministers in their place (£). It follows,
therefore, that in such a watter the rule of following the
advice of Ministers must nearly always prevail, provided
that the Governor does not manage to secure the modifica-
tion of his Ministers’ proposals by the exertion of his personal
influence. Similar considerations also apply to the use of
the imperial power of disgllowing such Bills as Indemnity
Bills (/). Disallowance would amount to a declaration that
the colonial government had been guilty of mismanagement,
and that the Imperial Government. did not consider it com-
petent to govern, a conclusion which would logically demand
that the Imperial Government should assume the contrel
over the colony.
Omne or two further points in the relations of the Governor
~~and his Ministers may be mentioned. The appointment of
/ %ﬁovernor is now never made contrary to the ,Wlshes of the

( ) Ct, Hansard, 1908, clxxxv. 336, 672 ; clxxxw 1076. "

(3) ‘On martial law in Natal, of. the debate; I{&mmraf 1908;.cxe. 102129,
nthe IndemmtyAct ibid. oxciti. 2101, al.; and see Parl; Papers [Od 4194],‘ B
[Cd. 4190], [€d. 4328], at pp. 88 sey. of which  the Aot No., 5i0f 1908 is
ited, and on p. 108-are given the objections of Hls Ma}esty 8 Grovernment

] »glvmg protection to improper act  same. Pa,pers contam .
‘fas o the stoppa,ge o’ .
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Ministry. = At one time the eolony was assumed to be ready
to accept any person whom the Crown might deem fit to be
appointed to govern, but after the refusal of Queensland in
#1888 to accept Sir Henry Blake as(overnor, followed by
the ‘refusal of South Australia to accept the Marquess of
Normanby, the sounder constitutional doctrine was estab-
- lished that the colony should in effect be told of the nature
of the appointment proposed before it was formally con-
cluded (k). This of course falls a great deal short of
‘~allowing the colony to select its own Governor, as the right
of suggestion has not yet been formally coneeded.  But
- there must *always be the power of choice in the Crown
under the present system -of constitutional government: in
the Colonies, since in the Governor lies the power of inter-
vention on -behalf. of the imperial interests, and on. him
“:devolves the duty of keeping ®the Imperial Government
informed of affairs affecting imperial interests. The move for
local appointments that has been formally made by South
“Australia (/) and which is now becoming a formidable one in
the Australian States—even in Viectoria the lower House is,
- ‘as shown by a debate in 1907, when the government majority
sunk, despite the Premier’s intervention, to two, clearly in
favour of it though the plan is not accepted by the govern-
ment and though the delegates of the States at the con-
fererice of 1907 decided in: favour of the retention of the
existing system—ignores the great difficulties in the way of
any such arangement. To the Imperial Government the
Gevernor is the means of exercising imperial control, while '
the colony or State benefits by having at its head a man
who, whatever his demerits, is yet not a party politician, and
who can be expectéd to be impartial in a crisis. Im,@?loeal

(&) Parl; Papers [0 5828] : : DR L
(8). 'See " Howse of - Assembly Debutes, - July 29th, 1908 Leyzslwtwe C’ozmozl i

s Debates, “Adg. 18th»"fSept 301;11 Oct Tth, 19085 Age, Aug 5th; 1908 ; W

=Reyzster Oct 1s ’
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man the Imperial Government could not expect the same
readiness to understand their v1ews, or the same lack of
prejudice in party questions. :

As long as the Governor remains in that position, it is the
duty of the Ministry either to support and defend him or to
resign, and to leave him the chance of getting new Ministers
who will defend him. The only exception to this rule would

“rappear to be in the case of an address to the Crown for the

" removal of an obnoxious Governor; such an_address would
dearly be within the rights of a legislature, and would be .
the proper mode of procedure in such a case. I \umples are,

however, on record of prou,efhn% tantamount Yo -a_vote of
censure being passed or proposed. In 1861 it was proposed
to consmre Sir Wllham Denison 101 hnm(,li affixing the seal
of the colony to a land grant, for which his government
declined to accept responstbility, but the attempt failed on
the previous question being moved (m). In 1877 the
Governor of Tasmania was pronouuced by the Assembly to
have made inaccurate statements, and to have consequently
mado wrong deductions from. the statements (n). In 1878
. an attempt was made in the Assembly of theO(lpetn resolve
that the Governor had acted beyond the scope of his consti-
tutional duties; that his acts had been prejudieial to the
interests of the -colony, and had delayed the termination of
the native rising; but the Speaker pronounced the resolutions
out of order, and the Governor was upheld-on-the real issue
by the constituencies (). In_ 1877 the Marquess of Nor-
manby _declined ‘to make a certain. appointment to +he
Legmlaﬁve Council of New Zealand whlle a vote of censure
was, 1mpendmg agamst  his | Mlmsters; Whgreupon Mlmsters

() N ew South Wales Legwlatwe Asse g@mmmmm7m743
i i 'fa.smama. Legzslatwe Couneil Joumalg, 1877, Ses 2, No.. 45; Bess. 4,
( ) Cape Eouse of Assembly Votes amd
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laid ‘the papers before the House of Representatives and
secured a vote of censure agalnst the Governor for taking
notice - of matters pendmg in Parhamen’c The Governor
urged that Ministers should supp01t him in Parliament or
resign, and leave him free to get a government who would
sapport him ; but Ministers would not resign and would not
admit’ that they were bound to support him, but reiterated
complaints that he had not accepted their advice ez initio.

The Governor was, however, upheld in his action by the
Secretary of State (p). Again, in 1908, the Queensland
: merhament replied to the speeeh from the Throne in - an
address whiich practically censured the Governor for granting
’Vtr. Philp a dissolution in 19¢ )7..against the desire of the
Assembly, but no further steps were taken to proceed against
the Governor for his action.

It may be added that a Govgrnor has various duties to
perform under Tmperial Acts and not as a colonial officer;
e.g.,. under- the Fugitive: Offenders Act, 1881 ; under the
Extradition Aots, 1870 and 1873; under the Merchant
Shipping Act, 1894 ; under the Territorial Waters Jurisdic-
tion Act, 1878; under the Army Act, 1881; under the
Pacific Tslanders” Protection Acts, 1872 and 1875; under the
Naturalisation Act, 1870, &e.  In all these cases the Governor
should consult his Ministers, even if he does not accept their
advice. It is true that he is not legally bound to do so;

compare, for instance, the Pacific Tslanders’ Protection Act,
1872, which distinguishes between Governor and Governor
_.ingCouncil; but the propriety of his doing so is manifest,
and he has no executive means of action save through

M;glsters ().

XNeWZ‘

(9). O, Parl: C 194 1890 p. 8 (opinion of Canadl&n any
Couneil). The Austrahan Navigation Bill [Cd. 3826] and the New Zealand
Act of 1903 transfer to the Ministry the duty of sanctioning prosecutions
under the Merchant Shipping Act, 1894, 's. 457, and, if rot altogether
intra vires (save under sects. '735? 736), the practice is common sense. ’
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CHAPTER V.
CABINET GOVERNMENT IN THE DOMINIONS.

It is a striking fact, however it may be explained, that in no
colony has any real change been made from the established
rules in force in the United Kingdom as to the mode of
conducting government under a Parliamentary executive.
All the formal rules which are in forco in the Eiglish Par-
liamentary system have been adopted as the basis of colonial
responsible government, and deviations from the model are
fow and unimportant. Further, the great majority of the
rules actually observed are ngerely constitutional practices, not
legal regulations. -~ As late as 1892 the Imperial Government
deolined to accept a proposed clause in the Natal Constitution
Act in which it was laid down that the Ministers should con-
stitute the executive Council, on the ground that such a pro-
vision was out of place in a Constitution Aet df which the
primary object is the creation of legislative chambers and the
regulation of their functions, while the object in view would
equally well be obtained in another way. ¢In fact,” Tord
 Knutsford (¢) wrote,  throughout the Colonies the resigna-
tion by colonial Ministers of their seats in the executive
Council is rather a matter of unwritten practice than of
positive law.” In every case save those of Canada (9), its
provinces, and the Commonwealth (¢), the executive Counecil

(@) Parl. Papers [C. 70137, p. 41.

(8) 30Vigh. .73, ». 1T, ) E
. {¢) Constitution, s. 62. The Victorian Acts, Nos. 1075, s. 18, and ‘1864,
8. 8, make certain Ministers members of the Council, but do not constitute =
it, Parl. Papers, F. C. 70,1889, p.-35. - So ‘the:. South Australian Act,
No. 2 of 1836- 1856, &. 82. , St R ) ,
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owes its official existence formally to the Letters Patent issued
under the prerogative constituting the office of Governor.

As a matter of fact, the members of the executive or Privy
Councils of Canada, Tasmania, Victoria and the Cape do not
resign their seats when  the Ministry of which they are
members ceases to hold office.  The position of such members
of the P’rivy Councils of the Colonies may be compared with
that of ‘the ordinary‘ members of “the Privy Council “in
England, but the parallel is not exact. For in passing
Orders in Council in England any Privy Councillor may
serve as ong of those summoned to be present at the making
of the Order—and as a matter of fact very many, perhaps
the most, of such Orders are made without the presence of
rhore than one or two Ministers at the outside ; as far as can
be ascertained there is no parallel to this practice in the
Colonies, where the membership of the Privy Couneil is purely
honorary, giving the member the right.to the title Honourable
and to the special pfeeedenee assigned” to. Privy Counecillors -
not of the Cabinet, and to be preseut when the Governor is
sworn in. :

This survival has 1o special value (), and, as explained in
1892 by Lord Kuutsford, the more convenient practice is that
the members of the executive Council should resign office
with the fall of their government; if any executive councillor
refused to do'so, the same result could be produced by dis-
missal- by the Governor, who has full power to do'so under
his Listters Patent. . In another respect, also, the. Colonies
have retained the practice of the Imperial Parliament in an
inconvenient fashion, viz, in requiring the resignation of
members of Parliament on appointment as Ministers, if they
are members of the elective Lower or Upper Houses. Fortu-
nately there are signs of the disappearance of thisinconvenient
and uRnegessary custom ; it is not in force in the Common-

/fd) Of Harnson Moore, C’ommanwﬂahh qf Australia, pp 224-—226
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wealth of Australia, in New Zealand, South Australia, Cape,
Natal, the Transvaal or the Orange River Colony, and it is
probably only a question of time for it to disappear from all the
Dominion Parliaments. Mr. Todd (e) indeed was opposed. to
the change as tending to increase the instability of Ministries
by lending itself to the custom of frequent changes of the
personnel of the administration, but the counterbalancing
disadvantages of unnecessary elections and waste of time are
of much greater weight, especially when it is borne in mind
that the length of a Parliament in the Colonies is usually
much shorter than in England, usually three or at most five
years, .

The chief differences between the colonial Cabinet system
and that of the United Kingdom arise from the lack of the
same clearly defined parties in the Colonies. All sorts of
problerns are much simplew for colonial governments to deal
with than for the Imperial Parliament ; there is much more
demeeracy in the air, and there are comparatively few vested
interests to attack. 1t is indeed precisely in Australia, where
the old English ideas of landholding were carried out in their
entirety, that the rise of a very strong Labour Party has been
seen.  In other Colonies it is very difficult to see much funda-
mental distinction between the parties, however readily they
may attack the actual administration of the other side. - This
tact explains the two contrasted sets of phenomena in the
case of Canada and the Australian Colonies ; the lack of grave
political differences may manifest itself either in the continu-
ance in office of one party for many years, or in the constant
change of Ministries, none of which can find auny special
ground on which to retain hold of the State machinery. In
the Commonwealth there have been in the eight years from
1901 no less than five quite distinet Ministries, none of

() - Pari. Govt. p. 60,
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which have had any really solid support : the government of
My, Deakin relied on an alliance between Labour and Protec-
tion, the preceding government, that of Mr. Reid, on an
alliance between his followers, who were mainly Free Traders,
and those of Mr. Deakin, who were Protectionists, against
the Labour Party (/). In New South Wales there have
‘been thirty-three Ministries since 1856, and in Queensland
twenty-four since 1859 ; there parties, in 1908, were almost
equally divided between the followers of Mr. Kidston, of
Mr. Philp and of Mr. Bowman. There have been since
-responsible government thirty-nine Ministries in  South
Adustralia, :thirty-two in Victoria, and twenty-four even in
- Tasmania. In Canada there were at first far more strictly
defined parties, and they shared power under the auspices of
Sir John Macdonald and Mr. Mackenzie from 1867 up to 1896. -
Singe. that date, however, the gircumstances have altered.
The definite acceptance by the Liberals of the policy of closer
relations with the United Kingdom, and the settlement of
the ‘troubles as 1o religious education in Manitoba, have
combined to render the dividing lines between the govern--
ment and the Opposition very slight, nor 1s thére much
prospect of their revival in force under the existing régime, as
“'shown by the election of 1908. In the Cape, politics, after
'a good many vicissitudes, have settled down to a condition,
when party differences are certainly weakening, while in
Natal there can hardly be said to be any opposition on points
of principle between the parties, which are formed from time
te time, though they may differ on points of administration.
In Newfoundland, to judge from the addresses of the party
leaders at the 1908 election, the government and the Opposi-
tion vie with 'each other in efforts at valuable reforms, and

(f) Ci. Dimes, Nov. 7th, 1908 ; Adge and Argus of that and following
dates, ‘Mr. Fisher’s'government again rests on a coalition.
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differences concern men rather than measures. In New
Zealand, during the long Ministry of Mr, Seddon from 1893,
there was no serious Opposition in Parliament; there were
critics and opponents of particular proposals, but the system
of party government may be said to have been in abeyance.”
Under these cireumstances it is not surprising that in some
respects Ministries are rather deficient in coherence and
decision of policy, and that the habit of ready obedience to
the head of the Ministry does not always obtain (g). It was
noted recently, apparently with some surprise, in a leading
colonial journal that the Yremier of Viectoria ingisted on his
colleagues discussing matters with him and obtaining his
approval before they introduced them to the public as being
the proposals of the government. The Commonwealth
Governmont in 1907, during the illness of the Premier,
found almost open war betwoen the Treasurer and the
Minister for Trade and Customs, and the result was the
resignation of the former on the 30th July, 1907, which,
however, was apparently regarded as on  constitutional
grounds quite unnecessary. Further, his successor exprossed.
himself as not prepared to carry into effect certain under-
tukings as to the question of State debts given by the
lreasuxer to the State Promiers, a condition of affairs hardly
conceivable in the United Kingdom (4). At the same time
all sorts of coalitions are possible, and in these cases Ministers
can hardly be said in any way to form a homogeneous body,
and there has been debated frequently of late whether the
- whole system of party government is not out of place n
Australia, and some sort of compromise should not be instituted
under which the defeat of one Minister shall not affect the

) Anson Law of the Constitution, II. 1, 124 seg
() ‘Ct. Reports of Brisbane Conference;, May, 1907, and of the Melbourne
Conference, of May, “1908¢ and. ses New South Wales Parlmmenmry
Debm‘es, pp 970 seq., especlally p- 991, . e
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position -of any other. Similarly determined attacks were
made during 1908 upon one of the colleagues of the Premier
of Victoria by papers which professed no desire whatever to
see the ~government out of . office. And a good deal of
surprise was expressed i the same gquarters, because in 1908
M. Deakin threatened to resign office, if he could not secure
loyal sapport from the Labour Party (3). '

Naturally, where ideas of the responsibility and solidarity
of ‘the Cabinet are so feeble; there is mo attempt to put in
force the "doctrine .now -accepted, perhaps, almost to an
extreme degree, in the United Kingdom that a Government
defeat is foMowed by resignation of the Government (k). . Of
course, if the rule were applied only to small matters there
would be some precedent for it in English practice (¢.g., the
defeats of Mr. Balfour’s Administration in. 1905), but the
disregard of defeat may extend &0 large issues without any
special notice. being taken by a government. For example,
the Commonwealth Government allowed itself, in: 19071908,
to be. defeated repeatedly in the Ilouse of Representatives’
- over the tariff, andthat, foo, on matters in which the
Treasurer had - declared himself ~absolutely  determined  to
make no concessions, without .any notice being taken of the
fact: - The sense of party loyalty in these matters is weak,
~-and ‘1m0 'govemment in. the Colonies would accept dismissal
except on a direct vote of no confidence, or on a crushing
defeat at the polls, as in the case of the Mackenzie Govern-
ment in Canada in 1878, or of Sir C. Tupper in 1896, or of
Mer: Philp’s Government in 1908 in Queensland.

As in the case of the Tmperial Parliament, the theory of
the Government is that an adequate number of Ministers will

). In the result the government yielded, and appointed -a Royal ‘Com-
missien ‘to-inguire into the Post Office. Ct. Parliamentary Debaies, 1907 -8,
No:-79; &e.; and for their. final defeat, ibid. 1908,

(k) Anson, op. cit.pp. 133 seq.
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sit in the Upper Chamber, but the tendency has undoubtedly
been for the Ministry to disregard the claims of the Upper
House. In Victoria, during the constitutional crisis as to
the powers of the two Houses as regards taxation, there was
only one member of the Ministry in the Upper House, and
he resigned office, as he was in disagreement with his col-
leagues on the points at issue, leaving the governmeilt without
a spokesman in the Council.  There are now:usually two
Ministers in the Council. In New Zealand, since 1876, the
government have only kept one Minister in the Council,
despite the protests of that body ; while in 1877 the Council
of South Australia actually deprived the solitary.-repmsenta,»
tive of the government in the Ilouse of his control over
government business, despite the protest of the Governor.
In Canada the usual custom is to have at least two members
of the Cabinet in the Senatey and in the Commonwealth there
is always ono Minister, and sometimes two, in the Senate.
There is, however, one peculiarity in colonial Cabinet
government which has no precise parallel in the government
of England. In each Cabinet there are, as a rule, some
members without portfolio or definite duties. In the Common-
wealth Cabinet there is the Viee-President of the executive
Council, who has no definite office, and also an honorary
Minister; in the States of New South Wales, Vietoria,
Western Australia, and Queensland (7) there are- Ministers
without portfolio ; while Newfoundland has actually often as
many. as four Ministers without portfolio, retaining, perhaps,
a tradition of the earlier times when an executive Council ()

(7). Arrangements are made by an Act of 1908 of South Australia for an
honorary Minister there. See. South. Australia Howse of Assembly Debates,
1908, pp. 166; 205. )

(m) ©f. the provision in New Zealand for the possible addition to the
exccutive Couneil of two Maori members (paid) by an Act of 1878, Consti-
tution and Govermment of New Zealand, p. 168. The suggestion (ibid. p. 170,
n. 1) that this part is spent-is negatived by Act No. 22 of 1908.
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was simply a collection of those persons whom the Governor
thought likely to be able to tender valuable advice. On the
other hand, of all the South African Colonies only the Cape
has found the system of advantage, and South Australia for
some years had. a small cabinet of four members, now in-
creased  to six, plus- the Chief Justice, whose inclusion ‘is
decidedly a'relic of an older order of things; while in its
reduced circumstances since federation the State of Tasmania
finds four Ministers enough for its needs. In the case of
Canada the appointment ¢f Ministers without portfolio is not
in favour; but the curious custom, derived from the English
practice, exists of having a Minister who is not of the cabinet,
viz ., the Solicitor-General; and in New Zealand the Attorney-
(Feneral may be a member of Parliament or not, and in. the
executive Council or not (»).

As is natural, in view of theecomparatively small size of
the population in the responsible government Colonies, the
Ministries are not very large. In the Commonwealth there
are nine in all, including the Vice-President of the executive
Council and an honorary Minister. In New South Wales
and " Vietoria ‘there  are  eight, with additional honorary
members.  In Queensland there are seven, in Western
Australia six; and-sometimes additional members. ~In-the
South African Colonies the Cape, the Orange River Oolony,
and Natal are content with five each; the Cape having, in
addition, two Ministers without portfolio, while the Transvaal
has a sixth member. New Zealand has eight members, all
with appointments, and Canada fifteen. The departments of
government are very  variously divided in- the different
dominions. - Canada has departments for trade, public works,
finance, railways, customs, inland revenue, marine and
fisheries, justice, the post office, the interior, agriculture and

(n).-Act No. 22 of 1908, 5. 12,
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statistics, militia and defence, and for provincial affairs, viz.,
the department of the Secretary of State, which also controls
the department of printing and stationery.  The TPrime
Minister looks after the Indian department, and is also a
member of a finance board, consisting of the Minister of
Finance and five Privy Councillors, who consider any point
referred to them by Council. New Zealand has departments
of the Dominion Secrctary, treasury, justice, post and. tele-
graphs, trade and customs, industries and commerce, labour,
agriculture, mines, railways and public' works, Crown lands,
defence, education and marine.- The Common.wea,lth has
departments. of external affairs (o), the Attorney-General,
home “affairs, treasury, trade and customs, defence, and the
Postmaster-Creneral’s department.  The Australian States
vary in detail considerably ; but they have, as a rule, depart-
ments of the Chiel or Colonia} Socretary, the Attorney-General,
lands, public works, treasury, education, mines and railways,
which again are variously grouped under the Ministers.
For example, in. New South Wales there arve the following
Ministers: Premicr and Attorney-General, Colonial Secretary
and Secretary of Mines, Colonial Treasurer and Minister for
Railways, Secretary for Lands, Secretary for Public Works,
Minister of DPublic Instruction, Minister for Agriculture.
In South Australia the Premier controls public works and
education, the Chief Secretary is Minister of Industry, the
Treasurer is also Attorney-General, and the same Minister
controls Crown lands, agriculture, and the northern territory,
but these duties are in -process of re-arrangement on the ig-
crease of the Cabinet to six members. o

In performing their duties Ministers have mno Parlia-
mentary assistance in the shape of Under-Secretaries, &e.
Each State Department is controlled under the Minister by

(0) Harrison Moore, Commonweaith of Australia, p. 231.
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a ‘deputy head, variously styled in the various Colounies and
with varying positioe, but the Minister himself is expected
to do a good deal, even of the minor work of his department.
This is no doubt a direct survival of the time when the
Minister was properly an official who was the directing
spirit of -the office and not a busy Parliamentary officer.
Further, the Governor in some: cases takes a very veal and
active interest in the process of government. The system is,
perhaps, seen in.its most complete form in Canada, where the
work of government, apart from petty detail, is done by the
Cabinet sitting as 8 whole. = Its decisions are embodied with
explanatory reasons in minutes, which are then submitted to
the Governor-eneral for approval. - On receiving his gigna-
ture they become Orders in Conneil, and until they receive
that approval are of mno effect. - The system has been
eriticized as clumsy, but it ‘seems fo have the great advantage
of securing the fullest information as to the official acts of
the government being given to the (Grovernor-Greneral, and
thus enabling him to make such representation as he may in
any case deem necessary in imperial interests. A somewhat
Similar system obtains in Newfoundland, but the Governor
actually signs the minutes of the Council in a formal sitting .
,at which he attends. Tn the Australian States the Governor is
ez gfficio the President of the executive Council, but it.is not
‘ the Governor to sif in Cabinet, the Eremwr as &
: Blagemg)ﬁ‘ the same practice applies to the

In South Africa the usual usage also-is
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the case of the disturbances in Natal in 1906, which naturally
call for the more full consultation of the Grovernor, as the
latter reprosents the Imperial Government, which, through
its colonial garrisons, has a special interest in the affairs of
the South African Colonies.

The position of the Agent-General is anomalous. It
partakes of the nature of a resident Ministry (¢), a consul,
and a commereial agent, but in practice the latter feature is
most prominent. Lately, however, in connection with the
re-organisation of the Colonial Office, it has been suggested to
make the Iigh Commissioners and Ageunts-General serve as
links between the colonial and Imperial Governjpents; how
far this will be done remains to be seen (r). . In any case the
office has great value as maintaining in England an officer
able to speak with authority for the Dominion or State which

3 represents.
he reprosents .

{(9) Now Zenland Parl. Pupers, 1878, Sess. 2, . 8 Parle Papers [C. ‘2594}.
(r) Lart. Pagers [Cd. 87951,




CHAPTER VL.

‘THE ‘POWERS AND PRIVILEGES OF DOMINION
LEGISLATURES.

It has been decided by the Privy Council, in the important
cases' of Rey. v. Burah (ay, Hodge v. The Queen (b), and
Powell v. Apollo Candle Co. (¢), that colonial legislatures like
the legislature of British India are not delegates of the
Imperial Parliament, and that the words ‘ peace, order and good
government’’ confer the fullest legislative power possible (d).
The legislatures, therefore, are *not subject to the rules
regarding the: exercise of delegated power, and in particular
to the regulation that a delegate must not further delegate
his power. - In the last case the question at issue was, in
effect, whether the legislature of New South  Wales was
competent to delegate to the Governor the duty of fixing in
certain-cases the rates of customs duties to be levied in the
colony, and the decision was in favour of the validity of the
act. It is; of course, true that in a certain sense the colonial
legislature receives a power which could be exercised by the
Imperial Parliament, but that power it is to exercise in a
completely free manner, subject only to the doctrine that its
enfotments must not go beyond the limits fixed for colonial

(#) L. R. 3 App. Cas. 889,

(&) L. R. 9 App. Cas. 117.

(¢) L.:R. 10 App. Cas. 282. :

(@) Rielv. R.; L. R. 10 A. C. 6753 of. Lefroy, Legislative Power in Canade,
p. 214 ; Harrison Moore, Commonwealth gfdmtmléa, p- 129,

K , ¢
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legislation in genex;;xl an(i for the particular legislature by the
act or acts constituting it.

The first of these limitations would appear to o that the
leg1slature cannot abandon its functions by ceasing to be a
colonial legislature and legislating for places beyond the
territory of the colony, including in this expression the
territorial waters of the colony. In this respect the colonial
legislature stands in a strong contrast to that of the United
Kingdom. The lgtter can legislate, and does legislate, for
all British ships on the high seas, and in certain cases it
legislates for acts done by British subjects, or even by
aliens in places outside the British Dominionss Nor can it
be doubted that, if it chose to extend this practice of extra-
territorial legislation, its enactments would receive full
effect in all the Courts of the Kmpire, however contrary to the
spirit of international lawgthe provisions might be. ~ But it
is otherwise in the Colonies: their own Courts would rule
that any attempt to legislate beyond the colonial limits is
wltra wires, unless there exists some specifie provision of
imperial legislation giving their enactmoents extra-territorial
force. This limitation is occasionally oxpressed more or less
clearly in the Constitution Aects of the Colonies ; for instance,
the Constitution Act of Queensland of 1867 saysin precise
terms (sect. 2) that the power of legislation is to make laws
within the colony of Queensland. This is, however, rather
exceptional (¢), and the general rule is simply to confer
power to legislate for the peace, order and good government

of the colony concerned. .

(¢) It ocours also in the case of Canadian Provinces (British North America
Act, 1867, 5.'92) and in the case of Victoria (sect. 1 of Constitution (scheduled
to 18 & 19 Vict. ¢. 55)). See also dshbury v. Ellis, L R: [1893] A. C. 339
of. also remarks of the Chiof Justice of the Commonwealth in M*Kelvey v.
Meagher;-4. C. L. R. 268, at pp. 274, 280, and in Merchant Service Guild of
Australasia v. Archibald Currie Prop., Ltd., 5 C. L. R. 737, at pp. 742744
and also D’ Emden v. Pedder, 1 C. 1. R. 91, at p. 119,
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The nature of this limitation on the colonial power of
legislation may - be illusfljated by a few cages. “In 1879 the
Supreme Court of New Zealand—following a Victorian
precedent of 1875—held that the Foreign Offenders’ Appre-
hension Act, 1863, of that colony was beyond the competence
of the colonial legislature, as it involved the detention on the
high seas of offenders accused of misdemeanours committed
in other eolonies whose deportation from New Zealand the
Act purported to authorize. In 1888 the Newfoundland
Supreme Court held, in Rhodes v. Fairweather, that the
laws of the colony did mnot bind sealers oufside territorial
waters (). 4dn the case of Macleod v. Ati~Gen. for New
South Wales (g) the Privy Couneil held that an Act of the
legislature of that colony should not be interpreted as autho-
rizing the trial and punishment of a man who ecommitted
bigamy outside the territory of New South Wales, as such
an interpretation would render the Act wléra vires the colonial
legislature. ~For this reason it was held by the High Court
of Ontario (King’s Bench Division), in the case of A¢f.-Gen.
Sor Canada v. Cain and Gilhula, that the Dominion Parliament
had no power to deport from Canada over the international
. frontier a man Who had entered Canada in defiance of the .
‘ 1ting the en’cry of aliens engaged under
in' Canada.  The Court argued that such
od the exercise of physical constraint beyond
erritory, and could not be supported. The
ment, however, carried the appeal to th

he Privy Couneil ruled (iz) that

at internati
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a right which could properly be exercised by Canada; and
that, as the Dominion Parliament had power by the Imperial
Act constituting the Dominion to regulate aliens and immi-
gration, the legislature must be deemed to have such power
of extra-territorial legislation as was essential to the carrying
out of the power of excluding aliens. The case therefore
carries us very little on the way to freedom in point of legis-
lation beyond territorial limits. It is especially important
to mote that it does not touch the case where there 1is
an. attempt to put on ship for deportation to Iingland a
rejocted immigrant, not an alien. The deteption on ship
board may well be illegal, even if the puttin® on board is
not. In the ocase of IRey. v. Lesley () detention of persons
put on board a British ship by a South American Govern-
ment was held illegal as soon as the ship left territorial
waters, but it remaing toebe seen whether the same doctrine
would be applied since the case of the Canadian Act (k).
Much more doubtful is the further conclusion drawn
recontly from this case by the Chief Justice of New Zealand in
deciding a case In re dward of Wellington Cooks and Stewards’
Union (I). 1e there laid down the doctrine that the peace,
order and good government of the Dominion involved the
power of the colonial legislature to provide for acts done
beyond territorial waters, as in the case of the conveyance of
- prisoners by sea from one point of the coast to amother, the
;ship often being miles beyond the territorial limit. He
.algued that the cases cited above merely apphed to instances
»wherg the people affected were not natlves of the eolony; and

i) Bell, . ©. 220.
. Of. also The Ship < Nm'tk "y, The ng,
upreme Court held that the dostrine of hot p
8y P 246) applied to officers ge
aw when it had just left Ganadmn Y
L R 3945 of. the: argum

 R. 385, whero

‘fIh&éinat@}oMl o
infringed &
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he proceeded to expound the doctrine that the power ‘of
colonial legislation extended to legislation for New Zealand
ships and people as distinguished from other British subjects
“and ships. With all respect to 8ir Robert Stout it seems
quite impossible to follow his reasoning. The Merchant
Shipping Act of 1894, s. 735, expressly permits colonial
legislatures to regulate shipping registered in the Colonies,
but the power is clearly an exceptional one, and, though extra-
territorial, is obviously confined to rules regarding shipping
matters, and does not- extend to allowing a colony toimpose
its whole codg on vessels registered therein beyond territorial
waters; whén such a power is intended to be given it is
bestowed in precise terms, as is the case in sect. 5 of the
Commonwealth of Awustralia Constitution Act, 1900. .The
dicta in the case of Macleod are too precise to be argued
~away, and contrast with the express power given by the

Imperial Act (24 & 25 Vict. e. 100, s. 57), which allows
punishment to be inflicted by English Courts for bigamy
committed anywhere by a British subject.

- Curiously enough, in evident independence of this judg-
ment, the opinion has been expressed by the Secretary to the
Commonwealth Law Department () that the power of a
colonial legislature was not confined within territorial waters,
but extended to eéverything necessary for the peace, order and
good government of the colony. This view approaches much
more closely to that of the Privy Council in the case of Cain
and Gilhula, and niay, indeed, be regarded as correct, provided
it e vealised that the onus will always lie very heavily on
those who endeavour to prove that any colonial Act affecting

" acts not done within the territory of the colony is within the
competence of the colonial legislature (). ‘

(m)_ Parl, Papers 104, 30237,
{n) The doctrine of a continu
otherwise invalid” legislation,

can be used to validaten good deal of
riinsulur & Oriertal Navigation Co. v. -
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The second restriction on the powers of a colonial legis-
latuve lies in the rule that any part of its legislation which is
in conflict with an Imperial Act or order or regulation made
under an Act and applying to the colony is invalid. This
provision has always been part of the law relating to the
‘Colonies, and in the older charters and Aects constituting
colonial legislatures it was customary to enact that all laws
passed should not be repugnant to the law of England, and
much ingenuity was spent by successive Secretaries of State
and their legal advisers in deciding what sort of legislation
was repugnant to the law of England. The cpse where the
legislation was repugnant to an imperial Act applicable to
the Colonies cither by express words or necessary intendment
was simple, but thero was a vaguely defined sphere of colonial
Jaws which were deemed to be repugnant to the prineiples of
English law.  Kxactly witat these principles were was uncer-
tain ; all were agroed that a colonial law permitting torture
as a method of trial would be repugnant, but there were
digputes how far the abolition of trial by jury was contrary
to an essentiad part of English law, whether martial law was
possible, and so forth {0). A good many Acts were dis-
allowed because of their supposed repugnancy to such prin-
ciples, and a really important step was taken when the passing -
- of the Colonial Laws Validity Act of 1865 definitely restricted
repugnancy to cases where the provisions of -the colonial law
conflicted with the provisions of an Imperial Act or regulation
made under suoh an Act applying to the eolony (p).

" Kingston, L. R. [1903] A. C.471; and 26 N. Z L R (4245 Parl. Papms
[Cd. 43657, p. 11.

: (0). Stephen, Hist. (rim, Law, . 58; Lefroy, Le{nslﬂtwe Poweo in Cunada,
ipe 284, 20

gy The theory once enunciatéd in Canada’ (Holmzs Vi Temjale, 2 Cart, 396);

i bnt lnter given up (R. v. College of Physicians and Surgeors, of Ontario, 1 Caxt.

o 76, that the Dominion and Provinees. had all the: 1eg1sla'b1ve power of the.:,
‘:Impemal Parhament tra.nsferred to them, wa,s, -of course, untena.ble- Cf..
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The third restriction on ‘the freedom of action of colonial
Governments follows directly from the former. Tt relates to
the power of colonial legislatures to alter the Constitution of
the colony, and arises in its present form from sect. 5 of the
Colonial Laws Validity Act, which enacts that every repre-
sentative legislature shall have, and he deemed at all times to
have had, full power to make laws respecting the Constitution,
powers, and procedure of such legislature, provided that such
laws shall have been passed in such manner and form as may
from time to time be required by any Act of Parliament, Letters -
Patent, Order in Council, or colonial law for the time being
in force in® the colony.  This specific enactment clears up
several doubtful points.. . It makes it certain that a non-
representative legislature is not also a constituent body, and
in fact changes in the Constitutions of the Crown Colonies
properly so called are-never mad®, save by prerogative legis-
lation in the shape of Orders in Council, Letters Patent, or
formerly by Charters. of: Justice or the Commissions of
Governors, all of which instruments are in fact, in part at
least, legislative or quasi-legislative Aets by the King in
Council. - The only exception to this rule is that the Crown
may by such an instrament increase for the time being the
power: of- the colonial legislature in order to-allow it to
legislate for the alteration of its Constitution, as was done in
the case of the legislative Council of the Cape in 1850, when
Letters Patent of the 23rd May were issued, permitting it to -
frame a system of representative government.  But at the
sdfe time it removed all the doubts existing as to the power
of representative legislatures, doubts which were not un-
natural, as it seemed rather a violent exercise of the legisla-
tive power to alter the instrument of legislation.

The effect of the Colonial Laws Validity Aet, in this point

Dicey, Law of the Constitution, pp.- 101 .seg. I donotagree with Prof. Harrison
Moore: (Commonwealth of Australia, pp. 167 seq.).
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simply giving statutory force to the law as understood, was to
establish a distinction between all ordinary colonial legislation
and constitutional legislation (¢) in cases where any imperial or
local legislation has established a special procedure in passing
Constitutional Acts. In this respect the differenco between
the imperial and colonial legislatures 1s marked. No Imperial
Parliament can fetter its successors: it may endeavour to
enact laws unalterable by any power, but in any subsequent
Parliament the law may be simply repealed or alteréd by
contrary legislation. But, on the other hand, though the
action of colonial legiclatures can be hampered by restrictions
as to the passing of constitutional laws, the exisking restric-
tions are not now numerous, save in the cases of the federa-
tions of Canada and Australia, and in these cases precisely
because they are federations, produced by quasi-treaties
between the component Stgtes, and therefore not lightly to -
be altered by the federal legislature.

In some dominions, indeed, there are no restrictions at all
in force. = It is open to the Parliaments to make any altera-
tion in the Constitution of the legislature which it pleases by
ordinary law. This is the case in Newfoundland, the Cape
of Good Iope, Natal, and apparently, before 1907, in’ the
State of Tasmania (). In the new Colonies of the Transvaal
and the Orange River Colony the power is limited somewhat
by the requirement that all Acts amending the Counstitution
- shall be reserved. In the Australian States alterations in
the Constitutions require to be passed by absolute majorities
in both Houses on the second and third readings in the case

(q) OF. Coaper v. Comirs. of Incams Tax for the State of Quecnsland, 4 C L. R.
1304 ; Dicey, Law of the Constitution, pp. 105 seq.

(r) For the history of the rules in the States, of. Jenkyns, British Rule and
Jurisdiction beyoud the Seas, App. II. . The text gives the position in 1908.
The case of Tasmania was very obscure.
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of Victoria (s), South Australia, and Western Australia (¢).
The same rule with the modification that two-thirds majorities
were required existed in New South Wales, but was repealed -
in 1857.  Similar provisions to those in force in New South
Wales were adopted by the Queensland legislature by a local -
Constitution Aot, 31 Viet. No. 38, ss. 9 and 10, but the pro-
vision, so far as it referred to the constitution of the Ligisla~
- tive Assembly, was repealed by a colonial Act of 1871. As
regards the Couneil, its provisions remained in foree until the
political erisis in 1907, when in 1908 an Act, No. 2 of 1908,
was passed “abolishing all restrictions. In these States all
such Aects required reservation and, in some cases, laying
before the Imperial Parliament for thirty days before the
Royal Assent eould be given, but these cumbrous proceedings
were swept away by the Australian States Constitution Act,
1907, under which: reservation ise restricted to Bills altering
the constitution of the legislature, or the salary of the
Gtovernor, or which by any subsequent legislation in the State
are required to be reserved. There is further given a defini-
tion of the term altering the constitution of the legislature
sufficiently narrow to secure that only Bills of real importance
shall be reserved; the colonial Parliament is allowed by
ordinary unreserved Act—still subject to any requirements of
the local law as to absolute majorities—to alter electoral
districts, the conditions of the franchise, the qualification of
members, proportional representation, and all the multitu-
dinous details of electoral law. On the other hand, a Bill
like the Referendum Bill (now Act No. 16 of 1908) of
the ‘Queensland Parliament, which purports to vefer to the
people any matter on which the two Houses are in final

(). Not' very “strictly observed. 8ee Jenks, Government of - Vicloria,
Pp: 247249 Victoria Debates, cii. 1420; 18 & 19 Viet. ¢. 55, Sched. s, 60;
South Australia Act No.2'of 1855-1856, 8. 34.

(#) Cf. for a case;, Parliamentary Debates, 1902, p. 2158 ; and see 53 & 54
Viet. ¢. 26, 8. 5, and Sched. s. 73.
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disagreement, will properly and necessarily be reserved as
~indicated by the Premier of Queensland in the discussions of
the Bill, and as was actually done by the Governor.

In the case of New Zealand, an Imperial Act (20 & 21 Viet.
¢. 53) empowers the Parliament to alter or repeal any pro-
visions of the Constitution Act save ouly those specified,
which include the section of the Constitution Act of 1852
declaring the Parliament to be bicameral, and the sections
prescribing the form of oath to be taken by members of the
Parliament, the election of the Speaker, and the necessity of
the Grovernor’s recommendation of money bills. , It has been
held by no less an authority than Sir H. Jenkyns (v) that
this Act remains in force despite the gemeral provisions of
the Colonial Laws Validity Act, 1865, and this opinion was
adopted in the coloninl Parliament in 1907, when a motion
for the abolition of the Wpper [Louse or itg alteration by
making it elective was discussed. Dut it hardly seemed
possible to maintain this view, in consideration of the fact
that the Act of 1865 is subsequent to that of 1857, and that
its terms are absolute and unlimited, the only restrictions
retained being those of the mode of alteration.  Further, all
Acts amending the constitution of the Ilouse of Representa~
tives require to be reserved and to be laid before Parliament.

On the other hand, the powers of the Parliament of
Canada to alter the Dominion Constitution are limited. It
ig true that they ave very considerable in extent despite the
limitations, for the Parliament can regulate electoral
machinery, vary the franchise, increase the number eof
members, fix judicial salaries, establish certain  Courts, alter
the salary of the Governor-General, and establish, on con-
ditions which it approves, new provinces. The things it

() British Rule and Jurisdiction beyond the Seasy pp. T4, 76; New Zealand
Parliamentary Debates, 1907, p. 276. But cf. Dicey, Law of the Constitution;
p. 106, n. . x
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cannot do. are, however, very important, and include any
alteration of the Senate or of the proportional representation
of the provinees in the House of Commons. - The Canadian
" provinces, however, have full powers to - alter 1n aﬁy way
their Constitution, save as respecting the office of Licutenant-
Governor, whose unique position in this regard is due to his
special position as the representative of Dominion authority
in the provinces, his appointment and dismissal lying in the
‘hands of the Dominion Government ().

In the case of the Australian Commonwealth the power of
constitutignal alteration is complete in all respects, save only
that the mode (y) of alteration is somewhat elaborate. Under
sect. 128 -of the Constitution any Bill providing for such
alteration must first pass in each House of Parliament by an
absolute majority, and must, segondly, be submitted not less
than two nor more than six months afterwards to the electors
in each’ State, who are qualified to vote for the House of
Representatives.” If in ‘a majority of States a majority of
those voting, and also a majority of all the voters recording

_their votes, approve the Bill, it is to be presented for the
Governor-Greneral’s assent. No Bill, however, which affects
~the proportionate representation of any State in the two
‘Houses, or the minimum number of the representatives of
the State in the House of Representatives, or which in any
way alters the provisions of the Constitution regarding the
State, can become law, unless approved by a majority of the
glectors voting in that State. Special provisions are made
for the: occurrence of a deadlock.. The ounly ease in which
. this complicated procedure has been gone through is that of

" (#) Munro, Constitution of Camada, pp. 230, 231 ; Lefroy, Leg Jislatiw Power

in Canada, pp. 696—700.
{#) Note, however, that in many matters Parliament can decide Wlthout

need of a constltutxonal change, ¢.gv, 7,9, 10, 22, 24,:27, &c.
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a slight alteration, in 1907, in the time of the election of
Senators, which was approved by a majority in every State.

These three constitute all the certain limitations on the
legislative power of colonial governments. It has been
argued that there are other limitations. = Both Professor
Harrison Moore () and Sir Henry Jenkyns (¢) have con-
templated the possibility of there being certain subjects
which would not be within the competence of the ‘colonial
legislature, because they are vitally questions of imperial
concern. .~ In another form the argument reappears as the
doctrine thut there are certain very special prerogatives of
the Crown to which the ordinary rule that a-colemial legis-
lature can limit the prerogative does not apply. Can, it has
been asked, a colony enact that an enemy subject shall not
be regarded as such within the colonial waters or territory ?
Can a colonial logislatire peovide that a colonial bishopric
can only be filled by colonial-born clergymen, or that the
Governor should exercisc his power of pardon only in
accordance with a plebiscite? Or can it in any way alter
the relations of the Grovernor and the legislature ? - The last
question Sir Ilenry Jenkyns suys must obviously be-answered
in the negative, as wholly beyond the power of a colonial
legislature to affect.

There is, therefore, some weight of authority in favour of
this view which, as regards the position .of the Governor,
receives some support from the fact that the Dominion
Government in Canada, which stands in the same relation to
the Lieutenant-Governors in Canada as the Home Governs

(2} Journ. Soc. Comp. Leg., 1900, pp. 280 seq. ; Commonwealth of Australis
pp- 10,266 ;5 cf. Tully v. The Principal Qfficers of Her Majesty’s Ordnance, 5
U. C. R. 6, per Robinson, C. J. :

(@) British Rule and Jurisdiction beyond the Seas, pp. 69 seg. - There is also
the doctrine of major regalia (Lefroy, Legislative Power-in Canada, pp. 178—
186), which is, in' my opinion, quite wrong, and has no sanction whatever
from the Judicial Committee. -Cf. [1892] A, C. 441 ; [1907] A, C.. 179, 519.
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ment. to colonial- Governors; cannot alter the - conditions
regarding the tenure- of office of these officers, nor can the
provinces themselves do so. Butit is submitted  that -in-all
the cases specified the colonial legislature has full legal
power to act. All the matters fall within the category,
peace, order and good government, however foolish the actual
exercise of the power might be. Further, the imperial control
by veto or disallowance is adequate to prevent any harm
- arising from the existence of a power which might be in
theory misused. The question of the position of the Governor
cannot be said to be beyond the consideration of the Parlia-
ments of the Dominions, when as a matter of fact the leg1sla~
tures are constantly imposing new duties on the Governor in
Council. - Or again, it is impossible to believe that a colonial
Act duly passéd and. not disallowed, which made the position
of Governor elective, would beginvalid. - Tasmania in 1853
contemplated making a Governor removable by a two-thirds -
majority vote..  Certainly no invalidity would attach to any
rules regarding the exercise of the prerogative of pardon (4).

There is, however, a_certain element of truth in this doc-
trine-of -a. limitation of the powers of colonial legislatures,
arising from the mere fact that they are what their name
signifies, legislatures for a colony. This limitation should,
perhaps, be specified as a prohibition to abolish either the
legislature or the state of being a colony. Or to put it more
precisely, the colonial legislature can neither give up its
existence as a legislature, nor sever the connection between it
and the mother country, so that the dream of pacific settle-
ment in the case of a secession from. the Empire by a colonial
Act duly allowed is meaningless. The latter proposition it

(8). So, in. 'Canada, the Lieutenant-Governors can pardon under statute,
e.g.; Outario Revised Statutes, c. 13, though the only Royal delegation is to
the-Governor-(General : 23 Can. 8. C. R. 468 ; below, Chap. XI.; Canada
Sess. Pupers, 1869, No. 16; Ontario Sess. Papers, 1888, No. 37 above, p. 32,
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is fortunately not possible to illustrate, but the former can be
illustrated by the precedent of Jamaica in 1866, when after
the insurrection the legislature decided to abandon its exist-
ence and to leave it to the Crown to create a new Constitu-
tion, and it was decided that the surrender of the Constitution
was beyond the powers of the colonial legislature, and accord-
ingly the colonial Aect was supplemented by an Imperial
Act (¢) authorising the Crown to accept the surrender and
make new provision for the government of the colony.
Similarly in 1876, when the government of the Windward
Islands was reconstituted, the legislatures of St. Vincent and
Grenada extinguished themselves, and their extinction was
authorised by an Imperial Act (¢). With these cases may be
contrasted the fact that the legislature of the Virgin Islands
has by a series of enactments managed to reduce itself to the
Governor of the Leoward Igands (¢), and the legislature of
British Honduras (/') has voluntarily deprived itself of its
elective character and become a nominated body, with, how-
ever, a majority of unoflicial members. But in both cases the -
legislature remains, though in the former it is a mere shadow
of itself. This principle was asserted of the Indian legislature
by the Privy Council in the case B. v. Burah (g).

. If a colonial legislature cannot extinguish itself (%), clearly
it cannot abolish the position of the Governor as the repre-
sentative of the Crown. It is indeed still regarded as quite
improper for the colonial legislatures to make any law
affecting the arrangements for the performance of the
Governor's duties, when he is on leave of absence or is awag

(¢) 29 & 30 Vict. c. 12.

(4) 39 & 40 Viet. e. 47.

(¢).Ordinance No. 1 of 1902, and L.eewards Act No. 16 of 1902:

(f) Act of 1870 aud Ordinance No. 4 of 1892. :
(g L R. 3 App. COas, 889, at p. 905.
" (h) Contra; Harrison Moore, Commonwealth of Australia, p. 321;-Davey,
Canada-Sess. Papers, 1834, No, 30, p. 10, :
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from headquarters. Some doubt was expressed - by - the
Chief Justice of South Australia as to the powers of a
Deputy Governor, for whose appoiniment there was no
turther warrant than the Royal Letters Patent creating the
“office of Governor, and in accordance with his suggestion a
Bill was actually introduced into the legislature to provide
that a’ Deputy-Governor should possess all the powers and
authority vested in the Governor. But exception was
promptly takenin the Parliament to the Bill, on the ground
that it was an interference with the prerogative, and in
particular contradicted the Letters Patent, which contem-
plated the exercise by the Deputy-Governor of so much only
of the authority of the Governor as the latter might choose
to entrust to him. The Bill was, accordingly, dropped on this
ground ; had it not been dropped, it would certainly have
been reserved for the significance of the pleasure of the
Crown, nor is there any probability that the required assent
would have been given (/). But it is singularly characteristic
of the happy-go-lucky character of the Constitution Acts of
the Colonies as regards the executive power that in theory
such' a Bill, which is clearly within the legislative compe-
tence of the colonial legislature, however undesivable: its
clduses, is not expressly required to be reserved. - In-ali such =
cases the proper mode of procedure is by Letters Patent,
like those of 17th July, 1905, in the case of Newfoundland
providing for the appointment of a deputy, in the temporary
absence of the Governor-General,

All Dominion Parliaments have, of course, full power
under the” Constitutions to regulate their own procedure,

(@) Of. South Australia Legislative Council Debates, 1906, Sess. 1, p. 141
House of Assembly Debates, 1906, Sess. 1, pp. 190 seg. The Bill passed the
House of Assembly, but not the Legislative Council, and in the Council, on:

Oct: lst, 1908 a miotion for the extension of the Governor’s term of service . -

was wlthdra,wn, ‘as not qmte constitutional, by the mover,
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which is in all cases based on and a close imitation of that
of the British Parliament : in the Cape on 24th March, 1904,
the Speaker went so far as to put the question on his own
authority, when a debate had become hopelessly protracted,
in imitation of the famous action in 1881 of Mr. Speaker
Brand. The most novel feature is the adoption in cerfcain
cases of a time limit for speeches(s). TReference has already
been made to the formal rule that all money Bills shall be -
recommended by the Crown. But in all probability no
Court can inquire into such irregularities of procedure when
the procedure is fixed merely by rules of the Parliament (£);
it would be different in cases where the Constiution itself
required certain procedure, as for example in Viectoria, South .
Australia, and Western Australia, where absolute majorities
are required for passing cortain constitutional Bills.

The question of the prigileges of Parliament. has at last
been settled by colonial Acts. In the absence of such legis-
lation there is no doubt that a colonial legislature is in no
better posifion than any body which debates: it is entitled
to exclude persons who are actually making a disturbance,
but the power of committal, in the sense in which it is
possessed by the llouse of Commons, does not belong to the.
colonial Houses. It was decided in the case of Kielley v.
Carson (1) that the Assombly of Newfoundland had no power
to order an arrest on a complaint of contempt committed out
of doors, no such privilege being conferred on it by the
Crown (even if the Crown had power to do so), and no such
authority being required for the proper performance of fhe

~duties of the Assembly. On the same principle, it was held
in the case of Fenton v. Hampton (m) that the Legislative

(/) Parl. Papers, H. C. 301, 1908.

(%) Cf. Harrison Moore, Commonwealtb of Australia, p 176 17-V. L. R,
296. , :

(%) 4Moo P. C. 63.
{m) 11 Moo. P. C. 347.
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Council of Van Diemen’s Land had no- authority to commit
the Comptroller-General of Conviets for a refusal to appear
before a Commission as to the alleged ill-management of
the conviets on the island. In both cases the powers of a
colonial legislature were expressly distinguished from those
possessed by Parliament in England in virtue of the lex
et consuetudo Parliamenti.  In yet other cases (Doyle v.
Fulconer: (n), Barton.v. Taylor (0)) it has been decided that,
without parliamentary sanction, a colonial legislature cannot
imprison for even a contempt committed in the House,
though it can expel for the time the offender, but mnot
suspend hine indefinitely.

On the other hand, the Constitution Acts of the Dominions
nearly always give the power to the legislature to pass laws
conferring on the ‘members of the Houses and the IMouses
the same privileges as those emjoyed by the House of
Commons, or any less privileges. The nature of the powers
so conferred was discussed in two cases which arose out of
the exercise, in 1857, by Victoria, of the power in guestion.
Tt was decided in the case of Dill v. Murphy (p) that the
Legislative “Assembly could commit the appellant in that
case for publishing a libel on a member of Parliament.  In
the case of the Speaker of the Legislative dssembly of Victoria
v. Glass (¢g) this decision was carried to the point of affirming
as- law .in Victoria the supreme example of the power of
committal in England, viz., the right of the Commons to
commit for contempt without specifying in any way what
thé.eontempt consists of.

The question, however, remains in those Colonies, where
the power of defining the privileges is mnot formally given,

(n) L. R. 1 P. C. 328.
(o) L. R..11 App. Cag. 197.
{») 1 Moo. P. C. (N. 8.) 487.
{g) T:-R.3R.C. 560,
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~ but at most power to make standing orders for the conduct
of business (), how far it may be exercised. In 1859 the
question was answered in Tasmania by the Parliament
passing a Bill to confer on itself privileges similar to those
of the IHouse of Commons, and the Act was assented to and
not disallowed. DBut when this precedent was followed by
Ontario, in 1868-9, the Act was disallowed by the Governor-
Greneral in Council, after reference to the law officers of the
Crown in England, as being witra vires. IHowever, an Act
of - Quebec to very much the same effect was allowed to
remain unchallenged in 1870 ; but, again, a Manitoba Act
which conferred on the legislabure the privikeges of the
Dominion Parliament was disallowed in 1874. It was held,
however, by the appeal side of the Court of Queen’s Bench in
Quebec, in the caso of Jae parte Dansercan (s), that the Quebec.
Act of 1870 was valid in se far as it authorized the summon-~
ing of witnesses before a committee. The grounds alleged
were various, but there wore at loast two reasons for the
power being held to exist, either in that it was a power
essential to the performance of the duties of a Parliament, or
that the Act was an amendment of the provisions of the
Constitution of the provinee under sect. 92 (1) of the British
North America. Act, 1867. In 1876 the case of Landers v.
Woodworth (¢) raised the question of the power of the Nova
Scotia legislature to order the removal of a member from the
House until he should see fit to apologise for what was con-
sidered obstructive conduct. The Supreme Court of Canada
in 1878 decided that the power to insist on an apology gid
not exist, but intimated that it could be taken by provincial
Act; and, indeed, in the meantime the Nova Scotia legislature

(r)-See Harnett v. Crick, Lo R. [1908] A, C. 470; of. Toohey v. Melville,
13 N. 8. W. L. R. 132 ; Norton v. Crick," 16 N. 8. W. L. R. 172.

(s)-2 Cart. 165. ; '

(&) 2 Cart, 220,
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had passed such an Act. In that year, also, the legislatures
of Ontario and Manitoba passed Acts declaratory of the
privileges of Parliament; and these Acts were allowed to
remain in operation, as was an Act of British Columbia in
1871. It must, therefore, be taken as established that the
provincial legislatures have full power to define their own
~privileges (u).
A rather curious question presents itself as to the power of
a provincial or Dominion legislature, which is not expressly
empowered to confer on its members privileges not exceeding
those enjoyed by the House of Commons, to eonfer upon
itself privifeges in excess of those conferred by law and
“custom on that Fouse. - It does not appear to be possible to
place any legal limits on the power to confer privileges where
no limitation by the Constitution exists ; but in the Canadian
“provinces any Act clearly exceeding these privileges would
probably be disallowed by the Governor-General in Council,
‘as it would be rather absurd for the provincial Parliaments to
have greater powers than the Parliament of the Dominion,
or it might be held wilra vires by infringing the sole right of
the Domlmon to control criminal law. Similarly, in any
Donnmon, the power of disallowance would probably be used
to prevent, say, a Parliament conferring upon itself the right
to imprison for contempt beyond the session, or to inflict
large fines, and so forth. '
In these cases where the Constitution limits the privileges
by the precedent of the Imperial House of Commons, there

u) Munro, Constitution of Ceanads, pp. 66—-68. - See also Fielding v.
Thomas (on appeal from Nova Scotia), L. R. [1896] A. C. 600, which bases
the right on the power of constitutional alteration; and Lefroy, Legislative
Power in. Cgnada, pp. T41-—750.. No argument as to the power of the
Parliament tolegislate in the case of a colony can be derived {as by Harrison
- Moore, Commonwenlth: of - Australia, p. 83) from that case, as the Provinces
"~ have ho ,cmmmal leglslatlve “power, and thelr power to eonstltute cmmmalv
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have been disallowed Acts passing these limits. So, in 1873,
a Canadian Act was disallowed because it conferred excessive
powers as to the examination of witnesses on oath by the
Senate, and Commons, and by committees, and it was at the
same time pointed ouf that an Act of 1868 was inoperative,
as being repugnant to the British North Ameriea Act. The
special difficulties were removed by an alteration in the
Imperial Act by a new Act of 1875, but the principle of the
restriction still remaing m force. On the other hand, it must
be remembered that the restriction is only a small one, and
that the force of its provisions merely prevents the conferring
of too extensive freedom from the usual rules of law upon the
members of Parliament, or the exercise of too widea power
of committal for contempt.

The privileges actually (,Lm;ned are always pretty much
the same. 'They include froedom from arrest in civil matters
during the session, and in some cases for some time before
and after, varying from twenty to forty days as the maximum,
Free speech is also claimed, and freedom from serving on
juries, while for the better performance of its -duties the
Parliaments claim the power of summoning witnesses and
punishing members and others for breach of the privileges

of the House by imprisonment during part or the whole of
the session.

It should be noted that of the individual Colonies no
provision is contained as to privileges in the Constitutions of
the Cape or Newfoundland, but in the case of -the Cape, She
omission is made good by Act No. 1 of 1854, and of New-
foundland by c. 2, s. 10, of the Consolidated Statutes: =
Similarly, in some of the earlicr State Constitutions of
Australia, such as those of New South Wales (w), Queensland

(x) Hence the case of Barion. v, Taylor, L, R. 11 App. Cas 197 deciding
that the Assembly could not suspend & member beyond o sitting. The
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and Tasmania, no mention iy made of the matter beyond
empowering legislation for standing orders, whereas in the
case of Western Australia (), the usual clause is inserted.
In the case of the Commonwealth, the privileges are tc be
defined by the Parliament, but they are af once to be those
of the Commons in England, and are in no way restricted for
the future. A committee is now considering the question of
privilege, and an Aect has been passed in 1908 to protect
parliamentary publications. In New Zealand both Houses
have the same privileges as the House of Commons on
January 1st; 1865 (s). In Natal the Parliament is to have
the power tb claim privileges not exceeding the privileges of
the House of Commons in virtue of the Constitution Act (a),
and the Transvaal (6) and Orange River Colony (¢) bave
power to define their privileges so as not to exceed those of
that House. .

Constitution Act, 1902 (like the Act 18 & 19 Viet. c. 54), does not mention
privileges. " Cf. p. 98, note (n). :

(y) Bee b3 & 54-Viet. ¢. 26, sched., s. 36. 8o in Victoria. .. See' sect. 35
of Constitution, scheduled to Imperial Act 18 &.19 Vict. e. 55 ; Act No.
1075, 8.-10; Harrison Moore, Commonwealth of Australia, p. 1145 in - South
Australia, Act. No. 2 of 1855-56, 8. 35.  For the powers in Queensland, see
Act 25 Viet.. No. 7, and-Act 31 Vict. No. 38.

(z) New Zealand Act, 1865, No. 13, 8. 4; 1908, No. 101, s. 242,

(@) No. 14 of 1893, s. 42, exercised by Act No. 27 of 1895,

(#) Letters Patent, Dec. 6th, 1906, s. 33; Power and Privileges of Parlia-
ment Act, 1907.- Of. Cape Act No. 13 of 1883.

(¢) Letters Patent; June 5th, 1907, s. 35.
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CHAPTER VIL
RELATIONS BETWEEN THE HOUSES OF THE LEGISLATURE.

As a result of historical circumstances every responsible

government colony at the present day has a bicameral legis-
lature, and it is only in the provinces of Canada that the
oustom of unicameral legislatures has been adopted. 1t was

originally considered that a colonial Constitution in a settled

colony could only be based on the model of that in force in

the mother country, and itgs significant of the prevalence of

the idea that, as late as 1791, the Imperial Act for the

government of the two Canadas contemplated the possibility

of the Crown attaching titles of honour to the tenure of seats

in the Upper House (¢). These titles would have been

hereditary, and would have been accompanied by seats in

the legislative Councils, go that there might have arisen a

colonial nobility in possession of a permanent share in legis-

Iation. « Fortunately this anomaly was averted, and the

‘Crown never exercised the reserved power. '

The influence of the doctrine of the necessity of having
two Houses was seen in the advice given in 1850 by the
Committee of the Privy Council which advised on fhe
‘creation of representative government in the Cape of Good
Hope, and in the Act of 1850 which encouraged the Aus-

(@) 81 Geo. 3, ¢c. 81, 8. 6; of. Shortt & Doughty; Docwments relating to
Const. Hist. Canade, p. 665. It was contemplated to give the members, to
begin with, provincial baroneteies, with possibilities. of higher things. No
later Act contemplates this. - It was discussed in Tasmania, and ridiculed; in" .
the period 1850-54.  See deis, §e. of the Leyislative Council, 1879, pp. 63 seg.
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tralian legislatures to set up bicameral chambers in plaoé of the
composite bodies, partly elective and partly nominee, which
were provided for in the Actof 1842(4)." When the Con-
stitution of Natal was under consideration in the years
before 1893, there was considerable doubt in the colony on
the part of those who were asking for responsible govern-
ment whether it was wise or desirable to create two chambers
in the legislature, but there was given a pretty clear intima-
tion of the opinion of the Secretary of State that it would
lead to grave doubt to attempt to set up a legislature on
other than the traditional basis. The precedent of Natal
was followed in the ease of the Transvaal and the Orange
River Colony in 1906 and 1907, while naturally Western
Australia followed the lead of all the Australian Colonies
in'1890. Of the North American Colonies the older ones
possessed from their beginningse bicameral legislatures, but
the provinces have gradually discarded them. Ontario was
given a siugle chamber by the Federation Act of 1867, that
of Manitoba disappeared in 1876, that of New Brunswick in
1891, and that of Prince Edward Island in 1893. ~Quebec
and Nova S¢otia still vetain nominee Councils of twenty-four
and twenty-one members, in either case appointed for life
by ‘the Lieutenant-Governors, but this is little wore than
a survival. ~ It is characteristic that in the new provinces of
Canada created in 1905 by the Dominion Parliament there
are constituted only single chambers. , '

- There exists one. broad distinction between the various
farms of legislature, between those in which the Upper House
is bicameral and in which it is nominated. The former rule
~ appliés to Victoria, Tasmania, Western Australia and South
Australia, to the Cape of Good Hope and the Commonwealth
of Australia; the latter rule applies to the Dominion

3) 5.&.6 Viet. .. 76.- .
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Senate (1), the legislative Councils of New South Wales,
Queensland, New Zealand, Newfoundland, Natal and, as
has been already mentioned, the two Canadian provinces,
which still preserve the two-Iouse system. In the case of
the elective Upper Houses the general rule, to which the
Commonwealth offers the only but most important exception,

is that the franchise for the Upper House is higher than that
for the Lower Ilouse. Further, in the Cape and Victoria,
there is a property qualification for members of the legis-
lative Council, and in all cases save that of the Common-
wealth of Australia the legislative councillor ig required. to
be thirty years of age (¢). The natural reshlt of these
regulations is that the Upper Ilouse is steadily conservative
in tendency as compared with the Lower House. On the
other hand the result in the case of the Commonwealth is

- precisely the reverse. In that case the Senate and House of
Representatives ave elected under the Franchise Act, 1902,
on precisely the same qualifications in the electorate and. the
members alike, with the result that the Senate is markedly:
more domocratic in tone than the House.

As these legislative Councils are elective, though not
subject to dissolution, there would seem mno reason why they
should not be deemed to have precisely co-ordinate powers in
legislative matters. This is not, however, the case as regards
money Bills, the practice of the Imperial Parliament having
been grafted upon the Parliaments. Thus the Constitution Act

- of Vietoria of 1855, s. 56, expressly provides that money Bills
must be recommended to the Liower House by the Govermor,
and that taxation and appropriation Bills must originate in

. {4) The Constitution Act of 1840 (3 & 4 Viet. c. 35) provided for a nominee
body ‘chosen for life by the Crown ; under authority of 17 & 18 Viet. ¢. 118,
: half of the Council was made elective for eight years, but this proved un-
- gatisfactory, and in the Act of 1867 the old principle was adopted
{e) For the de'omls, which are from time to txme altered ina’more lxberal
" igense, see Oolomwl Oﬁice List.



RELATIONS BETWEEN THE HOUSES OF LEGISLATURE. 105

the Legislative Assembly, while such Bills may be rejected but
not altered by the Council. - This plan worked badly, and a
local Act of 1903 has empowered the Council to suggest
amendments (d), which process, save in name, cannot be
distinguished from amendment, though the alteration of
nomenclature may be said to save the principle of the
supremacy of the Commons, however meaningless such
supreinacy may he when the two Houses have -each a
mandate from the people. In the case of South Australia
the Constitution Act No. 2 of 18551856 only pro-
vided that .neither House could pass money Bills or votes -
for any pulpose not recommended to the House of Assembly
by the Governor. A compact of 1857 between the Houses
agreed that the Council could make suggestions for money
- Bills, and could reject, amend or assent to Bills sent up to
them, but were not to reject sthe ordinary appropriation
Bills for yearly expenditure, though they could ecriticise
them. In Western Australia the Constitution Act of 1890
only provided that the Governor’s recommendation of money
votes was essential, and that taxation and appropriation Bills
must originate in the Assembly. By an amending Act of
1899, it 18 provided that the Council may freely return any
money Bill sent up to it, requesting alteration, but it has
been ruled that the Council cannot ingist on a request rejected
by the Lower House (¢). The rule in Tasmania remains as
it originally was in Western Australia, and the Upper House
can by constitutional usage reject but not alter a money Bill.
1w the. Cape, on the other hand, though the usual provisions
exist requiring the assent of the Governor to any appropria-

(4)-On the distinetion, ¢f. Western Australia Parliamentary Debates, 1906,
p. 1125, and ses Act No. 1864, s. 30,

(e) Western Australia Parliamentary Debates, 1908, p. 3020 for Tasmania,
gee Act 17 & 18 Vict. ¢. 17, 8. 33 ; for Cape, Act No. 2 of 1852, 5. 88 (con-
firmed by Orderin Council, Aug. 9th, 1852) ; for Commonwealth, Constitation -
ss. 53—>5656; Harrison Moore, Cominonwealth of Australia, pp. 119 seq.
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tion proposed in Parliament, and though elaborate provision
is made to secure that all appropriation and taxation Acts
shall be initiated in the Lower House, the Council is freely
permitted to amend money Bills. It should, however, be
noticed that the power to amend, coupled with the proviso
that any increase of the burdens of the people must be
rocommended by the Governor, forbids the Councils to do
other than diminish the burdens of the country ; they cannot
suggest increases. In the case of the Commonwealth of
Australia, while provision is duly made for the recommenda-
tion of the Grovernor-Gleneral and for the initiatign of money
Bills in the House of Representatives, the Sénate is not
allowed to rvecommend but only to suggest amendments in
Bills. - This power, for all practical purposes, is as good as
the power to amend, and indeed it has just been discovered
to have a signal advantagesover the power to amend proper.
For Sir John Forrest, on the return to the House of Repre-
sentatives of the Tariff Bill in 1908 in many points with
suggested increasos of tho tariff proposed by the Ilouse of
Representatives, ruised the question whether in this way the
Senate was not really making of no account the prohibition
of any money votes being made without the approval of the
Governor-Greneral ; but the Speaker, to whom the appeal was
addressed, as the custodian of the privileges of the House,
ruled that the Senate bad not amended but had merely
suggested increases, and that their action did not therefore
_contravene the established principle. Further, the Senate
can insist on suggesting amendments as often as they like.
"The result, therefore, is that the Senate of the Australian Com-
monwealth exercises almost equal powers with the House of
Representatives as far as money Bills are concerned, though
such Bills still cannot originate in that chamber (/). More-

“{f) Commonwealth Parliamentary Debatss, 1907-8, pp. 10484 (cf. 1902,
14889, 14892, 14918, 15676 ; LParl. Papers, 1905, i. 385) and 11424 .seq.
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over, tacking is prohibited, and appropriation Bills are
defined so as to exclude new Bills imposing fines for services
and licenses. -

As in the case of money Bills, still, of course, more
decidedly in all other matters, the Upper Chamber has
asserted its claim to equal consideration with the Lower. In
a‘sense; indeed, the Upper House is infevior ; partly tradition
and still more the lack of financial initiation have produced
the result that the government of the day is controlled by
the wishes of the Lower House, not of the Upper. But the
Upper House exercises a quasi-independent function of
criticism andl objection. It was estimated by the committee
which drafted the Constitution for Tasmania that the action
of the Lower House would always be conceived in the
interests of the people, but that there would be the danger of
basty and too democratic legisl#tion, which the wisdom of
the Upper House with its decided property franchise would
check (g).

Lt s, ‘perhaps, in Victoria that the conflicts between the
Couneil and the Assembly have been most prolonged and
carried out with most bitterness on elther side.

tenure of office of Sir Charles Darling the ﬁrst struggrxe’came

ead (4). - The Assa“lbly decided to try to introduce a
new Customs tariff, and to overcome the known resistance of a
majority of the Couneil to the policy of protection embodied
in the tariff; tacked it on to the Appropriation Act.  The
Council being unable to amend, decided to lay the Bill aside,
amd the Assembly thereupon induced the Governor to permit
the levy of duties merely on the strength of a resolution of

(cf. 116’78), contain the formal assgertion of the position of the House of
Representatives. . Contrast Victoria Act No. 1864, s. 30.

(g) Bee dets, §e. of the Legislative Council, 1879, pp. 63 seg. The Common-
wealth Senate has, by law, equal powers with the Lower House.

() Bee” Parl. Papers [C. 2173), pp. 103—113; House of Commons Papers,
1866, L. 695 seq.
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the Assembly, to borrow money without a law, and to pay
official salaries without an Appropriation Act. For these
extraordinary breaches of his duty the Governor was severely
“rébuked by Mr, Cardwell, then Secretary of State, in despatches
of the 27th November, 1864, and the 26th February, 1866,
in which it was pointed out that it was no part of the duty of a
Governor to act as a partizan of one branch of the legislature.
]ﬂnally the Governor was recalled, but the two Houses
reconciled their differences by a poliey of mutual concession.
But the truce was of brief duration, and again' the cause
of offending was a matter of finance. The Agsembly, who-
had found so keen a partizan in Sir Gteorge Darling, was
anxious to provide him with some recompense for the loss.
of official position caused by the recall, and voted a sum
of 20,000/ as a gratuity to Lady Darling. To secure its
passage through the Couneil the item was tacked on to an
Appropriation Bill, and the Bill was thrown out by the
Council. The matter threatened a complete deadlock, when
the intimation by Sir George Darling that he would prefer
the grant to be dropped settled the difficulty, during which
the new Governor, Sir J. Manners Sutton, had done all in
his power to promote a settlement, while strictly refraining
from any action which was of an illegal character. In 1877,
however, the dispute burst forth in much greater activity (7).
The immediate cause was the opposition of the Council to the
practice of paying members, and their refusal to pass an Appro-
priation Bill including an item of this kind. But the matter
was fought more as a matter of principle, and in order definitely
to decide in whose hands lay the constitutional power of the
purse.  The Council did not, indeed, ever assert any claim to
amend Appropriation Acts, but they held that they were
entitled to discuss and amend important questions of prin—

(%) Parl. Papers [C. 19857, [C. 2173].
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ciple in regard to public policy, instead of being compelled to
accept new ideas in the form of illegitimate addenda to Ap-
propriation Bills. - The complaint was, in trath, not unjusti-
fied, and was in’concurrence with the actual practice in the
United Kingdom, where any new legislative principle is
normally introduced in Bill form and not merely tacked on
to an Appropriation Act, as in the recent cases of the Licensing
and Old Age Pension Bills of 1908, both of which measures
might, under the Victorian system as claimed in 1877, have
~ been dealt with as parts of an Appropriation Aect (k). = The
Ministry; sgeure in their control over the country, asked
the “Governdr to issue warrants for payments without the
approval of Parliament. He did so, but only on assurances
that the practice was legal, and even then he referred the
matter for the decision of the home law officers.  The
government made an-indignant protest against the principle
of the Governor hesitating to accept their advice as final on
such matters of local interest and local law. But the Secre-
tary of State entirely declined to accept this view, and in a
despateh of the 5th July, 1878 (¢), laid down the rule. that,
in a matter where the law was doubtful, the Governor must
agsk -the advice of -the law officers of the eolony, as such, not
as Ministers (), and if a certificate of legality could not be
given, must - consider whether the emergency was such that
he could take: the responsibility of accepting ministerial
~ ‘adviee, or whether he must decline to act, even at the risk of
“their tendering their resignations. The law officers in
Bagland advised that certain payments, those ineurred in
~ the collection, management, and receipt of the revenue, were
legal under sect. 45 of the Constitution Act of 1855 without
the consent of Parliament, but that moneys merely voted in

(k) Cf: Anson, Law of the Constitution, 1. 267, 268.
(D). Part. Papers [C. 2173], p. 81. )
(m) Tbid. [C.'1982], p. 41; and Colonial Regulations, No. 182 (ed. 1908).
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Committee of Supply could not be used, unless they had been
specifically -appropriated by an Aect of the Parliament ().
In another point, a serious difference of opinion developed
itself between the Governor and the Secretary of State. Sir
George Bowen consented to the dismissal of a considerable
number of public servants in order to make the funds avail-
able last longer, and to the action of his government in
reinstating only a certain number of -them when :funds
were- voted. e did so because he was satisfied that a
refusal to act would only lead to a resignation by his
Ministers and that no other Ministry could be hoped for.
Not in any case did he consent to dismissalsewhich were
illegal, but merely allowed the government to exercise the
undoubted power of the Crown to terminate the employ-
ment of its officers. Nevertheless, the Secretary of State
in o despateh of the 25thy August, 1878 (o), distinctly dis-

approved of his action, and expressed the opinion that he -

should have refused to violate the principle that the
- Civil- Service should on no account be allowed to become
a pawn in the political game. If the Governor had refused
to concur in the dismissal very possibly the governthent
would have dropped the project; while, even had they
resigned in consequence of his action, and had been upheld
by the country, the Governor would have been  justified in
declining to accept any less proof of the country’s approval of
so drastic steps. The Governor answered the strictures of the .
Secretary of State by laying great stress on the commanding
position of his Ministers, but the Secretary of State was
unable to alter the opinion already expressed, though his
general judgment of his action was favourable to the
Governor ( p). The deadlock remained and the Government

(1) Parl. Papers-[C. 2178], p. 97 ; cf. pp..124 seq.
(o) Ibid. p. 99.
(p) Ibid. [C. 2217], Pp- 42—48, 75, 76.
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proposed that all money Bills, if not accepted by the Council
within a month after reaching the Upper House, should be
deemed to-have been passed, and should be presented to the
Governor for the Royal Assent; while all other Bills, if
passed at two consecutive Sessions by the Assembly, should -
become. law, unless, at the request of the Council, the Bills
were referred to a plebiscite. These proposals were, of course,
rejected by the Council, and Mr. Berry, the Premier, pro-
ceeded to England to invite the interposition of the Imperial
Government to alter the Constitution Act, so as to permit of
alteration of the colonial Constitution by Bills passed at two
consecutive Sessions of the Parliament by the Assembly with
a general election intervening, despite the refusal of the
Council to concur (¢).  The Secretary of State, in a despatch
of the 8rd May, 1879 (), declined to accede to this proposal,
and intimated clearly that in hig opinion both Houses had
failed to observe their constitutional rights. e insisted on
the difficulties of defining by law the exact character of the
position, and suggested that it was essential that both Houses
should follow the spirit of the English practice, under which
the Upper House would not interfere in financial matters
proper, but the Liower House would not tack on to Bills of
Supply sections really foreign in character and introducing.
new principles. The result of the mission was thus, on the
whole, fruitless, and accordingly the difficulty was only "
. removed by a change of Ministry. The question at issue was.
thus solved rather in favour of the Council, and in 1908 the

formal right.of. ﬁ%ggest1ng alteratlons in_money Bﬂls was:;jf V

aeeorded to the Oounoﬂ and pmwsmn was made for a
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. by the Sed}'etary Jof State, and feeling in the Council was
naturally dead against any sach proposal.

The case of the South Australian Parliament has, in some
respects, bﬁen no less interesting (s). As early as 1864 the
Council complained of the action of the Assembly in trying
to ignore the Council in money matters, and the Governor
then endorsed the action of the Council, and expressed the
intention of requiring as authority for the sanction of the
issue of funds the consent of the Parliament conveyéd in the
form of Bills duly assented to, instead of mere resolutions of the
Assembly. In 1877 the question came to a head in a matter
of the construction of new Parliament bulldlllgs'wwhout the
approval of the Council. The government declined to give
way to the Council, which then proceeded to the extraordinary
step of declining to pormit the Minister in charge of the
government business in thedJouncil to proceed with business,
superseding him by a private member. This step the
Governor strongly disapproved, but he induced the govern-
ment to stop the progress of the buildings pending further
discussion.  'The Opposition then carried o motion of censure
on-the governmont, there being an equality of  votes, but the
Speaker, on principle, voting against the government, and-
Ministers resigned. Their successors with some difficulty
secured the passage through the Council of a Bill for the
execution of the necessary works, and the crisis terminated
for the time. But the situation was deemed unsatisfactory,
~.and in 1881, by Act No. 236, a means of deciding in the
W,VCase of deadlocks was devised. As it now stands, under Agt

ﬂNo 779 of 1901, when a Bill has twice been passed by the
' rssembly and twice rejected, or amended in a way which the
ssembly will not accept, by the Council, the Governor may
ther dlssolve both Houses or may call up by election one, or

H: t',risojn Moore," o
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not more than two members of the legislative Council in each
of the olectoral districts. The power is only permissive, and
~ not mandatory, and it is neither very easily to-be exercised
nor very' likely to be conclusive, as it involves a general
election between  the two readings of the Bill in' the
Assembly, and at the end merely gives the people a chance
of influencing the elegtorate for the Council. The peculiatly
effective nature of the opposition which the Council can offer
~ has just been seen in regard to the question of the broadening
of the somewhat high franchise for the Upper Chamber,
which at present makes the number of voters for the
Assembly abeut four times as large as that for the Couneil.
The fight came to a head in 1906, when the Premier,
Mzr. Price, applied to the Governor for a dissolution prepara-
tory to an attack on the Council by forcing, after the general
election, the Constitution Amengment Bill through the
Assembly, and on the rejection of the Bill by the Council
_ procuring from the Governor a penal dissolution of the
Council. = The Governor, feeling that it was his duty, if
possible, to avoid the loss of time and waste of public money
arising out of a new general election, when the Parliament
was still young, declined the request of the Premier (), and
asked the Leader of the Opposition to form, if possible, a
government, but 'on his failing to do so he recalled Mr. Price
and gave him the dissolution for which he had asked.
Luckily the result of the election was decidedly in favour of
the Premier, and further proceedings were, for the time,
a,ilelzted by a compromise under which the franchise, if not
spread so wide as desired by the government, was considerably
“expanded, both parties thus retiring with honour from the
conflict, in which much public time had been expended (u).

(). South Australia House of .Assembly Debates, 1906, Sess. 2, pp. 524 seq.
() The Act of 1901 has been amended in 1908 s0 as to render the refereridum
more effective by increasing to nine the number of additional members.  In
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In Tasmania the Council has asserted and maintained a
wide control, and even a right of amendment over money
Bills. In 1879 it insisted on the Supply voted being
restricted to six months, so as to compel Ministers to bring
forward the proposals which were urgently required for the
balancing of revenue and expenditure. The Assembly asked
only that Supply should be granted for nine months, but
eventually compromised on eight, and Ministers promised to
bring in their further legislative proposals for rectifying the
financial position of the government without dela{y' The
position thus claimed by the Council has never been. lost,
and the Council remains a controlling factor in all’ political
legislation, It is not prepared to assent to any substantial
modification of its electoral franchise, nor will it assist actively
the movement for the closer sottlement of the eountry, and
its general influence is seerwin the steady process of ‘alteration
which is applied to all the legislation sent up by the Assembly,
while in 1907 alone two Bills - were rejected. .

In Western Australia the first Council was nommated but
provision was made for the election of the Council so soon
as the white population amounted to -sixty thousand, or six
years had elapsed since the first summoning of a nominated
Couneil,. This elective body received, on its creation in 1894,
full powers of amendment in the form of requests for
amendments in money Bills. In other respects the Counecil
has equal legislative power, and in 1907 there resulted a
rather violent dispute between the two Houses onthe question
of the imposition of a land and income tax. - The governmgnt
asked the Governor to grant them a dissolution, and on.his
declining to consent to this, offered to resign. Sir Frederick
Bedford, however, demurred to this proposal also, and instead
prorogued Parliament for a time in order that a modus vivend:

the case of the second passing of the Bill absolute majorities are required on
the second and third readings in the House. .
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should be arranged, with the most satisfactory result that

ultimately the measure went through in a somewhat altered

shape, though its unpopularity cost the government some
~support at the election of 1908. |

In all these cases the Upper Chamber i the Conservative
Party—that is, so far as any Australian party can be regarded
as conservative.. But in the case of the Commonwealth, the
Senate is ultra-democratic, and parties in it are divided rather
on the basis of labour and anti-labour, the two sides being
almost or quite equally balanced if there are reckoned as
assisting: the Labour Party the supporters of the government.
As a result s share in legislation has been stoutly democratic,
and it has asserted its full right to amend and reject measures
proposed to it by the Lower House, including, as has ‘been
seen, even the tariff, and to initiate legislation. -

Except in special circumstan®es in Vietoria and South
Australia, the Council cannot be dissolved, and changes in
its political complexion can only come in gradually as the
Chamber is renewed every two or three years by the retire-
ment in fotation of ‘some of the councillors. - In this respect
these Chambers differ from the legislative Council of the
Cape of Good Hope, which can be dissolved by the Governor
when he dissolves the Assembly, though he is also entitled to
dissolve the latter by itself. The Cape Council has constantly
maintained its ‘position as an essential power in the State,
and has recently appeared as in effect determining the fate of
a Ministry. In the beginning of 1908 there terminated a -
long struggle between Dr. Jameson’s government and the
Opposition by the resignation of the Premier, on the discovery
that the elections for the Council had gone decidedly against
him. The dissolution which took place was indeed forced on
him by the Council. Parties in it were precisely equally
balanced, and #he turn ovgr of one member deprived the
government of its majority in committee, as opposed to in



116 RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

the ordinary business of the House. The result was that in
Committee of Supply the government found that no progress
could be made with their financial proposals, and though, .
whenever the House was not in committee, they still had a
majority, they could not induce the Opposition to forego the
advantage they had in committee except on an undertaking
to dissolve after the granting of Supply, the Opposition very
properly offering to secure the grant of Supply if a disselution
were agreed upon. This undertaking was eventually given;

Supply was granted; and the general election returned a
decisive majority for the government formed by Mr.
Merriman (). V .

One device to secure greater co-operation between the two
Chambers is in foree in the Cape, that of permitting Ministers
to speak in either Ilouse, thougl they may only vote in that
House of which they are members. The same rule isin usein
the case of Natal, and the two new Colonies of the Transvaal
and Orange River, in which, at present at least, the Upper
Chamber is nominated, and to a limited extent in Victoria.

In the case of the Commonwealth there is made provision
for the prevention of a deadlock. If the Iouse of Represen-
tatives twice at an interval of three months, whether in the
same or a second session, passes a Bill and the Senate will
not accept or amends it unsuitably, the Gtovernor-General
may dissolve both Houses, and if on the House of Represen-
tatives again passing the Bill the Senate still reject it, the
Governor-General may convene a joint sitting of the Houses
at which the voting is as one House, and an absolute majorigy
of the votes is required to carry the Bill (z).

In the case of the legislatures which have nominee Upper
Chambers, the rule is mnow fully established that such

(v) CEf. House of Assembly Debates, 1907, pp. 582, 589, 590, 597 5 Legislative
Council Debates, 1907, passim.
(#) Of. Harrison Moore, Commonwealth of Australia, pp. 124-—127. -In the

case of a constitutional deadlock the procedure is simple; See sect. 128 of
Constitution, where the electors decide, provided a majority of States agree.
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Chambers cannot claim anything like equal rights in financial .
matters with the Lower Chambers. In the Dominion of
Canada a money Bill must be recommended by a message
from the Governor-General, and originate in the Lower
House (y). The same rule is laid down in the Constitution -
Act of New South Wales (z), and is implied in the rule in
the New Zealand Constitution that money Bills must be
recommended to the Flouse of Representatives by the
Governor. .- The Queensland Constitution Act (a) follows
in this, as in many other details, the New South Wales Act,
while the Natal Constitution Act (b) goes a little further, -
and adds fhat such  Bills may be rejected, but may not be
~altered by the Council. The same rule is in foree in
Newfoundland by constitutional practice, the law only’
requiring the -Governor’s recommendation (¢). The position
has not altogether passed witheut question, but in 1862,
and again in 1872, the law officers of the Crown advised that
the claim of the Council in New Zealand to be on an equality
with ‘the T.ower House as regards money Bills was not well
founded (d), and in 1886 a dispute between the two Houses
in Queensland was formally referred to the Judicial Com-
mittee of the Privy Council for decision (¢). ~The advice of
the Privy Council was to the effect that the Queensland
Council had not equal powers with the Assembly as regards
such Bills, a decision which is obviously correct, and in which
the Council has acquiesced. '
On the other hand, while the doctrine is fully established
that the Lower House is supreme in matters of money, the

y) .30 Vict. c. 3, 88. 53, 64.

%) 17 Viet. e. xl. 8. 1 (schedule to 18 & 19 Vict. ¢, 54).
) 31 Viet. c. 38, 8. 2.

(6). No. 14 of 1893, ss. 48, 49.

(¢) 5 & 6-Viet. e. 120, 8. 3. )

() Constitution and Government of New Zealand, 1896, pp. 194-—205.
(6), Parl. Papers [C. 47947, H. L. 214, 1894,
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power of the Upper House to reject is still fully maintained,
and there is no understanding similar to that of 1860 in the
United Kingdom, when the House of Commons asserted its
right to control absolutely the grant of Supply by framing
its Bills in such a way that the Lords could not, consistently
with the possibility of carrying on government at all, refuse
their concurrence. There is indeed, in this respect, a real
and not inconsiderable difference between the Colonies and
the United Kingdom, though, of course, in the Colonies
with nominee Councils, there is just as little chance as in the
United Kingdom of throwing out an appropsiation Bill
dealing with gemeral supply. On the other hand, Bills
dealing with puxrticular items are liable to rejection just as
much as any ordinary piece of legislation. Perhaps more -
exaetly it might be said that in the Colonies the govemmen‘c

must prevent inforference by putting into one Bill all its

financial proposals, while the fact that the government could
do so is sufficient in the United Kingdom ().

As in financial matters, the nominee Chambers cannot
hope to maintain full equality in general legislative power
with the Lower Ilouses. This has from the first been the
cage in Canada, where the Dominion Senate has altogether
failed to obtain the consideration which would seem to be
natural to its position as representing the interests of the
provinces as against the federation. Various causes have
contributed to this result. In the first place, though the
selection of Senators was originally intended to be exercised
by the Governor-General, acting as an imperial officer, tite
actual nomination soon, and probably iﬁevitably, fell into
the hands of the government of the day.  Secondly, the
nominatjons were made for life, and these two facts rendered

(f) Cf. Anson; Law of the Constitution, i. 268 ; Queen Victoria’s Letters,
iii. 401 seg.; Morley, ZLife of Gladstone, ii. 24-—41...The. Commonwealth
~Constitution,; s. 55, forbids tacking ; 6 C. L. R. 41,
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the Senate a sort of resting place for politicians who were
tired of, or unwilling to face, the electoral struggles. Chosen
by Dominion Ministers, they were naturally chosen for their
share in Dominion politics, and the provinces had no voice
whatever in their selection. In consequence it is said that
not. only has the Senate shown no desire to preserve State
Interests against the central government, but that it has even -
been somewhat hostile to the provinces, and this view seems
cqnﬁrmed by the fact that the provinces have on more than
one occasion expressed dissatisfaction with the existing mode
of selecting the Senate. Prior to 1896, the Senate was com-
~paratively Seldom in opposition to the government, except
during the Ministry of Mr. Mackenzie, when the Senate and -
the Ministry were totally opposed to each other in connection
with the case of the proposed dismissal of the Lieutenant-
- Governor of Quebec, Mr. Letelber, who was condemned by
the Senate but supported by the Commons. After the
“defeat of the Liberals at the elections in 1878, and the com-
mencement of the long Conservative control of Parliament,
the Upper House, most of whom were nominees of the Prime
Minister, were generally in accord with the Lower House.
This changed completely in 1896, when the Conservatives
fell, and in 1897 and in 1898 the Senate actually threw out
Bills, passed by substantial majorities in the Lower House,
to extend to-Montreal the inter-colonial railway, and to build
a railway into Klondike. The former measure was rejocted
. on the ground that it would unduly favour the Grand Trunk
a# the expense of the Pacific Railway, the latter because the
land grant system in this case was deemed undesirable and
too extravagant. A good deal of irritation was evidently
felt by the Commons, and projects of reform were mooted,
especially during the election campaign of 1903, but the
matter passed over, and in later years the Senate has come
more and more into the position of registering the decrees of
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the Lower House. In both 1906 and 1908 debates (g) took
place as to the feasibility of altering the House so as to make
it elective, and the general current of opinion was shown in
favour of some change.

It should be noted that in theory the position of the
-Senate is a strong one, as it cannot be swamped, only an
. addition of six members being possible, and such an addition
requiring the approval of the Crown. It has been laid down -
that the power is one meant for use only in a grave emergency
when the two Houses are completely at variance, and when
the addition of the number of members permissible would be
sufficient to terminate a deadlock. .

The history of the New South Wales legislature (%) is in
some respects of special interest. As originally constituted,
the legislative Counecil consisted of members nominated for
five years from 1856, buteat the end of that period it was
arranged that the Counecil should be composed of not less
than twenty-one members, nominated for life by the Governor
with the advice of his executive Council. On the 4th February
of that year the Secretary of State addressed a despateh to the
Governor, advising him that it would be desirable to avoid
the error of making the legislative Council a mere party
assembly, and suggesting that it might be desirable that the
existing members should be continued in their seats. . Sir
John Young replied in two despatches, in which he i'eported
the formation of a very representative Council, not by any
- means a mere party body, the number of twenty-three
including twelve persons who had sat in the former Couneil.
He added that parties in the colony were agreed to restrict
the number of councillors to twenty-seven as a rule. But he
also reported that the last days of the Parliament had been

(9). Canada House of Commons Debates, 1906, pp. 2276 seg. ; 1908.
(B) Parl. Papers, H, C. 198, 1893-94, pp. 69—99.
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spent in a dispute between the Council and the Assembly.
The government were anxious to settle the land question,
- but the Council unexpectedly declined to compromise, and
rejected the government’s proposals ; while the Assembly, by
large majorities, rejected the proposals of the Council.  His
Ministers accordingly asked him to create some twenty-one.
new members to swamp the Opposition in the Upper House,
and as they were supreme in the Assembly and had the con-
“fidence of the country the Governor consented to doso, on
the clear understanding that the gentlemen to be nominated
were to holq their positions for a single night only, and would
have no claim for permanent nominations on the reconstruc-
tion of the Council. The device failed, for the Opposition,
getting to know of the wholesale creation of councillors,
stayed aWay in a body, and the President hastily resigned;
selling all his property in the col®ny, so that no House could -
be formed, and the government’s measures could not be
carried into law.

In his reply (/) to the despatch reporting this curious
incident, the Secretary of State administered a rather severe
rebuke to the Governor for his action in the matter, and
decidedly discountenanced the practice of swamping - the
Council.” This rebuke was evidently borue in mind, for in
1865 (k) the Governor forwarded to the Secretary of State a
correspondence - showing that the Colonial Secretary had
resigned his post because of the Governor’s refusal to add two
members to the Council on the advice of his Ministers. =~ The
Governor justified his conduct by considerations based not

“only on the state of the government which was mnot in
possession of the confidence of the country, and which indeed
was shortly afterwards defeated on a vote of confidence by

(G) Ivid. p. T4.
(k) Ibid. p. T5.
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forty-two to fourteen votes, but also. on general grounds.

He argued that, if the understanding was once violated which
restricted the numbers of the Council to about twenty-seven,
there would be no possibility of avoiding depriving it of all
“independent power and strength. IIis action led to the
resignation of Mr. Forster, the Colonial Secretary, but the
other Ministers did mnot feel entitled to resign on that
account, especially as there was impending the vote of
censure which ultimately defeated them. The Secretary of
State extended a full approval to the action of the Governor.

- His successor, Lord Belmore, counsented in, 1868 (/) to
increase by three the numbers of the Council, bringing it up -
to thirty, but only on the ground that there was considerable.
difficulty in getting a quorum to transact business. The.
Secrotary of State approved his action, though regretting
that any addition had Wen found necessary as liable to -
impair the validity of the general principle of the limitation
of the numbers of the Council. In fact, in the very next
year, the Gtovernor received representations from Mr. Robert-
son (m) on behalf of the Ministry, in which it was categori~
cally laid down that the rule of restiicting the Council was
merely a convenient arrangement and not any part of the
Constitution, and that the right undoubtedly existed in
Ministers to ask for and receive any addition which they
thought necessary for the conduct of business. If this were
refused, Ministers would be entitled to resign, and leave the
Governor the duty of forming a new government. In reply
to these views, the Secretary of State, while admitting that
there must exist the right of overcoming resistance to the
popular wishes by the Council by nominating further
mermbers, asserted that this power' was an extraordinary ‘
reserve power which should only be exercised in cases of

(ty Ibid. p. 1.
(m) Ibid..p. 79.
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grave dispute, while the regular use of the power to override
the wishes of the Council would deprive the Council of all
suthority. : '

8o far the view held by the Colonial Office had clearly
been that the Council should be treated like the Fouse of
Tords, and the debates at the time when the Constitution
was framed show that the Council was indeed meant to play
some such part, as Mr. Wentworth (#), in advocating a
Cnominee againéf an “elective Counecil, laid stress on the fact:

‘that the mnominee body could ultimately be brought inte: ':

harmony with the elected House, while an elective Council
would be & pérpetual check on progress. In 1872(o) opinions
had changed, and Sir Henry Parkes boldly attacked the
question of reconstituting the Upper House, which had hope-
lessly differed from his government over the question of
- collecting revenue on the Victori#n frontier of the colony.
But recognising that the carrying of any proposal to make
the Council elective would, in the face of the opposition of
that body, be extremely difficult, he asked the Governor to
acoept the principle that a Minister was entitled to receive
any additions to the Council which he might need to force
its opinions into conformity with his own. The Governor
reported the matter to the Secretary of State, who pointed out
in reply that the system of nomination might work better if
the principle were adopted of only making appointments for
a term of years, thus securing the gradual alteration of the
Council contemporaneously with the advance of public
b]gdilion‘in the colony, and he reminded the government that

difficulties were as frequent with elective Upper Houses.

. He pointed out the solid grounds of convenience, on which
 the existing. rule of -the limitation: of the Council rested, and

‘while professing a desire to avoid interference with th

n Dec. 1854,

Toid. p. 80
Thidp 8T
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internal affairs of the colony, said that he would be glad to
learn that the Ministry had not insisted on making all the
appointments desired.

It was assumed by Lord Glasgow in 1892, in his dispute
with the New Zealand Government, to which allusion will be
made later, and also by Mr. Todd (p) and o‘uher authom’ueb @),
that this correspondence maintained the principle of the

Jimitation of the numbers of the Council.  But as a matter
of fact, though the immediate proposals failed, and in 1876 a
motion to make the Council elective was decisively negatived
i the Assembly, the Secretary of State had in effect admitted
that the matter was entirely one for the decisiot of the local
government, while pointing out very weighty reasons why
the government should accept the principle of limitation,
which indeod owed its origin in part to the well-known views
of the Imperial Governnsent, and in part to-a voluntary
understanding between the political parties of the years 1861
to 1865, In 1889 Sir Henry Parkes secured considerable
additions from Loxd Carrington, and protests from the oppo-
sition were not accepted as valid, and at the present day the
number of councillors has grown to fifty-six (#) The result has
of course been the loss by the Council of a good deal of its
authority and position : it now revises reasures and exercises a
limited power of rejection (s), based on the fact that no colonial
Ministry regards the mere failure to pass a measure as fatal
to its existence ; but it is now part of the Constitution that
any. government is entitled to swamp the Upper House, if it

(p) Parl. Govt. p. 658. b
(q) Jenkyns, British Rule and Jurisdiction beyond the Seas, p. 67.. COf. the
refisal of an increass to Mr. Reid’s Ministry in 1894, Tintes, Sept. 14th, 1894
. Amnson; Law of the Constitation, . 278, n. 1 Parl. l’ajoers, H. C. 70, 1889,
P48,
(). A 1arge recent merease of -the numbers hag taken place ‘much criticised -
" , 1908, Sess, 2,
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thinks fit, and any Governor who declined to accept the
nominatiens. .of “his..government for:the Oounoﬂ Would ‘e
required to find another Ministry ready to take office. and
CArry-on government
In 1872 there arose, as noted above, a dlspute between the
two Iouses of the New Zealand Parliament over the question
of amending money Bills. The Upper House claimed that the
Parliamentary Privileges Act of 1865 put them on an
equality -in. this respect with the Lower House, and, aceor-
dingly, the ‘matter was referred to the decision of the law
officers in England, who decided that the Upper House had
no right whatever to amend, either by its position or by
reason of the Act of 1865. The Upper House, however, re-
mained in enjoyment of its full privileges of amending other
‘Bills, and in 1892 the two Houses came to serious differences.
In 1891 the Governor was asked o add eleven members to
the Upper House by Sir H. Atkinson’s Ministry. = He con-
sidered the number excessive, especially as the Ministry was
weak “in- the country, but after negotiation consented to
create six new councillors and did so. The Ministry shortly
afterwards resigned, and the Governor was informed by the
Secretary of State that in acting on ministerial advice he had
acted ‘in ‘accordance with constitutional principles, whatever
judgment might be passed on the action of Ministers in ten-
dering the advice. The incoming government then asked for
a number of appointments to make good the position of the
government in the House; they did not desire to swamp the
. Hggse but only to have a fair representation. The new
7 Eovemor, Lord Grlasgow was unwilling to accept their pro-
i posals in their entirety, but he was ready to appoint nine of
the twelve. councillors for whose appointment Mr. Ballance
asked. The government, on his declining to accept their
‘ advice to its full extent, remained in office on the ground that,
[if the Governor’s action were proper and in execution of his
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imperial functions, they would not be justified in resigning,

- and, instead, appealed to the Secretary of State, who in a
* “despatch of the 26th September, 1892 (2), decided in favour of +/
their claim to have the desired number of appointments made, *

on the ground that no imperial interest was involved, and that
the Governor in such a case should follow ministerial -advice.
The. decision, coupled with the fact that nnder an Act passed
in the preceding year appointments are for seven years only,
and not for life, has secured the harmonious. working of the
two Houses since that date, the Upper House accepting the.
Old Age Densions Act of 1898, and the Industrial Con-
ciliation and Arbitration Act of 1900, and so forth. It was
proposed in the session of 1907 that the Upper House should
be made elective, and the majority of the House of Repre-
sentatives appeared to be in favour of the change, but the
Prime Ministor expressed mimself as against it, and the matter
was not further pressed. Indeed, in view of the present
satisfactory state of the relations of the Ilouses alteration
would seem unnecossary and undesirable (#).

In Queensland the Legislative Council was, under the
local Constitution Act of 1867, protected by the requirement
that any alteration in its constitution could only be passed by
a two-thirds majority in either House of the Parliament.
This provision was attacked as early as 1870 as being un-
democratic, a similar provision in the Constitution of New
South Wales having disappeared as early as 1857. But the
Council were not then prepared to allow the curtailment of
their powers, and the Bill was not permitted to pass. In fhe
next year an amended Bill was brought forward and became
law. It no longer sought, as in the Bill of 1870, to repeal
the requirements of two-thirds majorities in the case of laws

"affecting the election of the Assembly and the appointment o

(8y8ee Part. Papers, H. C. 198, 1893-94, p, 3% ..
(u) See Partipmentary Debates, 1907, pp. 276--303, -

e
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of the Council, but merely related to the question of the
election of the Assembly and was passed. The relations
between two Houses, of which the Upper had to assent by so
considerable. s majority- to. its alteration, could hardly be
satisfactory ; and, as a matter of fact, in 1835 the differences
between the Houses over the power of amending money
Bills grew so strong that a reference to the Privy Council
was agreed to and carried out.. The decision (#) of the Privy
Council was adverse to the Council. Tt was held that the -
position of the Council was analogous to that of the House
of T.ords, and that the control of supply  rested Wlth the
Lower House subject merely to a right of rejection where
such right could be exercised by the Lords. This decision
‘ended the dispute as to powers in money matters, but in other
respects the Council retained its full power of amending Bills
right np to the year 1907. In that year (») the Council was
generally opposed in feeling to the legislation promoted by
“the Prenner» M Kidston, who owed his parliamentary
majority to a Workmg alliatice with the Labour Party in'the
Assembly.  They accordingly decided to reject two measures




128  RESPONSIBLE ((OVERNMENT IN THE DOMINIONS,

protested vigorously agéminst any such dissolution being given,
on the ground that they were ready to go on with business,
i.e., with Mr. Kidston’s programme ; but the Governor decided
that he should grant the dissolution, in view of the importance.
of the country deciding on the issues in question, practically
the position in the State to be occupied in future by the
Couneil.  On a general election ensuing, the country left
the comparative position of parties almost unaltered, thus
restoring- Mr. Kidston to power, when his Ministry passed a
vote in the Assembly expressing their regret at the action of
the Governor in granting a dissolution, and in thus delaying
the carrying out of necessary schemes for the bfnefit of the
country, particularly as regards railway construction. But
the resnlt of the dissolution and the general election was
unusually satisfactory and very creditable. to the  govern-
ment : no attempt was made to swamp the Upper House,
a process which, of course, would merely mean fresh swamp-
ing at every change of government, but a Bill was brought
forward and passed to make void the proviso in the Con-
stitution Act of 1867, under which the consent of a two-
thirds majority in either House was needed for any change
in the composition of the Council. This Bill was claimed to
be ultra vires (z), but the government easily showed that there
. was no foundation for such a claim, and the Bill passed both
Houses, was assented to, and became law. Then the govern-
“introduced a measure to provide for a referendum to the
ple in the case ot future deadlocks between the Houses. I‘E

dnweulth of Aus¢mlm P
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exercising the franchise on that occasion, then it shall be
- presented to the Governor for his assent, and treated as if it
were anordinary law passed by the two Houses. - The
legislative - Council were: not altogether satisfled with “the
terms of the Act, but they recognized that the general
election had decided the case against them, and it finally
passed by a majority of two, was reserved, and received the
Royal Assent by Order in Counecil. The Coundil, however,
obtained amendments specifying that the Bill should not be
- represented to the Council for acceptance until three months
had passed from the date of the first rejection of the Bill,
and that no *Bill was to be deemed to be rejected unless it
was sent up to the Council not less than one month before
the close of the session, in the case of the first passing of -the
Bill, and not less than ‘a week in the case of the second
passing.  This procedure is, it wijl be observed, very much
more democratic than that of the South Australian Act,
No. =779 of 1901, for the prevention of deadlocks, which
requires a general election between the two passings of the
disputed Bill, and only allows a very moderate degree of
pressure to be exerted on the Upper House (¢), but this
difference is due mainly to the fact that the Upper House
in South Australia is elective, and cannot be ignored to the
same extent as a mere nominee chamber (5).

The position of the Upper House in Natal is one of some-
what unusual strength, derived from the mode in which the
House is composed. ~ The Natal people were at first anxious
to have but one chamber, but the prevailing feeling in
England then was in favour of the bicameral system, and in
 the result there was constituted a nominee body, composed as
follows since the annexation of Zululand and the ceded

(#)- This will be modified slightly by the passing of the new Bill now under
consideration, p. 118. :
(6) See Queensland Act, No. 16 of 1908.
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territories of the Transvaal. Thirteen members are sum-
moned by the Governor in Council—five from within the
counties of Durban, Victoria, Alexandra and Alfred, three
from within the counties of Pietermaritzburg and Umvoti,
three from within the counties'of Weenen and Klip River,
one from the province of Zululand, and one from. the New
Territory, but not more than two members can be chogen
from any one county. The members only hold office for ten
years, and the five genior members retire by rotation every
five years, the first retirements having been decided by
ballot. ~As a result the Council is always meceiving the
effects of the entrance of members with fresh political ideas,
and, like the Council of New Zealand since 11891, is not
impervions to the political forces arising among the people.
Further, the strict limitation of the place of choice, coupled
with the requircment of tén years’ residence in Natal, thirty
years of age, and ownership of property worth 5001, tend
to secure that the members of the Council shall be persons
caleulated to count in the counsels of the colony. * Certainly
the Council is expressly forbidden by the Constitution to
amend money Bills, but it freely asserts its right of rejecting
any money or other measures sent up by the Assembly of
which. it does not approve. ven in 1905, after the resigna-
tion of Sir George Sutton’s Ministry, the Council, though
there was pressing need for the provision of funds to meet
the deficit in the colonial finances; successfully exerted its
right to reject the particular measure of native taxation put
before them by the government. It may also be said thatsin
certain cases, the influence of the Counecil has been thrown on
the side of the natives, and has led to the modification of
. legislation framed without due regard for their interests, a
_ duty which is particularly incumbent in the Upper House as
 less likely to be affected by popular prejudices. *
- In the case of the Transvaal and the Orange River Colony,

b
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the first Councils have been made nominee instead of elective,
partly because of the difficulty—which weighed with the
Natal government in 1893-—of finding any convenient basis
of diserimination between the two Houses as regards fran-
chise, and partly to admit of the serviee of the fust
Parliament of -those who, after faithful service in the earlier
nominee legislature, could hardly be expected to expose
themselves to the rough-and-tumble of an electoral conflict (¢).
-But the nominee body was only contemplated to last for five
_years, and it was open to the legislature at any time after
four years had expired from the first meeting of the Council
to make the legislative Council elective. Provision was also
made for deadlocks as follows :—1f the Assembly twice passes
in successive sessions a law and the Council rejects it, or
makes amendments in which the Assembly will not agree,
then the Governor may, if he ®hinks fif, either convene a
joint session of the two Houses or dissolve the Assembly, or,
if the Council is elective, both Houses. If, on re-assembling,
the Assembly again passes the law and the Council rejeots it,
“the Governor may hold & joint session. In either case of a
joint session the law is to be voted upon by the members of
the two Houses gitting as one hody, and if it receives an
absolute majority of the members of the two Houses taken
together, it is to be deemed to have been passed, and is to be
presented for the Governor’s assent ().

- Bo far the nominated Councils have not shown any great
independence, and in both Colonies the government has
séeured a maj ority on the Councils as well as in the Assembly.

(e) Cf. Parl. Pﬂpe;s [Cd. 32507, p. 39. See Letters Patent, Dec. 6th; 1906, - 'k
-8..7 ; Letters Patent, June 6th, 1907, 8. 7. - In both cases the Couneﬂ cannot
: amend money Bills. :

(@) Thiese prowsmns ‘are borrowed, but modified, from the Commonwealt
election is essential before & joint. mttmg,
s are ‘more democratxc than alaewh

‘ preeedent No ge
this: point the
'rQ,ueensland 3
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Oun the other hand, the Council in the Transvaol Lias asserted
its right to be given adequate time to consider all legislation
on the occasion of the passing of the Bill regarding Asiatics.
In all probability the Upper Houses will ultimately become
elective, but the provisions to prevent deadlocks will probably
simplify the procedure in the case of any constitutional
disputes between the Ilouses of Parliament.

Of the other Colonies, the only one remaining which has a
nominated Council is Newfoundland. In that case the
councillors are nominated not for life but during pleasure,
but their number is lmited to fifteen, so that. there is no
possibility of the Council being swamped by the governmernt
of the day (¢). - The relations of the Council and Assembly are,
however, usually in harmony, and the Council is essentially
the weaker touse. It hasno claim to amend money Bills, but
sometimes acts independently in ordinary legislation. For
example, in 1906—1908 it steadily refused to accept a Bill
relating to the use of steamships in the Labrador fisheries,
presumably because, as passed by the Lower House, it did not
safeguard treaty rights. The nominee Councils of Quebec,
of twenty-four members, and Nova Scotia, of twenty-one
members, ocoupy a similar position to the Lower Houses in
these Provinces. In both cases the nomination is by the

Lieutenant-Governor (who acts on the advice of hig Council)
for life. ‘

(¢) The Crown, through the Secretary of State (Letters Patent of
March 28th, 1876), could increase the Council indefinitely, but the Governor
cannot appoint any members so as to cause the resident members in New-
foundland to exceed fifteen. Although in all cases, except those of Natal,
the Transvaal, and the Orange -River Colony, the Governor in theory
appoints, the actual action is always done on'the advice of the executive
Council, the Governor’s discretion being confined to refusal to appoint. It
_“would obviously be impossible for the Crown to appoint members of its own
‘. motion, iy
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CHAPTER VIII.
THE FEDERATIONS.

‘Tue British Empire is unique in counting among the number

of its self-governing Dominions two federations of great extent
and vast pofential resources, Federal government is, indeed,
no rare thing in the Empire. To avery limited extent there
is-a federal administration for the Windward Islands, and a
real federal union exists in the case of the Leeward Islands,
but in neither case is the phenomenon of any real importance
compared with the case of Auftralia and Canada. It is
probable that to this number may be added the States of
South Africa, but though the siguns are in favour of federation,
it must be remembered that in 1877 the Imperial Parliament
actually passed a TFederation Act for the South African
Colonies, which remained a dead letter, and that there are
many advantages in the alternative proposal that there should
be a unification of the South African administrations, which
are too numerous for the population and resources of the
country. '

A. Canapa.

e Canada is the oldest and the most perfect reprosentative of
federation. . Circumstances in Canada, indeed, pointed to
federation as the natural end to be achieved. The provinces
had all along been Dbitterly at variance with one another:
there was no immediate bond of union between them, their
history was. different, and their traditions ran in opposite
currents.  On the other hand, their position of helplessness
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in face of the growing menace of the United States rendered
federation almost inevitable, and it is significant of the
importance of this fact that the government of the States was
~ believed to be decidedly hostile to federation, which substituted
for scattered and fecble provinces a united and powerful
Canada.  Moreover, the existence of the French element in
- Quebec suggested at once the adoption of a plan which would
leave each colony to its own devices as regards internal affairs,
but would unite them for the common action which is essential
for the maintenance of imperial unity. It is, perhaps, the
absence of this external pressure which has causpd the diffi-
culty of framing a satisfactory Constitution for Australia (a).
The particularist tendencies of the States have only imperfectly
been counterbalanced by the natural and proper conception
of an Australian nationality. It was, indeed, not until the
last moment that the advied® of the Imperial Government in-
duced the government of Western Australia to accept federa-
tion, and New Zealand definitely and finally declined to have
any part in the federation. In the case of New Zealand the
decision was no doubt wise and in harmony with the best
interests of the Dominion : its long distance from Australia,
the difference in its history and circumstances and in the cha-
racter of its population, would certainly justify the standing
aloof from the main land of Australia, whose interests in
many respects are not at all in agreement with those of the
Dominion. The main disadvantage of the position is un-
doubtedly with regard to the Western Pacific, where there
must be a divided control between the two colonies, even
after the Imperial Government surrenders its managément. of
the protectorates now included in the Western Pacific High
Comimnission.

The essential feature of a federation is that for external

(@) Cf. Harrison Moore, Commonwealth oj‘AustmlM, Chap. I1.
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purposes it should be regarded as a unity. ~This is the case
with the Canadian federation. As regards the Imperial
Government it stands in the position of a single colony, with
a Grovernor-General appointed by the Crown, and responsible
to the Crown for the conduct of the government of Canada.
The federal government is the sole channel of correspondence
- between the Crown and the provineial governments ; even the
Agents-Generals of the provinces are not allowed to enter
into direct correspondence with the Tmperial Government.
- If the Imperial Government desires to make representations
to a provincial government the representations go through
the Canadian Government, and are couched in such shape as
seems good to that government, which never adopts the atti-
tude that a provincial matter is one for the sole consideration
of the province in the sense that the Dominion Government is
a mere conduit pipe of correspongence between the Imperial
- and provincial governments. Further, in the all-important
matter of foreign relations and treaty obligations the Canadian
Government is supreme : section 132 of the British North
America Act, 1867, gives the government and the Parliament
full power to take whatever steps are necessary for the carry-
ing out of:any treaty obligation incumbent on Canada or on
any province. Accordingly, all consuls are aceredited to and
approved solely by the Canadian Government; the pro-
vincial governments are not officially consulted as to their
appointment or the termination of their recognition. So all
treaties in which' Canada takes part are concluded for the
ldpminion as a whole, and the established practice is- that, if -
- the matter of the treaty be a question which falls under the .
£t Ve'served for the exolusive legislative aut“horit'y,
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to adhere whether the provinces agree or not (8), but the
established rule seems far better in practice, as the other
rule would, in effect, be to usarp, under the guise of adhering
to treaties, part of the exclusive legislative power of the
provinces.  This might be, in some definite instance,
mnecessary, and the existence of the reserve power seems a
safeguard, as the Dominion in the Jong run must decide such
a question for Canada; but it is a power of the kind which
should be exercised with the utmost cauntion and rarity.

/ The legislative power in Canada is divided between the
provincial legislatures and the Federal Parliament, on the
- principle that the federal government should " have all the

- powers which are not specifically assigned to the provinces.

The latter powers are enumerated in section 92 of the British
~ North America Act, and include—(1) the amendment of the
“constitution of the provihice, save as regards the office of

Lieutenant-Governor; (2) direct taxation within the province,
in order to raise a revenue for provincial purposes; (3) the
borrowing of money on the eredit of the province; (4) the
establishment and tenure of provineial offices; (5) the manage-
ment of the public lands of the province, a privilege mnot,
however, granted to Maniteba, Alberta and Saskatchewan ;
(6) the establishment and management of prisons; (7) asylums
and charities, other than marine hospitals; (8) municipal
institutions ; (9) shop, saloon, tavern, auctioneer, and other
licences for the purpose of raising a revenue for provincial,
local, or municipal purposes; (10) local works and under-
takings other than lines of steam or other ships, railw&¥s, -
canals,’telegraphs, and other works and undertakings con-

(& )‘ Syection 132 would, then, seem to givethe heceséaryy iegislativekpower to
~make good the a,dherenee But I am not aware-of any éase in. whlch Canada
‘The Britigh




FEDERATIONS, 137

necting the province with any others of the provinces or
extending beyond the limits of the provinces, lines of steam-
ships to other countries, and works declared by the Dominion
Parliament to be for the public advantage of two or more
provinees ; (11) the incorporation of companies with provincial k
objects; (12) the solemnisation of marriages ; (13) property and
civil rights; (14) the administration of justice and eivil pro-
cedure ; (15) the imposition of punishment for offences against
any law of the province; and (16) all other matters of a
merely local or private nature in the provinces. In matters
of educatiop the provincial legislatures have, under section 93,
exclusive legislative power, but the power is not to be exer-
cised so as to affect prejudicially any rights as regards
denominational: schools existing in the provinces at the
Union (¢).. Moreover, where in any provinee a system .of
- separate or dissentient schools existed by law at the Union,
or is thereafter established by the provincial legislature, an
appeal lies to the Grovernor-General in Coundil from any-act
of the provineial authority affecting any right or privilege of
the Protestant or:Roman Catholic minority of the people of the
province as regards education. In case the provincial Parlia-
ment does not pass the necessary legislation to carry out the
decisions of the Governor-General, or do not legislate in
accordance with the provisions of the section, the Parliament
of the Dominion in that case alone has the power to pass
remedial legislation to the extent required to carry out the
end of the section and the decisions of the Governor-General.
0 regard to agriculture and immigration, the provinees may,
under section 95, make laws as to agriculture and immigration -
into the provinces, but such legislation can always be over-
ridden by a Dominion statute.
Other matters are left to the Dominion Parlisment, and,

%

(¢) Turther, all privileges‘%ranted in Upper Canada to Reman Catholic
schools were to be extended in Q o dissentient schools,
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in particular, as falling within their competence may be
mentioned—(1) the public debt and property ; (2) the regu-
lation of trade and commerce; (3) the raising of money by
any system of taxation; (4) the borrowing of money; (5)
postal services; (6) the census; (7) militia, military and
naval service and defence ; (8) civil offices in Canada; (9)
beacons, buoys, lighthouses; (10) navigation; (11) quaran-
tine ; (12) sea coast and inland fisheries; (13) ferries between
a province and a British or foreign country, or between two
provinces; (14) currency; (15) banking and paper money ;
(16) savings banks; (17) weights and measures; (18) bills
of exchange; (19) interest; (20) legal tendery (21) bank-
ruptey and insolvency ; (22) patents; (23) copyright; (24) ’
Indians and lands reserved for them ; (25) naturalisation and
aliens ; (26) mariage and divorce; (27) the criminal law,
including procedure, but pot the constitution of courts of
criminal justice ; (28) the establishment and maintenance of
penitentiaries ; and (29) all subjects not speeifically assigned
to the provincial legislatures.

Naturally the result of these two enumerations has been
confliet, from which the following principles have been
evolved by the action of the Privy Council (¢). The powers
allowed to the two legislatures are as far as possible to be
read together, and to be given full force to by modification
so as to reconcile the whole. Subjects, which in one aspect
and for ome purpose may fall within the powers of the
Dominion, may in another aspeet fall within the powers of -
the provinces (¢). But the provinces remain as much ems
before federation no mere holders of a delegation of legis-
lative power, but retain their independence and autonomy
wlthm the sphero left to them, and not created for them hy

(d) See especially Citizons’ Insurance Co. v. Pursons, L. R. 7 App Cas. 96.
(e) Hodge v. Reg , Lo R. 9 App. Cas, 117. .~ :
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the British North America Act (/). The Crown is as much a
part of the legislature as before, and in fact laws are made
still in all the provinces save Nova Scotia, New Brunswick,
and Prince Edward Island in the name of the King. The
use: of “the ~formula, ILieutenant-Governor, in these three
cases has mo significance as showing that the Crown is
‘not part of the legislature; it is merely an old survival,
of no more constitutional significance than its persistence
_in the case of Newfoundland, South Australia, and Tas-
mania, where it is not doubtful that the Crown remains
part of the legislature. = This point was clearly brought
out in ‘the fudgment in the Privy Council in the case of
~Hodge v. Rey., in which it was decided that the legislature
of Ontario could delegate to a board of. commissioners
powers to enact regulations as to taverns, as it was in no
sense & delegate of the Canadign Parliament, and . could
exercise the authority still remaining in its hands, in as full
and ample a manner as the Imperial Parliament can exercise
the authority it wields. Similarly in the case of the
Att.-Gen. for the Dominion of Canada v. Att.-Gen. for the
Province of Ontario (g), it was laid down, overruling a famous
decision of the Supreme Court of Canada, in Lenoir v.
Liitchie (1), that the provincial legislatures had power to
provide for the appointment of local X.C.’s, although the
Governor - General alone could appoint counsel for the
Dominion, such provincial counsel being entitled to prece-
dence in the provineial Courts, as against the claim of the
Hederal Government to exercise the right. So also the
provinees have made provision for the exercise of the prero-

(S} Liquidators of the Mavitime Bank of Canade v. Receiver-General of New
Brunswick, 1i."R. [1892] A, C. 441, Cf.; however, Lefroy, Leyislative Power
in Candda, pp. 15.seq. ‘

{9) L. R.-[1898] A. C. 947.

(4] 8 Can. 8, €. R. 575 of. Lefroy;

Pp- 87 seg.
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gative of mercy in provincial cases by the Lieutenant-
Governors, although the Governor-General has the preroga-
tive for all Canada by the Letters Patent and Instructions
issued by the Crown. The Licutenant-Governor is no mere
official; he is, so far as he goes, a representative of the
COrown, and similarly the Crown, as represented by the
provincial government, is a preferential creditor over ereditors
whose securities are of the same character, as was decided in
the case of the liquidation of the Maritime Bank of Canada.
A neat example of the dovetailing of the powers of the
two legislatures has been seen in the case of legislation as to
liquor. Tt has been decided (i) that the Canadd Temperance
Act, 1878, which in effect, whenever put into force, prohibits
the sale of intoxicants except in wholesale quantities, or for
certain definite purposes, and makes sales in violation of the
law criminal, and punish#ble by fine, and for the. third or
subsequent oftence by imprisonment also, is within the’
powers of the Dominion, the objects of the law being general,
to promote temperance by a uniform Dominion law, and this
characteristic of generality is not altered by provision for the
special application of -the Act to particular places. On the
other hand, the province may legislate to impose special rules
regarding taverns, &e., these being regulations of a police or
municipal character of a local nature, and not interfering
with the general regulation of trade and commerce reserved
to the Dominion Parliament. Or, again, while the Dominion
alone can create a corporation with power to carry on busi-
ness all over Canada, and while the fact that that corporatesn
only did business in one province could not affect its status
as & corporation or render its original incorporation wltra vires
the Dominion, yet the mode of conducting its eperations in

(4). Bussell v. Reg., L, R. 7 App. Cas. 829; sée 32 Can. Law Journ. 430 ;
cf. Att.~Gen. for Manitoba v. Manitoba Licence Holders' . dssociation, L. R.
[1902] A, C. 7z.



FEDERATIONS. 141

the particular provinee must be strictly in accordance with
the law of that province, and taxation can be levied on such
companies (). .

Other decisions affect the question of the position” of the
Crown in the provinces as compared with the Crown in the
Dominion. Hach provinece has the full beneficial interest in
all lands within its boundaries which at the time of the
Union were vested in the Crown, subject only to the transfer
of certain property to the Dominion by section 108 of the Act,
and to the right of Canada to acquire lands or publie property
required for the defence of the Dominion. Accordingly,
when lands Ontario, which liad been reserved in 1763 for
the use of Indian tribes, were surrendered to the Dominion in
1873, subjeot to a qualified privilege of hunting and fishing,
it was decided that the lands were the beneficial property,
not of the Dominion, but of the grovince, subject only to the
qualified rights of the Indian tribes over the lands (7). Con-
siderable difficulty has arisen of late, because the  British .
Columbia Government hold that if any native lands conveyed
by them, under the thirteenth section of the terms (m) on
which the  province joined the Union, to the Dominion
Government, are parted with by that government, the right to
the lands at once reverts to the provinee, so that the Dominion
cannot sell the lands and apply the proceeds for the benefit
of the Indians.

Further, escheats in Canada are the property of the Crown
in the province, and not in the Dominion (). This was much
dasputed in Canada, where the view held was rather that the
Crown Wasronly fully present in the Dominion Government,

(%) Colonial Building and Investment Assoviation v, Att.-Gen. of Quebee, L. R.
9 App. Cas. 157 ; Lefroy, Legistative Power in Canada, pp. 617 seq.

(#) St. Catherine’s Milling and Luwmber Co. v. Reg., L. R. 14 App. Cas. 46
of. [1903] A..0. 73 Lefroy, D, 594, n.

() Order in:Council, May 16th, 1871.

) At~ Gen,of Ontario ¥ ‘enjer L, R. 8 App. Cas. 767,
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but the Privy Council decided that the word “royalties”
the section 109, reserving rights in lands in the provinces to
the provincial governments, conferred on the Crown in the
provinces the right to escheats. Similarly when the result of
an ordinary conveyance of land by a provincial government
to the Dominion was discussed (0), it was held that nothing
save express words would be adequate to transfer the right of
the Crown in the province to the precious metals under the
lands in question, another emphatic assertion, as against the
views both of the Dominion Grovernment and of the Canadian
Supreme Court, of the fact that a Canadian prgvinee is still
essentially connected with the Crown, and the Lieutenant-
Governor is really a representative of the Crown.

Further, the Courts { p) have decided that the right of the
Parliament of Canada to legislate for the peace, order and
good government of anyp territory not included. in any
provinee, gives the Parliament the widest diseretion as to the
charactor of the legislation which it may enact, and obviously
this principle extends to all legislation of the Canadian
Parliament, within its own sphere of action, and no Court
can question its acts on the ground that in the opinion of the
Court they are not really caleulated to secure the ends aimed
at. This was one of the points taken by the appellants in
the case of the rebel, Riel.

The sole control of the criminal law given to the Dominion
excludes the right of the provinces to punish any act which
is criminal at the common law. So it was held (¢) that an
enactment of Ontario making it punishable to tamper with
a witness in the case of prosecutions under the Liquor Iicence
- Aot was ultra vires, as the act was already an offence at the

(0): Att.~Gen. of British Colwmbia v. Att.- Gen. of Ocmcwla,L R. 14 App. Cas.
295 Lefroy, op. ¢it, pp. 609—611.

(2) Riel v. Reg., Li. R. 10 App. Cas. 675.

(q Reg V. warence, 43 Upper Can. Q. B. 164;
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common law. Nor can the provincial Courts effect any
alteration in the laws of evidence in criminal matters (r).
It appears now to be established (s) that the provincial legis-
latures can inflict both fine and imprisonment for any offence,
and ean ‘make the imprisonment carry with it a sentence of
hard labour. :

The control over marine and fisheries conferred on the
Dominion does not extend to depriving the provinces of their
ownership of the beds of rivers in the provinces (¢); but
- merely allows the Dominion Parliament to regulate gene-
rally the rules of fishing, and so forth. It has also been
held that the provinces cannot confer on any provincial
company the right to obstruct a river by setting booms
across it (u). ‘

The wide term “trade and commerce’ had given rise
to mueh doubt. It has, however, been decided () that its
application- must be to wide legislative powers, such as
political “arrangements as to trade, or arrangements as to
inter-provinecial trade, or, perhaps, general regulations for
trade throughout the Dominion, but that it certainly does
not extend to the regulation of particular trades in particular
provineces: '

On the other hand, the general control of property and
civil rights ascribed to the provinces must be read subject
to the powers given to the Dominion to deal with patents,
copyright, lands reserved for Indians, bankruptey and insol-
vency, and the general right of the Dominion to affect
Mrivate rights, in so. far as is necessary to give full effect
to its power of legislation on the topics, which admittedly

(rY Reg. v. Roddy, 1 Cart. 709 ; Lefroy, op. cit. pp. 379, 467. -
(sy Paige v. Grifith, 2 Cart. 324 Lefroy, op. cit. p. 38,

(¢) Reg. v. Lobertson, 2 Cart. 65.

(4) Queddy Boom Co. v. Dawvidson, 10 Can. S. C, R. 222,

(). Citizens’ Inswrance-Oo.v. Parsons, L R. 7 App. Cas. 112,
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fall within its legislative competence.  But with these excep-
tions the power is plenary, and has been used to legislate so
as to alter a testator’s will (), and even to upset the ordinary
rule of international law that the debts belonging to persons
not domiciled in the province are situated at the place of
domicile (). So, also, under an Act of 1905, the Quebec
Parliament provided for the levy of death duties on property
which, under the ordinary principles of private international
law, would not be deemed to be situate in the province;
and there are similar laws in Ontario and Prince Edward
Island. :

Other complicated problems arise out of thd rule as to
taxation. The provinces can only raise direct taxation, and
accordingly it has been held w/ltra vires for a provinee to raise
money by what was in effect a Stamp Act on policies of
assurance («) ; and, again, g tax on exhibits in a Court case
is an indirect tax, as the person who files the exhibit is not
necessarily the person on whom the burden will ultimately
fall (b). - On the other hand, a tax on banks in proportion to
paid-up capital and on insurance companies on a sum specified
in the Act was held to be legal, on the ground that it-was
the intention of the Act that the corporations themselves
should actually bear the tax (¢). And the taxation may be
imposed on a particular locality for a local purpose, and need
not be imposed on the whole province for a provincial
purpose (d). On the other hand, there is no power in any
provincial legislature to levy a tax on the salaries of federal

-

(y) Re Goodhue, 1 Cart, 560.

(s) Nickle v. Douglas, 35 Upper Can. Q. B. 126; 87 ibid. 51. : This is,
however, wltra vires the province. Cf. Woodrufl v. Att.~Gen. for Ontario,
L. R.[1908] A. C. 508; above, p. 82. '

(a) Att.- Gen. for Quebec v. Queen Insurance Co., Lo R. 3 App. Cas. 1090,

(by Ait.~-Gen. of Quebec v. Reed, L. R..10 App. Cas. 141.

(¢) Bank of Toronto v. Lambe, Yi. R. 12 App. Cas. 573,

(@) Dow: v. Black, L. R. 6 P. C. 272,
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officers, as this would be an interference with the undoubted
right of the Federal Government to fix the salaries of federal
officers (¢). - ‘

The province can levy indirect taxation only as regards
certain licences, but the issue of licences is not confined to the
raising of a revenue, as suggested by the wording of sub-
gection 9 of seetion 92 of the Act, as it has heen held ‘that
the power to. provide for municipal institutions includes the

- power to issue licences as a mode of exercising the necessary
control over matters of muniecipal concern ( ).

The Dominion cannot in any way alter the provisions of
the constitufions of the provinces, which is a matter left
entirely for the provincial Parliaments. But there is some
difference in the -exact relations of the several provinces to

_the central power. The Dominion primarily consists of the
_provinces of @ Ontario, Quebec, « Nova - Scotia, and New
- Brunswick, which all joined in 1867, to which must be added
British Columbia and Prince Edward lsland, which joinedin
1871 and 1873 respectively, under special conditions (g),
which, however, place them generally in the position of -
-original  provinces. "Manitoba was created by Dominion .
k legislation, confirmed. by an Imperial Act of 1871, and the
same Act () gave the Dominion power to create further pro-
vinces on the understanding that the legislature once fixed
could not be altered by the Dominion, though, with the con-
sent of the mew province, the Dominion could ~alter -its
- boundaries. The Dominion has, however, in creating, in
1905, Alberta and Saskatchewan, made little change from
the general plan of provineial government, except as regards
public lands and minerals, the control over which it retains.

(e):l’epmﬁon v. City of Ottawwd, 1 Cart. 592,

(f) Rey. v. Frawley, 7 Ontario App: Rep. 246.

(9)-Orders in-Council of May 16, 871, and June 26th, 1873,
(h) 84 & 85 Vict. c. 2. ‘
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An interesting example of the confliet of the powers granted
“to-both legislatures is to be found in the case of the permis-
gion to limit emigration to the province given by section 95 of
the British North Ameriea Act. In 1878 the Supreme
Jourt: of British Columbia held that an Aect passed by the
provincial legislature in the preceding Session was invalid,
because it required every Chinese person over twelve years of
age to take out a licence every three months, paying ten
dollars on each occasion in lieu of other taxation, as it lay
with the Dominion Parliament to legislate on trade and com-
meroe, the rights of aliens, and the obligation of treaties (4).
Tn 1884 the provincial legislature passed anothef Act to cause
Chinese to pay a licence fee, and prohibiting the entrance of
Asiatics, but this legislation was disallowed (). In 1905
and in 1907 fresh Acts woere passed imposing a dictation test
o the entrance of immigrants, but on both oceasions. the
Acts were not pérmitted fo come into foree by the Dominion
Government. In 1908, on the other hand, the Act was per-
mitted to become law, but was finally held by the Supreme
Cowrt of the provinee to have no effect.  As against Japanese
immigrants it was inoperative, because its terms conflicted
with the terms of the Dominion Act, confirming and giving
statutory force to the Canadian adherence to the Japanese
Treaty of 1894. In the case of Asiatics, it was contrary to
the provisions of the Dominion immigration law as econsoli-
dated in 1906, under which there was a statutory duty on
the officials of the government to permit the immigration
. into Canada of any person who passed the tests prescrihed
by the Dominion legislation. It would, therefore, appear

3

{4y Tuefroy, op. eit. p. 423 ; British Columbia Sess. Papers, 1879.
k) Of: also Union Colliery Co. of British Columbio. ¥, Bryden, L. R. [1899]
; AG 540; -where a British. Columbia Act forbidding the employment of

Chinese underground was held in etfect to be intendod to prohibit their
sndenoe m the ‘province ; but the dlsquahﬁeatmn of Japanese voting is

ires. ;. see C’mmmgham v Tomey Hommw, L R, [1903] AC 15_1
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that any imiﬁigrétion logislation which British Columbia
could frame would be ultra vires, or rather without effect, as
repugnant to Dominion legislation binding on the provinge,
~ The case illustrates the fact that the Dominion has a right
- to disallow the Acts of the provinces when it deems them con-
trary -to. the interests of the Dominion at large... The pro-
priety of the exeércise of the power can hardly be- questioned
when the point at issue is legislation by the provincial Par-
liament on matters which are within the control of . the
Dominion. The question of the general exercise of this
power of_ disallowance which was conferred upon - the
Dominion Governor-General by the British North America
Act of 1867, superseding the right of the Crown to disallow
provincial Acts, was carefully considered by the Dominion
Minister of Justice in 1863, when the Acts of the provinces
-~ first came before the notice of the Federal Government. Tt
was then laid down that interference with provincial legisla-
tion should be restricted within the narrowest possible limits,
and should be confined to cases in which the law was cons
gidered . to be wltra wvires the provincial legislature or ineon-
sistent with Dominion legislation, or where the proposed
enactment was contrary to the policy whlch in the opinion of
the Governor-General in Council, should prevail throughout
the Dominion in regard to the point at issue
Disallowance on the first of the grounds is not at- all -rare,
and, indeed, if the provinces are to have full self—governmént,
it would be extremely inconvenient that there should be many
whoubtful statutes on the law books of the provinces.”” But
disallowance is confined as a rule to fairly clear cases of
legislation w/tra vires: in doubtful cases the rule is to point
out to the province the part of the law which requires altera-
tion, and, if the province undertakes amendment, to leave the
the matter is quite doubtful, the
to pronounce upon. " Instances

Aot 1n operation, while i

law may be left to th
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of such disallowance occurred more frequently in the early
years after confederation, before the real limits of the powers
of the Dominion and the provinces were fixed, and they have
been more rare of late years. For example, in 1883 the
Governor-General disallowed an Act of New Brunswick which
purported to interfere with the navigation of the St. John
river, and in 1887 a Manitoba Act affecting the office of the
Lisutenant-Governor. In 1869, after reference to the law
officers of the Crown in England, the Governor-General
disallowed an Act of the Ontario Parliament, which purported
to define the privileges of the Legislative Assembly as being
ultrawires.  On the other hand, though re(rarﬁln@ as of
doubtful validity, the Dominion Government did not press for
the disallowance of another Act on the subject passed in 1876,
and the Supreme Court eventually upheld the power of the
provincial legislatures to pase such Acts. In all only seventy
Acts of the 12,843 passed by the provinces up to 1890
have been disallowed, which shows how carefully the power
to disallow has been exervcised (/).

Very grave difficulties have arisen in the question of the
disallowance of provincial Acts which are admittedly within
the powers-of the provincial legislatures. The only justifica-
tion for such action is, as the Privy Council of Canada
recognised in 1868, and again in disallowing certain Manitoba
Acts in 1885, the belief that the policy embodied in the Acts
is directly counter to the interests of the Dominion as a whole.
In 1871 the legislature of New Brunswick passed. certain
Acts relative to education, which the Governor-General wag
advised by the Minister of Justice should be left to its opera-
tion as it was within the competence of the province under

(?) See Canada Sess. Papers, 1882, No. 141;: 1885,  No. 297 "Report of
Minister of Justice, April 1st, 1886 ; Sess. Papers 1889; No 471898 'No. 335

and Lefroy, op. cit. pp. 140—201. For the question of .the provinces versus
the federation, cf. Igertom, Canada, pp. 314—325; Todd, Resp. Guvt.,
Pp. 521 seq. ]
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the North America Act. But as it interfered with the
privileges in fact enjoyed by Roman Catholics before the
~ Act was passed, the Dominion House of Commons desired
" that the law officers of the Crown should be consulfed as
to whether there was not ground for remedial legislation.
The law officers, however, advised that there was no case
for remedial legisiation, and the Privy Council decided that
the matter was not one in which they could intervens.. On
~learning this result, the Canadian House of Commons asked
that .the Governor-General should be advised to disallow
certain amending Acts passed by the provincial government
- at the last session. of the legislature, but the Governor-General
only agreed on the advice of Ministers to refer home for
instruetions, when he was directed to leave the Acts to their
operation, as they were within the constitutional powers of
the: province (m). In 1875, tfe legality of the law having
in the meantime been affirmed by the Supreme Court and the
Privy Council, the Commons petitioned the Crown to use its
influence with the province to secure the establishment of
separate Catholic schools, but the Crown, while expressing
the hope that the province would take any necessary measures
to relieve the situation, replied that the interference with the
province asked for would be very undesirable.

The same question arose again in 1877, when Prince
Edward Island legislated as to public schools. The new
Act only continued the old law as to non-sectarian edueation,
but it ignored certain illegal practices under which the

*=(Catholics had introduced books of their own choosing into
. the schools. .- The Catholics petitioned the Governor-General
to disallow the law, but the Minister of Justice advised that
~disallowance would be improper, as the matter was within
the competence of the legislature, though certain provisions
appeared severe and arbitrary,. In 1881, on the other hand;

(m) Canada Sesst' Papers, 1877, No. 89,
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an Ontario Act was disallowed because if»violated"private
rights without making compensation, and the Ontario
Parliament vehemently protested against the disallowance
on the ground that every Act within the competence of the
legislature should be allowed. In 1885, several Acts of
- Manitoba were disallowed because they conflicted with the
railway policy of the Dominion, under which, as expressed
in the agreement with the Pacific Railway Company, no line
was to be authorized for twenty years within fifteen miles of
latitude 49, or south of the Pacific Railway unless it ran
south-west (). DBut in 1888 the Federal Grovelnment in
effoct yielded by buying the eompany’s rights. ‘
Despite the protest of the proviucial governments, it must § 
be assumed that the Dominion Government has established '
its olaim to disallow any Act it pleases, and that the duty
of disallowance rests with tlee Governor-General in Council.
- A different opinion was held by the Secretaries of State in
the period 1869 to 1877. It was then decided by Lord
Granville in 1869 that it was the duty of the Governor-
Goneral ag a rule to act on the advice of his Ministers in
deciding as to the allowance of provincial Acts, but he
expressly veserved the cases in which the Governor-General
might think, despite the advice of Ministers, that an ‘Act
ought not to be allowed to come into force.  In 1872, how-
ever, the Lord President of the Council, in refusing to inter-
vene in the matter of a New Brunswick Education Bill, did
so on the ground that the decision as to such Bills'was vested
in the Governor-Greneral acting under the advice of ‘his conee
stitutional advisers, and that the Queen in. Council had no
jurisdiction in the matter. The last part of the reason was
~ sufficient to dispose of the appeal for interference, but on the
"ﬁrst part Mr. Blake based an argument that the power to
dlsallow eould only be exercised validly on the advme of

i ) Muuro, Constitution of szadu, p 260 354‘
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MiniStei"s, 80" that ‘a Governor-General who wished to dis-
allow on imperial grounds must find Ministers to do so. -
Lord Kimberley had in 1873 by anticipation contradicted
this doctrine by asserting that the power of disallowance was
one for the individual discretion of the Giovernor-Greneral,
and Lord Carnarvon, in reply to Mr. Blake’s memorandum,
asserted ‘the principles, that the British North America Act.
‘did not contemplate the interference of the Dominion Parlia-
ment or the government in cases of Acts which were within
the powers of the provincial legislatures, and that the power
ol disallowanee rested with the Governor-General. ~Mr. Blake
demurred tb this conclusion, and the Becretary of - State
replied by urging that the section 90 of the British North
America Act, which gave the power of disallowance of pro-
vincial Acts, vested it in the Governor-Greneral alons. He
suggested that the Governor-General must act with. the
advice -of his Ministers, but that he need not necessarily
accept it. This suggestion and the argument from the
wording of the clause were both attacked by Mr. Blake, and
the controversy then closed.  But the result was favourable
to the contention of Mr. Blake, as the power has since always
been used on the advice of Ministers, and never in cortra~
diction to their advice. In fact, it would seem in strict law
to be mecessary that any disallowance should be ‘made in
Council, because the rules as to the disallowance of provincial
Acts are to ‘be the same under the DBritish North Ameriea
Act as those for the disallowance of Dominion Aects, with the
sabstitution of the Governor-General for the Queen, and the
power -to disallow - Dominion Acts can only be exercised in
Couneil. If, therefore, a Governor-General tried to disallow
a provincial Act without the concurrence of Ministers the
validity of the disallowance might be questioned in the
Courts (o).

(0) See Canada Sess. Papers, 1876, No.. 116. -Jenkyns’-view that the
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Of course, the result is anomalous, as it leaves it open to a
provincial legislature to pass an Act which tells against
imperial interests and which, if passed by a colonial govern-
ment, would not be allowed to remain in operation. Pre-
sumably the danger is less, because the provinces are not
empowered to legislate on the important imperial matters
such as treaty rights, aliens, naturalisation, &c. But the
Imperial Government retains, of course, full power and right
to suggest alterations of provincial laws to the Dominion,
and to ask the Dominion, if necessary, to disallow Acts; while
in the long run an Tmperial Act could cancel any provincial
Act or could restore to the Governor-Greneral the power of
disallowing in his capacity as an imperial -officer. =~ For
example, the Imperial Government in the year 1899 moved
the Dominion Government to see to the disallowance of Acts
passed by the British Columbia Government unfavourable to
the Japanese, and the Dominion Government acted on their
representations, while the disallowance of British Columbia
Acts in 1905 and 1907 were based on imperial as well as
Dominion wishes. ‘ .

As regards executive control over the provineial govern-
ments, the Dominion Government stands very much in the
position of the Imperial Government towards that of the
Dominion, though the latter naturally interferes much more
with provincial rights on federal grounds than the Imperial
‘Government with Dominion rights on Imperial grounds.
The position of the Lieutenant-Governors is in some respects
anomalous, as they are appointed by the Governor-Genesal
on the advice of his Ministers, and can be dismissed by him
alone. It was, accordingly, long argued that they were
merely Dominion officials, and unable to exercise any part of
the royal prerogatives, while the legislatures of the provinces

Governor-General can disallow provincial Acts (British Bule and Jurisdic- :
dion, p. 119) is certainly incorrect. Cf. Lefroy, op. ¢it. p. 202,



FEDERATIONS. 153

were considered incompetent to affect by their legisiation the .
prevogative.. This doctrine has been finally exploded by a
series of decisions of the Privy Council, the last of which
decided that the Tieutenant-Governors can be “authorized by
statute to appoint King’s Counsel and to assign them pre-
cedence in the province, while other decisions mentioned
above established the right of the Crown in the province to
such prerogative rights as escheats (p). The Lieutenant-

- Governors are appointed by Commissions under the Great
Seal of Canada, and in just the same way as the Governors
of Colonies from the Secretary of State, they receive
instructions as to the conduct of their duties from  the
Secretary of State for Canada, who represents the Dominion
Government. - The control of the Dominion is made secure
by the right of dismissal for cause assigned, but the assigning
of ‘a reason, whieh must be comn®unicated to the lieutenant-
Governor and to the Parliament of Canada, does not impose
any restriction on the right of dismissal: it merely ensuves
that the ground must be made public, and facilitates a dis-
cussion  on ‘the action of the government as regards the-
dismissal. '

The position of a Lieutenant-Governor is therefore by no
means altogether eagy. He is bound both by his instructions
and by constitutional practice to carry on the government of

“the provinee by means of a provincial Ministry, which may
or may not be in harmony with the Dominion Government;
in many cases it is simply not in sueh harmony. If he does
st manage to find Ministers, he could not reasonably con-
tinue in office ; but clearly if the Dominion insisted on trying

to make him a political machine for Dominion  ends, he o

would not be able to find men prepared and able to carry |
~on the government of the province.  Accordingly, the
Dominion Government, as a general rule, observes an-

(p) Ok Lefrby,{ o 6it., pp. 90 seq.
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attitude of strict political neutrality in such mattexs (¢),
and - only intervenes in questions where -the Dominion
interests are believed to be deeply involved. This rule has
not been without exception, and the classical example of
interference is that of the dismissal of Mr. Lme Letellier. de
8t. Just, the Lieutenant-Grovernor of Quebec, by the Mac-
donald Ministry in 1879, an instance in which the Dominion
must be admitted to have overstepped the bounds of its func-
tions.  Tn March, 1878, Mr. Letellier dismissed the De
Boucherville Ministry because he found that they were bent
on pursuing a policy of railway construction to which he was
not prepared to assent, and which he believed to be due to a
corrupt pressure brought to bear on them by irregular com- -

binations of members for political considerations to promote

a lavish expenditure on subsidies to railways. The Leader of = -
the Opposition, Mr. Joly,®accepted the task of forming a -

Ministry, and, finding himself defeated in the Assembly,

asked for and received a dissolution, which returned him to
power and cuabled him to proceed with business. The

ex-government then appealed to the Opposition in the
Dominion Parliament, and the matter was debated in the
Dominion Senate and IHouse of Commons, the motion of
censure of Mr. Letellier’s action being carried in the Con-
servative Senate but rejected by the ILiberals in the
Commons. But the Dominion Parliament was dis‘sblved‘
. that year owing to efflux of time, and the Mackenzie
Administration, on being beaten at the polls, gave place to
that of Sir John Macdonald ; and while no official action wes
taken by the government, their supporters raised the matter

: ( ¢) This does not, of course, prevent the intervertion of indivi lual Ministers:

i \in'non-federal politics, as, for example, of Mr. Fielding in Nova Seotia, of

- which he wds formerly Premier. The passing’ of provmclal s’catesmen into
;federa,l pohtms .is interesting . and cha,raetemstlc
ﬁerently :
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in the Commons, with the result that a majority of eighty-
five voted that Mr. Letellier’s dismissal of his Ministers was
unwise, and subversive of the position of Ministers under
‘responsible government. The Prime Minister then repre--
sented to the Governor-General that, in view of the resolu-
tion of the Senate in 1878 and of the Commons in 1879, the
“usefulness of Mr. Letellier as a Lieutenant-Governor was
gone, ~and. they asked for his dismissal. The Governor-
General was unwilling to accept this advice, and considered
that the dismissal would form a dangerous precedent; and,
on the suggestion of Lord Lorne, the matter was referred
home to the Secretary of State, while the Quebec government
sent home their Premier to argue in favour of the Lieutenant-
Governor’s action and against any interference with provincial
rights. It was suggested by Mr. Joly that a reference to
the Privy Council would be a satisfctory means of disposing
of the question, but the Secretary of State negatived the pro-
posal on the ground that there was no basis on which the
Privy Council - could exercise jurisdiction, the Dominion
Government not having assented to that means of procedure,
and there being no way of enforcing any decision arrived at
‘by the Privy Council. Finally, the Secretary of State gave
his ‘decision, which he based solely on the constitutional
position of -the  Governor-General and not on the merits
of the case. He laid down the view that the matter was
essentially “a local one in which the usual rule of aecting
on ministerial  responsibility wnaturally applied, ~and. he
negatived the argument against this, which had been derived
from the wording of sect. 59 of the DBritish North America
Act, which assigns the appointment of the Iieutenant-
Governor to ‘the Governor-General in Council, but the
dismissal to the Governor-General simply. But, at the same
time, while giving the ruling that the matter was one in
which the Governor-General should not overrule Ministers, he
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expressly laid stress on the fact that the appointment of
Lieutenant-Governors was intended to be for five years unless
they were removed for grave reason, and that disagreement in -
political opinions from those in power at Ottawa could not be
deemed adequate reason for so summary a step as dismissal.
The Dominion Government, however, though showing appre-
ciation of the arguments of the Secretary of State, persisted
in advising the dismissal of Mr. Letellier, and the Governor-
G‘eneraﬁl,,l in accordance with the advice tendered to him,
accepted the Order in Council dismissing the ILieutenant-
Grovernor, in whose place Mr. Robitaille was '*ppomted

A good deal of quite indefensible argument (r) was used.
by Mr. Letellier’s supporters during the crisis, and he himself
asserted, in a memorandum in his defence, that he was
irresponsible for acts performed within the legitimate sphere
of the duties prescribed ® him by the British North America
Act. To admit this would be impossible, and subversive of
the parallel position assigned to the Lieutenant-Governors as
regards the Dominion Government with that of the Governor-
‘General as regards the Imperial Government.- But, on the
other hand, the lLieutenant-Governor had even a greater
claim on the consideration of the Dominion Government
than the Governor-General on the Imperial Government,
“for the post of the former represented an essential com-
. promise in the desire to reconcile the local autonomy of the
province with the Dominion control of the federation. This
fact is recognized in the provision for a five years’ tenure of
office and dismissal only on reason assigned and made khwwn
to Parliament, whereas the imperial officer has no fixed

(r) Contrast the case of the dismissal of- Mr.. T. McInnes in 1900. from the
government of British Columbia, because he insisted in -dismissing MinisteFs
who ‘were opposed to the Liberals in federal politics, in the hope of securing

a Ministry in political %ympathy with his party. Canada Sess Papers, 1900,
No. 174
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tenure of office, and his removal can be made at pleasure
without any cause whatever béing given: -+ The argument
~against the Lieutenant-Governor’s action as inconsistent with
the place assigned the Ministry by the rules of responsible
government could not be considered at all satisfactory. It
would, indeed, be a éomple‘ze negation of responsible govern-
ment as understood in the Colonies to lay down the rule that
a Governor must always accept ministerial advice (s). It
is sufficient that he should be bound to do so or to find
other advisers: This “the Lieutenant-Governor was both
ready -and able to do, and his new Ministry was quite
adequate - to- & purposes = of - government. Under - these
‘eircumstances the removal could only be regarded as a
mere act of party spirit, and the action was none the less
disereditable to the Dominion Government thatit wasnot due
- to any overt act on their part, but was forced on them by the
action of their supporters. The responsibility rested on them
to secure that no use should be made of meré party feeling in
a matter affecting vitally the independence of provineial
government within its own limits, and Professor XKgerton; in
his recent History, notes as significant that no mention iz
“made of the episode of the dismissal of Mr. Letellier in the
official record of the doings of Sir John Macdonald, from
which it may fairly be deduced that that statesman was not
especially proud of his part in the action taken (7).

* There has been no repetition of such interference with the
acts of any provincial ILieutenant-Governor, though the
Oftawa goVernment retains of course the right to instruct
their Tdeutenant-Governors in all matters in which they
regard Dominion interests as involved, and the Lieutenant-
Governor is bound to obey these instructions, even if such
obedience brings him into confliet with opinion in the pro-

(s)-See Chap.'IV., and p. 29, note (¢).
(¢) Parl. Papers [C. 2445] ;- Egerton, Canadd, p. 315,
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vince. For instance, in- 1907 the Parliament of Dritish
Columbia passed a Bill to put restrictions on the entry of
immigrants which was intended to keep out Japanese and
British Indians, and the Lieutenant-Governor was instructed
not to assent to it. On the other hand, in 1908 he was
instructed to assent to an Act in similar terms, because the
~Dominion Government thought it better to take the matter
out of the hands of the local government, and leave the
question of the validity of the law to the judgment of the
Courts. ‘

‘While the Dominion has thus a certain measure of control
over the provincial governments, and in- the ﬁppoint_ment‘of

all the Judges of the Supreme Courts, &o. (#), the provinces

are supposed to have their interests represented in the
Dominion Parliament by the Senate, which is composed at

present of cighty-seven ngembers, of whom twenty-four repre- .

sent Ontario, twenty-four Queboe, ten Nova Scotia, ten New
Brunswick, three British Columbia, and four each the four
-remaining provinces. These numbers are fixed - by the
British North America Act, save only that an Imperial Act of
1886 has provided that the Dominion Parliament can make
provision for the representation in the Senate of new pro-
vinees. Theoretically, therefore, the provinees should have

a very adequate protection to their wishes in the Senate,

subject to the fact that the numbers of the Senate are based

not on an equal representation of all provmees (z), but an"

equal representation of Ontario and Quebec, and an equal but

smaller representation of Nova Scotia and New Brunsyick.
Thiglatter fact may in part explain the undoubted fact that
the Senate has not played any very definite part in Canadian
history. Its composition and uses received a most searching

(u) 30 & 31 Viet. ¢. 3, s. 96.
(#). Harrison Moore, Commonuealth of Australia, p 118.  The. Australian
Senate has an equal number (six) for each original State, :



FEDERATTOI\S o159

erltlelsm in debates in 1908 in the Senate 1tself and in the
House of Oommous, in which were discussed in detail the
possibilities of making it more effective as a revising and
critical body. Tt was suggested that it would be desirable to
make it elective, but this plan did not seem on the whole to -
be favoured by the majority of the Flouse of Commons.

The small part played by the Senate is no doubt due in
the long run to the fact that senators are mominated, and
thus have no.control of the purse, and feel that they cannot -
claim to speak as the representatives of Canada. In ome
respect the Senate’s position is very strong; it cannot be
~swamped by $ho government of the day to give themselves a
paffy'majority; the total number of senators who can be
added, even in an. emergency, is six, and the power to
summon this number is, by the Act of 1867, vested in the
Crown on the recommendationgof the Governor-General.
An application for the exercise of the power has only once
been” made in 1873, when the government, in order fo
facilitate the control of public business in the House, asked
for the addition of six members. The request was refused
by the Secretary of State on the ground that the power given
by the Act was clearly intended to be quite an exceptional
powei, only ‘to ‘be used in the event of such ‘a deadlock
between the Houses as could only be removed by the inter-
vention ‘of the Crown, and such as could be satisfactorily
removed: by the proposed addition of so small a number of
senators.

o« olhere remains, however, to the provinces the resource of
“an appeal to the Imperial Government. The arrangements
of 1867, and the subsequent proceedings by which new
_ provinees were admitted, are regarded as a quasi-treaty,
which, like treaties generally, cannot be modified at the
pleasure of any one party to the compact, and the Imperial
Government has on various occasions asserted its veadiness to
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intervene in questions of this kind, at least, to the extent of
suggestion and discussion. In 1868 the Assembly of Nova
Seotia appealed to the Secretary of State on the ground that
the Act of Union was not really advantageous to the province,
that it had been passed without the people of the province
being fully consulted, and asked that it might be repealed.
The Imperial Government declined to reverse the policy of
union, but made such representations to  the Dominion
Government as secured the passing of measures to allay the
discontent of the province (y). In, 1873 the government of
British Columbia made very strong protests against the
delays taking place in connection with the comPletion of the
intercolonial railway, and after much discussion the Secretary
of State arbitrated between the two parties and settled terms
of compromise. Further delay, however, occurred, and for
years there was trouble betgveen the two governments, which
suceessive Crovernors-Greneral endeavoured to allay by their
personal efforts, and eventually, by mutual forbearance, the
whole problem was solved and the railway counstruction
ended (s). Curiously enough, with regard to the same
province, & new cause of quarrel arose im 1907 on the’
question of the incerease of the provincial subsidies of the
Dominjon. British Columbia and all the other provinces
were granted increases after a conference between all the
parties interested, but the government of British Columbia
claimed, on account of her limited resources and ‘the vast
amount of developmental work needed to render the province
~ as flourishing as it should be, that a special allowance shopld
be made, and though the Dominion and the other provincial
governments were ready to give an allowance over and above
the ordinary subsidy, they differed by a hundred thousand
dollars a year as to the amount. ~When, therefore, the

. (y) Canada Sess. Papers, 1869, No. 9; 1870, No. 41.
(s) Ibid, 1875, No. 19; 1876, No. 41 ; Bgerton, Canada, pp. 291 seq.



FEDERATIONS. 161

Dominion Government’ came 6 England  and asked the
Imperial Government for an amendment of the British
North America ‘Act ‘the British- Columbia. Government sent
in opposition a delegation to persuade the Tmperial Govern-
‘ment to insist on the increase of the British Columbia
subsidy. The Imperial Government naturally declined to
set themselves up as a Court of Appeal in the matter, and
felt that they could not insist on subjecting all the other
provinces and also British Columbia to loss of the inereased
subsidies which were being offered by holding up matters for
a further considération of the provincial eclaim, but in
announcing this decision to the Premier of British Columbia
it was clearly pointed out that the Imperial Government
recognised that the matter was one in which the relations
between the Dominion and provincial governments were
rather of a treaty character than those of mere law (). ‘
The provinces are also protected against the encroachment
of Dominion rights by the fact that the Supreme Court has
no jurisdiction in cases of disputes between the Dominion or
the provinees, or between the provinces infer se. But this
position has been altered by consent by the provineial legis-
latures, and the provinces of Ontario, British Columbia and
Nova Secotia have agreed that the Exchoquer Court. of
Canada will have power to adjudicate in cases of dispute
between them and the Dominion or between the provinces

coneerned (b).

(@ British Columbia LParl. Papers, 1907 ; Parl. Papers, H. L. 85, 1907,

(8) . Munro; Constitution of Canada, p. 219. Contrast the case of. the
Coi‘nmonwealth, Harvison Moore, Commonwealth of Australia, pp. 262 ‘seq.
See also the dispu;ce as to the Ountario boundary (Egerton, Canada, pp. 318,
319), settled, by the Act of 1889, by the Imperial Government st the request
of Canada..: Paril. Papers, H. C. 346, 1889.

K. ' M
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B. Austraria.

In nearly every respect there are striking contrasts between
Australia and Canadian federalism, illustrative  of  the
essential fact that the Awustralian Federation ‘is,” compared
with the Canadian, somewhat artificial and less due to the
influence of a powerful and formidable power close athand.
Turther, the fact that the Australian Federation took place
at a later date was not without effect on the attitude adopted
to the Imperial Government. The Canadian Government; is
most jealous—and very properly so--of its powers of self-
government, but it is equally willing to recognise that the
Constitution itsclf and the division of federal powers rest on
the act of the Imperial Parliament, and therefore in the -
important matter of the rolations of provinees and Dominion
they have not been unwillimg to recognise the right of the.
Tmperial Government to intervene. On the other hand, the
Australian Commonwealth is constituted on the basis that as
far as possible everything in it shall be complete and capable
of modification from within, so that there will be no possi-
bility of imperial interference. The two tendencies have
helped to produce somewhat contradictory results: the first
has tended to put the states in a quasi-independent position ;
the latter has made the Federal High Court, which is com-
posed of federalist lawyers and federal nominees, supreme
over the interpretation of the Constitution, and while of
course beyond suspicion of any lack of judicial action, they
have tended to develop it, as might be expected, in & verg
federal as opposed to a state way.

The powers of legislation bestowed on the Commonwealth
are, unlike those of the Dominion, limited  and. -definitely
defined. - In the case of Canada, all legislative power vests
: m the Dominion unless it is given specifically to the province;
- in the Commonwealth, the residuary power belongs to the
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state and not to the Commonwealth. The Canadian Con-
stitution does not contemplate that, save on one or two points
such as immigration, there will be concurrent powers of legis-
lation, and, though as we have seen in certain matters there
exist in fact the power of legislating to much the same effect
in both the province and the Dominion, that is not due to
any direct conflict of legislative power, but only to the fact
tha\t"in one aspect a matter may fall under the Dominion, in
another under the provincial powers of legislation. But the
Commonwealth Constitution leaves to the state practically
~all their oxisting legislative powers, but duplicates them in
many instafices, giving the Commonwealth legislation the
overriding power. The exclusive legislative powers (¢) are
mainly confined to that of determining and legislating for
the seat of government——whloh after a decision in 1904, is
still in the melting pot, that decision having been reversed in
1908-—that of regulating the affairs of the transferred
departments (d) of the State Governments, viz., posts, tele-
graphs and telephones, naval and military defence, light-
- houses, ﬁght—ships, beacons and buoys, quarantine, customs
“and exéise.” The “Commonwealth has concurrent powers of
legislation () in a vast variety of matters, including (i.) trade
and commerce; (ii.) taxation ; (iii.) bounties; (iv.) borrowing
money “on-the credit .of the Commonwealth; (viii.) astro-
nomjcal and meteorological investigations; (xi.) census and
- statistics; (xii.) currency, coinage, and legal tender; ' (xiii.)
baunking other than state banking; (xiv.) insurance other
- dhan state insurance ; (xv.) weights and measures; (xvi.)
bills of exchange and promissory notes; (xvii.) bankruptey

(¢) Sett. 52 of Counstitution. (Schedule to 63 & 64 Viet. ¢.-12).

(@) Bects: 69 and 51 (v.)—(vii.), (ix.). :

() Sect. 51. ‘The exact result of the co-existence of two laws is doubtful
1If the Commonwealth law is repealed, I think the state law has. effect,
Contre, Harrison Moore, Commonwealth of Australia, p. 174,

M2
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and insolvency ; (xviii.) copyrights, patents and trade marks
and designs; (xix.) naturalisation and aliens; (xx.) foreign
corporations “and trading or financial corporations formed
within the Commonwealth ; (xxi.) marriage ; (xxii.) divoree;
(xxiil.) invalid and old age pensions; (xxiv.) the service of
criminal and civil process of the states throughout the Com-
monwealth; (xxv.) the recognition throughout the Common-
wealth of the judgments and laws of the states; (xxvi.) the
people of any race, other than aboriginal, for whom: special
provision must be made; (xxvil.) immigration and emigra~
tion ; (xxviii.) the influx of eriminals, &e. In other cases the
powers given, though not expressed to be exefusive, are in
fact s0; e, the power to legislate for (x.) fisheries in
Australian waters beyond territorial limits ;- perhaps (xxix.)
external affairs; and certainly (xxx.) the relations of the
Commonwealth with the islands of the Pacific; while other:
powers relative to (xxxiii.) the acquisition of railways in the
states; (xxxiv.) railway construction in the states’; and
(xxxvii.) the passing of laws on the request of the states -
involve the assent of the state concerned. On the other
hand, the power to legislate regarding (xxxv.) conciliation
and arbitration in matters of dispute extending beyond the
limits of any one state is a direct power to legislate con-
currently with, but paramount to, the state concerned.

It is obvious that the duplication of legislative powers will
inevitably lead to confusion, unless a wide definition is given
to the rule that a Commonwealth law overrides a ‘state law
to the extent of the repugnancy. Fortunately, as far as the
undoubted powers of the Commonwealth go, there seems no
desire on the part of the states to interfere with the Common- -
woalth,  Tf they desired to do so, it might he easy to raise
very difficult questions as to how far the provisions of the
Commonwealth Immigration Aot of 1901 really rendered
invalid all the provisions of the existing immigration laws of
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the states. The passing of a quarantine law in 1907—1908
led to violent disputes in the Parliament, where the law was
declared by many members of the Opposition to be obviously
ultra vires the Commonwealth. A Criminal Appeals Bill
brought in the same session into the Upper House in order
to confer on the High Court a full power of hearing appeals
from all’criminal Courts was dropped in the same session as-
uneonstitutional.  Much more serious, however, than these
Bills in the eyes of some constitutional critics is the deter-
mination of the Commonwealth to control the labour question,
one which i ig not clearly entrusted to it by the Constitution.
It was proposed to do this by means of imposing an. excise,
which would not be levied in cases where a commission
declared that the goods were manufactured under satisfactory
conditions as to hours, pay, &ec., while other provisions were
intended to protect the consume? against the undue raising

~of prices.. The “mnew protection ”” would, if held to be not
ultra vires the Commonwealth, in effect have put a stop to
‘the operations of the state laws as to conciliation, though

_there would have been no formal overriding of such laws (f),
and would have illustrated the tendency of a federation to
absorb -'all the .available powers of government. But the
attempt failed, and the Federal Government now propose fo
amend the Constitution accordingly (g).

In this effort the Commonwealth Parliament has received
considerable assistance from the doctrine of implied powers
which has-been developed by the Federal High Court... This

edsctrine has its root in the judgment of the great Chief
Justice of the United. States, Marshall, in M Culloch v.

(f) In fact, it was held witra vires in The King v. Barger, 6 C. L. R.
41, where: the Excise-Act No. 16 of 1906 was pronouncea {(2) not to be a
real Aot for taxation (cf. 1 C. L. R, 497); (b) to violate the rule against
tacking ; ‘and (e) to.discriminave between states, against sect. 98 of the
Constitution.. -

(9} Parliamentary Debates, 1908, Nos. 1, 2, &e.
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Maryland (4 Wheat. 316), and much may be s&1d for-its .
value in interpreting so faulty an instrument as the Con-
stitution of the United States, which can. hardly be altered
without a movement of populur fecling such as nothmg save
great crises can bring forth. But the application of the
same doctrine seems strange in a Constitution which can be
altered easily by the Imperial Parliament, and if cumbrously,
yet as the actual practice has shown, still simply enough by -
the Commonwealth Parliament and electorate itself. This
was notably the case in the great income tax cases (#). The
view was adopted by the Commonwealth Court $hat, though -
the power of the state to tax remained, it must not be used
in order to hawper the Commonwealth’s operations; and
because the state might by excessive taxation impose unfair
burdens on Commonwealth officers, it held that the imposition
of an income tax on the ificome of Commonwealth officers
was ultra vires the state logislature; and so with a receipt
duty (i) and o stamp duty on lands (k). This doctrine, -
natural enough in the United States, was decisively rejected
by the Privy Council, and the unrcasonableness of the
exemption was s0 obvious that the Commonwealth Parlia-
ment cut the knot in 1907 by passing an Act for the taxation'
of the salaries of Commonwealth officers, an unsatxsfautory
and confused ending to a difficult position, since on the
theory of the Commonwealth Court the new legislation was
equally unconstitutional. :

The question of the division of functlons between the
Crown as represented by the Governot-General and as repfe=
sented by the State Governors has been considered by the
High Court in the cases of ZThe King v. Sution (I) and The

Att.~Gen. of New South Wales v. T/ze Collector of Customs for
{r) Cf. my article, Jowrn. Soc. Comp. Leg. 1908 ; Lefroy, 0;0 eit: pp 665 seq.
(3). D':Einden v. Pedder, 1 C. 1., R. 91.

(k) 2 imden ., Pedder, 3 C. L. R. 807.
() 5 0. L. R. 789.
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- New -Sout]z Wales (m). - The question which arose there was
whether a State Government was exempt from customs duties
on goods imported for the purposes of the stater The actual
casos were somewhat complicated by the fact that the goods
imported consisted of wire netting, which was to have heen

~disposed of at reduced rates to farmers and others; but the
cases were decided on principle, and apply to any goods
imported by the State Governments. ' k

It was argued for the state anthorities that the Crown was
only bound by ‘express words or mnecessary implication- by a
statute, but Jt was held that this rule applied only to those

: representahves of the Crown who have executive authority in
the place where the statute applies and as to matters to
which ‘that executive authority extends. The Constitution
bound the Crown as represented by the various states, and -
took no account of the states and State Governors in relation
to Commonwealth legislation on matters within the exclusive
control of the Commonwealth Government, and therefore in
the construction of Commonwealth statutes dealing with such
matters, the rule applied to the Sovereign as head of the
Commonwealth Government, but not to the Sovereign as

head of the State Governments. It was pointed out that

__otherwise all the laws of the Commonwealth could be ren-
dered nugatory, and it was also held that the levying of
customs duties was not an imposition of a tax upon property
within the meaning of sect. 114 of the Constitution, which
forbids the levying of such taxation. The decision appears
otd be completely conclusive.

Oun the other hand, the High Court has decided in-favour
of the states, both as regards the attempt of the Common-
wealth - to extend its legislation as te conciliation to state
servants (n), to legalise the use of a trade union label as a

(m) Thid. 818.
(1) Federated Amalgamated Gooommmt Railway and Tramway Service Asso~
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quasi-trade mark (o), and to control wages and conditions of
labour by excise legislation. The states, however, have lost
their case in“which they attempted to question the validity of
the Additional Appropriation and Surplus Revenue Acts of
the Commonwealth, which merely appropriated the full
quarter of customs revenue by ear-marking it for old age $
pensions and defence. _ ‘

The Commonwealth, however, remains without direct
control over the legislation of the states. The states are .
indeed forbidden to legislate on various topics (p). They
cannot keep up military or naval forces without the consent of
the Commonwealth, or tax Commonwealth property (thereverse
~ rule also applies), and they cannot make anything but gold or
silver legal tender, or coin money, nor must they discriminate
against the citizens of other parts of the Commonwealth, nor
grant bounties save with th® approval of the Commonwealth.
But generally they are free to legislate within the limits set
by the overriding powers of the Commonwealth, and their
laws can only be disallowed by the Imperial Government,
and such disallowance would, it may certainly be assumed, be
based on Imperial, not on mere Commonwealth, grounds of
disapproval. This undoubtedly puts the states m a- much
superior position to the provinces where the Dominion has a
real and actual control over the provincial legislation on all
topics whatever. :

In matters of administration the state is quite free of even
the amount of control exercised by the fact that the head of
the provincial government is a nominee of and responsible t&

ciation v. New South Wales Raitway Lraflic Employés’ dssociation, ¢ C. 1. R.
488.

(o) See 6 C.Tu R., Part II. The doctrine of implied powers has been
decisively negatived for Canada by the Privy Council (cf. Lefroy, op. cit.
pp. 665 seq.), and also for Australia, in Webb v. Outtrim, L-R. [1907] A, C:
81';. but the High Court will, no doubt; persist-in it." ) )

{p) Constitution, ss. 114, 115, 117, &e, As to  discrimination by the
Commonwealsh, ‘of, ss. 51 (ils), (ii.), ¥9; L. R. [1906] A. C. 360.
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the Dominion Cabinet, while the judges are their nominees and
removable by the Federal Parlisment. The State Grovernor
. is still appointed directly by the Crown, and is responsible to
the Imperial Government for his official actions. He is
directed in’ matters of imperial concern by constitutional
practice to act independently of Ministers, but he has no
formal obligation t» act as a federal officer, beyond the some-
what vague duty of a Governor to look upon all matters -
from a wider point of view than from the mere immediate
wishes of & State Government. The Governors correspond
_dlireétly' with_the Secretary of State, and at each of the Con-
ferences of “Premiers, which are apparently to become a
- feature of state politics, great stress has been laid on this
fact, and much satisfaction was expressed at the Conference.
~in' May, 1908, that the Secretary of State had telegraphed
assurances that the reorganisatiore of his office by the creation
of a Dominion Department would not interfere in any way
with the direct correspondence with the State Governors,
which would continue unless.and until some alteration were
rendered necessary by constitutional changes (7). Of course,
the Secretary of State reserves to himself the right of con-
sulting with the Commonwealth if in any case he deems a
state matter to affect the interests of the Commonwealth as
a whole.
The difficulty of deciding what are Commonwealth or state
maftters remains very great. The complete divergence
between the views of the state and the Commonwealth
eappeared in 1903 in the case of the failure of the Govern-
ment of South Australia to comply with the request of the
Dutch consul to effect the arrest of certain members of the
_crew of -the vessel “ Vondel,” in accordance with the Anglo-
- Duteh Treaty of 1856. The Secretary of State applied. for

" {g) Le.; the reduction of the state to a provinee.
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information as to the grounds of this refusal to the Common-
wealth Government, but on the latter applying for infor-
mation to the State Government the latter declined to give
any information save directly to - the Imperidl Government.
The Secretary of State then asked the State Government for
a report, and the matter, so far as action went, there ended.
But a heated exchange of views passed between the Common-
wealth and State Governments. It was laid down by the
State Goovernment that the only cases in which communica-
tions should pass through the Gover nor-General were cases
in which the Commonwealth had power to deal with the
matter in question, and such power only existed in regard to
the transferved departments, and to matters as to which the
Commonwealth had legislative power and had exercised it.
In all other matters the state was the proper channel of
communication.  The government, therefore, held that as the
Commonwealth had no specific power to legislate in treaty
matters—the original power to do so having been left out of
the final form of the Constitution, and the only power con-
ferred relating to ““ external affairs ” simply—the state alone
could be responsible for the performance within its boundaries
of treatics. On the other hand, the Commonwealth  asserted
that external affairs ineluded treaties as the most natural
part. of its contents. The Imperial (tovernment, in its reply,
did not attempt to decide the question (») of the interpretation
of “ external affairs,” but pointed out that the whole purpose
of the Constitution was to create a single federation which
should represent for all external purposes the Commonwealth;
whether the actual purpose was a matter of federal or state
legislative action, and that, therefore, all complaints by
foreign powers should be forwarded through the Common-

k (}4) Of, M*Relvey v. Meagher, 4 C. L. R. 268 Quick & Garran’s notes on
soct. 51 (sxiz.)- of the Cemstitution; Harrison Moore,  Commonwealth  of
Australia, pp. 142, 143. :

°
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wealth Gové‘rnment, to which the State Government was
responsible. ~In all such oases the final responsibility lay
with the Tmperial Government, who were entitled to rely on
the. Commonwealth Government, and the Commonwealth
Government were entitled to rely on the action of the State
‘Governments, whatever the actual legislative powers of either
mlgnt be.

The difficulty in- this 1egard seems to be somewha,t
‘diminished, but the procedure observed in regard to counsuls
shows the domplication of the preseut conditions. A consul
is recognised not only by the Commonwealth, as in Canada

by the federation, but also by each state in which he has
consular authority, whereas in Canada the provinces are not
required or asked to approve the appointments proposed, the
full responsibility and authority resting with the Federal
Government. = This is a striking example of the rather
imperfect federation of the states, a federation which, as
“Mr. Chamberlain pointed out, would be reduced to a mere
“federal union if the views so ably urged by Mr. Jenkins on
behalf of the South Australian Government had been
accepted (s) ‘
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certain that the powers conferred by the Constitution were
merely restrictive, allowing the Commonwealth fo prevent
the influx of unsuitable persons, but not to farther the
immigration of suitable persons; and the Prime Minister
of the Commonwealth asserted that the power given covered
advertising and so forth to induce immigration, but not
power to take lands for their settlement. At the same
conference there arose a discussion as to the question of
honours, the Premiers being indignant at the alleged inter-
ference by the Federal Government in quesmons of state
honours.

It is clear that the whole position is very dﬂﬁeult owing to
the very imperfect nature of the Confederation Act, which
leaves the matter in a confused position.  The states, too, are
undoubtedly hampered in their attempts at asserting their
independence of federal comtrol by the provision for the final
right of the Commonwealth High Court to decide all questions
of the rights inter se of the states and the Commonwealth,
which the jealousy of the power of the Privy Council to decide
eases led them fo introduce into the federal Constitution. The
judges of the Court are appointed by the Federal Government,
they are all men who, in one way or other, have served the
. causu of federalism, and it would be absurd to assume that
- they can help being generally disposed to regard the federal

compact as conferring on the central government all the
powers which a true federation may have to exercise. If
ate rlgh‘m were to receive ad@quaﬁe proteotion from‘_the

the Bmtlsh Northk Amemoa
amed on broadly i telhglbl

Vmple of the dlﬁ‘mul
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Tt is proba,ble that the near future will see some attermpt to
frame a federal Constitution for South Africa in place of the
-abortive Imperial Act of 1877, which never came into
operation. In that case it may be hopéd that the arrange-
ments aimed at by the Colonies will be rather on the model

~of those of Canada than those of the Commonwealth. It
should, however, be noted that already in the Commonwealth
the friction between the State Governments and the Common-
wealth is giving rise to expressions of the desire to abolish
the states as such and to create a great unified government,
‘with a large number of district couneils all over the country
with purely lifnited powers to ‘be exercised in subordination
to the central Parliament. This alteration would require
the amendment of the Constitution in many tespects, but,

O”""}’ it ig hardly yet within practical politics, it may be
doubted whether the solution of ynification would net be a
wiser one in South Africa than that of federation with all the
accompanying complications. ,

A word may be said on two experiments in the creation of
quasi-Federal Governments, the one of which has disappeared
for good, while the other formed the prelude to the more
britliant . federction of the -Commonwealth. = In 1852 the
Parliament of the United Kingdom passed an Aect which -
gave a representative Constitution to New Zealand, and, at
the same time as providing for the creation of a full repre-

fact that in M‘Kelvey v. Meagher, 4 C. L. R. 268, the Court held that the:
Parliament is not* a ‘central legislature, as contemplated in the Fugitive
@fmders Act, 1881, and that, even if it could legislate on the subject nnder
sect. 51 (xxix.) of the Constitution, still the states retained all their old
powers in the meantime. = Another point raised by the Premiers at the 1907
Conference 'was the landing of foreign troops. They claim fo control.if as a
matter of policy, the Commonwealth as one of immigration or ‘defence or
externagl affairs ; and clearly it ig both. The Conferences of Premiers are
“historically very interesting. - 'Cf. the Conferences before fedération; which -
rendered -the. Federal Oouneﬂ of little account, Harrison Moore, - Common-
wealth of Australia, p. 39, :
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sentatlvo leomlature, they cteated six provmces (u), which
were each to have 'a special lecrlslatlve body with limited
powers of legislation. Their laws could be‘dlsallowed by the
Governor within three months of their receipt from the
superintendent of the province, which provision practically
excluded any power of disallowance by the Imperial Govern-
ment, and preluded the surrender, in the case of Canada, of
the power of disallowing such Acts in the case of the pro-
vinces. - But the provineial councils were entirely subordinate
to the central government, for the colonial Parliament was
entitled to modify or supersede any provinejal enactment,
and to modify the powers of any provined without the
approval of the Imperial Parliament, subject only to the
usual control by Imperial legislation. This fact rendered the
provinces merely glorified local boards, and - under the
anthority of an Act of 1868 (), in 1875 the colonial legis-
lature reduced them to this status by abolishi.txg them, and
creating such boards in their place in suitable Aistricts ().
The other federation was that of the Federal Couneil of
Australasia, created by an Imperial Act in 1885, @ It was
be composed of representatives, two each from New
Zeoland  and New South Wales, Victoria, Queensland,
South Australia, and Tusmania, and one each from Fiji and
Western Australia, because of their status as Crown Colonies ;
numbers increased in 1894 by the Imperial Government by
Order in Counecil under the Act to five from each colony, not
being a CUrown colony. The subjects entrusted to the Federal
Council were numerous and important; they includedethe
relations of Australasia with the islands of the Pacific; the
prevention of the influx of criminalys; fisheriesin Australasian

() 16 & 16 Vict. ¢. 72, ss. 2—31.
(z) 31 & 32 Vict. ¢. 92.
(v) Cf. New Zealand Pari. Papers, 1876, A. 20,
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waters beyond territorial limits (s) ; the service of civil process
beyond the colony in which it was issued ; the enforcement of
judgmeiits and of criminal process beyond the colony con-
cerned ; the custody of offenders on board colonial ships
beyond the limits of territorial waters; any matter referred
to the Council by Order in Council at the request of the
" Colonies; and any matters as to defende, quarantine, patents,
copyrights, bills of exchange, weights and measures, marriage
or divorce, naturalization of aliens, status of companies,
referred by two or more Colonies, but so that any legislation
on these topics would bind only the referring Colonies. The
Council could” also legislate in differences between Colonies
if referred by both parties. The Act was, however, con-
ditional on the Colonies deciding to pass Acts permitting
their - governmonts to send representatives, and despite its
meeting four ‘mmes and passing: & good deal of legislation,
which is still in force, being expressly saved in the Common-
wealth Constitution. Aect, 1900, its utility was mainly as an
incentive to the Colonies to press on towards a more complete

union (@)s

(2)'Of. the Acts passed to-protect the pearl fisheries'of Queensland (51 Viet.
No 1); of Western-Australia (62 Vict.-No. 1}

(@) ~“Cf. Colonial Office List, 1902, pp. 1, 2 ; Harrison Moore, Commonwealth of
Australia, pp. 30—39.  New South Wales and New Zealand held aloof.
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CHAPTER IX.

IMPERIAL CONTROL OF DOMINION LEGISLATION AND

ADMINISTRATION.

Tue control exercised over colonial legislation by the
Imperial Government takes two forms: eithes the colonial
Act is never permitted to come into operation, or, if it becomes
operative, is disallowed, or the Imperial Parliament itself
legislates, thus removing all possibility of effective colonial
legislation. In other cases, agnin, the imperial legislation is
intended not to restrict coldnial legislation, but to accomplish
objects which, owing in the main to the territorial restrietions
of colonial legislative power, are not within the competence
of any colonial legislature.

All colonial Acts require the concurrence of the colonial
Governor, as the representative of the King. In no case is
the Glovernor bound. to: give such assent : he hag an absolute
diseretion to refuse to assent to any and every Bill (@), and
in some cases he is bound to refuse to assent and to reserve
the Bill for the consideration of the Home Government.  This
power of reservation is expressly given in the Constitutions of
the various vesponsible government Colonies, with the
exception of Newfoundland, in which the power is memely
inferred, probably incorrectly, from the Royal Tnstructions
to the Governor, by which he is forbidden to assent to
certain categories of Acts unless a suspending clause is

(a) Practically this is never done save on ministerial advice. ' CfNew
Zealand Gazette, 1878, p. 912; below, p..183,.
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inserted, providing that the Act shall not come into force
until the approval of the Crown shall have been signified in
the colony. The power is a eurious one, and has no exact
counterpart in the English. Constitution: it is not at home
competent for the Royal Assent to be withheld for further
consideration ; le »oi s’avisera was the appropﬁa‘ce term for
“the refusal of the Royal Assent. Nor is the Governor for-
bidden, over and above the power of reservation, to consult
with the Imperial Government, before exercising his power
to assent to, refuse assent to, or veserve, a Bill.  There is no
compulsion on the Governor to delay assenting : all that he
is bound to d8 after a Bill is presented to him—and every
Bill should be presented to him by constitutional practice
immediately after it has passed both Houses—is to declare
his intention as regards it with no more delay than is
essential for the proper exercise o his duties as an imperial
officer.” -

- The Instructions given to the Governor are expressly con-
templated in the Constitutions of every responsible govern-'
ment colony, except the Commonwealth of Australia, where
the Governor-General is required (b) to assent, refuse assent,
or regorve g Bill; according to his own diseretion, but subject
to the provisions of the Constitution. That provision’ does
not, however, exclude the sending of instructions (¢} to the
Gtovernor-General from the Imperial Government, because the
Grovernor-Greneral remains an imperial officer, and his instru-
ment of office, the Royal Letters Patent constituting the
posd, require him to obey any instructions he may receive
from his Majesty, that is, from the Home Government. Or,
from amother point of view, the diseretion he is by law to

(2)-Bect. 58 of Constitution. - Cf. Parl. Papers [Cd. 435587, p. 7.

(¢} As suggested by Harrison Moore, Commonwenith of Austratia, pp. 96,
97 ;- of. pp. '229; 230. Similarly a Governor may reserve on ministerial
advice, see Parl. Papers [Cd. 33397 ; contra, Todd, Parl. Govt., pp. 518-521.

K. i ‘ N
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exercise is not his personal ]udgment as an 1nd1v1dua1 but his
* judgment as an imperial officer. , .

The cases in which reservation is to take place may either
be enumerated in the Constitution, or left to be set out in
the Royal Instructions. The difference between ~the two
methods of procedure is very considerable; in the former case
the restriction prevents any law which may be assented to
inadvertently having any legal effect ; it can be successfully
challenged in the Courts. In the latter case there used to
prevail much doubt as to whether the restriction on the
Governor’s right of assent was merely a direction to the
Governor, the breach of which made him liable %o the censure
of the Crown, or the omission of an essential part of the duty
of legislation, which rendered the whole law invalid., The
matter was finally cleared up only by the Colonial Yaws
Validity Act, 1865, which glaid it down that the validity of
any law should not be affocted by disobedience of the
Grovernor to any instructions given otherwise than in the
Instrument of the Constitution authorising him to assent to
laws. The modern rule, therefore, includes in the Constitu-
tion Act those cases of the highest importance, in which the
reservation is urgently required, leaving to the Instruections
cases in which less importance attachos to reservation. The
latter course has the decided advantage of avoiding the
difficult questions which might arise as to the validity of Acts
" which might be regarded as falling under the Instructions,
but which in the particular case seems hardly of sufficient
. importance to need reservation. B

The classes of Bills which a Governor is reqmred by his
Instructions to reserve vary somewhat. - The following is the
list as it stood in- the Instructions of 1892 in the case of the
Australian State (then Colony) Governors, and to New
Zealand :—(1) Any Bill for divoree; (2) any Bill whereby :
any grant of money or land, or other donation or gratuity, is
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made to the Governor; (3) any Bill aﬁeoting‘ the curreney of
the state; (4) any Bill imposing differential duties (d);
(5) any Bill affecting the control or discipline of the land or
sea forces of the Crown in the state (d); (6) any Bill the
obligations of which are inconsistent with freaty; (7) any
Bill of an extraordinary nature and importance, whereby the
royal prerogative, the rights and property of British subjects
not residing in the state, or the trade and shipping of the
United Kingdom and its Dependencies may be prejudiced ;
and (8) any Bill to which the Royal Assent has already been
refused, or vshich has been disallowed by the Crown. In
addition, the = Australian  States Constitution ~Act, 1907,
requires the reservation (¢) of all Bills altering the Constitu-
< tion of-the legislature and the salary of the Governor.
Practically the same Instructions are in force in the Trans-
vaal and the Orange River Coldny (), with, in both cases,
the additional Instructions contained in the Letters Patent,
and "dierefore part of the law of the colony, that there shall
‘be reserved any law by which persons not of Huropean birth
or descent may be subjected or made liable to any disabilities
or restrictions to which persons of Buropean birth or descent
are not also subjected or made liable, and any laws affecting
the Constitution of the colony.  Both in these Letters Patent
and the Australian States Constitution Act there are inserted
provisions permitting the Governor to assent, if he has
“previously received instructions to do so, in each particular

)

° {(d)y Omitted in the State Instructions of 1900, consequent on the legislative
power ‘in these matters: beéing transferred to the Commonwealth.  See
Harrison Moore, -Commonwealth of dustralia, pp. 380, 381.

e Unless the Governor has received permission to assent, or unless the
Bill is a temporary orie’and drgent. - The Instructions permitted assent if the
Governor had obtained permission from the Secretary of @fme or the Bill
contained & suspending ¢lause, or was urgent and not repugnant to the laW
of England or contrary to treaty. g

(f) Instructions of Dee. 6th, 1906, and June.5th, 1907.

N2
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ease through the Secretary of State. This provision is
obviously convenient, though no provision is made to show- -
how such Instructions are to be proved, and in certain cases
the effect to be placed on the Instructions given might vary.

In Natal the list of subjects for reservation is the same as
in the Transvaal and the Orange River Colony, but the rules
are contained -entirely in the Instructions of 1893, and that
relating to amendinents of the Constitution is omitted, though
no doubt it would in any case of substantial alteration be
adhered to. In the case of the Cape the list is further
shortened by the omission of any reference Jo differential
legislation against native races; the reason is that theve is no
distinetion of colour in the Cape franchise, and that therefore
the Imperial Government has not the same need to consult
the interests of the natives. The Newfoundland Instructions
of the 28th March, 1876, resemble those of the Cape, there
being very few natives in the colony.

In the three romaining cases, those of the Commonwealth,
Canada, and New Zealand, no formal Instructions at all are
given to the Governors-Gtencral and Governor as to reserva-
tion in recognition of their status as Dominions.  The
alteration was made in the case of Canada, in the new
Instructions issued in 1878 fo the Marquess . of Lorne (g).
It was argued by Mr. Blake, on behalf of the Canadian
Government, that the power of reservation was undesirable,
and that the constitutional relations of the Dominion and the
Bmpire would better be maintained by the completion of
legislation in Canada and disallowance afterwards, if such
disallowance were deemed estential in the interests of the
Empire. This argument was not fully accepted, since, in
point of ‘fact, the inconvenience of disallowing legislation
actually in force is extreme, and would cause almost any Act -

(9) Canada Sess. Papers, 1877, No. 13 ; 1879, No. 14, 181.
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to be aeeepted mther than invoke the disadvantages of upset-
ting a colonial law in operation, but it was felt to be unneces-
sary to specify the classes of Acts to be reserved, leaving the
matter to decision in individual cases according to the im-
portance of the Aect in question for the Empire. Naturally
the Canadian model was followed in the Instructions of
29th- October, 1900, to the Governor-Gleneral of Australia,
and-in the new Instructions issued on 18th November, 1907,
for the Dominion of New Zealand (%). In one case, however,
in -Australia, reservation is essential under the Constitution
Act (1), namely, in cages in which the Parliament limits the
royal prerogative of granting special leave to appeal fo the
Judicial Committee of the Privy Council from the decision of
the High Court® of Awustralia, while in New Zealand, Bills
amending the composition of the legislation require reserva-
tion under Imperial Act. Tu n® case need a Canadian or
- Newfoundland Bill be reserved under the Constitution.
A reserved Bill in all cases, save those of Natal and New-

foundland, where no limit is fixed, must be assented to by
Order in Council within two years from the date on which it
was presented to the Governor for the Royal Assent, or else it
becomes utterly null and void.  If the Bill is required by an
instrument having the force of law to be reserved and is ot
reserved, then the assent is a meve nullity, and the assent
of the Orown cap, as has been done in several Australian
cases prior to 1907, still be conveyed in the same manner as
if the assent has not been given by the Governor, the Order
in @ouncil expressing assent merely reciting that the Bill had
been presented to the Governor for his assent and ignoring
the error made in assenting.

But even if an Act has properly, as far as legal reasons go,

(k) New Zealand Gazette; June 11th, 1908; Harrvison Moore, Commonwéalth
of  Awstralia, pp. 371—373.
. {3): Beet. 74..- For New Zealand, see 20. & 21 Viet. ¢, 53, 8. 2; above, p.90.
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received the Governor’s assent, there remains to the Crown
the power of disallowance within a period usually now limited
to two years from the date of the Governor’s assent. In the
case of the Commonwealth, however, the period is one year,
and in the case of the Australian States, the Cape, Canada,
and New Zealand, the date runs from the date of the" receipt
of the Act by the Secretary of State, a reminiscence of the
time when Australin and the Colonies generally were even
further away from the United Kingdom than they are
to-day. In Newfoundland, again, no limit of time for dis-
allowance is prescribed, in accordance with the slder practice,
though the established custom is to disallow within the period
of two years, which has become to some extent a sort of form
in this connection. The time may seem somewhat long, but
it has a real significance (). In any Aect there is usually
only one point or two wllich vequirves alteration, and the
Tmperial Government can ask for amendment in “certain
details, and the amendment can be earried out in the next
Parlinment, and the Royal Assent formally given-to both
Acts, while, il the Parliament will not amend, the Act can
after all, if there bo suflicient ground, be disallowed. It is on
overy account undesitable to disallow colonial laws, and often
it is possible to secure suitable amendment.

The rules for reservation apply to laws passed by the
Parliaments of the provinces of Canada, but the authority by
which they are disallowed is the Governor-General in Council,
instead of the Crown in Council, and the period allowed for
disallowance is one and mnot two years. There have mots
however, been apparently any Instructions issued to the
Lisutenant-Governors as to the power of reservation, though
the practice is usual to reserve Billsas to the constitutionality

(/;) In the case of the Canadian provinees, the limitation to onéyear seems
in practice decidedly inconvenient. - For the Commonwealth, see Oonstltutlon,
< p.59; and cf. 48 & 49 Viet. e. 60, 5. 18.



- the oontrol of the Crown: at present and for a long tlme to
~come Omwn_. colony government will be inevitable in that
- island, but the growth of a responsible government under.

L]

the control of the Commonwealth will be of great interest.
The same problem will probably be seen if the Common-
wealth takes over the northern territory of South Australia; -
but there responsible governmet will begin at once, and a
new set of problems will commence, unless the Commonwealth
administers the country as a province. ‘

In administration the control of the Imperial Government
is naturally much less effective than in legislation, for which
definite provision is made in the Constitutions of the Colonies,
and for giving effect to which there are available the Courts
of the Colonies and their power. In the case of executive
action there is merely the Governor, who has no real eontrol
of any public officer, and who in effect cannot do any execu-
tive acts effectively without ministerial aid. The method in
which a Governor can act therefore lies in his power of
selecting a new Ministry, if he wants anything done, which
of course is by no means always possible; or—what can
always be done—by refusing to act at all, and so inducing
Ministers to reconsider the position in cases where such

reconsideration is possible.

{0y Todd, Parl. Govt., pp. 587 seg. See 30 & 31 Vict. ¢. 3, 5. 90,




“thei early da,yq of responsible government Was erroneous or
" contrary to the best principles of responsible government
~The process of growth was a slow one, and if the Tmperial
Government exercised in some cases a degrge of control
which was unnecessarily strict, the colonial Parliaments used
to legislate with a light-hearted disvegard of the possibilities
of legislation which would now be regarded as at least as
ridiculous as the over solicitude of the Tmperial Government.
The lists of subjects mendioned above as requiring reser-
vation in certain Colonies may serve as a convenient guide to
the consideration of the gradual emanecipation of the colonial
Parliuments from imperial control over their legislation. The
facts may Do grouped under the heads there indicated, with.
the addition of that of the tieatmoent of public-dands, which
has gained a now significance because of the revival of pro-
visions affeeting the control of the land poliey in the new
Colonies of the Transvaal and the Orange River. - This topic
may be considered first, and then in order those of (b) divorce
legislation, (c) ewrrency, (d) differential duties and trade
relations, (e) merchant shipping, (£) nmilitary and naval matters,
(g) immigration, (b) native policy, (i) legislation affecting the
prerogatives of the Crown, and (j) legislation affectmg pemom
resident outside the Dominion.
{(m) The converse is becomiﬁg more. common. . Contrast the reply to a
resolution from Canada in favour of home vale for Ireland in 1882 {Parl.
Papers [C. 32947) with that in 7903 [Od. 1697]. ~Moreover, miore properly,

the Cape and New Zealand objected to Chinese labour in 1904; but both
these. Dominions had sent troops to South Africa’; see Chap. XVIL
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, 1nterferenc Qf the Impenal Government These pro _
were regarded as necessary because of the fact that the land

settlement policy was one directed in imperial interests, and

not in any way desired by a substantial minority of persons -
in the Transvaal, and by the great majority of the people of -
the Orange River Colony. The settlers had great difficulties
to face, they were in many cases not experienced in the
peculiar troubles which attend a farmer in South Africa, and
the great depyession inevitable as the aftermath of war led
o their gettmg deeper and deeper into difficulties. Dus
~allowance for this fach was of course made by the government
“as long as the Colonies remained Crown Colonies, but there
was naturally a risk lest when the government fell into the
hands of those who were nott in favour of the scheme
 originally, the settlers should be treated rather in accordance
with their strict legal rights than in the somewhat generous
manner in which they were dealt with by the colonial govern-
ment. In both colonies there are, therefore, set up for five
years boards, which will be appointed by and hold office at
the pleasure of the Governor and will be quite independent
of Parlament, having a staff entirely under the control of the
board.  For the time of its existence the board will be able
to remit in any necessary cases instalments of purchase-
money, &c., and generally act towards the settlers in the same
way as did the colonial government under the old régime.
«Birt not only will the scheme come to an end at the termina-
tion of the fifth year from the initiation of the board, but
arrangements may be made for the determination of the
functions of the board at an earlier date, if the government
of the colony, with the consent of the Governor and the
approval of ‘a Secretary of State, can make an agreement with
the board for the settlement of the question. Adfter either



~ be tr nsfened to the Grovernor in eouneﬂ ‘th
" colonial Mmlstry ). ~
Save i in these exceptional cases, the power of oontrolhng
~ the land policy of the Dominions has long since been
renounced. It was, indeed, argued with eonsuiemble force -
in the early days of the colonisation of both North America
and Australia (») that the duty of the Imperial Government
was to keep the waste lands of the Colonies under its own
control ‘as trustee for future generations, and not leave the
disposal of the natural resources of the men.g to the small

bodies of settlers in the Clolomies. But it was soon realised
that the Colonies wonld not accept this mode of procedure,
and that their development required them to be put in
possession of the revenue to be derived from the lands, and
in 1847 a full surrondor was made of the lands of the Crown
in the province of Canada, and in 1852 the right of the
Colonies to appropriate the revenues of Crown lands was
recoguised by Act. In 1855, after much oonSidemtion, it
was decided to entrust the responsible government Colonies
of Vietoria and New South Wales, Tasmania, and South
Australia with the full power over the waste lands, and on
the creation of Queensland in 1859 the same rule, of course,
applied.  In the case of Western Australia the Constitution
Act of 1890 enacts that the whole control of the waste lands
and the profits arising from them shall be vested in the
legislature. Similar powers were conceded to the Colonies
in South Africa on the grant of self-government, while it ise
significant that while Newfoundland possessed full control

(#2) For the details of the lands and funds handed over: to the control: of
‘the boards in either colony, see the Tramsvaal Letters Patent, Dec, 6th,
1906, Clause 52, and the Orange’ River Colony Letters Patent, June 5th,
1907, Clause 53.

(w) . Cf. Jowrn. Royal Soc. of Arts; lvi. 387 ; Dllke, bid. 344,
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over her lands, all grants of lands on the treaty shore up to
1904 were made subject to the treaty vights of the F'rench,
an example of imperial execufive interference in a province
long before generally surrendered to the colonial legislature
and government on grounds of treaty rights. But in the
Letters Patent of the Colonies, with the exception of those of

Canada and the Commonwealth, the omission from the
- former being due, as usuval, to the suggestion of Mr. Blake,
the Governor is empowered to grant out the lands which
may be lawfully granted by the Crown in the colony. As a
matter-of faci;, this power, if ever used, would be exercised
entirely on ministerial advice, but in the Dominions the
system of granting land is minutely regulated by Act, so that
‘htﬂe or no aotlon is ever taken under the Letters Patent (o).

(b) In'the case of divorce there is a real meaning in the
provision for reservation even at ? the present day, when the -
old practice of endeavouring to regulate the marriage law of
the Colonies . in ‘harmony with the ideals of the  United
Kingdom has disappeaved. At that time  Dedeased” Wives’
Sisters Marriage Bills were freely disallowed on grounds -
which were certainly madequate ; but the whole question ‘was
' finally settled by the decision, first, not to disallow such Bills,
then in 1906 to legislate in the Imperial Parliament to
remove the one disability attaching to children of such mar-
riages in the United Kingdom, viz., inability to inherit land
‘@b intestato, and finally, in 1907, the recognition of such

. ilmarrlages as Jegal in the United Kingdom. But, in the case

, there would be obvious objections to the carrying

of alarge class of persons who wers legi
coording to _colonial -law,

ihon fNew Zmlahél, ol u; 3
- Hughes, T, By LR

y of dlvorce in the Colonies which Would result: :
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according to English law. By the striet rule of the English
law that domicile is necessary to give divorce jurisdiction, a
" colonial Court can only in the eyes of the English law divorce
persons domiciled in “the colony, so that if-colonial laws
permit the divorece of persons mot so domiciled, the persons
concerned, if they remarry, will be liable to prosecution for
bigamy in Englaund under the Act 24 & 25 Vict. ¢. 100, 8. 57,
just as much as people who obtain divorces in foreign
countries in which they are not domiciled. As a matter of
tact, up to the present the divergence between the classes of
cases in which the colonial Courts will granf divorce and
those in which the English Courts will do so 18 not serious
as regards domicile; the substantial difference lies only in
the development given in the Aocts and in the Courts of
Australia and New Zealand to the doctrine of the deserted
wife whose husband has changed his domicile. It is now
apparently established law all over the Australasian Colonies(p)
that the Courts will vegard such a wife as retaining her
domicile for purposes of divorce at least. But it remains to
be seen how far that view will be carried. It can be sup-
ported on various grounds: it may be held that there is no
evidenee before the Court in such casesto prove the change
of domicile, since the usual form of the action is merely proof
of desertion, and there is no need to assume anything in
favour of a defendant in such a case. Moreover, the English
law on the subject mainly consists of dieta, none of which
are conclusive in the matter. In other respects the Colonies
go far beyond the divorce law ; but no interference is prac-.
 tised with their laws on that ground, as it must be a matter -
for the local parliament to decide how far they' '
‘the: anc‘k'ty of matnmomal rela‘mons, and the law

t m*ker Y., Parker, 5 0 L ‘R v 391
9, ‘which assert the. doctrme ‘of ‘do
1N AZ‘ L R 201,
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allows divorce to be for any reason sufficient in the Courts of
the husband’s domicile (g). ‘

(¢) The question of currency is one of peculiar imperial
importance, and-is further reserved for the imperial control,
because it affects a prerogative-of the Crown, which, not
being of a properly legislative nature, can be and has been
exercised in-Colonies where the Tmperial Crown has no power
of legislation. The prerogative has been, however, ever since
1870 converted iuto a statutory power by the Coinage Act of
that year, save in respect of India and Canada. FExcept in
India, the only coins issued in the Empire are those struck
at the Royal Mint in England, or at the three Australian
branches at Perth, Melbourne, and Sydney, or at the newly-
created branch in Canada at Ottawa, the Colonies paying the
expenses of the maintenance of these branch mints, which are,
however, under the sole control ef the Tmperial Government
through the Royal Mint. It is now contemplated to mint
silver token coins at the Australian mints. Up to the present
such coinage has always been minted in England, the profits
accruing to the Imperial Government, which, however, has
the responsibility for the regulation of the coinage generally,
and the replacement of light coins, gold or silver. For
British Dominions which use other than ordinary coins, the
supplies are made by the mint, the colonial government in
that case paying the expenses and receiving the profit. ~Any
eolonial Parliament might legislate on this question, but no
such legislation has taken place since 1870, even in the

Commonwealth of Australia, which is perhaps of all Parlia-
~ments most jealous of its powers; while in 1905 a Transvaal
Act which purported to regulate coinage, though not contain-
ing anything incorreet in point of principle, was disallowed
on the ground that the more proper procedure was by Order

() Cf.. Dicey, Conflict of Lows, pp. 805, 838 seq.
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in Council under the Comage Act 1870 and a much more
'ob;ectwnable Oanadmn Act was disallowed in 1851. The
Foderal Acts of 1868 and. 1871 presewe the 1oy11 prerogative
intact ().

(d) As rogards the imposition of differential duties, the
control of trade was originally contemplated to be reserved in
the hands of the Imperial Government. It was, indeed, one
of the foew points which Lord Durham in his famous report
assumed would be keptin the hands of the Home Grovernment,
and as late as 1842 that government framed a taxiff for
Canada. DBut everything was changed by the introduction
shortly afterwards of the principle of tree " trado, which
rendered it necessary to leave to the Colonies full freedom of
action. Aceordingly, in 1840, an Act was passed by the
Tmperial Parliament to enable the Colonies in North America
to reduce or repeal dutios placed on foreign imports by Acts
of the Lwperial Parbament. Tn. 1849 this concession was
followed by the repeal of the Navigation Acts, which
vestricted the trade of Canada, and in 1857 and 1869 full
power was given to colonial legislatures to regulate their
customs establishments and the coasting trade. At first,
however, the Tlome Government was unwilling to adopt the
principle of intercolonial preference either in Australia or in
North America, and it was not until 1861 (s) that the
pringiple ‘of intercolonisl preference was allowed in North-
America, and until 1873 that it was sanctioned in Australia (7),
while the last vemains of the restrietions on differential duties
imposed by the Constitution Act of 1850 on the Austrakian,
Colonies only disappeared under an Imperial Aect of 1895.
In 1859 oceurred the last attempt to intervene in the matter

() Canada_ Sess. Papers, 1870, No. 407 ‘of.” Jenkyns, British Rulé and
szsdwmon beyond the Seas, pp. 28 seq. : Chalmers, Colvivial Currency, Chap. I1.
Cf. Canada Sess. Papers, 1869, No 47,
(t) 36 & 37 Vict. ¢. 22 ;. Parl. Papers [0, 576], {C. 703].
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of the Canadian tariff, when the Canadian Government
declined absolutely to permit interference unless the Home
Government were prepared to undertake the responsibility of
the administration of the country (u); while in 1879 the
Home Government recognised the sole right of the colonial
Parliament to decide upon a protective tariff, and were
prepared to assent to a reciprocity treaty with the United
States, had that Power been willing to arrange one (z). '
Despite the disappearance of these formal restrictions on
the freedom of colenial action the Imperial Government has
established the doctrine (7) that no colony shall accord to any
foreign eountfy any preference which she will not also accord
to the British Dominions, while no colony shall accord to any
other colony any privileges which are not also accorded to
the United Kingdom.  Accordingly in 1890 the Home
Government, while permitting the negotiation of & treaty =
between the United States and Newfoundland for the grant
~ of mutual prefelenee, declined ultimdtely to ratify it, because
of the protest from Canada that the passing into force of the-
treaty would prejudice the Dominion in its efforts to secure
a similar treaty with the States. In 1902, however, the
government,_had altered its attitude to the extent of being
ready to allow ‘the ratification of a similar treaty eonduded
in that year with the States, despite the fact that its oommg
- into oper '10n m1ght have been prejudicial to the interests of
Canada, o }

ound that it would not be ]ustlﬁable to. -
l»st of the one eolony to the o’cher but the
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of 1894 and 1902, where also the doctrine was laid down
that efforts should be made to leave the Colonies free to
conclude what arrangements they liked with the mother
country and each other in tariff matters, without having to
make the same concessions to foreign Powers. This led, in
1895, to the removal of all restrietions on“the-levy .of
differential - duties in the Australian Colonies, aund to the
denunciation, in 1897, of the Belgian treaty of 1862 and the
German treaty of 1865, under which the Colonies were
bound to give these Powers and, necessarily, all most -
favoured nations, the same concessions as might be accorded
to the mother country («). Under these prnciples there
have been granted preferences to the United Kingdom by
Canada, the South African Customs Union in 1903, and, in
the same year, by New Zealand, and also, in 1907—8, by
the Commonwealth of Ausfralia.

Another application of the same principle may be seen in
the recent Canadian action arising out of the treaty of 1907
with tho French Republic. As soon: as it comes intoeffect,
a Canadian Act of 1908 provides that all the privileges
granted to PFrance will be automatically extended to the
British Empire without conditions, while the tariff concessions
made to France are so Hmited as to injure-aslittle as possible
British trade. Similarly, the customs agreement between
South Africa and New Zealand gives the contracting parties
no higher privileges than are aceorded gmtls to the United

- Kingdom. ,
{e):In the matter of merchant slnppmg full power Jvas,
iven to the Colonies to regulate their coastin rade a8 far -
back as 1869, and that power has also bee
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of the Merchant Shipping Aect, 1894, to apply certain provi-
sions of that Act to vessels trading with the colony to which
the provisions in question would not otherwise apply, and the
whole series of powers gives the colonial legislature full
control over all shipping which can be called Jocal.  More-
over, the Merchant Shipping Aects of the United Kingdom
give the local government full power over all matters of
importance, such as the securing of the seaworthiness of
vessols trading to the colony, and so forth. The principle
has been that the Imperial Goovernment reserves to itself the
“right to control vessels on the high seas, while leaving to
colonial control the management of vessels which are really
local. . Claims have, however, been put forward récently by
colonial ‘legislatures to control all vessels which trade with
the eolo'n'y.' The New Zealand Parliament has legislated,
malking vessels which trade with s\ustralia and the Western
Pacific fall, in certain respects, under the control of the
Dominion Parliament; while the Navigation Bill, as intro-
duced into the  Commonwealth  Parliament in 1904, was
calculated to ‘assert in many respects full ‘eontrel over all
ocean-trade ‘ships. The oufcome of a long correspondence
between the Home and Colonial Governments on the matter
was the holding of a conference between representatives of
the three governments concerned in London in 1907, when
various principles were agreed on in order to minimise the
likelihood of the conflict of the legislatures. It was agreed
~that the regulation of the coasting trade included the power
to regulate, in shipping matters, any vessels which took up
cargo or passengers at an Australian port or New Zealand
port in- order to set them down at another port in -the
same colony, except only in such cases as the passengers or
goods might be being conveyed on through tickets from
oversea.  ~In addition to vessels engaged in the coasting-
trade while so engaged, the colonial legislatures were also

K. 0
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to control all vessels registered in and trading to the Colonies,
leaving to the Imperial Parliament the control of all other
vessels, including vessels whose trade was purely oversea
trade and coasting vessels, after they had left the colonial
waters. This arrangement excludes from the power of the
colonial- legislatures all vessels trading merely between the
Colonies of Australin and New Zealand and the Pacific
Islands, unless they actually engage in the coasting-trade.
In the case of vessels subject to the legislative powers of the
Colonies, the Merchant Shipping Act, 1894 (¢), requires that
there should be made no difference between the vessels regis-
tered in. the colony and other British ’vesselt;; and the con-
ference accepted  this principle, fogether with = the - other
principle that in no case should foreign vessels be placed in
the DBritish Dominions in wmore favourable position than
British vessels (/). The guestion of legislating on the lines
of these resolutions is still under the consideration of the
Dominion Governments.

In one respect a somewhat extraordinary power has been
given to Australin—the right to enforce the laws of the
Jommonwealth-as o whole, and not merely thosesreferring to
matters of shipping, on board every British-vessel whose first
port of clearance and port of destination are in the Common-
wealth. The exact force of this provision has just been
decided to be to put the laws of the Commonwealth in
force on'every vessel which goes on a round journey (however
far afield) from one Australian port to another (¢).

(f) While the control of the Imperial Governmenf in
matters of trade and shipping remains a living factor id the

(¢) Sect. 736.

(@) Parl. Papers [Cd. 24837, [Cd. 30287, [Cd: 38267, [Cd. 88917, [CA. 43567;
for the conference -[Cd. 385667]; and see my article, Jowrn. Soe. Comp. Leg.,
1908. ' ,

(e) Merchant Service Guild of ‘Australusia v. Archibald Currie: Prop., Ltd.,
5 C. L. R. 737, of. 63 & 64 Vict. €,/12, s. 5 ;48 & 49 Viet. ¢. 60, s. 20.
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relations of the colonial governments and the Imperial
Government, the control of the latter over military and naval
affuirs has steadily diminished (), until it is now no more
than a right -of advising colonial governments, when that
advice is aékedrfor. In time of ‘war the situation would be, .
of ooiirse; entirely altered, if the course of events should cause
the colony concerned to become involved in hostile. operations.
The eommand of the eolonial forces would then doubtless be
conferred on the imperial officer sent out to command the
regular troops employed in the colony. Power to do this
exists in all the self-governing colonies which  maintain
m1hta1y foroes Ou the other hand, the power would only
be exercised on the advice of Ministers. It would be impos-
sible to exercise such a power against the wish of a colonial
Ministry. If the war did not result in the employment of
- military forees from the United &Kingdom, the control of the
*Tocal forces would, of course, rest with the local government
exactly ‘as 'in time of peace, though the local government
would no doubt consult with the Imperial Government as
to the use to be made of its forces in the conduct of the war. -
‘Further, in case of a war in which the local forces could be
spared, part theleof and any volunteers who might desire to'
setve with the imperial forces would be allowed by the local

governthent to- join these forces and to serve under the

command of the Imperial officers commanding.

This-state of affairs is fully recognised -by the Army Acts
of the Imperial Parliament. A colonial force is governed
sadely by its own colonial law, even when on active service
with the imperial forces, unless the local law makes no

“provision for the discipline of the troops when on such active
service; in ~which “event the previsions of the Army Act

(f) Of.-Harrison Moore, OOIYLWLO%UM@%Q if- dustralia, p. 222 and eof. the
position of the Crown towards the army ‘af home claimed in Queen: Victoria’s
Lotters; i1, 296, 207, - )
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apply (9). This is a case where colonial legislation is given
by lmperial Act an extra-territorial operation, as otherwise
the local Act could merely govern the acts of the troops
within the colonial limits themselves. There are, however,
obvious advantages in securing similarity of law for all
troops on active service, and possibly this may be arranged
by simultaneous legislation in the several colonies or' by
imperial legislation with the consent of the Colonies (%).
Some  modern - illustrations of usage may be given.” We
may vegard as completely antiquated the claim of the New
Zealand Government in 1864 to exercise command over
the actions of the imperial troops situated in the colony.
The Imperial Government then emphatically “repudiated
the theory that any colonial government could  control
imperial forces, and entercd shortly afterwards in a resolute
effort to induce the colonial governments to supply themselves
with forees of their own, or at least to pay the cost of the
colonial = establishments of imperial troops. This course
received the formal approval of the House. of Commons on
4th March, 1862, when it was resolved that while the House
fully recognised the claims of all portions of the British
Empire to imperial aid in their protection against perils
arising from imperial policy, it was of opinion that self-
governing colonies should undertake the main responsibility
of providing for their own internal order and defence, and
ought to assist in their own external defence. ~As a result,
in 1873, the Under-Secretary of State for the Colonies was
enabled to say in Parliament that the garrisons in #he
Colonies were almost entirely maintained for imperial pur-

(g) Army Aect, 1881, s. 177. On the other hand, the Army Act alone
regulates the conduct of imperial forces engaged in operations in the colony;
though colonial legislatures, under gect. 169, have a limited power of suiting
minor provisions of the Army Act to the circumstarices of the colony.

(%) Cf. Australia Defence Act, 1903, s. 65; Canada Militia Act, 1904,
s. 74 ; Natal Militia Act, 1903, s. 57.

i
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poses. There are still, however, imperial garnsons in South
Africa, due p11mar11y to the need of securing the tranguillity
of the Colonies from native insurrection, and only in a very
secondary degree required against foreign attack. On the
other hand the Canadian Government has assumed the full
responsibility for the garrisons of Halifax and Hsquimalt,
which up to the time of the South African war were always
garrisoned by 1mperial troops, as part of the 1mperia1 defence
system (7).

The necessity of the Governor acting on mlnlsterlal
advice, in thgrmatter of placing the colonial forces under the
command of the imperial officer commanding in South Africa,
was strikingly illustrated in the case of the dispute in 1877
and 1878 hetween the Governor of the Cape and the
Molteno Ministry (k). The latter asserted that the Governor
was bound to accept the advic in military matters of his,
Ministers, and- proceeded to invest the- local commandant
with full powers of independent action, denying the right of
the Governor to interfere, and in' particular to place the
colonial  forces under the command of the officer com-
manding the imperial forces (2) ; indeed, they deprecated the
use of “the imperial forees at - all, as tending to depress the
colony, under the apprehension of imperial domination. The

‘GoVerhor, in' view of the refusal of the government to
accept his. -advice “and their -insistence on acting as if
‘he were a cypher, dedlining to resign, and declaring

that they alone were responsible to Parliament, decided

(i) Parl: Papers {Od. . 25651... 'With the disappearance of imperial troops
the administration of the government, in the Governor-General’s absence,
has passed to the Chiex Justice.

(k) Cf. Harrison: Moote, Conmmonwealth.of Australia, pp. 221223 ; Todd,
Pari. Govt. pp. 380 seq.

{(#) The power-is given in. Anstralia, by the Defence Act; 1903, 5. 53, to
the Governor-General, not theé;é vernor-General in Council,” and so ‘with
other Acts. - But this hasno:s _significance.
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to dismiss his government and to appeal to the people.
Fortunately, the new government under Mr. Sprigg succeeded
in obtaining a parliamentary majority and so vindicated the

action of the Governor, which also received the full approval '

of the Secretary of State, who laid stress on the fact that
the Governor, as Iligh Commissioner for South Africa, had
a responsibility greater than that of Ministers, which should
have inclined them all the more to accept his advice in a
matter in which great interests were involved, and when
success in the war against the Kaffirs could only be expected
from unity of counsels and efforts. ~On the other hand, the
constitutional doctrine seems to be clear that the use of
colonial forces can only be ecarried on with the assistance of
Ministers, and this view was asserted both by the new
government in the Ilouse, when the Opposition, under
M. Merriman, made an attack on the action of the Giovernor,

and also by Sir Bartle Frere himself, who expressly rested |

the justification for his action on the prineiple of the consti-
tutional power of the Governor to inform Ministers that they
have lost his confidence and to summon other Ministers to
office, subject to the necessity of their securing the support
of Parliament. In accordance with this rule, the. colonial
forces in tho South African war, both in the Cape and N atal,
were placed under the imperial direction by the advice of
“the colonial governments. It might, indeed, be argued that
in such a matter the Governor must be entitled on imperial
grounds to overrule Ministers, even if he cannot find another
government ; but this doetrine would involve the theory tifat

the Imperial Government could insist on colonial forces .

taking part in a war, a doctrine opposed to the fundamental
principles of -self-government, which leaves it to a colony to
decide how far it will participate in ‘wars due to imperial
policy. ~Of  course, the Imperial Government: mneed not
defend a colony which will not co-operate to save itself, but
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that is a different matter from claiming a power to make a
colony defend itself under imperial direction (m).

The South African war affords; also, instances of the raising
of troops for voluntary service with the imperial forces in-
the Colonies, a practice which also was seen in the Hgyptian
Bxpedition of 1885 (n), and offers of which were made in
1878.  Further permanent provision for the criticism of
colonial schemes of defence has been made by the creation of
a permanent organisation—the Colonial Defence Committee—
 which réceives - reports  on the “defence of the -several
Doniinions, apd, 1n accordance with the wishes of the colonial
governménts, offers freely comments on any questions of
importance. © The Commiftee works in co-ordination with a
still more authoritative - body—the Committee of Imperial
Defence (0)~—which  was inaugurated by Mr. Balfour’s
Ministry, and which jis marked out by the fact that the
Prime Minister (p) himself presides at the meetings, and
thus becomes acquainted at first band with the problems of
the military defence of the Empire. Moreover, the consti-
tution of the Committee is elastic, and permits the addition
of colonial members whenever any matter affecting the
Clolonies 'is under discussion, ] e
" Another means by which the colonial governments are
- kept in touch with the imperial military organisation is in
~ the fact that the officers commanding or inspecting the troops
of the Colonies are often selected frotn the British army.
This arrangement, in the case of Canada, at one time took
* tlf% shape that the Militia Act rendered obligatory on the -
government the appointment of a British officer to command
the“,forcyes’.' This plan did not work satisfactorily, as the

(m) ’:’quZ.’ Papers [C: ‘2079]{
(n) Tbid. H. C:207,1884-85.
sAnson,  Law of the Constitutio
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officer always had difficalty in realising his position as servant
for the time being of the colonial government and not an
imperial officer. In the result, after much frietion, the
Dominion Government in 1904 dismissed by Order in Council
the then commander, Lord Dundonald, as in his eagerness to
secure the efficiency of the militia, hé had made what prac-
tically amounted to attacks on the Dominion Government.
In the place of the office of General Officer Commanding was
instituted that of a Militia Council with an Inspector-General,
who may be either appointed from the Canadian or from the
British army. A similar Council has been ingfituted in New
Zealand since 1906, and one of the members is an officer
from the British army, whose experience is thus {reely put
at the ‘use of the Dominion Goverrniment, while the post of
General Officer Commanding has been abolished. - In 1901
the Commonwealth Goverment appointed General Hutton
to be General Officer Commanding the Commonwealth forces,
but the same fatality which seems always to have accom-
panied that office fell to his lot, and in 1905 the post dis-
appeared, a Board of Defence taking the place of the General
Commanding (¢). In the Cape and in Natal the oolomal .
forces are now commanded by colonial officers.

In the event of the conduct of military operations by a
colonial government within the colony for the preservation
of internal order, the Imperial Government will assist if
necessary, but in that case it necessarily obtains the right
to interfere in the terms of settlement of the question con-
cerned. This was the case in New Zealand as long as<hee
wars against the natives there were conducted with the help
of imperial troops, and similarly in the case of the disturb-

»-(g): Proposals for compulsory paval and military service sre now under the k
conmdera.tlon of the Commoniwealth Parlinment, which contemplate that, if
. volunteers from ‘Australia engage on active service abroad. with’ the imperial

" forces, Lhey will fall under the Army Act, 1881

( see Parlmmentwy Debates,
1908, Noa 8 and 9. : o
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ances and wars in South Africa. In the case of Basutoland,
annexed in 1871 to the Capo, disturbances became ‘acute in
and after 1878, when the Cape Government endeavoured to
enforce the disarment of the tribes. In this attempt they
practically failed, and peaée was “only restored’ on the
mediation of the Home Government, resulting in the
disannexation of Basutoland and the coming of the Basntos
under the immediate control of the High Commissioner for
South Africa. In the case of the native rebellion in Natal,
which broke out in 1906, the Imperial Government were
prepared to gize help if necessary, but active assistance was
 not required, though in fact the Imperial Government did
afford help by keeping all their forces still in the colony
where their presence assured the rebels that in the long run
the Natal® Government ‘had the support of the Imperial
Government. It is indeed impoSsible in fact, however much
so in theory, for the Imperial Government to dissociate itself
from the Colonies, and - therefore in the long rum, however
muech it may- dislike the responsibility, the burden” of any
colonial -military action may fall upon it. ~The same ‘con-
sideration applies with greater force to naval arrangements,

and while local” navies cannot be considered other than -

valuable, xt i essentlal that the Colonies should consent in
;tlme of w

y constltutlonal consideration involved: (7)
ther great sphere of 1mper1a1 respons1b1hty i

to put’ their ﬂee‘cs under one cenfral control,
\_ msas‘red on by the Admlralty in the recent: i
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gr'ounds, for the oriental is Wiﬂing to work at wages which

the white population of the Colonies deems inadequate for

a decont standard of life; partly on’social grounds, for the .
oriental is a mystery to the occidental; and partly on

colour prejudice. The existence of the feeling is to a great

oxtent natural and inevitable. The population of all the

Dominions is; without exeeption, small, and in the case of

Australia grows very slowly, so that there is real” danger to

the purity of the race, and, indeed, even to its supremacy, if

uncontrolled immigration takes place. On the other hand

the action is one decidedly unfriendly to thesgreat coloured

peoples, and in particular it is hard to reconcile the exclusion

of British Indians with any theory of imperial citizenship.

The first effects of the fecling made themselves apparent in

logislation against Chinese in Victoria in 1855, but in the

sixtios and seventies the *exclusion feeling seemed to be
dying away, until it revived with great vigour in the

eighties, culminating in various illegalities both in Victoria

and New South Wales and leading to a . general discussion
“of the subject by n conforence of Australian premiers, which
led to uniform exclusion legislation all over Australia and:
New Zealand (s). In 1885 and 1886 similar legislation
was passed in Canada to protect British Columbia, but really
prohibitive legislation did mot becore necessary until 1900,

'hen the tax on. eaoh (‘hmebo 1ntr0duced was. ﬁxed at o
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further Asiatic immigratiOn As China has no treaty right
—the treaty of Pekin of 1860 is unilateral—to have its
sub)eets enter the British Dominions, the exclusion, if harsh,
was at any rate free from any-violation of treaty, and the
Imperial Government consistently declined to interfere with

- Largely on the Canadian precedent, Chinese: exclusion
Acts have been passed by the Cape in 1904 and by New-
foundland in 1906, and the New Zealand legislation has been
strengthened by Act No. 78 of 1907.

More general exclusion legislatiou has been based on the
prineiple accepted by Mr. Chamberlain in 1897 at the
““Colonial Conference. .. It was then laid down that the proper
- mode to secure the exclusion of undesirable immigrants was

- a dictation test in a European language, and after the con-

ference the several Australasian colonies which had passed Bills
of a different character which had failed to secure the Royal
Assent hastened to adopt similar legislation—New Ziealand in
1899, New South Wales- and Tasmania in 1898, The Cape
legislated to the same effect in 1902, Natal again in 1903,
the Transvaal 1n 1907, and the Commonwealth of ‘Australia
in 1901 and 1905. 1In the case of the Commonwealth pro-
test was made by the Japanese Government hecause the act
was stated in Parliament to be directed against the Japanese ;
_but in reply it was pointed out that the legislation did not
in any way discriminate against Japanese and the law was
not disallowed.  But the Commonwealth Government in
1905 -altered the law so as to omit any express reference to a
Futopean language, thus removing any formal ground of
complaint (¢).
Canada has remained outside this legislation and has
steadily counteracted the efforts of British Columbia to pass

{#) Of. also the protest of “the Indian Grovernment against the exclusion of
Lascars from ships carrying the mails under subsidy, Farl. Papers [€d. 16397,
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“Acts on the Natal model. On the other hand, difficulties
have arisen through the uneonditional adherence of Canada
in 1906 to the Japanese treaty of 1894, under which the two
Powers stipulate for the free entry of subjects of- either
country into the territories of the other. By an arrangement
in 1907 made at Tokio by the instrumentality of the am-
bassador and the Canadian Minister, Mr. Temieux, the .
Japanese Grovernment has agreed to secure that immigration
shall not be of such a character as to embarrass the Canadian
authorities (#). ~ The still more important question of the
entry of DBritish Indians has been settled by negotiations
with the Imperial Government, under which the Canadian

Government has decided to order that henceforth all Asiatics -

immigrating must have at least 40/ in their possession on
landing to provent their being left stranded in a country

where the climatic conditfons are not especially favourable, ..

and where the prejudice against their employment is steadily
inereasing (¢). In their reports the Canadian Government
emphasise the duty of considering and aiding the Tmperial
Government in framing their policy.

But even when tho Asiatic is allowed to immigrate, thera
is o tendency to subjeet him to differential -legislation,
especinlly in respoct of factory () Acts and political privileges,
of which he is deprived both in Western Australia and in the
Commonwealth, In this respect there has been considerable
difficulty with Natal. TIn that country there are a very large
number of Indians, introduced for the purpose of the sugar
fields, under contract, who have, on-the completion of #heis
indentures, settled in the country. - After the grant of
responsible - government, steps were taken by Acts of 1894

(v) Canada House of Commons Debates, Jan. 28th, 1908,

(v). See Mr. Mackenzie King’s Report, 1908, préesented to: Canadian Par-
liament ; * Sess. Papers, No. 864 ; Purl. Pagers [Cd. 4118].

(#) For a curious debate on this point, of. Western Australia Parliamentary
Debates, 1905, pp. 98—117.
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and 1896 ’yc‘oéxolude the Indians from the franchise, on the
ground that they were not persons accustomed at home to
representative institutions. In 1895 an effort was made to
secure-that: all Indians thereafter introduced under contract
should return home after the expiry of their indentures or
enter upon‘frersh,contraet's, but the Indian Government inter-
vened, and- insisted -on’ their being allowed to stay if they
paid a licence fee of 3L In 1897 the issue of trading licences
was confined to persons able to keep books in Fnglish, and
the appointment of licensing officers was given to local
- councils, from whose decisions there could be no appeal.
Other similar legistation followed, and finally the Parliament
has - endeavoured to deprive by a Bill of 1906 the Indians of
the franchise " for miunieipalities; and the latest legislation
proposes that further immigration shall cease, and that
all trading licences granted to natives shall be cancelled on
~compensation. ~These proposals are still under considera-
tion, ‘and have mnot yet (1908) been sanctioned by the
Tmperial Government. k
In the Transvaal and the Orange River Colony the old legis-
lation against Asiatics is still largely in force, and the latest
legislation, that of 1907, has forbidden any future entry of
British Indians; the Imperlal Government has allowed the
Act to ec‘lme law in the hope of thus securing better terms
ans already there domiciled, and it is believed to

to secure the entry of a limited number of
: phys1c1ans and priests by executive action. But the problem
of 1mm1grat1on is far from being settled ().

(h) Nor is the complication less in the question of native .
policy. In Australia the matter is not of importance, save in
e Western Australia,, Where, 'a,fter the grant of 'self-govern- ‘

(y) PMZ Papers [Od 3887] chey, Law: of the Constitution, p. 116 n.5
also, on minor dlsablhtles, of, Sonnadere v. Mummpuhty of Perth, 1 W A
L. R 61 v , o '




= has instituted a native department to. contr

206  RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

ment, for a time an effort was made to secure the control of
the native department by placing it under the direct control
of the Governor independently of any Mlmster and making
an.appropriation of 5,000L for its expenses(z). - But the
plan did not work well ; the rest of the government looked
with disfavour on the separate department, and the Ministers
made a series of attempts to induce the Secretary of State to
agree to the placing of the department under ministerial
control. or some years this request was postponed, but
effect was given to it in 1897 after a 'discussion of the matter
with the Promier at the Colonial Conference, and the depart-
ment became part of the ordinary :.1.(11uinistra:tiou, a “definite
approprintion being made towards its expenses; “which are
not, therefore, subject to an annual vote (¢). - In New Zealand,
for a few years after the grant of selt-government, the
Imperial Government rotagned native policy in its own hands,
but in 1363 tho full control was handed over to the govern-
ment, which has distinguished itself by its wise efforts to
benefit tho native race, and which has provided for its repre-
sentation in the colonial Parlinment (4), and, if desired, on
the executive Council.  In Cuanada a separate’ department
and vote Jasted down to 1861, but after that the control was
left with the colonial governments, and on Yoderstion the
Indians became the care of the Federal Govern nt,

~which
,- and
whose management of the Indian question has add Teatly
to its prestige. Newfoundland has a number Esquimos
~in Iabrador to care for, as far as the small resources ok the
';dolo‘rly allow ; steps have been taken to introduce reindeer
“for their benefit, and the government does all 1t can for the
V"L}fpeople. ' ‘

: Consmtutaon L&ct 870 (Rohedule to b3 &54: Vlct

.126).
4y “Pard. Papezs [C 83507« e
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But the real difficulties of the probler’nk appear mainly .in
South Africa, where the native population is large and
steadily on the increase. In the case of the Cape, the
relations of -the governments have been or the whole satisfac-
tory, and the Cape consented to give back to the Imperial
Government the one provinee, Basutoland, which she was
unable to.. manage successfully. 'In‘ Natal, however, the
matter has not gone off so smoothly. = It was considered
necessary to instruct the Governor in native affairs to act on
his own judgment, but he was given no department to aid
him, and practically he has'had to follow ministerial advice.
In 1897 the province of Zululand was handed over to the
government of ' Natal on condition that a commission should
delimit.the native lands, which. were ot to be disturbed save
by the consent of the Imperial Government. At the same
time, the Imperldl Governmenw. stipulated - that Dinizulu
‘should ‘be. brought back to Natal and made a chief, on con-
ditions Whloh were: not to be altered without the consent of
the Tmperial Government ; but this agréement has formed
the subject of some  uiisunderstanding.  The report of the
Natal Native Affairs Commission was adverse to the character
of the government in Natal as regards native affairs, and
‘alterations are under consideration (¢).

In the Transvaal (¢) and the Orange River Colony (¢) the
interests of the natives are to be secured by the provision
that the Governor shall retain all the powers of supreme or
- paramount chief, and that their lands shall only be alienated

- L

() Parl. Papers [C. 87827 (annexation:to Natal of Zululand), [Cd. 3888],.
[Cd. 38897, [0d: 41947, [0d:4195], [Cd. 4828]. . Cf. Dilke, Jowrn. Royal Soc.
of Arts, Ivi. 344 Hansard, 1908; cxc. 102 seq.

(@) Letters Patent, Dec. 6th, 1906, 8. 51.

{¢e) Letters Patent, June 5th, 1907, 8.°562, I all’ three colonies the native
franchise (there are a few voters in Natal) is practically non-existent; in the
new colonies this was inevitable under the terms of -peace, May 31st, 1902,
Natal has no such ground,
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. from them by a law which will have to be reserved under
the general provision that all laws imposing disabilities on
natives which are not also imposed on Europeans must be
reserved, and can therefore only come into force on the
approval of the Home Government. ~ ,

The control over legislation affecting natives thus placed
in the hands of the Tmperial Government is admittedly
inadequate for the preservation of native rights. The solution
of the question of the fair treatment of natives has been
carried forward a step in the Cape, where the franchise,
thanks to the action of the Imperial Government in 1851—
1853 when granting representative government, is open to
natives on the same conditions as to whites, and where the
local legislature has only amended the law by the Regis-
tration Aect, 1887, and the DBallot and Franchise Aect, 1892,
in the direction of the reseriction of the vote to persons of
some small edueation, and to persons whose property quali-
fication is based on individaal tenure, not on tribal tenure.
In the other colonies in South Africa, the tendency is to
prefer the expedient of the appointment of a strietly limited
number of members to represent natives separately, a plan
which, if less liberal than the Cape scheme, and open to very
grave theoretical and practical objections, has yet in its
favour the case of the Maori repretentation in New Zealand,
and would at least be preferable to the existing state of
affairs in South Africa ( /), though it is to be hoped that the
Cape vote will not be merged, as this would be a most
retrograde step, and contradict Rhodes” doctrine of equalityof

. rights in case of equality of culture.

(1) Bills  affecting the prerogative in any e*{oeptlonal
manner are also subjects for imperial control. One of the
comparatively few Canadian Bills which have not come into

(f). Parl. Papers [Cd. 2399].
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operation was that of 1868 to reduce the salary of the
Governor-Greneral, while the govemmént were warned in
1875, when the Supreme Court Bill was being passed into:
law, that if it purported to abolish the prerogative power to
grant special leave to appeal from the judgments of that
Court to the Privy Council, it would be disallowed, and the
Bill was amended accordingly. '

But the- géne'ral rule, despite the exceptions above men-
tioned, is that all local Acts will be accepted, however greatly
they may deviate from the principles which guide legislation
in England. This doctrine has only grown up slowly; at -
~—one time it was quite common to refuse to allow Acts because
“in one way or another they ran counter to the views of the

hoine Government. The classic expression of the modern
‘rule is perhaps to be found in the correspondence with
Newfoundland over the sale ofe the railway to the Reid
- Company in 1898, when the Newfoundland government of
the day parted with the greater part of the public assets of
the colony for a consideration which was certainly inadequate,
and which has been regarded as such very strongly by their
successors in office who re-made the arrangement (g). The
“Secretary of State  pointed ont clearly and forcibly the
grave. disadvagtages of the project, but he declined to
disallow the proposed Avt for confirming the transfer,
and to the ‘appeals for interference by the minority in
the legislature he returned the reply that the Imperial
Government could not interfere with the legislation of a
gelfggoverning colony, except where imperial interests were
concerned or a definite charge of bad faith brought against
the government by some party whose rights were being over-
ridden by the legislature. In a sense this despatch no more
than maintains the tradition of the attitude of the Imperial
Government ; in 1874 the Imperial Government declined to

{9) Tbid. [C. 8867}, [C. 9187]; Dilke, Journ. Roy. Soc. of Arts, lvi. 345,
K, o 8 P
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take auy aetlon in the cage of a marine. telegmphs B111 passed
by the Canadian Parliament, against which the Anglo-
American Telegraph Company raised objections, on the
ground that the matter was one of local policy in which
the legislature was entitled to decide for itself without the —
interference of the Imperial Government.  Novertheless,
the Newfoundland case was a peculiarly strong one of the
refusal of interference; the action of the govermh,ént was
not only of obvious disadvantage to the public interests, but
it fettered the hands of the government very largely in
dealing with the ordinary duties of government, and excep-
tion might have been based on this gronnd. "The course of -
non-interference adopted in this ecase was, of course, followed
when the contract with the Harmsworth firm was ratified by
the legislature in 1905, though again protests were made on
behalt of the opposition. e

(j) The same attitude is adopted by the Imperial Govern-
ment in the not infrequent cases in which they are appealed
to to interfere with laws which operate harshly on yesidents
outside the colony. Naturally colonial legislation in many
cases operates to the disadvantage of those who own propoerty
in. but live outside the colony, but in all these cases the
Imperial Government deelive to take any action on the part of
the petitioners save where real imperial interests are involved.
It is, indeed, impossible to hold that if people are interested
in a colony they have any right to object to its legislation in
any other way than through petitions to the leglslature :md
representations to the government.

- It is worth noting, as against the view which sees nothmo
in the action of the Imperial Government save a. desive to
restrict the rights of the Dominions, that it was the Imperial
~(Government which first pointed out the dangers of the
extension of this doctrine. As mentioned above, in 1874 the
two houses of the Canadian Parliament passed a Bill to
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regulate maifihe‘electric telegraphs in Canada. The Anglo-
American Telegraph Company objected to certain provisions
in the Bill, but their objections were overruled by the Senate,
‘and the Privy Council, while recommending its reservation
under the royal instructions as perhaps affecting the interests
and rights of British subjects not resident in Canada, declared
that the Bill was o thelr opinion ‘advantageous for the
interests of  Canada.  ~The” Secretary of State, however,
decided not to take any action as regards the Bill on the
ground that he could not assume the responsibility of deciding
between the eonﬁlotmg opinioris as to the policy embodied in
the meagure, .
-~ What was, however still more 1mportant was, that he said
" that the practice of invoking the intervention of the Imperial
Government whenever Canadian leg1slat10n on: local matters
affected or seemed to affect the Property of absent persons
would reduce within' very narrow limits the measure of self-
government conceded to the Dominion. *“It is to the
Dominion Government and legislature that persons concerned
in the legislation of Canada on domestic subjects must have
recourse, and this wovernment cannot attempt. to decide upon
the details of such legislation without incurring the risk of
those complications which are consequent upon a confusion of
authority. 7. Accordingly, next yesr the Dominion Parliament
-passed a new and considerably altered Act to which the
Royal Assent 'was given (%).
A very modern case illustrates the same principle. In
1908 the Parliament of New South Wales passed a declaratory
Bill to confirm the forfeiture of certain land licenses whlch
were alleged to have been given corruptly by the Mini
Lands at the time of the grant. This Bill was pefitioned
against by certain persons interested in the lands granted,

(k) Canada Sess. Papers, 1875, No. 20; cf, Ltﬁroy, Legis
Canaday p.:331, n., :

FPower in

P2
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and it was represented that the Governor should reserve the
Act under the section of his Instructions referring to Acts
affecting the interests of non-residents, but he declined to do so
on the advice of Ministers that the reservation of such an Act
“was not contemplated by the TInstructions, and a further
petition to the Crown for the disallowance of the Act met with
a similar refusal, the matter being cssentially one for the
decision of the State IParliament. , :

The grounds on which disallowal takes place or reservation
is directed having been discussed, reference may be made to
the cages in which the Imperial Parliament supplements

. colonial legislation (¥). The chief instances are undoubtedly
those in which it is desired to provide legislation which will
have effect beyond the territorial limits of the Colonies. Such,
for example, is the Fugitive Offenders Act, 1881, under
which eriminals can be afrested in colonies in which they
have eommitted no crimes and conveyed beyond the limits of
the colony either to another colony or to the United Kingdom
for trial. Similar are the Extradition Aects, 1870 and 1873,
which provide a like process in the case of eriminals who have
escaped from foreign countries. The lmperial Act is suffi-
cient to cover the whole process of transfer from oune country
to another, no matter how devious the journey may be.
The disadvantages of an attempt to rely on colonial legisla~
tion may be illustrated by a small point of procedure. Under
the Extradition Acts their operation may be suspended in
any colony which makes provision by local legislation for
the procedure necessary for the handing over of the prisones
to the officers appointed to remove him to the country in
which his erime has been committed. If the Imperial Act
were in force in any- colony, then after the prisoner had
been surrendered he could be taken back to the place of his

(4) -Cf. Tarring;, Law relating to the Coloniss, ed. 8, Chap, VI 'and Piggott’s
collection of Imperial Statutes applicable to the Colonses,

s
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crime by any route through the British Empire, and his
detention in the custody of his escort would throughout be
legal under the Extradition Aects without any further issue
of warrants or judicial steps.. But where the Order in
Council hag been made in favour of any colony, his custody,
say, in-the United Kingdom en route for his destination,
though not illegal, would, if questioned, have to be regularized -
by the issue of fresh process against him, his presence in
England being treated as a fresh case of extradition. The
only colony to which this condition of affairs applies is

~Canada, and .it may be doubted whether  the theoretic

advantages of having a colonial enactment outweigh the

_ possibilities of difficulties arising in practice.

Other such Acts are the Colonial Prisoners Removal Acts,

1869 and 1884, to cover cases of the transport of prisoners

from one portion of the Empire®o another, and the Bank-
ruptey Act, 1888, sects. 118 and 168 of which provide that the
bankruptey Courts of the Colonies and the United Kingdom
shall be ‘auxiliary to one another, thus enabling colonial
Courts -of bapkrup‘coy to secure the assistance of the. British

- Courts in obtaining control over a bankrupt’s. property, or.

»

the Act of 1859 facilitating the ascertainment of law in one

part of the Buritish dominions for use in frials in another
part, k :
A whole series of such cases is to be found in the jurisdic- -
tion conferred by the Merchant Shipping Act, 1894, on
colonial Courts as to making inquiries as to shipping casualties

oceurring - either: in- British ships registered in the colony

wherever the casualty occurred, or in British ships near the
coast of or on a voyage to the possession. Similar jurisdietion
is given if the party to whom the casualty is imputed is
foond in the colony, or any of the crew to whom the casnalty
oceurred ‘are inthe  colony,

Further, the Merchant  Shi

apd are competent witnesses.

g Act also empowers the
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Board of Trade, if satisfied with the examinations set up in
the Colonies, to allow their certificates of .competence, equip-
ment, and so forth, to be accepted all over the Empire as
equal to British certificates issued by the Board of Trade.
Perhaps more important still is the legislation, the Colonial
Courts of Admiralty Act, 1890, conferring on the ocolonial
legislatures power to confer on their High Courts the powers
of Courts of Admiralty, and to delegate part of those powers to
the inferior Courts of the Colonies. Such laws require either

the preliminary approval of the Crown, which is conveyed by.
despateh as in the case of the Canadian Admirglty Court Law -

of - 1908, or must be reserved, or contain a suspending clause.

Again, colonial laws made for the purpose of establishing
the. validity of marriages contracted in the colony are valid
in all parts of the Empire, if the parties were at the time of
contracting the marringe cdhpetent according to the law of
England to contract the marriage at the time of its perforu~
ance. Since the passing of the Imperial Act of 1907 per-
mitting the marriage of a deceased wile’s sister, there can,
therefore, be no doubt of the validity all over the Empire of
such marriages when contracted in the Colonies. . Some
doubt may still remain in the case of other marriages illegal
in lngland, but legal in the Colonies (7). ‘

Purther, all Colonies are enabled by the Imiperial Army
Act, 1881, to provide for the discipline abroad of their forces,
and the same privilege is given to colonial legislatures in
respect of their naval forces under the Naval Defence Aect,
1865, 1t is, bowever, possible that, at any rate in the thse
of Canada and Australia (k), the power to regulate mnaval
forces outside of territorial waters may be necessarily implied

(7) 28 & 29 Vict. e. 64.

(4) Ct., on. the other hand, the dictum of the Chief Justice of New
South Wales in Brisbaie Qyster. Fishery Co. v. Emérson, cited by Lefroy,
Legislative Power in Canada, p. 327, n. 1'; Parl, Papers [Od. 4325], pp. 88,47.



or define it ' '
Or, again, the Imperml Parliament w111 1eg1n1a’ce for tbe
Colonies in any matter of imperial - concern in which
uniformity is essential throughout the Empire. Such, for
'~ instance, is the Foreign Enlistment Act of 1870, which pro-
- vides for the maintenance of neutrality by his Majesty’s
subjects during the existence of war between foreign States
with which Great Britain is at peace. ~ Another example is

o f'"afforded by the Territorial Waters Jurisdiction Act, 1878,

by.. whwh was reversed in effelt the ‘decision of the Court
in the case of The Francowia, under which the jurisdietion
of Bntxsh Courtg did ‘not, extend to deal with the case of a
critie committed by a foreigner on board a foreign ship
; within “territorial 4waters (). This Act nges the power to

- -deal with such cases to the Courts, including the colonial

Courts, but requires that the permission of the Governor of a

= ~oolony shou}d be given for any prosecution under its terms

in-a eulony A.b, however, the Act does not in any way
restrict existing jurisdiction, and as the decision of the
Court which decided the Franconia case does not bind the
colonial Courts, the practice ever since that case seems to
heve been to regard the jurisdiction of the colonial Courts as
extending of right to all persons within the territorial waters
of the colony (m), and not to resort to the special powers of
the Act.

) L R. 2 Ex. D, 65.
“{m). Unless under treaty ; cf. D. C. lVizmu/v St. Clair Nngatwn Co., 38
Can. 8. C. R. 303. :
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A stﬂl more mpo, :
merchant shipping, - The Impek, ial ,
shipping legislate, with the s1gn1ﬁeant exceptlon Of the latest
—fhat of 1906—fairly freely for the colonies, and allow
colonial legislation within narrowly defined limits. A
colonial legislature is expressly empowered to regulate
vessels engaged in the coasting trade of the colony and
vessels registered in the colony, in both of which cases its
legislation must, it seems clear, apply beyond territorial
limits (»). It can also apply by Act certain provisions of
the Imperial Merchant Shipping Act, 1894, to yessels trading
with the colony, which would not otherwise be "bound by the
regulations in question.  DBut such a legislature cannot .
legislate for vessels on the high seas unless they are registered
in the colony, or while engaged in a coasting voyage leave
territorial waters. Difficult® questions as to the exercise of
the power to regulate coasting trade are suggeatéd by the
fact that many vessels in, e.g., the Australian trade engage
in coasting operations after coming a long sea voyage. It is
contended that such vessels cannot fuirly be subjected to the
rules which apply to coasters proper, but this contention
was abandoned by the official British delegates at the Colonial
" Merchant Shipping Conference of 1907 (o), where the full
right to legislate was conceded in any case where a vessel from
overseas took up at one port in the Commonwealth or New
Zealand passengers or goods to be disembarked or landed at
another port in the same possession. At the same time, it
was pointed out that the term “coasting trade” could wot
conceivably be allowed to cover the trade between the
Australian or New Zealand ports and the Pacifie, which was
desired to be ranked as coasting trade by the delegates from

(n) Cf. Commonwealth of Australia Constitution Bill (Wyman's, 1901); p. 151;
Harrison Moave, Qammonacealih of -dustralia; p. 8'; Garran, Paerl. Papers
[Cd. 8028], p: 6116 C. L. R. 737 seq. ; Dicey, Law of the Constitution, p. 99, n. 1.

{0} Parl. Papers [Cd. 3567].
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Australia. - Canada is, in this respect, in complete harmony
with the imperial law, as its legislation is carefully. confined
to the regulation of coasting or registered vessels. It should,
however, be noted that a-Canadian law of 1878 was not
permitted to come into operation because it contravened this
principle, and endeavoured to legislate for vessels which were
not within the - competence of the Parliament to provide
for (p).
In the case of merchant shipping, besides uniformity there
s also the neeessity of providing for legislation as to ships on
the high seas, and the Imperial Act provides for this. The
old Acts against the slave trade were also based on the
-desirability —of umformlty, and they still apply to all
Dominions;-

The Naturahsatlon Act of 1870 may, in the whole, be
regarded as an instance of legislation for the purpose of
seeuring uniformity. = It enacts, among other things, the
admirable rule of the status of husband and wife depending
on the nationality of the husband, and it sets down definitely,
what already was law, that colonial naturalisation, though
legitimate, extends only within the limits of the colony
concerned.  But for that provision, there would be doubt as

~to"the  effect “of naturalisation ina colony; inasmuch as
- though the power of the colony to legislate does not extend
beyond colonial limits, the mere fact that in a colony a man
had the status of a British citizen might have been held to
-invest him with that status everywhere. Naturalised persons
im® colonies are therefore treated differently from ordinary
British subjects as regards passports. The passport issued in
their cases recites the fact that they are only entitled. to
protection abroad as a matter of courtesy and not, as in the
case of ordinary British subjects, as a right flowing from

( p) Todd,k Lol Gowi., p. 184. . For the present state of affairs, see Parl.
Papers [Cdi 4355) ; of. Canada Sess.. Papers, 1876, No. 22.
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their allegiance to the Crown. ILike all naturalised British
subjects, they are not protected in the place of their origin,
if they still, by the laws of that country, remain 01t1zens or .
subjects of it, despite their having been naturahsed in a
foreign oountry
In the case of copyright the legislation of the Tmperial
Parliament of 1842 and 1386 is based, partly on the desire
of the Parliament to secure uniformity of treatment of this
topie throughout the Empire, and partly on the necessity of
uniformity under treaty arrangements. The matter is one
on which there has always been a good deal of disagreement
with the Government of Canada (g). ~ In I872 the Dominion "
Parliament passed an Act to amend the law of copyright, and
the Bill being reserved, the IHouses zj,slged the - Imperial
Government in 1874 for an early approval of the Act, which,
however, was refused on the®ground that the Bill ran counter
to imperial legislation on the topie, and, even if assented to,
would not produce any legal result. In 1875, however, an
Tmperial Act(r) was passed to give effect to the terms of the
Canada Copyright Bill so far as possible (). It is, however,
- noteworthy that even the latest Act, that of 1886, still. does
biud the Colonies, including the Dominion, and a Dominion
Bill of 1889 was not allowed to come into force.
On the other hand, the effort to keep up the right of thu
British registered medical practitioner to practise in  the
- Colouies on the faith of that registration, was given up in
the same year. - Under the Aect of 1865 it was laid down
that any medical man registered in England under the Act
of 1858 was entitled to registration in any colony on payment

(9); Caniada- Sess, Papers, 1874, No. 98; -Parl. Papers, H. C. 39\, 1890,
- [0:64267 [C. 77817, [O. T785]; Smiles. v. Belford 1 Cart, 576; Lefroy,
g Zeg@slatwe Power in Canada, pp. 235 seq. :
(#):38. & 39 Viet. ¢ 53. : Lo

5 (s) See now Revised Smtutes 1906 ¢. 70 ; and cf vaes g§~ Oo v. ("orme,
s LR [1903]A (J 796 Cana.da Sess Pa,pers, 1890 No 353 1892 No. 81.
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of such fees as might be required, and on proof of registra-
tion. . The application of this Act to Canada was contested
- in the case of Ontario, where the College of Physicians and
Surgeons refused registration to a pra,otitioner on the ground
that- the ninety-second section of the British North America
“Act gave the exclusive power of legislation to-the provinee,
and the Tmperial Act would only apply if there were no
provincial Act at all. This contention was ruled, of course,
wrong.in law (¢), but-the point at issne was, in effect, conceded
in the legislation of 1886, which establishes a system of
reciprocity in .such matters: the registration of a doctor in
the Colonies may be recognised if those:who are on. the
English register are recognised there. In each case a special
Order in Council is made after the Council has satisfied itself
that the colonial degree is adequate justification for allowing
7 colonial practmoners to appear dn the British register.

The Imperlal Parliament will also legislate in cases where
“the Constitutions of the Colonies are concerned, and where
the action desired cannot be effected satisfactorily by colonial
- 1egislatidn. ~ For example, in 1854 the Parliaments of New
- South Wales and Victoria passed Aects to establish responsible
government which contained various provisions not altogether
in keeping with the powers of legislation conferred on those
Uolonies in 1850, and requiring for their full effect the repeal .
of the Tmperial Acts relative to the management of the lands
~of the Colonies. These Bills were in both cases altered and
confirmed by Impenal Acts(v), - Similarly, the Constitution of
VQueensland wag made by-Letters Patent under one Imperial
Act and eonfirmed by express legislation by another Imperial
Act (2). The Constitution of the Commonwealth of Australia

() 1 Cart. 7615 Lefray, Legisiative Power in Canada; p. 218.
(#) 18 & 19 Viet. co. 54, 55.
(#)°24 & 25 Vict: e 4. So also Western Australia (563 & 54 Viet. ¢. 26).
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was given by an Imperial Aot (y), beeause there was no
means otherwise of constituting the Commonwealth, as no
individual legislature or combination of legislatures could
have effected the purpose in view. The same reason explains
the British North America Act (z), and the abortWe Act for
the federation of South Africa (a).

Or, again, the Imperial Parliament will validate doubtful
Acts. The cases in point are numerous. In Canada, in
1870, the passing of the Act for the establishment of the
province of Manitoba was regarded as of doubtful validity,
and the validity was given by the Imperial. Act of 1871,
which authorised the further establishment of provinces and
the making of provision for their inclusion in the representation
of the Dominion. In 1875 a further Act defined the power of
the Dominion Parliament to set forth its own privileges by
explaining the meaning of ®he British North America Act,
s. 18, to be that the privileges should never exceed those
held by the Commons of England at the time of the
passing of the defining Aect, and not at the time of the
passing of the original Dritish North America Act of 1867,
The same Act validated the Canadian Act of 1868, which
had been held to bo invalid under the old interpretation of
sect. 18, Again, in 1886, the Imperial Parliament legislated
to remove doubts as to the power of the Dominion Parliament
to make provision for the representation in the Parliament
of those territories of the Dominion which were not yet ripe
to become provinces.

In Australin the same result has arisen from the compliga-
tion of the rules for the reservation of Bills affecting the
Constitution and the alteration thereof. In 1862 a large

(@)
{z) : . ,

(@) 40 & 41 Viet..c. 47, Cf. also 5 & 6 Vict. ¢. 120 (Newfoundland);
38 & 34 Viet. c. 66 (British Columbia); Canada Sess. Papers, 1877, No. 86, p. 16.

L.

63 & 64 Viet.c. 12:
30°& 31 Vich. o, 3

v.iCu. C. o,
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“number of Colonial Bills were validated by an Tmperial Act,
and the process was repeated, in 1865, in the Colonial Laws
Validity “Act. - In 1901 a bateh of New South Wales,
Queensland  and Western Awustralian laws was validated,
and the Australian States Constitution Aect, 1907, confirmed
generally, without specific enumeration, all Bills- hitherto
duly assented to, even if legally invalid because of any flaws
in their passing. In New Zealand, imperial legislation has
been confined to alterations of the Imperial Act constituting
the government. Such Acts were passed in 1857, 1862 and
1868 (b). .

Other casés of imperial legislation are the Colonial

Boundaries Act, 1895 (¢), the Naval Prize Act, 1864. the
Official Secrets Act, 1889, &ec.

(b) See Constitution and Gowrnmmt of. J\Teu Zealand, 1896, pp. 12 seg. -

“{¢). No colony can: extend- its boundaries by legislation, because its legis-
lation must: be -territorial, ‘and this Aect, therefore, enables the Crown to
extend boundaries with the ¢onsent of a self-governing colony, incinding the

Commonwealth (63 & 64 Vict. ¢. 12, 5. 8), but not including the Transvaal
Cand Orange River Colony ; which wetre not in existence when the Act passed.

The rcolondal limits - include territorial waters (see Direct United States Cable

Os.v: Anglo: American Telegraph-Co.; Li. R. 2 App: Cas. 3943 Rhodes v. Faip-

brother; Newfoundlond Law Reports; 1897, pp. 321 seq.), aud; in" the cass  of
Canada, includes Hudson’s Bay; -Revised Statutes, 1906, c. 45,s. 10.
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CHAPTER X.
TREATY RELATIONS,

No question of the relations of the Imperial Government and
the governments of the Dominions presents more formidable
difficulties than that of the relations of the governments in
matters arising out of treaties. It is, indeed .i)robahle that
the difficulties can only be satisfactorily solved by alterationsin
the Constitution of the KEmpire ; in the meantime efforts are
being made to arrive at a satisfactory working basis, which
will maintain the unity of the Empire while permlttmg to
the Dominions a wide vange of freedom.

From the point of view of mere law, there can be no
doubt that the King, on the advice of his imperial Ministers,
is entitled to make any treaty he thinks fit to conclude on
such terms as appear to him equitable. The only substantial
doubt which has ever been expressed as regards the limits
on this power relates to the cession of territory, and it has
been questioned whether such cession can be made without
the assent of Parliament. It has been suggested that the
_power may exist, but only in case of a treaty ending a War, or,
‘ perhaps, also, in the case of a treaty made to averta war..
The Prlvy Council had the whole matter before them in t’t‘e"
-appeal case of Walker v. Baird in 1892 (a) fTh ppell&nt

Brltlsh ‘naval ofﬁcer Who, un&e '
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French subjects in Newfoundland, forcibly interfered with
Mr. Baird’s lobster :Faetory. Sued for damages, when the case
came before the Newfoundland Supreme Court, he set up as
his defence that the act was one of State, and not such as
could be’ enquired into in any Court.  The Newfoundland
Court held the defence bad, and the Privy Council upheld
the decision on appeal. They expressly did not deal with
the result, if the defence set up had rested, not on the alleged
" incompetence of the Court to try the case, but on the effect
of the treaty. They mentioned that the question was an im-
~portant one, on. which they must be regarded as expressing
no. opinion. *The best view appears, however, to ‘be. as
~ contended by Mr. Gladstone (b), in the discussions in Parlia-
ment in the case of the cession of Heligoland to Germany by
the treaty of 1890, that the right of the Crown to make
's"uch a cession is absolute, and thet the consent of Parliament
is not legal‘lyfneeessary, andjin point of fact; a great many
instances can be found prior to 1890 of the actual cession of
' territ(‘):ryv ‘without confirmation by Parliament. = There are,
however, such obvious constitutional advantages in making
‘such cessions subject to Parliameuntary consent, that the
" precedent of Heligoland had been followed in the case of
the small cessions to France in. the Convention of 1904, and
“the: same pzactioe will prebably be followed in any case of
_the same kind in future. o
 But 1f the power of the Crown is in law absolute to make
What:'t ea‘mes 1t Wlll there remam gerious dlfﬁcultles in the.
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effect of a treaty on the ordinary legal rights of a citizen.
But itis almost certain that the authority of a treaty is insuf-
ficlent to deprive a British subject of any right he possesses
under the law of the land, unless at the same time it deprives
him of his British nationality, as in a case of cession. For,
in the first place, the case of Walker v. Buird has decided that
the defence of act of State cannot be pleaded against him ;
and though their Lordships, in the judgment in question, did -
not decide that the orders of the Admiralty, given in accord- .

ance- with the modus vivends, were 1ot sufficient-to..relieve = -

Captain Walker from liability, it is a blgmﬁoant faet that
the cuse was actually compromised by the® pa,yment to
Mr. Baird of the damages awarded him and of his costs by
the Imperial Grovernment. The Imperial Parliament has,
therefore, the power to render of no effect the acceptance by
the Crown of a treaty enteged into by His Majesty. Such
a contingency is not, of course, probable ; if it occurred the
foreign power would have just cause for complaint or repri- -
sals, but though the country would be bound, performance of
the treaty would become impossible. k

The case with a treaty expressed to bind a colony is some-
what diffevent. It has, indeed, been argued, mainly on the
strength of a somewhat ill-worded passage in a despateh ()
~ from Lord Kimberley to the Australian Colonies in 1872 on
the subject of inter-colomial preference, that the undoubted
_ constitutional power of the Crown to bind all its Dominions
by treaties is subject in the case of the Colonies, as in that of

Chong, 2 B: C. (Irving) at pp. 161, 162 (1885); Lefroy;’Leyzsldézbé Powen in
,Uumzdu, pp 205 seq. s cf dlcta fo the contrary in Tsewu v, Regwtmr of Deeds.

75 -'"Qulck azid Garran, -
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the mother-country, to the discretion of the colonial parlia-
ments to pass the necessary legislation to give legal effect to
the provisions of the Convention. = But that position cannot
seriously be defended. The responsibility for the execution
of treaties rests with the power which ‘makes them—in all
cases, in the last resort, the Crown, on the advice of the
Imperial Cabinet—and the Tmperial Cabinet isnot at the end
~of its resources when it has made an unsuccessful effort to
induce the Colonies affected to legislate. There remains the
possibility of passing an Imperial Act, and in fact the passing

of such an Act has been contemplated. In view of the refusal
of the Parliament of Newfoundland, in 1891, to pass legisla-
tion giving effect to the modus vivend? with France, a Bill to
give effect to the modus was introduced into ‘the Imperial
Parliament, and was only withdrawn when assurances had
been obtained from the delegates %ent by the colonial govern-
‘ment to confer with his Majesty’s Government that the
eolonial “parliament would enact the required legislation.

- Similarly, in 1907, in view of the refusal of the Newfound-
land Government to take the necessary steps to give effect to

a modus vivendi with the United States, an Tmperial Order
-in Council was passed under the old Imperial Act of 1819,
~ which prevented the operation of the colonial law as regards

' the boarding of American vessels.

The Crown has, therefore, full power to make any treaty

- and to carry it out, provided that the government can obtain
the concurrence of the Imperial Parliament. Butlegal power
_+is one thing and constitutional practice another, and the
action of the government as regards binding the Dominions
by treaties is now guided by the two following principles. In
the first place, as far as possible, no treaty is made binding on
any kDominyion except with the formal assent of that
Dominion ; in the second place, his Majesty’s Government are .

. always ready to negotiate, with the help of the Dominion
B o Q ‘
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Grovernments, special treaties for the Dominions, thus render-
ing the full support of the Wmpire to the desires of the
several parts of it (e).

Naturally, the growth of these ’prmclples has been very
gradual. Inthe great majority of treatics concluded before 1875
the Colonies were included more or less as a matter of course.
For example, the commercial treaty with Austria-Hungary,
and the treaties with Sweden and Norway and Portugal, by
which are regulated the present commercial relatious hetween -
these countries and the British Dominions, ave expressed to
cover all the Colonies (/). It was in Austpalia that oppo-
gition to this practice first manifested itself in connection-with
the desire of the six states to enter into some form: of ~eoms=
mercial and customs union. - In the existing circumstances
the Colonies found themselves compelled to admit to the
benefit of any reduced dutfes all countries possessing treaties
with clauses aceording mogt-favoured-nation tréatment as well
as Oreat Britain and all the Colonies, and oven after the con-
cession in 1873 by an Imperial Act of the power to give
inter-colonial preference, subject to the obligation of existing
treaties (g), it was folt that the practice of concluding treaties
without reference to colonial wishes was inaproper, - The view
found favour at Downing-streot, aud when the Secretary of
State for Foreign Affairs consulted Yiord Carnarvonin 1877
as to the propriety of including the Colonie: in the scope of
the mew treaties which it was proposed to mnegotiate with
France and Italy, the latter replied that the Colonies should
be consulted, and he accordingly sent to the colonial gowerng

(2 Jowrn. Royal Soc. of Arts; 1vi. 340,

A{F) Tt is in each case a mere question of interpretation’ as to whether a
general tregity covers Colonies. There is no absolute rule, as Todd, P(,M“Z. Grovt.,
p. 265, suggests.

(g) SeeParl, Papers [C. 676] and {C. 703], and the Aet 36 Viet: c. 22,
which permity preference to-the several Colonies ‘in ‘Australasia, but forbids
differentiation against the different foreigh countries ; see p. 192,
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ments for concurrénce a draft clause fo be inserted in future
~commercial treaties providing that the treaty should not apply
to the self<governing Oolonies unless they adhered within a
certain period (#). The colonial governments naturally wel-
comed the concession, and the form of clause, slightly modified,
has been adopted 'in all commercial treaties of recent date,
which the negotiating powers were willing to extend to the
Colonies.

Since. 1899, however, a further modification has
b@en made in the colonial mtere@t Not only are such treaties
not to become bmdmg without a special adherence on the
part of the colany, but also the colony is to be able to with-
‘draw . by giving twelve months’ notice without prejudice to
the binding effect of the rest of the agreement. The first one
WS ”t‘hat of the'ConVention of 1899 with Uruguay, where six
. months’ notice 1is preseribed, and glauses to this effect have,
by special conventions, been introduced into the Greek treaty
of 1886, the Egyptian treaty of 1889, the Paraguayan treaty
“of 1884, and the Liberian treaty of 1848, while the new
treaties of 1905 th Nicaragua, Serwa Ro mama, and
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being notified. Both in fact and in law the responsibility of
adhering or withdrawing rests, as it must rest, with the
Imperial Government as the representative in external affairs
of the Empire, but by a well-established constitutional
practice each Dominion is duly consulted, and its wishes in
these matters respected. From the same doctrine of the
neeegsary responsibility of the Imperial Government- for
foreign affairs in the last resort, follows the restriction of
these treaties, in which the Dominions are not necessarily
included, to cases wheve purely political issues are not
involved. It would obviously be absurd for ‘the British
Empire to attempt to conclude a treaty of alliance with any
foreign Power and yet to veserve the right of the Colonies
not to be bound by the terms of the nlliance. Similarly, the
Empire must in arbitratign treaties act as a whole (£), and
among other obvious emmpluq of the same prmmplc are
treatics rolating to the conduct of hostilities, political
guarantees, and extradition treaties. In the latter case there
are also paramount grounds of convenience for the rule. - It
“is already hard enough to secure the condemmnation of
‘;_‘,;fugltlve 0r1m1nals ; 1t would be intolerably hard 1f there was
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tory Powers on the North Sea, nor in any of the numerous
extradition treaties of the Empire. On the other hand, the
treaties in which the option oecurs cover a very wide ground ;

- they include every conceivable commercial and shipping
question as a matter of course, but they also include immigra-
~tion, the right to hold lands and carry on business, besides
“important if minor provisions, such as those relative to
exemption from military service and so forth. Tt is clear
~that in questions of the latter class some difficulty may arise.
1t may, for example, be asked whether, in the event of
Australia not adhering to the recent treaty with Bulgaria, an
Australian British subject is to be entitled to the benefits of
the treaty other than commercial in the widest sense of the
word. The answer would appear to be in the affirmative, but

if not there would arise a problem of great difficulty—what
meaning is to be attached to the eoucoption of an Australian
 Dritish subject ? - Whether birth or d‘omieﬂe be chosen as the
 criterion, the position would be awkward, and the fact points
to -the necessity of careful discrimination in treaty-making
 -in the future between provisions in effect political and
_ commercial matters in which alone the principle of locality
which affords the justification for differential treatment applies.

; But not only are the Dominions consulted before they join
" - the treaties entered into by Great Dritain: every effort is
- made to secure the passing of treaties desired for any special
‘roason by the Colonies. The agitation for power to conclude

- special agreesments with foreign countries was originally put
. forward by the Australasian Colonies in an unacceptable form
in 1871, when it was apparently contemplated by New
Zealand that direct negotiation with foreign Powers should
take place (/ ). The Imperial Government naturally declined

(7). Buggested also. in a debate in the Canadian House of Commons in
1870 (March 21st), but negatived. - The -only treaties not concluded directly
by the Juipérial Governmént are. those ,ézvhy:h Caznada can-negotiate with

*
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to part with any of their confrol over foreign relations, and
would only concede to the Australian Colonies the same right
“as had been accorded before federation to the Canadian
Colonies—that of making among themselves preferential
arrangements. But in 1871, in the case of the negotiation
of the Treaty of Washington with the United States, the
Canadian Prime Minister, Sir John Macdonald, was appointed
one of the British High Commissioners and Plenipoten-
tiaries (m). In his papers the P'rime Minister compi&ined a
good. deal  of the readiness of his collengues o surrender
Canadian interests for the sake of peace with  the United
States, but his government was ultimafely advised by him to
accept the treaty, and it must be remembered that' the
anxiety of the British Commissioners to sceure an agreemén‘c
was largely due to the fact that in the case of hostilities the
Dominion would bé exposed to the birunt of the American
attack, when her popudation and resources were inadequate
for sueh o struggle, and that they suirendered quite. os
readily as they did Canadian interests the intevests of Great
Britain as vegards the Alabama claims.  The same precedent
wag Tollowed in 1874 when Senator. Drows was appointed,
along with the Dritish Minister at Washington, a plenipo-
tontiary for the negotintion of a reciprocity treaty with the
United States. . Such o convention was actunlly signed, buot
though the British Government were prepared to ratify, the
United  States allowed the treaty to drop (). In 1879
Siv A, Galt similarly was employed in negotiations with
France and Spain for commercial arrangements with:Cangda,

Indian tribes, who ave British subjects (compare the powers iu this regard of
the. Viceroy of Tudia), and the powers of the High Commissioner for
- Bouth Africa, ¢.g. sect. 3 of the Commission to Tiord Selborne of 1905.
(m) Canada, Sess. Papers, 1872, No, 18" An earlier. precedent of 1865, in
conpection with reciprocity negotiations with' the’ United  States, is.'noted,
Ciid, 1867-8, No. 6351869, No. 59'; and see bid. 1882, No. 7831883, No..89.
(n). House of Comanons Pepers, 1874, 1xxv. 931956,
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and Canadian Commissioners, were concerned in the negotia-
tion of the Chamberlain-Bayard Treaty of 1887 regarding
‘the North American fisheries which the Senate refused to
ratity (o). In 1893 Sir Charles Tupper negotiated and signed,
with the Ambassador at Paris, a_commercial treaty between
Great Britain and France respecting Canadian trade, and in
1907 Mr. Fielding and Mr. Brodeur, the Canadian Ministers
of Commerce and Marine, negotiated and signed, along with

 the Ambassador at Paris; & much more comprehensive com-

‘mercial tr eaty (p). ~ Similarly, in 1890 the Premier of New-
foundland was permitted to negotiate a treaty with the
United States 1eg¢rdmg the trade of his colony, but that
_ treaty was not ratified by the British Government because of
“the protest: of Canada that the effect of the conclusion of the
treaty would be to hamper her in her pending negotiations
‘with the Umted States for reciprocity (7).  When, however,
- .in 1902 a similar treaty was negotiated between Sir Robert
 Bond and Mr. Hay the British Government no longer
refused to ratify, holding that it would not be fair further to
- prejudice the claims of Newfoundland in favour of Canada,
‘g signal recognition of the-growing independence of the
~ Colonies in fiscal matters, not merely as regards the mother-

' country but also as among themselves. = The American

Senate, however, refused to ratify the treaty, which accord-
ingly has never taken effect (r). :
"It has recently been claimed that the recognition of the |
right of the Colonies to have treaties negotiated for them
has‘ been,f extended in a marked’ degree This contention,
- which was dis ussed at great length by the Oanachan Parha- o

0. 88231 - Caﬁa@a:-;:s%ss.f f?ap"gr o
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mont on the 14th to 16th January, 1908, in connection with
the Anglo-French Convention of 1907 regarding Canadian
trade, rests upon the fact that the actual negotiations with
the French Government, which led to the settlement of the
terms of the treaty, were entrusted entirely to the Canadian
negotiators, whereas in the case of the tresty negotiated by
Sir Charles Tupper in 1893, the British commercial attaché
at Paris was associated with Sir Charles in the negotiation.
The point is not without significance; but its impormngéecan
easily be exaggerated. Sir Charles Tupper claimed in 1893
the sole negotiation of the treaty, and his claim was doubtless
just. The attaché, Sir J. Crewe, a man of gﬁe'at experionce, »
no doubt afforded him assistance, but in substance the
negotiation must have lain in  the hands of the Minister
who alone could say with responsibility how far the Canadian
Parliament would go in cencessions to France. It would
have been very absurd to ask the Canadian Ministers to be
assoclated formally in the negotiations with an attaché who
could know practically nothing about the matter compared.
with the Ministers, and, in point of fact, the Ministors had ab
their disposal any help which the Xmbassy could afford.  All
substantial control over the negotiations was secured to the
British Grovernment, in that the full powers to conclude the
treaty were conferred on the Ministers, and they signed
the treaty jointly with the Ambassador (who needed no

w special power), and the terms of the treaty received the

. approval of the Dritish Government before they came into
the form of a treaty, while after signature the treaty requirgd
- not merely the assent of the Canadian Parlia,inent but also

ratification by his Majesty’s Government, Similar remarks

] 1y 1o the trea,’mes as to boundary dehmltatlons, ﬁshemes in
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Naturally the British Government must impose certain
‘restrictions upon the extent to which any Dominion can
_have a separate treaty negotiated for it. In commercial
matters, the rule was laid down by Lord Ripon in his
circular (#) to the Colonies in 1895, that any preference in
commercial matters ‘given by a colony, whether to another
colony or foreign Power, must be shared by Great Britain,
while any concession granted to a foreign Power must be
grantéd to all the British Dominions (#). The equity of this
rule is obvious, and it has 'readily been adopted - by the

~ Canadian Government in the Act confirming the Anglo-
French Conveution of 1907, in which it is enacted that
all the privileges aceorded’ to France shall apply to all the
British Dominions so long as they shall continue to be enjoyed
by France (z).  Further, no- colony would, it may be
assumed, be allowed to mnegotjate a treaty in opposition
to any" substantial - interests of the ~other  Colonies, but -
probably every government will be disposed not to insist

~toostrongly on this doctrine, inasmuch; as-a rule, the gain to

- the ‘contracting colony will be much more certain than the
- loss to the other Colonies,

In consequénce of the former practice of concluding
-treaties without consulting colonial ‘governments, it has been
found necessary to take steps to relieve governments from
the obligations imposed upon them. The most striking
example of “this occurred in 1897, when it was discovered
“that the existence of most-favoured-nation clauses in the
tleatles of 1862 with Belgium and of 1865 with the North
* Gormen Federation, applied’ to other German States by
turther agreements, rendered to a great extent nugatory the

4

(£) Parl. i’wpem [C. 7824'1 p. 16; see Canada Sess. Papers, 1908"N~0 103,

P T, CCf: also Parl; Papers [C. 5091]; [Od. 3523].

() Of. undertakings given by Canada in 1893-95 (C‘a,nada. Sess Papers,
895, No. 49), before the treaty was ratified. o :
RORC: S “Canada Sess: Pupefs, 1908, No. 10.
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desire of the Canadian Government to extend preferential
treatment in fiscal matters to Great Britain. These treaties
were accordingly denounced in the interests of the Empire (1),
thus removing all the impediments to the grant of preferential
treatment by a colony to the mother-country.  Nevertheless,
despite the importance attached to this principle, the British
Government were prepared to ratify the Hay-Bond New-
foundland Convention, under which, on certain specified
articles, ubsolute ecquality of treatment with the United
Kingdom and the Colonies is given to the United States,
perhaps the most striking instance on record of the unwil-
lingness of the British Government to curtail the freedom in
matters of fiscal arvangements of the Colonies (z).

Under the modern system of consulting the Dominions
as to the acceptance of treatics, the natural mode of giving
effect to their provisions wonld be where legislation was
necessary by local legislation, and this is the ordinary prac-
tice; so Canada legislated ns vegards the Treaty of Washington,
1871, a8 vegards the Fronel treatios of 1893 and 1907, and
Newfoundland as regards the French treaty of 1904, In’
cages where even now the Dominions are mnot consulted
imperial legislation would appear to be constitutional, and
in fact alterations of the fugitive criminaly’ extradition
agreements are given the foree of law in the Colonies by
virbue of the Imperial Mxtradition Acts. ~ Fven in this case,
however, Canada has exercised the right of legislation con-
ferred upon her by sect. 132 of ‘the British North Americu
~Act, 1867, under which the Parliament of Canada is givgn
~all neeessa,ry power for performing the obhgatlons of Canada
: karlsmg out of treaties between the Empire and foreign
Powers. The operatlon of the Imperial Acts'is a.ecordmgly

v ‘suspended by Order in Council within Canada S0 1ong as the

) See Purl: Papms [C 9423], [Od 1630]
(z) JM [Gd 3262] :
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Dominion legislation () remains in force. - Similarly the
treaty obligations of the Colonies under the various copyright
conventions are in part enforced throughout the Empire by
the Tmperial Acts of 1842, 1847, and 1886. Under the
Merchant Shipping Act, 1894, there are saved any rights in
the coasting trade of a British possession granted to a
foreign country before 1869 ; the Australian Colonies and
New Zealand were forbidden- by Imperial Acts (8) to
enact any customs legislation contrary to treaty, and
so forth. It still remains a standing instruction in the
Royal Instructions issued to the Governors of all the
'rDomm]ons save Canada, New Zealand and the Common-
wealth, that they shall reserve any Bill which may- conflict
with treaty rights. Reservation on this ground has been
very §0mmon’. “itewill “suffice o “mention | the Foreign
Fishing Vessels Act, 1906, of Newfoundland, which was
not to come into force until approved by his Majesty’s
Government, and which has never received such approval,
- and the Bill of the Australian Commonwealth of the same
- year conferring a preference on British goods imported in
- ships of British origin manned by white labour, which was
reserved by the advice of the Commionwealth Ministry, on .
an intimation from the Seoreta:zy of State that the provision
ran counter to those treaties which gave foreign shipping
‘national treatuient in the British Dominions ().

The Imperial Government thus by its power of legislation
~._and by the nse of the veto controls more or less effectively
,yhe oalrylno out of troaty oblig ahonsﬂu oughout the Empire.

(w) Remscd Smmtm, UOO, e, 155,

(%) For New Zealand; see 15 & 16. Yict. 0. 72 %. 61, In the case of the
“States the provision is superseded by the fact, as to customs, that the Com-
monwealth has plenary power, but still appliés to shipping dues : 36 Vieh:
€. 22,

(¢)- Parl: Papers [Cd. 53391 €1, also Mr, Deakin’s recogiition of the force
of treaties and the Imperial authority [Cd. 48567 ; Lefloy, Legistative Power
i Lmzmlw, p. 256 :

j
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It must also in the last resort determine the interpretation
of the treaties which it concludes, as was asserted in the casge
of the ‘question which came up-in-:1874 a8 to whether the :
terms of the Treaty of Washington bound tke colony of
British Columbia, which became part of the Dominion after
the conclusion of the treaty (d). Similarly it ‘must. rest in
each case with the Imperial Government to decide in what
measure it will insist on enforcing the full benefits of the
treaty as it conceives them. = So, in 1907, the Government,
while concurring in and defending against the United States
the- claims of Newfoundland under the treaty of 1818
regarding the American fisheries, did not refush to concludo
a modus vivendi with the United States (¢).

Relations so delicate and complex cannot in all probability
indefinitely continue; but any alteration (such as the asso-
ciation of Dominion represemtatives in negotiating politicul
treatios) would involve the acceptance by the Dominions of a
proportionate share in the expenditure on national defence,
and would probably emburrass colonial governments.  Tor
the present no such result is in sight, and the rules in force
must continue: They depend for their success on the for-~
bearance and good scnse of all parties concerned, and, as
Sir Wilfrid Laurier pointed out in a debate in the Canadian
Parliament on the 27th February, 1908, however anomalous
in theory, are in practice for the present open to noe serious
objection. ~ Moreover; the Canadian Government freely
corresponds with the Ambassador at Washington, and lhe
-uses his discretion in acting on their representations ¢r
referring home for instructions.

(d) Canada. Sess.. Papers, 1876, No. 427 1880, No. 111. - Cf:also -ax - to
effect of entrance into a federation on- treaties, correspondence regurding the
Australian Navigation Bill, Parl. Papers [Cd. 38911, [Cd. 48557, and my
Stuie Suvvession; p. 97.  The guestion  of ‘the. application: of treaties to
subsequently-acquired Colonies like the Transvaal and Oran ge River Colony
iy discussed ibid., pp. 19 seg.

(¢). Cf. Parl. Papers [Cd. 3262], and especially [Cd. 8765}, pp. 176-—179.
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CHAPTER XIT.
THE PREROGATIVE OF MERCY.

Seretar interest attaches to the history of the exercise of the
prerogative of mercy in the Colonies. For various reasons
it is only very, slowly that its exercise has been subjected to v
the same rules as those governing the exercise of = the
Governor’s “executive “powers, and - the process-is still, in
-7 certain cases, incomplete. :

The royal prerogative of pardon exists in its full extent
in all Colonies, and in each cae is delegated by the Royal
Lietters: Patent: and Tnstructions to the Governor. But,
- though' the power is delegated, that -fact has of course no
offect in diminishing the right of the Crown to grant pardons

i divectly, on the advice of the Tmperial Ministry, since the

delegation is a voluntary act, and caunot bind or fetter the
“discretion of the Crown (¢). There are, however, obvious
reasons of convenience why the power of pardon should not
be exercised, and, in point of fact, cases of the exercise of the
power are almost unknown. ;

The full powers of pardon which exist in Great Britain
are - not; ‘however, necessarily conferred upon- a colonial
@overnor, and, in point of fact, in no case have they been so
conferred ; while only ‘gradually has the actual power of
pardon been transferred from the Governor to his Ministers.
At s, indeed, obvious that the considerations which render
the persoual aetmn of the soverelgn 1mposs1ble in the Umted

u) Of Lefroy Legzslatne Fower in. Canada, pp..81; 1., 121, 1., 131 n.;.
Harrmon Moore;. Commonwenlth.of ‘Australia, p. 220, . !
LIRS g S
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Kingdom do not apply to the Governor, and in the carly
days of colonial government, before the rise of an enlightened
public opinion, the Ministers would have been gravely in-
commoded had. the grant of “pardons been deemed to rest
solely in their hands. :

The modern practice on the matter dates f1~om a circular
despatch addressed by T.ord Carnarvou to the Governors of
all the Australian Colonies, on 4th May, 1875, This civeular
was the consequence of a long correspondence on the subject,
which had passed between sneeessive Governors of Vietoria
and New South Wales and Secrotaries of Stefe.  In reply
to Liord Belmore in 1869 Liord Granville, and in. g circular
in 1871 Lord Kimberley, laid down the rule that the
Governor must, in each case, consult oeither: his executive
Council or a Ministor, and decide only after hearing their
advice. Nevertheless in 1872 Sir Hercules Robinson found
that the practice in New South Wales was to loave the
Governor to decide all cases on his: personal responsibility
without the aid: of ministerial advice.  This course proved
vory inconvenient, and the Governor’s action in releasing
the bushranger Gardiner was the object of much criticism
in the eolonial Parlianment.  The Governor discussed the
whole question with his Promier, My Parkes; and the lattor
was readly to alter the practice, and to advise the Governor,
but only on the understanding that the usual rules of  consti-
tutional government were applied. the Gtovernor accepting
ministerial advice, unless he was prepared ‘to dismiss his
Ministers.  Sir Hercules Robinson advised the acceptance of
this arrangement, which was concurred in by the Secretary
-of Smte, and made applicable to all the Oolomes in Australia.
But in aeceptmg the prineiple the Seeretary of State did not
go 50 far as d1d Mr Parkes, but insisted that t‘e Grovernor
‘ ,“usb eﬁer01se a persona,l dlsefémon aftex takmg atl‘ advice of
‘his Mlmsters, especlally, but not only, where any imperial -
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interest was involved. He argued that by this means in
serious cases the Ministers would be velieved from  the sole
responsibility of decision and from the resulting pressure
from interested parties: ' '

The exact-nature of the system intended by the Secretary
of State becomes- rather clearer on examination of the per-
manent Letters Patent issued in the decade 1870—1880 for
the chief self-governing Colonies. In the accompanying
Instructions the Governor is given general dirvections to accept

- the advice of Ministers unless for special reasons he thinks fit
to do othe1w1se;, and in the absence of any other provision
this rule appheb to cases of pardon. . In the special case of
death sentences, however, & differ rence is made; there he is
d_ireeted',k after receiving the advice of his executive Council,
to decide onl such cases according to - his. personal discretion.
It follows, therefore, that in all cases save those of death
sentences the Grovernor must accept ministerial advice, unless

~either imperial interests are concerned or he is prepared to
find other Ministers; but in the case of death sentences he
must sxercise his personal diseretion, and cannot relieve hims
self of responsibility by relying on ministerial advice (b).

This state of affairs, modified merely in each colony by the
amount, of -interference in. such  matters ‘desired by the
government for the time being, prevailed in the Australian
Uolonies up to 1892 (¢), and is still the rulein Newfoundland,
the Cape of Good Hope, and Natal, while the Royal Instruc-
tions to the new Colonies of the Transvaal and the Orange
River Colony contain identical provisions. In all these cases
the reasons for the maintenance of ‘the rule are obvious::
the Colonies in question are in point of population small,

(6). See, House of Commions: Papers, 1875, 1iii, 630 seq.; Todd, Parl. Govt.,
. ppe 344869 ;. Queensland  Assembly Votss and Proceedings, 1889, 1. 601,
(). For the causes of the change, the case of the Maori Mahi Kai, cf.
V. New Zealand Pail. Papeps;, 1891, Sess. 2, A. 1, 1892, A. 8,
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and, in the ease of the four last, are peopled by large numbers
of natives, with the result that in cases of murder it is not
desirable that there should be even the possibility of political
feeling arising by the decision resting with a political party.
The same rules were in force in Canada prior to federation,
and, after federation, up to the time of the appointment of the -
Marquess of Lorne as Governor-General ; and so for instance
in 1861 the Governor-General reprieved a prisoner against
the advice of his executive Council, while in 1877 the
Governor-General referred home for the consideration of the
Imperial Government the case of Peter Manin, it being, of
course, perfectly permissible for the Governor-Greneral ‘to
require agsistance on any duty entrusted to him by the
Secretary of State. In 1876, however, the Canadian Minister
of Justice, Mr. Blake, raised objections (d) to several of the
provisions in the Royal Instfuctions to the Grovernor-Greneral
of Canada, which were, he arguoed, out of place under the
advanced stage of responsible government existing in Canada,
and, after consultation with the Imperial Government, the
latter readily revised the Instructions and issued & new set to
Lord Torne.  As rogards the question of pardon, the new
Tnstruetions rogquired the Governor-Greneral, in the exercise of
the power of pardon, to consult in minor cases one Minister
and in other cases the executive Council, and in any case in
which a pardon or reprieve might affect the interests of the
Empire or of any country or place beyond the jurisdiction of
‘the Dominion Government, he was to take these interests into
his personal cousideration in conjunction with the advie o
tendered to him, this clearly showing that in all other cases
he was to act on ministerial advice, unless, of course, in any
case he was prepared to find new Ministers if his government
resigned as the result of & refusal to accept their advice.

(d) Canada’ Sess.. Papers, 1879, No. 181; cf. Parl. Pa]?e}'.s' [C. .5091],
PP 545 seq. ;
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The new form of Instructmn was m’croduced after consulta=
tion into the Australian Colonies in July, 1892, Whﬂe it was
first inserted in the permanent,lnstmctmns issued in New
Zealand in ‘April, 1892 (¢). ~ Naturally the model of the
Canadian Instructions was followed in drafting the Royal
Instructions for the Commonwealth of Australia;and pardons
“are to be given on ministerial advice save in the case where

~Imperial interests are directly involved.

As a matter of fact, the actual share in the administration
of the prerogative varies a good deal in each individual case.

~ The ease of Shortis () is one where a pardon was given by -
- the Grovernor-(}eueral after consulting the Secretary of State,
the. Conneil not advising, and we have the assurance of the
Canadian Minister of Justice, given in Parliament in 1908, that .
_the Governor-General examines carefully the recommendations
“submitted to him and  discusses *exceptional cases with his
ministers : until quite recently the Governor of Newfoundland
“practically exercised the power on his own authority, and on
_the one or two occagions in Australia where in the past attempts
~have. been. made',to txjéat the ‘matter as solely an affair for
ministerial decision, protest has always been made with
satisfactory results, it being recognised that the Governor
must in everjf case consider whether there is any imperial
interest 'dir,eeﬂy involved. “(learly the ‘matter is one in
which a Governor who has the confidence of his Ministers
can be consulted with much advantage to the public interests,
as he can be relied upon to consider the question without
oregard to local feeling or interests.

‘There remain to be noticed various minor matters in
which the Instructions to Governors have been modified as
regards the prerogative of mercy. . The case of the pardon

(e) Constitition and. Governwent of New Zealand, 1896, pp. 187,209, 210.
(f) Canada House - of ~Commons - Debates, 1896, Sess 2, p. 2279 ; 1908,
Pp- 2916 seq. ;33 Can. Law Journ. 53 :

K. K R
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granted by the G‘rovernor of New South Wales to the bush-
ranger Gardiner in 1872, on oondltwn that he should leave
the colony, elicited a protest from the Umted States, and the
Secretary of State pointed out the grave objections which.
existed to the grant of pardons to such criminals conditional
on their carrying their criminal propensities to other countries.
In consequence the Tnstructions to the Governor of South
Australia issued in 1877, and those to the Governor-Geeneral
of Canada issued in 1878, followed by all subsequent Instruc-
tions down to 1906, contained clauses forbidding the grant of
- pardons on condition of absence from the oolony, except onky -
in cases of political offences not accompanied by other grave
crime. This exception was adopted on the suggestion of
+ Mr. Blake, who pointed out that in the case of political
offences banishment was often the only way of securing
tranquillity without keepingethe offender constantly in prisom.
In 1906, however, it was proposed by the government of the
Cape that the Governor should be authorized to grant pardons
conditional on the departnre from the country of criminal
aliens or British subjects not domieiled in South Afries. It
was then felt that it was impossible to maintain in full force
the doctrine that international comity forbade the granting
of pardons in sucte cases, in view of the fact that not only.
was expulsion of eriminals a favourite mode of procedure -
with foreign governments, but also the Imperial Parliament
had in the Aliens Act of 1904 recognized banishment as a
punishment for foreign criminals.  Accordingly the Letters
Patent were altered so as to permit the banishment of aligns,
but not of British subjects, the Imperial Aliens Act having
no_application to British subjects. Similar provisions were
~subsequently inserted in the Royal Instructions issued to the
Governors of the Transvaal and the Orange River Colony.
- It must in this connection be remembered that circumstances
in South Africa are peculiar, and that there is an unusually
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large number of professional criminals seftled there. No
such provision appears in the new Letters Patent of 1907 for
New Zealand.

Since 1878 also, acting on a suggestion of Mr. Blake,
-explicit -authority has been given to Governors to grant
pardons to accomplices who have committed offences for
which they might be tried in the colony, though the offence
“was not actually committed in the colony. Tt has also been
held, in a .case arising in the Bahamas, that a Governor has
- power tolremﬁiﬁy a sentence imposed for contempt of Court (g),
a power the existence of which in the United Kingdom has -
been doubted, in the case of committals for contempt of Irish
Odurts in land matters, apparently without cause. The

~powers of the Governor extend also to the grant of pardons

to men or. officers sentenced by courts martial (k) in the
Od].Qnies, éven ‘in the case of in'lperial troops over whom the
Governor, as such, has no direct control; but it is not usual
for the Governor to use his powers in this respect, such
sentences being fleft to the diseretion ‘of the War Department
on the advice of the Judge Advocate-General (7).
Difficulties as to the power of pardon arise in those cases
where pecuniary'penal’ciesare involved of which the whole or
soirie part is payable to the informer. In the United
Kingdom the power to remit such penalties in whole is given
by an Imperial Act (k), but the Act is not expressed to
‘extend to-the Colonies, and the extent to which the power
can be exercised in the Colonies, which was recently discussed
®

(9) Lo ve-Bahama Islands, L, R. [18937A. C. 138 Hansard, 1908, cxciii, 102.

(%). Cf. also his statutory duties; Army Act, 1881, s. 54, :

(i) Governors are not entitled to pardon “before ‘conviction principal
offenders (Harrison Moore, Cominomeealth of dustralia, p. 219), and in ‘the
Commonwealth the powers of the Governor-General atid Governors relate to
offences against federal and State laws respectively, ibid. p. 289.

(k) 92 Viet. c. 32,

R2
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in the Newfoundland press (7), is in each case a matter of
local law. DBut such remissions are not a part of the exercise
of the prerogative, as they are made under statutory sanction

by the Governor, not under the special delegation of the
Royal power (m).

(0 Bwewing Telegram, Jan. 20th, 1908. S
(m) Similarly, as pointed out. above, p.. 140, Canadien Lieutenant-
Governors have a limited statutory prerogative, sce Ontario-Aect, 51 Viet.

e. 5:.23 Can. 8, C. R. 468, and contrast Canadn Sess. Papers, 1877, No. -89,
p- 333.
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OHAPTER XII.
V ﬁOﬁOURS. -

Tus power to grant titular distinetions is not one of those
which, as a matter of course, are delegated by the Crown to
a colonial Gowernor (a). A Governor is not a Viceroy, and
the powers which will be implied in his commission are only
those which are essentially presumed by their necessity to
enable him to administer satisfactorily the government of the
country, and it is impossible to assume that the right to
_ grant honours is one of these powers. Moreover, the value
of a decoration is in the main based on the fact that it is
more than a mere governmental grant; it is esteemed as a
mark of the personal favour of the Sovereign, and its-value
is certainly increased by the notorious fact that no Sovereign
has ever felt bound, or has been expected, to accept all the
reeommendations made by Ministers. Further, if deeoraﬁions
were merely local in origin, they would loss all the value
now attaching to them as signs of rewards for services o the
Empire. - While, therefore, there would be notbing illegal (5)
in a- colonial legislature enacting that there should be a
colonial ‘order of knighthood, to which appointments could
bt made by the Governor-General, the Bill could not be
assented to by any Governor without sanction from the

(0) Cf. Liefroy, Legislative. Potver in Qupiedd, pp. 87—89.

(#) This statement may be doubted, but T cannot believe that the power to
legislate for the peace, order and good"'g?OVernment of- a colony excludes any
congeivable topic from the legislative power of the colony,except, indeed, the
destriietion of that status itself. Seg:C ap: VI ’
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Tmperial Government, which wotld certainly not readily be
given for the reasons indicated ‘above. Nor does it appear
that any such legislation would be desired. by the Colonles
themselves.

The  same remark appli,es to the preeedence assigned: to
officials and others in the Colonies. ~This is granted usually
and properly by despatches signifying the King’s pleasure in
each case; sometimes by charters of justice (as in the case of
judicial officers), or by Letters Patent. ~ Clearly such lists can -
only be drawn up in conjunction with the government of the
colony concerned, who alone know local 01r011m%t'mees, but
the decision is equally- obviously one whicli cannot rest
merely on the wishes of thoe local government. Attempts
have, however, been made to argue that such matters are
solely for the determination of the colonial government ; in
1872 the legislature of Soutlk Australia passed a Bill (¢) to
regulate precedence in the colony, by which all precedence
to colonial bishops was removed. The Act was reserved
by  the Governor, and the _assent of the Crown was
refused by the Imperial Government, on the ground that-
the matter was one for the decision of the Crown and not
for the Parliament, though any desires expressed by the
Parliament would receive the most attentive consideration,
.and would be given effect to as far as possible. = The
House of Assembly then passed an address to her Majesty
expressing their dislike to the grant of precedence to ecolesi-
astical persons, and in reply the Imperial Government gave
an assurance that no prelate of whatever denomination woulgl
in future be granted precedence in the colony, though the
existing precedence enjoyed by the bishops of the English
and Roman  Churches would not be revoked, unless the
incumbents of those offices were ready to agree: ‘A similar

(¢) South Australia Parl. DPapers, 1872, Nos. 61 “and 68 ;‘ Journals,
Pp. 194, 230. : : : -
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question arose out of a decision by the Secretary of State in
1877, that ex-judges should be given, in the Colonies in
which they have served,” precedence for the remainder of
_their lives immediately after the actual holders of judicial
office. 8ir George Chrey, in New Zealand (), gave expres-
sion to a most intemperate protest against this decigion of the
- Secretary of State, and insisted‘, with much vehemence, that
the control of precedence was just as much a matter of
“colonial eompetence as anything else. ~The Secretary of
State deehned to adopt this view, and, indeed, it is quite
inconsistent W1th the  doctrine that in these questions the
‘Soverelgn is “entitled to exercise his own diseretion. The
. extent to which this principle is still mmntamed 1s illustrated
by the fact that the Table of Precedence for the Common-
wealth of Australia, though, of course, drawn up in censulta-
tion with the Commonwealth Government, was promulgated
by the royal authomty alone, and rests only on the royal
. approval, having :no statutory force. Further, the latest
edition of the Colonial Regulations (¢) contains the provision
_that persons enjoying precedence by right of birth in the
TUnited Kingdom cannot lose such precedence when resident
either temporarily or permanently in a colony, a direction
which clearly rests on the royal authority alone.

.. The Colonial Regulations (/) "also assign to members. of
© the Royal Family in a colony precedence immediately after
the Governor himself. There has, however, grown up of
- late the practice of making the Heir Apparent, if visiting a
cglony, take prec@,dén% even.of the Governor.. This was.the
case in Australia and Canada on the occasion of the Duke of
York’s tour in 19(}1 when, however, the Governor of New
- Zealand was given pr cedence over the Duke, according to

(&) New Zsaland Parl, Papers, 1878, A. 1.
. 1908).
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the older rule. Similarly, when visiting Canada for the
Quebec tercentenary celebrations in 1908, the Prince of
Wales took precedence even of+the Grovernor-General of
Canada (g). The practice is somewhat anomalous in view of
the fact that the Governor-General is technically the repre-
sentative of the King himself, but it has the advantage of
bringing into prominence the exceptional honour conferred
on the Dominjon by royal visits. In the case of minor
members of the Royal Family, no doubt the older practice
will continue to be followed.

As regards the bestowal of homours the principle hag
occasionally been agserted that all recommendations must
emanate from the colonial government. The disadvantages of
such a course were early pointed out by the Earl of Elgin (%),
who insisted on the superior value of honours bestowed
without suspicion of partye influence, and despite various
protests by colonial governments, notably one by Sir George
Grey in 1879 (4), the rule is still maintained that honours are
not mere party rewards. To a certain extent the usage
appears to have grown up that rewards for purely political
services will not be given save with the consent of the
government for the time being in office, but this usage—for
it does not seem to be any more—has no application to
honours for purposes other than political in the spheres of
philanthropy, literature or art.

One old controversy has happily been settled after mueh
discussion, the right of the Governor-General and the

Lieutenant-Governors of the Canadian provinces to creafe
~ King’s Counsel. The dispute, which occupied a prodigious
amount of the time of the Courts of Canada, turned on ‘various

(9) “In higtour in Canada i in 1860, his Majesty, when Prmce of Wales, had
no such precedence.

" (%) Walrond, Letters of Lord Elgm p- 114,
(@) New Zealand Parl. Popers, 1879, A. 9.
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points, such as the delegation of the royal power implied in
the Letters Patent of the Governor-General and the extent
to which the Lieutenant-Governors still, despite the fact that -
they were appointed by the gdvem‘ment of Canada, repre-
sented the King. Tt is quite impossible to regard as altogether.
~ satisfactory the results of the decisions of the Courts on the
subject : what. is reaﬂy clear is; that neither the: Governor-
~General nor the Tieutenant-Governors had any right whatever
“to confer the dignity of King’s Counsel, if the conferment
was the giving of an honorary distinetion ; since neither the
one nor the others had any delegation of the royal prerogative
of the bestowal of honours (k). ~As a matter of fact, the
‘granting of the position of ng s Counsel must be deemed
to be the granting of an official position, and accordingly to
fall under the power, given to the Governor-General and the
Lieutenant-Governors alike (£),%f appointing all necessary
officers in the Dominion and the provinces respectively.
This view was that which prevailed in the other Colonies, and
the position has freely been bestowed by local governments
_upon their supporters at the Bar. It is of course open for the
rank of King’s Counsel to be conferred even upon colonial
barristers of mark by the Imperial Government, but such
Cases are ,rfare in_the extreme and practically never conferred
~unless ‘the recipient has had occasion to render services,
properly. speakmg, imperial, beyond the limits of the colony
itselt.
It ‘would hardly be worth while to trace in detail the
peogress of the struggle which ended in the settlement of the
matter.  Thelaw officers. of the Crown in England advised,

AE) At Gen. for Dominion of Canada v, Att.~Gen. for Provinee of Ontario,
1. R. [1898] A. C. 247 ; Lefroy, Legislative Power in Canada, pp. 133 seq.

@) -Cf. Lefroy, pp- 88, 123-~176. - The moustrous doctrine. that the King
forms no-part of the executiveof the provinees, iow exploded, caused hopeless
confusion. :
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in 1872, that the Governor-General alone had the right,
without legislation, to appoint Queen’s Counsel and to assign
them precedence, but that it was open to the provincial
legislatures to pass laws empowering the Tieutenant-Governors
to appoint provincial Queen’s Counsel, and to regulate the
right of pre-andience in the provincial Courts as between
these officers and Queen’s Counsel appointed by the Governor- .
Qeneral. Advantage was taken of this opinion by the pro=.

vincial legisiatures to  provide for the appointment of
provinecial Queen’s Counsel, and it was out of the legislation
passed by the Parliament of Nova Scotia that the trouble
arogse. Mr. Ritehie, who wag a Queen’s Counsel appointed
by the Gtovernor-(General, found that provincial counsel wers,
under the provineial law, given precedence over him, and he
took the matter before, first, the Supreme Court of Nova
Scotia (m), which decided agfinst him on the poiut as to the

validity of tho Acts as far as thoy merely gave the power to

create Queen’s Counsel, but for him on the actual point at

issue, on the ground that the Aects did not permit retro-

spective action. The Supreme Court of Canada affirmed this

judgment on appeal, but went much further, and declared that

the provineial logislature was not competent to enact such alaw,

inasmuch as the Queen was no part of the provincial legisla-

ture, and no legislation passed by the legislature could affect

the prerogative which was vested in the Governor-General.
only.

The = decision, which was greeted with satisfaction in
Canada, and was warmly approved by Mr. Todd, could onky
be held to be correct if the appointment of Queen’s Counsel
could be regarded as a conferment of an honour; and even
then the difficulty would arise that the Governor-General
has no aunthority to confer honours. The Privy Counsil, in

(m) Canada Sess. Pagers, 1877, No: 86, pp. 25--43 ;'3 Can, S. C. R 5675,
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the case of the Att.-Gen. for the Dominion of Canada v. Att.-
Qen. Sor-the Province. of  Ontario - (n), overruled the judgment
- on the case of  Lénoir v. Ritehie, and  decided that the power
of the provincial legislatures to regulate the question of the
appointment of Queen’s Counsel was beyond doubt. They
~ pointed out that the post was a sort of office, and that the
right of pre-&udien’ee was really a matter not of precedence
properly so called, but of arrangements for judicial purposes,
~and they laid stress on the fact that the Queen, despite
fedpratlon, remained an mteglal part of the legislature of
“every province.

But though the Governor-General has no delegation of-
the power conferring ‘honours, the power is one which may,
on-exceptional occasions, be eonferred on him'; for example,
in 1579 the Marquess of Liorne received authority to appoint
six members of the Privy Coundil of Canada to be knight
commanders of the Order of St. Michael and St. George. In
matters of precedence he has wider authority, as it was laid
down by the law officers in England in reply to an inquiry (o)
by the Grovernor of South Australia, in 1859, that the re-

' s1duary power of ordering precedence rested with the

_ Governor in any case for which no provision had been made

by other direction of her Majesty, and, in fact, the latest
Colonial Office 1egu1at10ns leave entirely to. the discretion of
the Governor the precedence to be- assigned to officials and
other ‘persons when not within the  limits of the colony in
which they have of right official precedence-{ p):

+ dhe same list is worthy of note for one point (¢) : there

 still appears in the model list of precedence, by which in the
absence of other provision the Governor is to guide himself,

() L. R 18987 A: C., 247.

(0) - South Australia Parf. Proc. 1871, App. No: 115:

(#) No.:142 (ed. 1908).

(9) No. 138.. The bishop does not appear in the edition of the regulations
in the: Colorial Ofice List, 1908, p. 622.
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a reference to the precedence of the clergy, but the rule there
laid down is stated not to have received as yet, final approval.
Under the older form the bishop took place immediately before
the Chief Justice, and the table of precedence for the

Dominion of Canada, as altered in 1893, placed members of

the Cabinet after archbishops and bishops (r), and the pro-:
visional table for the Commonwealth placed the cardinal and
primate. before even the Prime Minister of the Common-
wealth. The colonial regulations do not, of course, directly
affect any case in which the established list of precedence
assigns no place to such -dignitaries, but if rotamed it forms
an exception to the rule of gradual dissooi wtion of the Crown

from all official connection with colonial clergy. Up to 1847 the

precedence awarded to bishops was confined to Anglican clergy
alone, but after that year, when precedence had been given
in England to members of* the Roman Catholio hierarchy,
they were put, by the authority of the Secretary of State,
immediately after the holders of similar rank in the Anglican
Communion. In 1860 this was modified by direction of the
Duke of Newecastle to assign to Roman Catholic archbishops
precedence over Anglican bishops only when such office was
admitted by bishops of either communion as regulating their
relative rank. This superiority of the Anglicans disappeared
for good after the decisions of. the Privy Council, which led
to the disuse of the practice of appointing colonial Anglican
bishops by Letters Patent (s), and those Colonies which assign
precedence to prelates do so without distinction of religious
belief.  The retention of the precedence of the clergy
is, however, purely a voluntary act on the part of the
Dominions, as it is essentially a matter which the people of
.the Colonies must decide for themselves.

{r} Colonial Officé List, 1907, p. 479.
() Long -v. Bishop of Cape. Town, 1 Moo.P. C. (N, S) A11; In ve Lord
Bishop of Natal, 3 Moo. P, C. (N. 8.) 115. .
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- It is also worth noting that of late years there had been a
steadily increasing determination to give recognition through-
out:the Empire to the marks of distinction, viz., the title
““ Honourable,” enjoyed by the colonial Ministers and legis-
lative councillors. By a notice published in the ¢ London
Gazette,” of June 16th, 1893, it was decided by bher late
Majesty that executive councillors and legislative councillors
should be allowed to have the title ** honourable,” which is
granted to them by custom in the colony in which they
hold “office, recognised throughout the British Dominions as
long as they W.Qre entitled to hold it, and the same rule is
applied in cases in which the title is continued under special
: cireumstanoes after the termination of the active service of
the holder of the designation (¢). Moreover, in the case of
the federations, the Governor-General is, since 1900, .addressed
—1like an ambassador or the Viedroy of India—as Excellency
in communication from his Majesty’s government; in other
Dominions the title is merely local. Turther, in the federa-
tions the title * Her Kxcellency ”’ is given officially to the
wife of the Governor-Greneral. '

One legal point may be noticed. The prerogative of
honour is not a legislative act as exercised by the Crown,
and grants contained in charters of justice (such as those in
New South Wales and other States, the Cape, Natal, &ec.)
are not legislative acts, but acts which can be altered at
pleasure by the Crown, while if legislative acts they would,
of course, fall under the principle of Campbell v. Hall (u).
The question arises whether, if a colonial law provided
certain rules, these could be altered by a prerogative act.

(¢) After ton years’ serviceasa legislative councillor (Cire. Desp., Nov. 14th,
1896), and usually after three years’ service as an executive councillor. The -
members of the executive Couneils of Canada, Victoria, Tasmania, Common-
wealth, and the Cape do not vacate their seats, and so retain the title for life.

(w). Cf. also Jenkyns, British Rule and Jurisdiction beyond the Seas, p.-28.
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In my opinion, the answer must be deoidedly in the negative.
The prerogative cannot repeal an Act. The same position
arises with regard to curvency, where his Majesty can and
has “legislated ” for colonies with representative institu-
tions. But though the question has been raised (2), I can find
no trace of any alteration of a colonial law by the preroga-
tive.  The real analogyis that of the Letters Patent and other
instruments creating the appointment of Governor, &c. They
are valid so long as no law contradicts them (y).

(v Of. also Jenkyus, British Rule wnd Jurisdietion beyond the Seas, p.

Chalmers, Colowinl Currency, . 43. .

(). The prerogative of the Crown as o seals in the provinces of Canada
is exhaustively dealt with in - Canada. Sess. Papers, 1877, No. 86, As’ to
flags, see Colonial Reyulations, Nos, 148-—182; save ‘in an Ziealand, under
an Act of 1901, the only flag of the Dominions for use on land is the
Union Jack, though frregulnr use of other flags is not unknown. As to
medals, ibid., No, 143; ay to wylutes, Nos. 144-—147 ;. as to uniforms,
Nos. 163—170.  In all these mutters tho prerogative could be altered. by
legislution, while the rules ax to flags depend on the Merchant Shipping
Act, 1894. In minor respeots these prerogatives ave sometimes delegated ;
the prerogative of granting charters of incorporation is never delegated, and
is still somcetimes wsed in respect of the JTsominious, e.g.; in the casé of
universities. Nevertheless, the title “f chartered’’ ¢an be given by colonial
‘Act, as has been done in Outario.
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CHAPTER XIIT.
CHOURCH AND STATE. -

Trx strong grasp which the Anglican Church in England
‘has upon the machinery of State has no - parallel in the
“modern constitutional arrangements of the Colonies.  Its
power in civil matters has disappeared completely, and the
" precedence assigned to Anglican bishops, equally with those
of the Rdman Catholic communion, is almost the only trace
of the former privileged position of the National Church in
the Dominions.  Only in Quebec is the hierarchy part of the
State in any real sense (a). ®

In the beginnings things were very different: the Act
~which gave Usnada a new Constitution in 1791 partially
“established and partially endowed the Church of England by
providing for the famous clerical reserves, the disputes over
which form so large a portion of the early history of the
colony. The Roman Catholie population naturally objected
to seeing the endowment of the Angliodn clergy, but their
endowment was as much resented by the Protestants of other

thaw the Aﬁgliqan denomination, and matters became hope-
' less when the judges, called in to advise the House of Lords
~ in 1840, gave a considered opinion that the endowment by
the Act of 1791 was couched in terms large enough to
include, and which did include, other clergy than those of
the Church of England. By Acts of 1840 and 1853 the
. (}anadlan lecnslature obtamed power to dlspose of the endow-k’,‘_ ‘
‘ment lands sub]eet to. the mamtenance of ex1st1ng ughts, and

(a) Cf. Revised 6tututes, txt Ax Canada House of Commons. Debutes 1889 o

PP- 872 seq.
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an Act of the Parliament of the united provinces in 1854
gave over the lands to the municipalities, avowedly to
remove all semblance of connection between Church and
State (4). : ‘ : :
In Australia the framers of the early Constitutions wer
sorely vexed in spirit to provide for the maintenance of the
influence and power of the Church. The bishop alwéys'
served on -the Council, and he was accorded a degree of
consideration somewhat remarkable. The bishops naturally
were rather opposed to the establishment of responsible
government, which meant their disappearance from polities,
and the question of creating clerical reserves in Australia
appears to have been under consideration. Fortunately wiser
counsels prevailed, but the question of the position of the
clergy of the English Church in the Colonies remained very
obseure until the delivery of the judgments of the Privy
Couneil in tho cases of the actions Long v. The Bishop of
Cape Town (¢) and In re Lord Bishop of Natal (d). These two
cases settled once and for all the position of the clergy in
the Dominions. Up to 1865 the practice of the Crown
had been to issue Letters Patent for the appointment
of colonial bishops, by which they were authorized to
exercise jurisdiction in- Church matters over the members
of the Church of Kngland in the colony. The former
case dealt with the position towards his bishop of a
olergyman in the Cape, the latter with the position
towards the Metropolitan of a bishop in Natal whose Letters
Patent provided that he was to be subject to the See pt
Cape Town, just as a bishop of any see within the province
of Oanterbury is subject to the Archbishop. It waslaid down

: (b) Bee Hincks, Religious Endowmints in Conadn. (andon, 1869), and

Eyerton; Canada, 1908, pp. 124, 169, 201209, ' )
s 2oy 1. Mo6: PG (N 8.) 411,

. (@) 3 Moo. P. C, (N. 8.) 115.
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clearly by the Court that the Letters Patent in either case
had no legislative force whatever. In both cases the Colonies
~_concerned were conquered or ceded Colonies, and, if the
~ Teetters Patent has been issued before the grant of a repre-
sentative legislature, the right of the Crown to confer juris-
diction in religious matters would have been beyond dispute,
as the Crown has full legislativé power over a conquered or
ceded colony. But in both cases the Letters Patent dated after
the grant of representative (¢) institutions to the Cape, and in
~accordance with the case of Campbell v. Hall (f) the attempt
~“to legislate by royal prerogative no longer could be successful.
There remainet, then, only the question whether in either
case there could be implied a contract to submit to the
qzmsi-jﬁriédietional powers of the bishop, and it was held
* that in the case of Mr. Long this might properly be inferred,
but not in the case of Bishop Colenso. On the other hand,
it was emphasised that the appointment itself was perfectly
legal, and the Kxchequer () was found liable to pay the salary
of the bishop, when it attempted to carry the decision to the
logical coneclusion that the bishop had no locus standi, while
the Court expressly held that the title and precedence of a
bishop were within the prerogative of the Crown to create
anywhere. L : : ‘

The result of these famous decisions, which were justly
“admired at the time, at once reduced the position of the
Anglican Church fo an admirable simplicity, viz., that held
by all’ other religious bodies in the Colonies, of voluntary
~.assz)cia,tions for purposes of worship (7). The ecclesiastical

(¢} The judgment evidently means that, though ‘it speaks only of an
independent. - legislature. . But  a non-representative legislature does mnot
exclude the prerogative, despite Anson, Low of the Constitution, 1T, 428.

(fY 20.8t. Tr. 239. ]

(¢) Bishop of Natal v. Gladstone, L. R. 3 Ex. 1. }

(%) A Cape Act (No. 5-0f1875), three years after responsible government,
abolished the endowments of the-Civil List Ordinance of 1852,

K, 8



258 RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

jurisdiction did not disappear, but it ceased to be deemed
part of the law of the land. It could not be executed in
any other manner than by approaching -a civil tribunal and
asking that tribunal to enforce 1t, in the same manmner as a
tribunal may, if it think fit, enforce the decree of a Court of
Arbitration. In fact, the matter reduces itself to a con-
sideration how far those who join the Anglican Communion
are bound by quasi-contract to fulfil certain = obligations
towards their spiritual superiors. , '
The Imperial Government, on the result of the cases in
question being appreciated, determined to stop for good the
issue of Lotters Patent creating colonial hishoprics, and they
applied this rule even to cases in which under the prerogative,
as in conquered or ceded colonies, or by Act of Parliament, as
by the DBritish Settlements Act, 1887, the Crown has power
to legislate, by Tietters Dafent, for the Colonies. Simul-
taneously the COrown venounced, of course, its eontrol over
the appointment of colonial bishops, whose choice now lay
entirely in the hands of the churches. But in order for a
colonial bishop to receive consecration from a bishop of the
Anglican Church o mandate from the King is still nocessary,
which is applied for by the Archbishop of Canterbury, and
which empowers the bishop in question to. consecrate the
proposed bishop, but which does not put forward any claim
to confer the power of exercising jurisdietion of a properly
legal character. But colonial bishops ean and do freely con-
secrate other bishops (7).

The result of the withdrawal of the Crown from apy
connection with the Church in the Colonies has been the
growth of independent hierarchical bodies, which owe their
juridical constitution to Aects of the local Parliaments, incor-
porating them and conferring on them certain powers.
Their position is, therefore, precisely similar to that of the

(1) Of. Anson, Law of the Constitution, TL. 427--430,
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Anglican Churches. of Scotland a,nd of Treland; they are
mdependent of the Anglican Church in England, though
they remain in communion with it and are on terms of close
"relatwn But. as'was pointed out as early as 1873 by the
Bishop of Wellington (/); at the opening of his diocesan
synod, the Church of England in the colony is “ a branch of
- the Catholic Church, independent of all control from any
other branch of the Church whatever. No other Church has
any right to legislate for it. No appeal from its decisions
- can be carried to the courts of any other Church. Tt is in
. the same relation to the Church of England as the Church of
TIreland, or the Chureh of America.”” * In matters of doctrine;
unlike the Anglman‘ Chureh, the Privy Couneil has no autho-
rity over sueh‘a Church; save in so far ag the Privy Council

~in interpreting a question of civil right, such as a trust deed,

might find it essential to examime into the doctrines of the
Church (%).  Like all voluntary associations it falls under
the civil jurisdiction of the Courts, whenever questions-arise
either of the rights of the members infer se, or of the members
and the outside public, but other\mse religion and the State
are utterly separate. '

There is, however, a real sense in which it may still be
said that the royal supremacy exists. The Act 1 Eliz. ¢. 1,
asserts for.ever that the only power or jurisdiction within the
realm, including all her Majesty’s dominions, is annexed to
the Imperial Crown, and specifically denies the right of any
foreign potentate to intervene in affairs of either spiritual
or, temporal jurisdiction. This statement was especially
men‘aoned in the Act of 1774, by which the Roman Catholics
- of Quebec were seeured n, ’che froe exercise of their religion,

(,7) Cited by Todd, Paml Govt P. 416 : .
(Ic) As the House of ‘Liords had 1o do'in.the vase of the Churches—-—Free S
and United Free—in Seotlan e Church of Scotlcmol (Genem( Aswmbly, '
"Ofvertozm, L R. [ : ; '
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and the royal Tnstructions to ’che ill- fated Duke of Richmond
on his appointment in 1818 as Governor-in-Chief over the
two Canadas especially mentioned (7) that the Roman Catholie
Church was not to he given the position of an established
church, and that ‘“all appeals to a correspondence with any
foreign ecclesiastieal jurisdiction, of what nature or kind
soever, be absolutely forbidden under very severe penalties.”
This state of affairs 1s still technically in force, and appeal to
the Pope from Canada is illegal and unconstitutional. In
point of fact, of course, the power of the Pope over Quebec
is very great, and an ultramontane logislature actually paid
to the Jesnits, in 1888, the value of the confiscated church
lands in the Liower Province. The Dominion govemment
made no attempt to interfere, on the ground that their action,
however injudicious, was entirely a matter for the legislature
of Quebee, though the mattermraised a good deal of feeling in
Parliament, and a motion for disallowance was brought in.
“ Practically, from some points of view, the Roman Catholic
Church might be deemed the Hstablished Church of the pro-
vinee. But the greater part of educational difficulties in the
provinces of Canada have arisen out of religious disputes—
the Roman Catholic party insists on a special eduneation for
Catholic children, and the other side insist that such education
should be provided at the special cost of the people who
desire the unusual teaching, and not at the expense of the
. government. In New Brunswick, Prince Edward Island,
and Manitoba the strife has been very serious, and in the

latter case ended () in the ruin of the Conservative goverg-
ment.

: (0) House of Compmons Papers,; 188788, xxxix. No. 94, pp. 71, 72; 31-Geo, 3,
6081y 5 3'3, cf. Egerton, Oamwda, PP. 332, 333, and for - education, ibid.

“Lpp. 319 seq ; and for the Quebec Act, Lefroy, Legisiative Power. in G’anadw,

293,.924; Canada Howuse of Commons Debates, 1889, pp. 812 seq.
) Oanada House of Cominons Debates, 1896
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In Natal there still remains a small remnant who helong to
the Church of FEngland proper, as distinguished from the

‘autonomous Church in communion with the Aunglican Church
~which arose as a result of the decision. in Bishop Colenso’s
ccase. - It cannot, however, long survive the fact that it has no

bishop to ordain priests, as, despite several appeals, the Arch-
bishop of Canterbury does not feel entitled to encourage a
rival body to the Church which is in communion with the

~ Anglican Church (»). Similar autonomous Churches exist in all

the other Dominjons.  But in Newfoundland a considerable
measure of political power rests with the Roman Catholie

‘archbishop (0). There was.recently ptiblished inthe papersof
- the colony an interesting dispute as to his Grace’s action in
“the matter of the proposed appointment to the executive

council of a member of Parliament, who is now in opposition.
L ]
It was freely asserted and admitted that the archbishop was

‘asked to sectre the appointment of the gentleman in question,

and that he was ready to do so. Except in Quebec there
can hardly be any parallel for so strong religious influences

‘being brought to bear on a political issue. And in Canada,

it must be remembered, the Supreme Court has unanimously
held that an election for the Dominion Parliament was void
because of the interference of Roman Catholic priests with

the voting of their parishioners ( p):

(n): Parl. Papers [C. 54897,

- 0) Fuening Telegram, Jan. 24th and 25th 5 Daily News, Jan.-27th; Bvening
Chrowicle, Jan. 24th, 1908

*(p) Brassard ¢t al. v. Langeviny, 1 Can. 8. C. R. 145.
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- CHAPTER XIV.
JUDICIAL APPEALS,

It is now fully established («) that the Crown is entitled to hear
appeals from the decisions of all colonial Courts, save in such
cases as the prerogative right has been exprosslsf taken away
by ‘legislation. ~This right in the main rests on the pre-
rogative of the Crown asg, in the last resort, the fountain of
justice, and preserves in a new form the jurisdiction of the
King in his Council. The stmtutes affecting the constitution
of the tribunal before which the appeals are held for the most
part meroly recognise the appeals as existing, and do not
purport to give them legislative sanction, but the Act
7 & 8 Vict. ¢. 69, 5. 1, does exprossly overrule any limitation
on the power of bringing an appeal direct from inferior Courts
in the Colonies, there having formerly existed restrictions on
the bringing of appeals from Courts other than Courts of
error or appeal. DBut though, strictly speaking, appeals can
be brought direct from any Court with the permission of the
King in Council, such appeals are practically never allowed
save in cases like those of the Canadian provinces, or the
Australian - states, where the Court from which appeals are
brought, though, no doubt, not the highest Court of Appeal
available, since appeals can be brought to the Federal High
Courts, is still in itself of the status of a Court of Appeal (b).
There are, of course, the strongest grounds of convenience

(a) Most recently in Zn re Wi Matus’s Will, L. R. [1908] A. C. 448.
(b) But <f. Sir R. Stout’s complaint in. Parl.’ Papers [Cd. 85247, p.-195.
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and policy in favour of this mode of procedure ; the Judicial
Committee is mot to be troubled with minor cases, or with
cases which have not received the fullest consideration from
the Courts below.

Similar grounds of convenience render it essential that
eriminal appeals should be very rare. They are by no means
unknown, but the established rule is that they shall be
received only when some grave matter of prineiple is involved,
which would be likely to act as a precedent for the future, -
and which seems to result in some substantial and serious
injustice.  Appeals on mere points of form or technical

- inaceuracies are never allowed, even in civil cases. A further
~prevention of the bringing of criminal cases lies in the fact
‘that in each instance at present special leave to appeal is
required, and no colonial Court has now any authority to
grant leave to appeal. In the TPominion of Canada a further

. step has been taken, and under a Canadian Act of 1887 (¢),
which was duly sanctioned, the power of the Privy Council
to- grant leave is fmma,lly taken away, so that in eriminal
matters no appeal at all lies from the Supleme Court of-
Canada fo the Judicial Committee. ~‘ ‘
~ In civil cases appeals are of two kinds, either by right
under conditions framed by local legislation or by Order in
Council, or by special leave. Appeals as of right are usually

permitted only in cases where the subject-matter involved
is of considerable value, the amount varying from 5001 to

2,0007. in different Colonies, according to their social condi-

tidns, and only from final ‘decisions. = Notice of appeal
has to be lodged within a certain period, and security
given for the payment of costs, &e. Where the conditions

- are fixed by local Act, the limitations are imposed, of course,

as part of the ordinary law of the colony. In some cases the

(c) See now Revised Statutes; 1908, c. 146, s, 1025.
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limitations are fixed by imperial charters which have legisla-
tive effect, either because they were issued in virtue of the
prerogative of legislation for conquered Colonies, or because
they have been confirmed by Imperial Acts. In other cases
they are limited by Order in Council, made under the distinct
prevogative right to decide at the pleasure of the Crown the
conditions on which the right to reccive appeals will be
exercised, and it is still open to his Majesty to limit in this
way the right of appeal from the Courts of self-governing
Jolonies over which he has no legislative power.

Appeuls by special leave are subject to no agnditions what-
over beyond those applied by the Judicial Committee on the
oceasion of each appeal. They will only be allowed when
some substantial issue is at stake, but if that is established
they will be granted even if tho sum involved is trifling.
But in all cases appoals will not be decided if the grievance
in question has boon removed, whether by legislation or
otherwise, since the appoal was entered, as the Court exists
for the consideration of substantial grievances only ().

The jurisdiction of the Privy Council has not gone un-
questioned of recont years ; doubts have freely been expressed
of its competence fo deal satisfactorily with the complicated
questions of colonial law brought before it, and stress has
been laid on the desivability of having loeal points of law
settled locally. Stress has been laid in reply on the
advantage of having a neutral tribunal to decide matters
which may raise great political feeling in a colony, while
steps are being taken to revise and simplify the procedute
of the Court, and advantage has been taken of the power to

(4) Of. Tarring, Law relating to the Coloniss, ed. 8, Chap. V. ; L. R. [1908]
- A. C. 214 (a very extreme case). Other rules are that an appeal.from thie -

-Superior Court of Canada. or the High Court of Australia will only beallowed
on very grave grounds, and scarcely at all if the appellant has taken a case
from a Superior Court of a province ot state. to the Federal Court. Cf.
Daily Telegraph Newspaper v. M‘Laughlin, L. R. [19047A. C. 777.
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add eolomal Judges given by the Ach of 1895 ‘uo appom‘c to
1t members of “the bench of the Domintons. - Teo much need
not be made of it value in preserving a general uniformity
of law throughout the Hmpire, for not only is the system of
Enghﬁh law- which  the Court knows best not in force
in South Afriea and Quebee, but also much of recent
colonial legislation has been directed towards the alteration
of the fundamental principles of the English common
law. On the other hand—and this is often overlooked
—the Court does perform an invaluable service in
constitutionaks matters.  Its judgments form a standard
by which = questions of - the relations of Imperial Acts
and local legislation can be regulated throughout the Empire,
and, just as a Supreme Court is a npecessary adjunct to a
federation, the existence of the Privy Council seems essential
~to an Bmpire. Moreover, the Court can alone deal satis-
factorily with the doctrine of the royal prerogative. The
prerogative, it has been repeatedly laid down (¢), is the same
all over the Empire, except so far as it has been lessened by
local legislation (which includes a code of law introduced by
tacit or express act in a ceded colony like Mauritius, or a con-
quered colony like Quebee) binding the Crown, and, if so,
one Court is required to set forth consistently its nature.

These theoretic arguments were mnot accepted by the
framers of the Australian Constitution, and in the shape in
which the Australian Constitution Bill was presented to the
Bll‘msh Government every questlon affecting the -interpreta-
fion of the Constitution of the Commonwealth or of the
States was excepted from appeal to the Privy Council, save
when the public interest of some other part of his Majesty’s

(¢) Ci L R. [1892] A. C. 437, at p. 411 ; Col. Goovt. v. Laborde, Mariritius
Supreme . Conirt” Decisions, 1902, pp. 20 seq. (with which, as explained above,
I agree, but not with the dicta of the Court as to treaties).
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Dowinions' was involved ( f ). ThlS cla,use caused a good deal
of discussion and dispute, but eventually. the government
~accepted a compromise which excluded from the category of -
appealable cases all those involving the rights infer se of any.
state or states and the Commonwealth or of any states, except
if the Court should decide to grant a certificate providing
that the mafter was one on which an appeal to the Privy
Council should lie. {n other matters no appeal lies of right
to the Judicial Committee, but the prerogative right of
granting special leave remains untouched, in this respect
resembling the case of Canada, where no appead lms of right

from the Supreme Court.

It was poiuted out in the Parliamentary Debates in
England at the time that the provision would lead to serious
confusion and inconvenience, in view of the fact that the
appeal from the State Iigh Vourts remained unaffected by
the Act, which merely added an appeal to the High Court of
Australia as an alternative mode of procedure, but did not
aboligh the appeal to the Privy Council. Tt was shown that
a case involving issues between two states, or a state and the
Commonwealth, might be taken to the Privy Counecil and
decidod in one sense, while o similar case carried to the High
Court would be decided in the opposite sense (g). In reply,
it was argued very confidently that the High Court, being
generally subject to baving its judgments revised by the
Privy Council, wonld accept the decisions of the latter as
binding. The argument was not at all cogent, inasmuch
as it was the view of the fratners of the Act that the prd-
~visions should secure the decision of Australian constitutional
_questions by the High Court, and in fact the High Court,on the

(F) See Commonwealth of Australia Constitution Bill Debates, §e. (Wyman’s,
1901). :

(g) Ibid. pp. 25, 26, 109 (Lord Raussell’ of Killowen), 101 (Lord Davey),
67 (Mr. Haldane). .
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oceurrence of such a dispute, refused to accept the view of the
Privy Council (4). The dispute arose out of the question whether
a state government could levy income tax on the income of a
federal official. - The Privy Council held that it obviously
could, as its powers of taxation were mnot affected in this
regard by the Constitution ; the High Court held that it
could not, inasmuch as the use of the power might conceiv-
ably enable the states to paralyze the action of the Federal -
Government, an argumeh‘u used in the United States by
Chief Justice Marshall (). The position was absurd, and the
solution amusing. The Federal Parliament in 1907 hastily
passed an Act providing that the states could levy income
tax on the salaries of Commonwealth officers, though if, as
the High Court held, the Constitution forbad this, the change -
should “have been made by a formal amendment of the
‘Constitution, which, however, would have involved much
trouble and delay: More satisfactory was its remedy. for
future disputes. It passed an Act under the power expressly
given to it by the Constitution (k) of deciding what Courts
should “exercise federal jurisdiction, a term ineluding any
question arising out of the Counstitution. This Act does not
deprive the appellant in a state Court of the right assured to.
‘him by the  royal prerogative of appealing from any final
: declslon whatever of such a Court, but it does secure that no.
state Court shall ever give a decision on any matter mvolvmg
- the rights infer se of the Oommonwealth or states or two states, 2

;,by prowdmg that any case in which such issues are ra1sed‘

Onoe be transferred to the ngh 00111"5 when of
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Privy Council from the High Court will come into operation.
The device is ingenious, and terminates satisfactorily a
position which threatened to become a nuisanece (/).

While the Commonwealth Constitution Act only limits in
this one point the right of the Council to grant special leave
to appeal, it expressly permits the Commonwealth Parliament
to legislate, imposing further lmitations, subject to the
proviso that any such legislation must be reserved for the
consideration of the Ilome Government. Tt has been
argued from this express permission and also on general
groudds that the rule is that, save by. Imperial Act,
there is mo power in a colonial legislature to limit in
any way the royal prerogative, at any vate, as far -as
appeals are concerned. This view, however, is not tenable,
for it ignores the existence of the Canadian Aect of 1887,
abolishing all appeals by sfecial leave on criminal matters
from the Supreme Court of Canada, the validity of which has
never been questioned by the Tmperial Government. Not on
more general grounds does it appear possible to maintain the
dactrine; there is mo spocial sacredness about the right to
grant leave of appeal to exempt it from chan go by a colonial
. Act sanctioned by the Governor, and not (hballowud by his
Ma}esty s Government.

There is, however, one whole class of cases, which is exempt
from the ordinary rule of judicial appeal. In Théberge v.
“Laudry (m) the appellant had been elected a member of the - ‘
Legislative Assembly of Quebes, and had ‘afterwards  been : e
' unseated by the Superior Court on grounds of oorrlmt‘ LS
3 praotlees The Corrupt Praetmes Act of Quebec, underk_ s
~whleh proeeedmgs were taken, prowded tha’c the e

o

(l) -Cf; my nrtmle, Jowrn. Soc. Uomp Leg i 1908
g (m) L: R. 2 App. Cas: 102 Cf. Holmes v Angwm,
"cf Mosés v, Pmkef, Egz parte Moses, L. R [189 €
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of “appeal, and special leave to appeal was refused.  The
ground of the refusal was explained in the subsequent case of
Cushing v. Dupuy (n) as depending entirely on the peculiar
character of the subject-matter of the appeal, and not on the
words of the statute, which did not purport to limit the
prerogative. The duty of deciding upon disputed elections
is not one which properly devolves on the executive power or
is part of the royal prerogative, and accordingly the Privy
. Council was not desirous of extending its scope to the con-
sideration of cases of this kind. The Commonwealth High
Court has adopted the same doctrine.

Various sugdestions have of late been under consideration
for a change in the nature of the final Court of Appeal for
Dominion appeals. In 1902, at the Colonial Conference of
that year, some stress was laid on the suggestion that there
might be created a Court of inal appeal for the whole
Empire, including the United Kingdom, there being a
genéral impression in the Colonies that the Privy Councillors,
who.are also. members-of the House of Lords, devoted more
attention to their duties in that Court than in the Judicial
Committee. - The suggestion was not, however, found to be

‘ practicable, as the legal authorities of the United Kingdom
were not desirous of making any alteration in the: composi-
tion of the House of Lords as a Court of Appeal, and at the
Colonial Conference of 1907 it was frankly admitted that no
change was in contemplation as regards the composition of

“the tribunals. It was, however, agreed that it was desirable

, to consolidate and simplify the practice of the Privy Council

as regards appeals, and plans to effect this end are under
consideration.  Some resentment against the Privy Couneil

was created in 1903 in New Zealand by the terms of a

- déeision of their 101'dships in the case of Wallis v. The

(n)-L.R. 5 App Cas. 409, Cf, In re Wi Matua’s Will, L. R. [19081 A.C,

N o 10
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Solicitor-General of New Zealand (o), where the Privy Council
passed strictures on thé colonial Court as being too ready to
yield to executive control, a charge indignantly repudiated by
the Court, which retorted on the Privy Council by accusing
it of delay in giving its decisions, of ignorance of the laws
and circumstances of the colony, and so forth, and the feeling
of discontent with the Court is clearly still alive to-day in the
Dominion, though not shared by the Government.

On the other hand, in the recent negotiations for the
foundation of “a federal union in South Africa, the principle
of maintaining the supreme authority of the Privy Council
has been maintained. It is there proposed "that no direct
appeals to the Privy Council should be sllowed from any
Court save the final Federal Court of Appeal itself, and in
all probability the appeals from that Court will only lie as a
matter of grace on special lgave being granted by the Privy
Council. But the right to grant such special leave will not
be curtailed in any way, thus leaving the Privy Council to
perform the same useful services to South Africa as to the
Dominion of Canada as regards the interpretation of the
Constitution.

It is, however, possible that in this and other cases there
‘may be a delegation to the colonial Courts of part of the .
prerogative to grant special leave to appeal. The present
procedure of a reference to the Privy Council for leave, and
then the actual hearing of the appeal, is clumsy in the
extreme, and a change would seem on all grounds desirable
and free from objection, it remaining ‘always with the Priv
Council to grant special leave, even where a lower Court
could have granted such leave and has refused so to do.

Besides its powers of hearing appeals, the Privy Council

»

(o) L. R. [1903] A. C. 173. See also all the complaints in Parl, Papers
[Cd. 3524], pp. 179 seq,, and the discussion in [Cd. 3523}, pp. 200—3230.
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has an extraordinary power of deciding matters referred to
it. By sect: 4 of the Act 3 & 4 Will. 4, c. 41, the King
may refer to the Judicial Committee any matter other than
appeals which his Majesty may think fit; and the Committee
-is bound to consider and decide the matter as if it were a
legal appeal.  The chief use of this section in colonial
~matters has been in connection with the removal of colonial
judges on -petition from the colonial legislature, as in the
case of the Repre&ewtaz‘ives- of the Island of Grenada v. Sandey-
son (p), but the same power has been used with especially
useful results in the case of disputes between provinces in
~ Canada; for instance, in 1878 the Privy Council adjudicated
. on’ .the joint request of the governments of Ontario and
Quebee on certain disputes as to the division of assets and
liabilities between the two provinees, and the dispute between
the governments of Newfoundland and the Dominion as to
the exact boundaries of Labrador will be settled in this
manner (¢). The advantages of the procedure are obvious,
because there is thus obtained a definite ruling on the whole
matter at issue, while in any individual case the matter is
. presented in connection with a particular subject-matter, which
renders the Court unable to arrive at any general decision.
On the other hand, the Crown will not refer matters to the
Committee; unless they are:such that the Committee has a
~_proper right-to intervene. For example (r), in 1872 the
government refused to refer to the Council the question of
the fact whether certain enactments of the legislature of
New Brunswick on the subject of schools were such as to
give ‘the Dominion Parliament power to pass remedial

ooy 6 Moo. | P. Q. 88 cf. also Mr. B, Walker’s case, Zimes, Nov. 6th,
1908. : ;
(g) Cf.also Tarring, Law relating to the Colonies, ed. 3, p. 204, n. 1; Harrison
Moore, Commonwealth of Australia, pp. 241, 242.
(r).Cited in Parl. Papers [C. 24457, p. 121,
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legislation under sect. 93 (4) of the British North America
Act, 1867, on the ground that the Queen in Council had no
power to determine the matter, and the decision given would
not be binding on the parties in Canada. So, in 1879, the
Secretary of State declined to refer to the Privy Council the
question of the right of the Dominion Government to dismiss
the Lieutenant-Governor of Quebec, becanse the Dominion
Government were not a party to the request for a reference,
and the reference would not have bound them (s).

It is, indeed, technically correct to say that, even in. the
case of a joint reference, the decision is not legally binding
on the parties; but in effect it would be binding, inasmuch
as any action taken under it would no doubt be held by the
Privy Council to be legal or not, so far as it was in con-
formity with its decision. It is true that the Privy Council
is not bound by its own decisjons, but there is practieally no
probability of it cver upsotting a decision arrived at on an
agreed case, in which presumably all the relevant facts
would be given (#).

(s} Cited in Parl. Papers {C. 24457 ; of. [C. 54897, p. 14. ‘
(4) Tor thiy chapter, ef. Sufford and Wheeler, Privy Council  Practice, 1901,
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CHAPTER XV.
THE JUDICIARY.

It neeessa;ily follows, from the nature of the relation
between the Dominions and the Mother Country, that the
utmost importance attaches to the independent position of
the judicial authorities of the Dominions. The supremacy
at once of the Imperial Parliament and of the colonial
Constitution over the ordinary colonial legislation are
dependent for their actual effect on the decisions of colonial
Courts. It is true that wrong décisions on these points can
be reversed on appeal by the Privy Council, but the cost of
appealing to that tribunal would certainly in many cases
preclude such action, and the essential consideration for the
suitor is that he should be able to receive redress without
undue delay and cost. - This result undoubtedly is contributed
to by anything which gives judges security of tenure; the
mere fact that a judge cannot be removed by the executive
has an excellent result in opening his mind to receive more
general considerations than would naturally present them-
selves ‘to an executive officer. A member of a colonial
Ministry is naturally more anxious to give effect to the policy
sdetermined upon by his colleagues and himself than to
secure the rights of those who may oppose his schemes, and
in such cases it is too much to expect that powers would not
be strained, if it were possible by ordinary executive action
to remove the offending judge.

The judiciary in. all the Dominions has accordingly been
adequately protected against hasty dismissal by the executive

K. T
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government under the terms of the Constitution Acts. In

Canada (a) the judges of the Supreme Court, the Court of

Exchequer, the Superior, Distriet and County Courts in the
provinces, save the Courts. of Probate in Nova Scotia and
New Brunswick, are appointed by the Federal Government
to hold office on good behaviour, but subject to removal in
the case of judges of the Superior Courts by the Governor-
General on an address from the Senate and House of
Commons. Provision has also been made by a Canadian
Act (b) for the removal of other judges on grounds of ill-
health, old age, or inability to perform their duiles, or from
incapacity or misbehaviour; but in these cases due notice

must be given to the judge of the charges, and they must

be investigated by a commission of enquiry which consists of
judges. This provision thus allows judges to be retired
with less difficulty than by the more formal method of

addresses by Parliament, but the procedure amply saieguurds
the interests of the judges (¢).

In the case of the Commonwealth (¢) the Constitution
expressly lays down that the judges shall be appointed by the
Governor-General in Council, and shall only be removed by
the same authority, on addresses having been presented by both

Houses of Parlinment in the same session praying for removal

on the ground of proved misbehaviour or incapacity, while their
salaries cannot be diminished during their tenure of office.
It will be noted that proved misbehaviour or incapacity
is necessary, and the question arises by whom the proof is to
be obtained. Probably, in any such case, there would be a
preliminary investigation by a commission appointed ad hoc

(@) British North America Act, 1867, ss. 96, 99.

{5) Revised Statutes, 1906, ¢. 138, 8. 28.

(¢) In the last resort the judiciaryis dependent, as in England, on the
legislature. Cf. Harrison Moore, Commonwealth of Austmlm, p. 279, .

(@) 63 & 64 Viet. o. 12, 8. 72 of Schedule,
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by the Parliament, as was done in Canada in cases of proposed
removal in 1867 and 1877. :

The provisions'in the case of the Commonwealth have been
followed in the'case of the Transvaal and the Orange River
Constitutions  in their entirety except that the address
contemplated by the law is'a joint one from the two Houses,
There is the same mention of proved misconduct or incapacity,
and ‘again the mode of proot is-left for the legislature to "
decide. Presumably the legislature would embody in its
address a statement that the misbehaviour or incapacity had
been proved, apd such a statement would be sufficient for the
Governor in Council to act upon (¢).. In the case of Victoria
and Tasmania the power to remove is only to be exercised,
on an address, by the Governor, not the King, and no

~mention is made of grounds being given.

Tn all these cases the decisioh as to dismissal must rest in
the last instance with the Governor advised by his Ministers,
for there is no compulsion put on the Governor to dismiss;
the powers given are merely enabling, and a Ministry might
coneeivably find it necessary to disregard the wishes .of
Parliament, and a Governor could only dismiss them and
find other advisers. - The Governor, hdwever, could not
refuse compliance with their advice except under the usual
conditions, either because of an imperial duty, or because he
thought it was not the real wish of the country, and that he

“could obtain new advisers with a majority in the constituencies.
The position of the Imperial Government is somewhat
_dafferent in the remaining Colonies. In them the ruleis that
judges should hold office during good behaviour, and that
their salaries should not be diminished during their tenure of
office, but that they should be removable by the Crown on
the address of both Houses of Parliament. Provisions to this

(e} Cf. Harrison Moore, Commonweaith of Australia, p. 279; Transvaal
Letters Patent, 1906, s. 48 ; Orange River Colony Letters Patent, 1907, 5. 50.

T2
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effect. exist in the Constitutions of Newfoundland, Natal,
New Zealand (f), New South Wales, South Australia,
Western Australia, and Queensland (¢). These provisions
differ from those in the Constitutions of the Federations, of
Victoria and Tasmania, and of the new Colonies which are
based on those in force in the Commonwealth, in two important
respects, viz., the power to remove is given to the Crown, not
to the Governor, and no mention is made (as also in Victoria
and Tasmania) of any grounds being required for removal.

It is apparently open to any Parliament to ask the Crown
to dismiss a judge on whatever grounds seem to it adequate,
and no allegation of proved incapacity or misbehaviour is
required on which the address to the Crown should be
based. In IEngland, on such an address being passed by the
Parliament, the matter would be ended and the removal of
the judge would follow as a matter of course; this, however,
it was decided in the case of Judge Boothby of South
Australia (%), was not the case in a colony where the power
lay with the Crown. It was the duty, it was held, of the
Crown to assure itself that the grounds on which the removal
was asked for were adequate. Kven in England, it is usually
laid down that the address should recapitulate the grounds
on which the removal is asked; though there are no recent
cases of such addresses being moved, a threat of an address
usually sufficing. In the case of colonial judges it may in

“future be assumed that they will not be petitioned against by
a colonial Parliament, save on sufficient grounds ascertained
judicially by a commission of enquiry by the direction of the
Parliament, so that any use of the royal power of refusing to
act on a petition will be unnecessary. But in law, the fact
remains that the removal is not & mere ministerial act, and

-
(f). See Supreme Court Judges Act, 1858, and 15-& 16 Vict. ¢. 72, s. 65,
(9) See Supreme Court Act, 1868 (31 Vict. c. 23), s. 9,
(#) Cf. Todd, Parl. Govt. p. 848,
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probably the suggestion of Sir Frederic Rogers (¢) in his
memorandum of 1870 on the removal of colonial judges, that
the case would be at least formally referred to the Judicial
Committee for report, would be acted upon. If the procedure
appears anomalous under responsible government, it is really
no more 8o than the rule that the decision whether or not to
~ grant a flat in a case of a Petition of Right against a colonial
government is still vested in the Imperial Government.. The
anomaly, in either case, can be removed by legislation in the
~colony or by imperial legislation, if deemed desirable.

As a mere-matter of law there seems no reason to doubt
that the provisions of Burke’s Act(7), under which the
‘Governor in Council can amove any colonial officer, still

-~ applies to judges of the Dominions.  The Act applies only,
it would - seem, to offices held during good behaviour, as
decided in the case Bx parte Robertson (k), where it was held
that the Act did not apply to the case of the dismissal of the
Commissioner of Lands in New South Wales, that officer
holding merely during pleasure. An appeal from such
amotion lies to the Privy Council, but it is somewhat doubtful
whether the Aet really applies to any officers appointed
otherwise than by Letters Patent under the Great Seal of
England, as at the time of the passing of the Act that was
the normal mode of appointing the officers whose interests it
was apparently intended to conserve by the Act, but, in
discussing the question in 1870, the Privy Council did net
discriminate between appointments by colonial and English
Patents; and a further piece of evidence in favour of the view
that any patent is sufficient to bring an officer within the
~ purview of the Act is afforded by the fact that in the Natal

()’PCWZ Papers [C. 1397; 6 Moo. P. c. (N. 8.) App. IX. ’
S J) 22 Geo: 8, ¢. 5. The attempt to repeal the Act, as regards Tasmanla,
by, 20 Vict. ¢. 7,48, of eourse, ineffectual. et ‘




278  RESPONSIBLE GOVERNMENT IN THE DOMINIONS.

Constitution Act of 1893 there was ef;pressly saved any right
of appeal to the Secretary of State which any officer possessed
before the coming into force of the Act, apparently a vague

and confused reference to the special posltlon of ~patent
officers (7).

In the case of the Federations and Victoria it is very doubtful
if such removal would be possible as the Acts go beyond the-
ordinary provisions and expressly contemplate removal only by
the Governor-General in Council or Governor on the necessary
address being pussed. In the case of Tasmania and the two
new Colonies, however, as their Constitutions »est merely on
a local Act and Letters Patent, the provisions of the Imperial
Act remain in full force and would override the Letters
Patent. It is conceivable, but not likely, that the procedure
laid down in the Act may sometimes be followed: it gives,
however, a logal appeal to the "Privy Council, and this would

probably prove a bar to its acceptance by any colonial
government.

In addition to the security against dismissal given by the
various Constitution Aets, the Courts are protected by the
fact that the executive power cannot increase the number of
judges so as to influence the decision of any case. The
creation of an additional judge is now so regulated by Acts in
_all the Dominions that, whatever the prerogative rights of
“the Crown may be in England, the increase of the colonial
bench would in all cases require an Act of the legislature, and
" obviously if such an Act were possible it would be equally

; [

{9) In the case of Newfoundland, judges used to hold‘ at the pleasure of the
‘ Crown, under the Act 5 Geo. 4, c. 67, and could be removed by the Crown;
", presumably a petition from the leglsla,ture would have been the correct form,

: ,suspended by the Governor in Countil:and ‘removed by the  Crow:
" Charter of Justies (Vol. I, p. 95, of Consolidated Statutes, 1652—189

“as in Chief Justice Boulton’s case.  In-the gase of the Cape, judiges can be . o
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convenient to pass legislation bearing on the precise point at
issue (m). : :
The presence of colonial judges on the Judicial Committee
of the Privy Council is provided for by an Imperial Aot ().
Like English judges, colonial judges are immune from
suits (0) in respect of acts—even if oppressive and malicious—
done within the sphere of their jurisdiction ( p).

(m): CL.-Buckley v. Edwards, L. R. [1892] A. C. 387.

() 58 & 59 Vict. ¢. 44, amended by an Act of 1908.

(0) - Anderson v Gorrie, L. R. [1895] 1 Q. B. 668.

{#) For the tenure of jndicial office in Natal, see Act No. 14 of 1893,
88, 43245 ; in Néwfoundland, Act No. 3 of 1904, s. 6 ;. in New South Wales,
18 & 19 Vict. ¢. 54, Sched. ss. 38, 39; in SouthAustralia, Act No.. 2. of
1856—1856, s8s.-30,31; in Western Australia, 63 & 54 Viet. c. 26, ss. 54566 ;
in Victoria, 18 & 19 Viet. ¢.. 55, ss. 38, 39; in Tasmania, 20 Viet. ¢. 7. “The
reasoning of the law officers, followed in Todd, op. ¢if., p. 843, as to Burké’s
Aect still applying to Vietoria, seems. vitiated by neglect to note that the
power of removal there rests with the Tovernor, not the Crown. The case
of Queensland (i6id., p. 836) is different.
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CHAPTER XVI.
IMPERIAL CO-OPERATION,

Tar system of government which has been sketched in the
preceding chapters is one of marked individuality. Its
leading characteristic has mno real historicad parallei: no
power, except Great Dritain, has ever consented to foster the
growth of great communities, which for every practical
purpose are allowed to mould their own policy, and which
yet are exempt from the obhga,‘mon of self-defence. It is
true that this freedom carries with it certain limitations; in
the long run the Imperial Government controls foreign
policy, but, as has been seen in Chapter X., that Government
is ever ready to secure any possible concessions desired by
Dominion governments. Stress has been laid on the failures
of the Imperial Government to acquire various foreign lands
for the Empire, but it is well to remember that the loss of
the territory which is now German South West Africa was
due to the delay of the Cape Government to undertake the
pecuniary responsibility of maintaining the administration (a);
that British New Guinea was annexed as soon as the
Australian Colonies were prepared to accept financial respon-
sibility (b), and that the failure of British attempts to secuf®
the New Hebrides have not been unconnected with the lack
‘of encouragement given to the British settlers by the
o Commonwea,lth taviff as agamst the proteetlon given by the

() Pal. Papm [C. 41907, [C. 4262], [C. 4265], [C. 4290]. e
(8) Ibia. [C. 3617, [C. 8691], [C. 3814], [C. 3839], [C. 3863], [C. 4287],’ :
[C. 42787, [C. 42907, [C. 4441], [0 4584], [c. 4680], [0 6564] ‘

i
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neighbouring French Colonies (). Nor can there be a more
signal proof of the weight of the Dominions in the counsels of
the Empire than the fact that the  White Australia” policy -
‘has received the endorsement of the Imperial Government.

 Recognition of the actual share of the Dominions in
directing the policy of Empire has been shown by the
contributions to the Imperial Navy given by Australia, New
Zealand, the Cape, and Natal. Australasia led the way in
188%, when, at .the Conference of that year, it was agreed
that the Colonies should contribute annually 126,000Z to the
navy in retugmn for-the addition of five fast cruisers and two
torpedo gunboats to the Australasian squadron (4). In 1897
the Cape offered to supply gratis a battleship, an offer after-
wards altered into a free contribution of 30,0004 a year, to -
which Natal added 12,0007, also a free. contribution (¢). * In
1902, as the result of the Conference of that year, the
Australasian contribution was raised to 240,0007, for which
a larger force was to be maintained, while the Cape and
Natal ‘raised their contributions to 50,000/ and 35,000/ a
year respectively (/). At the Conference of 1907 a change
of opinion appeared in the views of the Commonwealth
‘Government, which desired to devote all its payment to local
defence: the question is still under discussion with the
Admiralty, and every aspect, constitutional and naval, is
adequately dealt with in the Commonwealth Debates for
1908, in which special stress was laid on the declaration of
the Prime Minister of Great Britain, in welecoming the
~$¥mperial Conference of 1907, that the obligation of the
Imperial Government to defend the Dominions was not
conditional on any contributions from those Dominions, and

(e). Thid. [CA. 3288] ; see especially pp. 63, 64, as to Samoa.

(@) Ibid. [C. 50917. :

(¢) Tbid. [C. 8596].

(f) 2bid. [Cd. 1299]. See Aunstralian Naval Agreement Act of 1903,
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was a necessary corollary from the 1mper1a1 control of foreign
affairs (9). The Cape and Natal have also armnged to
appropriate part of their subsidies to the encouragement of
local naval reserves, while, since 1902, Newfoundland has
paid 3,000/, a year towards the cost of a naval reserve there..
New Zealand, on the other hand, by an Act of 1908, has
increased, from 40,0007 to 100,000/ a year, her contribution
to the Tmperial Navy, and has expressly disclaimed any idea
of making the increase conditional on loeal defence. ;
The problem of defence and of control of foreign policy is
as yet not capablé of solution: the Dominiongare relatively
too weak as compared with the mother-country to render any
federation reasonable, and nothing save federation promises
to solve the problem. In the meantime value attaches to the
growth of the system of co-operation between the different
parts of the Empire, which ha% been increasing in strength of
late years. The assistance given in men by the Colonies
during the Boer war has been an essential feature in the
consolidation of the Empire, and Mr. Lyttelton readily
acknowledged that the governments of the Colonies were
entitled, both generally and also on this aceount, to express
an opinion on the subsequent introduction of Chinese labour
into South Africa (/), while there is a very significant change in
tone between the replies once sent to «“ Home Rule ” petitions
from the Colonies and those recently returned to Canada and
Australia (/). The same tendency shows itself in the final
passing of the imperial legislation, first removing any legal
disability from the children of marriages with a deceased
wife’s sister, legal in the Colonies but not in England (%), and
then abolishing the civil disabilities in England itself.
(9) See Parl, Papeaé [Cd. 85238} (on p. b of which Will be found the Prime
Minister’ sspeech), [Ca. 35247, [Cd. 43257,
(k) Ibid. [CA. 18957, pp. 54, 228 (Cape), 231, 327 (New Zealand).

(i) Cf. Ibid. [C. 32941, with [Cd. 1697], [Cd. 28217, [Cd. 31597, [Cd. 8187].
v (k). 18id. [CA. 2398].
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- The formal expression of this spirit of co-operation is seen
in the Colonial Conferences. The first, that of 1887, was &
very informal body; and included statesmen  of ifarying
degrees of importarice who happened to be in London for the
late Queen’s Jubilee. Tts most important work was its
discussion. of colonial defence, and the inauguration of the
Australasian contribution. The next Conference, that of 1897,
was a much more formal body and included only representa-
tives of the several governments of the regponsible government
Colonies; - viz., the eleven Prime Ministers invited to the
celebrations of the sixtieth year of her Majesty’s reign. Tt
was then definitely decided to hold future Conferences. This
resolution was carried out in 1902, when a formal Conference
~was held, advantage being taken of the Coronation of the
King to assemble the Prime Ministers of the various
~Dominions along with other leading Ministers. No invitation
was given to the Australian States, a proceeding protested
against, in 1907, when the next Conference was held. That
Conference resulted in the important decision to render
permanent -the -constitution of the Conference, at the same
time changing its title fo that of ¢ Tmperial Conference,” and
constituting the Prime Minister of Great Britain ex officio
President, the Secretary of State for the Colonies taking the
chair in his absence. Henceforth the meetings are to be held
‘every four years, and a secrotariat under the control of the
- Becretary of State is to attend to the business of the
Conference between its meetings.

 Proposals have been made for going further than this, and
Mx. Lyttelton, in a despatch of 20th April, 1905 (7), proposed
for consideration the creation of an Imperial Council, which
would have had a permanent existence and included on it re-
presentatives from the Dominions. But for this step opinion

() Jbid. [O. 27857, [Cd. 2975], [Cd. 3523], [Cd. 87957 ; of. Zimes,
Oct. 17th, 1904. :
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in the Dominions was not prepared, and in special, great *
stress was laid by the Prime Minister of Canada,the greatest
of all the Dominions, on the danger of setting up any
authority, which could in any way seem to infringe on the
self-government of the Dominions.. The views of Australia
were more advanced; but clearly any such scheme depends
for its effect on unanimity, which at present at least is mot
attainable. )

The actual work done by the Conferences may be deemed
not very great; and it is true that nothing very sensational
has resulted. On the other hand, such disgussions are of
great advantage indirectly, in accustoming the representatives
of the different parts of the Empire to the views and feelings
of other parts, and in cultivating the spirit of co-operation.
Nor have the discussions been by any means fruitless; efforts’
are being made to consolifate the company laws in the
different Colonies on the model of the new Imperial Act;
steps have been taken to render more uniform the mode of
taking statistics of trade; legislation as to patents and trade
marks has been assimilated ; arrangements have been made
to hold subsidiary Conferences on mnaturalisation and copy-
right, and all these matters, if small in themselves, are
valuable and of promise for the future. More substantial,
perhaps, has been the work done by another subsidiary
Conference, that on navigation in the Australasian Colonies,
which was held in 1907 just before the Imperial Conference,

and at which representatives of all interests agreed on a

scheme, which has in effect been carried out by the G‘rovern—
ment of the Commonwealth (m).

Mention should also be made of the Conference held at |

Ottawa, in 1894, by invitation of the Dominion Government,
and at which attended representatives from all Australasia,
except Western Australia, and from the Cape. Its resolutions

() Parl. Papers [Od. 3667], [Od. 3826].
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~are of special interest, as they inaugurated the rule that no
treaties must be allowed to interfere with the grant of inter-
imperial preference, and led to the denunciation of the German
~and Belgian treaties, and started the conception of the Pacific
cable which eventually resulted in the laying of the cable in
1902, and the first experiment of the co-operation of the
governments of the Dominions with the Imperial Government
in running a large commercial venture, one which up to the
_present has wnot paid, but which has its own value as
emphasising the sense of imperial unity (2). A similar
question, that of steamship communication, was mooted by
Sir Wilfrid Laumer at the Conference of 1907, and is still
engaging the attention of the Imperial and  Dominion
Governments.

Mention may also be made of many other matters in which
the sense of imperial unity is meking itself felt, such as the
rules for the admission of barristers and solicitors to practise
in the Courts of the various parts of the Kmpire, the similar
privileges granted to medical practitioners (o), the acceptance -
of colonial probates in England and wice versd (p), the
arrangements for mutual reductions of death duties in respect
of property subject to an imperial and a colonial duty under
sect. 20 of the Finance Act, 1894, and the admission of
colonial government securities to the list of imperial trustee
stocks(g), the mutual aid given by imperial and colonial
Courts in matters of bankruptey under the Imperial Act of
1883, and so forth. There are many imperial duties which
the Colonies now share: for example, that of punishing
offences committed on British ships which fall under the

(n) Ihid.[O. 75531, [C. 7632], [C. 7824].

(0) ‘See Professional Handbook, annually issued by Emigrants’ Information
Office.

(p) 55 Vict. c. 6. See L. R. [1904] P. 114,

(g) 63 & 64 Viet. c. 62,
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cognisance of Colonial Courts of Admiralty under the Colonial .
Courts of Admiralty Act, 1890. All the cost of procedure
in such cases falls on the eolonial government though the
service is imperial, and the Act recognises this by providing
for the surrender to the colonial exchequer of the proceeds of
droits of Admiralty which, under the Civil List Acts and the
Merchant Shipping Aet, 1894, s 623, would . otherwise
belong to the Imperial lxchequer. Moreover, on overy
Dominion it is incumbent to see that the provisions of the
Foreign Enlistment Act are carried out, and the seriousness
of the obligation may be seen by the case of thc Florence,”
which involved the Government of Jamaien in heavy loss, of
which only half was paid by the Ilmperial Government, as a :
special mark of grace in view of the poverty of the colony,
and without prejudice to the obligation incumbent on the
colonial government (+). .

Similarly, again, the Dominions bear the burden of their
defence from internal troubles, no smaull burden in the case
of ‘South Africa, and one which the Transvaal and the
Orange River Colony can hardly be said to have fully under-
taken, while recently the presence of imperial troops in
Natal was of great service to the colonial government. These
forces would also serve in the case of external aggression as
part of the defending forces, and in so far the Dominions
contribute towards the cost of their own defence trom foreign
attack. These forces are indeed small. Canada has but

2,820 of all ranks in the permanent forces, and some 51,300
in the militia ; Australia some 1,300 permanent forces, and
15,500 militia ; and the Cape, Natal, and New Zealand have

- still smaller numbers. Nevertheless, the material is good,

and encouragement is given to volunteering, so that the
actual forces which could be obtained in time of stress are

() Parl. Papers [C. 3453], [C. 3523].
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.. very considerable, and Australia is contemplating an increase
_in the numbers by adopting a system of compulsory training
of the youth as cadets which is already in ferce in Natal.
Moreover, in all the Colonies the right of the State to call
on all able-bodied citizens for service in time of stress is
fully recognised, and has been formally embodied in the
‘defence laws of the Commonwealth and Natal (s).

1t would be premature to conjecture what shape the
Srganisation of the Empire will ultimately assume. ~The
immediate task of importance is the federation of South
Africa, which will present serious problems, the solution of
which must oééupy some years, - Nor.can much progress be
made until the Australian federation has consolidated. At
present everything is still in a state of transition, and a
modus vivendi between the States and the federation is only
in a gradual state of evolution. ~When the South African
and - Australian federations are in full working. order, and
when Newfoundland fulfils its obvious destination and enters
the Dominion, the way to further political combinations will
become clearer. Such combinations must, of course, undo to
some extent the isolation of the system of responsible -
government ; but they will not alter the fact that for its
time and circumstances the system was a great act of states-
manship, negative indeed in character, but essential as a
preparation for ecloser union. ~ Under it alone could the
Dominions acquire the self-reliance and national character
which will in the future enable them to enter upon a not
yuequal alliance or federation with the Imperial Government,
and under it only could they have developed the great
qualities of  democracy which render them  in so many
respects an example to the United Kingdom itself. No

{8) Commonwealth Act, No. 8 of 1908 ; Natal Acts, No. 36" of 1903;
No. 30 of 1905,



288 RESPONSIBLE GOVERNMENT IN THE DOMINIONS,

doubt the gain has not been without corresponding loss, and
that to the freedom from the needs of self-defence is due the
somewhat irresponsible spirit of Australian democracy; but
that is a defect which will gradually disappear.
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Canadian Provinces, relation to Federation as regards (a) legislation,
136—162; (b) executive power, 152—158; appointment of King’s
counsel, 248—251; seals, 254; no-instructions as" to reservation,
182; position . of judges, 274;  executive Councils (Bourinot,
Const, of Canada, pp. 64—72), 170,

Canterbury, Ligsd, refuses dissolution to Mr, Dufty, 45. :

Cape™of  Good - Hope, “responsible  government, 11-—13; rests on
constitutional “practice, 20; executiver Council, 71, 77, -253;
alteration of Constitution, 88; privileges of Parliament (cf.. Act
No. 13 0f"1883), 1005 money Bills, 105; disputes between
Houses, 115,7116; Royal Instructions ‘as to reservation -of Bills,

. 180, 2357 position. of judges, %78; naval defence, 281, 282,

Carnarvon, Lord, view as to duty of Ministers in-case of disagreément
with Tmperial Government, 55 ; as to prerogative of mercy, 238.

Carrington, Lord, increases New South Wales legislative Council, 124

Censure” on  Governor (cf. British Columbia  Legislative. dssembly
Journals, 1908; pp.-T, 21, 31), 59, 126,

Chérters of incorporation, 254.

Chelmsford, ‘Lord, declines advice of Premier to swamp legislative

- Couneil of Queensland, 49, 126--129 ; issues public money with-
out Act, 62.

Chinese, legislation as to (Parl. Papers [C. 5443] ), 146, 202, 203,

Church, relation to State (ef. L. R. 7 App. Cas. 484), 256—261.

Civil liability of Governor, 33, 34.

Clérical Reserves, in Canada, 255, 256 ; in Australia (cf. 18 & 19 Vict.
¢ 54,75, 49; 18 & 19 Vict. ¢. 55, s. 33; Tasmania Act, 18 Viet.
No. 17, 8. 81, &c.), 236.

Coasting trade, 192—194.

Coinage, prerogative of, not- delegated to Governor, 32; control of
Colonial legislation as to, 189,.190.

Colenso, Bishop, case of, 257.

Colonial Boundaries Act, 1895...221.

Colonial Conference
of 1887...281, 283.
of 1894...192, 284, 285.

v 2
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Colonial Conference—continued,
of 1897...233, 281, 283.
of 1902...192, 269, 281, 283.
of 1907...269, 281, 283.

Colonial Laws Validity Act, 1865...60, 178.

Colonial prisoners’ removal, 213.

Colonial Regqulations, authority of, 58.

Commercial treaties; power of Dominions with regard to, 226--228,

Committee of Tmperial Defonce, 199.

Commonwealth of ~Australia, responsible government, 24, 25;
executive Council, 77, 253; alteration of Constitution; 91, 92;
privileges of Parliament, 101 ; money Bills, 106 ; disputes between
Touses, 115 ; reservation of Bills, 180, 181 ; prerogative of mercy,
241, 243 ; judicial appenls, 265—268 ; position of jgdges, 274, 278,

Jompulsory sevvice, in Dominions, 287.

Contempt, imprisonment for, by order of Parliament, 97.

Contempt of Court, pardon for, 242,

Continuing act, doctrine of, 85.

Copyright, unporml control as to, 218.

Criminal liability of Governor, 35, &6.

Crown, distinction between legislative Acts and prerogative grants,
30, 253, 254.

Currency, control of Imperial Government ag to, 189, 190.

Customs union, in Australia (cf. the South African Union, LPard. Papers
[Cd. 29777), 191, 226; in Canada, 190.

g

D{:lﬁ]ing, Sir (1, recall of, on grounds of illegal action, 60, 61.

Deadlocks, provision . for, in Commonwealth, 91, 116; in Sonth
Australia, 112, 115; in Vietoria, 112, 115; in Queensland, 128,
129 ; in Cape of Good Hope, 115 ; in Transvaal and Orange River
Oolony, 181; in New South Wales and New Zealand, 120—126.

Deakin, Ion. A., Ministry of, 48.

Deportation, power of Dominions as to, 83.

Differential duties, imperial control as to levy of, 190192, L

Dilke, Rt. Hon. Sir C., views as to dissolution in Dngland 43,

Dinizulu, dispute as to salary of, 57, 207.

Disallowance of Acts, 182,

Dissolution, in England, 43; in Colonies (cf. proposal to take away

k Governor’s digeretion, Parl. Pa]oers [C. 5091], pp. 353 seq.), 44— 50,

Divores, imperial control as to, 187—189.

Dominions, representative government in, 5,

Droits of Admiralty, 286,
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Duffy, Sir G, view as to Governor’s power to dissolve Parliament, 44.

Duke of York (H.R.H. the Prince of Wales), precedence of, in
Domiinions, 247.

Durham, Lord, report on Canada, 6.

Education, Canadian legislation as to, 148, 149, 260,

Elections; no appeal to Privy Council in case of disputed, 269.

Elgin, Barl of, in Canada, 8, 248. )

. Bixclusive  powers, ; of Dominion Parliaments subject to imperial
legislation;, 86. '

Executive Council, no mandamus to, lies (c¢f. 6 C. L. R. 40), 34;
formal legal -existence rests on Letters Patent in most cases, bub
also on. British North America Actand Commonwealth Coustitution
Act (¢f. ‘also Victoria ‘Act, No. 1864, s..5; Néw Zealand Act,
No. 22 of 1908, s.10; South Australia Act, No.-2 of 1855, 1836,
8.-32, which recognise Ministers as executive councillors), 1926,

External affairs, in Australian. Constitution, 170.

Extinetion of Dominion, 94, .

Extradition, 212,213, 228.

Federal Couneil of Australasia, 174, 175.

Federations : (A) Canada, 134—136; relations of federation and pro-
vinces as.to legislation, 136-—147 ; disallowance of provincial laws
by Dominion, 147—152 (c¢f. Papua where Acts are only subject to
disallowance - by Governor-General) ; position of Lieutenant-~
Governors, - 152158 ; Senate, 158, 159 ;. appeals to Tmperial
Government, 159—161; (B) Australia, 162; relation of federation
and provinces as to legislation, 163—168; as to administration,
168, 169 ; doubtful questions, 169--172; South Africa, 173; New
Zealand; 173, 174 ; Federal Council of Australasia, 174, 175.

Fielding, Hon. W. 8;, negotiates treaty, 231.

*  ®Finance Act, 1894. 283,

Flags, 254.

“ Florence,” case of, 34, 284,

Foreign affairs, imperial control of, 280—282.

Foreign Enlistment Act, 1870...286.

Foreign Powers, direct negotiations with, forbidden to Dominions, 229,
230.

Forrest, Rt. Hon. Sir J., view as to power of Commonwealth Senate
as to money Bills, 106.
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anconia,”’ case of the, 215.

Frere, Sir B., debate as to conduct of, 59; dispute with Mmmtem, 197,

198.

Fugitive Offenders Act, 1881...212, 213.

Galt, Sir A., negotiations with France and Spain, 230,

German South West Africa, 280,

Grermany, denunciation of treaty with, 253, 234, 285.

Gladstone, Rt. Hon., W. I8., views as to treaty prorogative, 223.
BHlasgow, Lord, dispute with Ministers as to appointments to legisla-

Gov

tive Council, 55, 56, 125, 126.
arnor, form of -appointment of, 28; nature of powers, 29; 303
theory of special reserve power, 31; limits on powdt, 32; lability
to suit, 33--35; not liable to mandamus, 36 (cof. also (> O 1L R
40); not on contract, 87 ; absence of, 39 ; relation to Ministers,
40—42, 157; ashead of colonial government, grant of disselution,
48-—-51 (cf. also Parl. Pupers {C. 50917, pp. 566---558); as imperial
officer, 51---38; bound to obey directions of Secretary of State, 58
—G60; to act according to law, @062, 110; martial law, 62--66;
nover appointed against wishes of Dominion, 66-—68 ; cntitled to
support of Ministers, 68, 69; duties under Imperial Acts (cf. New
Ziealand Purl. Papers, 1892, A, 1, p. 1), 69; post cannot be
abolished by Dominion Legislature, 95 ; powers as to precedence,
&e., 251, 254 ; Royal Instructions as to reservation of Bills, 175—
181; prevogative of merey, 287244 ;

powoer to amove judges,
274278,

Granville, Harl, view as to issuc of public money without consent of

Parliament, 61; as to exercise of prevogative of mercy, 238.

Groy, Sir G., views as to Governor’s power to dissolve Parliament, 45;

as to the grant of titles of honour, 247, 248.

£ .
ﬂioks-Beach, Sir M., views as to duty of Governor to obey law, 61.
High Commissioner. See Agent-General.

Home Rule resolutions, 184, 282.

Honourable, use of title, 253,

Hunt, Louisa, case of, in Tasmania, 55.

Immigration, legislation as to, in Canada, 146, 147; in Australia, 171,

172, 201—205.

Imperial Conference, 283.
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Traperial control of Dominion Tegislature, mode of exercise (cf. Parl.
LPapers [Cd. 4355], pp. 7, 28), 175184 ; examples of, "as. to
(a) public lands, 185187 ; (b) divorce, 187—189; (c) ocurrency,
189, 190 5 (d) differential duties, 190--192; (&) merchant shipping,
192—194 ; (f) malitary and naval affairs, 194—201; (g) vmmigra-
tion, 201—205; (h) native policy, 206—208; (i) matters affecting
the prerogative, 208--210 ;. (}) residents abroad, 210, 211. See also
Copyright; Naturalization.

Imperial Council, proposal of, 284,285,

Tmperial Government, constitutional position in ease of dispute . of

_colonial government with (c¢f. New Zealand Parl. Papers, 1891,

Sess. 2,-A. 1, pp: 4, 35), 63— 85,

Imperial legislation, supplements Dominion legislation, 212—221;
overrides JJominion legislation, 225.

Inperial Parliament, censurés Governors, 59.

Implied powers, doctrine of, in Australia, 165, 166.

Income. tax; cases in; Commonweéalth, 267; 268,

Indemnity Acts, 64— G6.

Interpretation of treatiés, rests with Imperial Government, 236.

Jamaica, representative government in, 4; 5.
Jameson, Rt Hon. L. 8., defeat in Cape Legislative Counc11 115, llb

. Japanese, legislation as to 146, 203, 204.

Jenkins, Hon. J. G, ex-Premier of South Australia, views as to
Colonial Governors in relation to Ministers, 43; as to relations of
States and Commonwealth, 171.

Jesnits, in Quebec, 260.

Judiciary, tenure of offico of, 273—279.

King, laws made in name of, 1n almost all Dominions, 139 ; fountain

‘of honour, 246.
*King’s counsel, 139, 248—251.

La.nd grants, not now made by Governor, 39.
. Eaurler Rt. Hon. Sir W, defends Lord Aberdeen against attack of
TSir 0 Tapper, 50 ’on treaties as affecting Canada; 236; on
steamship communication, 287.
Law, Governor must obey, 60—62, 109, 110.
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Legislative Councils, nominee and elective, 103, 104; powers of these
Counvils a8 to money Bills, 104—107,-117, 118; - disputes with
Lower Houses: in Victoria, 107112 ; in. South Australia, 112,
113; in Tasmania, 114 ; in Western Australia, 115 ;. in the Cape,
115, 116; in Canada, 118—120; in Now South Wales, 120—124 ;
in New Zealand, 123, 126; in Queensland, 126--129 ; in Natal,
129, 130; in Transvaal and Orange River Colony, 131, 132;
Ministers in (ef, Victoria Act, No. 1864, s. 5; South Australia
Legislative Council Debates, 1908, pp. 280 seq.), 76.

Legislatures, Dominion, not delegates of Imperial Parliament, 81;
restrictions on legislation—(a) territorial, 82—85; (b) repugnancy
to imperial law, 86; (¢) repugnancy to Constitubion, 87, 88;
power of constitutional alteration, 88— 92; other suggested Hmi-
tations, 92--93 5 procedure, 95, 96; privileges, 964101,

Lemieux, Hon. R., mission to Tokio, 204.

Letellier, Mr. Liuc de St. Just, dismissal of, 119, 154---157, 272.

Letters Patent, of Governors, 28 ; for appointment of colonial bishops,
256; legislating for Colonies, 238.

Lieutenant-Governors, of Canadian provinces, 152--158; receive no
instructions as to reservation oé Bills (Information due to Mr. J.
Pope, Under-Secrctary of Canada), 182; no dolegation of pre-
rogative of uerey, but a statutory power, 244,

Long, case of Mr., 256, 257,

Lord-Lieutenant of Irveland, Hability of, compared with that of a
Governor, 33.

Lorno, Marquess of, Royal Instructions to, 41, 240.

Lyttelton, Rt. Mon. A., 282, 283.

Macdonald, Rt. Hon. Sir J., dismissal of Mr. Letellier, 154—157.

MeInnes, Mr. T., dismissal of (Canada Sess. Lapers, 1900, No. 174),
156. _ :

MacKonzie, Fon. A., 119.

Manitoba, - responsible government, 17; rosts on constitutional
practice, 19 ; alteration of Constitution, 91 ; privileges of Parlia-®
ment, 98, 99 ; unicameral legislature, 103 ; representation in the
Senate, 158; disputes with Dominion, 148150, 260. . See
Capadian Provinces.

Maori representation in New Zealand, 206, 208.

Marais, case of, 65,

Marriage, control of Tmperial Government as to, 187, 282.

Maxrtial law, in Natal, 56, 57; power of Governor as to declaring,
62—66. '
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Martin, Peter, case of, 240. -

May, SirT. Brskine, views as to Governor’s power to dissolve Parlia-
ment; 47,

Medical practitioners, 218, 219, 285,

Merchant shipping, imperial control as to, 192-~194.

Merchant Shipping Act, 1894...192—194, 213, 214, 216, 217.

Merey, prerogative of; delegated to Governor, 237, 238 ; exercised on
advice of Ministers, except in ‘some Colonies in capital cases,
and in all cases where ‘imperial interests are involved (cf. Lord
Onslow’s despatches, New Zealand Parl. Papers, 1891, Sess. 2,
AL, pp. 4,:5; 19,°20; Hobart Mercury, Oct. 20th, 21st, 1908;
Tasmania Act, 8 Ed. 7, No. 10; 6 C. L. R. 40), 238 --244.

Military forces, control of, in Dominiions, 54, 194-2201.

Milner, Lord, esnduct of, criticised in House of Commons, 59.

Ministers, without seat in Parliament, ‘19 ; relation :to executive
Council, 1926 ; relation to constituents, 26, 27; relation.to
Governor; 40—69; Cabinet government, 71-—79 ; vesignation of,
in’ disputes with Imperial Government (c¢f. New Zealand Parl.
Papers, 1891, Sess. .2, A. 1, pp. 4, 8), 83, 55; speak in both .
Houses (Victoria, Act No. 1864, s. 9), 116; certain Ministers
must-have seats in” Parliament (Victoria, Act No. 1864, ss..8, 6;
South  Australia, Act” No. 2 of 1855, 1856, s.. 32 ; Western
Australia, s. 6 of Sched. to 33 & 54 Vict. c. 26; Natal, Act
No. 14 of 1893, s. 9; Commonwealth, s. 64 of 63 & 64 Viet. ¢. 123
in all these cases, save Natal and Western Australia, the Ministers
arve also by law executive councillors, though they do not con-
stitute the executive Council; paid Ministers are also executive
councillors by New Zealand Act No. 22 of 1908, s. 10; and cf.
Transvaal and Orange River Colony Letters. Patent constituting
the office of Governor (s. 6), but in none of these cases are seats
in Parliament necessary in law; ¢f. Western Australia Parl. Deb:;
1908, p. 59), 19—26.

Molteno, Sir'J. C., dispute with Sir B. Frere, 197, 198,

Money Bills, in Imperial Parliament, 118; in nominee legislative

. eounecils, 117, 118 in elective legislafive councils, 104—107.

Natal, respousible government, 13-15; rests on. constitutional
practice, 21, 22; . dispute with Imperial Government as to martial
law, 86, 57 ; execufive Couneil, 77 ; alteration of Constitution, 88;
privileges of Parliament, 101; money Bills, 117, 118; disputes
between Houses, 129, 130 ; Royal Instructions as to reservation
of Bills; 180 ; prerogative of mercy, 239 ; position of judges, 276;
naval defence, 281, 282.
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Native policy, imperial control as to, 205—208.

Nuturalization Act (cf. Parl. Papers [Od. 35247), 217, 218.

Naval affairs, imaperial control as to, 201 ; cblonial contributions;
281, 282,

Naval Defence Act, 1865...214.

Navigation Bill,of Commonwealth, 193, 194, 284.

Navigation Conference, 1907...193, 194, 284,

Now Brunswick, introduction of rosponsible government in 1848...8;
rests on constitutional practice, 18 ; alteration of Constitution, 91;
privileges of Parliament; 99 ; unicameral legislature, 103 ; relation
to Dominion, 145 ; represontation in the Sunate,‘.léﬁ; education
question in, 148--150, 260. See Canadian Provinces.

New South Wales, responsible government, 9; rests on - consti-
tutional practice, 23; executive Council, 78; alteration of Con-
stitution, 89 ; privileges of Parliament, 98, 100 ; money Bills, 117,
118 disputes between Ilouses, 120—124; Royal Instructions as
to reservation of Bills, 178,179 ; prerogative of merey, 241;
position of judges, 276.

Now Zealand, responsible government, 10; rests on constitutional
practice, 25 ; oxeeuntive Council, 77 ; altoration of Constitution, 90;
priviloges of Parlinment, 101; money Bills, 117, 118; disputes
botween Tlousos, 125, 126; not foderated with -Australia, 134 ;
onco u federation, 178, 174 ; veservation of Bills, 178, 181;
prerogative of wmercy, 239, 241; position of judges, 276 ; naval
defence, 281, 282,

Newfoundland, introduction of responsible govermment in 18535...9;
rests on constitutional practice, 19; oxecoutive Couneil,.76, T7;
constitutional alteration, 88; privileges of Parliament, 96, 100;
money Bills, 117 ; disputes between Houses, 132 ; Royal Instrue-
tions as to reservation of Bills, 180, 235 ; sale of railway, 209;
prerogative of mercy, 239, 241, 244 ; position of judges, 276, 278 5
naval defence, 282.

Normanby, Marquess of, refuses dissolution to Sir G. Grey, 45, 46 ;

South Australia declines to recelve as Governor (Dilke, Problems
of Greater Britain, i, 366), 67.

Northeote, Liord, refuses dissolution to Mr. Watson and to Mr. Reid,
48 ; valedictory speeches, 43.
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Nova Seotia, introduction of responsible government in 1848...8 ;. rests
on: constitutional practice, 18 ; alteration of Constitution, 91 ;
privileges of Parliament, 99; bicameral legislature, 108; dispute
with Federal Government, 160. See Canadian Provinces.

Ontario, established as separate provinee with responsible ‘government
by British North America Act, 1867...18; alteration of Consti-
bution; 91 ;“privileges of Parliament, 98, 99; unicameral legisia-
ture, 103 ; relation to Dominion, 145; represenfation in the
Senate, 158 ; boundary guestion, 161. See Canadian Provinces.

Orange. River Colony, responsible government, 16; rests on consti-
butional practice, 22 : executive Council, 77 ; alteration of Con-
stitution, '8#®; privileges of Parliament, 101; money Bills, 117,
118 disputes between Houses, 131, 132 ; Royal Instructions as
to- reservation of Bills, 179 ; prerogative of mercy, 289 ; position
of judges, 275. ‘

Pacific cable, 285. .

Papua (territory under Commonwealth), 183 ; annexation of, 280.

Paramount chief, position of Governor as, in Transvaal and Orange
River Colony, 32, 207 ; in Natal, 207:

Pardon. - See Mercy. ,

Parkes, Sir H., views as to New South Wales Legislative Couneil, 123;
1245 as to prerogative of mercy, 238.

Penalties, remission of (¢f. Kenny, Criminal Law, p. 492), 243. ‘

Petition of Right, in case of conquered colony when English law not
in force, 37, 38; fiat may be granted by Crown, 38, 277.

Political treaties, rclation of Dominion governments to, 228,.229, 280.

Precedence, 246248, 251.

Preference, grant of, to United Kingdom by Dominions, 192.

P;referential right of Crown, 140:

Premiers’ Conferences, 171, 175.

Prerogative of Crown, same in colonies as in England, 37, 265 ; reser-
vation of Bills affecting, 208, 209. (Cf. Mercy; Precedence;
Preferential Right; Coinage.)

Presentations to Governors forbidden, ‘58, 59, 178.

Price, Hon. T\, action in deadlock in South Australia, 113,

Prime Minister, presides at Coramittee of Imperial Defence, 199 at
Imperial Conference, 283.
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Prince Bdward Tsland, introduction of responsible government in
18561...8 ; rests on constitutional practice, 19 ;. alteration of
‘Constitution, 91; privileges of Parliament, 99 ; unicameral legis-
lature (smt 189’5 c. 1), 103; relation to Dominion, 1457 repro-
sentation in the. Senate, 158; education question, 260. . See
Canadian Provinces, .

Privy Council, no authority over Church questions, 209 special
roferences to, 271, 272,  See Judicial Appeals.

Public lands, control of Imperial Government as to, 185—187.

Queboee, established as separate province by British North America
Act, 1867, with rosponsible govornment, 18; altesation of Consti-
tution, 91 ; privileges of Parliament, 98, 99 ;. bicameral logislature
(twenty-four members), 104; relation to Dominion, 145 repro-
sentation in the Senate, 158; dismissal of Licutenant-Governor,
154--157, 272; position. of Church in, 285, 260. See Canadian
Provinces.

(Yuoensland, responsible govornment, 11; rosts on  constitutional
practico, 28; disputes between two Houses, 49, 126-—~129;
oxocutive Council, 77 ; alteration of Constitution, 89 ; privileges
of Parliament, 101; money Bills, 117, 118; disputes betweon
Houses, 126--129 ; Rnya.l Instructions as to reservation of Bills,
178, 179, 285 ; prerogative of mercy (d Neow Zealand Purl, Papers,
1891, Soss. 2, AL 1, pp. 4, 5, 19, 20), 241 ; position of judges, 274.

Referendum, 89, 91, 116, 198.

Reid, Ri. IIon. G. H., refused dissolution, 48 ; velused increase of
legislative Council, 124.

Representative government, disadvantagoes of, 2—5.

Reservation of Bills, under Royal Instructions, 59, 176--183; under
imperial or local Aects, 179, 181, 214; of constitutional Bills,
88—90. *

Responsible government, beginnings of, 1 —17; legal basls of, 18—27;
unique character of, 280, 287.

" Ripon, TLord, decision in dispute as to legislative Council of
New Zealand, 56, 126,

Ritehie, K.C., case of Mr., 250.

Robingon, Sir H.. views as to dissolution of Parliament, 47; as to
preroga‘mve of mercy, 238.

Rogers, Sir F,, memorandum on remova.l of colomal judges, 277.
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- Roman Catholic bishops, precedence of, 252 ; schools in Canada, 137.
Royal Instructions; 28, 40 ; effect of disregard of, 59, 60, 178.
Royal Mint, Domjniqh branches of, 189.
Royal supremacy, in Church matters, 259, 260.
Royalty, precedence of, in Dominions, 247, 248.

Salutes, 254.

“Samoa, 281.

Saskatchewan, résponsible government, 17; rests on constitutional
practice,"19; alteration of Constitution, 91; privileges of Parlia-
ment; 99; ..unicameml legislature, 103; relation to Dominion,
145; representation in the Senate, 158,  See Canadian Provinces.

Senate, of Canada, composition of, 158 ; relation to Lower House, 118
=120 ; of Commonwealth, 106 ; relation to Lower House, 106.

Shortes, case of pardon of, 241.
South ‘African Federation, 175.
L

South Australia, responsible government, 10; rests on  constitu-
tional practice, 24; disputes between two Houses, 112, 113;
executive Council (Act No. 2 of 1865, 1856, s. 32), 78; alteration
of Constitution, 89; privileges of Parliament, 101 ; money Bills,
1057 disputes between Houses, 112, 113 ; Royal Instructions as
to reservation of Bills, 178, 179, 235 ; prerogative of mercy; 239 ;
precedence, 246, 247 ; position of judges, 276.

State Governors, proposed alteration in status (cf. for Western Aus-
tralia, Times, 19 Dec. 1908), 67.

States, Australian. : See Federations.

Supply; dissolution of Parliament before grant of, 46-—-50, 116.

Swamping of Upper House, 121-—126.

Sydenham, Lord, inangurates responsible government in Canada, 78.

Tasmania, - vesponsible government, 10; 7zests on constitutional
practice, 23; case of pardon of Louisa Hunt (contrast Hobart
Mercury, Oct. 20, 21, 1908), 54 ; executive Council, 71, 77, 2533;
alteration of Constitution, 88, 89; privileges of Parliament, 101;
money Bills; 105 ; disputes between Houses, 114; Royal Instrue-
tions as to reservation of Bills, 178,179, 235; prerogative of
mercy, 239 ; position of judges, 275, 278,
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Taverner, on. J. W., view as to dissolution of Parliament, 56,
Territorial waters, jurisdiction of Dominions restricted to, 83-—86.
Territorial Waters Jurisdiction Act, 1878...215.

Tilonko, case of, 63.

Time limit for specches, 96.

Titles of honour, Governor has no delegation of prerogative of bestow~
ing, 32, 60, 245 ; not party rewards, 248,

Transvaal, responsible government, 16; executive Counecil, 77;
alteration of Constitution, 88; privileges ef Parliament, 101;
money Bills, 117, 118; disputes between Houses, 131, 132 ; Royal
Tnstructions as to rescrvation of Bills, 179, 235; prervogutive of
mercy, 239 ; position of judges, 275, 278. ..

Treaties, imperial control over, 222-—226, 280 ; power to Dominions to
adhere scparately to, and to withdraw separately from, 226--229;
negotiation of treaties for Dominions, 229233 ; denunciation of
tronties in interests of Dominions, 283, 234, 285; reservation of
Bills affecting, 235; in Canada, 136; in Australia, 170; com-

& moreial treaties, 191, 192. .
- N - .

Hupper, Rt, Hon. Sir (., protests against Lord Aberdeen’s refusal to
act on his advice after defeut at general olections, &0 ; views as to
issue of public money without Act, 62; negotiates treaty with
France, 231, 232,

Unicameral legiglatures, in Canadian provinces, 103.

Uniforms, 254.

Validation of Acts, by Dmperial legislation, 220, 221.

Van Reenen, case of, 65. »

Victoria, responsible gov.:arnment, _Q;f; rests on . constitutional®
practice, 24 ; execcutive Council (Act No. 1864, s. 5), 71, 77,253 ;
alteration of Coustitution, 89; privileges of Parliament, 101;
money Bills, 104, 105 ; disputes between ouses (Act No. 1864,
8. 31), 106—112; Doyal Instructions as to regervation of Bills,
178, 179, 235 ; prerogative of mercy, 241; ’Position of judges,
275, 2178. ‘ '

#Vondel,” case of, 169—171,
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Watson; Hon. J. C., refused dissolution, 48.

Weld, F. A., refuses dissolution to Ministers, 46.

Wentworth, Mr.; views.on nominee councils, 123.

Western Australia, responsible government, 15, 16; rests on con-
stitutional practice; 24; executive Couneil, 77 ; alteration of Con-
stitution, 89; privileges of Parliament, 101; money Bills, 105;
disputes between Houses, 114, 115; Royal Instructions as fo
reservation of Bills, 178, 179; prerogative of merey, 241 ; position
of judges, 276. .

Western Pacific, relations to Australia and New Zealand, 134.

Young, Sir J.eaction as fo- New South Wales legislative Council,
120, 121.

Ziululand, 207.

PRINTED BY 0. F. ROWORTH, 88, FETTER LANE, E,C,



