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PREFACE

Twis is a reprint, revised, and brought up to date, of
the Historical Introduction forming the first chapter of
the book entitled The Government of India, third edition,
1915.

It is intended to republish this historical survey sub-
sequently with the addition of the text of the Government
of Tndia Act now in force, and with explanatory notes and
. other documents and indexes which will give a complete

account of the constitutional law now in force and of the
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THE GOVERNMENT OF INDIA ACT

HISTORICAL INTRODUCTION

M

. Tyofold
5 qmgm of
~ British
authority
+"in India.

i In England, the powers and privileges granted by royal
gharter to the East India Company were confirmed, supple-
imented, regulated, and curtailed by successive Acts of Par-
liament, and were finally transferred to the Crown.

In India, concessions granted by, or wrested from, native
rulers gradually established the Company and the Crown
as territorial sovereigns, in rivalry with other country
powers ; and finally left the British Crown exercising un-
divided sovereignty throughout British India, and para-
mount authority over the subordinate native States.

It is with the development of this power in England that
we are at present concerned. The history of that develop-

_--ment may-be roughly divided into three, or possibly four,
periods.

During the first, or trading, period, which began with the Periodsin
charter of Elizabeth in 1600, the East India Company ant;ﬁ%’u‘ff
were primarily traders. . They enjoyed important mercan- -tional

“tile privileges, and for the purposes of their trade held ?,f;f’tlf)p'
sundry factories, mostly on or near the coast, but they had
not yet assumed the responsibilities, of territorial sove-
~peignty. The cession 'of Burdwan, Midnapur, and Chitta-
gong in 1760 made them masters of a large tract of terri-
_tory, but the first period may perhaps be most fitly
terminated By the grant of the diwani in 1765, when tho
dmpany became practically soverelgns of Bengal, Blha,r
nd Orissa.

s o
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2 GOVERNMENT OF INDIA

During the second period, from 1765 to 1858, the Com-

. pany were territorial sovereigns, sharing their sovereignty
. in diminishing proportions with the Crown, and gradually
- losing their mercantile plivileges and functions! This

period may, with reference to its greater portion, be
described as the perlod of double government, using the
phrase in the sense in which it was commonly applied to
the system abolished by the Act of 1858. The first direc

interference of Parliament with the government of India
was in 1773, and the Board of Control was established
in 1784,

The third period, under which India was governed by
the Crown, began with 1858, when, as an immediate con-
sequence of the Mutiny of 1857, the remaining powers of
the East India Company were transferred to the Crown.

Perhaps a fourth period should now be added, and
might be called the period of constitutional experiments.

In each of these periods a few dates may be selected as
convenient landmarks.

The first period is the period of charters. The charter of
1600 was continued and supplemented by other charters,
of which the most important were James I's charter of
1609, Charles II’s charter of 1661, James I1’s charter of
1686, and William III’s charters of 1693 and 1698,

The rivalry between the Old or * London > Company and
the New or ‘ English ° Company was terminated by the
fusion of the two Companies under Godolphin’s Award
of 1708. '

The wars with the French in Southern India between
1745 and 1761 and the battles of Plassey (1757) and Baxar
(1764) in Northern India mdlcate the transition to the
second period.

The main stages of the second period are marked by
Acts of Parliament, occurring with one exception at
regular intervals of twenty years.

North’s Regulating Act of 1773 (13 Geo. 111, ¢. 63) was
followed by the Charter Acts of 1793, 1813, 1833, and 1853.
The exceptional Act is Pitt’s Act of 1784.
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The Regulating Act organized the government of the
Bengal Presidency and established the Supreme Court at
Calcutta. »

The Act of 1784 (24 Geo. ITI, sess. 2, c. 25) established
the Board of Control. '

The Charter Act of 1793 (33 Geo. IT1, c. 52) made no
material change in the constitution of the Indian Govern-
ment, but happened to be contemporaneous with the
permanent settlement of Bengal.

The Charter Act of 1813 (53 Geo. 111, c. 155) threw open
the trade to India, whilst reserving to the Company the
monopoly of the China trade.

The Charter Act of 1833 (3 & 4 Will. IV, ¢. 85) terminated
altogether the trading functions of the Company.

The Charter Act of 1853 (16 & 17 Vict. c. 95) took away
from the Court of Directors the patronage of posts in their
gervice, and threw open the covenanted civil service to
general competition.

The third period was ushered in by the Government of
India Act, 1858 (21 & 22 Vict. c. 106), which declared that
India was to be governed by and in the name of Her
Majesty. The change was announced in India by the
Queen’s Proclamation of November 1, 1858." Two Acts
of 1861 (24 & 25 Vict. cc. 67, 104) added the law member
" ‘to the Governor General’s executive council, re-modelled
the legislative councils, and provided for the establishment
of the Indian High Courts. From that time until the
twentieth century Parliamentary legislation for India was
confined mainly to matters of detail. The Fagt India

The first charter of the East India Company was granted
~on December 31, 1600. - The circumstances in which the
graut of this charter arose have been well described by
Sir A. Lyalll The customary trade-routes from Europe
to the Bast had been closed by-the Turkish® Sultan.
Another route had been opened by the discovery of the
Cape of Good Hope. Thus the trade with the East had
v British Dominion in India.

B2
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4. GOVERNMEXNT OF INDIA

been transferred from the cities and states on the Mediter-
ranean to the states on the Atlantic seaboard. Among
these latter Portugal took the lead in -developing the
Indian trade, and when Pope Alexander VI.(Roderic.-
Borgia) issued his Bull of May, 1493, dividing the'ﬁrhole, -
undiscovered non-Christian world between Spain --and
Portugal, it was to Portugal that he awarded India. But
since 1580 Portugal had been subject to the Spanish Crown;
Holland was at war with Spain, and was endeavouring to
wrest from her the monopoly of Eastern trade which had
come.to her as sovereign of Portugal. During the closing
years of the sixteenth century, associations of Dutech -
merchants had fitted out two great expeditions to Java by
thc Cape (1595-6 and 1598-9), and were shortly (1602) to
be comblncd into the powerful Dutch Hast India Company.
Protestant England was the political ally of Holland but
her commerecial rival, and English merchants were not
prepared to see the Indian trade pass wholly into her
hands. It was in these circumstances that on Sep-
tember 24, 1599, the merchants of London held a meeting at
Founders’ Hall, under the Lord Mayor, and resolved to
form an association for the purpose of establishing direct
trade with India. But negotiations for peace were then
in progress at Boulogne, and Queen Elizabeth was un-
willing to take a step which would give umbrage to Spain.
Hence she delayed for fifteen months to grant the charter
for which the London merchants had petitioned. The

deharter incorporated George, Earl of Cumberland, and
215 knights, aldermen, and burgesses, by the name of the
‘ Governor and Company of Merchants of London trading
with the East Indies’. The Company were to "elect
annually one governor and twenty-four committees, who
were to have the direction of the Company’s voyages, the
provision of shipping and merchandises, the sale of mer-
chandises returned, and the managing of all other things
belonging to the Company. Thomas Smith, Alderman of
London, and Governor of the Levant Company, was to be
the first governor.
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The Company might for fifteen years  freely traffic and
use the trade of merchandise by sea in and by such ways
and passages already found out or which hereafter shall
be found out and discovered . . ..into and from the East
Indies, in the countries and parts of Asia and Africa, and
into and from all the islands, ports, havens, cities, creeks,
towns, and places of Asia and Africa, and America, or any
of them, beyond the Cape of Bona Esperanza to the
Streights of Magellan ’. '

# During these fifteen years the Company might assemble

‘gthemselves in any convenient place, * within our dominions
or elsewhere,” and there ‘ hold court ’ for the Company and
the affairs thereof, and, being so assembled, might ¢ make,
ordain, and constitute such and so many reasonable laws,
constitutions, orders, and ordinances, as to them or the
greater part of them being then and there present, shall
seem necessary -and convenient for the good government
of the same Company, and of all factors, masters, mariners,
and other officers, employed or to be employed in any of
their voyages, and for the better advancement and con-
tinuance of the said trade and traffick >. They might also
impose such pains, punishments, and penalties by im-
prisonment of body, or by fines and amerciaments, as
might seem necessary or convenient for observation of

~these laws and ordinances. But their laws and punish- .
ments were to be reasonable, and not contrary or repug-
nant to the laws, statutes, or customs of the English
realm. ‘ . '

The charter was to last for fifteen years, subject to
- a-power of determination on two years’ warning, if the
trade did not appear to be profitable to the realm. If
otherwise, it might be renewed for a further term of fifteen
years. :

The Company’s right of trading, during the term and
within the limits of the charter, was to be exclusive, but
they might grant licences to trade. Unauthorized traders
were to be liable to forfeiture of their goods, ships, and
tackle, and to ‘ imprisonment and such other punishment
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as to us, our heirs and successors, for so high a contempt,
shall seem meet and convenient ’.

The Company might admit into their body all such
apprentices of any member of the Company, and all such
servants or factors of the Company, ¢ and all such other’
as to the majority preseat at a court might be thought fit.
If any member, having promised to contribute towards an
adventure of the Company, failed to pay his contribution,

e might be removed, disenfranchised, and displaced.
Points of &‘.The points of constitutional interest in the charter of
constitv- TElizabeth are the constitution of the Company, its privi-
terest in leges, and its legislative power&&

harter of .
Elizaboth.  The twenty-four committees

whom, with the gover-

Constitn- pnor, was entrusted the direction of the Company’s

Company. business, were individuals, not bodies, and were the prede-

cessors of the later directors. Their assembly was in

subsequent charters called the court of committees, as

distinguished from the court general or general court,

which answers to the °‘general meeting’ of modern
companies.

The most noticeable difference between the charter and
modern instruments of association of a similar character
is the absence of any reference to the capital of the Com-
pany and the corresponding qualification and voting
powers of members. It appears from the charter that the
adventurers had undertaken to contribute towards the
first voyage certain sums of money, which were ‘ set down
and written in a book for that purpose ’, and failure to pay
their contributions to the treasurer within a specified date
was to involve ‘ removal and disenfranchisement’ of the
defaulters. But the charter did not specify the amount
of. the several contributions,! and for all that appears to
the contrary each adventurer was to be equally eligible to
the office of committee, and to have equal voting power
in the general court. The explanation is that the Company
belonged at the outset to the simpler and looser form of

1 The total amount subscribed in September, 1599, was £30,133, and there
were 101 subscribers.
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association to which the City Companies then belonged,
and still belong, and which used to be known by the name
of ‘ regulated companies >. The members of such a com-
pany were subject to certain common regulations, and
were entitled to certain common privileges, but each of
them traded on his own separate capital, and there was
~ no joint stock. ~The trading privileges of the East India
Company were reserved to the members, their sons at
twenty-one, and their apprentices, factors, and servants,
The normal mode of admission to full membership of the
Company was through the avenue of apprenticeship or
service, But there was power to admit ‘ others ’, doubt-
less on the terms of their offering suitable contributions
to the adventure of the Company.

When an association of this kind had obtained valuable
concessiong and privileges, its natural tendency was to
become an extremely close corporation, and to shut its
doors to. outsiders except- on prohibitery terms, and the
efforts of those who suffered from the monopoly thus
created were directed towards reduction of these terms.
Thus by a statute of 1497 the powerful Merchant Adven-
turers trading with Flanders had been required to reduce
to 10 marks (£6 13s. 4d.) the fine payable on admission
to their body. By similar enactments in the seventeenth
__gentury the Russia Company and Levant Company were
compelled to grant privileges of membership on such easy
terms as to render them of merely nominal value, and thus
to entitle the companies to what, according to Adam
Smith, is the highest eulogium which can be justly be
stowed on-a regulated company, that of being merely use-
less.  The charter of Elizabeth contains nothing specific
as to the terms on which admission to the privileges of the
- Company might be obtained by an outsider. It had not
yet been ascertained how far those privileges would be
valuable to members of the Company, and oppressive to
itg rivals. :

The chief privilege of the Company was the exclusive Privileges

right of trading between geographical limits which were gan;fn'
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practically the Cape of Good Hope on the one hand and the
Straits of Magellan on the other, and which afterwards
became widely famous as the limits of the Company’s
charter. The only restriction imposed on the right of
trading within this vast and indefinite area was that the
Company were not to ¢ undertake or address any trade
into any country, port, island, haven, city, creek, towns,
or places being already in the lawful and actual possession
of any such Christian Prince or State as at this present or
at any time hereafter shall be in league or amity with us,
our heirs and successors, and which doth not or will not
accept of such trade ’. Subject to this restriction the trade
of the older continent was allotted to the adventurers with
the same lavish grandeur as that with which the Pope had
granted rights of sovereignty over the new continent, and
with whieh in our own day the continent of Africa was
parcelled out among mval chartered compames The 11m1ts
g,f,;}he Engl '

T

claimed under Pope Alexander 's gll Durmg the first few
. years of their existence the two Companies carried on their
undertakings in co-operation with each other ; but they
soon began to quarrel, and in 1611 we find the London
merchants praying for protection against their Dutch
competitors. Projects for amalgamation of the Englich
and Dutch Companies fell through, and during the greater
part of the seventeenth ntury Hollzmd was the most
formldable rival and of poner in the Fast.

ﬁ?ﬁftue of our Prero will not

that behalf have argued or brought in question,” the
Queen straitly charges and commands her subjects not to
infringe the privileges granted by her to the Company,
upon pain of forfeitures and other penalties. Nearly
a century was to elapse before the Parliament of 1693
formally declared the exercise of this unquestionable

prerogative to be illegal as transcending the powers of

“the Crown. But neither at the beginning nor at the end
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of the seventeenth century was any doubt entertained
about the expediency, as apart from the constitutionality,
of granting a trade monopoly of this description. Such

’ﬁnonogolies were in strict accordance with the ideas, and
were justified by the circumstances, of the time.

In the seventeenth century the conditions under which
private trade is now carried on with the East did not exist.
Beyond certain narrow territorial limits international law
did not run, diplomatic relations had no existence.! Out-
side those limits force alone ruled, and trade competition
meant war. At the present day territories are annexed
for the sake of developing and securing trade. The
annexations of the sixteenth century were annexations
not of territory, but of trading-grounds. The pressure was

- the same, the objects were the same, the methods were
different.  For the successful prosecution of Eastern trade
it was necessary to have an association powerful enough
to negotiate with native princes, to enforce discipline
among its agents and servants, and to drive off European
rivals with the strong hand. No Western State could
afford to support more than one such association without
dissipating its strength. The independent trader, or inter-
loper, was, through his weakness, at the mercy of the
foreigner, and, through his irresponsibility,.a source of

“danger to his-eountrymen. It was because the trade
monopoly of ‘the East India Company had outlived the
conditions out of which it arose that its extinction in the
nineteenth century was greeted with general and just
approval

~'The powers of ‘ma;king laws and ordinances granted by
the charter of Elizabeth did not differ in their general
provisions from, and were evidently modelled on, the
powers of making by-laws commonly exercised by ordinary
municipal and commercial corporations. No copies of
any laws made under the early charters are known to

1. The state-of things in Furopean waters was not much better. - See the
deseription” of “piracy 'in the Mediterranean in the seventeenth century in
Masson, Histoire' du Commerce Francats dansle. Levant, chap. ii.

Legisla-
tive
powers of
Company.
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exist. They would doubtless have consisted mainly of
regulations for the guidance of the Company’s factors and
apprentices. Unless supplemented by judicial and puni-
tive powers, the early legislative powers of the Company ‘
could' hardly have been made effectual for any further
purpose. But they are of historical interest, as the germ
out_of which the Anglo-Indian codes were ultimately
developed. In this connexion they may be usefully com-
pared with the provisions which, twenty-eight years after
the charter of Elizabeth, were granted to the founders of
Massachusetts. . :
In 1628 Charles I granted a charter to the Governor and
Company of the Massachusetts Bay in New England. It
created a form of government consisting of a governor,
deputy governor, and eighteen assistants, and directed
them to hold four times a year a general meeting of the
Company to be called the ‘ great and general Court’, in
which general court ¢ the Governor or deputie Governor,
and such of the assistants and freemen of the Company as
shall be present shall have full power and authority to
choose other persons to be free of the Company and to
elect and constitute such officers as they'shall think fitte
for managing the affairs of the said Governor and Com-
pany and to make Lawes and Ordinances for the Good and
Welfare of the saide Company and for the Government
and Ordering of the said Landes and Plantasion and the
People inhabiting and to inhabit the same, soe as such
Lawes and Ordinances be not contrary or repugnant to
the Lawes and Statutes of this our realme of England .
The charter of 1628 was replaced in 1691 by another
charter, which followed the same general lines, but gave
the government of the colony a less commercial and more
political character. The main provisions of the charter of
1691 were transferred bodily to the Massachusetts  con-
stitution of 1780, which is now in force, and which, as
Lord Bryce remarks,! profoundly influenced the conven-

1 American Commonwealth, pt. 2, chap. xxxvii. See also Lyall, British
Dominion in India, p. 4.
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tion that prepared the federal constitution of the United
States in 1787.

K, Thus from the same germs were developed the indepen-
dent republic of the West and the dependent empire of
» the Hast.

The Masdachusetts Company may be taken as the type
of the bodies of adventurers who during the early part
of the seventeenth century were trading and settling in
the newly discovered continent of the West. It may be
worth while to glance at the associations of English mer-
chants who, at the date of the foundation of the East India
Company, were trading towards the East. Of these the
most important were the Russia or Muscovy Company and
the Levant or Turkey Company.?

The foundations of the Russia Company 2 were laid by
* the discoveries ‘of Richard Chancellor. In 1553-4 this
Company was incorporated by charter of Philip and Mary
under-the name of * the Merchants and Adventurers for
the discovery of lands not before known or frequented by
any English . - It was to be governed by a court consisting
of one governor (the first to be Sebastian Cabot) and
twenty-eight of the most sad, discreet, and learned of the
fellowships, of whom four were to be called consuls, and the
others assistants. The members of the Company were to
have liberty to resort, not only to all parts of the dominions
of ¢ our cousin and brother, Lord John Bazilowitz, Em-
peror-of all Russia, but to all other parts not known to our
subjects ’. ~And none but such ag were free of or licensed
by the Company were to frequent the parts aforesaid,
under forfeiture of ships and merchandise—a compre-
hensive monopoly.

1A good account of the great trading companies is given by Bonnassienx,
Les Grandes Compugnizs de Commerce (Paris, 1892).  See also Causton and
Keene, The Barly Chartered Companies (1896); the article on ‘Colonies,
Government of, by Companies > in the Dictionary of Political Economy ; the
article on ‘ Chartered Companies’in the Bncyclopaedia of the Laws of England ;
and Egerton, Ortgin and Growth of English Colonies (1903).

2 As to the Russia Company, see the Intreduction to Early Voyages to
Russta in the publications of the Hakluyt Society.

Other
English
trading
com-
panies.

Russia
Company.
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In 1566 the adventurers were again incorporated, not by
charter, but by Act of Parliament, under the name of
¢ the fellowship of English Merchants for discovery of new
trade ’,» with a monopoly of trade in Russia, and in the
countries of Armenia, Media, Hyrcania, Persia, and the
Caspian Sea.

In the seventeenth century the members of the Com-
pany were compelled by the Czar of the time to share with
the Dutch their trading privileges from the Russian
Government, and by an Act of 1698, which reduced their

+ admission fine to £5,% their doors were thrown open. After

Levant

Company.

this they sank into insignificance.

A remnant of their ancient privileges survives in the
extra-territorial character still attaching for marriage
purposes to the churches and chapels formerly belonging
to their factories in Russia. The Russia Company has
now lost its mercantile character, and its funds are almost
entirely applied to charitable purposes in connexion with
Russia, such as the maintenance of English chaplains in
Petrograd, Moscow, and elsewhere. But it still retains its
ancient constitution, and, as in the days of Sebastian Cabot,
is controlled by a governor, 4 councils, and 24 assistants.?

The Levant Company was founded by Queen Eliza-
beth for the purpose of developing the trade with Turkey
under the concessions then recently granted by the
Ottoman Porte. Under arrangements made with various
Christian powers and known as the Capitulations,
foreigners trading or residing in Turkey were withdrawn
from Turkish jurisdiction for most civil and criminal pur-
poses. The first of the Capitulations granted to England
bears date in the year 1579, and the first charter of
the Levant Company was granted two years afterwards,
in 1581. This charter was extended in 1593, renewed by
James I, confirmed by Charles IT, and, like the East India

! This is said to have been the first English statute which established an
exclusive mercantile corporation.

2 10 & 11 Will. I1I, c. 6.

3 For this information I am indebted to Mr. Evelyn Hubbard the present
Glovernor of the Company.
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Company’s charters, recognized and modified by various

Acts of Parliament.
 The Levant Company attempted to open an overland
trade to the East Indies, and sent merchants from Aleppo
to Bagdad and thence down the Persian Gulf.. These
merchants obtained articles at Lahore and Agra, in Bengal,
and at Malacca, and on their reburn to England brought
information of the profits to be acquired by a trade to the
East Indies. In 1593 the Levant Company obtained a new
charter, empowering them to trade to India overland
through the territories of the Grand Signor. Under these
circumstances it is not surprising to find members of the
Levant Company taking an active part in the promotion
of the East India Company.  Indeed the latter Company
was in a sense the outgrowth of the former. Alderman
Thomas Smith, the first Governor of the East India Com-
pany, was: at the same time Governor of the Levant
Company, and the adventures of the two Companies were
at the outget intimately connected with each other. At
the end of the first volume of court minutes of the Kast
India Company are copies of several letters sent to
Constantinople by the Levant Company.

Had history taken a different course, the Levant Com-
pany might have founded on the shores of the Mediter-
ranean an empire built up of fragments of the dominions
of the Ottoman Porte; as the Bast India Company founded
on the shores of the Bay of Bengal an empire built up of
fragments of the dominions of the Great Mogul. But
England was not a Mediterranean power, trade with the
East had been deflected from the Mediterranean to the
Atlantic, and the causes which had destroyed the Italian
merchant states were fatal to the Levant Company. As
the East India Company grew, the Levant Company
dwindled, and in 1825 it was formally dissolved.!

To return to the East India Company.

During the first twelve years of its existence, the Com-

! Tn 1918 a new Levant Company was established, not by charter, but
under the Companies Acts, with Sir Maurice de Bunsen as its first president.
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'sI:ahZ e DALY traded onthe principle of each subscriber contributing .

Vopyagcs_ separately to the expense of each voyage, and reaping the
whole profits of his subscription. The voyages during
these years are therefore known in the annals of the Com-
pany as the °separate voyages’.  But after 1612 the
subscribers threw their contributions into a ¢ joint stock *,
and thus converted themselves from a regulated company
into a joint-stock company, which; however, differed
widely in its constitution from the joint-stock companies
of the present day.

James T's  In the meantime James I had in 1609 renewed the

iﬁggfe" °f charter of Elizabeth, and made it perpetual, subject to
determination after three years’ notice on proof of injury
to the nation. The provisions of this charter did not,
except with regard to its duration, differ in any material
respect from those of the charter of Elizabeth.

Beginning It has been seen that under the charter of Elizabeth the

{’jwm;ﬁg;?‘ Company had power to make laws and ordinances for the

%i;ﬂlélfm_ government of factors, masters, mariners, and other

pany. officers employed on their voyages, and to punish offenders
by fine or imprisonment. This power was, however, in-
sufficient for the punishment of grosser offences and for the
maintenance of discipline on long voyages. Accordmgly,
the Company were in the habit of procuring for each
voyage a commission to the ‘general’ in command,
empowering him to inflict punishments for non-capital
offences, such as murder or mutiny, and to put in execution
‘our law called martial *.

h ?éibgt of  This course was followed until 1615, when, by a Royal

) grant of December 16, the power of issuing commigsions

embodying this authority was given to the Company,
subject to a proviso requiring the verdict of a jury in the
cage of capital offences.

?ézagt of By 1623 the increase in the number of the Company’s

! For an example of a sentence of capital punishment under one of these
commissions, see Kaye, Administration of East India Company, p. 66. In
transactions with natives the Company’s servants were nominally subject
to the native courts. Rights of extra-mural juriediction had not yet been
claimed.
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settlements, and the disorderliness of their servants, had
drawn attention to the need for further coercive powers.
Accordingly King James I, by a grant of February 4,
1622,' gave the Company the power of issuing similar
commissions # their presidents and. other chief officers,
authorizing them to punish in like manner offences com-
mitted by the Company’s servants on land, subject to the
like proviso as to the submission of capital cases to the
verdict of a jury.

The history of the Company during the reigns of the
first two Stuarts and the period of the Commonwealth was
mainly occupied with their contests with Dutch competi-
tors and English rivals.

The massacre of Amboyna (February 16, 1623) was the
turning-point in the rivalry with the Dutch. On the one
hand it enlisted the patriotic sympathies of Englishmen at
home on behalf of their countrymen in the Hast. On the
other hand it compelled the Company to retire from the
Eastern Archipelago, and concentrate their efforts on the
peninsula - of India.

Under Charles I the extensive trading privileges of the
Company were seriously limited. = Sir William Courten,
through the influence of Endymion Porter, a gentleman of
the bedchamber, obtained from the king a licence to trade
to the East Indies independently of the East India Com-
pany. His association, which, from a settlement estab-
lished by it at Assada, in Madagascar, was often spoken
of as the Assada Company, was a thorn in the side of the
East Tndia Company for many years.

Under the Commonwealth the intervention of the
Protector was obtained for the settlement of the Company’s
differences both with their Dutch and with their English
competitors. By the Treaty of Westminster in 1654,
Cromwell obtained from the Dutch payment of a sum of

1 The double date here and elsewhere indicates a reference to the three
months, January, February, March, which according to the Old Style
closed the old year, while under the New Style, introduced in 1751 by the
Act 24 Geo. 11, c. 23, they begin the new year.
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£85,000 as compensation for the massacre of Amboynax,‘
and for the exclusion of the Company from trade with the
Spice Islands. Difficulties arose, however, as_to the.
apportionment of this sum among the seversl joint stocks
of which the Company’s capital was then @ _posed, and,

pending their settlement, Cromwell b ..owed £50,000. .

of the sum for the expenses of the State. He thus. antici-
pated the policy subsequently adopted by Montagu and

his successors of compelling the Company to ¢ public
.+ loans as a price for their privileges. '
Crom- Ultimately the Company obtained from Cromwell in
X’lf;ll tor of 1667 & charter under which the rump of Courten’s Asso-
1657. ciation was united with the East India Company, and the
different stocks of the Company were united into a new
joint stock. No copy of this charter is known to exist.
Perhaps it was considered impolitic after the Restoration -
to preserve any evidence of favours obtained from the
Protector.
The Com-  During the period after the Restoration the fortunes of
pany after

the Re. bthe Company are centred in the remarkable personality
storation. of Sir Josiah Child, and are depicted in the vivid pages
of Macaulay. He has described how Child converted the
Company from a Whig to a Tory Association, how he
induced James IT to become a subscriber to its capital, how
his policy was temporarily baffled by the Revolution, how
vigorously he fought and how lavishly he bribed to counter-

act the growing influence of the rival English Company.
Marks of royal favour are congpicuous in the charters

. of the Restoration period.

Charles The charter granted by Charles IT on April 3, 1661, con-

g;rter of ferreg pew _and important privi__leges on - the Campany.
1661, Their constitution remained practically unaltered,jexcept

that the joint-stock principle was recognized by giving
each member one vote for every £500 suscribed by him to
the Company’s stock. But their powers were materially
increased. ‘

They were given ‘power and command’ over their
fortresses, and were authorized to appoint governors and
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other officers for their government. The. governor and
council of each factory were empowered ‘to judge all
persons belonging to the said Governor and Company or
‘that shall be.under them, in all causes, whether civil or

“criminal, . . :ding to the laws of this kingdom, and to
execute judge. ont accordingly ’. And the chief factor
and council of any place for which there was no governor
were empowered to send offenders for punishment, either
to a p' - ~where there was a governor and council, or to
Englana. :

The Company were also empowered to send ships of war,
men, or ammunition for the security and defence of their
factories and places of trade, and ‘ to choose commanders
and officers over them and to give them power and autho-
rity, by commission under their common seal or otherwise,
to continue or make peace or war with any people that are
not Christians, in any place of their trade, as shall be for
the most advantage and benefit of the said Governor and
Company, and of their trade’. They were further em-
powered to erect fortifications, and supply them with
provisions and ammunition, duty free, ‘as also to transport
and carry over such number of men, being willing there-
unto, as they shall think fit,” to govern them in a legal
.and reasonable manner, to punish them for misdemeanour,
and to fine them for breach of orders. They might seize
unlicensed persons and send them to England, punish
persons in their employment for offences, and in case of
their appealing against the sentence, seize them and send
them as prisoners to England, there to receive such con-
dign punishment as the merits of the offenders’ cause
should require, and the laws of the nation should allow.

With regard to the administration of justice, nothing
appears to have been done towards carrying into effect
the provisions of the charter of 1661 till the year 1678.
At Madras, which was at that time the chief of the
Company’s settlements in India,! two or more officers

1 The settlement of Madras or Fort St. George had been erected into
a Presidency in 1651,
2424 C
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of the Company used before 1678 to sit as justices in the
‘ choultry ’ to dispose of petty cases, but there wag no
machinery for dealing with serious crimes.?

In 1678 the agent and council at Madras resolved-that, -
under the charter of 1661, they had power to judge all
persons living under them in all cases, whether criminal
or civil, according to the English laws, and to execute
judgement accordingly, and it was®determined that the
governor and council should sit in the chapel in the fort
ori every Wednesday and Saturday to hear and judge all
causes. But this high court was not to supersede the
justices of the choultry, who were still to hear and decide
petty cases.

In the meantime the port and island of Bombay,
which had, in 1661, been ceded to the British Crown
ag a part of the dower of Catherine of Braganza, were,
by a charter of 1669, granted to the Kast India Com-
pany to be held of the Crown, ‘as of the Manor of
Greenwich in free and common soccage,” for the annual
rent of £10.-

And by the same charter the Company were authorized
to take into their service such of the king’s officers and
soldiers as should then be on the island and should be
willing to serve them. The officers and men who volun-
teered their services under this power became the cadets
of the Company’s ‘ 1st European Regiment ’, or * Bombay
Fusiliers °, afterwards the 108rd Foot.

(The Company were authorized, through their court of
committees, to make laws, orders, ordinances, and con-
stitutions for the good government and otherwise of the
port and island and of the inhabitants thereof, and, by
their governors and other officers;, to exercise judicial
authority, and have power and authority of government
or command, in the island, and to repel any force which
should attempt to inhabit its precincts without licence,
or to annoy the inhabitants. Moreover, the principal
governor of the island was empowered ‘to use and

1 See Wheeler, Madras in Olden Times.
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exercise all those powers and authorities, in cases of
rebellion, mutiny, or sedition; of refusing to serve in wars,
flying to the enemy, forsaking colours or ensigns, or other
offences against law, custom, and discipline military, in
as large and ample manner, to all intents and purposes
whatsoever, as any captain-general of our army by virtue
of his office has used and accustomed, and may or might

lawfully do .

The transition of the Company from a trading associa-

tion to a territorial sovereign invested with powers of

civil and military government is very apparent in these

provisions.

Further attributes of sovereignty were soon afterwards

conferred.

By a charter of 1677 the Company were empowered to

coin_money at Bombay to be called by the name of

‘ rupees, pices, and budjrooks ’, or such other names as

the Company might think fit.

These.-coins.were. 10..be

current, in. the Fast Indies, but not in England. A mint

for the coinage of pagodas had been established at Madras

some years before.

The commissioners sent from Surat ! to take possession
of Bombay on behalf of the Company made a report in
which they requested that a judge-advocate might be
appointed, as the people were accustomed to civil law.
Apparently, as a temporary measure, two courts of
judicature were formed, the inferior court consisting of
a Company’s civil officer assisted by two native officers,
and having limited jurisdiction, and the supreme court
consisting of the deputy governor and council, whose

decisions were to be final and without appeal, except in
_ cases of the greatest necessity. :
By a charter of 1683 the Company were given full power

to declare and make peace and war with any of the

‘ heathen nations > being natives of the parts of Asia and

1 Bombay was then subordinate to Surat, where a factory had been
established as early as 1612, and where there was a president with a council

of eight members.
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forces and America mentioned in the charter, and to °raise, arm,

©XOrcise
martial
law, and
establish-
ing Court
of Ad-
miralty.

train, and muster such military forces as to them shall
seem requisite and necessary ; and to execute and use,
within the said plantations, forts, and places, the law
called the martial law, for the defence of the said forts,
places, and plantations against any foreign invasion or
domestic insurrection or rebellion-’. * But this power was
subject to a proviso reserving to the Crown ‘ the sovereign
right, powers, and dominion over all the forts and places
of habitation ’, and ‘power of making peace and war,

~when we shall be pleased to interpose our royal authority

thereon ’. 4 _

By the same charter the king established a court of
judicature, to be held at such place or places as the
Company might direct, and to consist of ‘one person
learned in the civil law, and two assistants’, to be
appointed by the Company. The court was to have
power to hear and determine all cases of forfeiture of
ships or goods trading contrary to the charter, and also
all mercantile and maritime cases concerning . persons
coming to or being in the places aforesaid, and all cases
of trespasses, injuries, and wrongs done or committed
upon the high seas or in any of the regions, territories,
countries or places aforesaid, concerning any persons
residing, being, or coming within the limits of the Com-
pany’s charter. These cases were to be adjudged and
determined by the court, according to the rules of equity
and good conscience, and according to the laws and
customs of merchants, by such procedure as they might
direct, and, subject to any such directions as the judges
of the court should, in their best judgement and discretion,
think meet and just. )

The only person learned in the civil law who was sent
out to India in pursuance of the charter of 1683 was
Dr, John St. John. By a commission from the king,
supplemented by a commission from the Company, he
was appointed judge of the court at Surat. But he soon
became involved in disputes with the governor, Sir John
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Child,! who limited his jurisdiction to maritime cases, and
appointed a separate judge for civil actions.

At Madras, the president of the council was appointed to
supply the place of judge-advocate till one should arrive.
But this arrangement caused much dissatisfaction, and it
was resolved that, instead of the president’s accepting this
appointment, the old court of judicature should be con-
tinued, and that, until the arrival of a judge-advocate,
causes should be heard under it as formerly in accordance
with the charter of 1661. |

In 1686 James II granted the Company a charter by
which he renewed and confirmed their former privileges,
and authorized them to appoint ¢ admirals, vice-admirals,
rear-admirals, captains, and other sea officers ’ in any of

the Company’s ships within the limits of their charter,

with power for their naval officers to raise naval forces,
and to exercise and use ‘ within their ships on the other
side of the Cape of Good Hope, in the time of open hostility
with some other nation, the law called the law martial for
defence of their ships against the enemy ’. By the same
charter the Company were empowered to coin in their
forts any species of money usually coined by native

- princes, and it was declared that these coins were to be

current within the bounds of the charter.
" The provisions of the charter of 1683 with respect to
the Company’s admiralty court were repeated with some

., modifications, and under these provisions Sir John Biggs,

who had been recorder of Portsmouth, was appointed
judge-advocate at Madras.
Among the prerogatives of the Crown one of the most

“important is the power of constituting municipal corpora-

. tions by royal charter. Therefore it was a signal mark of

royal favour when James II, in 1687, delegated to the
East India Company the power of establishing by charter

a_municipality at Madras. The question whether this

L]
* A dependent, but not a brother, of Sir Josiah Child. See Strachey,
Keigwin’s Rebellion, p. 21. Sece also H. G. Rawlinson, British Beginnings
en Western India. Clarendon Press, 1920.

Charter of
1686.

Establish-
ment of
munici-
pality ab
Madras.



Charter of
1687.

22 GOVERNMENT OF INDIA

charter should ‘be pé.ssed wunder the great seal - or-under

the Company’s seal was discussed at a cabinet council.

The latter course was eventually adopted at the instance

of the governor and deputy governor of the Gompa.ny,

and the reasons urged for its adoption are curious and

characteristic. The governor expressed his opinion that -
no persons in India should be employed under immediate

commission from His Ma.jesty, ‘ because the wind of
extraordinary honour in  their "heads would - probably'

render them so haughty and overbearing that the Company

would be forced to remove them.” He was evidently

thinking of the recent differences between Sir John Child

and Dr. St. John, and was alive to the dangers arising

from an independent judiciary which in the next century

were to bring about the conflicts between Warren Hastings

and the Calcutta supreme court.

Accordingly the charter of 1687, which established
a_municipality and mavyor’s court at Madras, proceeds
from the Company, and not from the Crown. It recites
“the approbation of the king, declared in His Majesty’s
Cabinet Council * the eleventh day of this instant Decem-
ber’, and then goes on to constitute a municipality
according to the approved English type. "The municipal
corporation is to_consist of a mayor, twelve aldermen,
and gixty or more burgesses. The mayor and aldermen
are to have power to levy taxes for the building of a con-
venient town house or guild hall, of a public jail, and of
a school-house ‘ for the teaching of the Gentues or native
children to speak, read, and write the English tongue,
and to understand arethmetick and merchants’ accompts,
and for such further ornaments and edifices as shall be
thought convenient for the honour, interest, ornament,
security, and defence ’ of the corporation, and of the
inhabitants of Madras, and for the payment of the salaries
of the necessary municipal officers, including a school-

1 This formal recognition of the existence of a cabinet council is of con-
stitutional interest. But of course the cabinet council of 1687 was a very
different thing from the cabinet council of the present day.



HISTORICAL INTRODUCTION 23

master. The mayor and aldermen are to be a court of
record, with power to try civil and criminal causes, and
the*mayor and three of the aldermen are to be justices
of the peace. There is to be an appeal in civil and criminal
cases from the mayor’s court to ‘ our supreme court of
judicature, commonly called our court of admiralty ’.
There is to be a recorder, who must be a discreet person,
skilful in the laws and constitutions of the place, and who
is to assist the mayor in trying, judging, and sentencing
causes of any considerable value or intricacy. And there
is to be a town clerk and clerk of the peace, an able and
discreet person, who must always be an Englishman born,
‘but well skilled in the language of East India, and who
is to be esteemed a notary publiec.

Nor are the ornamental parts of municipal life forgotten.
‘ For the greater solemnity and to attract respect and
reverence from the common people’, the mayor is to
‘always have carried before him when he goes to the
guild hall or other place of assembly, two silver maces gilt,
not exceeding three feet and a half in length’, and the
mayor and aldermen may ‘always upon such solemn
occasions wear scarlet serge gowns, all made after one
- form or fashion, such as shall be thought most convenient
for that hot country’. The burgesses are, on these
occasions, to wear white ° pelong ’, or other silk gowns.
Moreover, the mayor and aldermen are ‘to have and for
ever enjoy the honour and privilege of having rundelloes
and kattysols! borne over them when they walk or ride
abroad on these necessary occasions within the limits of
‘the said corporation, and, when they go to the guild hall
or upon any other solemn occasion, they may ride on
horseback in the same order as is used by the Lord Mayor
and aldermen of London, having their horses decently
turnished with saddles, bridles, and other trimmings
after one form and manner as shall be devised and directed
by our President and Council of Fort St. George .

The charter of 1687 was the last of the Stuart charters

! Umbrellas and parasols.
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Com.- affecting the East India Company. The constitutional

D eion history of the Company after the Revolution of 1688 may
of 1689.  be appropriately ush in by a reference to the resolution
K which was passed by them in that year ;.

‘ The increase of our revenue is the subject of our care
as much as our trade ; ’tis that must maintain our force
when twenty accidents may interrupt our trade ; *tis that
must make us a nation in India; without that we are
but a great number of interlopers, united by His Majesty’s
royal charter, fit only to trade where nobody of power
thinksit their interest to prevent us; and upon this
account it is that the wise Dutch, in all their general
advices that we have seen, write ten paragraphs con-
cerning their government, their civil and military policy,
warfare, and the increase of their revenue, for one para-
graph they write concerning trade.’

This famous resolution, which was doubtless inspired, if
not penned, by Sir Josiah Child, announced in unmis-
takable terms the determination of the Company to,
guard their commercial supremacy on the basis of their
territorial sovereignty and foreshadowed the annexations
of the next century.

Con- The Revolution of 1688 dealt a severe blow to the policy

oworsics of Sir Josiah Child, and. gave proportionate encouragement

Rovolu-  to his rivals. They organized themselves in an association

tion of <

1688. which was popularly known as the New Company, and
commenced an active war against the Old Company both
in the City and in Parliament. The contending parties
vresented petitions to the Parliament of 1691, and the
House of Commons passed two resolutions—first, that the
trade of the East Indies was beneficial to the nation, and
secondly, that the trade with the East Indies would be
best carried on by a joint-stock company possessed of
extensive privileges. The practical question, therefore,
was, not whether the trade to the East Indies should be
abolished, or should be thrown open, but whether the
monopoly of the trade should be left in the hands of
Sir Josiah Child and his handful of supporters. On this
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question the majority of the Commons wished to effect
a compromise—to retain the Old Company, but to
renfodel it and to incorporate it with- the New Company.
Resolutions were accordingly carried for increasing the
capital of the Old Company, and for limiting the amount
of the stock which might be held by a single proprietor.
A Bill based on these resolutions was introduced and read
a_second time, but was dropped in consequence of the
refusal of Child to accept the terms offered to him.
Thereupon the Houge of Commons requested the king to
give the Old Company the three years’ warning in pur-
suance of which their privileges might be determined.

- Two years of controversy followed. The situation of the
Old Company was critical. By inadvertently omitting to
pay a tax which had been recently imposed on joint-stock
companies, they had forfeited their charter and might at
any time find themselves deprived of their privileges
without any notice at all. At length, by means of profuse
bribes, Child obtained an order requiring the Attorney-
General-to draw up a charter regranting to the Old
Company its.former privileges, but only on the condition
that the Company should submit to further regulations
substantially in accordance with those sanctioned by the
House of Commons in 1691. However, even these terms
were considered insufficient by the opponents of the
Company, who now raised the constitutional question

whether the Crown could grant a monopoly of trade
without the authority  of Parliament.! This question,
having been argued. before the Privy Council, was finally
decided in favour of the Company, and an order was
passed that the charter should be sealed.

Accordingly the charter of October 7, 1693, confirmed
the former charter of the Company, but was expressed to
be revocable in the event of the Company failing to submit

/¥ The question had been previously raised in the great case of The East
India Company v. Sandys (1683-85), in which the Company brought an
action againgt Mr. Sandys for trading to the East Indies without a licence,
and the Lord Chief Justice (Jeffreys) gave judgement for the plaintiffs,
See the report in 10 State Trials, 371

Charters
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to such further regulations as might be 1mposed on them
within a year. -These regulations were embodied in two -
supplemental - charters dated November 11, 1693, and

September 28, 1694." By the first of these charters the
capital of the Company was increased by the addition .-
of £744,000. . No person. was to - subscribe more than
£10,000. Each subscriber was to have one vote for-each
£1,000 stock held by him up to £10,000, but no more.

The governor and deputy governor were to-be qualified

by holding £4,000 stock, and each committee by holding
£1,000 stock. The dividends were to be made in money

alone. Books were to be kept for recording transfers'of

stock, and were to be open to public inspection. The
joint stock was to continue for twenty-one years and no

Ionger.

The charter of 1694 provided that the governor and
deputy ‘governor were not to continue in office for more
than two years, that eight new committees were to be
chosen each year, and that a general court must be called
within eight days on request by six members holding
£1,000 stock each. The three charters were to be revocable
after three years’ warning, if not found profitable to the
realm.

By a charter of 1698 the provisions as to voting powers
and qualification were modified. The qua.hﬁcatlon for
a single vote was reduced to £500, “and no single member
could give more than five votes. The qualification for
being a committee was raised. to £2,000.

Theaffsir  In the meantime, however, the validity of the monopoly
ggfl]l:fidge renewed by the charter of 1693 had been successfully
and its  assailed. Immediately after obtaining a renewal of their
resulte.  oharter the directors used their powers to, effect the
detention of a ship called the Redbridge, which was lying
in the Thames and was believed to be bound for countries
beyond the Cape of Good Hope. The legality of the
detention was questioned, and the matter was brought
up in Parliament. And on January 11, 1693, the House
of Commons passed a resolution ‘that all subjects of
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England have equal rights to trade to the East Indies
unless prohibited by Act of Parliament ’.

‘It has ever since been held,” says Macaulay, ‘to be
the sound doctrine that no power but that of the whole
legislature can give to any person or to any society an
exclusive privilege of trading to any part of the world.’
It is true that the trade to the East Indies, though
theoretically thrown open by this resolution, remained
practically closed. The Company’s agents in the East
Indies were instructed to pay #mo regard to the resolutions
of the House of Commons, and to show ne mercy to
interlopers. But the constitutional point was finally
settled. The question whether the trading privileges of
the East India Company should be continued was removed

from the council chamber to Parliament, and the period

of control by Act of Parhament over the affairs of the
Company began.
The first’ Act of Parliament for regulating the trade to

the Hast Indies was passed in 1698, The New Company
had continued their attacks on the monopoly of the Old
Company, a monopoly which had now been declared
illegal, and they found a powerful champion in Montagu,
the Chancellor of: the Exchequer. The Old Company
offered, in return for a monopoly secured by law, a loan
of £700,000 to the State. But Montagu wanted more
money- than the Old Company could advance. He also
wanted to set up a new company constituted in accordance
with the views of his adherents. Unfortunately these
adherents were divided in their views. Most of them were
in favour of a joint-stock company. But some preferred
a regulated company after the model of the Levant
Company.  The plan which Montagu ultimately de-
vised was extremely intricate, but its general features
cannot: be more clearly described than in the language
of Maecaulay : ‘He wanted two millions to extricate the
State -from-its financial embarrassments. That sum he
proposed to raise by a loan at 8 per cent. The lenders
might be either individuals or corporations, but they were

Incorpora-
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all, individuals and corporations, to be united in a new
corporation, which was to be called the General Society.
Every member of the General Society, whether individual
or.corporation, might trade separately with India to an

extent ,not exceeding the amount which that member
had advanced to the Government. But all the members
or any of them might, if they so thou%ht fit, giveup the
privilege of trading separately, and unite themselves
under a royal Charter for the purpose of trading in com-
mon. - Thus the General Society was, by its original
constitution, a regulated company ; but it was provided
that either the whole Society- or any part of it might
become a joint-stock company.’

This arrangement was embodied in an Act and two'
charters, The Act (9 & 10 Will. ITI, ¢. 44) authorized the -
Crown' to borrow two millions on the security of taxes on
salt, and stamped vellum, parchment, and paper, and to
incorporate the subscribers to the loan by the cumbrous
name of the “ General Society entitled to the advantages
given by an' Act of Parliament for advancing a sum not
exceeding two millions for the service of the Crown of
England >. The Act followed closely the lines of that by
which, four years before, Montagu had established the
Bank of England in consideration of a loan of £1,200,600.
In each case the loan bears interest at the rate of 8 per
cent.; and is secured on the proceeds of a special tax or
set of taxes. In each case the subscribers to the loan are
incorporated and obtain special privileges. The system
was an.advance on that under which bodies of merchants
had obtained their privileges by means of presents to the
king or bribes to his ministers, and was destined to receive
much development in the next generation. The plan of
raising special loans on the security of special taxes has
since. been superseded by the National Debt and the
Consolidated Fund. But the debt to the Bank of
England still remains separate, and retains some of: the

features originally imprinted on it by the legislation of
Montagu. \
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Of the charters granted under the Act of 1698, the first !
mcorpora.ted the General Society as a regula.‘ood company,
whilst the second 2 incorporated most of the subscribers
to the General Society as a joint-stock company, under
the name of ‘ The.English Company trading to the East
Indies ’. The constitution of the English Company was
formed on the same general lines as.that of the Old or
London Company, but the members of their governing
body were called directors instead of ¢ committees ’.

The New. Company was given the exclusive privilege of
trading to the East Indies, subject to a reservation of the
concurrent rights of the Old Company until September 29,
1701. The New Company, like the Old Company, was
authorized to make by-laws and ordinances, to appoint
governors, with power to raise and train military forces,
and to establish courts of judicature. It was also directed
to maintain ministers of religion at its factories in India,
and to take a chaplain in every ship of 500 tons. The
ministers were to learn the Portuguese lang’uage and to
“apply themselves to learn the native language of the
country where they shall reside, the better to enable them
to instruct the Gentoos that shall be the servants or slaves
of the same Company or of their agents, in the Protestant
religion °. ~Schoolmasters were also to be provided.

It soon appeared that the Old Company had, to use
a modern phrase, ‘ captured.’ the New.Company. It had
subscribed £315,000 towards the capital of two millions
authorized by the Agt of 1698. It had thus acquired
a material interest in its rival’s concern, and, at the same
time, was in possession of the field. It had the capital
and plant indispensable for the East India trade, and it
retained concurrent privileges of trading. It soon showed
its strength by obtaining a private Act of Parliament
(11 & 12 Will. II1, c. 4) which continued it as a trading
corporation until repayment of the whole loan of two
millions.

The situation was impossible ; the privileges nominally

1 Charter of September 3, 1698. 2 Chatter‘qf Sep@mbqr 5, 1698.

Union of
0ld and
New Com-
panies.
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obtained by the New Company were of no real value to it ;
and a coalition between the two Companies was the only
practicable solution of the difficulties which had Been
created by the Act and charters of 1698.

The _coalition _was effected in 1702, through the inter-
vention of Lord Godolphin, and by means of an Indenture
Tripartite to which Queen Anne and the two Companies
were parties, and which embodi heme for equalizing
the capital of the two r comblmng their
gtocks. The Old Company was to maintain its separate
existence for seven years, but the trade of the two
Companies was to be carried on jointly, in the name of
the English Company, but for the common benefit of
both, under the direction of twenty-four managers,
twelve to be selected by each Company. - At the end of
the seven years the Old Company was to surrender its
" charters. The New or English Compa,ny was to continue
its trade in accordance with the provisions of the charter
of 1698, but was to change its name for that of ° The -
United Company of Merchants of England trading to the
East Indies ’.

A deed of the same date, by which the  dead stock ’ of
the two Companies was conveyed to trustees, contains an
interesting catalogue of their Indian possessions at that -
time.

Difficulties arose in carrying out the arrangement of
1702, and it became necessary to apply for the assistance
of Parliament, which was given on the usual terms. By
an Act of 17071 the English Company was required to
advance to the Crown a further loan of £1,200,000 without
interest, a transaction which was equivalent to reducing
the rate of interest on the total loan of £3,200,000 from
8 to 5 per cent. In consideration of this advance the
exclusive privileges of the Company were continued to
'1726, and Lord Godolphin was empowered to settle the
differences still remaining between the London Company
and the English Company. Lord Godolphin’s Award was

1 6 Anne, c. 71.
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‘. given in 1708, and in 1709 Queen Anne accepted a surren-
der of the London Company’s charters and thus terminated
its separabe existence. The original charter of the New
or English Company thus came to be, in pomt of law, the ,
root of all the powers. and pr1v1leges of the Umted Com-

pany, sub]ect t)he cha,nges made by statute Hence-

% forth down to 1833 (see 3 & 4 Will. IV, c. 85, 5. 111) the

Company bears its'new name of ‘ The United Company

of Merchants of England tra.dmg to the Bast Indies’.

For constitutional purposes the half- -century which Period
followed the union of the two Companies may be. passed ‘i’%‘gf;;d
over very lightly. 1765.

“An Act of 1711 % provided that the privileges of the

United Company were not to be determined by the repay-

ment of the loan of two millions.

The exclusive privileges. of the United Company were Extension
extended for further terms by Acts of 17302 and 17 44_‘; gan;’;‘
The- price paid for the first extension was an advance to chatter.
. the State of £200,000 without interest, and the reduction

of the rate of interest on the previous loan from 5 per cent.
to 4 per-cent. By another Act of 1730 * the security for
the loan by the Company was transferred from the special
taxes on which it had been previously charged to the
‘ aggregate fund’, the predecessor of the modern Con--
solidated Fund. The price of the second extension,

- which ‘was.to 1780, was a further loan of more than

a million at 3 per cent. By an Act of 1750 ° the interest

on the previous loan of £3,200,000 was reduced, first to

3% per cent., and then to 3 per cent.

‘Successive Acts were passed for increasing the strin- Provisions
gency- of the provisions against interlopers® and for ff:‘é‘;““’t

1 10.Anne; ¢..35. ? 3 Geo. I, c. 14, 3 17 Geo. II, c. 17. - lopers.
13 Geo. I, c. 20. 5§ 23 Geo. 11, ¢. 22.
¢ 1718, 5 Geo. I, c. 21; 1720. 7 Geo. I, Stat. 1, c. 21; 1722, 9 Geo. I,
.¢. 26; 1732,5 Geo.IL,c. 29. See the article on ‘ Interlopers ’ in the Dictionary
of Political Bconomy. For the career of a typical interloper see the account
of Thomas Pitt, afterwards Governor of Madras, and grandfather of the
elder William Pitt, given in vol. iii. of Yule’s edition of the Diary of William
Hedges and in vol. i. .of Mr. Basil Williame’s Life of William Pitt. The
relations between interlopers and the East India Company in the preceding
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penalizing any attempt to support the rival Ostend
Company.!

In1726 a charter was granted establishing or reconstitut-
ing municipalities at Madras, Bombay, and Calcutta,
and setting up or remodelling mayor’s and other courts at
cach of these places. At each place.the mayor and
aldermen, were.to.constitute. a.mayor's court. with civil
jurisdiction, subject to an appeal to the governor or -
president in council, and a further appeal in more impor-
tant cases to the king in council. The mayor’s court now
also gave probates and exercised testamentary jurisdiction.
The governor or president and the five seniors of the
council were to be justices of the peace, and were to hold
quarter-sessions four times in the year, with jurisdiction
over all offences except high treason. At the same time
the Company was authorized, as in previous charters, to
appoint generals, and other military officers, with power

to exercise the inhabitants in arms, to repel force by .

force, and to exercise martial law in time of war.

The capture of Madras by the French in 1746 having

destroyed the continuity of the municipal corporation at
that place, the charter of 1726 was surrendered and
a fresh charter was granted in 1753.

century are well illustrated by Skinner’s case, which arose on a petition
presented to Charles II soon alter the Restoration. According to- the
statoment signed by the counsel of Skinner there was a general liberty
of trade to the Rast Indies in 1657 (under the Protectorate), and-he-in
that year sent a trading ship there ; but the Company’s agents at Bantam,
under pretence of a debt due to the Company, seized his ship and goods,
assaulted him in his warchouse at Jamba in the island of Sumatra, and

-dispossessed him of the warehouse and of a little island called Barella.

After various ineffectual attempts by the Crown to induce the Company
to pay compensation, the case was, in 1665, referred by the king in council
to the twelve judges, with the question whether Skinner could have full
relief in any court of law. The answer was that the king’s ordinary courts
of justice could give relief in respect of the wrong to person and goods, but
not'in respect of the house and island. The House of Lords then resolved
to relieve Skinner, but these proceedings gave rise to a serious oonflict .
between the House of Lords and the House of Commong.. See Hargrave’s
Preface to Hale's Jurisdiction of the House of Lords, p. cv.

1 Charter granted by the Emperor Charles VI in 1722, but w1thdrawn
in 1725.
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The charter of 1753 expressly excepted from the
jurisdiction of the mayor’s court all suits and actions
between the Indian natives only, and directed that these
suits and actions should be determined among themselves,
unless both pa.rties submitted them to the determination
of the mayor’s courts. But, according to. Mg, . W. H.
Morley, it does not appear that the native inhabitants
of Bomba,y were “ever actually exempted from the
jurisdiction of the mayor’s court, or that any peculiar
laws were administered to them in that court.!

The charters of 1726 and 1753 have an _important |
bearing on the question as to the precise date at which

~ the English criminal law was introduced at the presidency
towns. This question is discussed. by.Sir.James .Stephen
~with reference to the legality of Nuncomar’s conviction
for forgery ; the point being whether the English statute
of 1728 (2 Geo. I, c. 25) was or was not in force in Calcutta

_at the time of Nuncomar’s trial. Sir James Stephen
inclines to the opinion that English criminal law was
originally introduced to some extent by the charter of
1661, but that the later charters of 1726, 1753, and 1774
must be regarded as acts of legislative authority whereby
it -was reintroduced on three successive occasions, as it
stood at the three dates mentioned. If so, the statute
of 1728 would have been in force in Calcutta in 1770 when
Nuncomar’s offence was alleged to have been committed,
and abt the time of his trial in 1775. But high judicial
“authorities in India have maintained a different view.
According to their view British statute law was first given
to Calcutta by the charter establishing the mayor’s court
in 1726, and British statutes passed after the date of that

.charter did not apply to India, unless expressly or by
necessary implication extended to it.2 Since the passing
of the Indian Penal Code the question has ceased to be of
practica,l importance.

‘{yﬁ Morggley 8, Digest of C C’ases an.the-Supreme-Qourt. in. Jndm, Introductlon, w %
. P o6

3 Morley 8 ngest Inbroductmn, Pp- Xl, xxiii.

m D
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i‘f“ﬁii‘ny In 1744 war broke out between England and France,
C

Articles of and in 1746 their hostilities extended to India. These
War for  events led to the establishment of the Company’s Indian
Forces. Army. The first establishment of that army may, accord-

. ing to Sir George Chesney.,! be considered to date from the
year 1748, ‘ when a small body of sepoys was raised at
Madras, after the example set by the French, for the
defence of that settlement during the course of the war
which had broken out, four years previously, between
France and England. At the same time a small European
force was raised, formed of such sailors as could be spared
from the ships on the coast, and of men smuggled on
board the Company’s vessels in England by the Company.
An officer, Major Lawrence, was appointed by a commis-
sion from the Company to command these forces in India.’
During the Company’s earliest wars its army consisted
mainly, for fighting purposes, of Europeans.

It has been seen that by successive charters the Com-
pany had been authorized to raise troops and appoint
officers. But the more extensive scale on which the mili-
tary operations of the Company were now conducted made
necessary further legislation for the maintenance of mili-
tary discipline. An Act of 1754 2 laid down for the Indian
forces of the Company provisions corresponding to.those
embodied in the annual English Mutiny acts. It imposed
penalties for mutiny, desertion, and similar offences, when
committed by officers or soldiers in the Company’s service.
The Court of Directors might, in pursuance of an authority
from the king, empower their president and council and
their commanders-in-chief to hold courts-martial for the
trial and punishment of military offences. The king was
also empowered to make articles of war for the betters
government of the Company’s forces. The same Act
contained a provision, repeated in subsequent Acts, which

* Indian Polity (3rd ed.), ch. xii, which contains an interesting sketch
of the rise and dovelopment of the Indian ATy, The mucleus of & Kuropean
force had been formed at Boman n 1669, supre, p. 18..

o . % 27Geo. 10, c. 9.
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made oppression and other offences committed by the
Company’s presidents or councils cognizable and punish-
able in England. The Act of 1754 was amended bv.,
another Act passed in 1760.1
““The warlike operations which were carried on by the thfi‘;%?]fs
East India Company in Bengal at the beginning of the and 1758
second half of the eighteenth century, and which cul- %fx’jgy i
minated in Clive’s victory at Plassey, led to the grant of cession of
two further charters to the Company. berrtiEy.
A charter of 1757 recited that the Nabob of Bengal had
taken from the Company, without just or lawful pretence
and contrary to good faith and amity, the town and settle-
ment of Calcutta, and goods and valuable commodities
belonging to the Company and to many persons trading
or residing within the limits of the settlement, and that
the officers and agents of the Company at Fort St. George
had concerted a plan of operations with Viee-Admiral
. Watson and others, the commanders of our fleet employed
in those parts, for regaining the town and settlement and
the goods and commodities, and obtaining adequate .
satisfaction for their losses ; and that it had been agreed
between the officers of the Company, on the one part,
and the vice-admiral and commanders of the fleet, on
the other part, assembled in a council of war, that one
moiety of all plunder and booty ‘which shall be taken
from the Moors > should be set apart for the use of the
captors, and that the other moiety should be deposited
till the pleasure of the Crown should be known. The
charter went on to grant this reserved moiety to the Com-
pany, except any part thereof which might have been
taken from any of the king’s subjects. Any part so taken
swas to be returned to the owners on payment of salvage.
A charter of 1758, after reciting that powers of making
peace and war and maintaining military forces had been
granted to the Company by previous charters, and that
many troubles had of late years arisen in the East Indies,
and the Company had been obliged at very great expense
11 Geo. II1, c. 14.
D2
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to carry out a war in those parts against the French and
likewise against the Nabob of Bengal and other princes or
Governments in India, and that some of their possessfons
had been taken from them and since retaken, and forces
had been maintained, raised, and paid by the Company in
conjunction with some of the royal ships of war and
forces, and that other territories or districts, goods, mer-
chandises, and effects had been acquired and taken from
some of the princes or Governments in India at variance
with the Company by the ships and forces of the Company
alone, went on to grant to the Company all such booty er
plunder, ships, vessels, goods, merchandises, treasure, and
other things as had since the charter of 1757 been taken
or seized, or should thereafter be taken, from any of the
enemies of the Company or any of the king’s enemies in the
East Indies by any ships or forces of the Company em-
ployed by-them or on their behalf within their limits of
trade. But this was only to apply to booty taken during
hostilities begun and carried on in order to right and
recompense the Company upon the goods, estate, or
people of those parts from whom they should sustain or
have just and well-grounded cause to fear any injury,
loss, or damage, or upon any people who should interrupt,
wrong, or injure them in their trade within the limit§ of
the charters, or should in a hostile manner invade or
attempt to weaken or destroy the settlements of the Com-
pany or to injure the king’s subjects or others trading or
residing within the Company’s settlements or 'in any
manper under the king’s protection within'the limits of
the’ Company.- The booty must also have been taken in
wars or hostilities or expeditions begun, carried on, and -
completed by the forces raised and paid by the Company s
alone or by the ships employed at their sole expense. And
there was a saving for the royal prerogative to distribute
the booty in such manner as the Crown should think fit
in all cases where any of the king’s forces should be ap-
pointed and commanded to act in conjunction with the
ships or forces of the Company. There was also an
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exception for goods taken from the king’s subjects, which
were 10 be restored on payment of reasonable salvage.
These provisions, though they gave rise to difficult ques-
tions at various subsequent times, have now become
obsolete. 'But the charter contained a further power
which is still of practical importance. It expressly granted
to the: Company power, by any treaty of peace made
between the Company, or any of their officers, servants,
or agents, and any of the Indian princes or Governments,
to cede, restore; or dispose of anvy fortresses, districts, or
territories acquired by conquest from any of the Indian
princes or Governments during the late troubles between
the Company and the Nabob of Bengal, or which should
be acquired by conguest in time coming, subject to a
proviso that the Company should not have power to cede,
Jyestore, or dispose of any territory acquired from the
subjects of any European Power without the special licence
and approbation of the Crown. This power has been
relied on as the foundation, or one of the foundations,
of the power-of ‘the Government of India to cede terri-
t Ory

/’ The year 1765 marks a turning-point in Anglo-Indian
hlstory, and may be treated as commencing the period of

territorial sovereignty by the East India Company. The
successes of Clive and Lawrence in the struggle between
the English and French and their respective allies had
extinguished French influence in the south of India. The
victories of Plassey 2 and Baxar 2 made the Company
masters of the north-eastern provinces of the peninsula.
In 1760 Clive returned from Bengal to England. In 1765,

after five years of confusion, he went back to Calcutta ;

+ as_Governor and Oommander-m Chief of Bengal, armed

with  extraordinary powers. His administration ofg
eighteen months was one of the most memorable in Indian%

history. The beginning of our Indian rule dates from the

second governorship of Clive, a.s our military sup_remacy

1 Lachmi Navayan v. Raja Pratab Singh, I. L. R. 2 All. 1.
¢ Plassey (Clive), June 23, 1757 ; Baxar (Munro), October 23, 1764.

The Com-
pany as
territorial
sove-
reign.

a
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had dated from his victory at Plassey. - Clive’s main

object was to obtain the substance, though not the name,
of territorial power, under the fiction of a grant from vhe
Mogul Emperor.

This object was obtained by the grant from Shah Alam
of the Diwani or fiscal administration of Bengal, B1har
and Orissa,!

The criminal jurisdiction in the provinces was still left -
with the puppet Nawab, who was maintained at Moor-
shedabad, whilst the Company was to receive the revenues
and to maintain the army. But the actual collection of
the revenues still remained untll 1772 in the hands of
native officials.

Thus a system of dual government was established,
under which the Company, whilst assuming complete
control over the revenues of the country, and full power
of maintaining or disbanding its military forces, left in
other hands the responsibility for maintaining law and
order through the agency of courts of law.

The great events of 1765 produced immediate results
in England. The eyes of the proprietors of the Company
were dazzled by golden visions. On the dispatch bearing
the grant of the Diwani being read to the Court of Pro-
prietors they began to clamour for an increase of dividend,
and, in spite of the Company’s debts and the opposmon
of the directors, they insisted on raising the dividend in
1766 from 6 to 10 per cent., and in 1767 to 124 per
cent.

At the same time the public mind was startled by the
enormous fortunes which ‘ Nabobs ’ were bringing home,
and the public conscience was disturbed by rumours of
the unscrupulous modes in which these fortunes had been
amassed. Constitutional questions were also raiged as to
the right of a trading company to acquire on its own

! The grant is.dated: August. 17, 1765. -The ‘ Orissa’ of the grant corre-
sponds to what is now the dlstrlct of Midnapur, a,nd is not to. be confused
with the modern, Onssa which was. not acquired until 1803. A good account

of the condition of Bengal during the penod 1765-72 will be found in

Ramsay Muir's Making of British india, ch. iii,
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account powers of territorial sovereignty.! The inter-
vention of Parliament was imperatively demanded.

On November 25, 1766, the House of Commons resolved
to appoint a committee of the whole house to inquire
into- the state and condition of the East India Company,
and the proceedings of this committee led to the passage
in 1767 of five Acts with reference to Indian affairs. The
first disqualified a member of any company for voting at
a. general court unless he had held his qualification for
six months, and prohibited the making of dividends except
at a half-yearly or quarterly court.? Although applying
in_terms to- all companies, the Act was immediately di-
rected at the Fast India Company, and its object was to
check the trafficking in votes and other scandals which had
recently disgraced their proceedings. The second Act 3
~ prohibited the East India Company from making any
dividend except in pursuance of a resolution passed at
a general court after due notice, and directly over-ruled

Legisla-
tion of
1767.

the recent resolution of the Company by forbidding them

- to declare any dividend in excess of 10 per cent. per annum
until the next session of Parliament. The third and fourth
Acts * embodied the terms of a bargain to which the Com-
pany had been compelled to consent.  The Company. was
required to pay. into.the Hxchequer an annusl sum of
£400,000for two. years.from February 1, 1767, and in
consideration of this payment was allowed to retain its
territorial. acqlusmon,s and revenue period.?
At the same time certain duties on tea were reduced on
an undertaking by the Company to indemnify the Ex-
chequer against any loss arising from the reduction. Thus
the State claimed its share of the Indian spoil, and asserbed
its rights to control the sovereignty of Indian territories.

In 1768 the restraint on the dividend was continued for

¢ 7 Geo. I11, ce. 56, 57,
by Parliament of the
&]

terntomal acq,msmons of the Company.  See . r Gordhan
Kanj (the Bhaunagar case), L. R. 1 App Cas. 332, 342,
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another year,! and in 1769 a new agreement was made by
Parliament with the East India Company for five years,
during which time the Company was guaranteed the teérri- .
torial ‘revenues, but was bound to pay an annuity of
£400,000, and to export a specified quantity of British
goods. It was at liberty to increase its dividends during
that time to 12 per cent. provided the increase did not
exceed 1 per cent. If, however, the dividend should fall

below 10 per cent. the sum to be paid to the Government

was to be proportionately reduced. If the finances of
the Company enabled it to pay off some specified debts,
it was to lend some money to the public at 2 per cent.?

These arrangements were obviously based on the
assumption that the Company was making enormous
profits, out of which it could afford to pay, not only liberal
dividends to its proprietors, but a heavy tribute to the
State. The assumption was entirely false. Whilst the
servants of the Company were amassing colossal fortunes,
the Company itself was advancing by rapid strides to
bankruptey. °Its debts were already estimated at more
than six millions sterling. It supported an army of about
30,000 men. It paid about one million sterling a year in
the form of tributes, pensions, and compensations to the
emperor, the Nabob of Bengal, and other great native
personages. Its incessant wars, though they had hitherto
been always successful, were always expensive, and a large
portion of the wealth which should have passed into the
general exchequer was still diverted to the private accounts
of its servants.’® Two great calamities hastened the
crisis. In the south of India, Hyder Ali harried the Car-
natic, defeated the English forces, and dictated peace on
his own terms in 1769. In.the north, the great.famine
of 1770 swept away more than a.third, of. the. inhabitant
of .Bengal.

Yet the dlrectorl went on declaring dividends at the

mssments rates of 12 and 12} per cent. At last the crash came. In

the spring session of 1772 the Company had endeavoured
! 8 Geo. III, o. 1. 2 9 Geo. IIL, ¢. 24. 3 Lecky, iv. 273.
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to initiate legislation for the regulation of its affairs. But
its, the Company’s, Bill was thrown out on the second
reatling, and in its place a select committee of inquiry was
appointed by the House of Commons. In June, 1772,
Parliament was prorogued, and in July the directors were
obliged to confess that the sum required for the necessary
payments of the next three months was deficient to the
extent of £1,293,000. In August the chairman and deputy
chairman waited on Lord North to inform him that
nothing short of a loan of a million from the public could
save the Company from ruin.

In November, 1772, Parliament met again, and its first
step was to appoint a new committee with instructions to
hold a secret inquiry into the Company’s affairs. This
committee presented its first report with unexpected
rapidity, and  on . its recommendation Parliament in
December, 1772, passed an Act prohibiting the directors
from sending out to India a commission of supervision
on the ground that the Company would be unable to bear
the expense.l

In 1773 the Company came to Parliament for pecuniary
assistance, and Lord North’s Government took - advan-
tage of the situation to introduce extensive alterations
into the system of governing the Company’s Indian
possessions.?

In spite of vehement opposition, two Acts were passed
through Parliament by enormous majorities. By one of
these Acts ® the ministers met the financial embarrassments

1-13'Geo. HI c. 9.

2 The history of the East India Company tends to show that whenever
a_chartered company undertakes territorial sovereignty on an extensive
scale the Government is soon compelled to accept financial responsibility
for its proceedings, and to exercise direct control over its actions.. The

career of the Kast India Company as a territorial power may be treated

as haying begun in 1765, when it acquired the financial administration

of the provinces of Bengal, Bihar, and Orissa. Within seven years it was
applying to Parliament for financial assistance. In 1773 its Indian opera-

tions were placed directly under the control of a governor-general appointed
5}7,' the Crown, and in 1784 the Court of Directors in England were made

directly subordinate to the Board of Control—that is, to a_minister of the

Crown. 313 Geo. III, c. 64.

Legisla-
tion of
1773.
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of the Company by a loan of £1,400,000 at 4 per cent., and
agreed to suspend payment by the Company of the
annuity of £400,000 till this loan had been discharged.
The Company was restricted from declaring any dividend
above 6 per cent. till the new loan had been discharged,
and above 7 per cent. until the bond debt was reduced to’
£1,500,000. It was obliged to submit its accounts every
half-year to the Treasury, it was restricted from accepting
bills drawn. by their servants in India for above £300,000
a year, and it was required to export to the British settle-
ments within its limits British goods of a specified value.

The other Act was that commonly known as the Regu-
lating Act.? To understand the object and effect of its
Provisions, brief refexema mu t be made to the constltutlon
of the Company at the time when it was passed.

At home the Company was.still. governed in.accordance
with the charter of 1698, subject; to a few modifications of
Fietall made by the leglslatlon of 17 67 There.was a. Court
of Directors and a.General Court of Proprietors. Every
holder of £500 stock had a vote in the Court of Proprietors,
but the possession of £2,000 stock was the qualification
for a director. The directors were twenty-four in number,
and the whole of them were re-elécted every year.

In India each of the three presidencies was under a pre-
sident or governor and council, appointed by commission
of the Company, and consisting of its superior servants.
The numbers of the council varied,? and some of its mem-
bers were often absent from the presidency town, being
chiefs of subordinate factories in the interior of the country.
All power was lodged in the president and council jointly,
and nothing could be transacted except by a majority
of votes. So unworkable had the council become as an
instrument of government, that in Bengal Clive had been
compelled to delegate its functions to a select committee.

1 13 Geo. III, c. 63. This Act is described in its ‘ short title ’ as an Act
of 1772 because Acts then dated from the beginning of the session in which
they were passed.

2 They were usually from twelve to sixteen.
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The presidencies were independent of each other. The
Governmen h was_absolute. own limits,
and- responsible..only. to the Company. in England.

The civil and military servants of the Company were
classified, beginning from the lowest rank, as writers,
factors, senior factors, and merchants. Promotion was
usually by seniority. Their salaries were extremely small,
but they made enormous profits by trading on their own
account, and by money drawn from extortions and bribes.
The select committee of 1773 published an account of
such sums as had been proved and acknowledged to have
been distributed by the princes and other natives of Bengal
from the year 1757 to 1766, both included. They amounted
to £5,940,987, exclusive of the grant made to Clive after
the battle of Plassey. Clive, during his second governor-
ship, made great efforts to put down the abuses of private
trade, bribery, and extortion, and endeavoured to provide ~
more legitimate remunerations for the higher classes of the
Company’s civil and military servants by assigning to
them specific shares in the profits derived from the salt
monopoly. According to his estimates the profits from
this source of a commissioner or colonel would be at least
£7,000 a year ; those of a factor or major, £2,000.2

At the presidency towns, civil justice was administered
in_the mayvor’s eourts and courts of request, criminal
justice by the justices in petty and quarter sessions. In
1772 Warren Hastings became Governdr of Bengal, and
took steps for organizing the administration of justice
in the interior of that province. In the previous year the
Court of Directors had resolved to assert in a more active
form the powers given them by the gr: thd
in 1765, and in a letter of instructions to the pre31dent and
couneil .at. Fort. William had announced their resolution

.1 In the early part of the eighteenth century a writer, after five years’
“residence in'India, received £10 a year, and the salaries of the higher ranks
were on the same scale. Thus a member of council had £80 a year. When -
Thomas Pitt was appointed Governor of Madras in 1698 he received £300
a year for salary and allowances, and £100 for outfit.
2 See Lecky, iv. 266, 270.
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to ‘stand forth as diwan’, and by the agency of the

Company’s servants to take upon themselves the entire
care and management of the revenues.! In pursuanee of
these instructions the Court of Directors appointed a com-
mittee, consisting of the Governor of Bengal and four
members of council, and these drew up a report, comprising
a plan for the more effective.collection of the revenue and -
the administration of.justice. This. plan.was., adopted
by the. Government..on August 21, 1772, and many of
its_rules were long. preserved in. the Bengal Code  of
Regulatmns

In pursuance of this plan, a board of revenue was
created, consisting of the president and members of the
council, and the treasury was removed, from Moorsheda-
bad.to Calcutta. The supervisors of revenue became
collectors, and with them were associated native officers,
styled ‘ diwans’. Courts were established in each collector-
ship, one styled the Diwani. a ciyil court, and the other the
Faujdari, a criminal court. Over the former the collector
presided in his quality of king’s diwan. In the eriminal
court the kazi and mufti of the district sat to expound the
Mahomedan law. Superior courts were established at.the
chief seat of government, called the Sadr
and the Sadr Nizamat Adalat 'lhege courts theorctwally
derlved their 1urlsdlct10n and_ authority, not from the
British Crown, but from the native Government in whose
name the Company acted as administrators of revenue.
They were Company’s courts, not king’s courts.

By the Regulating Act of 1773 the qualification to vote

lating et in the Court of Proprietors was raised from £500 to £1,000,

and restricted to those who had held their stock for twelve
months. The directors, instead of being annually elected,
A Letter of August 28, 1771.

“ The office of ‘diwan’ implied, not merely th_e collection of the revenue,
but the adrmmstra.tlon of. 01v1l Jjustice. The ‘njzamut’. comprised the

Whole of the pohce of the countx:y, a8, Well as the admlms ation of criminal
i igest. of Cases. in the Suprem 'ndw,ﬁp JXxxi.
a,ccount of Warren Hastmgs s plan,
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were to 8113 for four years, a quarter of the number being
annually renewed.

For the government of the Presidency of Fort William
in Bengal, a governor-general and, four i 5_were
appomted and the Act declared that the whole civil and
oy government of thls pre also the
ordinary management and government of all the territorial
acquisitions and revenues in the kingdoms of Bengal,
Bihar, and Orissa, should, during such time as the terri-
torial acquisitions and revenues remained in the possession
of the Company, be vested in the. governor-general and
council of the. Premdeney ‘ort William, in like manner
as they were or at any time theretofore mlght have been
- exercised by the president and council or select committee

‘be define, otherwise than by reference to existing facts,
the na,ture r exten he authority clalmed or exercised
by the Crown over the Company in the new territorial
acquisitions is very noticeable, and is characterlstlc of
English legislation.

The first governor-general and counsellors were named
m the Act. . .They were. to. hold
Were not to be removable in the meantlme,

ccept by the

¢asual vacancy in the office of governor-general during
these five years was to be supplied by the senior member
of council, . A casual vacancy in the office of member of
council was during the same time to be filled by the Court
of Directors with th,e consent of the Crown At the end
of the five years the patronage was to be vested in the
Company The:governor-general and council were.to be

bound by the votes of a majority of those present at their
ings, and in the case of an equal division the governor-

ral was to have a casting vote.

% It has been suggested that this epactment is the origin of the custom

under which the tenure of the more important offices in India, such as those
of governor-geneéral, governor, lieutenant-governor, and member of council,
is now limited to five years. The limitation is not imposed by statute or
by the instrument of appointment.

n the said kingdoms. The avoidance of any attempt .

office for five years,! and -

-

g on the representatmn of the Court of Directors. A *
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Warren Hastings, who had been appointed Governor
of Bengal in 1772, was to be the first governor-general.
The first members of his council were to be Gereral
Clavering, Colonel Monson, Mr. Barwell, and Mr. Franeis.

The supremacy.of the.Bengal Presidency over the other
presidencies was definitely declared. The governor-general
and council were to have power of superintending and
controlling the government and management of the
presidencies of Madras, Bombay, and Bencoolen,* so far
and in so much as that it should not be Tawful for any
Government of the minor presidencies to make any orders
for commencing hostilities, or declaring or making war,
against any Indian princes or powers, or for negotiating
or concluding any treaty with any such prince or power
without the previous consent of the governor-general and
council, except in such cases of imminent necessity as
would render it dangerous to postpone such hostilities or
treaties until the arrival of their orders, and except also
in cases where special orders had been received from the
Company.? A president and a council offending against
these provisions might be suspended by order of the
governor-general and council. The governors of the minor
presidencies were to obey the order of the governor-general
and council, and constantly and dutifully to transmit to
them advice and intelligence of all transactions and
matters relating to the government, revenues, or interest
_ of the Company.

'(‘ Provisions followed for regulating the relations of the
‘governor-general and his council to the Court of Directors,
.and of the directors to the Crown. The governor-general
‘and council were to obey the orders of the Court of
‘Dlrectors and keep them constantly informed of all matters

* Bencoolen, otherwise Fort Marlborough, is in Sumatra. It was founded
by the English in 1686, and was given to the Dutch by the London Treaty,
March 11, 1824, in exchange for establishments on the continent of India
and for the town and fort of Malacca and its dependencies, which were
handed over to the East India Company by 5 Geo. IV, ¢. 108.

2 This was the first assertion of Parliamentary control over the treaty
velations of the Company.
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relating to the interest of the Company The directors
were, within fourteen days after receiving letters or advices|
from the governor-ge nd council, to transmit to the
Treasury copies of all parts relating to the managementh
of the Compa.ny s revenue, and to transmit to a. secretary,
of state coples of all parts relatmg to the civil or mllltalyt
affairs and government of the Oompany
Important changes were made in the arrangements for
the administration of justice in Bengal. The Crown The Crown was
empowered to establish by charter a_supreme preme court. of
judicature at Fort William, consisting of a chief justice
.and three other judges, who were to be barristers of five
years’ standing, and were to be appointed by the Crown.
The supreme court was empowered to exercise civil,
criminal, admiralty, and ecclesiastical jurisdiction, and
to appoint such clerks and other ministerial officers with
such reasonable salaries as should be approved by the

~ governor-general and council, and to establish such rules

of procedure and do such other things as might be found
necessary for the administration of justice and the execu-
tion of the powers given by the charter. The court was
declared to be at all times a court of record and a court
of oyer and terminer and jail delivery in and for the town
of Calcutta and factory of Fort William and the factories
subordinate thereto. Tts jurisdiction was declared to
extend to all British subjects who should reside in the
kingdoms or provinces of Bengal, Bihar, and Orissa, or any
of them, under the protection of the United Company.
And it was to have ‘ full power and authority to hear and
determine all oompla,m’os against any of His Majesty’s
sub]ects for crimes, misdemeanours, or oppressions, and
also to entertain, hear, and determine any suits or actions
whatsoever against any of His Majesty’s subjects in
Bengal, Bihar, and Orissa, and any suit, action, or com-
plaint against any person employed by or in the service
_of the Company or of any of His Majesty’s subjects ’.

But on this jurisdiction’ two important limitations were
imposed.
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First, the court was not to be.-competent to hear or
determine ahy indictment or information against the
governor-general or any of his council for any offence,
not being treason or felony,! alleged to have been com-

- mitted in Bengal, Bihar, or Orissa. And the governor-
general and members of his council were not to be liable
to be arrested or 1mprlsoned in any action, suit, or pro-'
ceeding in the supreme court.? o

Then, with respect to proceedings in which natives of
the country were concerned, it was provided that the
court should hear and determine any suits or actions
whatsoever of any of His Majesty’s subjects against any
inhabitant of India residing in any of the said kingdoms
or provinces of Bengal, Bihar, or Orissa ’, on any contract
in writing where the cause of action exceeded 500 rupees,
and where the said inhabitant had agreed in the contract
tha.t in case of dispute, the matter should be heard and
determined in the supreme court. Such suits or actions
might be brought in the first instance before the supreme
court, or by appeal from any of the courts established in
the provinces.

This authority, though conferred in positive, not nega-
tive, terms, appears to exclude by implication civil juris-
diction in suits by British subjects against ‘ inhabitants
of the country, except by consent of the defendant, and
is silent as to jurisdiction in civil suits by ‘inhabitants ’
against Britjsh subjects, or against other °inhabitants ’.

An appeal against the supreme court was to lie to the
king in council, subject to conditions to be fixed by the
‘charter.

All offences of which the supreme court had cognizance
were to be tried by a jury of British subjects resident in
Calcutta.

The governor-general and council and the chief justice
and other judges of the supreme court were to act as

r .

f 1 Could it then try the governor-general for treason or felony ?

- 2 Thesaving appears to be limited to civil proceedings. It Would exempth
aga.y;xst a,rrcgb On. mesne process,
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justices of the peace, and for that purpose to hold quarter
sessions.

Liberal salaries were provided out of the Company’s fey

revenues for the governor-genera,l and his council and the
judges of the supreme court. The governor-general was to
have annually £25,000, each member of his council £10,000,
the chief justice £8,000, and each puisne judge £6,000.
The governor-general and council were to have powers

“to make and issue such rules, ordinances, and regulations :

for the good order and civil government of the Com-
pany’s settlement at Fort William, and the subordinate
factories and places, as should be deemed just and reason-
able, and should not be repugnant to the laws of the realm,
“and.to set; impose, inflict, and levy reasonable fines and
forfeitures for their breach.

But these rules and regulations were not to be valid
until duly registered and published in the supreme court,
with the assent and approbation of the court, and they

might, in effect, be set aside by the king in couneil. A copy
of them was to be kept affixed consplcuously in the India
House, and copies were also to be sent to a secretary of
sta;se

“The remaining provisions of the Act were aimed at the
most flagrant of the abuses to which public attention had
been recently directed. The governor-general and mem-
bers of hig council, and the chief justice and judges of the
supreme court were prohibited from receiving presents or
being concerned in any transactions by way of traffic,
except the trade and commerce of the Company.

No person holding or exercising any civil or military
office under the Crown or the Company in the East Indies
was to receive directly or indirectly any present or reward
from any of the Indian princes or powers, or their ministers
or agents, or any of the nations of Asia. Any offender
against this provision was to forfeit double the amount
received, and might be removed to England. There was
an exception for the professional remuneration of coun-

sellors at law, pliysicians, surgeons, and chaplains,
2424 B
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No collector, supervisor, or any other of His Majesty’s
subjects employed or concerned in the collection of
rovenues or administration of justice in-the provinces of
Bengal, Bihar, and Orissa was, direetly or indirectly, to

be concerned -in the buying or selling of goods by way -

of trade, ‘or to intermeddle with or be concerned in the
inland trade in salt, betel-nut, tobacco or rice, except on
the Company’s account. No subject of His Majesty in
the East Indies was to lend money at a higher rate of
interest than 12 per cent. per annum. Servants of the
Company prosecuted for breach of public trust, or for
embezzlement of public money or stores, or for defrauding
the Company, might, on conviction before the supreme
court at Calcutta or any other court of judicature in
India, be fined and imprisoned, and sent to England. If
a servant of the Company was dismissed for misbehaviour,
he was not to be restored without the assent of three-
fourths both of the directors and of the proprietors,

If any governor-general, governor, member of council,
judge of the supreme court, or any other person for the
time being employed in the serviee of the Company com-

. mitted any offence against the Act, or was guilty of any

Charter
of 1774
constitut-
ing
supreme
court at
Calentta.

Diffi-
culties

crime, misdemeanour, or offence against any of His
Majesty’s subjects, or any of the inhabitants of India, he
might be tried and punished by the Court of King’s Bench
in England.

Thc charter of justice authorized by the Regul

untli the esﬁdbilshnieﬁt of‘ the p1esonb high
Actiof 1861.1 The ‘_ﬁrst chlef  justice was ‘511' ]Llljah Impey.

oyt ey
Warren Hastings retamed the ofﬁce of governor-general

arising ouk until 1785, when he was succeeded temporarily by Sir

of Regu-

lating Act.

John Macpherson, and, eventually, by Lord Cornwallis.
His appointment, which was originally for a term of five
years, was continued by successive Acts of Parliament.
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His administration was distracted by conflicts between
himself and his colleagues on the supreme council, and
between the supreme council and the supreme court,
conflicts traceable to_the defective provisions of the
Regulating Act. :

Of Hastings’s four colleagues, one, Barwell, was an

experienced servant of the Company, and was in India at
the time of his appointment. The other three, Clavering,
Monson, and Franeis, were sent out from England, and
arrived in Calcutta with the judges of the new supreme
court.
Barwell usually supported Hastings. Francis, Clavering,
and Monson usually opposed him. Whilst they acted
together, Hastings was in a minority, and found his policy
thwarted and his decisions overruled. In 1776 he was
reduced to such depression that he gave his agents in
England a conditional authority to tender his resignation.
The Court of Directors accepted his resignation on this
authority, and took steps to supply his place.. But in the
meantime Clavering died (November, 1776) and Hastings
was able, by means of his casting vote, to maintain his
supremacy in the council. He withdrew his authority to
his English agents, and obtained from the judges of the
supreme court an opinion that his resignation was invalid.
These proceedings possibly occasioned the provision which
was contained in the Charter Act of 1793 and repeated in
the Act of 1833, that the resignation of a governor-general
is not valid unless signified by a formal deed.

The provmmgns of the Act of 1773 were obscure and

defective as to the nature and extent of the authority
exercisable by the governor-general and his council, as to
the jurisdiction of the supreme court, and as to the relation
between the Bengal Government and the court. The
- ambiguities of the Act arose partly from the necessities

Diffi-

- culties

in the
council.

Diffi-
culties
between
supreme
council
and
supreme
court.

vwof the case, partly from a deliberate avoidance of new and |
difficult questions on constitutional law. The situation

created in Bengal by the grant of the Diwani in 1765, and
recognized by the legislation of 1773, resembled what in
"E2
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" the language of modern international law is called a protec-
torate. The country had not been definitely annexed ;?
the authority of the Delhi emperor and of his native
vicegerent was still formally recognized ; and the attri-

butes of sovereignty had been divided between them and
the Company in such proportions that whilst the substance
had passed to the latter, a shadow only remained with the
former. But it was a shadow with which potent conjuring
tricks could be performed. Whenever the Company found
it convenient, they could play off the authority derived
from the Mogul against the authority derived from the
- British law, and justify under the one proceedings which
it would have been difficult to justify under the other. In -
the one capacity the Company was the all-powerful agent
of an irresponsible despot ; in the other it was tied and
bound by the provisions of charters and Acts of Parlia-
ment. It was natural that the Company’s servants should
prefer to act in the former capacity. It was also natural
that their Oriental principles of government should be
regarded with dislike and sugpicion by English stetesmen,
_and should be found unintelligible and unworkable by
“English lawyers steeped in the traditions of Westminster
Hall. ' )

In the latter half of the nineteenth century Englishmen
became familiar with situations of this kind, and devised
appropriate formulae for dealing with them. The modern
practice has been to issue an Order in Council under the
Foreign Jurisdiction Act, establishing consular and other
courts of civil and criminal jurisdiction, and providing
them with codes of procedure and of substantive law,
which are sometimes derived from Anglo-Indian sources.
The jurisdiction is to be exercised and the law is to be

t On May 10, 1773, the House of Commons, on the motion of General
Burgoyne, passed two resolutions, (1) that all acquisitions made by military

force or by treaty with foreign powers do of right belong to the State ;
(2) that to appropriate such acquisitions to private use is jllegal. But the
nature and extent of the sovereignty exercised by the Company was for
V_‘_l?{!g_ki}!l.g@%}.,bﬁ}llﬁ. See Mayor of Lyons v. Kast India Company, 3 State
Trials, new series, 647, 707 ; 1 Moore P. C. 176,
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applied in cases affecting British subjects, and, so far as is
consistent with international law and comity, in cases
affecting European or American foreigners. But the
natives of the country are, so far as is compatible with
regard to principles of humanity, left in enjoyment of their
own laws and customs. If a company has been established
for carrying on trade or business, its charter is so framed
ag'to reserve the supremacy and prerogatives of the Crown.
In this way a rough-and-ready system of government was
provided, which would often fail to stand the application
of severe legal tests, but which supplied an effectual mode
of maintaining some degree of order in uncivilized or semi-
civilized countries.?

But in 1773 both the theory and the experience were
lacking, which are requisite for adapting English institu-
tions to new and foreign ecireumstances. For want of such
experience England was destined to lose her colonies in the
Western hemisphere. For want of it mistakes were com-
mitted which imperilled the empire she was building up

in the East. The Regulating Act provided insufficient
guidance as to points on which both the Company and the

supreme_court were likely to go astray; and the charter
by which it was supplemented did not go far to supply its

deficiencies. The language of both instruments was vague
and_inaccurate. They left unsetfled questions of the
;gra.vest importance. The Company was vested with
'supreme administrative and military authority, The
Court was vested with supreme judicial authority. Which
of the two authorities was to be paramount ? The court
was avowedly established for the purpose of controlling
the actions of the Company’s servants, and preventing the
exercige of oppression against the natives of the country.
How far could it extend its controlling power without
sapping the foundations of civil authority ¥ The members

1 Bee the Orders in Council under the successive Foreign Jurisdiction
Acts, printed in the Statutory Rules and Orders Revised, and the charters
granted to the Imperial British- East Africa Company (Hertslet, Map of
Africa by Treaty, i..118), to the Royal British South Africa Company (ibid.
i. 274), and to the Royal Niger Company (ibid. i. 446).
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of the supreme council were personally exempt from the
coercive jurisdietion of the court. But how far could the
court question and determine the legalify of their ordets ?

Both the omissions from the Act and its express pro-
visions were such as to afford room for unfortunate
arguments and differences of opinion.

What law was the supreme court to administer ?. The
Act was silent. Apparently it was the unregenerate
English law, insular, technical, formless, tempered in its
application to English ‘circumstances by the quibbles of
judges and the obstinacy of juries, capable of being an
instrument of the most monstrous injustice when adminis-
tered in an atmosphere different from that in which it had
grown up.

To whom was this law to be administered ? = To British

( subjectsand to personsin the employment of the Company.
" But whom did the first class include ? Probably only the
class now known as KEuropean British subjects, and
probably not the native ¢ inhabitants of India ’ residing in
the three provinces, except such of them as were resident
in the town of Calcutta. But the point was by no means
clear.? :

What constituted employment by the Company ? - Was
a native landowner farming revenues so employed ? And
in doubtful cases on whom lay the burden of proving -
exemption from or subjection to the jurisdiction ?

These were a few of the questions raised by the Act and
charter, and they inevitably led to serious conflicts between
the council and the court. :

In the controversies which followed there were, as Sir
James Stephen observes,? three: main heads of difference
& between the supreme-council and the supreme court.

These were;- first, the claims of the court. to exercise
" jurisdiction. over the whole native population;-to the

extent of making them plead to the jurisdiction if a writ
was served on them. The quarrel on this point culminated

‘iﬁ*’ﬁ‘?‘\ﬁ-‘m o

1 See In the matter of Ameer Khan, 6 Bengal Law Reports, 392, 443.
¢ Nuncomar and Impey, ii. 237,

&
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in what was known as the Cossijurah case, in which the
sheriff and. his officers, when attempting to execute & wrib
against -a zemindar, were driven off by a company of
sepoys acting under the orders of the couneil. . The action
of the council was not disapproved by the authorities in
England, and thus this contest ended practically in the
victory of the council and the defeat of the court.

The second question was as to the jurisdiction of the
court over the English and native officers of the Company
employed in the collection of revenues for corrupt or
oppressive -acts done by them in their official capacity.
This jurisdietion the Company was compelled by the
express provisions of the Regulating Act to admit, though
its exercise caused its officers much dissatisfaction.

The third question was as to the right of the supreme
court to try. actions agamst the judicial officers of the -
Company for aects done in the execution of what they
believed, or said they believed, to be their legal duty.
This question arose in the famous Patna case, in which
the supreme court gave judgement with heavy damages
to a pative plaintiff in an action against officers of the
Patna provincial council, acting in its judicial capacity.
Impey’s judgement in this case was made one of the
- grounds of impeachment against him, but is _foreibly
defended by .Sir James Stephen against the criticisms of
Mill-and-ethers, as being not only technically sound, but
substantially just. Hastings endeavoured to remove the
friction between the supreme court and the country courts
by _appointing Impey judge of the court of Sadr Diwani
Adalat, and thus vestingin him the appellate and revisional
control gver the country courts which had been nominally
vested in, but never exercised by, the supreme court. Had
he succeeded, he would have anticipated the arrangements
under which, ‘some eighty years later, the court of Sadr
“Diwani Adalat and the supreme court were fused into the
high court. But Impey compromised himself by drawing
alarge salary from his new office in addition to that which
he drew as chief justice, and his acceptance of a post

%
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tenable at the pleasure of the Company was held to be
incompatible with the independent position which he was
intended to occupy as chief justice of the supreme court.
Amending - Tn the year 1781 a Parliamentary inguiry was held into
Act of TS s b
1781, & 1t mmmw% stica.dn Bengal, and an amendmg
%&&mm%@mx&%@mm%&Mm%&h%mm SRE

The governor-general ‘and council of Bengal were not to
be subject, jointly or severally, to the jurisdiction of the
supreme court for anything counselled, ordered, or done
by them in their public capacity. But this exemption- d1d
not apply to orders affecting British subjects.

The supreme court was not to have or, exercise any
jurisdiction in matters concerning the revenue, or concern-
ing any act done in the collection thereof, according to the
usage and practice of the country, or the regulations of the
governor-general and couneil.

No person was to be subject to the jurisdiction of the
supreme court by reason only of his being a ‘landowner,
landholder, or farmer of land or of land rent, or for
receiving a payment or pension in lieu of any title to, or
ancient possession of, land or land rent, or for receiving
any compensation of share of profits for collecting of rents
payable to the public out of such lands or-districts as are .
actually farmed by himself, or those who are his under-
tenants in virtue of his farm, or for exercising within the
said lands and farms any ordinary or local authority
commonly annexed to the possession or farm thereof or by
reason of his becoming security for the payment of rent ’.

No person was, by reason of his being employed by the
Company, or by the governor-general and council, or by
a native or descendant of a native of Great Britain, to
become subject to the jurisdiction of the supreme court,
in any matter of inheritance or succession to lands or
goods, or in any matter of dealing or contract between
parties, except in actions for wrongs or trespasses, or in -
civil suits by agreement of the parties.

1 21 Geo. IT1, c. 70,
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Registers were to be kept showing the names, &c., of
natives employed by the Company.

_ Phe supreme court was, however; to have jurisdiction in
all manner of actions and suits against all and singular the
inhabitants of Calcutta °provided that their inheritance
and suecession to lands, rents, and goods, and all matters
of contract and dealing between party and party, shall be
determined in the case of Mahomedans, by the laws and
usages of Mahomedans, and in the case of Gentus by the
laws and usages of Gentus; and where only one of the
parties shall be a Mahomedan or Gentu by the laws and
usages_ of the defendant.> !

In order that regard should be had to the civil and
religious usages of the said natives, the rights and authori-
ties of fathers of families, and masters of families, accord-
ing as the same might have been exercised by the Gentu
or Mahomedan law, were to be preserved to them within
their families, nor was any act done in consequence of the
rule and law of caste, respecting the members of the said
tamilies only, to be held and adjudged a crime, although
it might not be held justifiable by the laws of England.

Rules and forms for the execution of process in the
supreme court were to be accommodated to the religion

“and manners of the natives, and sent to the Secretary of
State, for approval by the king.

s,;! The appellate jurisdiction of the governor-general and

i council .in country cases was recognized and confirmed in

- cautiously general terms. ‘ Whereas the governor-general

“and council, or some committee thereof or appointed.
thereby, do determine on appeals and references from the
country or provincial courts in civil cases,” ¢ the said court
shall and lawfully may hold all such pleas and appeals, in
the manner and with such powers as it hitherto hath held
the same, a.nd shall be deemed in law a court of record ;

1 Thm Brmnso was taken from Warren Hastings's plan for the adminis-

tration of justice prepared and .adopted in_ 1772, ‘when the-Company first
“stood forth as diwan’. It is interesting as a recognition of the personal

law which played so important a part during the break-up of the Roman
Emnpire, but has, in the West, been gradually superseded by territorial law.

g
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aa.nd the judgements therein _glven sha,ll be final: and

“f conclusive, except upon appeal to His Majesty, in civil

35 suits only, the value of which shall be five thousand pounds

“i and upwards.” The same court was further declared to
' be a court to hear and determine on all offences, abuses, _

and extortions committed in the collection of revenue,
and on severities used beyond what shall appear to the
said court customary or necessary to the case, and to

punish the same according to sound discretion provided

the said punishment does not exténd to death, or maiming,
or perpetual imprisonment.!

No action for wrong or injury was to lie in the supreme
court against . any person whatsoever exercising any
judicial office in the country courts for any judgement,
decree, or order of the court, nor against any person for
any act done by or in virtue of the order of the court.

The defendants in the Patna case were to be released
from prison on the governor-general and council giving
security (which they were required to do) for the damages
recovered in the action against them ; and were to be at
liberty to appeal to the king in council against the judge-
ment, although the time for appealing under the charter
had expired.

The decision of Parliament, as expressed in the Act of
1781, was substantially in favour of the council and
against the court on all points. Sir James Stephen argues
that the enactment of this Act ‘shows clearly that the
supreme court correctly interpreted the law as it stood.’ 2
Buy, this contention seems to go too far. A legislative
reversal of a judicial decision shows that, in the opinion
of the legislature, the decision is not substantially just,
but must not necessarily be construed as an admission
that the decision is technically correct. It is often more
convenient to cut a knot by legislation than to attempt

} * See Harington’s Analysis, i. 22, But it seems very doubtful whether
the council or any of the council had in fact ever exercised jurisdiction as

a court of Sadr Diwani Ad&]g‘g. See Nuncomar and Impey, ii. 189.

z Nuncomar and Impey, ii. 192,

A
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its solution by the dilatory and expensive way of
appeal. 5
-The Act of 1781 contained a further _prov1s1on which was

of great importance in the history of Indian legislation. It
“empowered the governor-general and council  from time
~to time to frame regulations for the provincial courts and

councils’. ~ Copies of these regulations were to be sent to
the Court-of Directors and to the Secretary of State. They
might be disallowed or amended by the king in council,
but were to remain in force unless disallowed within two
years.

On assuming the active duties of revenue authority in
Bengal in 1772, the president and council had made
general regulations for the administration of justice in the
country by the establishment of civil and criminal courts.

- 'And by the Regulating Act of 1773 the governor-general

and council were expressly empowered to make rules,
ordinances, and regulations. But regulations made under
this power had to be registered in the supreme court,* with
the consent and approbation of that court. In 1780 the
governor-general and council made regulations, in addition
to- those of 1772, for the more effectual and regular
administration of justice in the provincial civil courts,
and in 1781 they issued a revised code superseding all
former regulations. If these regulations were made under
the power given by the Act of 1773 they ought to have
been registered. But it does not appear that they were

so registered, and after the passing of the Act of 1781

the governor-general and council preferred to act un%gg
the powers which enabled them to legislate without any
reference to the supreme court. However, notwithstand-
ing the limited purpose for which the powers of 1781 were

given, it was under those powers that most of the regula-
- tion laws for Bengal purported to be framed. Regulations

so made did not require registration or approval by the

'Ag French laws had to be registered by the Parlement, and as Acts of
Parliament affecting the Channel Islands still have to be registered by the
Royal Courts.
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supreme court. But it was for some time doubtful

whether they were binding on that court.?

ﬂggl}mon The Act of 1781 for defining the powers of the supreme

of 1781, court was not the only legislation of that year affecting the
East India Company. The Company had by 1778 duly
repaid its loan of £1,400,000 from the Exchequer, and
subsequently reduced the bond debt to the limits pre- -
scribed by an Act of that year.? By an Act passed in
17813 the Company was required to pay a single sum of
£400,000 to the public in discharge of all claims to & share
in its territorial revenues up to March 1 in that year, and
its former privileges were extended until three years’
notice after March 1, 1791. By the same Act it was
authorized to pay a dividend of 8 per cent. out of its clear
profits, but three-fourths of the remainder were to go as
a tribute to the public.

By way of repayment of the military expenses incurred
by the State on its behalf, the Company was required to
pay two lacs of rupees annually for each regiment of
1,000 men sent to India at the Company’s desire. The
Act further authorized the Company to enlist soldiers*
and punish deserters, and prohibited British subjects
from rcsadmg more than ten miles from any of the Com-
pany’s principal settlements without a special licence.

Parlia- Two Parliamentary committees on Indian affairs were
fﬁfl‘;fig appointed in the year 1781. The object, of the first, of
of 1781, which Burke was the most prominent. member, was to
consider the administration of justice in India. Its first-
fruits were the passing of the Act, to which reference has

1 See Cowell’s T'agore Law Lectures, 1872, and In the matter of Ameer Khan,
6 Bengal Law Reports, 392, 408. 'The power.of legislation was recognized
and extended in 1797 by. 37 Geo. II1, ¢.. 142, 8. 8.

2 19 Geo, III, ¢. 61.

8 21 Geo. III, c. 65. The Company was unable to meet the payments
required by this Act, and successive Acts had to be passed for extending
the terms fixed for payment (22 Geo. III, ¢. 51 ; 23 Geo. III, cc. 36, 83 ;
24 Geo. III, sess. 1, c. 3).

4 This was the first Act giving Parliamentary sanction to the raising of

EBuropean troops by the Company. Clode, Military Forces of the Crown,
i. 269.

- ¢
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been made above, for further defining the powers of the
supreme court., But it continued to sit for many years
and® presented several reports, some written by Burke
himself. The other committee, which sat in secret, and
of which Dundas was chairman, was instructed to inquire
into the cause of the recent war in the Carnatic and the
state of the British government on the coast. This com
mittee did not publish its report until 1782, by which time
Lord North’s Government had been driven out of office
by the disastrous results of the American war, and had
been succeeded by the second Rockingham ministry.
The reports of both committees were highly gdverse to
the system of administration in India, and to the persons
responsible for that administration, and led to the passing
of resolutions by the House of Commons requiring the
recall of Hastings and Impey, and declaring that the
powers given by the Act of 1773 to the governor-general
and council ought to be more distinctly ascertained. But
the Court of Proprietors of the Company persisted in
retaining Hastings in office  in defiance both of their
directors, and of the House of Commons, and no steps
were taken for further legislation until after the famous
coalition ministry of Fox and North had come into office.
Soon after this event, Dundas, who was now in opposition,
introduced a Bill which empowered the king to recall the
principal servants of the Company, and invested the
Governor-General of Bengal with power which was little
short of absolute. But a measure introduced by a member
nf the opposition had no chance of passing, and the
Government were compelled to take up the question
themselvos. ; ;

It was under these circumstances that Fox introduced
his famous East India Bill of 1783. His measure would
have completely altered the constitution of the East India
Company. It was clear that the existing distribution of
powers between the State, the Court of Directors, and the
Court of Proprietors at home, and the Company’s servants
abroad, was wholly unsatisfactory, and led to anarchy

4

Fox’s
East India
Bill.
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and confusion. Dundas had proposed to alter it by
making the governor-general practically independent,
and vesting him with absolute power. Fox adopted®the
opposite course of increasing the control of the State over
the Company at home and its officers abroad. His Bill
proposed to substitute for the existing Courts of Directors
and Proprietors a new body, consisting of seven com-
missioners, who were to be named in the Act, were during
four years to be irremovable, except upon an address
from either House of Parliament, and were to have an
absolute power of placing or displacing all persons in the
gervice of the Company, and of ordering and administering
the territories, revenues, and commerce of India. Any
vacaney in the body was to be filled by the king. A second
or subordinate body, consisting of nine assistant directors
chosen by the legislature from among the largest proprie-
tors, was to be formed for the purpose of managing the
details of commerce. For the first five years they were
given the same security of tenure as the seven com-
missioners, but vacancies in their body were to be filled
by the Court of Proprietors.

The events which followed the introduction of Fox’s
East India Bill belong rather to English than to Indian
constitutional history. Everybody is gupposed to know
how the Bill was denounced by Pitt and Thurlow as
a monstrous device for vesting the whole government and
patronage of India in Fox and his Whig satellites ; how,
after having been carried through the House of Commons
by triumphant majorities, it was defeated in the House
of Lords through the direct intervention of the king ;
how George III contumeliously drove Fox and North out
of office after the defeat of their measure ; how Pitt, at
the age of twenty-five, ventured to assume office with
a small minority at his back ; and how his courage, skill,
and.determination, and the blunders of his opponents;
converted that minority into a majority at the general
election of 1784. .

Like other ministers, Pitt found bimself compelled to
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introduce and defend when in office measures which he
had denounced when in opposition. The chief ground of
attack on Fox’s Bill was its wholesale transfer of patronage
from the Company to nominees of the Crown. Pitt
steered clear of this rock of offence. He also avoided
the appearance of radically altering the constitution of
the Company. But his measure was based on the same
substantial principle as that of his predecessor and rival,
the principle of placing the Company in direct and per-
manent subordination to a body representing the British
Government.

Pitt’s Act
of 1784.

The Act of 17841 began by establishing a board of six :

commissioners, who were formally styled the °Com-
missioners for the Affairs of India’ but were popularly
known as the Board of Control. They were to consist of
the Chancellor of the Exchequer and one of the secretaries
of state for the time being, and of four other Privy Coun-
cillors, appointed by the king, and holding office during
pleasure. There was to be a quorum of three, and the
“president was to have a casting vote. They were unpaid,
and had no patronage, but were empowered to superin-
tend, direct; and control all acts, operations, and concerns
which in anywise relate tothe civil or military government
or-revenues: of the British territorial possessions in the
East Indies’. They were to have access to all papers and
instruments of the Company, and to be furnished with
such extracts or copies as they might require. The
directors were required to deliver to the Board of Control
copies of all minutes, orders, and other proceedings of the
Company, and of all dispatches sent or received by the
directors or ‘any of their committees, and to pay due
obedience to, and be bound by, all orders and directions
of the Board, touching the civil or military government
and revenues of India. The Board might approve, dis-
approve; or modify the dispatches proposed to be sent
by the directors, might require the directors to send out

124 -Geo, 111, sess. 2, ¢. 25. Many of the provisions of this Act were
re-enacted-in:the subsequent Acts of 1793, 1813, and 1833.
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the dispatches as.modified, and in case of neglect or delay,
might require their own orders to be sent out without
waiting for the concurrence of the directors. .

A committee of secrecy, consisting of not more than
three members, was to be formed out of the directors, and,
when the Board of Control issued orders requiring secrecy,
the committee of secrecy was to transmit these orders to
India, without informing the other directors.

The Court of Proprietors lost its chief governing faculty,
for it was deprived of the power of revoking or modifying
any proceeding of the Court of Directors which had
received the approval of the Board of Control.!

These provisions related to the Government of India at
home. Modifications were also made in the governing
bodies of the different presidencies in India.

The number of members of the governor-general’s
council was reduced to three, of whom the commander-
in-chief of the Company’s forces in India was to be one
and to have precedence next to the governor-general.

The. Government of each of the Presidencies of Madras
and Bombay was to consist of a governor-and three
counsellors, of whom the commander-in-chief in the
presidency was to be one, unless the commander-in-chief
of the Company’s forces in India happened to be in the
presidency, in which case he was to take the place of
the local commander-in-chief. The governor-general or
governor was to have a casting vote.

The governor-general, governors, commander-in-chief,

- and members of council were to be appointed by the Court
“of Directors. They, and any other person holding office

under the Company in India, might be removed from
office either by the Crown or by the diregfors. Only.
covenanted servants of the Company were to be qualified
to be members of council. Power was given to make
provisional and temporary appointments. = Resignation
of the office of governor-general, governor, commander-

1 The Court of Proprietors had recently overruled the resolution of the
Court of Directors for the recall of Warren Hastings,
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in-chief, or member of council was not to be valid unless
signified in writing.?

The control of the governor-general and council over
the government of the minor plesuienmes was enlarged,
and was declared to extend to °all such points as relate
to any transactions with the country powers, or to war or
_peace, or to the application of the revenues or forces of
such presidencies in time of war ’.

A similar control ‘'over the military and political opera-
tions of the governor-general and council was reserved to
the Court of Directors. ‘ Whereas to pursue schemes of
conquest and extension of dominion in India are measures
repugnant to the wish, the honour, and policy of this
nation’, the governor-general and his council were not,
without the express authority of the Court of Directors,
or of the secret committee, to declare war, or commence
hostilities, or enter into any treaty for making war, against
any of the country princes or States in India, or any treaty
for guaranteeing the possession of any country prince or
State, except where hostilities had actually been com-
menced,.or preparations actually made for the commence-
ment of hostilities, against.the British nation in India, or .
against seme of the princes of States who were dependent
thereon, or whose territories were guaranteed by any
_existing treaty.?

The provisions of the Act of 1773 for the punishment of
offences committed by British subjects in India were
repeated and strengthened. Thus the receipt of presents
by persons in the employment of the Company or the
Crown was to be deemed extortion, and punishable as
such, and there was an extraordinary provision requiring

_the servants of the Company, under heavy penalties, to

declare truly on oath the amount of property they had
brought from India.

1 g,.28. . This was probably enacted in consequence of the circumstances
attending Hastings’s resignation.of office.

® 5..34. This enactment with its recital was substantially reproduced by
a gection of the Act 6f 1793 (33 Geo. II1, c. 52, 8. 42).

2424 ol
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All British subjects were declared to be ameh&ble to all
courts of competent jurisdiction in India or in England
for acts done in Native States, as if the act had been done
in British territory. The Company was not to release or
compound any sentence of judgement of ‘a competent
court against any of its servants, or to restore any such
servant to office after he had been dismissed in pursuance
of a judicial sentence. The governor-general was em--
powered to issue his warrant for taking into custody any
person suspected of carrying on illicit correspondence
with any native prince or other person having authority
in India.?

A special court, consisting of three judges, four peers,
and #ix members of the House of Commons, was consti-
tuted for the trial in England of offences committed in
India.3

The Company was required to take into consideration
its civil and military establishments in India, and to give
orders ‘ for every practicable retrenchment and reduction’,
and numerous internal regulations, several of which had
been proposed by Fox, were made for Indian administra-
tion. Thus, promotion was to be as a rule by seniority,
writers and cadets were to be between the ages of fifteen
and twenty-two when sent out, and servants of the Com-
pany who had been five years in England were not to be
capable of appointment to an Indian post, unless they
could show that their residence in England was due to
ill health.

The..deuble. government. established. by Ritt’s Act of -
1784; with its-eumbrous-and-dilatery.procedure.and its

1 g. 44. Re-enacted by 33 Geo. 111, ¢. 52, 8. 67. ‘

? 5. 53. This section was re-enacted in substance by 33 Geo. 111, c. 52,
85;4;2,. 426—80. The elaborate enactments constituting the court and
regulating its procedure were amended by an Act of 1786 (26 Geo. 111,
c. 57), but appear never to have been put in force. ‘In 149 B.C., on the
proposal of Lucius Calpurnius Piso, a standing Senatorial Commission
{quaestio - ordinaria) was instituted to try in judicial form the complaints

of the provincials regarding the extortions of their Roman magistrates.’
Mommsen, 3, 73.
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elaborabe ~checks.and. .con u
modified in. deta,ﬂs remained.substantially in force. un’ml
1808, In practice the power vested in the Board of

Control was exercised by the senior commissioner, other -

than the Chancellor of the Exchequer or Secretary of
State. He became known as the President of the Board
of Control, and occupied a position in the Government of
the day corresponding to some extent to that of the modern
Secretary of State for India. But the Board of Directors,
though placed in complete subordination to the Board
of Control, retained their rights of patronage and their
powers of revision, and were thus left no unsubstantial
share in the home direction of Indian affairs,!

The first important amendments of Pitt’s Act were
made in 1786. In that year Lord Cornwallis 2 was ap-
pointed governor-general and he ma,de it a condition of
his accepting office_that_his_powers should be enlarged.

i Accordingly an Act was passed which empowered the
_governor-general in special cases to override the majority

of his council and act on his own responsibility, and

‘enabled the offices of governor-general and commander-

in-chief to be united in the same person.3

By another Act of the same session the provision re-
quiring . the approbation of the king for the choice of
governor-general was repealed. But as the Crown still
retained the power of recall this repeal was not of much
practical importance.?

A third Act ® repealed the provisions requiring servants
of the Company to disclose the amount of property brought

=2 As'to the practical working of the system at the close of the eighteenth

century see Kaye's Administration of the East India Company, p. 129,

2 ‘The first of the new dynasty of Parliamentary: Governors-General.

‘ Lyall, British Dominion in India, p. 218,

R

3 26 Geo. 11L;-0.-16:- Liord.-Cornwallis, though holding the double office
of governor-general and commander-in-chief, still found his powers in-
sufficient, and was obliged to obtain in 1791 a special Act (31 Geo. III,

c. 40) confirming his orders and enlarging his powers. The exceptional
powers given to the governor-general by the Act of 1786 were reproquced

in the Act of 1793 (33 Geo, TIT, .52, 55, 47-51).
L7496 Geo. 111, . 25. 5 26 Geo. 111, c. 57.
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home by them, and amended the constitution and pro-
cedure of the special court under the Act of 1784. It also
declared (s. 29) that the criminal jurisdiction of &he
supreme court at Calcutta was to extend to all criminal
offences committed in any part of Asia, Africa, or America,
beyond the Cape of Good Hope to.the Straits of Magellan,
within the limits of the Company’s trade, and (s.-30) that
the governor or president and council of Fort St. George,
in their courts of oyer and terminer and jail delivery, and
~the mayor’s court at Madras should have civil and criminal
jurisdiction over all British subjects residing in the terri-
tories of the Company on the coast of Coromandel, or in
any other part of the Carnatic, or in the Northern Circars,
or within the territories of the Soubah of the Deccan, the
Nabob of Arcot, or the Rajah of Tanjore.

_In 1788 a serious difference arose between the Board of
Control and the Board of Directors as to the limits of their
respective powers. The Board of Control, notwithstanding
the objections of the directors, ordered out four royal
regiments to India, and charged their expenses to Indian
revenues. They maintained that they had this power
under the Act of 1784. The directors on the other hand .
argued that under provisions of the Act of 1781, which
were still unrepealed, the Company could not be compelled
to bear the expenses of any troops except those sent out
on their own requisition. Pitt proposed to settle the
difference in favour of the Board of Control by means of
an explanatory or declaratory Act. The discussions which
took place on this measure raised constitutional questions
which have been revived in later times.! 7

It was objected that troops raised by the Company in
India would suffice and could be much more cheaply
maintained. It was also argued on constitutional grounds
that no troops ought to belong to the king for which
Parliament did not annually vote the money.

- ¥ See the discussion in 1878 as to the employment of Indian troops in
Malta, Hansard, cexl. 14, and Anson, Law and Custom of the Constitution,
vol. ii, pt. ii, p. 174 (3rd ed.).
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In answer to the first objection Pitt confessed that,
in his opinion, the army in India ought to be all on one
esthblishment, and should all belong to the king, and
declared that it was mainly in preparation for this reform
that the troops were to be conveyed.

With respect to the second objection he argued that
the Bill of Rights and the Mutiny Act, which were the
only positive enactments on the subject, were so vague
and ‘indefinite as to be almost nugatory, and professed
his willingness to receive any suggestions made for check~
ing anabuse of the powers proposed to be conferred by
the Bill.

The questions were eventually settled by a compromise.

The Board of Control obtained the powers for which they
asked, but a limit was imposed on the number of troops
which might be charged to Indian revenues. At the same
time the Board of Control were prevented from increasing
any salary or awarding any gratuity without the con-
currence of the ‘directors and of Parliament, and the -
directors were required to lay annually before Parliament
an account of the Company’s receipts and disbursements.?

In 1793, towards the close of Lord Cornwallis’s governor- Chagter
generalship, it became necessary to take steps for renewal ‘1& ol
of the Company’s charter. Pitt was then at the height
of “Tis power ; his most trusted friend, Dundas,? was
President of the Board of Control; the war with France,
which had just been declared, monopolized English atten-
tion ;  and Indian finances were, or might plausibly be
represented as being, in a tolerably satisfactory condi-
tion. = Accordingly the Act of 1793, which was intro-
duced by Dundas, passed without serious opposition, and

1 Lord Cornwallis was at this time considering a scheme for the com-
bination of the king’s and Company’s forces. See Cornwallis Correspon-
dence, i.251, 341 ; ii. 316, 572,

2 28 Geo. ITI, c. 8 ; Clode, Military Forces of the Crown, i. 270.

* Henry Dundas, who afterwards became the first Viscount Melville.
He did not become president till June 22, 1793, but had long been the most
powerful member of the Board.

1 33 Geo. I, c. 52,
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introduced no important alterations. It was a measure of
consolidation, repealing several previous enactments, and
runs to an enormous length, but the amendments made
by it relate to matters of minor importance. ,
The two junior members of the Board of Control were
no longer required to be Privy Councillors. Provision
was made for payment of the members and staff of the
Board out of Indian revenues. '
The commander-in-chief was not to be a member of the
“council at Fort William unless specially appointed by the
Court of Directors. Departure from India with intent to
return. to Europe was declared to vacate the office of
governor-general, commander-in-chief, and certain other
high offices. The procedure in the councils of the three
presidencies was regulated, the powers of control exer-
cisable by the governor-general were emphasized and
explained, and the power of the governor-general to over-
rule the majority of his eouncil was repeated and extended
to the Governors of Madras and Bombay. The governor-
general, whilst visiting another presidency, was to super-
sede the governor, and might appoint a vice-president
to act for him in his absence. A series of elaborate pro-
vigsions continued the exclusive privileges of trade for
a further term of twenty years, subject to modifications
of detail. Another equally elaborate set of sections
regulated the application of the Company’s finances.
Power was given to raise the dividend to 10 per cent.,
and provision was made for payment to the Exchequer
of an annual sum of £500,000 out of the surplus revenue
which might remain after meeting the necessary expenses,
paying the interest on, and providing for reduction of
capital of, the Company’s debt, and payment of dividend.
It is needless to say that this surplus was never realized.
The mutual claims of the Company and the Crown in
respect of military expenses were adjusted by wiping out
all debts on either side up to the end of 1792, and pro-
viding' that thenceforward the Company should defray
the actual expenses incurred for the support and mainte-
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nance of the king’s troops serving in India. Some supple-
mentary provisions regulated matters of civil administra-
tiod in India. The admiralty jurisdiction of the supreme
court of Calcutta was expressly declared to extend to
the high seas. Power was given to appoint covenanted
servants of the Company or other British inhabitants to
be justices of the peace in Bengal. Power was also given
to appoint scavengers for the presidency towns, and to
levy what would now be called a sanitary rate. And the
sale of spirituous liguors was made subject to the grant
. of a licence.

A few parliamentary enactments of constltutlonal im-
portance were passed during the interval between the
Charter Acts of 1793 and 1813.

The lending of money by European adventurers to
native princes on exorbitant terms had long produced
grave scandals; such ag thosge which were associated with
the name of Paul Benham, and were exposed by Burke
in his speech on the Nabob of Arcot’s debts. An Act of
17971 ]aid down an important provision which was repro-
duced in-the Act of 1915 (s. 125), and which prohibited,
under heavy penalties, unauthorized loans by British
subjects to. native princes.

The same " Act reduced the number of judges of the
supreme court at Calcutta to three, a chief justice and two
puisnes, and authomedhrt hartersforthe con-
sfitution of & recorder’s court instead of the mayor’s court
at Madras and Bombay. It reserved native laws and
customs in terms similar to those contained in the Act of
1781. It also embodied an important provision giving
an additional and express sanction to the exercise of
a local power of legislation in the Presidency of Bengal.
One of Lord Cornwallis’s regulations of 1793 (Reg. 41)
had provided for forming into a regular code all regula-
tions that might be enacted for the internal government
of the British territories of Bengal. The Act of 1797
(s. 8) recognized and confirmed this ‘ wise and salutary

1 37 Geo. II1, c. 142.
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provision ’, and directed that all regulations which should
be issued and framed by the Governor-General in Council
at Fort William in Bengal, affecting the rights, perséns,
or property of the natives, or of any other individuals who =
might be amenable to the provincial courts of justice,
.should be registered in the judicial department, and
formed into a regular code and printed, with translations
in the country languages, and that all the grounds of each
regulation should be prefixed to it. The provincial courts
of judicature were directed to be bound by these regu-
lations, and copies of the regulations of each year were
to be sent to the Court of Directors and to the Board of
Control .2
An Act of 17992 gave the Company further powers for
raising European troops and maintaining discipline among
them. Under this Act the Crown took the enlistment of
men for serving in India into its own hands, and, on petition
from the Company, transferred recruits to them at.an
agreed sum per head for the cost of recruiting. Authority
was given to the Company to train and exercise recruits,
not exceeding 2,000, and to appoint officers for that pur-
pose (bearing also His Majesty’s commission) at pay not
exceeding the sums stated in the Act. The number which
the Crown could hold for transfer to the Company was
limited to 3,000 men, or such a number as the Mutiny Act
for the time being should specify. All the men raised
were liable to the Mutiny Act until embarked for India.
An Act of 1800% provided for the constitution of a
supreme court at Madras, and extended the jurisdiction
of the supreme court at Calcutta over the district of
Benares (which had been ceded in 1775) and.all other
districts which had been or might thereafter be annexed
to the Presidency of Bengal.

1 See Harington’s Analysis of Bengal Laws and Regulations, 1-9.

2 39 & 40 Geo. III, c. 109. See Clode, Military Forces of the Crown,
i. 289,

® 39 & 40 Geo. ITI, 0. 79. The charter under this Act was granted
in December, 1801. Bombay did not acquire a supreme court until 1823
(3 Geo. IV, ¢. Ti).
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An Act of 1807 gave the governors and councils at
Madras and Bombay the same powers of making regula-

~ tions, subject to approval and registration by the supreme
 court and recorder’s court, as had been previously vested
in the Government of Bengal, and the same power of

' appointing justices of the peace. /i
The legislation of 1813 was of a very different character Churter

frofi That of 1793. 1t was preceded by the most searching fps
Mahhad yet taken place into Indian aflairs.
fie vigorous policy of annexation carried on by Lord
Wellesley during his seven years’ tenure of office (1798

1805) had again involved the Company in financial
difficulties, and in 1808 a committee of the House .of

Act of

18_12 is stlll aQ standard authorltvon Indlan landtenures,

and the best authority on the judicial and police arrange-

ments of the time. When the time arrived for taking
steps to renew the Company’s charter, a Dundas 2 was still
at the Board of Control, but it was no longer found possible
to avoid the questions which had been successfully shirked
in 1793.. Napoleon had closed the European ports, and
British traders imperatively demanded admission to the
ports of Asia. ~At the end of 1811 Lord Melville told the
Court of Directors that His Majesty’s ministers could not
recommend to Parliament the continuance of the existing
system unless they were prepared to agree that the ships,
ag well as goods, of private merchants should be admitted
into the trade with India under such restrictions as might
be deemed reasonable.

The Compa: ruggled hard for their privileges. They
began by arguing that their political authority and com-
mercial privileges were inseparable, that their trade profits

1 47 Geo. 111, sess. 2, ¢. 68.
2 Robert Dundas, who, on his father’s death in 1811, became the second
Viscount Melville.
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were dependent upon their monopoly, and‘ that if their
“trade profits were taken away their revenues would not -
enable them to carry on the government of the country.

But their accounts had been kept in such a faghion ag to

leave it very doubtful whether their trade profits, as
distinguished -from their territorial revenues, amounted
to anything at all. And this ground of argument was
~ finally cut from under their feet by the concession of
a continued monopoly of the tea trade, from which it was
admitted that the commercial profits of the Company were
principally, if not wholly, derived.

Driven from this position the Company dwelt on the
political dangers which would arise from an unlimited
resort of Europeans to India. The venerable Warren
Hastings was called from his retreat to support on this
point the views of the Company before the House of
Commons, and it was on this occasion that the members
testified their respect for him by rising as a body on his
entrance into the House and standing until he had assumed
his seat near the bar. His evidence confirmed the asser-
tions of the Company as to the danger of unrestricted
European immigration into India, and was supplemented
by evidence to a similar effect from Lord Teignmouth
(Sir J. Shore), Colonel (Sir John) Malcolm, and Colonel
(Sir Thomas) Munro.  Experience had proved, they
affirmed, that it was difficult to impress even upon the
servants of the Company, whilst in their noviciate, a due
regard for the feelings and habits of the people, and
Englishmen of classes less under the observation of the
supreme authorities were notorious for the contempt with
which, in their natural arrogance and ignorance, they
contemplated the usages and institutions of the natives,
and for their frequent disregard of the dictates of humanity
and justice in their dealings with the people of India. The
natives, although timid and feeble in some places, were
not without strength and resolution in others, and in-
stances had oceurred where their resentment had proved
formidable to their oppressors. It was diffieult, if not
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impossible, to afford them protection, for the Englishman
was amenable only to the courts of British law established
at the presidencies, and although the local magistrate had
the power of sending him further for trial, yet to impose
upon the native complainant and witness the obligation
of repairing many hundred miles to obtain redress was to
subject them to delay, fatigue, and expense, which would
be more intolerable than the injury they had suffered.

That their apprehensions were unfounded no one who
is"acquainted with the history or present conditions of
British India would venture to deny. But they were
expressed by the advocates of the Company in language
of unjustifiable intemperance and exaggeration. Thus
Mr. Charles Grant, in the course of the debate in the House
of Commons, dwelt on the danger of letting loose among
the people of India a host of desperate needy adventurers,
whose atrocious conduct in America and in Africa afforded
sufficient indication of the evil they would inflict upon
India.

The controversy was eventually compromised by allow-
ing Europeans to resort to India, but only under a strict
system of licences.

Closely connected with the question of the admission of
independent Europeans into India was that of missionary
enterprise. The Government were willing to take steps for
the recognition and encouragement of Christianity by the
appointment of a bishop and archdeacons. But a large
number of excellent men, belonging mainly to the Evange-
lical party, and led in the House of Commons by Wilber-
force, were anxious to.go much further in the direction
of committing the Indian Government to the active propa-
gation of Christianity among the natives of India. On
the other hand, the past and present servants of the
Company, including even those who, like Lord Teign-
mouth, were personally in sympathy with the Evangelical
school, were fully sensitive to the danger of interfering
with the religious convictions or alarming the religious
prejudices of the natives.
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The proposals ultimately submitted by the Government i
to_ Parliament in 1813 were embodied in thirteen reso~
lations.?

The first affirmed the expediency of extending the Com-
pany’s privileges, subject to modifications, for a further
term of twenty years.

The second preserved to the Company the monopoly of
the Ching trade and of the trade in tea.

The third threw open to all British subjects the export
and import trade with India, subject to the exception of
tea, and to certain safeguards as to warehousing and the
like.

The fourth and fifth regulated the application of the
Company’s territorial revenues and commercial profits.

The sixth provided for the reduction of the Company’s
debt, for the payment of a dividend at the rate of 10 per
cent. per annum, and for the division of any surplus
between the Company and the public in the proportion
of one-sixth to the former and five-sixths to the latter.

The seventh required the Company to keep its
accounts in such manner as to distinguish clearly those
relating to the territorial and political departments from
those relating to the commercial branch of its affairs. '

The eighth affirmed the expediency, in the interests of
economy, of limiting the grants of salaries and pensions.

The ninth reserved to the Court of Directors the right
of appointment to the ofﬁces of governor-general, governor,

. and commander-in-chief, subject to the approbation of the

Crown.
Under the tenth, the number of the king’s troops in

India was to be limited, and any number exceeding the

limit was, unless employed at the express requisition of
the Company, to be at the public charge. This modified,
in a sense favourable to the Company, Pitt’s declaratory
Act of 1788.

Then followed a resolution that it was expedient that -
the Church establishment in the British territories in the

i Printed in an appendix to vol. vii. of Mill and Wilson’s British India.
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East Indies should be placed under the superintendence
of a bishop and three archdeacons, and that adequate
provision should be made from the territorial revenues
of India for their maintenance.

The twelfth resolution declared that the regulations to
be framed by the Court of Directors for the colleges at
Haileybury and Addiscombe ought to be subject to the
regulation of the Board of Control, and that the Board
ought to have power to send instructions to India about
the colleges at Calcutta ' and Madras.

t was round the thirteenth resolution that the main

controversy raged, and its vague and guarded language
shows the difficulty that was experienced in settling its

@j;erms. The resolution declared ‘that it is the duty of this
gountry to promote the interest and happiness of the
Q_@_}ye inhabitants of the British dominions in IndlaLa.nd
that suc res ought to be adopted as ma, to
§he introduction amongst them of useful knowledgg, and
of religious and moral improvement. That in the further-
ance of the above objects, sufficient facilities ‘shall be
afforded by law to persons desirous of going to and re-
maining in India for the purpose of accomplishing these
benevolent designs, provided always, that the authority
of the local Governments, respecting the intercourse of
Europeans with the interior of the country, be preserved;
and that the principles of the British Government, on
which the natives of India have hitherto relied for the
free exercise of their religion, be inviolably maintained.’
One discerns the planter following in the wake of the

“missionary, each watched with a jealous eye by the Com-

“ pany’s servants,

‘dezeloped in the Act of the same year.> The

The principles embodied in the Resolutions of 1813 were
anguage of
the.preamble to. the A t_@; significant.. It.Tecites. the
expediency of continuin ng to the- Comgany or, A turther

“1Fhe collepe at Calcutta had been fourndediby Liord ‘Wellesley for: the
training of the Company’s civil servants.
2 55 Geo. 111, ¢. 155.
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term the possessi,ongi,tﬂ,lm,,ﬁtm:!:.imniaalnm&uisi&im%in«»xlff‘.!‘ﬁ“’
, and.the.xevenues.thereef, * without prejudice to the un-

% ?doubted sovereignty of the Crown of the United Kingdom

tof Great Britain and Ireland in and over the same.’! The
‘constitutional controversy of the preceding century was

not to be reopened.
. TheAct then granted the Indian possessions and reyenues
o the. Company. for..a.further. term. .of wenty. years,
yeserved to it for the same time the China, trade and
the tea trade, but threw open the general Indian-trade,
&ub;ect to various restrictive conditions.
" The thirty-third section after reciting the thirteenth
resolution, and the expediency of making provision for
granting permission to persons. desirous of going to and
remaining in India, for the purposes mentioned in the
resolution (missionaries) ‘ and for other lawful purposes’
(traders), enabled the Court of Directors or, on their
refusal, the Board of Control, to grant licences and cer-
tificates entitling the applicants to proceed to any of the
principal settlements of the Company, and to remain in
India as long as they conducted themselves properly, but
subject to such restrictions as might for the time being be
judged necessary. Unlicensed persons were to be liable
to the penalties imposed by earlier Acts on interlopers,
and to punishment on summary conviction in India.
British subjects allowed to reside more than ten miles
from, a presidency town were to procure and register
certificates from a district court.

A group of sections related to thc nroviqion for religion,

civil and mlhtary servants. There was to be a Bi Blshop of
Calcutta, with three archdeacons under him. The colléges
¢ at Calcutta and elsewhere were placed under the regula-
tiong of the Board of Control. One lac of rupees in each
year was 0 he.set, apart and applied to.the reyival and
improvement of literature and the encouragement of the

! The sovereignty, of the Crown had been clearlx xeserved in the charter
of 1608, DBut at that time the territorial possessions were insignificant.
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learned natives of India, and for the introduction and
promotion of a knowledge of the sciences among the in-
habjtants of the British territories in India’. The college
at Haileybury and the military seminary at Addiscombe !
were to be maintained, and no person was to be appointed
writer unless he had resided four terms at Haileybury,
and produced a certificate that he had conformed to the
regulations of the college.

Then came provisions for the annhcatmn of the
revenues,® for keeping the commercial and territorial
accounts distinet, and for increasing and further deﬁning
the powers of superintenidence and direction exerc1sed by
the Board of Control.

The patronage of the Company was preserved, subject
to the approval of the Crown in the case of the higher
offices, and of the Board of Control in certain other cases.

The number of king’s troops to be paid for out of the
Company’s revenues was not to exceed 20,000, except in
case of special requisition. In order to remove doubts
it was expressly declared that the Government in India
might make laws, regulations, and articles of war for their
native troops, and provide for the holding of courts-
martial. : ,

The local Governments were also empowered to impose
taxes on persons subject to the jurisdiction of the supreme
court, and to punish for non-payment.

Justices of the peace were to have jurisdiction in cases
of ‘assault or trespass committed by British subjects on
natives of India, and also in cases of small debts due to
natives from British subjects. Special provision was

1 The names. of these places are not mentioned.

2 An interesting discussion of these provisions is to be found in the corre-
spondence of 1833 between Mr. Charles Grant and the Court of Directors.
According to Mr, Grant the principle established by the Acts of 1793 and
1813 was that the profit accruing from the Company’s commerce should,
in the first instance, be employed.in securing the regular payment of divi-
dends to the proprietors of stock, and.shonld then be applied for the benefit
of the territory. The Jast-mentioned applications to be suspended only
so long as the burden of debt on the territory continued below a cerbain
specified amount.
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made for the exercise of jurisdiction in criminal cases over
British subjects residing more than ten miles from a presi-
dency town ; and British subjects residing or trading,
or occupying immovable property, more than ten miles
from a presidency town were to be subject to the juris-
diction of the local civil courts.

And, finally, special penalties were enacted for theft,
forgery, perjury, and coinage offences, the existing pro-
visions of the common or statute law being apparently
considered insufficient for dealing adequately with these
offences.

The imperial legislation for India during the mterval
between 1813 and 1833 does not present many features of
importance.

An Act of 1814 ' removed doubts about the powers of
the Indian Government to levy duties of customs and
other taxes. . ,

An Act of 18152 gave power to extend the limits of the
presidency towns, and amended some of the minor pro-
visions of the Act of 1813.

An Act of 18182 removed doubts about the validity
of certain Indian marriages, a subject which has always
presented much difficulty, but which has now been dealt
with by Indian legislation.* '

An Act of 18205 enabled the East India Company to
raise and maintain a corps of volunteer infantry.

An Act of 1823 ¢ charged the revenues of India with
the payment of additional sums for the pay and pensions
of troops serving in India, and regulated the pensions of
Indian bishops and archdeacons, and the salaries and
pensions of the judges of the supreme courts.

The same Act authorized the grant of a charter for
a supreme court-of Bombay in substitution for the re-
corder’s court. :

The prohibition on settling in India without a licence -
' 1 54 Geo. 1II, c. 105. 2 55 Geo, IIL, c. 84.

3 58 Geo. III, c. 84. 1 See Actiy IIT & XV of 1872.
5 1 Geo. IV, c. 99. 8 4 Geo. IV, c. 7T1.
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was still retained. But restrictions on Indian trade were
gradually removed, and a consolidating Act of 18231
expressly declared that trade might be carried on in
British vessels with all places within the limits of the
Company’s charter except China.

Another Act of 1823 2 consolidated and amerided the
laws for punishing mutiny and desertion of officers and
‘soldiers in the Company’s service.

An Act of 1824 3 transferred the island of Singapore to
the Kast India’ Company.

Acts of 1825% and 1826° further regulated the galaries
of Indian judges and bishops, and regulated the appoint-
ment of juries in the presidency towns.

An Act of 1828% declared the real estates of British
subjects dying within the jurisdiction of the supreme
courts at the presidency towns to be liable for payment
of their debts. Other Acts of the same year applied the

. East India Mutiny Act to the force known as the Bombay
Marine,” and extended to the East Indies sundry amend-
ments of the English criminal law.?

And an Act of 1832° authorized the appointment of
persons other than covenanted civilians to be justices of
the peace in India, and repealed the provisions requiring

jurors to be Christians. e
When the time came round again for renewing the Chartt;r
ch o

Company’s charter, Lord William Bentinck’s peaceful ygmy
régime had lasted for five years in India ; the Reform Act
had just been carried in England, and W Vﬁ,,kvrlnclples
wore in_the ascendant. Bentham’s views on legislation
and codification wero exerclsmg much influence on the
minds of law reformers. Macaulay was in Parliament, and
was_secretary to the Board of Control, and James Mill
Bentham’s disciple, was the examiner of India correspon-

/N

1:4 Geo. 1V, c. 80. z 4 Geo, 1V, c. 81.
8 5 Geo. IV, ¢. 108. Singapore was placed under the Colonial Office by
the Straits Settlements Act, 1866 (29 & 30 Vict., c. 115, 8. 1).

46 Geo. 1V, c. 85. 5.7 Geo. IV, c. 37.
¢ 9 Geo. IV, c. 33. 7 9 Geo. IV, c. 72.
8.9 Geo. IV,.c. 74. * 2 & 3 Will. IV, c. 117.

2424 G
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dence at the India House. The Charter Act of 1833, like
that of 1818, was preceded by careful inquiries into the
administration of India. It introduced important changes
into the constitution of the East India Companv and the
system of Indian administration. ‘ :
The territorial possessions of the Company were allowed

'to: remain under its government for another term - of

twenty years; but were to be held by the Company ‘in
trust for His Majesty, his heirs and successors, for the
servide of the Government of India’,

The Company’s monopoly of the China trade, and of the
tea trade, was finally taken away. '

The Company was required to close its commercial
business and to wind wup its affairg with all convenient
speed. Its territorial and other debts were charged on the
revenues of India, and it was to receive out' of those
revenues an annual dividend at the rate of £10 10s. per
cent. on the whole amount of its capital stock (i.e. £630,000
a year), but this dividend was to be subject to redemption
by Parliament on payment of £200 sterling for every
£100 stock, and for the purpose of this redemption a sum
of two million pounds was to be paid by the Company to
the National Debt Commissioners and accumulated with
compound interest until it reached the sum of twelve
millions.? .

The Company, while deprived of its commercial func-
tions, retained its administrative and. political powers,
under the system of double government instituted by
previous Acts, and, in particular, continued to exercise its
rights of patronage over Indian appointments. The
constitution of the Board of Control was modified, but
as the powers of the Board were executed by its president
the modifications had no practical effect. The Act re-
enacted provisions of former Acts as to the °secret

t 3 &4 Will. 1V, c. 85. * The Act received the Royal Assent on August 28,
1833, but did not come into operation, except as to appointments and the
like, until April 22, 1834 (s. 117).

2 As to the financial arrangements made under these prov1s1ons, see the
evidence of Mr. Melvill before the Lords Committee of 1852.
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committee > of the Court of Directors, and the dispatches
to be sent through that committee, and it simplified the
fornlal title of the Company by authorizing it to be called
the East India Company.

No very material alteration was made in the system on
which-the executive government was to be. carried on in
India.

The superintendence, direction, and control of the whole
civil and military government were expressly vested in
a governor-general and counsellors, who were to be styled

- “the Governor-General of India in Council’! ~ This
council was increased by the addition of a fourth ordinary
member, who was not to be one of the Company’s servants,
and was not to be entitled to act as member of council
except for legislative purposes.? It need hardly be stated
that the fourth member was Macaulay.

The overgrown Presidency of Bengal ® was to be divided
into-two.distinct presidencies, to be called the Presidency
of Fort William and the Presidency of Agra. But this
provision never came into operation. It was suspended
by an enactment of 1835 (5 & 6 Will. IV, c. 52), and the
suspension was continued indefinitely by the Charter Act
of 1853 (16 & 17 Vict., c. 95, s. 15).

The intention was that each of the four presidencies,
Fort William, Fort St. George, Bombay, and Agra, should
have, for executive purposes, a governor and council of
its own. But the governor-general and his council were
to be, for the present, the governor and council of Fort

-1 Tt will be remembered that the Governor-General had been previously
the Governor-General of Bengal in’ Council.
2 ‘The duty of the fourth ordmarx member’ (under the Act of 1833)
‘was-confined entirely to “Ehe & subject of leglslatxon he had no power to sit
or vote except at meetings for the purpose of making laws and regulations;
and it ‘was only by courtesy, and not by right, that he was allowed to see
the papers or correspondence,.or to be made acquainted with the delibera-
tions of (Government upon any subject not immediately connected with
legislation.” Minute by Sir Barnes Peacock of November 3, 1859,
+-Tt-had been increased by the addition of Benares in 1775, of the modern
Orissa in 1803, of large territories in the North-West in 1801-3, and of
Agsam, Araka,n, and Tenasserim in 1824.

G2
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William, and power was 0rrivesn to reduce the members of
the council, or even suspend them altogether and vest the
executive control in a governor alone.! .

Tmportant alterations were made by the Act of 1833 in
the legislative powers of the Indian Government.  ° At

that date there were five different bodies of statute Jaw in
m ) empire. gugt, there was the wholo
body of statute law existing so far as it was applicable,
which was introduced by the Charter of George I and
which applied, at least, in the presidency towns. Secondly,
all English Acts subsequent to that date, which were
expressly extended to any part of India. Thirdly; the
regulations of the governor-general’s-council, which com-
mence with the Revised Code of 1793, containing forty-
eight regulations, all passed on the same day (which
embraced the results of twelve years’ antecedent legisla-
tion), and were continued down to the year 1834.  They
only had force in the territories of Bengal. Fourthly, the
regulations of the Madras council, which spread over the
period of thirty-two years, from 1802 to 1834, and are
[were] in force in the Presidency of Fort St. George.
Fifthly, the regulations of the Bombay Code, which
began with the revised code of Mr. Mountstuart Elphin-
stone in 1827, comprising the results of twenty-eight years’
previous legislation, and were also continued into 1834,
having force and validity in the Presidency of Fort
St. David.’

‘In 1833° says Mr. Cowell in eontmua,monz ‘the atten-
tion of Pa,rhamen‘o wae® directed to three leading vices in
the process of Indian government. The first was in the
nature of the laws and regulations ; the second was in the
ill-defined authority and power from which these various

1 The power of reduction was exercised in 1833 by reducing the number
of ordinary members of the Madrag and Bombay councils from three to
two (Political Dispatch of December 27, 1833). The.original intention was
to abolish the councils of the minor presidencies, but, at the instance of
the Court of Directors, their retention was left optional.

2 Cowell, T'agore Lectures of 1872. " For ¢ Fort 8t. David’ read * Bombay
See also. Hamngimn ‘s dnalysis,ol theRenask Beaudavions..
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laws and regulations emanated ; and the third was the
anomalous and sometimes conflicting judicatures by
whieh the laws were administered.’

The Act of 1833 vested the legislative power of the

Indian Government exclusively in the Governor-General

in, Councll who had been, as has been seen, reinforced by
the “addition of a fourth leglsla,tlve_ member, The four
Presidential Governments were merely authorized to
submit to the Governor-General in Counecil °drafts or
projects of any laws or regulations which they might think
expedient’, and the Governor-General in Council was
required to take these drafts and projects into considera-
tion and ‘to communicate his resolutions thercon to the
Government proposing them.

The Governor-General in Council was expressly em-

powered to make laws and regulations—

(@) for repealing, amending, or altering any laws or
regulations whatever, for the time being in force in
the Indian territories ;

(b) for all persons, whether British or native, foreigners
or others, and for all courts of justice, whether
established by charter or otherwise, and the
jurisdiction thereof ;

(¢) for all places and things whatsoever within and
throughout the whole and every part of the said
territories ;

" (d) forall servants of the Company within the dominions
_of princes and States in alliance with the Company ;
and ) *

(e) as articles of war for the government of the native
officers  and soldiers in the military service of the
Company, and for the administration of justice by
courts-martial to be holden on such officers and
soldiers.

But this power. was not to extend to the making of any

laws and regulations—

(i) which should repeal, vary, or suspend any of the
provisions of the Act. of 1833, or of the Acts for
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punishing mutiny and desertion of officers and
soldiers in the service of the Crown or of the
Company ; or .

(ii) which should affect any prerogative of the Crown,
or the authority of Parliament, or the constitution
or rights of the Company, or any part of the
unwritten laws or constitutions of the United
Kingdom, whereon may depend the allegiance of
any person to the Crown, or the sovereignty or
dominion of the Crown over the Indian terr1~
tories ; or

(i) w1thouh the previous sanction of the Court of
Directors, which should empower any court other
than a chartered court to sentence to death any of
His Majesty’s natural-born subjects born in Europe,
or their children, or abolish any of the chartered
courts.

There was also an express saving of the right of Parlia-
ment to legislate for India and to repeal Indian Acts, and,
the better to enable Parliament to exercise this power,
all Indian laws were to be laid before Parliament.

Laws made under the powers given by the Act were to
be subject to disallowance by the Court of Directors,
acting under the Board of Control, but, when made, were
to have effect as Acts of Parliament, and were not to

%ﬁrequlre registration or publication in any court of justice.

# The laws made under the Act of 1833 were known as
Agcts, and took the, place.of the .* mmmm\, ma;dg under
previous.Acts of Parliament.

A comprehensive consolidation and codification of
Indian laws was contemplated. Section 53 of the Act
recited that it was ‘¢ expedient that, subject to such special
arrangements as local circumstances may require, a
general system of judicial establishments and police, to
which all persons whatsoever, as well Buropeans: as
natives, may be subject, should be established in the said
territories at an early period ; and that such laws as may
be applicable in common to all classes of the inhabitants
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of the said territories, due regard being had to the rights,
feelings, and peculiar usages of the people, should be
- enagted ; and that all laws and customs having the force
of law within the same territories should be ascertained
and consolidated, and, as occasion may require, amended ’.

The Act then went on to direct the Governor-General
in. Council to issue a commission, to-be known.as. the
5 Indian Law Commission ’, which was to inguire into the
jﬁg;,iﬁdiction. powers, and rules of the existing courts of
justice and police establishments in the Indian territories,
g;gd all existing forms of judicial procedure, and into the
nature and operation of all laws, whether civil or criminal,
written or customary, prevailing and in force in any part
of the Indian territories, to which any inhabitants of those
territories were then subject. The commissioners were to
report to the Governor-General in Council, setting forth
the results of their inquiries, and suggesting alterations,
and these reports were to be laid before Parliament.

This was the first Indian Law Commission, of which
Macaulay was the most prominent member.? Its labours
resulted directly in the preparation of the Indian Penal
Code, which, however, did not become law until 1860, and,
indirectly and after a long interval of time, in the prepara-
tion of the Codes of Civil and. Criminal Procedure and
other codes of substantive and adjective law which now
form part of the Indian Statute Book.

Important provisions were made by the Act of 1833 for
enlarging the rights of European settlers, and for protect-
ing the natives of the country, and ameliorating their
condition.

It was declared to be lawful for any natural-born
subject of His Majesty to proceed by sea to any port or
?‘f having a custom-house establishment within the

Indhan territories, and to reside thereat, or to proceed to

) ! clish barrister, Mr. Cameron, afterwards
law member of council, and two civil servants of the Companv, Mr, Maeleod
of the Madras Service, and Mr. (afterwards Sir Wllha.m) Anderson of the
Bombay Service. Sir William Macnaghten of the Bengal Service was also
.;ppointed, but did not accept the appointment.

1 His colleagues were another Fng
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and reside in or pass through any part of the territories
which were under the Company’s  government -on
January 1, 1800, or any part of the countries ceded bydhe
Nabob of the Carnatic, of the province of Cuttack, or of
the settlements of Singapore and Malacca. These rights
might be exercised without the requirement of any licence.
But every subject of His Majesty not being a native was;
on his arrival in India from abroad, to signify on entry, to
an officer of customs, his name, place of destination; and
objects of pursuit in India. A licence was still required
for residence in any part of India other than those above
mentioned, but power was weserved to the Governor-

- General in Council, with the previous approbation of the
Court of Directors, to declare any such part open, and
remove the obligation of a licence. .

Another section expressly enabled any natural-born
subject of the Crown to acquire and hold lands in India.

The regulations as to licences have long since been
abolished or fallen into desuetude. But by s. 84 of the Act
of 1833 the Governor-General in Council was required as
soon as conveniently might be, to make laws or regula-
tions providing for the prevention or punishment of the
illicit entrance into or residence in British India of persons -
not authorized to enter or reside therein. Effect was
given to this requirement by Act I1I of 1864, under which,
as now amended by Act III of 1915, the Government of
India and local Governments can order foreigners to
remove themselves from British India, and apprehend and
detain them if they refuse to obey the order. Under the
same Act the Governor-General in Council can apply to
British India, or any part thereof, special provisions as to
the reporting and licensing of foreigners.!

An echo of the fears expressed in 1813 as to the dangers
likely to arise from the free settlement of interlopers is to

* See Aller Coufman v. Government of Bombay, [1894] 1. L. R. 18 Bombay,
636. As to the general powers of excluding aliens from British territory,
see Musgrove v. Chun Tecong Toy, [1891] L. R. A. C. 272 (exclusion of
Chinese from Australia), and an article in the Low Quarterly Review for
1897 on ‘ Alien Legislation and the Prerogative of the Crown .
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be found-in the section which, after reciting that °the
removal of restrictions on the intercourse of Europeans
with the said territories will render it necessary to provide
“for any mischief or dangers that may arise therefrom ’,
requires the Governor-General in Council, by laws and
- regulations, to provide, with all convenient speed, for the
protection of the natives of the said territories from insult
and outrage in their persons, religions, and opinions.*

Section 87 of the Act declared that € no native of the

said  territories, nor any natural-born subject of His

Majesty resident therein, shall, by reason only of his -

religion, place of birth, deseent, colour, or any of them,
be disabled from holding any place, office, or employment
under the Company’. The policy of freely admitting
natives of India to a share in the administration of the
country has never been more broadly or emphatically
enunciated.

~ And finally, the Governor-General in Council was
required forthwith to take into consideration the means
of mitigating the state of slavery, and of ameliorating the
condition of slaves, and of extinguishing slavery through-
out ‘the Indian territories so soon as such extinction
should be practicable and safe, and to prepare and submit
to the Court of Directors drafts of laws on the subject.?
In preparing these drafts due regard was to be had to the

laws of marriage and the rights and authorities of fathers '

and heads of families.

The sections of the Act which follow these broad
_declarations of policy are concerned mainly with regula-
“tions relating to the ecclesiastical establishments in India
and increasing the number of bishoprics to three, and
with regulations for the college of Haileybury.

The Act of 1833, as sent out to India. was accompanied

by an explanatorv dlspa.tch from the Court of Directors,

1 See 88, 205-8 of the Indian Penal Code.

# See’ Act V-of 1843 and ss. 370, 371 of the Indian Penal Code. Seealso
“Mr..Cameron’s: exvidence before the Select Committee of the House of Lords
in 1852, and-Minutes.by Sir H. §. Maine, No. 92.. .. .
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During the twenty years® interval between the Charter
Act of 1833 and that of 1853 there was very httle Parlia-
mentary legislation on India,.

An Act of 1835 (5 & 6 Will. IV, c. 52} suspended the
provisions of the Act of 1833 as to the division of the
Presidency of Bengal into two presidencies,? and authorized
the appointment of a lieutenant-governor for the North-
Western Provinces.® The project of establishing “an
executive council for the Bengal and North-Western
Provinces was abandoned.

An Act of 1840 (3 & 4 Viet. ¢. 37) consolidated and
amended the Indian Mutiny Acts, and empowered the
Governor-General in Council to make regulations for the
Indian Navy.

An Act of 1848 (11 & 12 Viet. ¢. 21) enacted for India
a law of ingolveney, which has been repealed and re-enacted
for the presidency towns by Act ILT of 1909,

In . 1853,. during the governor-generalship. of Lord
Dalhousie, it became necessary to take steps for renewing
the term of twenty years which had been created by the
Act of 1833, and accordingly the last of the Charter Acts
(16 & 17 Vict. c. 95) was passed in that year,

1t differed from the previous Charter Acts by not fixing
any definite term for the continuance of the powers, but’
simply providing that the Indian territories should
remain- under the government of the Company, iMq

' dlrect

The Act reduced the number of the directors of the

Company from twenty-four to eighteen, and prowded
.. that six of these should be appointed by the Crown.

! Kaye, Admzmstmtzon of the Fast India Company, p. 137,
¢ By s. 15 of the Charter Act of 1853 (16 & 17 Viet. ¢. 95) this suspension
was continued until the Court of Du‘ecbors and Board of Control should
obherwme direct.
3 The first appointment was made in 1836.
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It continued indefinitely, until the Court of Directors
and Board of Control should otherwise direct, the suspen-
gion of the division of the Bengal Presidency contem-
plated by the Aet of 1835, but authorized the appoint-
ment of a separate governor for that presidency, distinct
from the governor-general.l However, the Act went
on to provide that, unless and until this separate goverror
was appointed, the' Court of Directors and Board of
Control might authorize the appointment of a lieutenant-
governor of Bengal. - The power of appointing a separate
governor. was mnot - brought into - operation until the
year 1912, but the power of appointing a lieutenant-

governor was exercised in 1854, and contlnugi pntﬂ & - /
1912. L” > 7 i o ﬂv- oK g Tmr N 4 f(be’m(:y‘w o
By the follomég section, Wer was given te the/gsy vieeV A4 g

directors either to constitute one new presidency, withtme L+ g ~fe

the same system of a governor and council as in the g 8- y
Presidencies of Madras and Bombay, or, as an alternative,

to authorize the appointment of a lieutenant-governor.

The power to constitute a new presidency was not exer-

cised, ‘bub a. new lieutenant-governorship was created for

the Punjab in 1859.

Further alterations were made by the Act of 1853 in
the machinery for Indian legislation. The ‘fourth’ or
legislative member of the governor-general’s council was
placed on the same footing with the older or ©ordinary ’
members of the council by being given a right to sit and
vote ab executive meotings. At the same time the council |
was.enlarged. for.legislative purposes by the addition of
legislative members, of whom two were the Chief Justice
of Bengal and one other supreme court judge, and the
others were Company’s servants of ten years’ standing
appointed by the several local Governments. The result
was that the oouncll ag constituted for legislative purposes

1 Under the Act of 1833 the Governor-General of India was also Governor
of Bengal, but during his frequent absences from Calcutts used to delegate
his functions in the latter capacity to the senior member of his council.
See the evidence of Sir Herbert Maddock and Mr. F. Millett before the

.. Select Committee of the House of Lords in 1852. I

A\fﬁ P 2 gfﬂw’v\l fv\ftémy”"‘”‘z 2 /vw £y J e J}«f@wﬂ(ﬁ’

¢ FwaM?/ f)//:—'k J'&Af/)
J0E L[S b oy

1€ '\V/‘i"‘"‘" f )ﬁ Qﬁ;ﬁ'wt<’

L &gt

/




92 GOVERNMENT OF INDIA

under the Act of 1853 consisted of twelve ! members,
namely—
The governor-general. e
The ecommander-in-chief.
The#four ordinary members of the governor general’
council,
The chief justice of Bengal
A puisne judge..
. Four_representative members (paid)2 from Benqa,l
‘| Madras, Bombay, and the North- Western Provinces.
The sittings of the legislative council were made public
i and their proceedings were officially published. :
' The Indian Law.Commission.appointed under.the  Act
" of 1833 had ceased. to exist. before 1853. Tt seems to have
lost much of its vitality after Macaulay’s departure from
India. It lingered on for many years, published periodi-
»  cally ponderous volumes of reports, on which, in many
instances, Indian Acts have been based, but did not succeed
in effecting any codification of the laws or customs of the
country, and was finally allowed to expire.® Efforts:were,
however, made by the Act of 1833 1o utilize.its.labours,
and for this purpose power was given to.appoint a bodz of
Enghsh commissioners, with instructions to examine and
consider the recommendations of the Indian Commission.

1 Power was given by the Act of 1853 to the governor-general to appoint,
with the sanction of the Home Government, two other members from the
civil service, but this power was never exercised.

* They regeived salaries of £5,000 a vear cach,

3 As-to the proccedings of the Commission,. 10, evidenge, g;ven in
1852 before the Select Committee. of the Honse, Lqrds won the-Hast India
Company’s. charter by Mz. R...Milleit. and. Mr.. Hay Cameron. . Mr. Millett
was the first seeretary, and was afterwards member of the Commission.
Mr. Cameron was one of the first members of the Commission, and was
afterwards legislative member of the governor-general’s council.

¢ The gcommissioners appointed under this power were Sir John {after-
wards Lord) Romilly,.Siz.John.Jervis.(Chief Justice .of Common Pleas),
Sir Edward Ryan, C. H. Cameron,.J.. N..Macleod, J. A, F. Hawking, Thomas
Flower. Ellis, and Robert. Lowe, (Lord Sherhrooke)... They were instructed

!by the Board of Control to consider specially the preparation of a simple
i i
i

and uniferm code of procedure for Indian. courts, and the amalgamation -
of the supreme and sadr courts. - (Letter of Novemboer 30, 18563, from the
Board of Control to the Indian Law Commlssmn )
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. And, finally, the right of patronage to Indian appoint-
ments was by the Act of 1853 taken away from the Court
of Birectors and directed to be exercised in a

with regulations framed by the Board of Control. 'I‘hese g
regul&tlons threw the covenanted civil service open to

general competition.!

- In 1855 an Act was passed (18 & 19 Viet. ¢. 53) which
prohibited the admission of further students to Haileybury
College after January 25, 1856, and directed the college
to be closed on January-31, 1858.

Ir 1854 wags passed: an Act * which has had important
administrative results in India. Under the old system the
only ‘mode of providing for the government of newly
acquired territory was by annexing it to one of the three
presidencies. - Under this system of anncxations the
Presidency of Bengal had grown to unwieldy dimensions.
Some provision had been made for the relief of its govern-
ment by the constitution of a separate lieutenant-governor-
ship for the North-Western Provinces in 1836. The Act
of 1853 had provided for the constitution of a second
lieutenant-goveriiorship, ‘and, if necessary, of a fourth
presidency. These powers were, however, not found
sufficient, and it was necessary to provide for the adminis-
tration of territories which it might not be advisable to
include in any presidency or lieutenant-governorship.®

This provision was made by the Act of 1854, which
empowered the Governor-General of India in Council, with
“the sanction of the Court of Directors and the Board of
‘Conteol; to take by proclamation under his immediate
authority and management any part of the territories for
the time being in the possession or under the govern-
ment of the Hast India Company, and thereupon to
give all necessary orders and directions respecting the
administration of that part, or otherwise provide for its
;ﬁ%inistration. The mode in which this power was

T

1! hex ‘woere Bregared in 1854 by a committee under the Rresidency of
Lord Macanlay,

2 17 & 18 Vict. c. 77. 3 See preamble to Act of 1854,

Establish-
ment of
chief
commis-
sioner-
ships.
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practically exercised was by the appointment of chief
commissioners, to whom the Governor-General in-Council
delegates such powers as need not be reserved toethe
Central Government. In this way chief commissionerships
were established for Assam,® the Central Provinces,
Burma,! and other parts of India. But the title of chief
commissioner was not directly recognized by Act of
Parliament,? and the territories under the administration
of chief commissioners are technically  under the imme=
diate authority and management’ of the Governor-
General in. Council within the meaning of the Act of 1854.

The same Act empowered the Government of India,
with the sanction of the Home authorities, to define the
limits of the several provinces in India ; expressly vested
in the Governor-General in Council all the residuary
authority not transferred to the local Governments of the
provinces into which the old Presidency of Bengal had
been divided; and directed that the governor-general

was no longer to bear the title of governor of that
premdency

ca.th blow to the system

In February, 1858, Lord Palmerston
1ntroduced a Blll for transferring the government of India
to the Crown. Under his scheme the home administration
was to be conducted by a president with the assistance of
a council of eight persons. The members of the council
were to be nominated by the Crown, were to be qualified
either by having been directors of the Company or by
gervice or residence in India, and were to hold office for
eight years, two retiring by rotation in each year. In
other respects the scheme did not differ materially from
that eventually adopted. The cause of the Kast India
Company was pleaded by John Stuart Mill in a weighty

1 The chief commissionership of Assam was abolished in 1908, but
restored in 1912.  Burma was placed under a lieutenant-governor in 1897.

2 It was afterwards recognized by the Act of 1870 (38 Vict. c. 3),s8. 1, 3,
and is recognized in the Act of 1915,
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State paper, but the second reading of the Bill was carried
by a large majority. , ;

Shortly . afterwards, . however,  Lord. Palmerston was
turned. out.of office.on the.Conspiracy to Murder Bill, and
was,_succeeded . by Lord. Derhy, . :
Chancellor of the Exchequer and Lord Ellenborough as
President of the Board of Control. The Chancellor of the
Exchequer promptly introduced a new Bill for the
government of India, of which the most remarkable
feature was a council consisting partly of nominees of the
Crown and partly of persons elected on a complicated
and elaborate system, by citizens of Manchester and other
large towns, holders of East India stock, and others.
This scheme died -of ridicule, and when the House
assembled after the Easter recess no one could be found
to defend it.* - Mr. Disraeli grasped eagerly at a suggestion
by Lord Johit Russell that the Bill should be laid aside, to
be succeeded by another based on resolutions of the
House. In the meantime Lord Ellenborough had been
compelled to resign in consequence of disapproval of his
dispateh- censuring Lord Canning’s Oudh proclamation,
and had been succeeded by Lord Stanley, on whom
devolved the charge of introducing and. piloting through
the..House the.measure. which. event ne law as
the Act for the better government.of. ,_ndla.

This. Act declared that  India was to. be governed
direetly. by and. in the name of the-Crown; acting through
a Seeretary of .State, . t0. whom were to be transferred the
powers formerly exercised either by the Court of Directors
or by the Board of Control. Power was given to appoint
a-fiith princ¢ipal Secretary of State for this purpose.

The Secretary of State was to be aided by a council of
fitteen members, of whom eight were to be appointed by
the Crown and seven elected by the directors of the East

1 It was to this Bill that Lord Palmerston applied the Spanish boy’s
remark about- Don Quixote, and said that whenever a man was to be seen
laughing in the streets he was sure to have been discussing the Government
of India Bill.

2 21 & 22 Viet c. 108,
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India Company. The major part both of the appointed
and of the elected members were to be persons who had
served or resided in India for ten years, and, with centain
exceptions, who had not left India more than ten years
before their appointment. . Future appointments or
elections were to be so made that nine at least of the
members of the council should hold these qualifications.
The power of filling vacancies was vested in the crown as
to Crown appointments, and in the council itself as to
others. The members of the council were to hold office
during good behaviour, but to be removable on an address
by both Houses of Parliament, and were not to be capable
of sitting or voting in Parliament.

The council was charged with the duty of conducting,
under the direction of the Secretary of State, the business
transacted in the United Kingdom in relation to the
government of India and the correspondence with India.
The . Secretary of State was to be the president. of the
council, with power to overrule in case of difference of
opinion, and to send, without reference to the council, any
dispatches which might under the former practice have
been sent through the secret committee.

The officers on the home establishment both of the
Company and of the Board of Control were to form the
establishment of the new Secretary of State in Council,
and a scheme for a permanent establishment was to be
submitted.

The patronage of the more important appointments in
India was vested either in the Crown or in the Secretary
of State in Council. Lieutenant-governors were to be
appointed by the governor-general subject to the approval
of the Crown. -

As under the Act of 1853, admission to the covenanted
civil service was to be open to all natural-born subjects of
Her Majesty, and was to be granted in accordance with,
the results of an examination held under rules to be made
by the Secretary of State in Council with the assistance
of the Civil Service Commissioners. "

L
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The patronage to military cadetships was to be divided
between the Secretary of State and his council.

The _property of the Company was transferred to the
Crown. The expendlture of the revenues of India was to
be under the control of the Secretary of State in Council,
but was to be charged with a dividend on the Compa,ny s
stock and with their debts, and the Indian revenues
remitted to Great Britain were to be paid to the Secretary
of State in Council and applied for Indian purposes.
Provision was made for the appointment of a special
auditor of the accounts of the Secretary of State in
Council.

The Board of Control was formally abolished. With
respect to contracts and legal proceedings, the Secretary
of State in Council was given a quasi-corporate character
for the purpose of enabling him to assert the rights and
discharge the liabilities devolving upon him as successor
to the East India Company.

It has been seen that under the authority given by
various Acts the Company raised and maintained separate
military forces of their own. The troops belonging to
these forces, whilst in India, were governed by a separate
Mutiny Act, perpetual in duration, though re-enacted
from time to time with amendments.! The Company
also had a small naval force, once known as the Bombay
Marine, afterwards as the Indian Navy, and now repre-
sented’ by the Royal Indian Marine.

The Act of 1858 transferred to the service. of the Crown
all-the naval and military forces of the Company, retaining,
however, their separate local character, with the same
liability to local service and the same pay and privileges
as if they were in the service of the Company. Many of
the European troops refused to acknowledge the authority
of Parliament to make this transfer. They demanded
re-engagement and bounty as a condition of the transfer

V' -The first of these Acts was an Act of 1753 (27 Geo. II, ¢. 9), and the

last was an Act of 1857 (20 & 21 Vict. c. 66), which was repealed in 1863

(26 & 27 Vict. c. 48)
= 2424 H

The
Indian
Army.



98 GOVERNMENT OF INDIA

of their services,! and, failing to get these terms, were
offered their discharge.

In 1860 the existence of European troops as a sepavrate
force was brought to an end by an Act (23 & 24 Vict.
¢. 100) which, after reciting that it is not expedient that a
separate Buropean force should be continued for the
local service of Her Majesty in India, formally repealed the
enactments by which the Secretary of State in Council was
authorized to give directions for raising such forces. .

In 1861 the officers and soldiers formerly belonging to the
Company’s Buropean forces were invited to join, and
many of them were transferred to, the regular army under
the authority of an Act of that year (24 & 25 Vict. c. 74).
Thus the European army of the late East India Company,
except a small residue, became merged in the military
forces of the Crown.2

The naval force of the East India Company was not
amalgamated with the Royal Navy, but came to an end
in 1863, when it was decided that the defence of India
against serious attack by sea should be undertaken by the
Royal Navy, which was also to provide for the perform-
ance of the duties in the Persian Gulf which had been
previously undertaken by the Indian Navy.?

The change effected by the Government of India Act,
1858, was formally announced in India by the Queen’s
Proclamation of November 1, 1858.

In 1859 the Government of India Act, 1859 (22 & 23 Vict.
c. 41), was passed for determining the officers by whom,
and the mode in which, contracts on behalf of the
Secretary of State in Council were to be executed in
India.

1 Tn 1859 they made a ‘demonstration’ which, from the small stature
of the recruits enlisted during the Indian Mutiny, was sometimes -called
the ‘ Dumpy Mutiny’. Pritchard, Administration of India,i. 36.

? Under existing arrangements all the troops sent to India are placed
on the Indian establishment, and from that time cease to be voted on the
Army Estimates. The number of the forces in the regular army as fixed
by the annual Army Act is declared to be  exclusive of the number actually
serving within Her Majesty’s Indian possessions’.

3 See Sir Charles Wood’s letter to the Admiralty of October 20, 1862.
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Three Acts of great importance were passed in the year
1861.

Wnder the Charter Act of 1793 rank and promotion in
the Company’s civil service were strictly regulated by
seniority, and all officesin the < civilline ’ of the Company’s
service in India under the degree of councillor were
strictly reserved to the civil servants of the presidency
in which the office was held. = But by reason of the exigen-
cies of the public service, numerous civil appointments
had been made in Indla in disregard of these restrictions.
The. Ingli 3 Civi ic
vahdated all these irregular appointments : the jpa,sb but
scheduled a number of appointments which, in the future,
were to be reserved to members of the covenanted civil
service. :

A the same time it abolished the rule as to seniority
and removed all statutory restrictions on appointments
to offices not in the schedule. And, even with respect to
the reserved offices, it left a power of appointing outsiders
under exceptional circumstances. This power could only
be exercised where it appeared to the authority making
the appointment that, under the circumstances of the
case, it ought to be made without regard to statutory con-
ditions. The person appointed was required to have
resided for at least seven years in India. If the post wasin
the Revenue or Judicial Departments, the person ap-
pointed had to pass the same examinations and tests
as were required in the case of the covenanted civil service.
The appointment was provisional only, and was to be
forthwith reported to the Secretary of State in Council
‘with the special reasons for making it, and unless approved
within twelve months by the Secretary of State it became
void.

The Indian Councils A t, 1861 (24 & 25 Viet, c. 67),

& 25 Vict. c. 54),

Legisla-
tion of
1861.
Indian
Civil
Service

Act, 1861.

dian
ouncils
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1

|general’s_council. Of the five ordma,ry ‘members, three
H2

Feh or na.rl member was added to the bguovernor—%
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were required to have served for ten years in India under

the Company or the Crown, and one was to be a barrister

oradvocate of five years’ standing. Power was retainedsdo
appoint the commander-in-chief an extraordinary member.

Power was given to the governor-general, in case of his;
absence from headquarters, to appoint a president of the

council, with all the powers of the governor-general except

those with respect to legislation. “And, in such case, the
governor-general might invest himself with all the powers

cxercisable by the Governor-General in Council, except

the powers with respect to legislation.
For purposes of legislation the governor-general’s

council was reinforced by additional members, not less

than six nor more than twelve in number, nominated by
the governor-general and holding office for two years.

Of these additional members, not less than one-half were
to be non-official, that is to say, persons not in the ecivil
or military service of the Crown. The lieutenant-governor
of a province was also to be an additional member when-
ever the council held a leglslatlve smtmg within his
province.

The Legislative Council established under the Act of
1853 had modelled its procedure on that of Parliament,
and had shown what was considered an inconvenient
degree of independence by asking questions as to, and
discussing the propriety of, measures of the Executive
Government.! The functions of the new Legislative
Council were limited strictly to legislation, and the
Council was expressly forbidden o transact any business
except the consideration gnd;,gggctment of legislative
meagures, or to entertain any motion except a motion
for leave to introduce a Bill, or having reference to a
Bill actually introduced.?

1 It had, among other things, discussed the propriety of the grant to
the Mysore princes. -See Proceedings of Legislative Council for 1860,

pp. 1343-1402.
7 24 & 95 Vict, c. 67, 8. 19 As to the object with which thls section
was framed, see paragraph 24 of Sir Charles Wood’s dispatch of August 9,

1861.
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Measures relating to the public revenue or debt, religion,

military or naval matters, or foreign relations, were not
toebe mtroduced without the governor-general’s sa,nctlon
The assent of the governor-general was required to every
Act passed by the council, and any such Act might be
disallowed by the Queen acting through the Secretary of
State.

The legislative power of the Governor-General in Council
-wag declared to extend to making laws and regulations for
repealing, amending, or altering any laws or regulations
for the time being in force in the ‘ Indian territories now
under the dominion of Her Majesty ;! and to making laws
and regulations for all persons, whether British or native,

_foreigners or others, and for all courts of justice, and for
all places and things within the said territories, and for all
servants of the Government of India within the dominions
of princes and States in alliance with Her Majesty.? But
there were express savings for certain Parliamentary
enactments, for the general authority of Parliament, and
for any part of the unwritten laws or constitution of the
United Kingdom whereon the allegiance of the subject
or the sovereignty of the Crown may depend.

An exceptional power was given to the governor-
general, in cases of emergency, to make, without his
council, ordinances, which were not to remain in force
for more than six months.

Doubts had for some time existed about the proper
~mode of legislating for newly acquired territories of the
Company. When Benares and the territories afterwards
known as the North-Western Provinces were annexed,
‘the course adopted was to extend to them, with some
variations, the laws and regulations in force in the older
-..provinces of Bengal, Bihar, and Orissa. But when the
Saugor and Nerbudda territories were acquired from the
Marathas by Lord Hastings, and when Assam, Arakan,

1 Explained by 55 & 56 Vict. ¢. 14, 5. 3. ,
2 These powers were extended by 28 & 29 Vict. ¢. 17, s. 1, and 32 & 33
Viet. c. 98, s: 1.
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and Tenasserim were conquered in 1824 a.nd Pegu in
1852, these regions were specially exempted from the-
Bengal Regulations, instructions, however, being giwven
to the officers administering them to conduct their pro-
cedure in accordance with the spirit of the regulations,
so far as they were suitable to the circumstances of the

country.! And when the Punjab was annexed the view

taken -was that the Covernor-General in Council ‘had
power to make laws for the new territory, not in accord-
ance with the forms prescribed by the Charter Acts for
legislation, but by executive orders, corresponding to
the Orders in Council made by the Crown for.what are
called Crown Colonies.* Provinces in which this power
was exercised were called ‘ non-regulation provinces’ to
distinguish them from the ‘regulation provinces’, which
were governed by regulations formally made under the
Charter Acts. A large body of laws had been passed
under this power or assumed power, and in order to
remove any doubts as to their validity a section was
introduced into the Indian Councils Act, 1861, declaring
that no rule, law, or regulation made before the passing
of the Act by the governor-general or certain other
authorities should be deemed invalid by reason of not
having been made in conformity with the provisions of
the Charter Acts.!

The power of legislation which had been taken away
from the Governments of Madras and Bombay by the
Charter Act of 1833 was restored to them by the Act of.
1861. The councils.of the governors of Madras and Bom-
bay were expanded for legislative purposes by the addition
of the advocate-general and of other members nominated
on the same principles as the additional members of the
governor-general’s council. No line of demarcation was

* Indian legislation subsequently became necessary for the purpose of
ascertaining and determining the rules which had been thus validated
in general terms. See Sir James Stephen’s speech in the Legislative
Couneil in _the -debate on the Punjab Laws Acts, March 26, 1872, and the
chapter contributed by him to Sir W. Hunter's Life of Lord Mayo, vol. ii,
Pp. 214921,

i
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drawn between the subjects reserved for the central and
the local legislatures respectively; but the previous
sanction of the governor-general was made requisite for
legislation by the local legislature in certain cases, and
all Acts of the local legislature required the subsequent
assent of the governor-general in addition: to that of the
Governor, and were made subject to disallowance by
the Crown, as in the case of Acts of the governor-general’s
council. There were also the same restrictions on the
proceedings of the local legislatures.

The governor-general was directed to esta,bhsh by
proclamation, a-legislative council for Bengal! and was
empowered to ‘establish similar Gouncils for the North-
Western Provinees and for the Punjab.? These councils
were to consist of the lieutenant-governor and of a certain -
number of nominated councillors, and were to be subject
to the same provisions as the local leglsla,tures for Madrak
and Bombay.

The Act also gave power to constitute new provinces
for legislative purposes and appoint new lieutenant-
governors, and to alter the boundaries of existing pro-
vinees.

;’; ¢ The amalgamation of the supreme and sadr courts, that Indian
118 to_say, of the courts representing the Crown and the é‘;ﬁi‘ta
« Company respectively at the presidency towns, had long Act, 1861.
“been in contemplation, and was carried into effect by the
Indian High Courts Act, 1861.3

By ‘this Act the Queen was empowered to establish, by
letters patent,* high courts of judicature in . Calcutta,
Madras, and Bombay, and on their establishment the old
chartered supreme courts. and the old ‘Sadr Adalgt’

1-Alegislative council for Bengal was established by a proclamation of
January 18, 1862, ;

2. A legislative council was established for the Eorth -Western Provinces
and Qudh (now United Provinces of, Ag a and Qudh) in 1886, and for the

sz’ggb in 1897,
504 & 95 Viok. 0. 104.
g The letters patent.or charters now in force with respect to these three
hxgh ‘courts bear date’ December 28, 1865,
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Courts were to be a.bohshed the jurisdiction and the
powers of the abolished courts being transferred to the
new high courts. .
‘Each of the high courts was to consist of a chief justice
and not more than fifteen judges, of whom not less than
one-third, including the chief justice, were to be barristers,
and not less than one-third were to be members of the
covenanted civil service. All the judges were to be ap-

“ pointed by and to hold office during the plea.sure of the

Legisla-
tion after
1861.

Indian
High
Courts
Act, 1865.

Govern-
ment of

India Act,

1865.

Crown. The high courts were expressly given superin-

tendence over, and power to frame rules of practice for,

all the courts subject to their appellate jurisdiction.
Power was given by the Act to establish another high

court, with the same constitution and powers as the high

courts established at the presidency | towns.!

The Indian High Courts Act of 1861 closed the series
of constitutional statutes consequent on the transfer of
the government of India to the Crown. Until the end of
the nineteenth century the Acts of Parliament subse-
quently passed for India did little more than amend,
with reference to minor points, the Acts of 1858 and
1861.

The Indlan ngh Courts Act, 1865,> empowered the
Governor-General in Council to pass orders altering the
limits of the jurisdiction of the several chartered high
courts and enabling them to exercise their jurisdiction
over native Christian subjects of Her Majesty resident
in Native States.

Another Act of the same year, the Governthent of India
Act, 1865, extended the legislative powers of the governor-
general’s council to all British subjects in Native States,
whether servants of the Crown or not, and enabled the
Governor-General in Council to define and alter, by pro-
clamation, the territorial limits of the various presidencies
and lieutenant-governorships

" 8. 16. Under this pow: gh court was established at Allahabad
in 1866. It is probablo that the | r was thereby exhausted.
2 28 & 29 Vict.c. 15, 3 28 & 29 Vict. c. 17.
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The Government of India Act, 1869, vested in the
Secretary of State the right of filling all vacancies in the
Couacil of India, and changed the tenure of members of
the council from a_tenure during good behaviour to
" aterm of ten years. It also transferred to the Crown from
the Secretary of State in Council the right of filling

vacancies in the offices of the members of the councils in
India. 1

The Indian Councils Act, 1869,2 still further ‘extended
the legislative powers of the governor-general’s council by
enabling it to make laws for all native Indian subjects
of Her Majesty in any part of the world, whether in India
or nob.

A very important modification in the machinery for
Indian legislation was made by the Government of India
Act, 1870.2 It has been seen that for a long time the
governor-general believed himself to have the power of
legislating - by -executive ~order for the non-regulation
provinces. The Indian Councils Act of 1861, whilst
validating rules made under this power in the past, took
.away the power for the future. The Act of 1870 prac-
tically restored this power by enabling the governor-
general to legislate in a summary manner for the less

advanced parts of India.? The machinery provided was

Govern-
ment of
India Act,
1869.

Indian
Councils
Act, 1869.

Govern-
ment of
India Act,
1870.

Legisla-
tion by
Regula-

“tion.

as follows. The Secretary of State in Council was, by

resolution, to declare the provisions of section 1 of the Act
of 1870 applicable to some particular part of a British
Indian province. Thereupon the Governor in Council,
lieutenant-governor, lieutenant-governor in Council, or
chief commissioner of the province, might at any time
propose to the Governor-General in Council drafts of
regulations for the peace and good government of that
part, and these drafts, when approved and assented to by
the Governor-General in Council, and duly gazetted, were
to have the same force of law as if they had been formally

! 32 & 33 Vict. ¢.-97. 232 & 33 Vict. c. 98. 3 33 &34 Vict. c. 3.
.4 This restoration’of a power of summary legislation was strongly advo-
cated by Sir H. 8. Maine.  See Minutes by Sir H..8. Maine, pp. 153, 156.



Statutory
civiliang.

106 GOVERNMENT OF INDIA

passed at sittings of the Legislative Council.  This
machinery was extensively applied to the less advanced
districts of the different Indian provinces, and nUMerous
regulations have been made under it.

The same Act of 1870 contained two other provisions
of considerable importance. One of them (s. 5) repeated
and strengthened the power of the governor-general to
overrule his council.' The other (s. 6), after reciting the
expediency of giving additional facilities for the employ-
ment of natives of India °of proved merit and ability ’
in the civil service of Her Majesty in India, enabled any
native of India to be appointed to any ° office, place, or

.employment ’ in that service, notwithstanding that he

Indian
Councils
Act and
Indian
Bishops
Act, 1871,

Indian
Councils
Act,, 1874

Council of

India Act,

1876.

had not been admitted to that service in the manner
directed by the Act of 1858, i.¢. by competition in England,
The conditions of such appointments were to be regulated
by rules made by the Governor-General in Council, with
the approval of the Secretary of State in Council. The
result of these rules was the  statutory civilian ’, who has
now been merged in or superseded by the Provincial
Service °. .

Two small Acts were passed in 1871, the Indian Councils
Att, 1871 (34 & 35 Vict. e. 34),2 which made slight exten-
sions of the powers of local legislatures, and the Indian
Bishops "Act, 1871 (34 & 85 Vict. ¢. 62), which regulated
the leave of absence of Indian bishops.

An Act of 1873 (36 Vict. ¢. 17) formally dissolved the
East India Company as from January 1, 1874. ¥

The Indian Councils Act, 1874 (37 & 38 Vict. c. 91),
enabled a sixth member of the governor-general’s council’
to be appointed for public works purposes.

The Council of India Act, 1876 (39 & 40 Vict. c. 7),
enabled the Secretary of State, for special reasons, to
appoint any person having professional or other peculiar

1 Tt will be remembered that Lord Lytton acted under this power when
he exempted imported cotton goods from duty in 1879.

% This Act was passed in consequence of the decision of the Bombay High
Court in B. v. Reay, 7 Bom. Cr. 6.
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qualifications to be a member of the Council of India, with
the old tenure, “during good behavmur which had been
abolighed in 1869.1 ,

In the same year was passed the Royal Titles Act, 1876
(39 & 40 Viet. ¢. 10), which authorized the Queen to
assume the title of Empress of India.

The Indian Salaries and Allowances Act, 1880 (43 & 44
Vict. ¢. 3), enabled the Secretary of State to regulate by
order certain salaries and- allowances which had been
previously fixed by statute.

The Indian Marine Service Act, 1884 (47 & 48 Vict. ¢, 38),
enabled the Governor-General in Council to legislate for
maintaining discipline in a small marine establishment,
now called the Royal Indian Marine, the members of which
were neither under the Naval Diseipline Act nor under
the Merchant Shipping Acts.

The Council of India Reduction Act, 1889 (52 & 53 Vict.
c. 65), authorized the Secretary of State to abstain from
filling vacancies in the Council of India until the number
should be reduced to ten.:

The Indian (6uncils Act, 1892 (55 & 56 Viet. c. 14),
assed when Lo imberlev was Secretary of State for
ndia and Lord  Lansdowne was Governor-General, en-

lar’ ed the size of the legislative councils, anz al50. Lhoir
functions

The regulations under which the non-official

members were to be nominated provided for recommenda-
tions, which, in practice, were always adopted, and thus
“ mtrodﬁced the elective principle into the constitution of

‘the couneils, whilst  scrupulously avoiding the name of

~¢lection. The restrictions imposed by the Act of 1861
"on the functions of the councils were relaxed by giving
power to make rules authorizing the discussion of the
annual financial statement, and the asking of questions,
but no member was to have power to submit or propose
any resolution, or to divide the council, in respect of dny
such financial discussion or the answer to any question.

5 Thls power was exercised in the case of Sir H. S. Maine, and was pro-
bably conferred vm& spemal reference to him.
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These provisions were pregnant with consequences Whlch
- were developed by later legislation.

The Act also cleared up a doubt about the meamng
of an enactment in the Indian Councils Aot of 180T,
modified some of the provisions of that Act about: the
office of ‘additional members’ of legislative councils,
and enabled local legislatures, with the previous sanction
of the governor-general, to repeal or alter Acts of the
governor-general’s council affecting their province.!

2%1{?:,11 The Madras and Bombay Armies Act, 1893 (56 & 57
bayAr. Viet. c. 62), abolished the offices of commanders-in-
i“sig;Act’ schief of the Madras and Bombay armies, and thus made
possible a simplification of the Indian military system
which had been asked for persistently by four successive
viceroys.?
?ﬁ%&acts The Contracts (India Office) Act, 1903 (3 Edw. VII,
Ofiice)  ©- 11), declared the mode in which certain contracts might
Act, 1903. hbe made by the Secretary of State in Council. .
Indian The Indian Councils Act, 1904 (4 Edw. VII, c. 26), while
ﬁ‘;‘;“iij& continuing the power to appoint a sixth member of the
Governor-General’s Council, removed the necessity for
appointing him specifically for public works purposes.
(ﬁ?ﬂi’:ﬁé’; The partition of Bengal effected by Lord Curzon’s
government in 1905 did not require any parhamentary
legislation. It was subsequently modified in a manner
described later on.
Councitof  The Council of India Act, 1907 (7 Edw. VII, c. 35),

Iadia Act: modified the constitution of the Council of India.

Tndian The Indian Councils Act, 1909 (9 Edw. VIT, ¢. 4), the
m‘; et Isg. assage of which will alwavys be associated with the nam
“of Lord Morlex of Blacg my:ni maae 1mgor‘ua,nf cﬂanaes

' In the absence of this power the sphere of action of the then new
legislature for the North-Western Provinces and Oudh was confined within
an infinitesimal area.

*® Adminigtrative reforms in India are not carried out with undue pre-
cipitancy. The appointment of a single commander-in-chief for India, with
four subordinate commanders under him, was recommended by TLord
William Bentinck, Sir Charles Metcalfe, and others in 1833. = (Further
Papers respecting the East India Company’s Charter, 1833.) :
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in the constitution and funectio Indian legislative

counci nd gave power to make changes in the exgcutive -

overnments of the Indian provinces.
e IR et rooiced by dis.
cussions and correspondence, which began in Lord Morley’s
first. year of office as Secretary of State for India, and
extended over a period of nearly three years.

In 1906 the Viceroy, Lord Minto, drew up a minute in
which he reviewed the political situation in India, and
pointed out how the growth of education, encouraged
by British rule, had led to the rise of important classes

claiming equality of citizenship, and aspiring to take,

a larger part in shaping the policy of the government. He
then appointed a committee of his council to consider
the group of questions arising out of these novel conditions.
From the discussion thus commenced was developed a
tentative project of reform, which was outlined in a Home
Department letter to local governments dated Avgust 24,
1907. This letter, after having received approval by the
Secretary. of State in Council, was laid before Parliament,
and was -published in England and India. The loeal
governments to whom- it was addressed were instructed
to consult important bodies and individuals representative
of various classes of the community before submitting
their own conclusions to the Government of India. The
replies were received in due course, and are to be found
in the ° colossal blue: books > appended to a letter from
the Government of India, dated October 1, 1908, in
which ‘the situation was -again reviewed, and revised
proposals were formulated. The views of the Secretary of
State on thege proposals were expressed in a dispatch dated
November 27, 1908, and were expounded by Lord Morley in
a speech delivered in the House.of Lords on.
© 1908.

The main objects of Lord Morley’s proposals were: to
give the Indian legislative councils a more truly repre-
sentative character, among other things by increasing

their numbers, by substituting election for nomination

Lord
Minto's
Minute.

Objects of
Morley-
Minto Re-
forms.
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in constructing them, and by a liberal extenSi,on,,gf, their
freedom of discussion. : =

The Bill embodying his proposals was introduced by
him in the House of Lords in February, 1909, passed. ..
through both Houses- of Parliament with only one im- ..
portant alteration, and became law before the end of
May. Like other Acts relating to India it was couched
in wide and general terms, leaving all details, and-some -
matters of principle, to be determined by regulations
made by the authorities in India.

The provisions of the Act of 1909, that is to say, that
Act, as supplemented by the regulations under it, were
as follows :

Siue of (1) The size of the legislative councils was materially
- legislative C
comncils. enlarged. Thus the maximum number of members?® was

raised, for the Governor-General’s Council, from 16 to 60,
for Bengal, Madras and Bombay from 20 to 50, and for the
United Provinces from 15 to 50.

(2) The Act required that members of the legislative
councils should include elected as well as nominated
members. Tt left the number or proportion of elected

Principle members to be fixed by regulations, but it expressly recog-

of election _ . o y . I Y G

specifi-  nized the prmclple of ‘ellfagtlon which was latent in the

ggggimfg;i_ regulations under the Act of 1892. The regulations under
the ‘Act of 1909 were framed, first, with the object of secur-
ing to the Government a sufficient official representation,
and secondly, of obtaining, as far as possible, a.fair.repre-
sentation . of. the different classes and. interests.in- the

Nomi-  country. Nomination was retained () for the appoint-

ﬁﬁﬁms_ ment of official members, and (b) for the appointment of
non-official members to supplement the elected members.
There were thus three classes of ¢ additional members ’ in
each council—nominated official members, nominated
non-official members, elected members. The nomination
of non-official members worked “alongside of election
as a means of representing special interests for whose

1 Fxcluding those who, as members of the executive council, were
ex-officio members of the legislative council.
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representation it seemed impracticable to provide by
election, or special qualifications such as those of experts.
The,elected members were returned by constituencies
such as municipalities, district and local boards, univer-
sities, ‘chambers of commerce, and trade associations,
and groups of persons such as land-holders or tea-planters.
Mohammedans also succeeded in obtaining separate re-
-presentation.

(3). The Act prescribed that at least one half of the
additional members  of the legislative councils of the
Governor-General and of the gevernors of Madras and
Bombay, and at least one-third of the members of the
other legislative councils, should be persons not in the
civil or military service of the Crown. This left it still
permissible to maintain an official majority on each
council. ~But, in: pursuance of the policy announced by
the-Secretary of State, the regulations created non-official
majorities in all the provincial legislative councils, and
maintained an official majority only in the Governor-
General’s legislative counecil.r ~ This, however, did not
imply ~that in  the -provincial legislative - councils the
majority ‘was to consist wholly of elected members.

(4) The functions of the legislative councils were en-
larged. Under the Act of 1892, as has been seen, there
was power to discuss the financial statement, and to ask
questions, but there was no power to move resolutions,
or to divide the council, on any topic, financial or other.
The practice had been to allot one or two days annually
in every council to the discussion of a budget already
settled by the executive government. Under the Act
of 1909, there was power to move resolutions, not only
on the budget, but on any matter of general- public
interest, and to divide the council upon them. The
resolutions were to take the form of recommendations
to the executive government, recommendations on which
the government were not bound to act. The government,

1T Bombay the official members had been in a minority for some years
before the Act of 1909.
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as Lord Morley said in his speech of December, 1908,
‘ will deal with these resolutions as carefully, or as care-
lessly, as they think fit, just as governments do hgre.’
The power to put questions was extended by permitting
supplementary questions, subject to dlsallowa.nce by the
president.
Vice- (3) The Governor-General, the governors of presi-
_g;gi;‘ dencies, and lieutenant governors having executive coun-
" cils, were required to appoint members of their couneils
to be vice-presidents of the councils, with power, in the
temporary absence of their chief, to act for them, and
, preside at meetings of their councils.
Expan- (6) The maximum number of ordinary members of the
sonof executive councils for Madras and Bombay was raised
‘executive from two to four, but two at least of them were to be
‘ff;‘é‘f;f"‘ persons who at the time of their appointment had beenin
and Bom- the service of the Crown in India for at least twelve years.
Powerto  (7) The Governor-General in Council was given power
croate . to establish by proclamation-executive councils for lieu-
councilsin tenant governors, but, except in the case of Bengal, any
3?22;1’ " such proclamation was to be subject to disallowance by -
.either House of Parliament. The provision giving this |
power in the case of all lieutenant governorships was
struck out by the House of Lords, and the ultimate form -
of the clause was the result of a compromise between the
two Houses. The proclamation which gave an executive
council to the United Provinces was vetoed by the House
of Lords in 1915.

Lord Morley, in his speech of December,.1908, spoke
of his proposals as ‘the opening. of a very important
chapter in the history of Great. Britain and .India’,
and again as ‘opening a chapter in constitutional reform’.
Similar expressions have since been applied to later pro-
jects of legislation. A thread of continuity connects the
successive stages of English-legislation for India, and

L+any division of the series of enactments is open to the
.. charge of being arbitrary. But perhaps the Act of 1909
has a better claim. than either its. predecessor of 1892,
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or its successor of 1919, to close one period and to open
another, that of constitutional experiments.?

In any case the Act of 1909 undoubtedly accelerated
the pace of constitutional changes, a pace which was
further accelerated by the events of the great war. Both
Lord Morley and Lord Minto expressly disclaimed any
desire or intention to advance towards parliamentary
or responsible government. But events are stronger than
reformers, and the goal which was emphatically dis-
claimed in 1908, was as emphatically and authoritatively
announced in August 1917.

In the course of the debates on the Bill of 1909, much
was said about Lord Morley’s announcement of his inten-
tion to appoint a native of India to a post on the Governor-
General’s council. - This subject was not- strictly relevant
to the Bill, because the power of making these appoint-
ments is free from any restriction as to race, creed,
or place of birth. Effect was given to Lord Morley’s
intention by the appointment ip March, 1909, of Mr. Sinha
(now_Lord Sinha) to the post of law member of the

Governor-General’s executive council. This appointment
carried a step further the policy adopted in 1907, when
two natives of India were placed on the Secretary of State’s
council. In pursuance of the same policy natives of India
were subsequently placed on the executive councils for
Bengal, Madras, and Bombay, and for Bihar and Orissa.

The Indian High Courts Act, 1911 (1 & 2 Geo. V, ¢. 18) :

(1) raised the maximum number of judges of an Indian
High Court from sixteen to twenty,

(2) gave power to establish new high courts from time to
time as occasion may require, and to make conse-
quential changes in the jurisdiction of the courts, and

(3) gave power to appoint temporary. addmonal judges
of any. hlgh court for a term no

 The difficulties which T.ord Morley had to encounter and the formldable
nature of the opposition which he had to face, are illustrated by his corre-
spondence with Lord Minto, published in 191'7 in the second volume of his
" Recollections.
2424 I
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The construction placed on the power to establish a new
high court given by s. 16 of the Indian High Courts Act,
1861, had been, that the power was not recurrent and had
been exhausted by the establishment of a high court ab
Allahabad. ‘

The Government of India Act Amendment Act, 1911
(1 & 2 Geo. V, c. 25), amended the pension provisions of
the Government of India Act, 1858, by authorizing the
grant of allowances to the personal representatives of
deceased members of the India Office staff.

On December 12,1911, at a Durbar held at Delhi, King
George V commemorated in person his coronation in
Westmiunster Abbey as King of the United Kingdom of
Great Britain and Ireland, and of the British dominions
beyond the seas, and as Emperor of India. The event
was unprecedented in the annals of British India. - Never
before had an English king worn his imperial crown in
India ; indeed, never before had a British sovereign set
foot on Indian soil. There had been a general expectation
that an exceptional occasion would be signalized by
exceptional announcements. The expectation was not
disappointed. At the great Durbar, the King-Emperor,
accompanied by the Queen-Empress, was surrounded by
a vast assemblage, which included the governors and
great officlals of his Indian empire, the great feudatory
princes and chiefs of India, representatives of the Indian
peoples, and representatives from the military forces of
his Indian dominions. Three announcements were made.
The first was made by the King-Emperor himself and
expressed his personal feelings and those of the Queen
Empress. The second was made by the Governor-
General on behalf of the King-Emperor, and declared the
grants, concessions, reliefs and benefactions which His
Imperial Majesty had been pleased to bestow upon this
glorious and memorable occasion. The third was made
by the King-Emperor in person and announced  the
transfer of the seat of the Government of India from
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Calcutta to the ancient capital Delhi, and, simultaneously The
and as a consequence of that transfer, the creation at as ff;glgl;?n'

eayly a date as possible of a Governorship for the Presi- ment.

5 . ... 'Transfer
dency of Bengal, of a new Lieutenant-Governorship in o capital
Council administering the areas of Bihar, Chota Nagpur, ;%P]gf}l%"

and Orissa, and of a Chief Commissionership of Assam,; ment of

Governor
with the necessary administrative changes and redlstnbu- i Council
tion ‘of boundaries. in Bengal

d -
The decisions thus announced had been for many Zﬁn zﬁea

months the subject of discussions in the English Cabinet, new pro-
at the India Office, and in the Governor-General’s Council, of Bihar
and of correspondence between the Government of India ?)ﬁgsa.
and the Secretary of State in England. But the secret '
had been well kept, and the result of these deliberations

was not disclosed, either in England or in India, before the
King-Emperor’s announcement was made.

The correspondence which led up to the Durbar an- The
nouncements is embodied in a dispatch from the Govern- ;’5&3}1‘ fo
ment-of India dated August 25, 1911, and in the Secretary the reply.
of State’s reply of November 1, 1911. The dispatch
states very fully the nature of the proposals submitted
to the Secretary of State, and the reasons for them. The
reply conveys a general assent.

The dispatch begins by elaborating the proposal of the
Government of India to make Delhi the future capital,
because; it said, € we consider this the keys%one of the
whole project ’. It was certain that in the course of time
the just demands of Indians for a larger share in the
government of the country would have to be satisfied,
and the question would be how this devolution of power
could be conceded without impairing the supreme autho-
rity of the Governor-General in Council. The only possible
solution of the difficulty would appear to be gradually
to give the Provinces a larger measure of self-government
until at last India would consist of a number of adminis-
‘trations, autonomous in all provinecial affairs, with the
Government of India above them all, and possessing
power to interfere in cases of mlsgovernment but

12
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ordinarily restricting their functions on matters of Im-
perial concern. In order that this consummation might be
attained, it was essential that the Supreme Government
should not be associated with any particular Provincial
Government. The removal of the Government of India
from Caleutta was therefore a measure which would
materially facilitate the growth of local self-govern-
ment on sound and safe lines.

The question of providing a separate capital for the
Government of India had often been debated, but gener-
ally with the object of finding a site where that Government
could spend all seasons of the year. Such a solution would
be ideal, but was impracticable. The various sites sug-
gested were either difficult of access or devoid of historical
associations. ‘Delhi is the only possible place.” It had
splendid communications, the climate was good for seven
months in the year, and its salubrity could be ensured at
a reasonable cost. Both on administrative and on pohtlcal
grounds the claims of Delhi to be the capital of India were
unrivalled.

Starting from the proposrolon that Delh1 must be the
future capital, and examining the weight of Calcutta
objections, the dispatch went on to discuss the best mode
of dealing with the Presidency of Bengal.

Slmple I‘e‘SOlSﬂlon of the partition effected in 1905 and
a reversion %o the previous state of things, were manifestly
impossible, both on political and on administrative
grounds. But the partition should be remodelled, and the
dispatch indicated the lines on which, in the opinion of
the Government of India, the remodelling ought to take
place.

The policy foreshadowed by the correspondence and
announced at the Durbar embodied two great administra-
tive changes; a transfer of the capital of India from
Calcutta to Delhi and a remodelling of the partition of
Bengal.

In October, 1905, the huge province under the Lieu-

" tenant-Glovernor of Bengal had been divided into two
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lieutenant-governorships. Of these the western retained Lord Cur.’
the old name of Bengal and the old seat of government n5 o™
at«Calcutta, whilst the eastern was augmented by the ]13;615@1:
addition of Assam, previously under a Chief Commissioner, '

was called Eastern Bengal and Assam, and had for its

seat of government Dacca.

The rearrangement effected in pursuance of the Durbar
announcements made the following changes :

1. It reunited the five Bengali-speaking divisions of the Re-ar-
old province of Bengal, and formed them into a presidency et of
administered by a governor in council. The area of this fgﬂiﬁon,
presidency or province is approximately 70,000 square )
miles, and its population about 42,000,000.

2, It created a lieutenant-governorship in council,
consisting of Bihar, Chota Nagpur, and Orissa, with
a legislative council, and a capital at Patna. The area
of thig province is approximately 113,000 square miles,
and its population about 35,000,000.

3. It detached Assam from Eastern Bengal and placed
it again under a chief commissioner. Assam has an area
of about 56,000 square miles, and a population of about
5,000,000. -

These administrative changes were mainly effected
under powers conferred by Acts relating to the govern-
ment of India, but some supplementary legislation was
required, both in India and in England. "

The Secretary of State for India in Council made
a formal declaration that the Governor-General of India
should no longer be the governor of the presidency of
Fort William in Bengal, but that a separate governor
should be appointed for that presidency.

By a royal warrant dated March 21, 1912, Lord Car-
michael, previously governor of Madras, was appointed
governor of the presidency of Fort William in Bengal.
~ By a proclamation notified on March 22, 1912, a new Proclama-
province was carved out of the previous lieutenant- ;‘g:flg
governorship of Bengal, was called Bihar and Orissa, effectto

and was placed under a lieutenant-governor. ‘532;;M
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By another proclamation of the same date the territories
ir that were in future to constitute the Presidency of Fort
William in Bengal were delimited.

And by a third proclamation of the same date the
territories which had before 1905 constituted the chief
commissionership of Assam were taken under the imme-
diate authority and management of the Governor-General
in Council, and again formed into a chief commissioner-
ship, called the chief commissionership of Assam.

Before the Consolidation Act of 19185, the authorities
for the powers thus exercised could only be found by
diligent search in the tangled mass of enactments relating
to the government of India, and require some explanation.

By 8. 16 of the Government of India Act, 1853 (16 & 17
Vict. ¢. 95), the court of directors of the East India
Company, acting under the direction and control of the
board of control, were empowered to declare that the
Governor-General in Council should not be governor of
the presidency of Fort William in Bengal, but that
a separate governor was to be from time to time appointed
in like manner as the governors of Madras and Bombay.
In the meantime, and until a governor was appointed,
there was power under the same section to appoint
a lieutenant-governor of such part of the presidency of
Bengal as was not under the lieutenant-governorship of
the North-West (now United) Provinces. The power to
appoint a lieutenant-governor was exercised, and during
the continuance of its exercise, the power to appoint
a governor remained in abeyance. But it still existed,
was inherited by the Secretary of State from the Court
of Directors and the Board of Control, and was exercised
in March, 1912, when a governorship was substituted for
a lieutenant-governorship of Bengal.

The power to constitute the new province of Bihar and
Orissa and to appoint a lieutenant-governor of it was given
by s. 46 of the Indian Councils Act, 1861. -

The power to delimit the territories of the presidency
or province of Bengal was given by s. 47 of the Indian
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Councils Act, 1861, and s. 4 of the Government of India
Act, 1865,

The power- to take Assam under the immediate autho-

rity and management of the Governor-General in Council
and to place it under a chief commissioner was given by
8. 8 of the Government of India Act, 1854.

The territorial redistributions made by the proclama-
tions of March 22 took effect on the following April 1.
Under s, 47 of the Indian Councils Act, 1861, laws in
force in territories severed from a province remained in
force until superseded by further legislation. But it was
found in 1912, as it had previously been found after the
alteration of provinces made in 1905, that a few minor
adaptations were immediately needed to make the old
laws fit the new conditions. These adaptations were
made by an Act of the Governor-General in Couneil,
which was framed on the lines of the Bengal and Assam
Laws Act of 1905 (Act, VII of 1905), and was, as a measure
-of urgency, passed through all its stages on March 25, 1912,
The Act, among other things, constituted a board of
revenue-for the province of Bihar and Orissa.

Further legislative provision, mostly of a technical
character, was- made by an Act of Parliament, the
Government of India Act, 1912, which received the Royal
Assent on June 25, 1912.1
. “The Act recited the proclamations of March 22, 1912,
and then went on, by s. 1, to declare and explain the
powers and position of the new governor of Bengal and
his couneil.

When the Government of India Act, 1833, became law,
the intention was to divide the overgrown presidency of
Bengal into two presidencies (Fort William and Agra)
and to have four presidencies, Fort William (Bengal),

1.For-the debates in Parliament on the Coronation Durbar announce-
nients and on the Government of India Act, 1912, see the Parliamentary
Debates in the House of- Lords on-12 December, 1911, and-21 and 22
February, 26 March, 12, 17, 18, and 20 June, and 29 July, 1912, and in
the House of Commons on 12 December, 1911, and 14 February, 22 and
24 April, and 7 and 10 June, 1912,

Govern-
ment of
India Act,
1912.
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Fort St. George (Madras), Bombay, and Agra ; and each of
these four presidencies was to have a governor and council
of its own. But this intention was not carried out. The
presidency of Agra was never constituted, the governor-
general and his council continued to be, under what had
been meant to be a temporary provision, the governor
and council of Fort William, and lieutenant-governors
were in course of time appointed for the North-West

(now United) Provinces and for Bengal. - But the pro---

vigions of the Act of 1833 were still applicable to the
governor in council of Bengal, if and when constituted.
What was needed, when that event took place in 1912,
was to apply to the governor and council of Bengal those

- provisions, mostly in Acts subsequent to 1833, which

Creation
of execu.
tive Coun-
cil for
Bihar and
Origsa,
and power
to create
such
Councils
in other
provinees.

Creation
of Legisla-

tive Coun-

cilsin As-
sam and
Central
Provinces.

applied exclusively to the governors and councils of
Madras and Bombay. Among the provisions so applied
were those which relate.to legislative coumncils, to the
right of the governor to act as governor-general in the
governor-general’s absence, to the salaries of the governors
and their counecils, and to the number and qualifications,
under s. 2 of the Act of 1909, of the members of the
executive councils. '

The Act of 1912 (s. 2) authorized the creation of an
executive council for the new province of Bihar and Orissa.
The Act of 1909 had authorized the creation of an execu-
tive council to assist the lieutenant-governor of Bengal.
It had also given power to create by proclamation an
executive council for any other province under a lieu-
tenant-governor, but in any such case the power was not
to be exercised until the proclamation had been laid
before each house of Parliament, and either house might
object. In order to facilitate the immediate establish-
ment of an executive council for Bihar and Orissa, the Act
of 1912 dispensed with further reference to Parliament.
Another section (s. 3) of the Act of 1912 authorized the
establishment of legislative councils for provinces under
chief commissioners. Under the previous law legislative
councils could only be established for provinces under
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lieutenant-governors. The new power was required pri-
marily to enable continuance of government with a legisla-
tivecouncil for Assam, but was wide enough to cover other
provinces, such as the Central Provinces. A legislative
council was established for Assam on November 14, 1912,
and a legislative council for the Central Provinces on
November 10, 1913.

In the past the transfer of territories for the purpese of
forming a chief commissionership had been effected under
the power given by s. 8 of the Government of India Act,
1854 (17 & 18 Vict. ¢. 77). This power was exercised in
1901 to transfer territories from the lieutenant-governor-
ship of the Punjab to the chief commissionership of the
North-West Frontier Province. ‘In September, 1912, it
~ was similarly exercised to transfer the city of Delhi and
part of the Delhi district from the same lieutenant-
governorship, take it under the immediate authority
and management .of the Governor-General in Council,
and form it into a chief commissionership known as
the Province of Delhi. An Indian Act, the Delhi Laws
Act, 1912 (XIII of 1912), has adapted the old laws to
the new conditions. The intention was to make the site
of the new capital and its surroundings an enclave occupy-
ing the same kind of position as Washington and the
District of Columbia in the United States.
~In 1915 was passed the first measure for consolidating
the numerous Acts of Parliament relating to the govern-
ment of India. The Government of India Act, 1915
(6 & 6 Geo. V, c. 61), gave effect to a project which
had engaged the intermittent attention of the Govern-
ment of India and the India Office for more than forty
years. It was based on the °Digest of Statutory
Enactments relating to the Government of India ’ which
formed the nucleus of the book entitled The Govern-
ment of India It repealed, with a few omissions,
the unrepealed provisions of 47 Acts, beginning with an
Act of 1770, and consolidated them in a single Act of

: 1 First edition 1898, third edition January 1915.

Forma.
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135 sections with 5 schedules. It was introduced in the
House of Lords, and was, after second reading, committed
to a joint committee of the two Houses of Parliament.
The Committee sat under the chairmanship of Lord Lore-
burn, went very carefully through the Bill, eliminated
some proposals which appeared to go beyond the scope
of consolidation, and recommended it for adoption. The
Bill was passed in July, 1915, and came into operation on
January 1, 1916. '

" Govern- An amending measure, embodying some provisions
ﬁ?}; °  struck out from the Bill of 1915 as beyond. the scope.of
%&;::)lfét consolidation, was introduced and passed in 1916, and

1916, ~ became law as the Government of India (Amendment)

Act, 1916 (6 & 7 Geo. V, c. 37). The alterations which
it made in the law were of a minor character.

First con- = The Consolidation Act of 1915, with its modest supple-
i%ht%zbﬁ?v ment of 1916, made the English statute law relating to
:gl%gigii 'to India easier to understand, and therefore easier to amend.

The need for substantial amendment was soon made
apparent. The great war which began in 1914 materially
changed the political atmosphere in India. The magnifi-
cent, war services of the princes and peoples of India were
recognized by the admission of representatives of India
to the Imperial War Conference, to the Imperial War
Cabinet, and among the Imperial Delegates at the Peace
Conference. These things inspired or quickened among
the politically minded classes in India the sense of being

Further an integral part of a world-wide empire. The Morley-
constite . Minto reforms, from which so much had been expected,
forms. and by which so much had been achieved, were now

condemned as no longer adequate to Indian needs.

Respon- Indian politicians talked much about ‘ home rule ’ and
?;Elgm, about ‘self-government ’ on the lines of the British self-
ment and governing dominions. The ‘ Home Rule’ movement,
announce-
ment of Started by Mrs. Besant, found formal expression on

gust20, September 6, 1916, when the Home Rule League was

formally established at a meeting in Madras. A month

later nineteen elected members of the Indian Legislative
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Council submitted to the Government of India a memo-
randum of proposed reforms. In December 1916, the
Indian National Congress and the Muslim League, in
a series of meetings held at Lucknow, agreed to joint
action in favour of political reform. Both bodies adopted
the proposals known as the Congress League scheme,
which was an elaboration of the proposal of the nineteen
- members, with the addition of special provisions to secure
Muslim interests ; and both agreed to co-operate with
the Home Rule League in its propaganda. The phrase
which ultimately found most favour in official quarters
as indicating the lines on which reform should proceed
was ‘ Responsible Government’. In 1909 Mr. Berrie-
dale Keith, of the Colonial Office, published a little book,
since much expanded, on Responsible Government in the
British Dominions. When Mr. Lionel Curtis, the well-known
publicist, after visiting other parts of the British Empire,
made a long stay in India in the autumn of 1916, he applied
the phrase to Indian conditions. - It obtained much vogue,
and, in course of time, formal and authoritative recognition.

In the meantime much important correspondence on
Indian reforms had been carried on between the India
Office and the Government of India. On August 20, 1917,

Mr. Montagu, the Secretary of State for India, when answer-
ing a question in the House of Commons, made a declaration
of Government policy, which became widely known as the
¢ announcement ’ or ‘ pronouncement ’ of that date. ‘The
_ policy of His Majesty’s Government,” he said, ¢ with which
‘the Government of India are in complete accord, is that
of the increasing association of Indians in every branch
of the administration, and the gradual development of
self-governing institutions, with a view to the progressive
realization of responsible government in India &s an
integral part of the British Empire.’ ;\%’
/’f Mr. Montagu’s visig 1) Iﬂjﬁﬂ igaowed in the autumn ¢Non-
of 1917 and resulted in the famous Montagu-Chelmsford ges-
Report, whic the gécretary“of State a_na ford Re-

fhe Viceroy and bears date Agn'i'zzi 1018, Bork.”
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- The report suggested the appointment of three special
committees, of which two were to sit in India, and which
were to supplement the work embodied in the reporé by
recommendations on three subjects : (1) the franchise for
the legislative councils; (2) the division of functions
PorreeThe oot end SrovingiT povormmenTe ST
the provincia,li governments, betygeen the executive councils

and the ‘ ministers * whom it was proposed to appoint ;
and (3) the changes required in the home admmlstra,tlon

of Indian affairs.
K % The constitution of the first {avo of these committees,
bﬁl’ﬁﬁgw commonly known as the Franchise Committee an )
Commit- Hunctions Commi@ggl aod, ﬁhg terms of reference to them
bece. were publicly announced in October 1918, an e com-
Tnittees reported in February 1919, The third mmlﬁee
on June 21, 1919, » :
The Go- " ATTEr the armnval in England of the supplementary
ofTodian Indian reports no time was lost in converting the
ﬁf"f; Montagu-Chélmsford proposals into legislative form.!
’ The Bill introduced ip the Touse of Commons bg
Mr. Mc 2. 1919, was based upon the

ontagu-Chelmsford Report, and followed closely its

/f,,

whic ord Nelborne was chairman. )
y and August the joint committee sat in public and
heard evidence on the proposals of the Bill from a large
number of Wltnesses many of whom had come from
.India for thé purpose. When Parliament met again after
.the autumn recess the committee sat in private, made
many important amendments to the Bill and submitted a
special report.? The Bill as amended passed through both
Houses and received the Royal Assenton December 23,1919.

1 The Montagu-Chelmsford Report is published as Report on Indian Con-
stitutional Refofms, 1918, Cd. 9109." The supplementary Indian Reforts as
1919, Cd. 141, 103.

. 21919, Cd. 203. -1t is also to be found in the report published officially
under the title India in 1919.
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On the same day the King-Emperor, by a royal pro-
clamation? of that date, notified in India that he had given
his agsent to an Act which would take its place among the
great historic measures passed by Parliament for the
better government of India and for the greater content-
ment of her people. The proclamation reviewed the
course of parliamentary legislation for India. *‘The Acts
of 1773 and 1784 were designed to establish a regular
system of administration and justice under the Honour-
able East India Company. The Act of 1833 opened the
door for Indians to public office and employment. The
Act of 1858 transferred the administration from the
Company to the Crown and laid the foundations of public
life which exist in India to-day. The Act of 1861 sowed
~ the seed of representatlve institutions, and the seed was
qulckened nto life by the Act of 1909. The Act which has
now become law entrusts the elected representatives of
the people with a definite share in the Government and
points the way to full responsible Government hereafter.’

e

\ he declaration of “August 20, 1917.- This recital, whic
: m a _shorter form in the Bill presentea o the 1
ouse of Commons, was much expanded by the joint com-
_mittee on the Bill. Tt is of great importance:as embodying

he promises made to the peoples of India, and as indicating
‘the policy which underlies the provisions of the Act.

It seems desirable, for historical purposes, to summarize
fully the provisions of the Act of 1919, not only because
of its importance, but because it has been merged in a
_measure of consolidation? combining its provisions with

“and scope

of Act of
tiiy

~those of the Acts of 1915 and 1916. It will therefore be

~convenient to show clearly the changes made by the
legislation of 1919 in the previous law as embodied in the
Acts of 1915 and 1916.°

" * The proclamation has been published as a parliamentary paper, Cd. 610,
and algo in the volume published officially as India in 1919,

2 The title of this Consolidation Act is “The Government of India Act’,
without date. It was published by the Stationery Office.

¥ The text of the Act of 1919 will be found in the official volume India
in 1919.

B

%
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The need for greater provincial autonomy was the point
on which there was the largest meastre of agreement
among Indian reformers, and Part I of the Act deals with
Local Governments. In its first section it enunciates the
principles on which powers and responsibilities are to be
distributed between the- central governments and the
local governments, leaving all details to be worked out by
statutory rules. Subjects are to be classified by rules as
‘ central subjects * and  provincial subjects *. Provinecial
subjects are to be divided into °reserved subjects ’ and
¢ transferred subjects >. Reserved subjects are to be under
the control of the Governor in his executive Council,
transferred subjects are to be under the control of the
Governor acting with ministers to be chosen from the
elected members of the provincial legislature.

Thus the plan embodied in the Act partitions the
domain of provinecial government into two fields, one of
which is made over to ministers chosen from the elected
members of the provincial legislature, while the other
remains under the administration of a Governor in
Couneil.

‘ Thig scheme’, said the joint committee on the Bill,?
‘has evoked apprehensions which are not unnatural in
view of its novelty. But the committee, after a most
careful consideration of all suggested alternatives, are
of opinion that it is the best way of giving effect to the
declared policy of His Majesty’s Government.” So the
committee, whilst making many important changes in
the measure submitted for their consideration, retained
this fundamental feature.

It will be observed that there is a primary division
between °central subjects’ and °provincial subjects’,
and that the latter class is divided into ‘reserved sub-
jects ’ and °transferred subjects’. The administration
of ‘reserved subjects ’ is, in each province, to be under
the control of the governor in his executive council, that

1 1919 Act, 8. 1; Government of India Aot, s. 45 A,
2 Joint Committee’s Report, par. 4.
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of ‘transferred subjects’ under the control of the
governor acting with ministers appointed under this
Act’. This is the famous system of ‘diarchy’ or ‘dy-
: archy (for authorities differ on the spelling), about which
so'much wags heéard in the discussions on Mr. Montagu’s
Bill. The word, however spelt, simply means ‘ double
government’; -a phrase formerly applied to the system
under which the government of British India was partly
under the Crown and partly under the East India
Company.

The Act goes on to enable local governments to
borrow money on the security of their own provincial
revenues.!

It alters the system of executive government for
eight Indian provinces. These are the three old presi-
dencies of Bengal, Madras, and Bombay, and five other
provinces, -namely, the United Provinces, the Punjab,
Bihar and Orissa, the Centra] Provinces, and Assam.
These elght provinces. are called in the Act * governors’
provinces ’, and each of them is to be under a governor
in council for reserved subjects and a governor acting
with ministers for transferred subjects.2

The provisions of previous Acts applying to presi-
dencies are, speaking broadly, to apply to the five other
provinces, but, though the appointment of governors of
these provinces rests with the Crown, it is to be made
‘after consultation with the Governor-General.?
~Burma; under its lieutenant-governor, and the areas
under chief commissioners, were left outside the range of
‘ governor’s provineces ’, but their governments were made
Tocal governments for certain purposes of the Act.

The joint committee on the Bill, after hearing evidence,
did - not advise that Burma should be included within
the scheme of government laid down by the new Act.
But the position of Burma has, since the date at which

11919 Act, 8. 253 G. of L. Act, 8. 30 (L A).
2 1919 Act, 5. 3 ; G. of 1. Act, s. 46,
3 1919 Act, 8. 3; G. of 1. Act, s. 46.

‘ Gover.
nory’ pro-
vinces.’
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that committee reported, been made the subject of a
further parliamentary inquiry, with the result that the

. provisions of the Act of 1919 have now been a,pplie.d to

Ministers -

and Coun-
cil secre-
taries.

that province also.

The Act provides for the appointment of ‘ministers’
and ‘Council secretaries’. A minister is to be ap-
pointed by the governor and to hold office during
the governor’s pleasure. He is not to be a member of
the governor’s executive council, or an official as defined
by s. 46 of the Act. He is fo draw the same salary as is
payable to a member of the executive council unless the
local legislature fixes a lower salary. He is not to hold
office for more than six months, unless he is or becomes
afielected member of the local legislature.?

In relation to transferred subjects, ¢ the governor is to
be guided by the advice of his minigters, unless he sees
sufficient cause to dissent from their opinion, in which
case he must require action to be taken in accordance
with their advice.”2 -

The position of °council secretaries’ under this
section . will correspond roughly to that of under-secre-
taries in Parliament.

Under s. 53 only one member of a governor’s executive
council need have served for twelve years under the
Crown in India, and the commander-in-chief, when
resident at Calcutta, Madras, or Bombay, is no longer
to be on the governor’s executive council.

Section 6% regulates the conduct of business by the
governor in council and by the governor with ministers.
Orders and other proceedings of the government of
a governor’s province are to be expressed to be made by
the government of the province, and are to be authenticated
as the governor by rule directs, but provision must be

1 1919 Act,s. 4; G. of L Act, s. 52.

* On thig point reference should be made to par. 5 of the joint committee’s
report, and to their note on clause 6 of the Bill.

3 G.of I Act, 8. 47,

¢ (3 of 1. Act, 8. 49.
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made by rule for distinguishing orders and other pro-
ceedings relating to transferred subjects from other
orders and proceedings. The legal validity of orders or
proceedmgs so authenticated is not to be questioned on
the ground that they were not duly made. The governor
is ' empowered to make rules and orders for the transaction
of business in his executive council and with his ministers
and for regulating the relations between his executive
council and.his ministers.

Another section of the Act (s. 7)* deals with the com-
position of governors’ legislative councils. These are to
consist of the members of the executive council and of
members nominated or elected as provided by the ‘Act.
The governor is not to be a member of the legislative
council, but is to have the rlght of addressing it and, for
that purpose, of requiring its attendance. The proportion
of ‘official members -and elected members is fixed at
a maximum of 20 per cent. official members and a mini-
mum of 70 per cent. elected members. The total number
of ‘members-of each counecil is provisionally fixed by the
- first - schedule to the Act, but may be increased, subject
to the maintenance of the above proportions. The
governor has also power to nominate specialists for the
purpose of -particular Bills, one in the case of Assam,
two inthe case of other provinces. - The numbers fixed by
the schedule materially enlarge the size of the councils.
Thus, under Lord Morley’s Act, there were, for Bengal,
Madras, Bombay, and the United Provinces respectively,
50 members, exclusive of the members of executive
councils.  Under the schedule to the Act of 1919, the

Changes
in consti-
tution of
legislative
Councils.

Elected
majori-
bies.

total number for Bengal is 125, for Madras and the

United Provinees 118, and for Bombay 111.2

All'matters relating to the qualification of miembers sand
electors, and the mode of election, including the vexed
guestion of communal electorates, were to be regulated by
statutory rules.®> The comprehensive rules made for this

1G of I.Act, s. 72 A, &
2-For the numbers as fixed by statutory rules see table in Appendix II to
India in 1920, 3 G. of I Act, 8,72 A (4).

2424 K
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purpose were based upon those proposed by the Franchise
Committee, but materially modified.

Under s. 82 the life of a governor’s legislative councll
is normally three years, but may be terminated by *dis-
golution, and extended, in special circumstances, for
a limited period. THe governor fixes the times and places
for holding the sessions and has power to prorogue the
council. The person presiding at a meeting of the council
has power to adjourn it. Questions are ‘determined by
a majority of votes of the members present, and in case
of equality of votes the person presiding has a casting vote.

For each of the governors’ legislative councils there
is to be (8. 9)% a president, appointed for the first four
years by the governor, but subsequently elected by the
council from among its members and approved by the
governor. There is also to be a deputy president, elected
and approved in like manner. The salary of an appointed
president is to be fixed by the governor, the salaries of
elected presidents and vice-presidents are to be fixed by
Act of the local legislature. The report of the joint
committee on the Bill contains important observations
on the position of these presidents. - ,

Section 10 of the Act of 19194 was so framed as to
include under the expression ‘local legislature’ not only the
legislative councils of governors’ provinces, but any legis-
lative council of a lieutenant-governor$ or chief commis-
sioner. The alterations which this section makes in the pre-
viouslaw consist mainly in attempts to make more careful
adjustments between the powers of the central executive
and the central legislature and the powers of the local
legislatures. Thus a local legislature may, in certain cases
specially exempted by statutory rules, impose a new tax

* The draft rules for elections to provincial legislative councils as approved
by the joint committee-on the Bill were, under the proviso to s, 44 (3) of
the Act, laid before each House of Parliament, and were, after amendinent,
approved by both Houses in July 1920. On the whole question of franchise
important expressions of opinion are to be found in the joint committee’s
report on clause 7 offihe Bill. z. (. of I. Act, s. 72 B.

3G, of I Act,s. 72 C. ¢ G, of 1. Act, 5. 80 A.

8 There was then a lieutenant-governor of Burma,
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without the previous sanction of the Governor-General,
but may not, without such sanction, make a law regu-
lating any ‘central subject’, or any °provincial sub-
jeet ’, which has been declared by statutory rule to be
either in whole or in part subject to legislation by the
Indian Legislature, in respect of any’é%ma,tter to which this
declaration applies. ‘

The provisions of s. 11 relating to the business and
‘procedure in ‘governors’ legislative councils mark a great
advance in the direction of parliamentary methods, par-
ticularly in conceding the right to vote supplies. There
is to be an annual statement of estimated expenditure and
revenues, and the proposals of the local government for
the appropriation of provincial revenues in any year are to
be submitted to the vote of the council in the form of
demands for grants. The council may assent, or refuse its
assent, to a demand, or may reduce the amount demanded
either by a reduction of the whole grant or by the omission
or reduction of any of its items. A proposal for appropria-
tion of revenues is not to be made except on the recom-
mendation of the governor, communicated to the council.
The voted ‘grants’ only cover the kind of expenditure
which in England is made out of ‘moneys provided by
Parliament.” Certain charges of a special or recurring
character, set out in the section, are outside the range
of voted ‘ grants’. The distinction will be recognized as
corresponding roughly to the English distinction between
charges on the votes and charges on the consolidated fund.
So far the procedure is based on English practice. But the
executive government is given exceptional powers of
authorizing expenditure in case of need. If a demand
relates to a ‘ reserved subject ’, and the governor certifies
that the expenditure is essential to the discharge of his
responsibility for the subject, the local government has
power, in relation to any demand, to act as if it had been
assented to, notwithstanding the withholding of the
assent, or the reduction of the amount as%%d for.

2 G.of I Act, 8. 72D,
' K2

Power to
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The joint committee on the Bill wished it ‘ to be per-
fectly clear that this power is real and that its exercise
should not be regarded as unusual or arbitrary. Unless
the governor has the right to secure supply for those
services for which he remains responsible to Parliament,
that responsibility cannot justly be fastened upon him *.

The governor also has power, in cases of emergency, to
authorize such expenditure as may be, in his opinion,
necessary for the safety or tranquillity of the province,:
or for the carrying on of any department. In addition
to his powers for authorizing expenditure, the governor
has, under the same section, powers for stopping dan-
gerous or mischievous legislation. When any Bill has
been introduced or is proposed to be introduced, or any
amendment to a Bill is moved or proposed to be moved,
the governor may certify that the Bill or any clause of it,
or the amendment, affects the safety or tranquillity of
his province or any part of it or of another province, and
may direct that no proceedings or no further proceedings
shall be taken by the council in relation to the Bill,
clause or amendment, and effect is to be given to any such
direction.

The provisions of this important section are left to
be worked out in detail by statutory rules and standing
orders. The standing orders are to supplement the rules,
and must not be inconsistent with them. They are to
be made in the first instance by the governor in council,
but may be altered by the local legislature, with the assent
of the governor.

The sectfgn concludes by declaring that ‘ subject to the
rules and standing orders affecting the council there shall
be freedom of speech in the governors’ legislative councils.
No person shall be liable in any proceedings in any court
by reason of his speech or vote in any such council, or by
reason of anything contained in any official report of the
proceedings of any such council.’

Under previous Acts the governor, lieutenant-governor,
or chief commissioner had power either to assent to, or to
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withhold his assent from, legislative measures passed by
the local legislature. If he assented, the measure was
- senf up for the assent of the Governor-General. He is
now; by s. 12,1 given alternative powers. "He may, instead
of either granting or refusing assent to a Bill, return the
Bill to his council, for: reconsideration, either in whole
or in part, together with any amendments which he may
recommend. - Or he may, in cases prescribed by rules,
and in some cases must, reserve the Bill for the considera-
tion of the Governor-General.

The same section gives the Governor-General further
powers of dealing with measures of local legislatures
submitted for his assent or reserved for his consideration.

Section 11 of the new Act? had, as stated above,
given the governor power to stop mischievous legislation.
Section 133 deals with the still more difficult case of
failure to pass necessary legislation.

The Montagu-Chelmsford Report, and the government
Bill as introduced, proposed to solve this difficult problem
by sending Bills to grand committees -on which the
Government could secure a majority. But the joint com-
mittee rejected this solution. The ‘official bloc > was not
in good odour, and it ‘was thought preferable to fix respon-
sibility more directly on the governor. Under s. 13 of
the Act, where a governor’s legislative council has refused
leave to introduce, or has failed to pass in a form recom-
mended by the governor, any Bill relating to a reserved
subjeet, the governor may certify that the passage of the
Bill is essential to the discharge of his responsibility for
the subject, and thereupon the Bill, notwithstanding
that the council have not consented thereto, is to be
deemed to have passed, and will, on signature by the
governor, become an Act of the local legislature, in the
form of the Bill as originally introduced or proposed to
-be introduced, or (as the case may be) in the form recom-
mended to the council by the governor. The Act will be

T@Goof 1o Act, s0 81AL 2 @, of 1. Act, s. 72D,
3G.of I Act, 5 72E. .

Power
vested in
the Gover-
nor to se-
cure es-
sential
legisla-
tion.



Power to
create
new Go-
vernors’
provinces

and to ex-

clude

¢ back-
ward
tracts’
from the
operation

of the Act.

13¢  GOVERNMENT OF INDIA

expressed to be made by the governor, and an authentic
copy will be sent to the Governor-General, who will
reserve it for His Majesty’s pleasure.  But if, in jthe
opinion of the Governor-General, a state of emergency
exists which justifies such action, he may give his assent,
and thereupon the Act is to come into force at once, but is
to be subject to disallowance by His Majesty in Council,
An Act made under this section must, as soon as
practicable after being made, be laid before each House of
Parliament, and, if it has to be presented for His Majesty’s
assent, it is not to be so presented until copies have been

laid before both Houses of Parliament for not less than ' o
.eight days on which the House has sat. ' '

Section 14! provides for the vacation of seats on local
legislative councils. An °official ’ is not qualified for
election as a member of such a council, and if any non-
official member of such a council, whether elected or
nominated, accepts any office in the service of the Crown
in India, he vacates his seat.

The next section (15)2 provides for the constitution
of new provinces, and makes provision for °backward
tracts ’.> The Governor-General in Council may, by
notification, after obtaining an expréssion of opinion from
the local government and local legislature affected, con-
stitute a new governor’s province, or place part of a pro-
vince under a deputy governor. The Governor-General
in Council may also by notification declare any territory
in British India to be a ‘ backward tract’, and exclude
it from the operation of laws applying to the province in
which it is situate, or make exceptions or modifications
in the application of these laws to the tract. Local legis-
latures may be authorized to make similar exceptions
and modifications with respect to such tracts. These
‘ backward tracts’ will take the place of the scheduled
districts under the previous laws.

Part II of the Act relates to the central government
of India, and the provisions of this part of the measure

1 G. of I. Act, 5. 80 B. . * G, of I Act, 5. 52 A.
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were extensively changed in their passage through the
joint committee on the Bill. There are still, as originally
proposed, to be two chambers of the central legislature,
a Council of State and a Legislative Assembly.! But the
composition and functions of each chamber are materially
altered. The Council of State is not to be a device for
passing measures which cannot be got through the Legis-
lative Assembly. It is to be, in the language of the
joint- committee, a ‘true second chamber’, = Except as
otherwise prescribed by or under the Act, a Bill is not to
be deemed to have been passed by the Indian legislature
unless it has been agreed to by both chambers, either
without amendment or with agreed amendments.? -

The Council of State is to consist of not more than

60 members, nominated or elected in aecordance with

statutory rules. ' Of these not more than 20 are to be
official ‘members. * The Governor-General has power to
appoint from among its members a president and other
persons to preside in the president’s absence.?

The Legislative Assembly is also to consist of members
nominated or elected in accordance with statutory rules.
The total number was provisionally fixed at 140, 100elected,
40 non-elected ; and of the non-elected 40, 26 must be
official, But there is power, by statutory rule, to increase
the total number, and to vary the proportion between the
classes of members, so however that at least five-sevenths
must be elected members and at least one-third of the
other members must be non-officials.?

The Governor-General is not to be a member of the
Council of State or of the Legislative Assembly, but may
address either of these bodies, and may for that purpose
require the attendance of its members.*

Ag in the case of the provincial legislatures, there is
to be a president of the Legislative Assembly, appointed
for the first four years by the Governor-General, and

1'8.17; G. of 1. Act, 8. 63. 2 8. 18; G..of I. Act, 8. 63 A.
3:8.19; G.of I. Act,s.63 B, Theactual number, ag fixed by tule, is 144
Ss. 18, 19; G. of 1. Act, ss. 63 A, 63 B.

Provisions

relating to

central -
govern-
ment.
Constitu-
tion of -
new bi-
cameral
Indian
Legisla.
ture.

Couneil of
State.

Legisla-
tive As-
sembly.



136 GOVERNMENT OF INDIA
snbsequently elected by the Asserxibly and  approved

by the Governor-General.! In these and other respects
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the provisions for the president and deputy president.
correspond generally to those for the provmma] leg1s~
latures.

The normal life of the Council of State is fixed at five
years, that of the Legislative Assembly at three years, but
ag in the case of provincial legislatures there are powers
to shorten and extend these periods.? And there are
corresponding provisions about times; places, and adjourn-
ments of meetings and discussion of questions.

An official cannot be an elected member of either
chamber, and if an elected member accepts office he
vacates his seat. No person can be a member of both
chambers. If a person is elected to both, he must choose
between them. Every member of the Governor-General’s
executive council must be nominated to one of the two
chambers, and has the rlght to attend in and address the
other.®

‘It was not’, remarked the joint committee, ‘within
the scheme of the Bill to introduce at the present stage
any measure of responsible government into the central
administration,” and accordingly the plan of government
through ministers, and the division between °reserved’
and ‘transferred subjects’, find no place in Part IT of
the Act. But in most of the provisions*about the com-
position, power, and proceedings of the legislatures there
is a pretty close resemblance between Part I and Part I1.4
In fact the provisions of Part II on these subjects may
be described as being based on those of Part I, with the
necessary modifications. In both Parts there is power for
the executive government to a,ubhonze necessary expen-
diture and to make necessary laws. ‘

The new Act removes.the statutory limit on the number
of members of the Governor-General’s executive council,

1 8.20; G.of L Act,s. 63 C. * 8.2F; G of I Act,s. 63D,
28 22; G. of L. Act, 5. 63 E. . .
4 See ss. 24-27; G. of I. Act, ss. 67-67 B.
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and adds to the statutory qualifications for the member of
the council having legal experience that of being a pleader
of an Indian High Court.*

There is power, as in the case of local legislatures, to
appoint council secretaries.?

Part I1I of the Act deals with the Secretary of State in
Couneil. Tt requires the salary of the Secretary of State
for India, and enables any other expenses of his depart-
ment, to be paid out of moneys provided by Parliament,
instead of being paid out of the revenues of India.? In the
opinion of the joint committee, all charges of the India
Office, not being agency charges, ought to be paid out of
moneys provided by Parliament. This important change
brings the administration of the India Office under the
direct and recurrent criticism of Parliament, like that of
other departments of the British Government. The rather
formal and ineffectual debates of previous years on going
into committee on the Hast India revenue accounts have
now become things of the past, and the policy of the
Secretary of State for India, like that of other Ministers of
the Crown, can be challenged on the vote for his salary.
The first occasion which provided this opportunity was
on July 8, 1920, when the action of the Secretary of State
with respect to the proceedings of General Dyer at
Amritsar was made the subject of an acrimonious debate.

The report of Lord Crewe’s committee on the India

Office engaged the attention of the joint committee on

the Government Bill. The joint committee were not in
favour of abolishing the Council of India. They thought
that, at any rate for some time to come, it would be
absolutely necessary that the Secretary of State should
‘be advised by persons of Indian experience, and they
were convinced that, if no such Council existed, the
- Secretary of State would have to form an informal one,

if not a formal one. -Accordingly they contented them--

selves with recommending alterations in the constitution

’S28 GoiI Act, 8. 36. 2 8.29; G. of 1. Act, 5. 43 A,
2 8.80; G.of L. Act52[3}
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and procedure of the Council, and these alterations are
embodied in the Act (ss. 31, 32, 34).! The minimum and
maximum number of members are to be eight and twelve
instead of ten and fourteen. Half of them must have
recently served or resided in India (not merely British
Indja). The term of office is reduced from seven years to

- five. Any member of the council who was at the time of
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Secretary
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power of
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High
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his. appointment domiciled in India ig to get; in addition

to his annual salary of £1,200, an annual subsistence
‘allowanece' of £600. Service on the Council is to count
towards pension for service in India. These changes make
it easier to place Indians on the Council of India. The

rigid statutory provisions about the business and pro-
cedure of the Council are superseded by more elastic
regulations.

The relations of the Secreta.ry of State vnth the
Government of India, and through it with the provincial
governmeénts, form the subject of another section (33).2
These relations were given careful consideration by the
joint committee on the Bill, and the important conclusions
at which they arrived are to be found in their report. The
changes in the direction of giving more independence and .
responsibility both to the central government and to the
provincial governments in India were, in the opinion of the
committee, to be made, in the main, rather by a change
of conventions than by statutory provistons. They were
matters of policy rather than of legislation direct or
subsidiary. But in some cases restrictions by statutory
rules would be necessary. The section confers power to
deal with such cases, and provides security for effective
parliamentary criticism of rules made under the power.

~The last section (35) 2 of this Part of the Act carries-out
the recommendation of Lord Crewe’s committee, that
a High Commissioner for India, paid out of Indian
revenues, be appointed to perform for India functions
of agency, as distinguished from political functions,

1 See G- of I. Act, 83. 3-14; Repeal and omission of g5, 12, 183, 14, 16.
? G, of 1. Act, 8. 19 A, ' G oof 1. Act, 8. 29 A.
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analogous to those performed in the -offices of the High
Commissioner of the Dominions.?

Part IV of the Act deals with the position of the eivil
services in India-under the new constitution. =~ Subject
to the provisions made by statute or statutory rule, any
person in the civil service of the Crown in India is de-
clared (by s. 36)2 to hold office during His Majesty’s
pleasure, and may be employed in any manner required
by a proper authority within the scope of his duty. But
he may not be dismissed by any authority subordinate

Provisions
relating to
civil ser-
vices.

to that by which he was appointed, and may, if dismissed, -

be reinstated by the Secretary of State in Counecil. If
a person appointed by the Secretary of State in Council
thinks himself wronged by an order of an official superior
in a governor’s province, he has a statutory right to com-
plain to the Governor, who is directed to examine the
complaint and require such action to be taken therein
as may appear to him to be just and equitable.

By the same section (s. 36) the Secretary of State in
Council is empowered to- make rules for regulating the
classification of the civil services in India, the methods of

. their recruitment, their conditions of service, pay and
allowances, and dlscrp]me and conduct. Powers for deal-
ing with such matters may be delegated to Indian authori-
ties and legislatures. Pension rights under existing rules
are preserved, But the rules may be varied without
prejudice to existing rights. Doubts had been enter-
tained about the validity of some of the existing rules
about civil servants, and about the authority under which
they had been made. For the removal of such doubts, the
concluding paragraph of the section confirms ‘all rules
or other provisions in operation at the time of the passing
of the Act, whether made by the Secretary of State in
Council, or by any other authority, relating to the ecivil
service of the Crown in India ’, but enables them to be
revoked, varied, or added to by rules under the new Act.

t The office of High Commissioner for India was created by an Orderin
Conncil, dated 13 August, 1920.
2.Gof I, Act, 8. 96 D.
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If the third schedule to the 1919 Act and the second
schedule to the Government of India Act are compared
with the third schedule to the Act of 1915 it will be fopnd
that some changes have been made in the list of offices
reserved to the Indian Civil Service.

Another section (37)* amends the power under s. 97 of
the Act of 1915 to appoint to the. Indian Civil Service
persons domiciled in India.

The Secretary of State is to establish in India (s. 38)2
a Public Service Commission, to discharge, in regard to
recruitment and control of the public services in India,
such functions as may be assigned thereto by rules made
by the Secretary of State in Council.

Section 393 provides for financial control of Indian
administration. There is to be an auditor general in India
appointed by the Secretary of State in Council, and
having his first position regulated by rules made by that
authorit¥.. . Subject to any rules made by the Secretary
of State in Council, no office may be added to or with-
drawn from the public services, and the emoluments of no
post are to be varied, except after consultation with such
financial authority as may be designated in the rules,
being, as the case requires, either an authority of the
province or of the Government of India.

All rules under this Part of the Act require the con-
currence of a majority of votes at a meeting of the Council
of India.t

Part V of the Act (s. 41) ® provides for the appointment
of a Statutory Commission, to report, after a due interval,
on the condition of India, under its nmew constitution.
The Commission is not to be appointed until the expira-
tion of ten years from the passing of the Act, and the
joint committee express an opinion that no changes of
substance in the constitution, whether in the franchise,
or in the lists of transferred and reserved subjects, should

1 Q. of I. Act, 8. 97 (2 A). 2 G. of I. Act, 5. 96 C.
3 @. of 1. Act, 8. 96 D. + 8. 40; G. of 1. Act, s. 96 E.
8 G of I. Act, s. 84 A. !
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be made in the interval. The Commission is to inquire
into the working of the system of government, the growth
of education, and the development of representative
institutions in British India, and to report as to whether
and to what extent it is desirable to establish the principle
of responsible government, or to extend, modify; or
restrict the degree of responsible government then exist-
ing in British India, including the question whether the
establishment of second chambers of the local legislatures
is or is not desirable.

Part VI of the new Act contains some general or sup-
plementary provisions.

Members of the central and local governments may
(.. 42) % be. allowed, under restrictions, to retain their
interests in their trade or business, but are not, during
their term of office, to take part in its direction or manage-
ment., A proposal to this effect was considered in con-
nexion with the amending Bill of 1916, but wag eventually
dropped. Any assent or disallowance which, under the
previous law, had to be signified through the Secretary
of State in Councll is now (8. 43) to be signified by His
Majesty in: Council.

Another section (s. 44)2 regulates the mach1nery for
making statutory rules. Where any such rules require
the approval of Parliament, two alternative methods are
permitted. Either the rules must lie on the table of each
House for a limited number of days in accordance with
the common practice about any English statutory rules and
orders, or drafts of the proposed rules must be submitted
for the express approval of each House. In the case of
the rules made in 1920, the latter method was adopted.

The amending Act of 1916 contained a ‘ printing clause ’
under which the amending provisions were to be incor-
porated ‘with, and printed as part of, the Consolidation
Actof 1915. This clause is now superseded by a similar
* provision (s. 45) for incorporating the new provisions of
1919 inthe principal Act of 1915-16. The second schedule

1 G.oof 1. Act, 8. 124, Proviso. ) 2 G. of I Act, 8. 129 A.
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to the Act of 1919 shows the mode in which the new pro-
visions are to be incorporated, and the consequeéntial
modifications which are to be made in the * principal Agt .

Part III of the schedule shows how certain provisions
of the ¢ prmmpal Act ’, ¢ which are obsolete or unnecessary
or require amendment in detail >, are repealed or modified
or otherwise dealt with in the law a8 it now stands. \

.The last section (47) provides a short title, dates (very
elastic) at which the new provisions are to come into
operation, rules of interpretation, and *transitory ’ pro-
visions. Executive powers are conferred for dealing with .
difficulties which may arise in connexion with first giving
effect to the provisions of the new law,

All the statutory rules?! required for the election and con-
stitution of the new provinecial councils and for the central
legislature received the necessary parliamentary approval
in the course of the year 1920. The first elections were
held at the end of that year, and the sittings of the legis-
latures were formally opened at the begmnmg of 1921,

At an early date in the parliamentary session of 1921,
a joint committee of the two Houses of Parliament was
set up for the consideration of all Indian affairs as might
be referred to it. This step was taken in pursuance of
a recommendation made in the report (par. 6) of the
joint committee on the Bill of 1919. The Montagu-
Chelmsford Report had recommended a standing com- °
mittee of the House of Commons. The joint committee
of 1921 considered and reported on the House of Lords Bill

~of that session for regulating the government of Burma.

It was on February 9, 1921, that the new Indian Legis-
lature, consisting of the,Council of State and the Legisla-
tive -Assembly, was formally opened at Delhi. The
proceedings were inaugurated by the reading of a message
from the King-Emperor, and by speeches from the
Viceroy (Lord Chelmsford) and from the Duke of
Connaught representing the King-Emperor.

¥ They have been published by the Stationefy Office in a collected form
under the title Rules under the QGovernment of India Act.
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The roya,l message contained the following significant
passage. ‘ For years, it may be for generations, patriotic
and loyal Indians have dreamed of Swaraj for their
Motherland. To- -day you have the beginnings of Swaraj
within my Empire, and the widest scope and ample
opportunity for progress to the liberty which my other
~ Dominions enjoy.”  The Viceroy’s speech traced the

course of evolution of British policy in India, indicated
the successive stages in the history of constitutional
developments in India under British rule, and expounded
. the principles on- which the Act of 1919 is based. The
Duke of Connaught, in the course of an important and
interesting speech, said that autocratic as was the Govern-
ment inaugurated when India became a dependency of
the British Crown, it was based on principles laid down
by Queen Victoria in her proclamation of 1858 to the
peoples of India; and he quoted as the keynote of that
proclamation the following words: ‘In their prosperity
will be our strength, in their contentment our security,
and in their gratitude our best reward.” Speaking on
behalf of His Majesty and with the assent of his Govern-
ment, he repudiated in the most emphatic manner the
idea that the administration of India had been, or ever
could be, based oa principles of force or terrorism. The
principle of autocragy had now, been abandoned. Its
retention would have been incompatible with that con-
tentment which had been declared by Queen Victoria to
be the aim of British rule, and would have been incon-
sistent with the legitimate demands and aspirations of
the Indian people, and the stage of political development
they have attained. Henceforward, in an ever-increasing
degree, India wonld haveto beam her awn bupdgn. »..
The message and speeches of February 9, 1921, strike
the note on which the foregoing brief summary of Briush
Parliamentary legislation for India may appropriately
be brought to a conclusion. The Act of 1919 is the most
adventurousexperiment which has yet been tried in British
India. The ideal aimed at by the British Government in



_instinets 'asnd' traditions to sympathize, ands which no
Englishman can afford to condemn. The reconciliation
has been attempted by Enghsh communities in all parts
“of the world; by different methods, and with varying
deurees of success. It is for India to profit by these
experiences, whether of failure or of success, and the
executive and legislature at Westminister can best dis--
charge their imperial responsibilities by giving as free
'a scope as possible to the trial of the great experiment
which they have authorized, and by refraining from any
form of wunnecessary, captious or irritating  criticism.
Some ten years hence, when the Statutory Commission has
reported, it will be easier to say where, how and why the~
experiment has succeeded or failed. In the meantime our
watchword should be patience, sympathy, and hope.

[The authorities which I found most useful when Wriéing this iﬁbroduc‘oion
on the last chapter of ‘The Government of India’ were: Reports of
Parliamentary Committees passim ; Calendar of State Papers, Colonial
East Indies ; Shaw, Charters of the East Indie. Company, Madras, 1887 ;
Birdwood, Report. on:the Old Records of the Indig. O_ﬂ” ice, 2nd repring, 1891 ;
Morley’s.. Digest of Cases. in the Supreme. Courts tn, Indi, Introduction’;
Stephon (J, F.), Nuncomar and I 1880 Forrest (Q.), Selections from
State Papers, Indue, 171285 ; and for gencral history, Hunter (8ir W. W.),
History of British I ndia (only 2 vols. pubhshed) Lyl (8ir A C.), British
Dominion in Indig ;. 1 st England in the 18ih century ; Hunt
Political Ilwtovy oj Dnglwnd 17601801 ; 5 and Mill's Hustory of British
Indw with its continuation by Wilson. Since then amplematerials have been
pubhshed Many of them will be found in the useful bibliography appended
to- Sir. Thomas, Holderness's Peoples and Problems of India, in-the Home

University lerary A few may now be added to this list, such as Ramsay
Mu]r Tke 5 P D Roberts, sttorwal

; Reellzon (1916) and, fof Tecent  times, the MontanghelmeOI'd Report
on Indian Oonstitutional ‘Reforms (1918), the latest Moral and. Material
Progress Reports, those for 1918, 1919, and 1920, edited by Dr. “Rushbrook
Williams and published at Calcutta as Indie in 1918; 1919, and 1920
respectively, and Lionel Curtis, Dyarchy, 1920.] :
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