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I. Introduction:

It will not be wrong to say that natural resourtiks forests, ponds,
hillock, mountain etc. are nature bounty. Thes@ lrelmaintaining delicate
ecological balance. These need to be protectedh fproper and healthy
environment which enables people to enjoy a quéifity guaranteed right
under article 21 of the ConstitutfonBut in practice from the last five
decades man has been continuously exploiting thaseal resources for
satisfying its own selfish ends. Deforestation, exgtollution, air pollution,
soil pollution, depletion of ozone layer, dangeraliseases are evidence of
this selfishness. Even, now, environmental scienhave raised the alarm of
having reached at dangerous level and humanitygbatirstake. Number of
times it has been suggested that the concept tdisable use of natural
resources is only way to avoid these dangerousristances

It is true that without the principles of sustaittighas a way of life,
human race could not be survideBevelopment is defined as the increasing

Assistant Professor, Khalsa College of Law, Asanit(Punjab).
> Hinch Lal Tiwari v. Kamla DeviAIR 2001 SC 3215.
¥ The concept of sustainable use of natural regstircan ancient one. AsGuru
Granth Sahib Guru Nanak Sahib saithuman body composed from five vital
elements of nature i.e. air, water, land, fire asHdy, which shows close
relationship between man and naturdpart from that Vedas, Puranas,
Upanishadsgave a detailed description of trees, plants aiidlife and their
importance to people. In ancient period choppingreés are prohibited and
considered as offence. Rivers and seas were traat&bd and worshipped. The
first efforts to codify the aspect of environmengabtection came frorKautilya,
Prime Minister of Chandragupta Mauryas early as 300 BC, he realized the
significance of the environment and formulated sulMhich mandated the rulers
to protect forests and animals. (See V.Gupta ‘Kyautiurisprudence’ (1987) 155
in Divan Shyam and Rosencranz Armiinvironment Law and Policy in Indig’
2" ed., 2005, Published by Oxford University PresswNDelhi, P.24).
The termsustainabilityhas been derived from the Latin wasdstinerewhich
means to hold up, to endure, to hearsupport, to provide for, to maintain, to
sanction, to keep up, to prolong, to support tHe bf'. There are many
definitions to highlight what is desirable to acl@ethe common goal of
sustainable development. Most accepted definitibnthe term sustainable
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capacity to meet human needs and improve the guafiihuman lifé. In
other words it can be said that sustainable dewstop is a pattern of social
and structural economic transformation, which om#s the social and
economic benefits available in the present withieopardizing the likely
potential for similar benefits in the fut§ré&Economists have also provided a
definition of sustainable development as beinga@memic process in which
the quantity and quality of our stocks of natuedaurces (like forests) and
the integrity of biogeochemical cycles (like climptare sustained and
passed on to the future generations unimpaired

According to Justice Kuldip Singh ‘Sustainable Depenent’ is a
balancing concept between ecology and develogiiEhus, the term means
improving the quality of human life and at the sam®e living in harmony
with nature and maintaining the carrying capacitytlee life supporting
ecosystem.

So far as the Constitution of India is concerriegrovides number
of constitutional remedies for the preservationenf/ironment and natural
resources of countty To realize these constitutional mandates, a legal
strong ideal environment is prevalent in IffligAt the same time, Indian

development is:The World Commission on Environment and Development

established by the U.N. General Assembly in Decem!®83 was chaired by

Norwegian Prime Minister, G.H. Bruntland'his Commission defined the term

sustainable developmerds the development which meets the needs and

aspirations of the present without compromising #tality of the future
generations to meet their needs. This is the mogtilpr definition of the term.

The concept of sustainable development was givafiaite shape in a report by

World Commission on Environment, known as '‘Our Camntuture' The

concept had been further discussed unélgenda 21 of UN Conference on

Environment and Developmemld in June 1992 &io de-Janeiro, Brazil.

Thecaring for the earth document.

Goodland and Ladac.

Anil Aggarwal, ‘What is Sustainable DevelopmentPhe Administrator, Vol.

XI., April-June, 1995, p.1.

8 Vellore Citizens Welfare Forum v. Union of IndiR 1996 SC 2720-21.

The Indian Constitution adopted in 1950, origyaldid not deal with

environment protection, but some of the Articldelil4, 19, 21,32, 39, 42, 47,

48, 48 A, 49, 51 (A) (g) etc. were there havingratirect impact on environment

and reinforcing sustainable development.

19 Section 277, 278 and 290 Indian Penal Code; @€(38, 134, 135, 136, 137,
138, 140, 141, 142, 144 Criminal Procedure Codes Wines and Minerals
(Regulation and Development) Act, 195hvironment (Protection) Act, 1986;
The Environment (Protection) Rules, 1986; NatioBalvironmental Tribunal
Act, 1995 (NETA); The National Environment Appe#atAuthority Act,
1997(NEAAA); The Environment (Siting for Industriédrojects) Rules, 1999
The Manufacture, Storage and Import of Hazardousn@tals Rules, 1989; The
Public Liability Insurance Act, 1991; The Bio-MedicWaste (Management and
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Judiciary is also playing pivotal role for protegiand preserving natural
resources of the nation. In this paper, the rekearcighlights the activism
of Indian Judiciary in interpreting the cases eflato mining operations
particularly with an emphasis on the concept ot&nable Development.

I1. Sustainable Development and Mining Activities:

Whereas mining and quarrying is related to the mahtresources
base of a country, manufacturing, utilities and starction represent the
overall economic development status of a couhtr@n the other hand
mining activities impairs the ecology and peoplaght to natural resources.
Therefore, the entire process of setting up andtioming of a mining
operation requires utmost honesty and good faittherpart of the intending
entreprenedf. In the mining sector, major changes were madeh
National Mining Policy in 1994 to facilitate privatinvestment. At the
Destination India Summit in New Delhi on Septemb@r 1996, the Prime
Minister announced that the Foreign Investment Btmn Board had
cleared 350 projects in the later part of 1996 elfon

It cannot be refused that mining can bring abaitjust ecological
devastation but also dislocation and hardship ¢égptople who inhabit large

Handling) Rules, 1998; The Recycled Plastics Mactuf@ and Usage Rules,
1999; The Municipal Solid Wastes (Management anddHag) Rules, 2000;
The Ozone Depleting Substances Rules, 2000; TheeNeollution (Regulation
and Control) Rules, 2000; The Batteries (Managenaswt Handling) Rules,
2001; The Biological Diversity Act, 200Zhe Water (Prevention and Control of
Pollution) Act, 1974; the Water (Prevention and €olnof Pollution) Rules,
1975; the Water (Prevention and Control of Polhiti€ess Act, 1977; the Water
(Prevention and Control of Pollution) Cess Rulé¥8; the Indian Fisheries Act,
1897. (Pre-Constitutional); the Rivers Boards A&58; the Merchant Shipping
Act, 1958; the Coastal Regulation Zone Notificatid@91; Orient Gas Company
Act, 1857; Factories Act, 1948; the Atomic Energgt,AL962; Air (Prevention
and Control of Pollution) Act, 1981; the Air (Prenmn and Control of
Pollution) Rules, 1982; the Motor Vehicle Act, 1988he Noise Pollution
(Regulation and Control) Rules, 2000; The Wild L{iRrotection) Act, 1972; The
Forest (Conservation) Act, 1980; The Forest Cora@n Rules, 2003; The
Scheduled Tribes and Other Traditional Forest Davel{Recognition of Forest
Rights) Act, 2007; The Scheduled Tribes and Othaifional Forest Dwellers
(Recognition of Forest Rights) Rules, 2008; Theidtatl Green Tribunal Bill,
20009.

Martin. Z. Wilderer, Economic Growth, Environment and Development- the
Significance of Eco-Industrial Park concept in ladind Indonesig’ Published
by Manak Publications Pvt. Ltd., p.21.

Chairman BartonThe Status of the Precautionary Principle in Aas&’, Vol.
22,1998, Harv. Envtt. Law Review, pp. 509, 549-A).

13 Down to Earth:The Never Green Gowddanuary 31, 1997.
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mining tract$®. Recently, the Goa Government has decided todragaing
exports of all companies found selling iron oreghlly”. In the same line
Chief Minister of Karnataka Mr. B.S. Yeddyurappanaunced a ban on
export of iron ore from Karnataka and saying thatds the only way to stop
illegal mining in the State. According to data pomd by Yeddyurappa to
the State Assembly, from 2000 to 2010, over 30ioniltones of iron ore
was illegally mined and exported from Karnatika

From the above facts, it will not be wrong to s#att mining
activities contributes in the economic growth, buwe see the other side of
the coin, it is a big threat to the right of heglthnd pollution free
environment’.

[11. Judicial Approach on Mining Oper ations:

Judiciary may be described as the most vigilantertdér of
democracy. It is one of the three pillars upon \whtbe edifice of the
Constitution is built. It will not be wrong to defie it as the guiding and
balancing pillar of democraty According toJustice A.R. Lakshman
(Judge Supreme Court of India), ‘A successful judicial system is a
hallmark of any developed civilizationHighlighting the importance of
judiciary, Ronald Dworkirsaid thataw is not merely a system of rules, but
also includes principles and policies developedhaycourts. It means laws
are not applicable itself, but these are appliedth®y courts through the
means of interpretation.

If we look at the number of legislations relatedetovironment in
India, we would found that there is no dearth @fdaThe meaning of law is
not only statutory rules made of legislature. Thyeot of law is to do
justice. The courts not only shape the statutesilsotdevelop principles and
policies to render justice where letter of law dakhort of justicE.

14 SeeCombat Law, Mining: Who really benefitsVolume 7, Issue 5, September,

2008 at 27.

Economic Times'Control on mining activities: Goa stops illegalom ore

exports, 2 August, 2010.See alsohttp://www.indiaenviornmentportal.org.in/

category/thesarus/mining. last visited on 4-08-2010

Seehttp://lwww.deccanherald.com/content/84665/karndtaks-iron-ore-

exports.html. Last visited on 4-08-2010.

Article 21 of the Constitution of India.

V.K.S. Chaudhary A Pillar of the Constitution’in the Ivory Tower-51 years of

the Supreme Court of India, Ed. 2002, Universal [Rublishing Co. Pvt. Ltd.,

p.1.

19 v.S. Deshpande (Former Chief Justice of DelhitH&purt) Law and Public
Interest’ in Environment, Administration Law and Judicial tikide (edited
book), published by Deep and Deep Publication2p.
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Following decisions are given by Apex Court andiaas High Courts in
context of mining activities with an emphasis oa toncept of Sustainable
Development.

In one of the first case in which the issue of min{development)
and the environment came into sharp focusRigral Litigation and
Entitlement Kendra (RLEK), Dehradun and Others tates of UP and
Other®. It brings into notice the conflict between depmhent and
conservation and serves to emphasise the needdonciling the two in the
larger interest of the country.

In summary the facts of the case arose from illegad highly
environmentally damaging limestone mining in Doorallgy. These
destructive practices continued until RLEK, an N&G@nt a letter to the
Supreme Court, as a writ petittdrcomplaining about the environmental
degradation, which eventually led to more than friGes being joined in
the action. The court created a number of comnsittee consider the
environmental impacts of the different mines andjii@ recommendations.
From 1983 onwards the Court gave recommendatioimgte¢o alia prohibit
blasting, close the most dangerous mines and Y¥inall 1987 on the
recommendations of the Banopadhyay Committee dédideclose all the
mines completely because of the ecological consiers and violations of
the Forest (Conservation) Act, 1980. It also ordetieat the valley be
reforested and noted the necessity for forest pragen in the protection of
environment and ecolo&y During the progress of the case, the court
examining the meaning of sustainable mining, imddao it said this:

Though exploitation of mineral resources in theerasts of
industrial growth of the country is necessary, sth mines
should be worked as not to disturb the ecology aoidto

affect the livelihood and living conditions of arywdarge

number of the people.

Supreme Court held that level of scrutiny requindan considering
whether mining in any particular area should berpied in the interests of
economic developmerand public healthKeeping in mind the above said
view, court ordered the closure of mining operatiéor the sake of public
health. Apex Court further stated that undoubtedhis would cause
hardship to them, but it is a price that has toph& for protecting and
safeguarding the right of the people to live in Itigaenvironment with
minimal disturbance of ecological balance and withavoidable hazard to
them and to their cattle, homes and agricultunad land undue affection of
air, water and environment.

20 AIR 1985 SC 652.
2L Article 32 of the Constitution of India.
%2 seeJudgment paragraphs 25-32.
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The Division Bench of Himachal Pradesh High Confinkri Devi

v. State of Himachal Prade$h held that where there is indiscriminate
operation of mines which are proving hazardous atunal wealth and
environment the courts have no option but to irdeev When this
intervention is done then even the closure of ngiroperations can also be
ordered. Furthur, Court directed the State Govemrte take steps on the
basis of recommendations of the Committee headetthdyChief Secretary
whether the mining lease to be granted or not.

Further the concept of development (mining) andrenment was
come into limelight in the case @&run Bharat Sangh, Alwar v. Union of
India**. The case involved widespread illegal mining inctified National
Park and a Tiger Reserve. The area now populadyvkras ‘Sarika Tiger
Park’ was, it would appear, an exclusive huntinge$b of the rulers of the
Quondam, Alwar State. The area has since beenrddcls a ‘Game
Reserve’ under the Rajasthan Wild Animals and Birdstection Act, 1951.
The area is also notified pursuant to the notiftcatdated 1-1-1975, under
Section 29 and 30 of the Act. The direct of effefcthese, it is averred, is to
impose restrictions on the carrying on of any ngnéctivity in the protected
area which would impair environment and wildlife.

Therefore the court held that no mining operatibwloatever nature
shall be carried on within the protected area. fiddevant paragraph of the
court judgment states:

‘At the outset, we may be permitted to clarify apext. This
is not a case where we are called upon to shut dawn
activity being carried on lawfully, in the name loigher
considerations of ecology and environnient

Another case in which the issue of the protectibthe environment
and sustainable development was consideredkiva€hinnappa v. Union of
India®®. In this case, Supreme Court was faced with a t&ituawhere
Kudremukh Iron Ore Company Limited (Government @ompany) had
been mining illegally in a national park. The natibpark’ is a part of the
Western Ghats and the forest area is one of thktesig hotspots for
biodiversity in the world. The said petition, cleedbed the correctness of

orders issued by the States of Karnataka and Bti@desh respectively on

% AIR 1988 H.P. 4 (as Cited in S.C. Tripatfinvironmental Law’ Fourth Edition
2010, Published by Central Law Publications, p. 35.

2 AIR 1992 SC 514popularly known as the ‘Sarika Cage’

% The Apex Court believed that even a lawful minimgeration, in compliance
with all clearances, could be stopped in the istisref environment.

6 AIR 2003 SC 724.

27 Kudrekukh National Park was declared to be Natid?ark in 1987 within the
terms of Section 35(1) of the Wildlife ProtectiontA1972.
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dated 12-12-1996 and 14-12-2000, which accordingetitioner were in
violation of the provision contained in the Wildf&i(Protection) Act, 1972.

The company argued that it had a good environmeyubty and
had spent considerable amounts of money on pragerveof the
environment. Further it had subsisting orders fforeign buyers and that if
the orders were not respected then there woulddsedf foreign earning and
a large number of employees made jobless.

After examining the above fact3uystice Arijit Pasayabbserved, in
that case flora and fauna in and around KudremuktioNal Park is the real
victim. Therefore, Court held that certain proceegdi have been initiated
against the Company for alleged violation of vasiaiatutes. The Court
recognized that any non-compliance with regulatmgtrols by companies
may result in criminal liabilities, administrativ@nctions, clean up costs,
civil liabilities and adverse publicity. It orderedollowing the forest
advisory committee’s recommendations, that miniegtérminated within
five years and that the land be restored througle@forestation fund.
Compensation should also be made to strengtheprttection of the park
and other protected areas in Karnataka

In the case oM.C. Mehta v. Union of Indf§, the question before
the Supreme Court was that whether the mining iaciivthe area of up to 5
kms. from the Delhi-Haryana border on the Haryaide snd also in the
Aravalli Hills causes environment degradation ankatvdirections were
required to be issued. The contention of the miperator was that the
pollution, if any, thus generated by the mining\aties cannot go beyond a
distance of 1 km. and the stoppage was wholly tifip. Keeping in mind
the concept of sustainable development, Apex Cperitted the mining
activities at Aravalli Hills range. Court observint:

Having regards to the enormous degradation of enmient in
Aravalli hill range the court made it clear thaethining activity can be
permitted only on the basis of sustainable devetyprand on compliance of
stringent conditions. The Aravalli hill range hashie protected at any cost.
In case despite stringent condition, there is areie irreversible effect on
the ecology in the Aravalli Hill Range area, attef date, the total stoppage
of mining activity in the area may have to be cdasd. For similar reasons
such step may have to be considered in respectimhgnin Faridabad
District as weft",

SeeJudgment Para 59.

SeeCombat Law, Mining and Law’Volume 7, Issue 5, September, 2008 at 29.
%" AIR 2004 SC 4016.

% 1d, Para 71.
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Further Court stated that, the development angtbtection of the
environments are not enemies. If without degradirggenvironment and or
minimizing adverse effects thereupon by applyinmgent safeguards, it is
possible to carry on development activity applyittge principles of
sustainable development, in that eventuality, tbeetbpment has to go on
because one cannot lose sight of the need for @@went of industries,
irrigation resources and power projects etc. indgdhe need to improve
employment opportunities and the generation of mege A balance has to
be struck?.

Allahabad High Court in the case Bjari Devi v. State of UP
held that prior approval of the Central Governnisniecessary for grant of
permission to carry on mining in a reserved foesia. Court further held
that no illegality had been committed in directithg petitioner to stop her
mining operations. Where permission is not accortedthe Central
Government the petitioner is not entitled to staihing activities by using
forest land portion thereof for non-forest purpod&gen construction/repair
of the road for the purpose of transportation ofienals could not be done
without prior approval of the Central Government.

Further, Supreme Court in the case ©®fN. Godavarman
Thirumulpad v. Union of India and Othétshad again shown the faith on
the Principles of Sustainable Development. In ttise a Company made a
proposal for setting up an alumina refinery in éinea of Lanligarh Tehsil of
Kalahandi District. The mining of bauxite deposggequired to take place
on the top of Niyamgiri Hills. Niyamgiri Hills whitis the only vital wildlife
habitat, part of which constitutes elephant corridod also in the ground
that the said project , including mining area, vaoabstruct the proposed
wildlife sanctuary and the residence of certaives.

According to CEC, Niyamgiri Hills would be vitallaffected if
mining is allowed in the above area as it is anartgnt water source for two
rivers. The project would also destroy flora andnia of the entire region
and it would result in soil erosion. But on thaetside there is a picture of
object poverty in which the local people (includimipal people) are living
in the area concerned. There is no proper houdihgre are no hospitals,
there are no schools and people are living in poaditions.

After analyzing the both aspects, Supreme Coudptadl the
approach of Sustainable development. Court is gainat the project, but it
could not take risk of placing an important natioaaset into hands of

2 |d Para 48.

33 AIR 2004 All. at 70 as cited in Annual Survey loflia, Volume XL, 2004 at
613-14.

32 (2008) 2 SCC 222.
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applicant company. It is only safeguard by which ave able to protect
nature and sub serve development.

Recently in case off.N. Godavarman Thirumulpad v. Union of
India and Other¥ court suspended the all mining operations in thevAli
Hill range. It was stated by the State of Haryamat &8 complete ban on
mining minerals there could cause scarcity of bogdmaterials and the
construction of roads and buildings and other dgaknt activities would
be seriously affected. Court held that any minintivély in 600 hectares of
land identified and earmarked in Faridabad shakuidgect to the directions
CEC and State of Haryana. Supreme Court permitiechgyminerals in 600
hectares of land but with a condition that it colddgin only after the
Haryana Government put in place a comprehensivabilgiation and eco-
restoration scherme

IV. Conclusion:

In the nutshell, it is submitted that industriaboarces, economic
growth and social change are three pillars on wthehedifice of our future
progress rests. All of us want to progress sociatig economically. But we
cannot build our future at the cost of any onehef pillars. We must seek a
balance between all the three so that the edificaip progress that we are
trying to build is stable and durabie So the message is very clear.
Humanity has no choice but to move towards a sefuttee to keep a
sustainable environment. We are concerned abauwtefatf our children; we
try to save in the form of land, housing, jewellegyc. that we pass on to
them. However, it is rather strange that while weadl this for them we do
not show same concern for our life-support elemdnéshwater, clean air,
fertile earth, etc. we are bartering away the ®ifrour children for the sake
of our material comforts tod3/

Undoubtedly, the role of Indian judiciary in conteaf mining
activities and sustainable development is marvebng laudable. But still
there are a number of hindrances in the way ofeatiy the concept
sustainable mining. Most of the cases relating faing operations are
technical in nature and it is not easy for judges understand the

% (2010) 1 SCC 500.

% Reported in English Daily ‘Times of India’, dt0110-2009 (as cited in S.C.
Tripathi, ‘Environment Law’, 2010, p. 40).

37 prof. M.N. Madhyastha-Emerritus Scientist, AICTEational Institute of

Technology, Karnataka and Chair, Public Hearind’ port of public hearing

on environment and development, December 19, 20139,

Prof Krishna Kumar, Director- Motilal Nehru Natial Institute of Technology,

Allahabad addresses on Forty-Seventh Public HeaoingEnvironment and

Development, 11, October, 2003, p. 3.
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technicalities of these cases; therefore in my wiesvpersons of skills may
be preferred for the post of the judges. The siged of judicial officers in
law courts too somewhere is responsible for norlempntation of
sustainable development principles. It is submitteat for the handling of
cases related to mining and sustainable developnstiould be by
Environmental Courts, which are administered bycsist judges having
sensitivity towards mining activities and Sustaieabevelopment, so that it
may help the speedy and effective justice. FurtHenyill say that
environment and development (mining activities) @ave sides of the same
coin. Any one of these cannot be sacrificed fordatiner.

Another submission is Green mining. It is anothaywo follow the
sustainable development principles. It has beesilplesfor us to turn over
mines green. We have to implement various meadorenisure that our
mining operations do not leave any unsightly scarsiaturé’. Last but not
the least, it cannot be refused that industridbmatand mining activities
disturbs the environment. It is submitted by thespnt researcher that, if our
industrial practices and mining operations will emwithin the sphere of
the law, then we will be able to manage the enviremntal problems more
efficiently.

39 The Chronicle, May, 2010.
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