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There is no second thought that women are facing many injustices
and inequalities globally, both in terms of protection and promotion of their
rights. The most ignored part of this fact is their health. This fact points out
that there is a need for a specific focus on women’s health issues. Moreover,
women suffer health issue generally because of their ability to reproduce.
For this reason, when we talk about women'’s right it is important to focus on
the reproductive health of women as right of women is incomplete without
recognizing reproductive rights of women. Women'’s reproductive right can
become an important instrument to change the status of women in the
society.

The issue of reproductive right is very essential because there is lack
of concern on the part of the government and lack of awareness in the
society to recognize and protect this right. Freedom and rights of women is
impossible to achieve without assuring them reproductive rights. Therefore,
it is necessary to define and re-define reproductive right and to understand its
importance in women'’s life. There is no doubt that the subordinate position
of women in India has its direct impact on the health of women. Women
hardly have access to health facilities. There is lack of awareness among
women regarding quality of health and also facilities available for the good
health. In reality, women bear an inconsistent burden because of their health
issues (including capacity to reproduce) and fail to participate effectively in
the development endeavduithe social, cultural and political structure of
the society prevent women from enjoying basic right i.e. right to health. For
the overall development of the country, it is essential that the health of
women especially reproductive health of women should be taken seriously
by the government because only healthy mother can give birth to the healthy
child.

I. Concept and meaning of reproductive right

The reproductive rights of women means the right of women to
attain the highest standard of sexual and reproductive health and at the same
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time achieving full participation in the social aneconomic life®
Reproductive rights also mean a state of complétgsipal, mental and
social well being and not merely the absence adadie or infirmity, in all
matters and to its processes. It includes varnimids of women such as —
right to abortion, right to make her own decisiegarding her body and her
reproductive life, right to safe sex, right to prestion and to have family
etc.

Reproductive right implies that the people are &b have satisfying
and safe sex and that they have capacity to repeodnd the freedom to
take decisions as to when and how often to dotsdsd impliedly provides
the right to be informed and to have access tq sffiective, affordable and
acceptable methods of family planning of their clkoas well as other
methods of their choice for the regulation of faytiand the right to access
appropriate health facilities that help women tovehgoregnancy and
childbirth in a safe and hygienic condition andodielp a couple to have a
healthy child®

Reproductive rights assure equalityatdtionship between men and
women, respect for the integrity of the personseon and responsibility for
the sexual behavior and its consequences. Thumdegiive right is the
ability of women to control her body and to enjdyather rights including
equality of men and women, right to free choicematters of reproduction
and sexuality and health care.

From the mid-nineteenth century, feminist and dodativists
advocated for the right to reproductive choice abasis of women’s
freedom. A reproductive right, no doubt, touches sknsitive issues of the
rights of women and their autonomy. In all the ldlesocieties reproductive
rights has been recognized as a part of humarsright

The concept of reproductive rights comes from maéipnal
endeavour. The first time when reproductive riglaswelearly mentioned
was in Convention on the Elimination of Discrimiioat against Women
(1979). At Alma Ata Conference in USSR in 1978ty health care was
exclusively discussed and access to family planningternal and child
health care was accepted as basic human fights.
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The Final Document of the Teran Conference on HuiRajits,

1968, provides the “basic human right to decideljreind responsibly the
number and spacing of children and the right togade& education and
information in this respect.” The Cairo Programtlier expanded the
concept of reproductive rights as a state of cotapbdysical, mental and
social well-being.” The infant concept of reproduetrights matured with
the Beijing Platform where it was held that “thenaductive health to
women’s rights means to have control over matteding to their sexuality
free of coercion, discrimination and violence.”

Moreover, the Convention on the Elimination of &brms of
Discrimination against Women (CEDAW) provides “thldigation to ensure
the full development and advancement of women fo¥ purpose of
guaranteeing them the exercise and enjoyment oahumghts where men
and women have equal rightsndia is also a signatory country to the
International Conference on Population and Devekpm1994, and has
determined to establish standards in family plagrsarvices including the
right to reproductive autonomy and collective geretpality?

The ability of women to control their own fertiliig an essential
criterion to enjoy all other rights and lays dowme tfoundation for the
equality between men and woménReproductive rights include various
human rights that have been recognized under diffeiinternational
instruments. These are as follows-

1. Right to health, Reproductive health and familynpiag.
Right to decide the number and spacing of children.
Right to marry and found a family.

Right to be free from gender discrimination.

Right to be free from sexual assault and explaitati

R

Right not to be subjected to torture or other ¢rikhuman or
degrading treatment.

Right to life, liberty and security.
Right to privacy.
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www.reproductiverights.org

Upendra Baxi Gender and Reproductive Rights in India: Problemsd a
Prospects for the New MellinidrKali Yug 24 (2000).

Unite Nations International Conference on Popaitaand Development (ICPD)
5-13 September, 1994 Cairo, Egypt, www.issd.ceddatim|

Subash Chandra SinglRéproductive Rights as Human Rights: Issues and
Challenge% 31 (1&2) Indian Socio-Legal Journal 59-60 (2005).

10

58



9. Right to modify customs that discriminate againstnen.
10. Right to enjoy scientific progress and to conseréxperimentation.

These rights have clear implications on all asp@&ftsvomen’s
reproductive rights which results into freedom dfoice in matters of
sexuality and reproduction. There is no doubt thatreproductive right is
the basic foundation of all other rights of womand as inalienable and
inseparable from basic human rights. The reprodecights are directly or
indirectly derived from basic human rights andtheepart of human rights.

It is true that without breaking the barriers ofteral values and
religious belief the achievement of reproductivghts as a basic right of
women is impossiblE. The inclusion of reproductive rights under
international human rights is a major gain. Butr¢his still a constant effort
to recognize reproductive rights in domestic saenafhe freedom and
progress of women’s status in the society is ngsiinbe without recognizing
reproductive rights as basic right of women.

Reproductive health of women is integral part ofmvem'’s life and
rights and freedom of women is meaningless withwaing reproductive
rights of women. The right to life, right to priwacright to health etc. is
incomplete without having reproductive right.

In India, there has been neglect on the health @hen especially
reproductive health of women. There is a need Her derious look in the
current health policies, programmes and laws inalnd@he health policies
and programmes have to be shifted from demographget to much wider
perspective. The health issues should cover thedaptive health needs of
women and the services they require for the purpose

The various policies and laws shows their concermealth issues
such as the National Population Policy, 2000, affaithe right to voluntary
and informed choice in matters of family plannifigAbortion in India is
illegal if it is beyond the reason given under t#edical Termination of
Pregnancy Act, 1971. Similarly, sex-determinatidnfaetus is also made
illegal under Pre-Natal Diagnostic Techniques (Raiipn and Prevention of
Misuse) Act, 1994.

There is health programmes — such as NRHM Natidizahily
Welfare Programme, National Family Health Survemtegrated Child
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Development Services (1975), Reproductive and CHidlth Programme
(1996) etc. that has been launched for providingithecare measures and
awareness among women and girl child. But thesgranomes fail to focus
on the issues of reproductive health of women. &l need to deal with
the issues of reproductive health of women by neisiga the health
programmes and laws according to the reproductadttn needs of women
in India.

The reproductive health ensures that people hasecéipacity to
reproduce and to undergo pregnancy and child sefely. It further,
provides that in case of any gynecological or otffisorder there has to be
facility for the medical services. The state musbvie such condition
where every individual enjoy reproductive right ambre so by women
because reproduction mostly affects women‘s'fife.

Il. Reasons for the slow growth and development of repductive rights
in India

There are various social, cultural, and economatofa which are
responsible for the lack of awareness and recagnif reproductive rights
of women in India. Few such factors are underlibelw:-

II.I. Gender Inequality

Gender is socially and culturally imbibed in angisty. In studying
demographic figure it is clear that fertility, mality and migration mostly
consider women as child bearer. In a patriarchaiesp like India women
have hardly any choice in procreation. As reprodactexist in close
interrelation with social, cultural and politicalortext without having
condition for gender equality it is not possible fwomen to enjoy and
exercise reproductive right.

There is no doubt that women are silent victinthia society. The
percentage that shows unequal sex ratio and higheale infant mortality
rate in large part of our country reflect the gaheevaluation of women. A
female literacy rates lags far behind than thanafes in most states. Gross
enrolment ratio suggests that even in the 1990g &8lpercent of all girls
aged 6 to 10 (compared to over 100 percent of @spare enrolled in
school. Only about one in three girls 6-14 actuaditended school
comparing to about three in five bays.

14 Shireen J. JejeeboyAdressing Women’s Reproductive Health Neetig5
Economic and Political Weekly March (1997).
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There is no denying that one of the reasons for peproductive
health of Indian women is gender discriminationeTieasons of gender
discrimination is complex and diverse such as @batus of women in the
family, attitude of the people, low level of eduoat limited access to
resources, cultural norms, etc.

I.1l. Health Care Programme

The health care programme is limited to the Primdealth Care
approach. The health care programmes made for warematernal and
child health services, reproductive and child Healtoject and the family
welfare programme. These programmes aim at prayidétter reproductive
services encouraging institutional deliveries armhcéng between the
children!® These programmes also take initiative to providealth
education.

However, despite these programmes there has bedinedin the
sex ratio. Health and family planning services haotbeen sensitive to the
situation of women or to their problems. It is trimat women are facing
problems in seeking and expressing their health isaues.

The main problem in India is that family planningpgramme is
concentrated on population and lacks health cargices and health
education. The fact that India is second largegtufated country in the
world where the population has increased from &Becin 1951 to over 102
crore in 2001 has worried everyone including goment. An
uncontrollable population explosion has becomeadbstacle for country’s
progress. The government was so much occupiedpaipiilation explosion
that it has totally forgot the importance of goaghlth of the mother for the
good health of the infant.

IL.1Il. Pre-natal and post-natal care

Unsafe motherhood is a reality in India especialyural parts. Few
women get facilities during pregnancy and delivdrgck of care during
pregnancy and child birth including both the ob#tetonditions and
gynecological conditions is not uncommon here. AR percent women
suffer from gynecological disorders such as- génitact infections, urinal
track infection etc. out of these only 8 percentlango for gynecological
examination and treatmetit.

Women hardy have access to antenatal care, highcases go
undetected, anemia is acute during pregnancy atrdional knowledge of

16 Reema BhatiaHealth Policy, Plan and Impletatiérin Tulsi Patel (ed) Sex-
Selective Abortion in India 205 (2007)
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health and nutrition needs during pregnancy and matsal period are poorly
understood. The modern health facilities are beyivedreach of common
people'®

I.IV. Health Care / Medical facilities

In India, medical facilities are poorly equipped teal with
reproductive health problems. It concentrated amy immunization and
provision for iron and folic acid rather than ornswined care of women
during pregnancy and after delivery. In traditiofeahily there is no excuse
for women. They have to take care of domestic waitl sometime they
even go to the field work to support the familyaircially.

II.V. Population Explosion

According to estimate at the period 1991-2001 thepgrtion of
population growth attributable to population momentwas almost 70
percent, while unwanted fertility contributed aboR® percent of the
population growth was attributed to couples degitm have more children.
This pattern will continue in future also becaudetr® large number of
young peoplé?

The dimension of women’s poor reproductive headttbéhavioral
concerns which include lack of autonomy, unequaldge relation, lack of
medical facilities, inadequate health programmess olicies etc. Basically,
the restrictions women are facing in attaining geedroductive health is
because of socio-cultural reasons such as genetgunality.

M. Reproductive right — A New Prospective of Women's ghts

Today reproductive rights of women are increasingdgd to realize
the self — determination of women and their freedamd equality. The
reproductive rights of women ensure —

a) the right of women to choose whether to havielr@n or not;
b) the number of children they want;
¢) when and how to have children;

d) the means and methods to exercise their cheigarding fertility
management; and

18 peter Olasupo OgunjuyigbeTle Risks Involved in pregnancy and Child
Delivery: Strategies for Prevention in Nigetid7 no. IASSI Quarterly 125
(1999)
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Shravanti Reddy, Binamrata Rani (ed) Coercion wsp&verment 6 (2006).
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e) access to good information on means and msthedarding
fertility

The reproductive right is directly associated ® tight and freedom
of women. It is the extension of the principle effsletermination of women
which provides that women must be able to decigdeiatineir own body and
reproductive capacity. The social structure ingbeiety has placed women
in such position where women generally take carghef children. Thus,
women have responsibility towards family and havenanage their career
outside also; therefore, they must have choicerdagg reproduction. They
should be one to decide about the measures torrevegnancy and the
time when they want to be pregnant. But the fadh#& they hardly have
their say in relation to reproductiéh.

There is a need to have an atmosphere where wommenake
decision to carry her pregnancy to term or not. ditemma of reproductive
right touches the most sensitive aspect of humém ds reproduction
involves both husband and wife and the expectatiather family members
as well. It stirs strong emotions and brings fundatal changes in their life.
However, it is woman who has to be mentally andsptally prepared to
have a child*

The social and cultural attitude has always impawsnen’s ability
to take decision and the right to protect theif-sgbrth. The recognition of
reproductive rights of women by legal framework Ydbbe an essential
milestone for women to achieve their other humghts.

The state should ensure women the freedom to esjopductive
rights which include freedom to plan their feniliand to have medical
facilities available to check their reproductiveatiie. There is a need to have
an environment where they should be treated equalyl matters including
in decision making process. The involvement of wonie the decision
making process especially in the matter of reprodncis the new
prospective of women’s right in India today. Theedefor the legal
framework for the protection of reproductive rigbfsvomen in India is the
need of the hour to enhance the status of womesgaal individual in the
society.

Reproduction is fundamental to theyvexistence of mankind.
Consequently, any questions relating to human deption are crucial and
both the family and society has endeavoured toeptothis impulse to

20 Jyotsna Agnihotri GuptaNew Reproductive Technologies, Women’s Health
andAutonomy2-26 (£ Edition) 2000.
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reproduce. In modern times, this desire to reprechas to be transformed
into rights and obligations and should be materggliand protected by legal
framework?

In India issues on reproductive rights has beescamty and hardy
cases are dealt by the judiciary as most of thescgees unreported. There
are various reasons for this condition such as-Hckwareness, social and
cultural barriers, lack of education etc. The sofafric of our society is
such that women are in the custody of their fatlliemarriage and then to
their husband after marriage and in the old agg #ne dependent on their
son. Their individuality, rights and needs are alsvaubject to their male
members in the family. Inspite of the avenues omerseek redressal of
grievances in the court of law, practically theye aronstantly urged to
submit, adjust and to have patience.

The Supreme Court has always responded to thesiggieomen in
an optimistic manner. There are many cases wheredtrt has significantly
advance the cause and dignity of women. But iseelaing to reproductive
rights hardly come to the court as well as mosttled cases remain
unreported.

Though, reproductive rights have been recognizedwith their
traditional outlook and do not deal with the preati challenges. For
instance, the condition of working women is verffidilt as limited benefits
are available to them in the name of Maternity fiedet. The medical care,
benefits and related complications during the pmkrodf gestation and
thereafter during nursing and feeding period of ybdias been totally
forgotten. India should take the example from Eeeop countries where
working women has been protected and given rightsd the whole period
of pregnancy and extended till the lactation pegfidr delivery’

The concept of reproductive right is important ypdBhere are very
few occasions where the issue of reproductive righs been raised.
However, with the development of reproductive tetbgies the arena of
reproductive rights has been extended such as isfateng to abortion, sex-
selection, artificial insemination, surrogacy, dfan sperm donation,
sterilization operation etc. These issues are Hemsand require wider
perspective of legal framework.

2 Maja Kirilova ErikssonReproductive Freedom in the context of Internationa
Human Righs 166 (£" Edition) 2000.
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IV. Conclusion and suggestions

A focus on the health needs of women, their notral status, the
risk of early marriage and child bearing is sewsitissue of concern and
require urgent attention if condition of women hashe improved. At the
same time, there is a need to provide health cémennation to the grass root
level through awareness programme in the largeestébreover, there is a
need for the proper legal framework to addressrandgnize the promotion
and protection of reproductive rights of womenridia.

However, the places from where the foundation gfroductive
rights arise and can be exercised stand occupiagigus factors such as-
the pharmaceutical industries, medical educatiah @ofession and public
health specialist§. There is a need for the government to take initato
make reproductive right as a prime concern in thalth policies since
reproductive right is the indicator to know thetstaof women in the
society.

There is a need to have access to appropriatedabile and quality
health care facilities and related services for wonmHealth programmes
should focus more on women’s health including rdpotive health. There
is a need to have proper monitoring of health @ognes whether it reaches
every nook and corner of India or not especiallglrparts of India. There is
a need to have proper implementation of laws angrammes that has been
made for the health of people and special carehas given to women’s
health. There is also a must to have door to dexices for health check-up
for women on a monthly basis so that woman who eotafford to go to
hospital gets the essential treatment. Overalletigea need to sensitize the
health issues of women as an important issue ofCinetre or the State.
Health awareness programmes should be made witle nesult oriented
scheme. There is a urge to have legislation as ddaptive Rights
(Protection) Act in order to protect and promot@rogluctive rights of
women and to look after all the issues of reprasgachealth of women
whether it is as regard to providing medical féieif or creating awareness
or having health policies and programmes concemiogien. Reproductive
right is to be placed in a central point in theogty of government in order
to promote the status of women and to protectibbts

2 Upendra Baxi Gender and Reproductive Rights in India: Problemsd a
Prospects for the New Millenidr®ctober Kali's Yug 24 (2000)
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