
1~he b&sic :rxrobl~m of J-udici~l 'Revi~w in a rnotl~m qemoere.tie 

society :inheres in tbe apparent po~aibil1 ty o.f .an anti tht>td,a 

between a rigld and doctrinaire attitude in preeerving the !unda­

t:Jcnt4ll hu.man lib&rtit•a and. the e:t£ective pur-suit of a social 

welfare obj~ctive by th~ l~gialature itt -conaontnJce w:t th thE:~ .inte:r­

pl~.y of ·the domin.ant eooio•poli tical force a.. :Experience:/ in th~ 

u. 8., , and, even (\iu1 thin the limi tE~d period of its operation) · in 

lndia.. auggeste, or rather conoluaively eat&bli6hee; that a nnrrow, 

headmtl~ong snd ccnaervative insiat.ence on the conotitutio:rual sanc­

tion of the liberties mi~ht esaily f:ruetrEll.te the aspirfl:tiona and 

ambit;lon.s of a representative, democratic legiale.tttt'e. In that 

event, J'udicial lieview becom.$s til r.IL1.aty brs.ka on tH.Jcd.sl dynamics and 

aocial p:rogrees, and assumes a baeicnlly nega.ti v~ and undernooratio 

charactel'". 

Thenka to t~he ra~ua 'Due 1h'"ooer.n~ Clause ' of the 5th. and the 

14th. Amendments, under th~ cover of which th~ ·nt:rp:r.eme Court of the 

U.s.A. has struck down <1o:r.Jgreae:tona1 lawo as unjust, unr~asonable, 

a:nd viola.tiv~; of the api::ri t of ·tne surtreme law of the land, Judicial 

\ 
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neview h~a emerged as one of the ~at ~ffeotive 1ne·trument6 for 

pt"GB(~rvine and protocting the cherished freedoms in a country ~edi ... 

<;t;t·ted 'tO the ideal of const1 tutionali$ru. :However, the great t-Ask 

of ,Jud.:lcial Re'iriew :b~ not• rmd cannot, indeed. be eolll"ined tc the 

Pe,r,.r1ulment of legielative. cliecreti(m, or. to fixing the out$1de 

xaega·ti ve fu.nc tion, very (}ften deetructi ve ir1 ita cor1sequence, ac 

the history of tl1e ti,. 6. ~u:preme Com .. t during the !Iew neal era or 
the 19'30 's ta'rply bears out. On. that historic oQcaeion, the u.s. 

~ftrpreme Court, i~pelled by en i:rre~detible impulse for judieial 

activism, struck down ae UAar.t.y as eleven non~T~aaional statut.ee 

intended to oounter ·the ~t.feets of the Great D£•prea~.d.on and to aet 

the. Uni te.d ·statee. on the path to social-wel.f'sre l!Jtate. This 111as 

essentially a dieto:rted., miacalcula.t~d and !'nul ty an;tlicat:ion of' a 

doctrine which f~m.ins in signi.ficence only 'by be~ing a positive nnd 

creative :force intended to fecil:i:~a.te the aohif!lvemel1't of the Fxeat 

o'bjit:Ctivee Etl)f.Jl:lrit1ed in -the. supreme law o£ the land. Tlu~ C·hief 

.worth of Judic:ie.l !i?.eview rather lieaH in makirifl ·vocal and au.dible 

the ideals tha.t, migbt othe:t•wiee b~ eilenced, i.n ·.giving the~ eonti ... 

nui ty o:f . .life and o:t ex}>re~aion. in guiding end directing choice 
2 within the linti ts wbfl.tre choice ranges" • It hM been ·peridnently 

observed that ,Judioial ~eview s.ffirm.s a.g, well ae negates; 1 t 1 a both 
' .... 

~ 

a liower-rel~asin.g and a power-breaking function"". Jf the Conati.-

·tuti.on i3 the vehicle of ne'ltionnl li.f'e and sooial rovolu:ticn, !i$ it 

indeed ifJ, and. must be, tbe:u (Judic,dGl Ii:ev:lew CfU~1ht to accelerate and 
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q,uicken j,ts movement1 and !expedi·te the real:I.sation o.f the eoe1al 

eonsciez1ce. To-day, the i:1a.in question is not v1hether there should 

be Judicial rt.eview in the constitution Qf a cotmtr:y, lmt tQ Yvhat 

extent afl.d hm·t·it should remain and whet ·p.ur:po~Jes it should ;fulfil. 

~r·he eucceas o:r failure of a schemt'l, of t:.iudicial Hevj.ew depend a. very 

much en how and 'tO what. eltte:nt it is atttn).ed to ~he loftY. ideal of 

constitutionalism .as well aa to the sp1ri t ·and t~mper of a. d~{namic 

society.., 

t~, bird •a Gj~~'e view of· the ope:raticl'l of the doctrine of J'udioie1 

Review' in the ·u.s .. A. through the· yeara :will conv.i:nce one tb:at the 

role of the 8upre£.~e Court in the AH.ierioan ec heme ot' government has 

been perceptibly changing, specially since the years follQwing the 

ignominiOUS judicial SOZlfll'tsault of: 19;7 9 nicknamed bjt· frof. Corwin 

aa 'Constitutional .llavolution :Ltd'. It we,e ?rof. Corwin. 'a fond 

expecta·ticm, share~ by most right-:thinking pr(')ereasive men, that the 

·Supreme Court of the · u. s. A.. would benceforth l?aY e;.ree.ter de:t'erence 

to the policy-f'ri!Huing organa. of the gover:r:mlent, and, by aur:rend.er.ing 

its aelf-eoquired role sa ·prot ector of economic privi1ege, would try 

to ::tefl<:!ct and flCcelerate the social conscience of the nation. 

':"~hese htlJJes have, to a great e:'i.tent, if not fully; come true in the 

!'(;cent decades. A growi.ng tendency· towards judicial eelf._.r~st:rai:nt 

and deference to the legielati ve policy ha0 become the COl"Wrting 

·feature of the; modern· practice of ~JudiciBl lieview it.1 the U,. 8,. A. ao 

refl~cted in the aecieicmal fi:i:'(:lCEH';H.l. This h~:a resulted in t\'70 major 

changes in Amerioan constitutional development: (a) an expu:nded 
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intorp.retation of Co:mt:.:Q.l"C~ Clause power in order to enlarge the 

range of federal goverrunent • a legislative et1tho:rity in dealing with 

-the nation'& econOL'"lic :prol)leme, az:td (b) a reduce~ aignificenee, if 

not co.m1,;lete eli!2ine,tion, of the Due 7:roceae Glav.ae as a. source of 

eubet0-nt-ive right~ in reatrictins the power o_f Congress rmd of the 

States to dee.l witl:t economic ai'fiira4• The erstwhile etatus of 

Jud.icial Heview a.~ a..-, inetrultent of conservatism has eteadi.ly given 

way tu .an increaeint; deference to the demooretic 11o11·tical proceae 

in the fcr'~Jation of social. ar1d economic polici~s~ There il\1 a grow­

ing conviction to-day that ·the tAresent Court, headed by Cbie.f 

Justice Earl ·~~ia.z•ren, he.a become a creative force in American life. 

ma.jority, flouting persistent :plaam for judicial E;Jelf-reatrain.t, 

voiced by a highly esteemed xuinor:tty, blocked regt1l€~tio.n of the 

economy; in the hande of an obtuee l!'lajority, the Co:netitution 

became a etrai t-j~loket, not a vehicle of life ....... The ·Jfarren 

Court~ on the other hand, in expanding the limits of freedom, 111 

buttreGai:ng the moral foundations of society, in keep1n~ open 

coneti tuticnal al te.rna:ti vee to violent' chfu'lge 9 b:rin(<.:s us oloeer tCI 
!!!:' 

·the idem.le we have long p:rofeeaedn'. ]?.r.Q;w_y.!Jll~~-2f_;__~~:1;.!Q!l, 

34 7U. S. 464 ( 1954); E~Jt~~-!4.J2~rr,,~ 369 U. B. 16;-6 ( 1962); 1..~!f.C.9..1!.! 

~'edcral Lf!}2,1:lL.:Q!t:tQ!LYL.Jgmh:ill,~.t!!LkQ!L{tJf~1-- 99~, 335 O. s. 
525 ( 1949); §lii!!rican CQmlli~!.tl£!ll2!!fL~£Sl!~t~!.Q!LY,,_]S:l;$!! .• 339 t\ f:l., 

(19C::") "''· 1· .. l t' ~ 1 y~· ,,, ,(1"\4 ("·.,...~1) "f;3' .. b"' . . Y' n :;8.2 .;(J ; 2§.!}!L!L,.Y..!......h.~:?~t ,...,4 l.!o P. 't~ f"j') . t ~ ...... ~.!:£:§_!,.e .... ~..i'.t.t 
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Judi.oial Review under tlt(l Constitution of !:udi& stands in 

:.~ cla~$ by itself. ~~nalU'.'ined in a Constitution vihicb ss~ks to 

accommodate and eomp:roti.dae the ocnsti.tu.tio:nal :p:rinci:pler!. of the 

foreie.;n governmturte, not~a.bl·;,r th~ U~~tr. a.n.d the u.s. A. , it :rei7eala. 
' ' 

&ll the b«Wlldering et'fects of a cotlrpromise. !Jnder t~he Governmert·t 
l 

of ln,lio Act of 1935, the absence or. a :formal :.6111 of ~igh·te in 

the oonsti tutio;nal document ve1 .. y efi~ctively limited the aec:rpe ot 

Judicial Heview ~)G'fJer to atl ittt$~pretetion of ·the Act in tllf> light 

of the division of power between thtt} centre end the uni ta. tnder 

the Corurti tt.ttion ef !n{liet th~ holl'izon of ~rt~d.ioi~al F..eview was, 1n. 

the logic of eve:nta and thinget extended ap:r;;reciably 'beyond a 

. 'forff:.al' interpreta·tion Of 'fed.ergtl' :prt::visiol1Gj the debates Of th.e 

Constituent Assembly rev~al, b~yond any dispute, thst t·h.e ~1udic:ir~y 

waa cor.ltemplated · •as an e:ntension ot' the '£tights' ~d an ·~1n o;t the 

aocia.l revolution •6• ..lt.tdi<J,i&l Review wee accorQ,ing~~r deeir~d. to be 

an eesenti~l condi t:ton tor t~e euocessf'ul imJ;~lementa.tion and enfor•~­

trlell't of the :k'tmdm~~ental· !<tight a. .M~mbera of the· Conat1 tuent 

Aaae~bl.y were agreed upon one t"u.nde.nlentsl point, tb.at· tl'ud.ioie.l 

itev.iew; tm.ttlel:' the ~ew C'cn~t1 tution o:f I:n{lia 'llJae to nave a :more direct 

baei.s than 1n the constitution of tbe u.s. A. 7 where the doctrine 

was more an + i:nf~:rr~d • 'tb&:n s •conferred' powe:r, a:nd more 'iPJpliei t t 

. tl;>.an ·•exprt~HHJeC! • t1Irough o-onsti tutiorual· provittli.on.. ::rn th~ Ite1rort 

ot the Ad hoc Coamittee of the f5upremG (~Qurt, it wa~- recom~e:nd-~d 

tttat lla .f:i.up:reme Court Wi"th juried:i.ctic.'in to d0cide upon ·the col'lSti-
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to an irrterpretat:i.on <l.:f .·t.bG lews and {5/::<ecutive' ox•derl>l on the touch-

stone of the lfund~~~Jtntel ltta;ht~. In th~· :Dref.t Oonmti tu·tion of ln€LiJl 11 

this power _of ~Judicial !{(bview in re,1laticn to lh.mdatnontal Hi.gb:te 

:fo m.1u formal e:x;s:t:e asiotl in !!::.~!Q.k! (,~ ( 2) and. !ill9.~!. 25 ( 1 ) & .< 2) 

whicll, t>lb<n1 aaosrted by thE~ nr~tion 's .r~presentat_ivea in the Const3.­

tuen t Asser.1bly on Nov ember 26, 194 9, bee a.me the ne"I.'J &J:.!£a~. 13 ( 2 ) 
' ' I • 

and ~2 ( 1 I t~ ( 2) l..rnih;:t~ tlle . Gonsti t·ution Q.f India. . Ucrw~rver • there 

was a .sharp controve:.rey among tbe tnembere or tbe C<.mstituent 

/;,ssembly over the pe:r_r;etutU.ly vexed question o:r reconciling the 

c.ox1£licting oonctlpte o;f the .indivi.du~.ls' .fundamental and baaic 

rights and the aooio-econotnio needs o:f the nation. ':'~heae neede \'Vere 

concretely El'Xpre~~ed in the ireambl.e and the Dire-ctive Princd.y:.les 

of State l~olicy, ~nd even thovgh the Constitution became btudoally 

})erm0ated. wi tr1 ·the philosophy ot 1.ndi vidualism, an. undercurrent, 

b.owevel .. slow and halting, o:r Boc-1a.list :pattern wa.s clearly dincel"­

t1ible. .1\ oomp:rot1liae l1ad to b~ 0truok between the e:ttreme viewpointe 

o_f the p,roponanta of th\l two aehoola, end ~ruateial l-leview. vi!-1ich 

'Was reooini~sd ~s th~ btuJic and il1disr•fJ:ru;;ab1e -precondition :for aa.te­

guart'lirlg the .rights at:~d liber·ties o:f the in~:U.v:i.duala, was eought to 

be t~~perGd by th® urge for 'buildirlg up a new I.ndian society based 

o.n th~ corle·ept o£ •,vel!are atld social z·ig'Z1teous.ne~s. 'the oonae­

queooea was a drastic <.nrrta.illlient of. the power of ~'ft,~.(1ic.ia1 :Se'View of 

"the Supreme Court or l.nd.ia. !he overriclinf:~ need tor • aecu:ri ty of 



- 7 ... 

the St~te', cons!.H~t.:t·uer.rt · on the 1"e.rti ticn of !~di~ &:md. 1 te 8-fte:r.ma.th, 

end th~ .gre:wi:ng · .fiufl:lpl7n:ou~~ · P...nd ~ulweraive· ·t.cndencd.&s, merely pro:-

'fhe ra~ul t 1- tlle ~n;uzh-deba:tcd 'due process clause', wtd.ch wae p:r.e­

viously :bteertcd in the or:l.gi:mu Jira.ft Conmt1tut1cn:'lt became the 

1'first oturnal ty*'9 end wa~. o1:1mitJ9:te(1 f1~ore~ the purvie\"J of th0 right& 

to p~rsonal lib~:rty end p,:rop~.z·ty. In Article 21 of th.~ new Con.ati­

-tution (Article 15 o:e tbe Lraft Conat:ittrbi.o:n.), it Vias repl~ced by 

'axcar}t aeeo:z!.'d:i.:ng to proo*~dur~ eatehliahed. by law t, t;t,"ld .in Article 

:? 1 (I) (.AJ:?·Mx:la 24, cl • .l or thto :D:t•a;ft Go:nati tution), it 71'~~ aubs-

.ti·tuted by 1 rse:ve by author:i.ty of ltlw'.. ln the !~o·te to J.rti~le 15, 

. ot the ,nref't Cons·t.i tutio:n,. the .Drafting Oo:mmi tte~ jueti.fi.ed the MW 

insertion aa being •more SJ?f)Ci.·fic '• and .. f.~.f:erred. to . .Arttcle XXXI 

c:f the JapanaaeiGonstitution of 1946. Ilut the reel re8son lay in 

. the pl~o:tound .feeli.ng of. distrust in. the Judiciary and an appreben­

eion, b~.$6d mainly. on. fl~m~:r~icen ~~peri<t:nce-, tha.t an 'tttl'bt•idl.ed power 

of. jud.:toial. pol1ey-mekin4$. eculd u~hel' in a s~r1es of 'jutlieial 

vega:r~,a$ ' 10 , offaet th~ gQverr..!l:t~ttt~l 'b~lance of wower, tn.art the 

··c.i?.erieh~(l. ({!'.llbi·tions .o.f th.ec f'rnmera (o:t the Qon.atitution) ana prevent 

the r.E!}'lrefi\fmtative legislature _:!:';rom :fulfillin~! 1 te mla.eion o.f .e.~su­

iioll.ltlS the 1N1de:r-ahip in the taek o:1' real1~m:'tion of the ~ra,tiJ;:,nal 

a~&pirationo. Simul ta:r1eotu:~ly \'ii·th .thia 'n~w Awalrening' • e, cluster 

ct p.re;.v1$oe wea. incc;rpora:~{.;d into .th~ coneti.tut1.c(rtnl docn.imGnt so as 

to res·~rict th~ rigt±te envilij:;;:ge,d in itrticles 19, 21 and 31, and 
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•;t·orl:;lsl • review. 1t&at Jud.iei.al Ii:eview stood in the \r:ta;;/ ot: social 

or teconcnr.d.c progrese, the d.oor was kept v1i<.le open, through ta com­

parative,l.y flexible &!!~n4ing F>;r"OtM:Hlure ~ to impose. the· ul tir<1ate will 

of the p~rp'tl.le.r re<'pr«taentat1ves in thlf matter of remov:tn.g oonatitu-. ' . ' 

tional limi.t~vtiona. ~hus, tor all praotiQHl purpoa~e, a poor effort 

at compromise bet~ee.n tl'!o twin p.rincipleo of legisle.t:ive o~mipotence 

and judicial aup;r.emacy reeul ted i.n e. crippled and ·trur~eated. power 

o:f' Judicial Heview beinB pitted egainat a hyper-sensitive political 
L ' • ' 

leader~hi;p bent on exerciai~; supreme power wi·thin t;he fra~t:t~ork of 

a written consti ttrtion w1 tb defined actim:t-a.reaa. Tc> all in:tents 

and purpoaea • therefore, the seed. o·r discord lJtrt'V;een the lee;ialatora 

~:nd tbe jt.Klges in I:no.1a via.G sown by the fathers o:t" the Constitution, 
.. 

who w;:;.r~ themselves not Vf;ry cleer e.bo·ut their own tatlk. P.:rt;~~, e.e 

judi.c1a.l !llUpl•emacy irA the n. s. are e1 thex• absent or vll"e no·t so much 
. . . . 11 

f!I'Ominent ;in our ccn.sti ttttione.l 1-lyste~t' • lt ie doubly eertai.n, 

too, that t:or a, na;acent t'tepublic cledicated to a. aocir;.l~welfere 

objective, en ov~·rrmealoua ind:ulg~nce in judicial ~ctiV1$Dl would 

~~ave be~n not f;)(;:rely dang0:rous, but poei tively suicidal, too. nut 

the t'rH:t rema.ine .ths.:1.t, tbe cor!3p:rom.ise solutiox.1, ultimately ar:t"':tved 

mh · hi • ~ t~ . ~i ~ .i. e ... t a ~ory o~ · .ue wor&: ng O;, 

th.e ConatitutiO'll durine; tbe last ·.;e:i·ghtean yeBl"S has indeed :rceveal)ed 

a yawnin~ ii:e.p betwe~:n national &.S:Ji~irationa and ;judicial pronounce-
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monte. Uov;ever, the 'l.mfortu.nate but corrtinu{)d :f:r.iot:i~n between the 

l~i.slatm:·e and the judio~.ary has affected both, to {l greater or 

lea$ extent. 'ii'hil~ i·t hoa dwarfed. a.nd curbed the -~ardent geal of 

the populex· a.aae.rubly for. f.10eial !'~form and economic welfare, this 

•war or ai;tri tion • ha.a eJ;-:.el t fe.1o" gree.ter <loom .for the judictary, 

the weake3t limb in the body-politic, in aa much aa 1 t b . .ar~ 'bretught 

the whole {ioctrine o:f: J'ud1cial n~v:tew to the brink o.f a totsl cr:i.s1e-

the cric:.da n.ct only of ad.justr!le-n·t to ·the dememds of the age, but of 

itro very existence tmrJ survival :tn thi) conati t~J"tional and. polj.tical. 

good work in s&f~guaxd.ing t\nd. :protecting tho Pundametrtal l1.1ghte o'£ 

the inrlividuals, Judicial Review i~ severely on trial. '!'he 'Golak.-
1~ . 

no:th' ca.ae ~ <;;.. vthich ht\s become "tb.t) mont controver~ial episode l:n 

the whole histol .. Y of the Indian Constitutional wcrki:n.g, highl1gl:~te 

1ong lying dora:L!lnt. 

It io incleed ver;r di.ff'icul t to mak~ n correct appra.isal of the 

tend~nc:ioo, in th~ field ·~ve he.ve chosen for our etudy , .. during the 

-~~e1'!hteen yenre of the wo:t~lci.ng of tho Ct}not:ttution in India. .ti.ny 

evaluation, keeping in mtnrl ·the et~o:ri~ ti:ma-factt)r 11~vol v-ed,. will be 

(l.t best sketchy and ·terrtat:i.ve, ar.1d ll"..igb.t bocome misleading genera.1i­

z;ation deotined to do !1:\or~ harr::~ than goot1 to t.he b:l.gh.t~at judiciary 
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3tlt1 its ·power of reviewing let;ielative and. edmini.strativfr acta in 

relatim'l to ·the J?undamr:mtal Highta. 

~hia cnae not only el,~.cidnted the ~rinciplG of ,Judicial 

same ·time e·volved a set of guide-lines "~;hicb. WOUld eventnBlly ~et 

·the pattern i'or tb~t~ :fundamentals of judicial approach to thG .lndia:n 

Constitution. 

110t only in res:pect of tl':.€1 nature and acope of Judicial E!5view 

1 tself, but in r~gard to the impact and col'Jsequences o:f 3UCh review 

o:n the attainment o:f the eccial o'bj~ctivee. too. 11bese two caae5 

l,<!?.n\.lm~rke in the hir.rtory of consti tttticnal juriep:roudence in thin 

oo-wntry. J:n a way, they Irh"iiY be said to represent two distinct lines 

of jw.tic1.al thinking, 'two distinct tendencies, t:l.nd, else, two 

ting its ovm !r~:edom of ~ction by stick:ing to the {l:x:press -p'hraseo-

logy of ·the Cont:rtitu.tion, scrupuJ.oualy avoiding tht!" notions of 

.favour of th.oe legislai;ure; tb.c other represents a bi.g, bc.ld, and 
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~Xf'&ndi.f'l.g if~a horizon .bayQrt'! $ 'l~1mra1 iJlter1fretat.io~ ot ~:he· Cons"'" 

t1 tutlon, :tntrodllcing nov~l- ooneeJite l.ike. 'proorreetive ove~l1ng' 

· and conv~ning a ·conati.ttier,rt .~ssembly to tltl:.o:nd i;b.e Jfundemt~tntal 
. . 

F.iights, ·.and by prc-hib:t tinf~ any legi.alativa erne~un1ent of .'F\mdat!letrtal 

Jae,hts in :futt.'l'\l!. . :.!The. --'.$lQ~~l!:P.' a.~ciaion., while rl!letr1ot$tig the 

· e.rtibi. t ot· tt,e ind:t~id:ua.l.a ~-: r1gbt: tp fre~dom a!lr1 r-er~Gnal. l~.'berty, 

'f1~ved the v::Qy to .the· resl!s~:tiOtl.o:f the, social objectivee. by its 

~1~11r ~nun.e1eti,on of~ th~. p:rineivle ot jud~.<.f~el au.bo:re!/inat.i.on. to , 

-leuialative wisdo-m nnd di.iporetio:n, ariel 'b;r .i t_s. ~~pi!ttt~:l.& on soo:l.&-1 

contrOl of ir.div;idti:al J.i:t;erttes. Th~ ~Qp.l§_t~jh' -eaee, vibil.e trum­

peti11(5 t:..he' indi-v~d.uals ~- :'batic llbel"tia$ as e~vcro~anet .ant\ tre:naoere.­

del·rt~l,. h~-s inde~d l:llf'.de it .. at.moot it'1!poe~'d.bJ.& to. e.n~ct. eocial 

· we:l:far~ let).al..G,tion. 

·In betweerJ thes(}. ·t'¥'7o ~pi~.;"tcd.f!ti ·o-f. jud:tc·inl· aelf.-l"eat:r&int arJJ! 

-~ndicir.l: _ aetivium., or!e can notice a: mixed ··o~urta~ {;:f. df)Vfilo~~tmt 15 •. 

· ·The :pel'iod o~ atx-ic t · 1tltti!rpret~·t:1oil, tmlu.lt~~tl 1"n by• the 'C<lv~:tal~n ' 

· ::··oa~~. tlfld folloi~~d b"'r Roanh ~~hi'i~J)l\ll": v. State or .t~rae .. 16 Ste.te_ "f . . . ' f/ ~ • ..... R'J.·-~~1#~~-... ~~ ........,., ~..._. 

·.to the eubaequ.en:t· t•e'rio(l 'ot. w:h'ieriil'lG an..,, expnn$.ion o2 ~he pown:£" ot 

-,Jwlicial Re-view as manif~c.rted ir'rn re .Del·M !.nws; i~ct_j H~g 1) , 20 
... · . - r...-~'L~~-.-·-l.-~~P!'"- . ·~ .... ----

. -~. } 'D "' . ll~ t .1. 4" l' .,.. ~ 1 ,,. ;.. . I• . (• n'' t \:ile. ·1 r1 . ,_, .;n,, 
~.YrtJLJi;,~§.~g-X.t..,,.•;.;: ;a .. u?.,.;,..S!L.~-t : .. ",!.., · ~~~ .... ti!I:f.~-~r!El~~.:~li!.:,o~i~ 

Gotial ~22 .Dwn!'k_.ad~s -~. ii:hblanux· t:li:~iYJ:riine;: a·nd. tJ~av.tn~~ Cc ... 23 ~(t Sta.te 
~,.,.,.,_., • ~-· •• ~ .... ~.....,..-...._,... ....... Gk;;.... __ Ft5; ·,.-.,_ . ._....,.w .. m ru .-t·~~~-"---~ ~ . <'}4 .. 
ot Went ~Qngal v •. Esll~. :Banllet'"jee"· · .·: Howe,.-~~r, eiooe thf) ~up~eme 
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:for lEigi~lative ennctmenttm in the fie.ld of e~rerian :t;<eform, the 

Cormtitution (.Foru:•th ih:r:entlmtmt) Act. 1954 atruek 'U1~ mledg~-h&!".!Wer 

on the poaeibility c.f ju~.icial d.efiat~ce of l~giDlative policy, 

lca:vin~ a, bitte.r -trail of .fruatr~;tion toto the judiciary. ~:ext · 
::t­

:t~ollowed t~. lona I~E~riod. of fial tcrnate rays of hop~ ~tl.d det:rp!id:p!i ' 

between the ;yetar6 1956-60, a.s reflected in variotUJ judg~l:.emto, 

a•ti b. •- " ~t• ~ · · · ~t·~ • 1 . 29 ~ •• ~.l ' .... ~-~~-!'is .. !ft.S.:-.Y.t .. £-~.~~ .9£.-!::~.!!-~ • ~!l.!'t~~!.t .. 

.. ~~?.iC-2..:f .. .J;.oJJS!:fll'0 and !J'I£Ell.O .~~, Q.f.~..s ... y •.. ~.t~:b~ 2LJh!'.:..3\ One notice e., 

~.~kb,~!lL.!,!._,Qnip~.,;Q:;t'...,.l!lfl!!., the ·Supreme Cour·t c$roe to the conclu""' 

3ion that when ·the conSllti1mt1.o:rmlt ty of (UJ. enschaetrt 1.$ ohlil.llenged 

on the ~ound of violation of ~~m:y of the Al .. tiolee in Part lii of 

tbe Cf:>neti tutiol'lt the ~UJC~rtai.nmant of it$ true. ns:ture and character 

b~oo6e~ neceseary, i.e., ita subj~et-metter, the ar~a :i:n. wh~.oh it 

is intended to o;perate, ita purpo~o an<l intent have to be dater­

Jlnine~.. !n order to do eo 1 it io l~gi t·itt;ate to take into coneid~r­

$.t:ion (all tbe faotora, euoh as bis:tor-y of tbe .legi$latio:n, the 

·purpoae tbereof', ·the .~ur;rc;rQJ'lding Cil:'CUfllStan.oes and COttdi ti¢tlB • the 

m:lftlCh~.~! 'Which 1 t i.a itrt,~:;u1ded ·to aupr;;rEH$e, ·the. re~:leoy for tile 
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dieeame which tile Legislature resolved to cvre, m.~t(\ th':'? true 

reason f'ol" th~ ;rem(}dy. 

Another pri.t:.ci.ple 'fi'hich, ·tb.il Court ob~erved, he.a to "be berne 

in rd.ud ill. 0::.-tsmining tl'l!Sr· conati tutionali ·ty of $ atatu·tf:l ~ ie that 

it raunt be aeaumed that tb~ 1jegislatu-re understands and e.:ppreciates 

·the need o.f the people ~ll1d the laws it e:naa~s are dirac tad ·t;o 

J;roble.rus \1hich e.:re Slade r~anifeat by e;leperi.enc~ and ·that tbe elected. 

l'epreaentativee. aut:HHnbled in a tc~gi~l~tl<re enact l~.rf.rs which they 

eonsirler to be relnl.f30nabl~ tor the purJ~oae for whioh they are 

enacted,. The presumpti.on ie, 'there:fOl"e, in favour o:f th6 oonsti­

tionali ty of an e:naoti:l0llt. ln order to .sustain the pre2umption of 

COl'lati tutionali ty, the Court r:Jay take into consigeration :ma.ttere ot 

eommon knowledge, history of the times and roa.y e.aemne eve!"'y St$te 

of facts which Citn be conceiveu exietirtg at the time of l.egj~ele,t1on. 

1i'hi.a io all to the good. But i.f ttd s i~lpl1es, a.s it htH·~ eo often 

done, a. judioi al fih:negatien of' retJpone1 bili ty, the tend.ency l.,ageo 

room !or cri ti.ciem. fh$ .~~nnda!nen:Ital Rigbt0 under the oo:rmti.tution 

of India seek tc echieve a barmonioue cos;1,pror.:d. ae be·tween the aclti.e­

ven:ent c. enjoymerrb of .fu:nda,'Uen'tal humru1 freedoms· of life, liberty 

mrnd ·s:,roperty, en.d 'the flU.l•ooi·t or t'b.e dP.l icate go$.1 o.f social 

control as fl. means for furthering social welfare and economic 

better~eltt. ~r.h.ia ie, w1t'hout doubt, Jmii~· •s roost important cons ... 

ti tutional quet.ltion today, and it will :ret.:&in eo :!or ~ lox1g time 

to com~~.. Much w~.ll depend on the natura and workitlg of .Judi.cial 
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Hev1ew of the Supreme ccut•t of ls1dit1 in r&latio:n to th:!e queeticn .. 

ln thi$ diBtt@l"tati.cn.'l, a:;;~ecisl at·te:ntion 11.aa been eoug_ht to be 

devoted to the <1ichotomy in the rig:td a.d.h~r~nce to constitutional 

ttanotio:n in tht::t caee of' to,rtiolea 19,2:1 ;J~ ))1 • and e otrlngen't 

restriction and 11t:~i tr:ttion or1 th~H:,ie rights ae mesne of :ree.lia!ng 

the interest and pm~poae of ·t;he Soci.ety 0.nd the flJ.tate. The object 

ie to find Qu·t b¢\<J far, i.:t' e.t all• ·the IruU.an ~Supre~e Court hes 

been able • by exftrci fiJir~g its po·.ver of pudic ~al :R_~view, in ref'3o1-
o -

ving the dich~omy that atill pt:u~t:J:tste and. in achiev:.lne tht! int~n-

ded oonpromise i'f! keepi:r:t~ w1 th ·th(;); Sl~i:r-:1 t &nd stri;c·ture o:r the 

e·onsti tu.tion, Md the needs end d<1maud.s of the age. Gince arti­

clea 19, 21 & 31 form the ·oorn.ert:rtone. or the .Indian .Bill of: Hightm, 

the discusai.Ol1 has been strictly eonfi.t1@d to these provie:1one. 

I·t reme.i:ru' ·to· be observed that even after savente~n. year8 of 

i te operation, J12.dioia.1 Review i:n India ha.a t'ailed to strike e. 'happy 

oompro;mi.ea between the two (txtre,c~~as of legiale:ti ve impatience for 

e~ocial rtd'o.rm and judicial i.naiE>tence on connti tutiorial. ·protection 

c±' individual liberties. ~he l:ndian ~~upre1ne Court •a power o! 

Judicial Review h~.s goner.t;lly .:fe:tlod to it1dicate new d:irectionB 

of }'lOlioy in n cna.r4?,:ing:t develo~1ing society. .A certain. at'lount of 

pei!aimi€-im, interf1peraed with ocof.ti,d.onal thrustn of d.e.ape:rate nrro-
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Court te .activi tic.s and ach1evemerrts. In .. e. .world r,mltlating with 

n~£1 id~=tae 1:n en age o:f pla.nning, '33 tYUdici;sl .Bevi~w b~s tail~!l to 

keep pace with the march of time e. But therQ io .. no ,gai:naayinf; the 

.:fact that the need .for a. .new ju.dioial· outlo<Jk • co:naiatent ,t"li th 

the changin,g sooia.l. philosophy t ha.rs _never been mo~e .apparent,.· 

"~ /;_ ,i r. b, 
-- -:l: ;ct. . -·· "--' 

1 5 JAN 1975 


