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I. Prologue

The child is the father of man. He is the flower of human society.
Therefore, he receives required special care and treatment. Family is the
fundamental group of society. For the full and harmonious development of
child’s personality should grow up in a family environment, in an
atmosphere of happiness, love and understanding. He should be given proper
education. Without education he could not assert his or her human rights.
Human right to education is necessary for the fullest development of human
personality and sense of dignity. A State cannot realize the human right to
development without recognizing the right to education. The education
makes all persons capable to promote understanding, friendship and
tolerance among different communities of the world. The education of the
child must be directed to the development of child’s personality, talents and
mental and physical abilities to their fullest potential. The education is
necessary to acquire the real aims and objectives of human rights. A number
of statutory provisions have been made to recognize the human right to
education and to develop quality culture in education.

Il. Provision in International Law:

The right to education has been recognized as a basic human right
and fundamental freedom in various international instruments and
conventions. The Universal Declaration of Human Rights, 1948 and the
International Covenant on Economic Social and Cultural Rights, 1966 make
elaborate provisions regarding human right to education.

Article 26 of the Universal Declaration of Human Rights, 1948 has
declared the right to education as a human right. It states that everyone has
the right to education. Education shall be directed to the full development of
the human personality and to the strengthening of respect for human rights.
The provisions of the Article are as follows:

1. Everyone has the right to education. Education shall be free, at
least in the elementary and fundamental stages. Elementary
education shall be compulsory. Technical and professional
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education shall be made generally available ankenigducation
shall be equally accessible to all on the basiseriit.

2. Education shall be directed to the full deveiept of the human
personality and to the strengthening of respechitonan rights
and fundamental freedoms. It shall promote undedatg,
tolerance and friendship among all nations, raorafeligious
groups, and shall further the activities of the téaiNations for
the maintenance of peace.

3. Parents have a prior right to choose the kihdducation that
shall be given to their children.

Article 13 of the International Covenant ocoBomic Social and
Cultural Rights, 1966 declares right to educatisra@uman right. It makes
provisions regarding primary education, secondafycation and higher
education. The provisions of the Article run asdwk:

1. The States Parties to the present Covenantmemothe right of
everyone to education. They agree that educaticll die
directed to the full development of the human peatity and the
sense of its dignity, and shall strengthen theaesfor human
rights and fundamental freedoms. They further agteat
education shall enable all persons to participffectvely in a
free society, promote understanding, tolerance faethdship
among all nations and all racial, ethnic or religiggroups, and
further the activities of the United Nations foetmaintenance
of peace.

2. The States Parties to the present Covenantmizeothat, with a
view of achieving the full realization of this righ

(a) Primary education shall be compulsory and abtél free to
all;

(b) Secondary education in its different forms, ludng
technical and vocational secondary education, sleathade
generally available and accessible to all by eagpropriate
means, and in particular by the progressive intttdao of
free education;

(c) Higher education shall be made equally acckssiball, on
the basis of capacity, by every appropriate mearts ia
particular by the progressive introduction of feskication;

(d) Fundamental education shall be encouragedtensified as
far as possible for those persons who have noivexter
completed the whole period of their primary edumati

(e) The development of a system of schools ata#ls shall be
actively pursued, an adequate fellowship systeml $iea
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established, and the material conditions of teartstaff
shall be continuously improved.

3. The States Parties to the Covenant undertakave respect for
the liberty of parents and, when applicable, leg#rdians to
choose for their children schools, other than thestablished by
the public authorities, which conform to such miam
educational standards as may be laid down or apgdrby the
State and to ensure the religious and moral edwcatf their
children in conformity with their own convictions.

4. No part of this Article shall be construed sot@ interfere with
the liberty of individuals and bodies to establishd direct
educational institutions, subject always to theeobsnce of the
principles set forth in paragraph 1 of this Articdd@d to the
requirement that the education given in such untsbihs shall
conform to such minimum standards as may be laihdaoy the
State.

I11. Constitutional Provisions:

The Constitution of India makes elaborate provisioegarding the
right to education. The members of the ConstitWeagembly of India were
attentive towards education in India because dt tihe majority of the
people were illiterate and uneducated. They werer pgnd exploited.
Education may improve the prosperity of the people the nation.
Therefore, they made elaborate provisions for ditutainder Articles 41,
45 and 46 of the Constitution.

Article 41 makes provisions regarding right to wot& education
and to public assistance in certain cases. kst follows:

The State shall, within the limits of its economapacity
and development make effective provision for segutie
right to work and to education and to public asaste in
certain cases of unemployment, old age, sickness an
disablement, and in other cases of undeserved want.

Article 45 makes provision for free and compulseducation for
children. It provides as follows:

The State shall endeavour to provide, within d@qukof ten
years from the commencement of this Constitutiorfréz
and compulsory education for all children until yhe
complete the age of fourteen years.

Under Article 46, the State is directed to promwtth special care
the educational and economic interests of the wesdetions of the people
and in particular, of the Scheduled Castes and didbe Tribes. The
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provisions of the Article states as follows:

The State shall provide with special care the etlonal
and economic interests of the weaker sectionseopéople,
and, in particular of the Scheduled Castes and the
Scheduled Tribesand shall protect them from social
injustice and all forms of exploitation.

IV. Prescription for Entrance Test:

In the case oState of A.P. v. L. Narendra Nattan attempt was
made to include the right to education in the righpersonal liberty. The
central question before the Court was, whetheretiteance test prescribed
under notification of the Government dated July 2370 for selection of
candidates in the four Medical Collages run by S8tate in the Andhra
Pradesh was justified in law.

On behalf of the respondents it was arguedsiingh test affected the
personal liberty of the candidates secured undeticl&r 21 of the
Constitution.

Delivering the decision of the Court Mittdr, held that the right to
education meant the liberty to apply for educatibhis liberty was validly
curtailed “according to procedure established by’ lay the admission test.
The learned Judge held that refusal of an apptisator admission to
Medical Collage could not be said to affect onessspnal liberty guaranteed
under Article 21. Everybody, subject to the elitiipi prescribed by the
University was at liberty to apply for admission.

Thus, the learned Judge took very restrictiverpretation of Art 21.
The life and liberty of a person has no meaningesslhe has right to
education. The learned Judge should have, therededared the right to
education as a fundamental right under Article Pthe Constitution.

In case ofrancis Coralie Mullin v. Administrator Union Tetary
of Delhf Bhagwati, J. of the Supreme Court interpreted Att.to include
the right to live with human dignity and all thabeps along with it.
Elaborating the right to life and personal libegtyaranteed under Art. 21 the
learned Judge observed:

The right to life includes the right to live with hamely the

2 A.P. v. L. Narendra NathAIR 1973 SC 2560. The case was heard by a four
Judges Bench of the Supreme Court consisting of Sikari, C.J., C.K. Mitter,
K.S. Hedge and P. Jagnmohan Reddy, JJ. Howevedgttision of the Court was
delivered by Mitter J.

® Francis Coralie Mullin v. Administrator Union Tetdry of Delhi.,AIR 1981 SC
746.
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bare necessities of life such as adequate nutritilmthing
and shelter and facilities for reading, writing asgressing
oneself in diverse form, freely moving about anding and
commingling with fellow human beings This right inde
the right to basic necessities of life and alsoriblet to carry
on such functions and activities as constitute Haze
minimum, expression of the human self.

Thus the learned Judge expanded the ambitcopk ©f Art. 21 and
held that right to life and personal liberty maylirde right to live with
human dignity which includes minimum requirements life such as
adequate nutrition, reading and writing etc. Hetkepding and writing with
right to live with human dignity but it was not atisfactory interpretation.
The Court did not declare the right to educatioa &sndamental right under
Art. 21.

InBandhua Mukti Morcha caseBhagwati, J. of the Supreme Court
extended the right to live with human dignity, teclude the educational
facilities as well. The learned Judge slightlydrie expand the scope of the
right to education and held that the right to ediocas implicit in and flows
from the ‘right to life’. He used the expressioruedtional facilities for right
to live with dignity but did not expressly recogaithe right to education as a
fundamental right under Article 21 of the Constintof Indig.

V. Right to Education as a Fundamental Right under Article 21 of the
Constitution:

In Mohini Jain v. State of Karnatakathe question of fundamental
right to education, its scope and limitation camedonsideration before the
Supreme Court. In this case the petitioner wasdabkethe management of
Medical College to deposit Rs. 60,000/- as thadwifee for the first year
and furnishes a bank guarantee respect of theofethd remaining years of
the M.B.B.S. course, for her admission.

The petitioner’s father informed the managemeat itrwas beyond
his means to pay the exorbitant annual fee of R5000/- and as a
consequence she was denied admission.

In the writ petition under Article 32 the petitianehallenged the

Ibid., at p.753.

Bandhua Mukti Morcha v. Union of IndiaJR 1984 SC 802.

Ibid at p. 811-812.

Mohini Jain v. State of KarnatakaAlR 1992 SC 1858. The case was heard by a
Division Bench of the Supreme Court consisting afd{p Singh and R. M. Sahai
JJ. However, the decision of the Court was deldvéne Kuldip Singh J.
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notification of the Karnataka Government permittitige private medical
colleges to charge such exorbitant rate.

A strong issue for consideration before thmu€ was: Is there a
‘right to education’ guaranteed to the people didnunder the Constitution?
If so, does the concept of ‘Capitation fee’ infrte same?

Speaking on behalf of the Court Kuldip Singheld that the right to
education is a fundamental right under Art. 21 e Constitution which
cannot be denied to a citizen by charging higherkidmwn as the capitation
fee. The right to education flows directly fromtigo life. The right to life
under Art. 21 and the dignity of an individual cabhbe assured unless it is
accompanied by the right to education

In support of the judgment, he referred Preamfiies. 21, 38, 39(a)
and (f) 41 and 45 of the Constitution. Highlightitlge importance of
education the learned Judge observed:

The dignity of the man is inviolable. It is theydof the State
to respect and promote the same. It is primarile th
education which brings forth the dignity to man.eTh
framers of the Constitution were aware that moranth
seventy per cent of the people, to whom they weirggghe
Constitution of India, were illiterate. They wers@hopeful
that within a period of ten years illiteracy woubd wiped
out from the country. It was with that hope thatsAd1 and
45 were brought in Chapter IV of the Constitutiodn
individual cannot be assured of human dignity umlas
personality is developed and the only way to da thao
educate him. This is why the Universal Declaratioh
Human rights, 1948 emphasizes “Education shall be
directed to the full development of the human peabty”.
Art 41 in chapter IV of the Constitution recognizas
individual’s right to educatiof.

The learned Judge emphasized the importaneelwfation for the
development of personality of the individual. Threains of the makers of
the Constitution towards people of India can bdized only by educating
people of the country. He took help from Art. 26 tfe Universal
Declaration of Human Rights, 1948 which recognizgist to education as a
human right for the development of personality gieason. Declaring the
right to education as a fundamental right under Ztthe observed:

Right to life is the compendious expression forthlise
rights which the courts must enforce because theybasic
to the dignified enjoyment of life. It extendshe full range

8 |bid., at p. 1863.
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of conduct which the individual is free to purstibe right

to education flows directly from right to life. Thight to life
under Article 21 and the dignity of an individuannot be
assured unless it is accompanied by the right tacation.
The State Government is under an obligation to make
endeavour to provide education facilities at aldéto its
citizens

The learned Judge obviously stated that tH# tig education flows
directly from right to life under Art. 21 and dedd that right to education is
a fundamental right. The learned Judge Kuldip Singly be called as a
champion in the field of right to education becaeselier no Judge could
take such a bold step in the recognition of théntritp education as a
fundamental right although many judges indirectlgcagnized the
importance of education. He took assistance from #mcient Indian
civilization, which recognizes education as onetaf pious obligations of
the human society. To establish and administer &l institutions is
considered a religious and charitable object. Edlutan India has never
been a commodity for sale.

V1. Every Child/Citizen has a Right to Free Education up to Age of
Fourteen Years:

The case dfinni Krishnan v. State of A.® decided by five Judges
Bench of the Supreme Court is milestone in the geitmn of the right to
education as a fundamental right.

In this case the important issue, whether the @atish guarantees
a fundamental right of education to its citizename for consideration
before the Supreme Court. The petitioner’s, runmmegical, engineering
colleges in the State of Andhra Pradesh, Karnatdkaharashtra and
Tamilnadu, argued that if the decision Mbhini Jain! is correct and is
followed, and is implemented by the respectiveeéS@dvernments as indeed
they are bound, to they will have to close dowrirthelleges as no other
option is left to them.

The Court by majority of 3:2 held that right to edtion is a
fundamental right under Art. 21 of the Constitutam it directly flow from
right to life. Taking assistance from Arts. 41 afdthe Court held that every
child/ citizen of this country has a right to freducation until be completes
the age of fourteen years. Thereafter, his rigledocation is subject to the
limits of economic capacity and development of $tiate.

° |bid., at p. 1864.
10 Unni Krishnan v. State of A. PAIR 1993 SC 2178.
1 Mohini Jain v. State of KarnatakalR 1992 SC 1858.
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The Court did not agree with the decision of Mohini Jain’s
casé’ in so far as it declared, “the right to educatftows directly from
right to life”. The Court questioned what the canttef this right is. How
much and what level of education is necessary tkerntize life meaningful?
Does it mean that every citizen of this country cafi upon the State to
provide education of his choice? In other wordsethbr the citizens of this
country can demand that the State provide adequateber of medical
colleges, engineering colleges and other educdtiostitutions to satisfy all
their educational needs?

To this extent the Court overruldtbhini Jain’s cas® and did not
agree with such a broad proposition.

The Court stated that the right to educatwimich is implicit in the
right to life and personal liberty, guaranteed irt. 21 must be construed in
the light of Directive Principles contained in PAftof the Constitution. The
Court referred to a number of authorities in suppafr the judgment.
Regarding the scope and ambit of the right to adlut#he Court observed:

A true democracy is one where educations is ur@ers
where people understand what is good for them ded t
nation and know how to govern themselves. The three
articles 45, 46 and 41 are designed to achievestié goal
among others. It is in the light of these Articksit the
content and parameters of the right to educationehto be
determined. Right to education understood in thatext of
Articles 45 and 41, means (a) every child/citizénthos
country has a right to free education until he ctetgs the
age of fourteen years, and (b) after a child/citiz@mpletes
14 years, his right to education is circumscribey the
limits of the economic capacity of the State andl it
developmerit

Thus, the Court in this case tried to resttie wide proposition of
the right to education. IiMliss Mohini Jain casé the Court declared the
right to education as a fundamental right takingjstance from Articles 21,
41, 45 and 46 and did not impose any limitationtloen economic capacity
and development of the State.Umni Krishnan’s cas® the Court declared
the right to education as a Fundamental Right bgrjpmeting Arts. 21, 41,
45, and 46 of the Constitution and imposed lindatithat every child/
citizen has a right to free education up to theafdeurteen years and after a

2 Mohini Jain v. State of Karnataka Karnatak®R 1992 SC 1858.
13 Mohini Jain v. State of KarnatakaIR 1992 SC 1858.

4 Unni Krishnan v. State of A.PAIR 1993 SC 2178 at p. 2232.

15 Mohini Jain v. State of KarnatakAIR 1992 SC 1858.

18 Unni Krshnan v. State of A.RAIR 1993 SC 2178.
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child/ citizen completes 14 years; his right to eation will depend upon
economic capacity and development of State. Thesidecof the Court
seems to be in consonance with the provisions bElAr26 of the Universal
Declaration of Human Rights, 1948 and Article 13thé International
Covenant on Economic Social Rights.

The Constitution (Eighty Sixth Amendment) A@)01 may be
called as a milestone Amendment in the directionclufdren's right to
education. By this Amendment Parliament has addédl& 21-A, 51- A (k)
and substituted Article 45 of the Constitution.ig&lg 21-A deals with right
to education. It provides that, “The State shativite free and compulsory
education to all children of the age of six to teen years in such manner as
the State may, by law determine”. Article 45 hasrbsubstituted by new
Article which deals with provision for early childbd care and education to
children below the age of six years. It states, tidie State shall endeavour
to provide early childhood care and education fibrchildren until they
complete the age of six years”. In Article 51- Atbe Constitution, after
clause (j) a new clause (k) has been added whm¥idas that, “A parent or
guardian is to provide opportunities to his chitdas the, case may be, ward
between the age of six and fourteen years”.

VII. The State is Bound to Afford Grant in Aid to Recognized Private
Law Colleges:

State of Maharastra v. Manubhai Pragji Va<hs a case decided by
Supreme Court relating to grants-in-aid to educatidnstitutions. In this
writ petition two prayers were made. The first mayas to direct the
Government of Maharastra to extend the grantsdnsaheme to the non-
Government Law Colleges. The second prayer was ttatbenefit of
pension-cum-gratuity scheme introduced by the Gowent for all teaching
and non teaching staff in colleges with facultieg\rts, Science, Commerce,
Engineering and Medicines should be made applicablthe staff of the
non-Government Law Colleges also.

The Court held that not extending the grant-in{aydthe State to
non Government Law Colleges and at the same tirtendig such benefit
to non Government Colleges with faculties viz. AiSsience, Commerce,
Engineering and Medicine (other professional noroveenment Colleges)
was patently discriminatory and violative of Ard &f the Constitution. The
Court, therefore, directed the State of Maharaditi@ford the grant-in-aid
to recognized private law colleges on the samer@itas such grants are
given to other faculties. Paucity of funds cannetthe ground for such
hostile discrimination, as it has no relation witie object sought to be

7 State of Maharastra v. Manubhai Pragji VashIR 1996 SC 1.
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achieved.

The Court included the right to legal edumatin Article 21 in view
of Art. 39- A of the Constitution and stated thlaistaspect never arose for
consideration in any previous occasion nor was oibs@ered inUnni
Krishna’s cas®. In the light of Article 39- A the Court indicatatiat in
order to enable the State to afford free legalaaid guarantee speedy trial a
vast number of persons trained in law are essefiti@ Court observed:

Legal aid is required in many forms and at vari@iages,
for obtaining guidance, for resolving disputes iouds,
tribunals or other authorities... The need for coniimy and
well-organized education is absolutely essentiakosing
the new trends in the world order, to meet the -g@rewing
challenges. The legal education should be able g¢etrthe
ever growing demands of the society and should be
thoroughly equipped to cater to the complexitiesthu#
different situations. Specialization in differentabches of
the law is necessary. The requirement is of suajreat
dimension, that sizeable or vast number of deditate
persons should be properly trained in differentraaes of
law, every year by providing or rendering competantl
proper legal education. This is possible only ifeqdate
number of Law Collages with proper infrastructure
including expertise law teachers and staff are lelithed to
deal with the situation in an appropriate manner.

Thus, the Court extended the right to edooaid the level of higher
education. The importance of legal aid and legaication is included in
right to life and personal liberty by interpretiAgticle 21 read, with Article
39-A. The Government was directed not to make olisoation to afford
grant-in-aid to Private Law Colleges in comparisaith other professional
private colleges like Arts, Science, Commerce, Miedi and Engineering.
The Court recognized the importance of legal edogaso that emerging
demands in various branches of law may be realizkd.Court directed to
appoint expert law teachers and to provide oth#icgnt facilities, which
may be required to the colleges and other stathefcollege. The decision
of the Court is in consonance with Art. 13 (2) (&) and (d) of International
Covenant on Economic, Social and Cultural Righ®66L which makes
provision for the secondary education, higher etlocamaterial conditions
of teaching staff and other facilities of the sdsoo

'® Unni Krshnan v. State of A.RJR 1993 SC 2178.
19 State of Maharastra v. Manubhai Pragji VashIR 1996 SC 1 at pp. 9-10.
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VII1. The Congtitution (Eighty Sixth Amendments) Act, 2001:

The Constitution (Eighty-sixth Amendment) Act, 20@day be
called as a milestone in the direction of childsenght to education. By this
Amendment Parliament has added Article 21-A, 51kAand substituted
Article 45 of the Constitution. A new Article 21-After Article 21 of the
Constitution has been inserted which has made itifte to education a
fundamental right. It provides as follows:

The State shall provide free and compulsory edocét all
children of the age of 6 to 14 years in such mamsethe
State may, by law, determine.

Further, Article 45 has been substituted by newichrtwhich deals
with provision for early childhood care and edumatto children below the
age of six years. It states that, “The State shadleavour to provide early
childhood care and education for all children utitdy complete the age of
six years”. In Article 51- A, after clause (j) awmelause (k) has been added
which provides that, “who is a parent or guardistoi provide opportunities
to his child or, as the, case may be, ward betwleage of six and fourteen
years”.

I X. TheRight of Children to Free and Compulsory Education (Rte) Act,
2009:

Nine years after the Constitution was amended tkenealucation a
Fundamental Right, the Central Government has imgited the Right of
Children to Free and Compulsory Education (RAE), A&09, on April 1,
2010. The Act makes it obligatory for State Goveents and Local Bodies
to provide free and compulsory education to evéilddrom six to fourteen
years. In short, the government can be sued foproeiding free education.

The Right of Children to Free and Compulsory EdiocafRTE) act,
2009 has 38 sections and 1 Schedule. It is divittedVIl Chapters?

The main aims and objectives of the Act is to pdeviree and
compulsory education to all the children of the teiXourteen years. It shall
extend to the whole of India except the State nfrda and Kashmir. Section
2(c) of the Act defines the expression “child”. Acding to it “child” means
a male or female of the age of six to fourteen gear

Section 2(f) defines the expression “elementary datan”.
According to it “elementary education” means thaiadion from six to
eighths class.

% The Act received the assent of the Presidenthen28" August, 2009. It was
published in the Gazette of India on August 27,200came into force on April
1, 2010.
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Section 2(n) defines “school”. According to it “sxi” means any
recognized school imparting elementary educatiahiacludes —

() a school established, owned or controlled by thpr@piate
Government or a local authority;

(i) an aided school receiving aid or grants to meetlevbo part of
its expenses from the appropriate Government or |tical
authority;

(iif) a school belonging to specified category; and

(iv) an unaided school not receiving any kind of aidrants to meet
its expenses from the appropriate Government or |tical
authority.

Chapter Il deals with right to free and compulsagucation.
Section 3 states that every child of the age ofsiourteen years shall have
a right to free and compulsory education in a rigithood school till
completion of elementary educatithNo child shall be liable to pay any
kind of fee or charges or expenses which may ptelian or her from
pursuing and completing the elementary educ&fion.

Chapter Il deals with duties of appropriate Goweent, Local
authority and parents. It states that the apprtspEovernment and the local
authority shall establish, within such area or tgnaf neighblurhood, as may
be prescribed, a school, where it is not so esfaddi, within a period of
three years from the commencement of this?Adthe Central Government
and the State Government shall have concurrenonsgplity for providing
funds for carrying out the provisions of this AtfThe Central Government
shall-
(a) develop a framework of national curriculum with thelp of
academic authority specified under Section 29;

(b) develop and enforce standards for training of teech

(c) provide technical support and resources to the &atvernment
for promoting innovations, researches, planning aagdacity
building®

No school or person shall, while admitting a chitabllect any

capitation fee and subject the child or his or jerents or guardian to any
screening proceduf@No child shall be subjected to physical punishnaent

2L Section 3(1).
22 Section 3 (2).
% gSection 6

24 Section 7(1).
% Section 7(6).
% Section 13(1).
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mental harassmeftWhoever contravenes these provisions shall béeltab
disciplinary action?®

In brief, the provisions of the Act offers a franmmWw for ensuring
qguality education, for creating infrastructure, famaking available a
sufficient number of trained teachers, and for editeg government funding
to teachers and for extending.

X. Epilogue:

From the above discussion, it is clear that varimisrnational
conventions and declarations have made legal poo&sto recognize the
human right to education and to develop educatidnabvations and
initiatives. Article 26 of the Universal Declaratimf Human Rights, 1948
and Article 13 of the International Covenant on immic Social and
Cultural Rights, 1966 have made provisions to gecxe the human right to
education and to improve quality culture in edwati

The Hon'ble Supreme Court and High Courts have qiay
significant role in developing educational standardthe country and to
recognize the human right to education. The Supi@met has declared the
right to education as a fundamental right undet Pasf the Constitution. In
the Constitution, the right to education was predidn Part IV dealing with
Directive Principles of State Policy and directdtk tState to promote
education to the people of the country.

In Mohini Jain v. State of Karnataka delivering the leading
opinion Kuldip Singh J. held that the right to edltion is a fundamental
right under Art. 21 of the Constitution which couldt be denied to a citizen
by charging higher fee known as the capitation Tdee right to education
flows directly from right to life. The right to i under Art. 21 and the
dignity of an individual cannot be assured unléds accompanied by the
right to education.

In landmark judgment dfinni Krishnan cas® the Supreme Court
overruled the principles laid down Mohini Jain cas& andexpressly held
that every child/citizen has a Fundamental Rightée education up to age
of fourteen years and thereafter his right to etlocas subject to the limits
of economic capacity and development of State.

27 Section 17(1).

% Section 17 (2).

2% Mohini Jain v. State of KarnatakalJR 1992 SC 1858.
30 Unni Krishnan V. State of A.RJR 1993 SC 2178.

31 Mohini Jain v. State of Karnatak&lR 1992 SC 1858. .
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In case ofState of Maharastra v. Manubhai Pragji Va&hihe
Supreme Court extended the right to education t l#vel of higher
education. The importance of legal aid and legaication is included in
right to life and personal liberty by interpretiAgticle 21 read, with Article
39-A. The Government was directed not to make ohisoation to afford
grant-in-aid to Private Law Colleges in comparisath other professional
private colleges like Arts, Science, Commerce, Miedi and Engineering.

The Apex Court recognized the importance of legalcation so that
emerging demands in various branches of law mayebkzed. The Court
directed to appoint expert law teachers and to igeowther sufficient
facilities, which may be required to the collegex aother staff of the
college. The decision of the Court is in consonanith Art. 13 (2) (b) (c)
and (d) of International Covenant on Economic, &oand Cultural Rights,
1966 which makes provision for the secondary edorwahigher education,
material conditions of teaching staff and otheilities of the schools. It is
submitted that teachers and other staff of theapeieducational institutions
are entitled to equal pay so as to be par with Goeent employees under
Article 39 (d) of the Constitution. It is the dubf the State to provide
facilities and opportunities to the people to awhilhe right to education.

The Constitution 86 Amendment Act, 2002 has inserted a new
article 21-A after 21 of the Constitution. It haade the right to education a
fundamental right.

After nine years, the Central Government has impleed the Right
of Children to Free and Compulsory Education (RAED, 2009, on April 1,
2010. The provisions of the Act impose an obligation the State
Government and Local Bodies to provide free andpmdsory education to
every child from six to fourteen years. In brief, @ction can be filed in the
court of law against the government for not pravigiree education.

The importance of the fundamental to education nimey
concluded in the marvelous words of Justice Kulsipgh of the Supreme
Court:

The preamble promises to secure justice "socianemic
and political" for the citizen. A peculiar featuoé the Indian
Constitution is that it combines social and ecoronghts
along with political and justiciable legal rightsThe
preamble embodies the goal which the State hagh@ee
in order to establish social justice and to make thasses
free in the positive sense. The securing of sgasdice has
been specifically enjoined an object of the Stateleun
Article 38 of the Constitution. Can the objectiviiah has

32 Stateof State of Maharastra v. Manubhai Pragji VashIR 1996 SC 1.
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been so prominently pronounced in the preamble/atidle
38 of the Constitution be achieved without prowdin
education to the large majority of citizens who dliterate.
The objectives flowing from the preamble cannot be
achieved and shall remain on paper unless the geiopthis
country are educated. The three pronged justicenped
by the preamble is only an illusion to the teaminigion
who are illiterate. It is only is the education whiequips a
citizen to participate in achieving the objectiwshrined in
the preamble. The preamble further assures theitgligi
the individual. The Constitution seeks to achidig dbject
by guaranteeing fundamental rights to each indigidu
which he can enforce through court of law if neaegsThe
directive principles in Part IV of the Constituti@re also
with the same objective. The dignity of man isailalle. It
is the duty of the State to respect and protecstree. It is
primarily the education which brings-forth the ditynof a
man. The framers of the Constitution were aware thare
than seventy per cent of the people, to whom thee w
giving the Constitution of India, were illiterat&hey were
also hopeful that within a period of ten yearstéiacy
would be wiped out from the country. It was withatthope
that Articles 41 and 45 were brought in Chapterdi/the
Constitution. An individual cannot be assured ofman
dignity unless his personality is developed andahlg way
to do that is to educate him. This is why the Unisiake
Declaration of Human Rights, 1948 emphasises "Etinca
shall be directed to the full development of themao
personality..." Article 41 in Chapter IV of the Gaitution
recognises an individual's right "to education".days that
"the State shall, within the limits of its econors&pacity
and development, make effective provision for $seguhe
right.....to education". Although a citizen canmoiforce the
directive principles contained in Chapter IV of the
Constitution but these were not intended to be npéoas
declarations’

33 Mohini Jain v. State of KarnatakaIR 1992 SC 1858.
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