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I. Introduction

Indian Penal Code, Criminal Procedure Code and Indian Evidence Act
which have its origin in the British era, as a whole encompasses Indian
Criminal Justice System. The existence of these laws even after 70
years of Independence shows that the Indian Criminal Justice System is
still a British colonial heritage. It may not be fair to condemn the whole
systetn  because, the essentials are modelled upon British law.
Nevertheless, for over a century, ages the Indian laws have been
suffering the coloniat syndrome. Therefore, a transformation to bring
the law in harmony with Human Rights, Social Justice and
Constitutional values is a necessary operation. The Penal Code needs
change to absorb the value systemn of Gandhian India and the

Constitution of the country.”

One has to look at the Criminal Justice System and the Rule of law as
side by side.The concept of rule of law as enumerated by late Professor

AV Dicey of Oxford 1s still taken with reverence for having given a
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reasonably workable definition of Rule of Law in his book “An
Introduction to the study of law of the Constitution”.’Dicey’s Rule of
Law is very essential for Criminal Justice System as the same was also
observed by the framers of Constitution, based on which they
incorporated Article 14, which says that, “The State shall not deny to
any person equality before law or the equal protection of the laws

"% Equality before law is the first step for

within the territory of India.
Criminal Justice System, if the state cannot treat its entire citizen
equally then there is no hope for criminal justice in society. And if we
can’t provide criminal justice to common people then people will lose
faith in the system and start depending on the emerging criminal

elements themselves for protection and justice.

From the ancient time the criminal justice system has done much for
the rights of the criminals, their rehabilitation and reformation, but
victim has always been the ignored part of the criminal justice system.
But now we are moving towards the victim oriented criminal justice
system. Now the steps are being taken for the rights of victim, their

participation in the criminal justice system and their rehabilitation.”

The Criminal Justice System in our country is in terrible shape. The
common impression is that the wrong men do not get into prison, but
those who should be there swiftly manages the system at considerable-
expense to keep themselves out.® President Venketaraman precisely

points out the major deficiency in our criminal law, when he says that

5Chapter [V, ELBS Edition, Macmillan Press Ltd., London, 1968.

°P.M. Bakxi, “The Constitution of India”, Universal Law Publishing Co, New Delhi.
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“The recording of conféessions by a magistrate is a meaningless farce.
Confessions should be rendered inadmissible as evidence. The accused
if he wants could plead guilty to the charge in court. A great number of
custodial deaths and brutaline would disappear if confessions are

’ 19
rendered worthless.

The foundation of every successful law requires two-things. Firstly, the
lack of scope of misinterpretation and Secondly, the provision of
safeguarding the rights of victims (either accused or sufferer of crime),
then only the said law will deliver justice in society, not in a procedural
sense but in a substantive way. The establishment of such a model
requires a great commitment trom the law makers of the land. But
instead of giving attention, our law makers since post-independence
just made committees and commissions to buy time or avoid
responsibilities. Those who are knowledgeable and aware of the flaw of
system believe that the situation is so grave that nothing less than a
drastic surgery can put the system back on track. This paper,
accordingly, seeks to check the confemporary criminal justice svstem
with the help of different provision given in statutes and how the
existing criminal justice system should be moulded in a way that it will
serve its purpose by delivering justice to the comimon people of the

countiy.
I1. Constitutional and Legal Provisions for Criminal Justice System

India became a nation under the British who arrived in the ecarly
Seventeenth Century as traders of East India Company. The Company
slowly acquires territory across the sub-continent, strictly for
commercial operations in the beginning, but gradually assumed

considerable power of governance. Considering the Muslim Criminal

* Delivered key note address on Human Rights Day on 10/12/1995.
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Article 21 of the Constitution lay down provision for protection of life
and personal liberty. It says, inter alia, “No person shall be deprived of
his life or personal liberty except according to procedure established by
law”. Here, the Constitution in one hand protects right of life and also
takes away a person’s life “according to procedure established by law™.
But, the procedure necessarily to be reasonable, fair and just.” Under
Article 21 of the Constitution, the right to speedy trial is a fundamental
requirement. A procedure prescribed by law for depriving a person of
his life and liberty cannot be termed as ‘reasonable, fair and just’,
unless it ensures a speedy trial for determination of the guilt of the
accused. Breach of this fundamental right has the potential of making
the entire prosecution liable to be quashed and closed and the accused
in all such cases will have to be declared innocent and set free. Speedy
trial 1s hence the essence of criminal trial and there can be no doubt that

a delay in trial by itself constitutes denial of justice.'®

There can, therefore, be no doubt that speedy and reasonably
expeditious trial is an integral and essential part of the fundamental
right to life and liberty provided in Article 21 of the Constitution of
India. Right to speedy trial encompasses all the states, namely the stage
of investigation, inquiry, trial, appeal, revision, and re-trial and is
applicable not only to proceeding before a court but also to police

. . . : 19
investigation proceedings.

Often it happens that after spending so many years in prison, a person
is acquitted not because there was not enough evidence on record or
because material witnesses turned hostile but because he was actually

innocent, Can the state compensate him for the lost years, for the time

Y Maneka Gandhi v. Union of India AIR 1978 SC
Y HussainaraKhatoon (111} v. Home Secretary of state of Bihar, (1980) 1 SCC 98,
¥ Madhestwardhari Singh v. State of Bihar, AIR 1986 Pat. 324
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include his or her guardian or legal heir.” But the mere definition of the
victims, do not mean that our Criminal Justice System 1s sympathetic
towards victim. After all victims do not mean the sufferer of crime it

can also be the accused as well.

Moreover, in our existing criminal justice system, victim has to suffer
daily because of crime committed against him and also because of
exploitative nature of existing system. The guilty men is lodged, fed,
clothed, warmed, lighted, and entertained in a model cell at the expense
of the state, from the taxes that the victims of crime do not attract due
attention. As stated by Justice V. R Krishna lyer in Rattan Singh v.
State of Punjab.”

“It is a weakness of our jurisprudence that victim of crime
and the distress of the dependents of the victim do not attract
the attention of law. In fact, the victim reparation is still the
vanishing point of our criminal law. This is the deficiency in

the system, which must be rectified by the legislature”.
1V. International Scenario

Perhaps realising the gravity of the problem, the United Nation General
Assembly (UNGA) in 1985 adopted a “Declaration of the Basic
Principles of Justice for the victim of Crime and Abuse of Power”.*
The declaration envisages the basic norms to be adhered to for the
recognition of wvictim’s right to information and treatment,
consideration of their views, restitution and compensation and the

- . . . ot . .
provision of the victim’s service.” To ensure that the victims are not

neglected by the society, 7™ United Nations on Prevention of Justice to

SRatan Singh v. State of Punjab, (1979) 4 SCC 719.

* Luca Zender, “Victims™ 1207-40, p. 1208 Mike Maurieet a/ (ed) The Oxford
Handbook of Criminology: (Oxford: Clarendon Press, 1994).

5(1985) 39 YUN 743.(General Assembly Resolution 40/34, 29" November, 1985).
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Victims of Crime and A ‘use of Power gave a compensation definition

2526

of “Victims of Crime™” to ensure that victims are adequately protected,

compensated and rehabilitated.

When one examines the role of the victim in the criminal justice
system, especially in the countries that follow the adversarial system, it
appears that the society seeks to sympathize with the victim, but does
not consider it important enough to give victim a role in the prosecution
of the crime committed against him or her.’ In fact there would
normally be no need for victim participation, if the State and its
instrumentalities consider it to be their bounden duty to get offender
punished. However, what is seen in actual practice is that prosecution is
conducted in most of the states in an inefficient and indifferent manner
due to political appointment of prosecutors despite the regular efforts
by Central Government for entrusting the task to regular cadre of
prosecuting officer of State with the result that high percentage of cases
ends in acquittal. This failure to get the offender punished for their
crime on the one hand generate contempt towards the state and its
Criminal Justice System, and on the other hand compel the victim to
look for extra legal avenues to settle his score with the offender.?®
Thus, in the light of above given perspective, there is analarming need
for reviewing the existing provision relating to position of victim and

their rights.

The role of the victim is just like a viewer in entire criminal justice

system and in most of the cases victim is just called as a witness to that

*penal Code of California, (USA) 1873, Section 679.01(b) Gould’s Penal Code
Handbook of California. (2002), p. 256.

7 M.L. Kalicharan&Dr. T. R. Maruthi. The role of the victim in the Indian Criminal
Justice system, Vol. [1I Cr. L. J. (2011), 235.

#]S. Rahawat, “Victim Particpation in Criminal Justice System”, Vol.I Cr. L. J.
(2012), 56.
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offence and nothing more, even though the victim is the person who
suffers the physical, mental, emotional, and economical impairment in
the whole process. Many reforms canvassed for improving the criminal
Justice advocates a victim orientation to criminal justice administration.
‘Victim-orientation’ includes greater respect and consideration towards
victims and their rights in the investigative and prosecution processes,
provision for greater choice to victims in the trial and disposition of the
accused, and a scheme of reparation/compensation particularly for

. . . 29
victims of violent crimes.

Despite of various committee recommendations that there is a need of
necessary and immediate action for the protection of victim, our entire
legislation of criminal justice system talks about the protection of
accused persons and in order to protect the accused, few rights were
also given to the victims of crime (sufferer of the crime).This proves
that the right of the victim has always been seen in respect of the
accused person. Victim of crime has to face two problem
simultaneously, namely, firstly pain from the crime and secondly from
the justice delivery system where the victim is just the spectator of the

whole scene.

Criminal justice came to comprehend all about crime, the criminal, the
way he is dealt with, the process of proving his guilt and the ultimate
punishment given to him. The civil law was supposed to take care of
the monetary and other losses suffered by the victim. Victims were
marginalised and the State stood forth as the victim to prosecute and
punish the accused.’’State treating itself as victim cannot be taken as a

shield by state for not evolving the concept of victimology, rather it

* K 1. Vibhte: Criminal Justice: A Human Right Perspective, 362 (first Edition 2004,
Eastern Book Company)

* “Yictim under the Existing Criminal Justice System — From the Malimath
Committee Report”
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their powers. Even today, section 25 of the Indian Evidence Act, “No
confession made to a police officer shall be proved as against a person
accused of any offence”, remains in force. But the government and the
police academies pursue a policy of sanitizing the police to a better

treatment of victims.>'

Primarily, police officer often refuse to write First Information Report
(FIR), but the Code of Criminal Procedure talks about few remedies
like one can go to the Superintendent of Police and if SP also refused to
write FIR than in that case one can go directly to the Judicial Officer
presiding in that particular territorial jurisdiction and magistrate may

direct the police officer if magistrate thinks fit.
V. 1I. The Process of Investigation and the Role of Victim

Investigation is done by the respected police officer of that particular
police station where crime is being committed.”® In the investigation
procedure, victim just act as an informant to the police officer. If we
look at the definition of investigation given in section 2(h) and the
provisions relating to process of investigation given in chapter XII of
Criminal Procedure Code along with the definition given by the
Supreme Court in the case of H. M. Rishbud v. State QfDeihiﬁ, it is
clear that there is no reason why the police cannot involve the victim in
the process of investigation. In fact, assistance of victim might help the
police in the process of Investigation because, it is the victim who first
witness to prosecution and it is victim who knows the occurrence very

well.

' K.. Choockalingam, measures of Crime Victim in the Indian Criminal Justice

System, (153" October, 2016} http:/www.unafei.or.jp/english/pages/RMS/No§ | .htm
32gection 154 of the Code of Criminal Procedure, 1973.
PAIR 1995 SC 196.
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The Malimath Committee Report suggests that the victim should play
an active part during investigation. The victim can assist the
mvestigation in finding the offender and in collecting cvidences to
prove the commission of the offence by the criminal. The committee
also suggest that the victim should be allowed to offer suggestions with
respect to the investigation and should be given the power to move the
court for appropriate direction, to ensure proper investigation of the

3
case. 4

V.IIL. Rights of the Victim at Judgement

After the pronouncement of the judgement in a criminal case victim has
no active role to play in the existing criminal justice system. The victim
should be given the following rights after the judgement for the

complete justice with victim.*

a) Compensation to victim — This is an important right of victim,
at pronouncement of the judgement, i.e. victim has right to get

compensation.

According to provision given under section 357(3) of the Code of
Criminal Procedure, the court is empowered to award compensation for
loss or injury suffered by a person, even in cases where f{ine does not

form a part of a sentence.*®

Courts in India, however, have hardly resorted to these statutory
provisions to compensate victim of crime. The Supreme Court of India

in Harikishan& State of Haryana v. SukhbirSingh‘” also observed that

*Id at 33.

Id at 4.

*Section 357(3) of Cr. P. C.
*(1998) 4 SCC 551.




courts in India have seldom invoked section 357, Cr. P. C., to

compensate victims of crime. It Observed:

“It is an important provision but cowrts have seldom
invoked it. Perhaps due to ignorance of the object of it — It
mav be noted that this power of courts to award
compensation is not ancillary to other sentences but it is in
addition thereto. This power was intended to do sonething
to reassure the victim that he or she is not forgotten in the
criminal justice system. It is a measure of responding
appropriately to crime as well as of reconciling of the
victim with the offender. It is, to some extent, a constructive
approach to crimes. It Is indeed a step forward in our
criminal justice syvstem. We, therefore, recommend 1o all
courts to exercise this power liberally so as to meet the end

of justice in a berter way”

b) Victim’s Right to file appeal — Before the enactment of the
Criminal Procedure (Amendment) Act, 2008 victim was an
ignorant part of Criminal Justice System. Victim role was
limited only to the filling of the FIR or the complaint and after
that he had no active role to play. Even if the judgement of
acquittal is passed in the case, he had no right to challenge the
decision of the court and under section 378 of the Code the right
to file the appeal against the judgement of acquittal was limited

to state, which is also subject to the Icave of High Court.”

The Malimath Committce has also recommended for the insertion of
provision in the Code providing the victim’s right to appeal in the

following words:

Fgection 378(3) of Code of Criminal Procedure. 1973,
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victim compensation fund to be administered by the legal services

authority.

Today the victim is harassed by the crime and also from the system of
justice delivery, and the State has to work on both part of problem, as it
is state’s duty to maintain law and order; and to make justice delivery ‘

system easily accessible to common people.

VLII Changes in Investigation

The Malimath Committee has also talked in length about the ‘changes
in investigation processes’. There are few recommendations which must
be adopted immediately by the Government of India, these are, infer

alia,
-Investigation wing to be separate trom Law and order wing;

- Removal of difference between cognizable and non-cognizable and

compulsory registration of all crime;

-Audio/video recording of statements of witnesses, |
-dying declarations and confession to be mandated by law:

VL. II1. Strengthening the Prosecution System ‘

Outside the investigation system it is the prosecution which is weakest |
in the entire criminal justice delivery system. There is no proper j
codification of the provision for the appointment of public prosecutor.In 1
most of the situation it is found that the public prosecutor has affiliation ‘
from political parties, which need to be change and there is a need to

provide a central legislation for the appointment of public prosecutor in |

whole country. ‘

VLIV. Sentences and Sentencing ‘
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The provision for sentencing and sentences for the offence is given
under the Indian Penal Code, 1860. The Act was passed in the year
1860 and the punishments at that time were awarded according to
society of nineteenth century. Today we live intwenty-first century, but
still we are guided by the same colonial law, where the punishment
awarded is also not according to today’s society. Therefore, there is the

tremendous need to bring the changes in awarding the punishments.
VII. Conclusion

Thus, at last it is submitted that the continuous changing nature of
Indian society, the lengthy procedure in dispensing justice to common
citizens, the continuance of draconian law and the continued negligence
towards victims and their rights, reflects that, now the time has come
where India needs to get rid of its colonial baggage and start working
towards the evolution of victimology. Though few rights have been
granted to the victims but still a lot needs to be done to recognize the
victims’ rights and to ensure their participation in the criminal justice

delivery system.
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