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I. Introduction

Under the Indian legal system, the concept of [Rulititerest
Litigation has been said to have been borrowed filmenAmerican system
of Public Interest Lavi.However, in U.S.A. it has been invoked largely for
the purpose of improving the life conditions of tB&acks and ensuring
human rights to them. It was initiated for the Hénaf a class of people,
who had been denied their constitutional and leighkts because they were
unable to have access to the Courts on accourthedf $ocio-economic
disabilities. The main reason for the growth of [Rulmterest Law in U.S.A.
was the failure of administrative agencies to mopiblic interest. In India,
the concept of Public Interest Litigation was ingdkto represent genuine
cases of downtrodden masses of our society bdferedurt. It is essentially
a social action covering a variety of rights andnisler than as used in
U.S.A? The passage of time has infused changes in itkimgrespecially
in the common law based systems. The moulding @fctimcept of Public
Interest Litigation as a weapon of social dynanfies been used by the
judiciary in India after the emergency.

Public Interest Litigation has been called a vesgful tool, having
great educative value and improving future decisimking? As observed
by Justice P.N.Bhagwati-

The judiciary has to play a vital and importanirabt only
in preventing and remedying abuse and misuse oépbut
also in eliminating exploitation and injustice. Fthis

Assistant Professor, Department of Law, Univgrsif North Bengal, Raja
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Opinion expressed by Rajeev Dhavhaw as Struggle: Public Interest Law in
India, 36:3 JILI (1994) Page 302: P.M. BaksRijblic Interest Litigationp. 4
(2™ Edition 2004): S.K. SarkarPublic Interest Litigations and Public
Nuisancesp.13 (£' Edition 2002).

There is also a view that the idea came fractio popularisof the Roman
jurisprudence which allowed court access to evéiigen in matters of public
wrongs- Dr. |.P.Masseydministrative Lawp. 277 (4 Edition 1995)

It is a socio-economic movement by the judiciand one of the strategies to
impart legal services to the poor. Unlike Publitehest Litigation in U.S.A. and
Canada, Public Interest Litigation in India wagiated by the judiciary.

* Justice J.S.Vermdhe Constitutional Obligation of the Judiciar§1997) 7 SCC
(Journal) 1
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purpose it is necessary to make procedural inn@mvatin
order to meet the challenges posed by this newabkn
active and committed judiciary. The summit judigian
India, keenly alive to its social responsibility dan
accountability to the people of the country, hdmedated
itself from the shackles of Western thought, made
innovative use of the power of judicial review, ded new
tools, devised new methods and fashioned new giestéor
the purpose of bringing justice for socially and
economically disadvantaged groups...During theftast or
five years however, judicial activism has openedaupew
dimension for the judicial process and has givew hepe

to the justice starved millions of Indians.

The social politics that led to this initiation et just be traced to a
seeming crisis of conscience amongst judges who ref@ined from
accepting judicial review of administrative detentiduring the emergency.
It was a part and parcel of a deeper crisis inuhedy discourse of the
Indian State. Indian socialism had perjured itsaliny times over. An
alliance of protest and thinking was overdue, batimongst India’s
extremely “articulate middle class intellectualswell as the disadvantaged
whose cause some of them espodsed.

No sooner was the Constitution promulgated, whemdltads,
whose property had been taken away by agrariammefegislation, moved
the courts to demand just compensation. This mxduit a tussle between
the judiciary and the legislature, resulting in muous amendments of the
Constitution. The judgment iGolak Nath’scasé sent a shock wave in the
minds of the legislature and they reacted spontasigdo it® The judiciary
was quick to react and lay down that the Parliantexst wide powers of
amending the Constitution but such was not unlichéad does not include
the power to destroy or abrogate the basic streaifithe Constitution.

The Emergency witnessed large-scale violations of basic rigtits o
life and liberty. These were facilitated by the @n@ent of a draconian
statute, the Maintenance of Internal Security ASISA) and suspension of
basic fundamental rights. An overwhelming numbeHigfh Courts ensured

Justice P.N.Bhagwatfocial Action Litigation: The Indian Experiengeoted in

Janata Dalv. H.S.ChowdharAlR 1993 SC 892 at 908

® Rajeev Dhawarl,aw as Struggle: Public Interest Law in Ind26:3 JILI (1994)
Page 302

" Golak Nathv. State of PunjatAIR 1967 SC 1643

8 The Constitution (Twenty-fourth Amendment) Ac871

°® Keshavananda Bharati. State of KeraldAIR 1973 SC 1461

0 National Emergency declared orf"2Bine 1975
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that the State scrupulously followed the termstaf tetention law. This
obvious approach was however reversed by the Sepfeourt inA.D.M.
Jabalpurv. Shivakant Shuktawhich granted virtual immunity to any action
of the executive affecting the life and libertytbé citizen.

The aftermath of the emergency left behind seerioghtradictory
traditions. Apart from the cacophony of electoralitics, people were weary
of the theory of law and social change where ttaeSand the regulatory
agencies had more power and less judicial contithiont any productive
value. It was top-heavy and cheated the people diimg promises, which
were fulfilled to the extent that they filled thegkets of administrative and
political intermediaries, who pocketed the dividenof welfare’? If the
judiciary was to gain any ground, it would havedthink its position in the
constitutional apparatus of governance as weltsabasic juristic approach.
The vigorous growth of Public Interest Litigatiorasvin some measure a
reaction to the criticism of the judiciary’s rolé ending support to the
atrocities of the government during the emergency.

1. Evolution of PIL in India

The seed of the concept of Public Interest Litigatiere initially
sown in India by Justice V.R.Krishna Ilyer (withoatssigning the
terminology) inMumbai Kamgar Sabha. Abdulbhai'® when he observed
as follows-

Our adjectival branch of jurisprudence, by and dargeals
not with sophisticated litigants but the rural paitie urban
lay and the weaker societal segments for whom ldivbe
an added terror if technical misdescriptions arficidgmcies
in drafting pleadings and setting out the caude-titeate a
secret weapon to non-suit a part. Where foul ptaghisent,
and fairness is not flouted, latitude is a grac@roicessual
justice. Test litigations, representative actiopsy bono
public and like broadened forms of legal proceedingsrare
keeping with the current accent on justice to thenmon
man and a necessary disincentive to those who tgish
bypass the real issues on the merits by suspeanhcel on
peripheral procedural shortcomings.

' AIR 1976 SC 1207

2 This situation is presently mitigated by the riaiss clause dflaneka Gandhi's
case and the legislative efforts made by enactiegRight to Information Act,
2005

* AIR 1976 SC 1455
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The terminology Public Interest Litigation was caihby Justice
P.N.Bhagwati inFertilizer Kamgar Unionv. Union of Indid* where the
guestion was whether the workers in a factory owngdhe Government
could question the legality and/or validity of thale of certain plants and
equipments of the factory by the management. He tise expression of
epistolary jurisdiction and observed-

Public Interest Litigation is a part of the process
participate justice and standing in civil litigaticof that
pattern must have liberal reception at the judid@r-steps.

This innovative approach of the judiciary startethghg momentum
day by day, expanding its branches in the cosm&aubfic Interest litigation
and strengthening its roots firmly in the Indiadigiary and fully blossomed
with fragrant smell inS.P.Guptav. Union of India®> wherein it was
observed-

..... whenever there is a public wrong or publizigjcaused
by an act or omission of the State or public autherhich

is contrary to the Constitution or the law, any rbemof the
public acting bonafide and having sufficient interest can
maintain an action for redressal of such public ngror
public injury. The strict rule of standing whichsists that
only a person who has suffered a specific legalrjngan
maintain an action for judicial redress is relaged a broad
rule is evolved which gives standing to any memifethe
public who is not a mere busy-body or a meddlesome
interloper but who has sufficient interest in tlegeeding.

The meaning of public interest as given 8troud’s Judicial
Dictionary*® is-

Public Interest-A matter of public or general ietgr does

not mean that which is interesting as gratifyingiasity or

a love of information or amusement; but that in abha

class of the community have a pecuniary interassome

interest by which their legal rights or liabilitiase affected.

In Black’s Law Dictionary’ the meaning of public interest is as under-

14 AIR 1981 SC 344

15 AIR 1982 SC 149

6 Volume 1V, 4" Edition quoted inJanata Dalv. H.S.ChowdhanAIR 1993 SC
892 andStatev. Union of IndiaAIR 1996 Cal 181

17 g" Edition quoted inJanata Dalv. H.S.ChowdhanAIR 1993 SC 892 an8tate
v. Union of IndiaAIR 1996 Cal 181
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Public Interest-Something in which the public, the
community at large, has some pecuniary interessoone
interest by which their legal rights or liabilitiese affected.

It does mean anything so narrow as mere curiositgs the
interests of the particular localities, which may &ffected
by the matters in question. Interest shared byzens
generally in affairs of local, State or Nationalvémment.

The expression ‘litigation” means a legal actiorcluling all
proceedings therein initiated in a Court of law floe enforcement of right
or seeking a remedy. Therefore, lexically the esgimn “Public Interest
Litigation” means a legal action initiated in a dowf law for the
enforcement of public interest or general interasivhich the public or a
class of the community have pecuniary interestaones interest by which
their legal rights or liabilities were affect&d.Public interest litigation
contemplates legal proceeding for vindication orfomement of
fundamental rights of a group of persons or comtyuahich are not able to
enforce their fundamental rights on account ofrtihetapacity, poverty or
ignorance of law?®

In Bandhua Mukti Morcha. Union of Indid® the ambit and nature
of Public Interest Litigation was explained as-

Public Interest Litigation is not in the nature adversary
litigation but it is a challenge and an opportunity the

Government and its officers to make basic humahtsig
meaningful to the deprived and vulnerable sectioihthe

community and to assure them social and econorsicgu
which is the signature tune of our Constitution.

The object of Public Interest Litigation has beexplained in
People’s Union for Democratic RightsUnion of Indi&* as follows-

We wish to point out with all emphasis at our comohéhat
public interest litigation which is a strategic aofithe legal
aid and movement and which is intended to bringiges
within the reach of the poor masses, who constttitdow
visibility area of humanity, is a totally differetind of
litigation which is essentially of an adversary retwier
where there is a dispute between two litigatingiesr one
making claim or seeking relief against the othed #imat
other opposing such claim or resisting such rekafblic

18 Janata Dalv. H.S.ChowdhunAIR 1993 SC 892

19 Subhash Kumar. State of BihaAIR 1991 SC 420
20 AIR 1984 SC 802

21 AIR 1982 SC 1473 at 1476
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interest litigation is brought before the Court riot the

purpose of enforcing the right of one individualaemgt

another as happens in the case of ordinary lingabut it is
intended to promote and vindicate public interesticiv

demands that violations of constitutional or legghts of

large numbers of people who are poor, ignorantnog i
socially or economically disadvantaged positionusthanot

go unnoticed and unredressed. This would be ddisteuaf

the Rule of Law which forms one of the essentiésents
of public interest in any democratic form of Govaent.

The scope of Public Interest Litigation has beathir explained by
the Supreme Court in the following words:

This is an innovative strategy which has been eadliay
the Supreme Court for the purpose of providing easess
to justice to the weaker sections of Indian hunyaaitd it is
a powerful tool in the hands of public spirited iiduals

and social action groups for combating exploitatemd

injustice and securing for the under-privilegedrsegts of
society their social and economic entitlementss & highly
effective weapon in the armoury of the law for tdag

social justice to the common m&n.

In the traditional adversarial system, the lawyefreach party are
expected to present contending points of view @bénthe judge to decide
the issue for or against a party. In Public Intetéggation, there are no
winners or losers and the mindset of both the lasvgan be different from
that in ordinary litigation. The Court, the partiasad their lawyers are
expected to participate in resolution of a givemlguproblem. This was
explained by the Supreme CourtDn. Upendra Baxi. State of U.P? as-

It must be remembered that this is not a litigatainan
adversary character undertaken for the purposeolofirty
the State Government or its officers responsibtariaking
reparation but it is a public interest litigatiomish involves
a collaborative and cooperative effort on the parithe
State Government and its officers, the lawyers appe in
the case and the Bench for the purpose of makimgahu
rights meaningful for the weaker sections of thecwnity.

22 gstate of H.P v. A Parent of a Student of Medical College, Shi(ila85) 3 SCC
169
%3 (1986) 4 SCC 106 at 117
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In Sheela Barsev. Union of Indig*, the Supreme Court while
distinguishing Public Interest Litigation with thaf a traditional dispute-
resolution mechanism held-

The proceedings in a Public Interest Litigation ,are
therefore, intended to vindicate and effectuate phblic
interest by prevention of violation and the rights,
constitutional or statutory, or sizeable segmenitsthe
society, which owing to poverty, ignorance, socéald
economic disadvantages cannot themselves assequged
often not even aware of those rights. The techniglie
public interest litigation serves to provide an eeffve
remedy to enforce these group rights and interests.

In P.V.Kapoorv. Union of Indi&’ it was observed as follows-

Public Interest Litigation is a new brand of litiggan which

is not meant to be adversarial in nature. It i€nded to
vindicate public interest where fundamental aneotights

of people who are poor, ignorant or are in a shciat
economically disadvantageous position, go undressed
Public Interest Litigation is meant to be a co-@pee and
collaborative effort of the parties and the Courtsecure
justice for the poor and the weaker sections of the
community.

I1. Procedure of Entertaining Public Interest Litigation

Public Interest Litigation is a socio-economic moeat generated
by the judiciary to reach justice especially to theaker sections of the
society for whom even after two and a half decadesdependence justice
is merely a teasing illusion. In other words itaidong-arm strategy of the
judiciary to reach justice to those who due to s@zonomic handicap
cannot reach the doors of the courts. Therefors, atjudge-led and judge-
induced strategy and represents high bench-majudidial creativity and
sensitivity to the weak and vulnerable. In Indigspiration to the court for
the development of this strategy came from the wdiich a judge takes to
defend the Constitution wherein socio-economicigesand equal access to
court are the prime principles. It is also an imstent to give effect to the
lofty ideals enshrined in the Preamble of the IndZonstitution and mete
out justice, liberty, equality and fraternity teethitizens of India. Thus, this
innovative strategy while providing easy accesgusiice to the weaker
sections of Indian society also provides a powetfwl in the hands of
public spirited individuals and social action greugor combating

24 AIR 1988 SC 2211
% 1992 Cri LJ 128
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exploitation and injustice and securing for the enmpdivileged segment of
society their social and economic entitleméhts.

Public Interest Litigation envisages the following:

(a) a court action by an individual or a groupirafividuals belonging
to a community or an indeterminate class againsicaministrative
wrong, remotely or equally affecting the members thiat
community or class; and

(b) a court action by a public spirited citizem,aobody devoted to the
public cause, to vindicate the rights of individdjagroups, or even
the public at large, against administrative wronigsugh the person
or body undertaking the court action may not hawffesed any
injury.?’

It is a collaborative effort between the petitigneourt and the
government and its instrumentalities to make sec@Aomic rescue
programmes for the disadvantaged and deprived;ngakimeaningful and
worthy for them, and is one of the most effectine anportant device used
by the judiciary for social dynamics in India.

The judiciary has adopted some procedural innoratiovhile
entertaining Public Interest Litigation. They are:

(i) relaxing the doctrine of locus standi- The principle oflocus
standipresupposes the presence of a person or bodysufiigewho suffered
a legal injury. It may also be taken to mean allegpacity to challenge an
act, an order or a decision. Further, the issugedamust be a justiciable
issue. An issue is justiciable when it can be reblthrough judicial
process. This rule of private law adjudication ve#so applicable to public
law adjudication. The only exception was in theecafhabeas corpusThis
writ is issued to liberate a person from illegalesition. The person held in
such illegal detention may not be in a positionntove the court and
therefore a stranger or friend is givlegus standio move the court for such
a writ.

The rule oflocus standiwas based on sound policy. The concept of
locus standiis being liberalised and the scope of the conégpbeing
expanded day to day. The liberalization of the nflocus standicame out
of the following considerations:

(a) to enable the court to reach the poor andligedvantaged sections
who are denied their rights and entitlements,

% Dr. I.P. MasseyAdministrative Lawp. 277 (4 Edition 1995)
27 M.P. Jain and S.N. JaiRrinciples of Administrative Lawp. 497 (4 Edition
1986)
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(b) to enable individuals or groups of people tise matters of
common concern arising from dishonest or ineffitigavernance,
and

(c) to increase public participation in the pracesf constitutional
adjudicatiorf®

In Fertilizer Kamgar Unionv. Union of India?® where the
terminology of public interest litigation was uséat the first time, the
Supreme Court held-

We have no doubt that in competition between Coants$
streets and dispenser of justice, the rule of lavstrwin the
aggrieved person for the law Court and wean himmftbe
lawless streets. In simple termlcus standi must be
liberalised to meet the challenges of the timdisi jus ibi
remediummust be enlarged to embrace all interests of
public minded citizens or organisations with sesiconcern

for conservation of public resources and the dimecand
correction of public power so as to promote jusiitats
triune facets.

Justice V.S. Deshpande has tried to bring out istendtion between
standing and justiciability as thus-

Standing is needed to get an entry for hearing lopuat,
justiciability is required if the petition if thegfition is not to
be thrown out as not suitable for adjudication.

While talking about the relaxation of the rulelofus standiJustice
P.N.Bhagwati has remarked $1P.Guptav. Union of Indid" as-

Procedure is but a handmaiden of justice and thsecaf
justice can never be allowed to be thwarted by any
procedural technicalities.

(ii) treating letters as writ petitions and letters being addr essed
to individual judges, developing the idea of epistolary jurisdiction-The
letters addressed to the Judges of the Supremet Gahlighting any
suffering or grievances have been converted inib petitions on the logic
that Article 32(1) of the Constitution does not sasyto ‘who’ shall have the
right to move the Supreme Court, nor does it saymMmat’ proceedings. The

% g.p. SatheJudicial Activism in India p. 202 (i Edition 2002). See also
Supreme Court Advocates-on-Record Associatiddnion of India2015 AIR
SCW 5457

2 AIR 1981 SC 344

%0 Justice V.S. Despandgtanding and JusticiabilityL3 JILI (1971) Page 153

¥ AIR 1982 SC 189
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expression ‘appropriate proceedings’ is too wide] ao moving the Court
through a letter can be appropriate proceedingausecit would not be right
to expect a person actiq@yo bono publicoto incur expenses for having a
regular writ petition prepared by a lawyer. It Hasbe appropriate not in
terms of any particular form, but appropriate widierence to the purpose
of the proceedings.

However, there has been a change of such methodeguathr writ
petitions are filled. As observed by Justice Pathak

It is only comparatively recently that the CoursHeegun to
call for the filing of a regular petition on theitker >

This form and procedure of entertaining lettersvas petitions has
been supported by Justice P.N.Bhagwati when hegdxse

If the Court were to insist on an affidavit as adition of
entertaining the letters the entire object and gsepof
epistolary jurisdiction would be frustrated becauseast of
the poor and disadvantaged persons will not be takieve
easy access to the Court and even the social agtarps
will find it difficult to approach the Court

(iii) suo motu intervention by the Judges- Suo motuntervention
by the Judges are directed to check a continuingelof power by the
executive especially in allegation of atrocity orttire in police custody or
jail.

(iv) adoption of non-adversarial procedure of justice and
appointment of commissioners for fact-finding- The reason for the
disapproval of the adversarial procedure for puiblierest litigation matters
are that it sometimes leads to injustice where ghgies are not evenly
balanced in social or economic strength due todifculty in getting
competent legal representation and due to thelityatd produce relevant
evidence before the codftThe Supreme Court has sometimes appointed a
District Judgé, a professor of laWf, a journalist, an officer of the Court, an
advocat®, and sometimes a social scierifisis a commissioner, for the

% Bandhua Mukti Morchas. Union of IndiaAIR 1984 SC 802: Such was also
done inNeeraja Chaudhary. State of M.PAIR 1984 SC 1099

% M.C.Mehtav. Union of IndiaAIR 1987 SC 1086

3 Justice P.N.Bhagwati iBandhua Mukti Morcha. Union of IndiaAIR 1984 SC
802

% Kamla Devi Chattopadhyay. State of PunjatAIR 1984 SC 1895Sheela Barse
v. Union of IndiaAIR 1986 SC 1773

% CommonCausev. Union of India(2014) 6 SCC 552

37 Sunil Batrav. Delhi AdministrationAIR 1980 SC 1579Bandhua Mukti Morcha
v. Union of IndiaAIR 1984 SC 802
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purpose of carrying out an enquiry or investigatiord making a report to
the Court.

[11. Misuse and Safeguards While Entertaining Public Interest
Litigation

Where a group of people is small and is not likedlyhave any
organized strength to make itself felt politicallydicial process is preferred
through Public Interest Litigation, which has byancome to be accepted as
a new method by which, to some extent, public irgican be redressed or
the Government, its agents or instrumentalities pelad to do their own
duty in the interest of the citizen. This exercigethe courts is aimed to
serve the cause of justice and wean the people fraaythe lawless street
and bring them to the court of law-to maintain roféaw>°

However, the judiciary has sounded a note of cautihile
entertaining Public Interest Litigation as a weapdore often than not, the
Courts are confronted with frivolous petitions e tlitigants wearing the
mantle of Public Interest Litigation. It is only grab for them. Many
rumour-mongers and mischief-makers are making thay into the portals
of justice in the name of Public Interest Litigatid he prophecy that Public
Interest Litigation is Publicity Interest Litigatiohas to be proved wrong.
The streams of justice have to be kept pure andlluned. The Court has a
duty to insist that the public interest litigatide free from political
motivation, lest the Court itself may be caughiruthe political vortex.

In S.P.Guptav. Union of India}° Justice P.N.Bhagwati has observed
as follows-

But we must hasten to make it clear that the imlial who
moves the Court for judicial redress in cases «f Knd
must be actindponafidewith a view to vindicating the cause
of justice and if he is acting for personal gainpoivate
profit or out of political motivation or other oblie
consideration, the court should not allow itself be
activised at the instance of such person and nejesttrhis
application at the threshold, whether it be in finen of a
letter addressed to the Court or even in the formegular
writ petition filed in Court.

In State of H.P v. A Parent of a Student of Medical College, Shimla
*I the Supreme Court observed-

3 people’s Union for Democratic RepublicUnion of IndiaAIR 1982 SC 1473

39 Dr. Justice A.S.Anand?ublic Interest Litigation as Aid to Protection dfiman
Rights (2001) 7 SCC (Journal) 1

0 AIR 1982 SC 149

1 (1985) 3 SCC 169
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Public interest litigation is a weapon which hasised with

great care and circumspection and judiciary hasbeo

extremely careful to see that under the guise drfessing a

public grievance, it does not encroach upon theergph
reserved by the Constitution to the executive ahd t
legislature.

In Sachidanand Pandey State of West Bendathe Supreme Court
indicated in clear terms as to when the Court shtedve aside procedural
shackles and hear public interest petitions as-

It is only when Courts are appraised of gross tviataof
fundamental rights by a group or a class actiorwben
basic human rights are invaded or when there are
complaints of such acts as shock the judicial cense that
the Courts, especially this Court, should leavedesi
procedural shackles and hear such petitions arehexts
jurisdiction under all available provisions for redying the
hardships and miseries of the needy, the underddgle
neglected. | will be second to none in extendinip lnehen
such help is required. But this does not meanttietioors
of this Court are always open for anyone to walklins
necessary to have some self-imposed restraint daicpu
interest litigants.

The same view has been reiteratedSuwbhash Kumav. State of
Bihar ** wherein the Supreme Court observed-

Personal interest cannot be enforced through tbeeps of
this Court under Article 32 of the Constitutiontire garb of
public interest litigation. Public interest litigan
contemplates legal proceeding for vindication or
enforcement of fundamental rights of a group ofspes or
community which are not able to enforce their fundatal
rights on account of their incapacity, poverty gnarance
of law. A person invoking the jurisdiction of thiSourt
under Article 32 must approach this Court for the
vindication of the fundamental rights of affectedrgons
and not for the purpose of vindication of his pee@rudge
or enmity. It is the duty of this Court to discogeasuch
petitions and to ensure that the course of jusisceot
obstructed or polluted by unscrupulous litigantdroking

2 AIR 1987 SC 1109; Also séeamsharan Autyanuprasi Union of IndiaAIR
1989 SC 549
* AIR 1991 SC 424
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the extraordinary jurisdiction of this Court for rpenal
matters under the garb of the public interestdiiign.

The case oflJanata Dalv. H.S.Chowdhury” is an example of
misuse of Public Interest Litigation by an advodatewhich the Supreme
Court strongly observed-

It is depressing to note that on account of suampery
proceedings initiated before the Courts innumeralalgs
are wasted which time otherwise could have beentdpe
the disposal of cases of the genuine litigantsughowve are
second to none in fostering and developing the yewl
invented concept of PIL and extending our long arin
sympathy to the poor, the ignorant, the oppressedthe
needy whose fundamental rights are infringed anthted
and whose grievances go unnoticed, unrepresentdd an
unheard; yet we cannot avoid but express our opittiat
while genuine litigants with legitimate grievancetating to
civil matters involving properties worth hundredd o
millions of rupees and criminal cases in which pass
sentenced to death facing gallows under untold yagom
persons sentenced to life imprisonment and kept in
incarceration for long years, persons sufferingmfrthe
undue delay in service matters, Government or t&iva
persons awaiting the disposal of tax cases whdrage
amounts of public revenue or unauthorised collectibtax
amounts are locked up, detenus expecting theiasel&rom
the detention orders, etc. are all standing in aglo
serpentine queue for years with the fond hope tiingginto
the Courts and having their grievances redressedbtisy
bodies, meddlesome interlopers, way farers or ioffic
interveners having absolutely no public interestegx for
personal gain or private profit either for themsshor as
proxy of others or for any other extraneous motraor for
glare of publicity break the queue muffling thesicés by
wearing the mask of public interest litigation, aget into
the Courts by filing vexatious and frivolous petits and
thus criminally waste the valuable time of the @sand as

a result to which the queue standing outside tloesdof the
Court never moves which piquant situation creates a
frustration in the minds of the genuine litigantada
resultantly they lose faith in administration ofrqudicial
system.

4 AIR 1993 SC 892 at 918
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In S.P.Anandv. H.D.Devegowd® the Supreme Court observed as
follows-

No person has a right to waiver of tloeus standrule and
court should permit it only when it is satisfiedaththe
carriage of proceedings in the competent handspafrson,
who is genuinely concerned in public interest asdot
moved by other extraneous considerations, so hsadurt
must be careful to ensure that the process ofdbd & not
sought to be abused.

The majority opinion inNarmada Bachao Andolam. Union of
India * is noteworthy, wherein the Supreme Court observed-

With the passage of time the Public Interest Lttma
jurisdiction has been ballooning so as to encompatsn
its ambit subjects such as probity in public lifeanting of
largess in the form of licenses, protecting envinent and
the like. But the balloon should not be inflatednsioch that
it bursts...It is only where there has been affaitn the part
of any authority in acting according to law or ionRaction
or acting in violation of the law that the Courtshsteeped
in. No directions are issued which are in conflicth any
legal provisions. Directions have, in approprisdses, been
given where the law is silent and inaction wouldute in
violation of the Fundamental Rights or other legal
provisions.

The judge’s task is particularly difficult in theéefd of Public
Interest Litigation. That is because in a large bemof such cases, the
material is wanting, and whatever little materg@aplaced, is unfiltered. The
entire proceeding tends to become inquisitoriathiaracter with the judge,
or judges, playing a more active, participatoryerdihe role of the judiciary
is extremely delicate in such cases because it maisippear to be playing
to the gallery or playing a role which may be disat as being partisan.
Great care must be taken to ensure that while utigej or judges play a
participatory role, they do not appear to be entethe arena or give the
impression of bias to the opposite party. It musb e realised that the
position of the opposite party in such cases iggrieus, in that, it has to
meet with allegations which are incomplete and roftelf-truths. In the
absence of properly drawn up pleadings, it is asadijficult to counter the
charge levelled against the opposite party. Theeefshile in Public Interest
Litigations the opposite party is always at theereing end, a fair chance to

4 AIR 1997 SC 272
4 AIR 2000 SC 3751
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put forth his defence must be ensured to such t&y,pand the judge or
judges hearing such cases, must not give the isipreshat they have pre-
judged the issue. This is the caution which thegguabr judges must
exercise; otherwise the proceedings will lose dioacand will move in a
circular or wayward mannéf.

Public interest petition, when filed bona fide, seeking publicity,
not seeking political vendetta, not for personahgas always welcome. PIL
should only stand for Public Interest Litigatioh.should not be publicity
interest litigation, or private interest litigatioar politics interest litigation,
or paisa income litigatioff.

Justice Markandey Katju while holding that muchPaiblic Interest
Litigation is really blackmail, has observed@@mmon Causg. Union of
India® as-

Public Interest Litigation which was initially creegl as a
useful judicial tool to help the poor and weakectism of
society who could not afford to come to the countss, in
course of time, largely developed into an uncotabdé
Frankenstein and a nuisance which is threateninghtde
the dockets of the superior courts obstructinghtsaring of
the genuine and regular cases which have beemgadtibe
taken up for years together.

The same view has been takeda@ipur Shahar Hindu Vikas Samity
. State of Rajasthahwherein the Supreme Court opined-

<

The concept of Public Interest Litigation is a pbenon
which is evolved to bring justice to the reach ebple who
are handicapped by ignorance, indigence, illiteracyd
other downtrodden people. Through the Public lstere
Litigation, the cause of several people who areati¢ to
approach the Court is espoused. In the guise ofidPub

47 Justice A.M. AhmadiJudicial Process: Social Legitimacy and Institutidn

Viability, (1996) 4 SCC (Journal) 1. This is also the maimerhich the process
of judicial activism has evolved. The inquisitorélaracteristic of the procedure
offers an opportunity for the judge to participatehe process and also be more
pro-active. At the same time the judge is cautiand restrained so that the
judgment is not vitiated by arbitrariness or unfass. This process is not
confined to Public interest Litigation alone andwnextends to all judicial
reviews.

Justice Arijit PasayaPublic Interest Litigation vis-a-vis Human Rigl{2001) 7
SCC (Journal) 11

AIR 2008 SC 2116; (2008) 5 SCC 511. See &lsvasi Bhalai Sangathawm.
Union of India(2014) 11 SCC 477

0 (2014) 5 SCC 530
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Interest Litigation, we are coming across severases
where it is exploited for the benefit of certairdividuals.
The Courts have to be very cautious and carefulewhi
entertaining Public Interest Litigation. The Judigi should
deal with the misuse of Public Interest Litigatiaith iron
hand. If the Public Interest Litigation is permitt¢o be
misused the very purpose for which it is conceivenely
to come to the rescue of the poor and down troddirbe
defeated. The Courts should discourage the uripcbtif
litigants at the initial stage itself and the perscho misuses
the forum should be made accountable for it. Inréam of
Public Interest Litigation, the Courts while prdiag the
larger public interest involved, should at the saime have
to look at the effective way in which the reliefnche
granted to the people, whose rights are adversfegtad or
at stake. When their interest can be protected thed
controversy or the dispute can be adjudicated by a
mechanism created under a particular statute, #rdep
should be relegated to the appropriate forum, austef
entertaining the writ petition filed as Public Irdst
Litigation.

The misuse of Public Interest Litigation can betailed if the
judiciary takes note of the following safeguardsd amct within these
parameters:

1) Whether Public Interest Litigation is diluting theocedural norms?
2) What is the subject matter of Public Interest latign?

3) Whether the decisions in Public Interest Litigatiwifi promote the
public interest?*

The need is to prevent misuse of Public Intereijation and not to
criticise the process. And this is what the cowvtd have to do so that
misuse of Public Interest Litigation is prevented @roper use of it has not
been blunted. Every innovation takes time to g&t jproper shape. Any
attempt to curb it would be to throw the baby wille bathwater. It is
primarily for the courts who devised this procedtogractise self-restraint
and to also devise proper checks and balancesstreethat even persons
who want to misuse it are not able to do’sBublic Interest litigation can
only provide pro tem, often knee-jerk responsesramébng term solutions

*L Dr. Paramijit S. Jaswal and Dr. Nishtha Jasvadlicial Activism: The Genesis
and ProgressVol. 28 (2 & 3) 2001, Page 221

2 Justice J.S. Vermdhe Constitutional Obligation of the Judiciai§1997) 7 SCC
(Journal) 1
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they seek to solve. The society should also realigg public Interest
Litigation is only a quick fix pilP®

The legislatures derive their strength from thapylarity amongst
their electors and the judiciary derives its sttanfjom the faith of the
people. This faith of the people has made the tdsthe judiciary to be
onerous, nationalist, creative and crusading. dtihéused into the judiciary
to be social architects rather than being simpleams. In the centre of a
social order changing with dynamic speed, the coadds to balance the
authority of the past with the urges of the futdrkee impact of globalization
has made the judiciary to be always on the wat¢Hosuinew and innovative
methods to protect the society.

In a federal constitutional system, any attemptub off the courts
from the power to reflect major evolutions in pahtiolicy, would possibly
be more fatal even than in unitary systems, whegislative change is
easier. Ultimately, the proper balance between dbeflicting values of
stability and change can only be struck by juditaait rather than abstract
principle?*

Dr. N.R. Madhava Menon has appositely remarked ‘tbatcepts
such as ‘Rule of Law’, 'Judicial Restraint’, ‘Septon of Powers’,
‘Supremacy of Fundamental Rights over Directive nélgles’,
‘Independence of Judiciary’, ‘Contempt of Court'daiCertainty of Law’
were used conveniently to avoid change whereversiples delay it
whenever inevitable and dilute it as far as pratiie.’”®

The judiciary applies the law to resolve the covgrsies and creates
an important by-product beyond the peaceful settdnof disputes, which
helps in the development of rules for future casdsially supporting the
legislative enactments. History bears testimonythie fact that tradition
dictated by necessity has helped the judiciarylwisg the social problems.
Judges are considered lawmakers, law reformerseen social reformers
whose job is to apply the law and make it fit foe prevailing situation. The
judiciary cannot be a mere positive spectator ® Hlost of new ideas
galloping around the outskirts of a society’s thotd he judiciary has acted
like a valve to the engine by abrogating the ol@suwhich are no longer
beneficial or necessary for the society.

As a result of such development and relaxationhef ddversarial
form of litigation the judiciary has contributed tioe society by interpreting

3 Madhavi Divan, The Viability of Public Interest Litigatign(2008) 2 SCC
(Journal) 7

 W. FriedmannlLaw in a Changing Societp.67 (29 Edition 1972)

* Dr. N.R. Madhava Menorfhe Dawn of Human Rights Jurispruden¢987) 1
SCC (Journal) 1
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the laws in a manner to best serve the interegteofociety, identifying the
areas where there is a need for enacting laws dmr tproper
implementation, providing valuable inputs to theestwings of governance
and trying to fill in the gaps, if any, left by thegislatures.

In interpreting the existing law, that is to sayhat the law is, the
courts are required to keep the particular sitmaioview and interpret the
law so as to provide a solution to the particulaobfem to the extent
possible. This is a legitimate exercise by thedizay and its constitutional
obligation by virtue of the role assigned to itthe constitutional scheme.
The gaps in the existing law which are filled bydapng the law result in
the evolution of juristic principles, which in dueourse of time get
incorporated in the law of the land and therebymute the growth of lavf

If the law fails to respond to the needs of chaggsociety, then
either it will stifle the growth of the society amtioke its progress or if the
society is vigorous enough, it will cast away tae Wwhich stands in the way
of its growth. Law must therefore constantly betlom move adapting itself
to the fast changing society and not lag behindmiist shake off the
inhibiting legacy of its colonial past and assumelyamamic role in the
process of social transformatidhA Court while entertaining public interest
litigation can even exercise a jurisdiction to sside a decision of a
constitutional authority®

IV. Summing Up

A glaring example of the byproduct of judicial dymam and
activism of the judiciary is the restructured Aii@1. The emergence of the
Supreme Court as a custodian of people’s right democratic way is the
most significant and important development in theligial history of
independent India. The judiciary is being envisagetas a redressal forum
of elite class in the society, but it is perceivasl a forum for raising,
redressing and articulating the problems of haws, eprived, oppressed,
downtrodden, women and children, environmental gspu against
exploitation and abuse of powers and position bgs@es holding high
public offices.

* Dr.Justice A.S.AnandProtection of Human Rights-Judicial Obligation or
Judicial Activism (1997) 7 SCC (Journal) 11

" Justice Bhagwati iNational Textile Workers’ Unior. P.R. Ramakrishnam\IR
1983 SC 75 at 87

8 M.C. Mehtav. Union of India(2008) 1 SCC 407 at 413
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