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- FOREWORD
By HAROLD J. LASKI

Y friend Mr. Justice Evatt has done me great honour
inasking me to write a brief foreword to his ook’ but
e hasa pon me a heavy responsibility. Tor while e
TIPS t licate and difficult subject he has here analysed
with learning and pungency, not merely the insight of a dis-
guished constitutional lawyer, but also the authority which
belongs to his high judicial position, I can claim to discuss
the problem only as an academic student of politics. My
tmmﬁ(paﬁ ese matters is therefore indirect only,
as far as they are matters of law.

But it seems to me that, in essence, they are less matters
of law than of th nsﬁtated postulates of our Constitution
__upon which, in the Jast analysxs law itself always rests. From

ﬁls angle Mr, Justice Evatt’s plea that the reserve povvers
“Wthe Crown should be reduced to known and positive prin-
ciples seems to me gaf;great ;mportance The strength of the
rown rests upon the conviction that its neutrality 1s, in all
¢ases, beyond suspicion. It is “difficult to maintaim that con-
viction when not only is the extent; bﬁﬁ its powei’s unknown,
but when, also, in the passion of ffitty strife{ demands for
their use are made which go far beyond those limits which
would enable the conviction of neutrality to be preserved.
In the light of such knowledge of the Crown’s activities as
‘we have, it seems to me that any Ministry taking office should
know beforehand what limitations upon its policy the habits
of the Crown may impose. More, it seems to me that such
knowledge should be public in order that electoral opinion
may habituate itself to a body of defined and established ex-
pectation which would serve to prevent the perversion of the
prerogative to party ends. Unless that is done, it will not,
I think, be easy to prevent the Crown from becoming in-
volved in controversies fatal to the respect in which it is held.
Any one who remembers the manifold difficulties of the
Home Rule crisis of 191 1—-14 will, I suggest, apprec1ate this
"Cannot myselt explain the attitude which men so
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eminent as Sir William Anson and Professor Dicey took
both over that conflict and the earlier struggle over the Budget
of 1909 except upon the assumption that the present, elas-
ticity of the Crown’s powers leaves dangerous room for the
differences between men over ends to cloud their judge-
ment about the legitimacy of the means the Crown might
be-persuaded to invoke upon a critical occasion. The.issues
at stake are now too momentous for doubts to be left un-
resolved.

This attitude seems to me, a fortiori, to apply to the position
of governors and lieutenant-governors of the Dominions, and
the mass of evidence collected by Mr. Justice Evatt upon
their exercise of their functions seems to me decisive upon
this point. To decide, however, that definition is desirable
is not to decide what definition we should adopt. That seems
to me a matter upon which no action can be taken which does
not command the full and unfettered assent of political parties
both here and in the Dominions. To secure that assent the
careful exploration of the problem is essential. It is not the
least of the services Mr. Justice Evatt has rendered by writing
this book that he has at least made known the grounds upon
which the statement of its principles must be built.
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AUTHOR’S PREFACE

HE method or system of government in the United
Kingdom and the self-governing Dominions may be
descrlbed with sufficient accuracy as that of a. political
democracy under the Crown. Thisstudy is published because
I am convinced that constant research into, and analysis of,
all the present-day implications and tendencies of such
method or system are essential; otherwise it may change,
or be changed, without popular approval given with full
knowledge, into something very different. I have attempted
to describe, by reference to actual cases and precedents,
certain vital aspects of our. constitutional apparatus, also to
suggest the provision of certain safeguards. It is obvious
that such an analysis and criticism must be based upon
postulates, expressed or implied. Here there are two such
postulates and two only; first, the permanence of the Crown,
second, the doctrine (never openly denied) that the clearly
expressed will of a majority of the citizens 1s entitled to
prevail throughout the particular constitutional unit to which
they belong.

In this study 1 have taken important modern instances
where the exercise of the reserve power of the Crown has
given rise to dispute; in such a field it is essential that the
material facts of the precedent should be appreciated before
any generalization or criticism is attempted.

There has been included, by way of Appendix, a separate
and independent discussion of the important constitutional
changes recently effected in the Dominion of South Africa.

Upon the subject of constitutional history and practice
several have made contributions, which were not only of
great value in themselves, but affected the development of
such practice. The modern student, though often compelled
to disagree with them, is under a great debt to these his-
torians of the Constitution, amongst whom Professor Keith
holds a leading place.

I am also under obligation to Professor Laski of the
London School of Economics, and to Professor K. H.
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Bailey, Dean of the Faculty of Law in the University of
Melbourne, for much encouragement and advice. The
latter has been kind enough to contribute a special intro-
duction.

For assistance in checking references, proof reading, and
index preparation, I desire to thank Mr. J. J. O'Brien of
the New South Wales Parliamentary Library, Mr. John
Brennan, LL.B., and Mr. P. Burgess of the High Court staff,
and, not least, my brother, Mr. Clive Evatt, K.C. For
assistance in typing I thank Mr. K. O. Cooke and Miss

H. Gover. ‘
H. V. EVATT
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INTRODUCTION
By x. . BAILEY

N age of great controversies puts to the test all institu-
tions, however soundly established. When vital ques-
tions come to issue, each side is fain to invoke the full
exercise of constitutional powers, and seeks to resolve in
its own favour all that is obscure or ambiguous in the exist-
ing situation. The fate of the constitution itself will depend
on the adequacy of the provision it makes for what may be
called emergency or crisis or reserve powers. One of the
distinctive features of the British constitution, as has often
been remarked, is the combination of the democratic prin-
ciple that all political authority comes from the people, and
hence that the will of the people must prevail, with the
maintenance of a monarchy armed with legal powers to
dismiss ministers drawn from among the people’s elected
representatives, and even to dissolve the elected legislature
itself. In normal times the very existence of those powers
can simply be ignored. In times of crisis, however, it imme-
diately becomes of vital importance to know what they are
and how they will be exercised. Readers of Mr. Mitchi-
son’s recent book, The First Workerss Government 1936, will
recollect the central place of the Crown in the plan there
unfolded, and the history of the adjustments made in Great
Britain and the Dominions to meet the effects of economic
depression shows the superficiality of the current view that
convention has rendered negligible the Crown’s personal
place in politics. It is not too much to say that the whole
future of the British constitutional system is likely to depend
on the extent to which, in the next few years, it i1s demon-
strated that the reserve powers of the Crown are not the
antithesis but the corollary of the democratic principle that
political authority is derived from the people.

In view of the fundamental issues of social reconstruction
which are defining themselves in the politics adike of Great
Britain and of the Dominions, Mr. Justice Evatt’s book is
a very timely one. In a detailed, independent, and compre-
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hensive survey of recent constitutional history, the learned
author seeks to elucidate the principles which have guided °
the King and his representatives overseas in exercising the
reserve powers committed to the Crown by the constitution,
with a view to clarifying and defining the conventions which
in this most obscure field should regulate the exercise of the

 prerogative. The subject pertains strictly to the custom rather
than to the law of the constitution. But no British constitu-
tional lawyer can make any satisfactory separation between
the two, and on any constitutional subject the position and
standing of Mr. Justice Evatt alike command attention for
his views. Both in his judgments in the High Court of
Australia and in his general contributions to learning he has
shown his deep concern in the development of the constitu-
tional structure. The University of Sydney awarded him
its Doctorate of Laws some years ago, in respect of a thesis—
the only one ever awarded the University Medal—on the
law of the prerogative in Britain and in the Dominions. A
formidable critic of received opinions, with a vigorous and
well-defined social philosophy, Mr. Justice Evatt presents
conclusions, in this book as elsewhere, which challenge
consideration even where they do not command agreement.
It 1s almost superfluous, but may not be thought an imperti-
nence, to remark on the thorough documentation of the
whole, which enables the reader who finds some of the
analysis disturbing to check for himself the objectivity of
the survey.

The formulation in the Dominions of constitutional con-
ventions in harmony with the principles of responsible
government has naturally been materially hampered and

. delayed by the persistence into our own times of something
* of the Crown Colony outlook, certainly not less among some
sections of local opinion than in Great Britain. Even quite
recent precedents have to be scrutinized with especial care
before any general principle for future guidance can be
drawn from them. Indeed perhaps the most interesting and
important sections of this book, both from the Dominion
and from the British point of view, are those which analyse
the action of the Crown in Great Britain during the critical
years 1909—14. For one thing, it is now the recorded
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convention of Dominion constitutions (and in this regard, as
the learned author contends, no distinction should be drawn
between the constitution of a Dominion itself and that of
one of the component States or Provinces in a Federal
Dominion), that the King’s representative holds ‘in all
essential respects the same position in relation to the admini-
stration of public affairs in the Dominion as is held by His
Majesty the King in Great Britain’. Accordingly it is
necessary in the Dominions now to discover the principles
which have underlain the action of the King himself in
recent constitutional crises. Further, the exigencies of three-
party government no less than the emergencies of the de-
pression period have brought into fresh prominence in
Great Britain the unsolved questions that arise concerning
the reserve powers of the Crown.

The most striking conclusion that emerges from a survey
of past practice is the immense amount of sheer uncertainty
and confusion in which the whole subject is involved. At
the moment of writing a ministry has resigned in Victoria
in the first week of a new Parliament, owing to the with-
drawal of support (since the elect1ons) by the party which
had in the previous Parliament participated in a composite
ministry. ‘The Premier did not actually ask for a dissolution;
but the state of public opinion, during the day or two during
which it was widely supposed that he would, has amply
confirmed Mr. Justice Evatt’s remark that ‘it is often
impossible to tell whether the conventions are being obeyed,
because no one can say with sufficient certainty what the
conventions are’. It is small wonder that the continental
publicists who, in the years of constitution-making at the
end of the Great War, drew freely on the British system in
their desire to establish Parliamentary government, found
themselves hopelessly at odds in their interpretation of what
~was necessary to reproduce the British model.

«  The thesis maintained by Mr. Justice Evatt is that the
‘teserve powers of the Crown should be subjected to the
normal and natural process of analysis and definition and
reduction to rules of positive law, just as the eelations be-
tween the two Houses of the Imperial Parliament, or of the
Commonwealth Parliament in Australia, have been defined
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~and expressed in the form of law. The interpretation and
" maintenance of those rules would then normally become the
function of some competent tribunal, judicial or arbitral.
The idea that there is something radically un-British about
this process, so happily disposed of in Mr. K. C. Wheare’s
book on the Statute of Westminster, is dealt with also in this
book, from a different point of view. The risks of the pro-
cess are of course great. A constitution in an emergency
period has need of emergency powers, not over-rigidly
defined. But the risks of undefined elasticity are also great.
They are great even in the United Kingdom, but they are
greater still in the Dominions. The importance in this
regard of the new conventions regulating the appointment
of the King’s representative in a Dominion can scarcely be
over-emphasized. Any exercise of reserve powers by the
Crown must inevitably involve the King, or his Dominion
representative, in the assumption of very heavy personal
responsibility, to his advisers, to Parliament, and to the
people. It will inevitably entail unpopularity in some
quarters. That is a serious matter even 1in the case of the
Sovereign. But it is an absolutely vital matter in the case of
a Governor, who is a temporary officer, and who now, it
appears, holds his office upon the advice of his own ministers.
Under such circumstances the Governor can readily be
stripped of all personal discretion, and left entirely without
reserve powers. Such considerations as these—fully discussed
in this book—Iend additional weight and urgency to the con-
tentions of Mr. Justice Evatt.

It remains that the writer of this brief Introduction should
express his sense of the honour which the learned author
has conferred upon him in inviting him to write it. As a
teacher of constitutional law I welcome very much the
appearance of so valuable a piece of work as this book is.
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THE GENERAL PROBLEM OF THE RESERVE
POWER OF THE CROWN

T is desirable to re-examine some of the constitutional

rules and practices whereby, both in Britain and in the
self-governing Dominions, doctrines of overwhelming im-
portance are treated as being too vague to be defined at all,
or, if defined, defined in an unsatisfactory manner, and never
regarded as enforceable by the Courts of the land. These
rules and practices relate, 1n general, to what may be called,
not for the first time, the ‘Reserve Powers’ of the Crown.
Reference is made, not to the purely legal question whether
or not any given power authorizes action on the part of the
Monarch or his Dominion representative, for such a ques-
tion is determined by the Courts by the standard of the
common law or the relevant Statute. Nor is reference in-
tended to the mere manner of carrying into effect any given
legal power of the Executive. What concerns us is the real
relationship between the King or his Dominion representa-
tive on the one hand, and, on the other, the four remaining
elements which go to make up the polity in the typical
British self-governing community. These four elements may
include (1) the Cabinet or Ministry, (2) the House of Com-
mons or representative Assembly, (3) the House of Lords
or Upper House, and (4) the electorate or the people.

The mention of the main elements into which the appara-
tus of a typical British State or constitutional unit may be
resolved, at once suggests the desirability of ascertaining
and defining the relationship existing between such ele-
ments.

For instance there is the great question whether the King
or his representative in a Dominion is possessed of a sufficient
discretionary duthority to ignore the advice of a Ministry
which is no longer in possession of the confidence of the
representative Assembly. Is the King or the Governor
always bound to grant to a Ministry in office a dissolution
of Parliament? May the King refuse to appoint Peers in

4243 B
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the United Kingdom or may his representative refuse to
appoint to the Upper House of a Dominion? Such a ques-
tion may arise where the legal power to appoint is vested
in the King or the Dominion Governor, and there is ‘no
statutory limitation upon the number of persons who may
be appointed. May the King or the Governor constitu-
tionally refuse assent to legislation which has passed both
Houses?

And there is the even more important question whether,
and under what conditions, the King or the Governor pos-
sesses sufficient constitutional authority to act against the
advice of the Ministers fully possessing the confidence of
the popular House, by (1) dismissing the Ministers, and
(2) dissolving the Assembly.

That such questions are of the utmost significance is
shown by the very recent case of the dismissal by a Governor
of a Ministry in full possession of the confidence of the
majority of the representative Assembly in a self-governing
State. Such dismissal occurred in New South Wales in May
1932, and was followed by the even more important act of
dissolving the representative Assembly, although almost one-
half of its normal constitutional existence remained.!

In connexion with such grave constitutional problems, one
observes a very curious growth of ‘authority’. The helpful
precedent is selected and the general statement advanced
until, as time goes on, the loose generalization is itself
treated as the true and only gospel. Further, what is really
the appropriate subject for specially trained constitutional
lawyers and historians tends to become the hunting-ground
of mere political party polemics. I am convinced that this
tends to prejudice, if not to endanger, the true constitutional
position both of the Monarch and of his representatives, and
that, in spite of the difficulties of the task, it is important
that many of the supposed rules amd maxims affecting the
reserve power of the Crown should be investigated anew.

The student engaged in such a research is almost over-
whelmed by the assertions and deductions of those who are
more inclined to make a general statement than to support
it by careful reasoning or a close investigation of the facts.

! See post, Chap. XIX.
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And even those who have devoted considerable time, labour,
and skill to the effort of explaining the mysteries of these
reserve prerogatives become dogmatic upon the questions,
and either fail to take account of the special character of the
individual precedent, or refuse to face modern developments
because of some particular preconception.

In this field, Professor Keith occupies a very special posi-
tion because of his many and multifarious books; articles,
and letters. He has not only contributed greatly to the know-
ledge and information of those interested; he has also taken
aprominent partinsomeof therecent constltutlonal struggles.
None the less, there is a great danger involved in accepting
his writings as necessarily authoritative.

Frequent reference will have to be made to Keith’s works.
Introducing himself to the topic of Colonial Government,
with which Todd had dealt some twenty-five years before,
Keith at first struck a note of inquiry and criticism. But
since the publication of the first edition of his work Re-
sponsible Government in the Dominions® there has been a very
noticeable change in tone. Indeed some of his later writings
are freely interspersed with condemnatory references of an
extreme, almost violent, character to those who entertained
opposing views upon important constitutional problems.

In the scarcity of authoritative wri tings, it is inevitable
that Keith’s works should be quoted by participants in such
controversies. This often leads to unfortunate results. It
may happen that, even in the first stage of a dispute when one
political party in a Dominion desires either to effect or to
resist a political coup, the authority of Keith is invoked.
Soon, the Professor’s observations are cabled to the Dominion.
It is almost unavoidable that a mixture of political facts and
poht1cal comment will affect this process of constitutional
‘spot diagnosis’, the physician being ten thousand miles
away from the spot.

Moreover, in these matters it is only the infallible who
can safely dogmatize, and no one is infallible. Thus in the
1928 edition of his Responsible Government in thg Dominions
Keith sought to minimize the significance of the Report

of the Imperial Conference of 1926, asserting that it was
I In the year 1909.
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‘sentimental rather than substantial’,! and that General
Hertzog had exaggerated its importance. For instance he
asserted that:
“The suggestion that the King can act directly on the advice of
Dominion Ministers is a constitutional monstrosity, which would be
fatal to the security of the position of the Crown.’z

With these bold assertions may be contrasted the sug-
gestion of Professor Jenks, published in 1927 in a discussion
of the 1926 Conference. He then said:

‘Who then is to advise the King upon the appointment of a
Governor-General, say of Canada, Australia, or New Zealand. The
answer (I may be wrong) seems as a matter of principle to me to be
reasonably plain, namely, that, just as the King in matters affecting
the United Kingdom takes the advice of his Prime Minister in
London, so, in matters affecting Canada, he will take the advice of
his Prime Minister in the Dominion, and in the case of Australia,
that of his Prime Minister in the Commonwealth of Australia, and
so forth. And I see no difficulty in applying the principle in that
way.’3
Jenks’s view was clear, logical, and at any rate reasonably

practical. The alternative was, as Jenks himself pointed out,
that Lord Stamfordham or his successor, as private secretary
to the King, should ‘run’ the Empire. As will be seen later,
the event has proved Jenks to be right. Is it still a ‘constitu-
tional monstrosity’ 4

An illustration of the extreme heat which was engcndered
in some of these constitutional matters was Keith’s reference
to Mr. Asquith’s expression of opinion that the King was not
necessarily bound to accede to a request by an existing
Cabinet for a dissolution. Keith said that this was a ‘dictum

.. evidencing the spokesman’s obvious and regrettable
decline in mental power and sense of political realities’.

Mr. Asquith’s speech (reported in T4e Times of December
19th, 1923) will be discussed later, and it will be shown that

1A B. Keith, Responsible Government in the Dominions (1928), (Preface),
. XVi..
P Ibid. (pp. xii—xiii).
3 Cambridg® Law Fournal, vol. iii (1927), p. 21.
4 See pp. 195—6 post.
5 A. B. Keith, Responsidle Government in the Dominions, vol. i (1928),
p. 148.
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there was no warrant for such a criticism.! All that is neces-
sary to say here is that other authorities have approved the
Asquith opinion, Sir John Marriott, for instance, stating
that the existing constitutional position was expressed by
Mr. Asquith in ‘terms of unimpeachable accuracy’.2

Recent expressions of Keith’s views seem to have been
even more saturated with prejudicial matter. Whether this
has its source in his own political opinions, or in that of his
correspondents, is beside the point. For instance, his recent
work, called Constitutional Law of the British Dominions (1933)
contains an unjustified criticism of the appointment of Sir
Isaac Isaacs as Governor-General of the Commonwealth.
The objection is vaguely stated, but it seems to include
‘great age’, ‘the objections of the Opposition’, and the prob-
ability of ‘accusations of partisanship’.3 Keith also condemns
the action of the Chief Justice of Tasmania, whilst Acting-
Governor in 1924, as being ‘in flat defiance of his duty to
preserve the law’.4 As will be seen, the Chief Justice acted
not only after consultation with his advisers but also with
the express approval of the then Secretary of State for the
Colonies.5 Keith says that in 1920 the Acting-Governor
of Queensland, Mr. Lennon, ‘a Labour nominee swamped
unconstitutionally the Legislative Council of Queensland in
order to secure the passage of legislation of a confiscatory
character.’ He adds that Mr. Lennon having been ‘for-
merly a Labour Minister’, his appointment as Lieutenant-
Governor ‘was clearly improper since necessarily he was a
partisan’.” )

Keith does not propose that no person who has ever been
actively engaged in politics should ever occupy the position
of representative of the King, because that would disqualify
so many of the most able and distinguished of such represen-
tatives. Is it that Keith’s objection to Mr. Lennon was to
the particular political party which had appointed him?8

1" See post, Chaps. VII and VIII.

2 "Marriott, T%e Mechanism of the Modern State, vol. 1i, p. 35.

3 A. B. Keith, The Constitutional Law of the British Dominions (1933),
P 135. 4.Ibid., pp. 136. 5 See post, Chap. XX (c).

S A. B. Keith, The Constitutional Law of the Britisk Dominions (1933),
Pp- 135, 136. 7 Ibid., p. 153. 8 See post, Chap. XVL.
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With such instances may be contrasted Keith’s almost lyrical
praise of Sir P. Game, the Governor of New South Wales
who in 1932 dismissed a Labour Ministry from office in
New South Wales, although it then possessed the confi-
dence of the popular Assembly.? It becomes very difficult to
disentangle Keith’s declarations and statements of consti-
tutional practice when his comment is mingled with such
irrelevant allegations of fact as ‘the extremist views’ and the
‘wild promises of prosperity’ of a Labour leader.2

Enough has already been said to show some of the diffi-
culties with which students of the Crown’s ‘Reserve Powers’
are confronted. The difficulties are closely related to what
Keith calls the ‘fundamental elasticity’ of the British consti-
tution? when he emphasizes that the temptation to define the
powers of the King has been resisted to a sufficient extent
to enable him to intervene at a time of crisis. 4

Questions of constitutional practice are not or should not
be party questions. Sir Robert Borden, then Prime Minister
of Canada, in his speech at the Imperial Conference of 1917
declared that the consideration of inter-Imperial relations
‘ought not to be made . . . a question of party strife or party
controversy if it can possibly be prevented’.4+ But it is un-
wise to rest content in the hope that there will never be a
division of political opinion even as to the extent to which the
status of the self-governing Dominions has developed unless
the relevant constitutional rule can readily be referred to,
and immediately applied, when any dispute arises. It is
notorious that there was and is some division of opinion
amongst the parties in some of the Dominions as to whether
the full Dominion self~governing powers should be exercised.
It is useless to expect unanimity upon such points. The best
that can be hoped for is to know what the binding rule is.

The same observation applies much more strongly to
matters of internal constitutional dispute, both in England

T See post, Chap. XIX.

2 A. B. Kecith, Tke Constitutional Law of the Britisk Dominions (1933),
PP- 155, 159. @

3 A. B. Keith, The Sovereignty of the Britisk Dominions, p. 3.

* A. B. Keith, Selected Speeches and Documents on Britisk Colonial Policy,
vol. ii, p. 380.
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and in the Dominions. Thus, both the Byng crisis.in Canada
in 1926, and the dismissal of the Lang Ministry in New
South Wales in. 1932, are cases where the constitutional
discussions seemed to be coloured by the political views of
the eritics.X But it is difficult to avoid this unfortunate result
when the disputed rule or practice is nowhere authorita-

tively enunciated so that reference has to be made to works

containing bitter and prejudicial comment of a political char-
acter
All this seems to suggest the desirability of some authori-

/ tative definition of the Crown’s reserve powers, preferably in

Statute form. The possibility of shch action was envisaged
in Canada, where conflicts as to the position of the Colonial
Governor in the pre-Revolutionary American colonies had
not been forgotten. Thus the Act of Union (3 & 4 Vic, c.
35) which in 1840 re-united the Provinces of Upper and
Lower Canada, provided in section 40 how the authority of
the Lieutenant-Governor should be preserved, and section 3
of the amending Act of 1854 (17 & 18 Vic,, c. 118) by
providing that any bill altering the power of the Governor
to dissolve the Council or Assembly should be reserved by
the Governor for the signification of Her Majesty’s pleasure,
recognized that the Legislature of Canada might deal with
the great question of the power of the King’s representative
in relation to dissolution.2

On the other hand it seems to have been usually agreed
that the practices and maxims of Parliamentary Government
which in the colonies came to be called by the name of
‘Responsible Government’ could not be expressed in written
form. Thus Lord John Russell in his dispatch of September
7th, 1839, to Poulett Thomson (afterwards Lord Sydenham)
said:

. “The intelligence which has reached me from Upper Canada
makes it probable that you may be called on for some explanation of
the views of the Ministers of the Crown on a question respecting
which the Bill to which I have referred is necessarily silent. I allude
to the nature and extent of the control which the popular branch of
the United legislature will be admitted to exercise overthe conduct
of the executive government, and the continuance in the public

* See post, Chaps. VII, XIX. 2 See post, Chaps. XXX1, XXXII.
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service of its principal officers. But it is evidently impossible to
reduce into the form of a positive enactment a constitutional
principle of this nature.’?

Until the reserve powers are adequately defined there is
a special difficulty facing students in that much of the learn-
ing and many of the facts of leading precedents are contained
in documents which do not at once become public and, in
some instances, never do so. Lowell said that:

“The forces to be studied do not lie upon the surface, and some of
them are not described in any document or found in any treatise.
They can be learned only from men connected with the machinery
of publiclife. A student must, therefore, rely largely upon conversa-
tions which he can use but cannot cite as authorities, and the sound-
ness of his conclusions must be measured less by his references in
footnotes than by the judgment of the small portion of the public
that knows at first hand the things whereof he speaks. The precise
effect of the various forces at work must be a matter of opinion on
which well-informed people may differ, and the writer has drawn
the picture as it appeared to him.’2
Lowell refers of course to his more general description of

English Government, but he intends to include in his com-
ment the rules governing the relationship between the Crown
on the one hand, and the other elements of British polity on
the other.

The main objection to definition is said to be that rules
controlling the exercise of the reserve power ‘are, to some
extent at least, changing their content as new situations arise.
Thus Low, after referring to such writers as Hearn, Todd,
Bagehot, and Dicey, rejects the view that the last word on
these important topics has been said. His words are:

‘It may perhaps be said that since the subject has been handled by
authorities so well-equipped, so learned, and so able, there can be no
necessity to deal with any portion of it again. But it is of the essence
of the English system of Government that it is in a state of constant
development.’3
But there is no inconsistency between a demand for defi-

nition and suitable provision for adaptability and amendment

I'W. P. M Kennedy, Documents of the Canadian Constitution (1759~
1915), (1918 %ed. ), P- 517. . . .

2 A. Laurence Lowell, Government of England (1917 ed.), vol. i, p. vi,

3 Sidney Low, Tke Governance of England (1914 ed.), p. 12.
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to be contained in such definition. And a striking illustra-
tion of the necessity for the delimitation of the leading con-
stitutional conventions is provided by the attitude of Dicey.
‘In his famous work on the constitution Dicey disclaimed the
role of Burke or Hallam, Bagehot or Hearn. He said:

‘At the present day students of the constitution wish neither to
criticise, nor to venerate, but to understand; and a professor whose
duty it is to lecture on constitutional law, must feel that he is called
upon to perform the part neither of a critic nor of an apologist, nor of
an eulogist, but simply of an expounder; his duty is neither to attack
nor to defend the constitution, but simply to explain its laws.’t

Dicey accordingly dismisses Hearn and Bagehot by assert-
ing that such questions as whether the Ministry is entitled
to dissolve Parliament belong to the realm of political under-
standings or conventions rather than to that of legal rules.
The former rules raise great and weighty issues, but ‘they
are not inquiries which will ever be debated in the law
courts’, and they raise matters ‘too high for me’,2 a ‘mere
legist’.3 Dicey regards as the height of absurdity the pos-
sibility of the Chancery Division granting an injunction to
restrain the creation of five hundred peers. But his opinion
as to the sharp line of division between strict law and mere
constitutional maxims or ‘conventions’ did not, as we shall
see, prevent him from entering the latter as well as the
former field and from laying down some very far-reaching
and questionable propositions.+ But the point to be made at
present is the prima facie desirability of defining the matters
which at one time he regarded as ‘too high for me’.

‘The recent publication (in 1933) of the life of the Earl
of Birkenhead, by his son, deals with the passing of the
Parliament Act and with the Asquith Government’s use of
that Act in order to pass into law the Home Rule for Ireland
Bill without a further appeal to the electorate. Lord Birken-
head (then Mr. F. E. Smith) had declared, in July 1912,
that the fate of the Home Rule Bill would be determined,
not in the House of Commons, but in the streets of Belfast.
The recent work reveals that D1cey congratulated Smith upon

U A. V. Dicey, Law of the Constitution (8th ed.), pp. 3—4.
2 Ibid., p. 20. 3 Ihid., p. 21.
4. See posz, Chaps. XI-XII.
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this speech, expressed the opinion that the resistance of
Ulster to an Act passed without a general election was
morally justifiable, and added that ‘it is all but impossible to
do this [i.e. insist upon the muoral justification of Ulster’s
resistance] without the use of language which may be techni-
cally treasonable’.?

This letter proves and illustrates the danger of allowing
constitutional practice and convention to remain undefined
in certain vital aspects. Whether an additional election was
required in 1912, 1913, or 1914 should have been deter-
minable at once by reference to some established rule or
practice.? But the Liberals and the Conservatives were in
dlspute both as to what was the true rule, and as to the extent
of the ‘mandate’ which had been conferred upon the Liberal
Government by the two elections of January 1g10and Decem-
ber 1910. What the relevant ‘convention’ was, could have
been discovered in a properly drawn constitutional enact-
ment. If the terms of such an enactment involved a decision
as to the precise authority committed to the Ministry by the
electorate, that question was essentially one of fact, and was
as capable of determination by the Chancery or any other
Division of the High Court as was the true meaning of the
relevant constitutional rule. In other words, a situation in-
volving the dangers of revolution and treason, only averted
by the outbreak of war in August 1914, would never have
arisen if there had been in existence definite constitutional
rules enforceable, if necessary, by the ordinary Courts of
law. Dicey’s example of the Chancery Division issuing an
1nJunct1on to prevent the creation of peers is not very con-
vincing when 1t is remembered that in recent years 2 Court of
law has issued an injunction restraining the King’s Ministers
from presenting for the Royal Assent a Bill passed by both
Houses of a Dominion Parliament.3

A further illustration may be given. In his recent study
on the Constitutional Crists in England in 1931 (Crisis
and the Constitution), Professor Laski, after setting .out the
circumstagces under which Mr. MacDonald retained ‘the

I Birkenhead, Frederick Edwin Earl of Birkenkead, vol. i, p. 285.
Z See post, Chap. X.
3 Attorney General v. Trethowan, 1932, A.C. 526, post, pp. 28g—g0.
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Premiership, although almost the whole of the members of
the House of Commons who comprised his former party
at once went into Opposition, said:

‘For such a sequence of events there is no parallel in. British
history. . . . Mr. MacDonald formed a Coalition with four out of
twenty-one colleagues, and the support, known only after the event,
of one-nineteenth of his parliamentary party.’

According to Laski, the action taken was made possible
through the fact that the commission to form a Ministry
proceeded from the King to his Prime Minister, and the
result was to nullify the wishes of the great majority of the
Cabinet, of the Parliamentary party behind the Cabinet,
and of the party supporters in the electorate. The point
which is noteworthy at present is not at all the particular
action taken, but the fact that the undefined content of
the conventions of the Constitution rendered it possible.
Mr. MacDonald, according to Laski, became the King’s
personal nominee for the role of Prime Minister, and the
precedent was regarded by Mr. Leonard Woolf as one which

‘might be developed so that the Crown could be used to break down

the democratic system of party government, and to introduce . .

system not materially different from that of a dictatorship.’

That observers so acute as Laski and Woolf, albeit oppo-
nents of Mr. MacDonald, consider it not impossible that
‘theories of constitutional form will be adjusted overnight
to suit the interests of Conservatism’,3 seems to show that,
~in the interest both of the Monarch and of his people, the
‘correct relationship between the Crown and its Ministers
should be determined by definite rules which will make it
impossible to impute the slightest unfairness or favouritism
to the exercise of any legal prerogative. It is true that in
Shaw’s The Applecart King Magnus is made to say ‘Are you
inexorably determined to force this issue to its logical end?
You know how unEnglish it is to do that?”” However ‘un-
English’ precise definition may be, the writer hopes to
illustrate how dangerous it may be to allow uncontrolled
discretion, and the anarchy resulting from the absence of any
binding rule, to prevail in the future. .

T Laski, Crisis and the Camtztutzoﬂ, pPp- 13~14.
z Ibid, p. 35. & Ibid., p. 56.
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THE RESERVE POWER IN RELATION TO
THE DOCTRINE OF ‘RESPONSIBLE
GOVERNMENT’

HE term ‘Responsible Government’ is frequently used

to describe the method of government in which execu-
tive powers are required by custom to be exercised upon the
advice of Ministers controlling a majority in the popularly
elected House of Parliament. The term has been applied,
in the main, to the British Dominions. But there are several
aspects of the matter which should be distinguished. First
of all, it may be that certain powers and prerogatives have
not been committed to the Dominions at all, because reserved
for Imperial control under certain conditions. Secondly, the
problem may be that of determining in the Dominion how
a power, admittedly within the competence of some local
authority, ought to be exercised, e.g. whether the Governor-
General or Governor retains a sufficient reserve of discre-
tionary authority either to act against, or to refrain from
acting upon, the advice of Ministers in office. It is with
the second of these two aspects of Dominion Responsible
Government that we are, in the main, concerned. Each
element directly affects the well-being of the Dominion, but
the distinction, which may be loosely described as that
between Self-government and Responsible Government, has
to be kept in mind.

In the self-governing Dominions, the-doctrine. of the
reserve power of the Crown has been invoked far more
frequently than in England. As a rule the controversy
~centres around the status and functions of the Dominion or
¢ "Colonial Governor,  who has been said to possess a. ‘dual
capacity’. In one aspect, the Governor has occupied in
relation to matters of Dominion government a position
analogous to that of the Sovereign himself in relation to
matters of British significance only. In another aspect, the
Governor has been regarded as the agent or deputy of the
British Government, and as being obliged to carry out its

'
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directions if the occasion required. In Britain there is
- nothing corresponding to the latter aspect of the Governor’s
function. In the former- aspect the analogy between the
position of Governor and Sovereign has frequently been
drawn with a varying degree of accuracy. As Jenkyns has
pointed out:
‘the dependence of the Executive on Parliament is perfectly con-
sistent with a restricted range of legislative power, and therefore is
reproduced in a self~governing colony without difficulty. Such a
colony has more than representative government; its characteristic
feature is not merely a control of local taxation and an influence over
. local Jegislation exercised by a popularly elected Chamber. Such a
. Colony has also responsible government: i.e. the heads of administra-
tive departments form a Ministry which continues in office so-long
as it commands the confidence of the legislature. It is this depen-
dence of the colonial executive on the colonial Parliament which
constitutes at once the essential resemblance between the constitu-
“tions of our self~governing colonies and that of the mother country,
and the essential divergence between the constitutions of our self-
governing colonies and all foreign systems,’

Further, that aspect of responsible government, which
concerns the exercise of the Crown’s reserve power, assumes
greater prominence in the Dominions than in Britain itself.
In Britain official documents and dispatches seldom touch the
question, because the intervention of the Sovereign is purely
personal; or, if written memoranda come into existence, they
are seldom made public until many years after the events
to which they relate. In many of the Dominions, on the other
hand, dispatches, rulings, directions, and correspondence
dealing with such questions have frequently been published to
the Parliament concerned, having, indeed, often been drafted
in the expectation or knowledge of immediate disclosure to
the public. In this way a good deal of material has become
available to the student of Dominion constitutional affairs.
At the same time, references to English practices and usage
are so often to be found in the Dominion precedents that
they occasionally throw light upon English constitutional
rule and custom. Of course, English constitutiopal practice
is often referred to in the Dominion documents in order to

‘;]enkyns, British Rule and Furisdiction Beyond the Seas (1902),.p..55.
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differentiate it from the rule being asserted as applicable in
the Dominion concerned, and great care has therefore to be
observed in any attempt to derive general principles from

such precedents.



II1

THE RESERVE POWER IN RELATION TO
THE ORIGIN OF COLONIAL RESPONSIBLE
GOVERNMENT

IN his famous Report, Lord Durham denied that ‘repre-
sentative and irresponsible government could be success-
fully combined’,T asserted that the pohcy of establishing
representative government had been ‘irrevocably’ adopted,
and recommended that, in the future, the colonial Governor
should be instructed ‘to secure the co-operation of the
Assembly in his policy, by entrusting its administration to
such men as could command a majority’,2 or, if the form of
legal enactments were preferred, they should provide that
the official acts of the Governor ‘should be countersigned
by some public functionary’ so as to ‘induce responsibility
for everyact of the Government’.4 Theseaspectsof Durham’s
thesis are emphasized in the numerous works which deal
with the significance of his report. Thus Jenkyns says:

‘In the North American Colonies, therefore, representatlve insti-
tutions, dating back in the case of the old provinces of Canada to
1791, and in the case of Newfoundland to 1832, were. silently
transformed; without formal constitutional. change, .in. the decade
1846-to 1855 into a system of responsible government.’s

And Duncan Hall says:

“The essential features of Responsible Government as stated by
Durhamyand afterwards elaborated by Buller, Wakefield, and Moles-
worth, were the division between imperial and local matters, and the
giving over of the latter without reserve into the hands of the
colomal legislature. Matters thus given over were to be administered
by an Executive responsible to the Assembly. Imperial concerns on

- the other hand were to be retained absolutely in the control of the
British Government; and in regard to these matters the colonies
were to remain mere dependencies. Inaccordance with this twofold

b A. B. Keith, Selected Speeches and Documents on Britisk €olonial Policy,
vol. i, p. 130. 2 Ibid., p. ¥37.

3 Ibid. 4 Ibid.

F ]enkyns, British Rule and Furisdiction Beyond the Seas{1902), p. ;8.
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division of powers, the functions of the Governor were to be dual.
As regards Imperial matters he was to remain an Imperial officer
responsible to the British Government, but as regards domestic

affairs he was to assume a role comparable to that of a constitutional
monarch.’

- But insufficient attention has been paid to the.nature.of
7 those limitations and qualifications upon the form of ‘respon-
sible government’ proposed to be granted which were also con-
tained in the Durham Report. For instance, Durham says:
‘I would not impair.a single prerogative of the Crown; on the
contrary, I believe that the interests of the people of these colonies

require the protection of prerogatives, which have not hitherto been
exercised.’?

In another part of the Report, Durham states that he admits
that his system ‘would, in fact, place the internal government
of the Colony in the hands of the Colonists themselves’.3
But the matters which he regards as #oz being of internal
concern include the constitution of the form of government,
the regulation of foreign relations, the regulation of external
trade, and the regulation of the disposal of public lands.
Referring to the ‘present unrestricted powers of voting
public money’* possessed by the Assembly, Durham also
suggested the introduction of the British practice ‘that no
money vote should be proposed without the previous consent
of the Crown’.5 Obviously Durham’s proposal vested in the
Executive a power both of initiative and veto which in times
of emergency might become available to a Governor himself
in a conflict with the Legislature.

Durham asserted that his proposals, including the union
of the two Canadas, would provide for ‘the full establishment
of responsible government’® and should also allow political
ambitions to be satisfied ‘by creating high prizes in a general
and responsible Government’.7 But he by no means con-
templated a complete assimilation between the powers of the
English Ministry and the powers he proposed to commit to
Canadian Ministers. This is conclusively evidenced by the

I H. Duncem Hall, T4e British Commonwealth of Nations, p. 25.

2 A. B. Keith, Selected Speeches and Documents on British Golonial Policy,
vol. i, p. 1335. 3 Ibid., pp. 138-~9. 4 Ibid, p. 144.

5 Ibid. 6 Ibid., p. 147. 7 Ibid., p. 155.
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attitude adopted towards the Report by Lord John Russell,
who accepted Durham’s ‘practical views’, but also made it
perfectly clear that the Report implied, as well as expressed,
important. qualifications..
In March 1837 Lord John Russell had proposed his famous
ten resolutions. The fifth resolution was
‘that while it is expedient to improve the composition of the Execu-
tive Council in Lower Canada, it is inadvisable to subject it to
the responsibility demanded by the House of Assembly of that
Province.’t

Upon division, this resolution was carried by 269 votes to
46.2 Notwithstanding this rejection by the House of Com-
mons of the Canadian demand for ‘responsibility’, Durham
~used the word or its synonym several times in his Report.
#But, in June 1839, on the introduction of the Act of Union,
Russell again-deprecated the use of the word ‘responsibility’,
and gave some illustrations of its danger and ambiguity.

‘It does not appear to me that you can subject the Executive
Council of Canada to the responsibility which is fairly demanded of
the Ministers. of the Executive-power.in-this.country. In the first
place, there is an obvious difference in matter of form with regard to
the instructions under which the Governor of a colony acts. The
Sovereign in this country receives the advice of the Ministers and
acts by the advice of those Ministers, and, indeed, there is no
important act of the Crown for which there is not some individual
Minister responsible. "There responsibility begins, and there it ends.
But the Governor of Canada is acting, not in that high and un-
assailable position in which the Sovereign of this country is placed.
He-is-a-Governor ‘receiving instructions from the. Crown on the
responsibility of a. Secretary of State. Here then at once isan obvious
and complete difference between the executive of this country and
the executive of a Colony. The Governor might ask the Executive
Council to propose a certain measure. They might say that they
could not propose it unless the members of the House of Assembly
would adopt it, but the Governor might reply that he had received
instructions from home, commanding him to propose that measure.
How, in that case, is he to proceed? FEither one power or the other
must be set aside—either the Governor or the House of Assembly;

[ ]
Y'W. P. M. Kennedy, Documents of the Canadian Constitution (1759~
1915), (1918), p. 435; W. Ross Livingston, Responsible Government in Nova
Scotia (1930), p. 0o. 2 Ibid.
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or else the Governor must become a mere cipher in the hands of the

Assembly and not attempt to carry into effect the measure which
he is commanded by the Home Government to do.”!

A few months after this speech, Russell (in October, 1839)
gave a fuller explanation of his oplmons in a dispatch to
Lord Sydenham, He referred to ‘the excitement which
prevails on the question of what is called “Responsible
Government” .2 He said that the Constitution of. England
‘has settled into a form of government in which the pre-
rogative of the Crown is undisputed but is never exercised
without advice’.3 He repeated the point made in his earlier -
speech, pointing out that if the Governor

“is to obey his instructions from England, the parallel of constitu-

_tional responsibility entirely fails; if, on the other hand, he is to

follow the advice of his Council, he is no longer a subordmate officer,

but an independent Sovereign. s

He said that the force of these objections was so manifest in
relation to such external affairs as trade and diplomacy that
‘it is now said that internal government is alone intended’.s
He then made this important observation:

‘But there are some cases of internal government in which the
honour of the Crown or the faith of Parliament or the safety of the
State are so seriously involved that it would not-be possible for Her
Majesty to delegate her authority to a Ministry in-a-Colony.’

He illustrates this reservation by the possibility of legislation
discriminating against British immigrants and merchants.
Subject to this criticism, Russell added:

‘While I thus see insuperable objections to the adoption of the
principle as it has been stated, I see little or none to the practical
views of colonial government recommended by Lord Durham, as I
understand them’,?

and he advised Sydenham to maintain the harmony of the
Executive with the legislative authority. He said it was
impossible to draw any specific line of demarcation between

I 'W. P. M. Kennedy, Documents of the Canadian Constitution (1759~
1915), (1919, pp. 478—9 (Russell; ‘Speech-on.Act. of Union’s: June. 3xd,
1820) ‘ 2 Ibid., p. 522.

3 Ibid. 4 Ibid. 5 Ibid.

6 Ttalics are mine. Ibid., pp. 522—3. 7 Ibid., p. §23.
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the powers of the Governor and those of the Assembly, but
this was necessarily the case ‘in-any.mixed government’.!
And he concluded:

‘Every political constitution, in which different. bodies share the
supreme power, is only enabled. to exist by the forbearance of those
among whom this power s distributed.. In this respect the example
of England may well be imitated.’? o
‘This vital dispatch.of October 1839 ‘so vigorously opposed

to.responsible. government’3.(according to Livingston) was
‘tactfully held back’s by the Governor-General, He did
publish a  Colonial Office circular communication bearing
date October 16th, 1839, which had been originally pre-
pared to deal with a South Australian dispute, and which
‘merely laid down that the tenure of office of Ministers should
not be regarded as being equivalent to a tenure during
good behaviour. Apparently this circular was published
by Sydenham as though it were a formal declaration by
the British Government of a new Colonial policy, with the
object of inducing the Liberal parties to accept the Act
of Union.s

~ One Canadian document throws considerable light upon
the constitutional issues which were raised by the Durham
Report. The Report being brought under the notice of
the Legislature of Upper Canada, the Legislative Council
appointed a Select Committee which issued its report in
May 1839. It should be remembered that in September
1838 Durham had learned that his ordinance of June 28th,
1838, had been disallowed by the British Government. This
ordinance had embodied Durham’s decision to deport to
Bermuda for imprisonment without trial the eight persons
who alone were excepted from the proclamations of amnesty -
to those concerned in the Papineau rebellion. On October
gth he vigorously defended his actions in a proclamation

I W. P. M. Kennedy, Documents of the Canadian Constitution (1759~
1915), (1918), p. 523.

2 Ibid. (‘Russell to Poulett Thomson’, Oct. 14th, 1839).

3 'W. Ross Livingston, Responsible Government in Nove Scotia (1930),
p- 1I0. o

4 Ibid.

5. W. P. M. Kennedy, Documents of the Canadian Constitution (1759~
1915), (1918), p. 187.
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to the colonists. This resulted in the decision to recall him,
the British Government being ‘cowed by Brougham’s malig-
nant invective’.!’ But Durham had already forwarded his
resignation.

In the circumstances, advantage was taken of Durham’s
apparent disgrace and ruin by ‘the family compact’ party, to
which the Report had slightingly referred, and the nominees
of which controlled the Select Committee. More signifi-
cant, however, is the criticism of the doctrine of complete
responsible government. The opinion advanced by the Select
Committee is that a Governor must either be responsible
to the Crown or to the prevailing party in a Colony. In the
latter case ‘he becomes the sovereign of an independent realm
—having no discretion, and therefore no responsibility’.?
The position next contended for by the Committee is that
the Governor, as representing the Crown and England,
possesses and should retain the ‘umpirage’ between con-
tending factions. It is asserted that such function must be
exercised by some external authority, and that the only
alternative i1s the United States—‘if England refuse the
umpirage between contending parties, there is a power at
hand ready and anxious to join with either, and watching
for the favourable opportunity’.3 The Committee, dealing
with Durham’s plan to confine the functions of the local
legislatures ‘to affairs strictly colonial’,4 replies that this
limitation is not practical because ‘the honour and interests
of the Empire are intimately involved with local administra-
tion’.5 It 1s urged that the legislation of the Colony should
be planned with some regard to the interests of future
citizens arriving from England. Further, even in relation to
‘foreign trade, immigration, disposal of lands, or any of the
excluded topics’,6 disagreement between Cabinet and Legis-
lature ‘will just as readily induce a stoppage of the supplies,
with all the consequences, as any of the questions within the
range of local legislature’.? In either event the result will be
the exclusion from office of an unpopular administration. -

Y Encyclopagdia Britannica, vol. viil, 11th ed., pp. 705-6.

> W. P. M. Kennedy, Documents of the Canadian Censtitution (1759~
1915), (1918), p. 473. 3 Ibid., p. 476. 4 Ibid., p. 473-

5 Ibid. 6 Ibid., p. 475. 7 Ibid.
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‘There is a considerable amount of special pleading in the
Report of this Select Committee, but the views expressed in
it are obviously of considerable importance. There is realism
in the statement that the views of one party in a colonial
legislature may be more favourable to English interests than
those entertained by the opposing party. And it is openly
suggested that under circumstances, which must occur not
infrequently, the English Government, acting through the
agency of the Governor, should endeavour to see that its
- views prevail.

Whilst these criticisms of the Durham Report never
" received any official approval from the British Government,
* it is quite misleading to assert, as so many do, with reference
to.Durham’s Report, that the Home Government accepted,
frankly and unreservedly, the principles it enunciated, and
made it the basis of their policy’.! Durham died.in. 1840,
but it was many years after his death, during the Governor-
ship of his son-in-law Elgin, before there was any general
acceptance in England even of Durham’s main principles.

Sydenham, as Governor, would not. tolerate the colonial
demand of unqualified responsible government. In a letter
of December 1839 he said

‘I'am not a bit afraid of the responsible government cry. I have
already done much to put it down in its inadmissible sense; namely,
the demand that the council shall be responsible to the assembly, and
that the Governor shall take their advice, and be bound by it.’2

He regarded the Executive Council as ‘a Council for the
Governor to consult, but no more’.3

Sydenbham’s method of administering Canada broke down,
and the reasons for this were discussed by Governor Metcalfe
in 1843. Metcalfe pointed out in-a dispatch with reference
to the phrase ‘responsible government’ that ‘Lord Sydenham
scouts 1t’.4 Metcalfe also said ‘the term Responsible Govern-
ment, now in general use in this colony, was derived, I am
told, from the marginal notes of Lord Durham’s Report 5
ThlS statement is not accurate, the term having a much

I Marriott, The Mechanism of the Modern State (1927), vob i, p. 203.

2 W. P. M. Kennedy, Documents of the Canadian Constitution (I759—
1915), (1918), p. 532.

3 Ibid. + Ibid., p. 565. 5 Ibid., p. 566.
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earlier origin;' but Durham’s references to ‘responsibility’
and ‘irresponsibility’ inevitably made the words ‘Responsible .
Government’ the battle-cry of the Colonial Radicals from
thenceforward. According to Metcalfe, Sydenham’s practice
conformed more to the English system than Durham’s plan
or Sydenham’s own view of what was desirable. Metcalfe's
analysis of the Canadian practice under Sydenham and
Bagot, his two predecessors, may be stated thus:

1. “This kind of responsible government . . . tends to
produce the government of a party.’2

2. If the Governor and Ministry perform a popular act
of administration, the credit will be assumed by the
party in power, and if the Governor opposes a party
in power, he becomes an object of distrust to the party
in power. ~

3. The interests of the party in power and those of the
British Government are, or may be, opposed, for ‘in a
colony subordinate to an Imperial Government it may
happen that the predominant party is hostile in its
feelings to the mother country, or has ulterior views
inconsistent with her interests’.3

4. The Governor may be, as Metcalfe himself was at the
time of the 1843 dispatch, not perfectly satisfied with
his Council. In such case ‘the only effectual remedy
would be to dismiss them, or such of them as are most
in the extreme on this point, and form another Council’.4
This, however, would lead to a conflict with the Lower
House, leading either to continual warfare with the
Assembly or the Governor’s taking back those he had
dismissed.

Towards the end of 1843 Metealfe finally broke with his
Council. It is likely that, but for Disraeli’s overthrowing
of Peel in 1846, and the consequent accession to power of
Earl Grey and Lord John Russell, the Metcalfe crisis would
have led to further rebellion in Canada. Queen Victoria was
sympathetic with Metcalfe, and Lord Stanley and Gladstone

L J

*'W. P. M. Kennedy, Documents of the Canadian Constitution (1759~

1915), (1918), p. 566, n. 1. ‘
2 Ibid., p. 568. 5 Ibid,, p. 569. + Ibid., p. 568.
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supported him. Had Peel remained in office and full power,
it 1s possible that he would have acted upon his opinion of
1838 that ‘when once you went into a measure of a despotic
character it was well to err, if at all) on the side of suffi-
ciency’.! But, as events had shaped themselves, Lord John
Russell was now sympathetic and tender towards the states-
manship and memory of Durham, and Grey’s views had
advanced nearer to those of the ‘Colonial Reformers’.

It was not until Elgin had completed his term of office as
Governor-General of Canada that the situation in Canada
could be regarded as settled along the general lines of the
Durham Report.

In 1847 Elgin wrote that

‘I still adhere to my opinion that the real and effectual vindication

of Lord Durham’s memory and proceedings would be the success of a

Governor-General of Canada who worked out his views of government

Sfairly.’2

In 1852, towards the close. of his term of office, Elgm
summed up his precepts of administration in the following
words to his Ministers: ‘While you continue my advisers
you shall enjoy my unreserved confidence; and ex revanche
you shall be responsible for all acts of government.’s This,
however, was subject to one qualification and one reserve,

.. which he stated as being this: ‘that no inducement on
; earth would prevail with me to acquiesce in any measure
‘which seemed to me repugnant to public morals or Imperial
_interests.’+

Elgin regarded himself as carrying out the scheme of his
famous father-in-law. Accordingly the reserve powers Elgin
was asserting were regarded by him as being perfectly con-
sistent with the Durham method of government.

This aspect of Durham’s report is also emphasized by
the work of an early colonial advocate of the principle of
‘responsible government’. Its main reasoning is very differ-
ent from that of the Upper Canada ‘family compact’, but
it also shows that even the colonial radicals admitted that

I John Morley, Life of Gladstone (1903), vol. i, p. 642. @

2 W. P. M. Kennedy, Documents of the Canadian Constitution (1759~
1915), (1918), p. 579 (Letter, Elgin to Lady Elgin).

3 Ibid., p. 589 (Sept. 1852). 4 Ibid., p. 589.
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responsible government, according to the Durham doctrine,
possessed certain important reservations and exceptions.
I refer to the famous letters which Joseph Howe, the radical
leader of Nova Scotia, addressed to Lord John Russell,
discussing at length

‘the blessings and advantages of responsible government, based upon

the principles of that constitution which your Lordship’s forefathers
laboured to establish and ours have taught us to revere.’t

For present purposes, the importance of Howe’s letters lies
in his acknowledgement of the reserve power of the Crown,
acting through the Governor, even under the constitutional
government for which he was struggling. For he conceded
the existence of a limit ‘over which no representative of
Majesty will consent to be driven’,2 and he suggested that
these grounds should be clearly defined, either in the Act of
Parliament establishing the new system, or in the instructions
to the Governor. Howe definitely stated that if the Executive
Council sought to lead the Governor into unlawful measures
or ‘exhibited a degree of grasping selfishness which was
offensive and injurious’,3 the Governor could, and should,
at once dissolve the Assembly and take the verdict of the
people. This was an advantage to be gained, because the
Governors

‘would in fact have the power of freeing themselves from thraldom

to the family compacts which none of them can now escape by the

exercise of any safe expedient known to our existing Constitutions.’#

In the same letter, Howe again refers to the possibility of
the Governor’s dismissing the Ministry.5

That the views of Elgin in 1852, so far as they emphasize
the element of reserve power in the Governor, were in direct
accordance with those of Durham and the ‘Colonial Re-
formers’ is also shown by Grey’s reasoned arguments when
he intervened in a constitutional crisis in Nova Scotia
itself. The occasion for such intervention arose when the
Lieutenant-Governor, Sir John Harvey, in a private and
confidential dispatch to Grey in September 1846, adopted

Y'W. P. M. Kennedy, Documents of the Canadian Constitution (X759~
1915), (1918), pp. 480-1 (Letter, Sept. 18th, 1839).

2 tbid., p. 488, 3 Ibid., p. 504

+ Thid. s Ibid, p. 505.
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an attitude closely akin to that of Metcalfe in Canada.
Harvey stated that he was opposed to ‘responsible or party
government’ as being
‘peculiarly inapplicable to the conditions of a small colony, if not
inconsistent with its proper relations with the parent State, by its
direct tendency to array one class of Her Majesty’s subjects against
another,’

On November 3rd, 1846, Earl Grey forwarded a dispatch

to Harvey which Grey himself subsequently described as
‘the best explanation I can give of these views and of the
principles which have guided our whole policy towards
the North American colonies’.? With the contents of this
dispatch to Harvey, Elgin was made familiar, as were
Colonial Governors throughout the Empire. Grey stated
that he had the opportunity of communicating with Harvey
very fully before his departure to Canada in January 1847,
and added that it was Elgin’s object to withdraw from the
position of depending for support on one party as Lord
Metcalfe had done.

‘He was to act generally upon the advice of his Executive Council,
and to receive as Members of that body those persons who might be
pointed out to him as entitled to be so by their possessing the confi-
dence of the Assembly.”3

The significance of Grey’s dispatch has been recognized,
but only as a stepping-stone in the triumph of Durham’s
principles, and not in connexion with the discretionary
authority which, Grey insists, is retained by the Governor
when sufficient occasion warrants. ‘The dispatch clearly
asserts the Governor’s power ‘of refusing to sanction measures
which may be submitted to you by your Council’4# The
main principle is that ‘the opinion of the inhabitants’ should
be resorted to so as to determine disputes between the
Governor and his Council. It is nowhere stated that the
Governor is bound to act so that such disputes can never
arise. Indeed, Harvey was expressly advised that, as public

T 'W. Ross Livingston, Responsible Government in Nova szza (1930),

p- 203

2 Earl Grey, Colonial Policy of Russell’s Administration (18 53), vol. i,
pp. 208-9.

3 Ibid.; pp. 213~14. + Ibid., p. 211.
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opinion (expressed in a general election) would determine a
dispute between himselt and Ministers,
“You will carefully avoid allowing any matter not of very grave
concern, or upon which you cannot reasonably calculate upon being
in the end supported by that opinion, to be made the subject of such
a difference.’t
The second direction to Harvey was that if a difference upon
so important a matter did arise between Governor and
Council ‘you will take equal care that its cause and the
grounds of your own decision are made clearly to appear in
written documents capable of being publicly quoted’.2 The
object of this second direction is made quite clear. It is for
the purpose of carrying to the minds of the electorate the
conviction that the Governor is right ‘if they see clearly that
your conduct is guided, not by personal favour to any parti-
cular men or party, but by a sincere desire to promote the
public good’.3 Grey anticipates that if the documents show
that the Governor is taking his stand upon such grounds,
his objection ‘will have great weight with the Council, or,
should they prove unreasonable, with the Assembly, or, in
the last resort, with the public’.4

This general advice of Grey to Harvey, containing as it
does evidence of considerable political acumen, not to say
electoral cunning, often provides a clue to a Colonial Gover-
nor’s method of conducting to a successful issue disputes
between his Ministers or Legislature and himself. ‘Written
documents capable of being publicly quoted’, and in due
course publicly quoted, have often been used as valuable
electoral weapons, and their subject matter may constitute
its chief issue. It is unavoidable that such a method of
dealing with a constitutional crisis may lead, as it has led,
to considerable turmoil and confusion. In England, both
the name and opinion of the Monarch have been insulated
from all the shock of political defence and attack so far as it
is reasonably possible to do so. In the Colonies and Domi-
nions, on the other hand, Grey’s advice has led to the name
and opinio.n of the King’s representative being introduced

I W. Ross Livingston, Responsible Government in Nova Scoria (1930),
Pp. 254-5. :

2 Thid., p. 255. 3 Ibid. 4 Thid.
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into political contests which, often on that very account,
develop special vehemence. For the dispatch of Grey con-
templates an ultimate decision by the electorate upon the
question whether the Governor or the Cabinet is right in the
dispute which has led to the election. The question at issue
is necessarily of a political character. From time to time,
the weight of a Governor’s carefully prepared opinion has
- been sufficient to turn the balance in a keenly fought
electoral contest. The inevitable result is that, where the
Governor’s opinion proves more persuasive, a new admini-
stration antagonistic to the old is summoned to office. The
result may be, and has been, not merely the triumph of the
Governor on the one political issue which divided him and
his dismissed Ministers, but the passing of other legislation
with which the Governor has had nothing to do, and upon
which he has expressed no opinion whatever. In the end,
it might prove more logical, and also more just that, if the
Governor decided to take such a course as Grey suggested,
‘and force a dispute with the Ministers and the majority of
the Assembly, the decision of the people should be confined
in some way to the matter which has led to the dispute. But
such a course will not be practicable in those Dominions or
Colonies where the instrument of referendum upon a single
issue has not been made available.

- There was therefore a very slow and gradual, not to say
“ grudging, acceptance of the principles and recommendations
of the Durham Report. But for the defeat of Peel, and the
ensuing period of Whig supremacy, and the long governor-
ship of Elgin (1846—54), it is at least doubtful whether
Durham’s Report would have been regarded as belonging
to the list of great State papers. As it was, by an indirect
relation, the Corn Laws repeal led to the ultimate acceptance
of Durham’s views.

Further, it is reasonably clear that Durham was intent
rather upon ending a system of irresponsible government
than upon describing in precise detail the limitations of the
new system when it came to be operated and applied. His
recommendations were opposed by the Conservative section
of Canadian politicians, because his desire was to terminate
their continued possession of office without the support, and
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often against the wishes, of the popular Assembly. Those
politicians, in turn, used arguments which were directed
rather against their opinion of one or more particular applica-
tions of the new system, than in favour of the continuation
of their previous monopoly of office. On the other hand,
many used Durham’s Report as a slogan, without perceiv-
ing the reservations, explicit or implicit, in it. There were
explicit reservations in it. Apart from that, there were also
special difficulties in applying Durham’s ideas whenever a
conflict of policy arose between the parties as to matters
where British interests were vitally affected. This fact was
fully recognized by Metcalfe, but Sydenham and Bagot,
as well as Metcalfe himself, all failed to give a successful
operation to Durham’s main ideals.

~ Elgin always insisted that the Governor-General should
© not only possess, but exercise, if occasion arose, a-reserve
power, and dismiss his Ministers, or veto some proposed
act of legislation or administration. It is true that this
reserve authority was not explicitly mentioned in Durham’s
Report, and what was explicit—the distinction between
internal and external affairs—was not the same matter as
that insisted upon by Elgin. Yet the two restrictions upon
the area of Canadian responsible self-government would
overlap if the occasion for personal intervention by the
Governor-General against his Ministers was in order to
protect what he considered to be paramount Imperial or
external interests. In the main, the broad division made by
Durham—that between internal and external matters—was
a limit upon the area of colonial jurisdiction (whether legis-
lative or administrative in character), and therefore a limit
upon self-government. But the same principle of division
might also operate as a limit upon Ministerial action, though
legally within jurisdiction, because the obvious instrument
to hand for executing any Imperial policy was the Governor
- himself,

In later years the distinction between the permitted extent
of colonial legal powers and the policy involved in their
exercise bécame clearer. The area of legislative competence
of the colony became greatly extended by legal decision and
otherwise, and with legislative there was a corresponding
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extension of executive authority. As a consequence, dif-
ferences between a Governor and his Ministers seldom
turned upon the purely legal competence of the Parliament
or Executive concerned, as involving the Durham distinc-
tion between matters internal and external. They turned
mainly upon the precise constitutional and extra-legal rela-
tionship between Governor and Ministry, it being assumed
throughout that the action in dispute could not be objected
to upon merely legal grounds, or upon the ground that it
.related solely to matters external. Accordingly, as the general
/right of Dominion self-government became more fully
recognized, the questions of dispute between Governor and
Ministers*came to relate to such questions as the true extent
of the Governor’s discretionary authority, and the nature of
the reserve power of the Crown exercised by the Governor.



v

AN IMPORTANT TASMANIAN PRECEDENT
' OF 1914

N important constitutional controversy, involving the
Governor of Tasmania, his Ministers, and the Colonial
~Office, was raised in the year 1914. In the end, the Secre-
tary of State (Mr. L. Harcourt) ruled that the action of
the Governor, Sir William Ellison Macartney, was ‘not in
accordance with constitutional practice’.? The official corre-
spondence published showed that the Governor: offered a
commission to Mr. Earle, the leader of the Labour party,
upon the condition, amongst others, that an immediate
dissolution of Parliament should take place. Previously, the
outgoing Liberal Ministry, against whom a motion of no
confidence had been carried by the Legislative Assembly,
advised the Governor to dissolve, but such advice was not
accepted. It also appeared from the correspondence that
Mr. Earle, after having been sworn in as Premier, refrained
from advising a dissolution, although he had accepted office
upon the condition that he should. He stated, on April 7th,
1914, that a dissolution was opposed to his advice. The
Assembly also addressed a communication to the Colonial
Office protesting against the Governor’s intervention in
favour of a dissolution. The lengthy dispatch of the Secre-
tary of State can be analysed as laying down the following:
propositions:
1. Thata Governor cannot dissolve the Legislature except
on the advice of His Ministers.2
2. That a Governor cannot impose on an incoming
Ministry, as a condition of admitting them to office,
the condition that they should advise a dissolution, any
more than that they should tender any other advice.
3. That in the particular circumstances Mr. Earle must
be bgld to have accepted, for the time being, full

1.A. B. Keith, Selected Speeches and Documents on British Colonial Policy,
vol. 1i, p. 137.
2z Ibid., p. 137 et seq.
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responsibility for the Governor’s action in imposing
the condition.

4. That Mr. Earle, having altered his opinion and being
opposed to a dissolution, the Governor could not insist
upon receiving his advice to dissolve nor could he
himself dissolve the Legislature unless such action
was clothed with ministerial responsibility.

These four propositions all seem to be justifiable. The
first and fourth are identical with the broad principle that
the act of dissolution, though the legal power to do it is
vested in the Governor by a Constitution Statute, requires
the assent of Ministers who will accept responsibility for
the act.

The second proposition may also be justified. In 1807,
after the Grenville Ministry went out of office, resolutions
were proposed to the Lords and to the Commons to the
effect that it was

‘contrary to the first duties of the confidential servants of the Crown

to restrain themselves by any pledge, express or implied, from offer-

ing to the King any advice that the course of circumstances might
render necessary for the welfare and security of any part of the

Empire,’

Though these resolutions were not carried, their doctrine
seems to have met with subsequent approval. They were
directed of course to George 111 having forced the resigna-
tion of the Ministry because they refused to give the King
a pledge or assurance that never under any circumstance
would a measure for the relief of Roman Catholics be
suggested by them to the King. The general condemnation
of the King’s action as ‘unconstitutional’ by such writers
as May? is perhaps sufficiently authoritative to justify Mr.
Harcourt’s ruling on the second point.

The third propos1t10n that Mr. Earle, by taking office,
should be regarded as having accepted, temporarily at least,
responsibility for the Governor’s imposition of the condltlon,
applies a principle of supreme importance in the working
of parliamentary government. Since the dismissal or com-

¥ A.Todd, Parliamentary Government in England (ed. Spencer Walpole),

vol. i (1892), (cited note 1), p. 282.
2 May, Constitutional History of England, vol. i, pp. g6-8.
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pulsory resignation® of the Melbourne Ministry in 1834,
and the subsequent acceptance by Peel of a commission from
William IV, it has been stated that, as a general rule, new
Ministers ‘shall be held responsible to Parliament for the
policy which occasioned the retirement of their predecessors
in office’.2 A similar ‘responsibility’ was assumed by Pitt in
1784 after the dismissal by George III of the Fox-North
coalition. But the reality of the situation was asserted by
Perceval in 1807 in the debate on the Grenville episode. He
declared that ‘in the interim between successive Ministries,
the action of the Crown was necessarily independent’.3 May,
however, expresses the accepted and conventional opinion
that Ministers ‘who accepted office in consequence of the
refusal of that pledge’# should be regarded as having accepted
‘the same responsibility as if they had advised it’.5

‘The Harcourt dispatch proceeds, therefore, upon the
principle that May laid down and Peel recognized. Yet the
dispatch was criticized with some vehemence by Keith, to
whom it was ‘confused and sophistical’.6 The passage to
which he specially objected was the statement that

‘the observance of the principles of responsible government requires

that a Governor must be clothed with ministerial responsibility for

all acts in relation to public affairs to which he is a party as head of

the Exccutive.”?

Keith says that whilst this is true of the King, it is not true
of the Governor. He also asserts that the statement is ‘pal-
pably inconsistent’ with the statement in the same dispatch
that the Governor ‘has a discretion to refuse a dissolution’.®

But Keith’s criticism is not substantiated. He mentioned

! On the whole, the better opinion is that Melbourne was dismissed. See
Lord Melbourne’s Papers (ed. Sanders), pp. 222-3, 225, 230. Both Grey
and Melbourne describe what took place as a ‘dismissal’. Ibid., pp. 255, 257.

2 A.'Todd, Parliamentary Government in England (ed. Spencer Walpole),
vol. i (1892), p. 112. 3 Ibid. (note 3).

* May, Constitutional History of England, vol.i(1912 ed.), p. 78.

5 Ibid.

6 A.B.Keith, Responsible Government in the Dominions (1928), pp. 120-1.

7 A.B. K¥ith, Selected Speeches and Documents on Britisk Colonial Policy,
vol. ii, p. 137 et seq.

8 A. B. Keith, Responsible Government in the Dominions, vol. 1 (1928),
pP. 157.
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that perhaps the word ‘acts’ in the sentence quoted was not
intended to apply ‘to a negative matter like a refusal of a
dissolution’. But Mr. Harcourt never suggested such a dis-
tinction, and certainly that was not the meaning of the
dispatch. Nor is the principle of the Harcourt dispatch
inapplicable to a refusal by the Governor of a dissolution.
Keith adds that the rule in the Dominions, as distinct from
England, is that
‘the Governor must act on ministerial responsibility . . . but this
responsibility may be either assumed in advance by a Ministry in
office whose advice he accepts, or assumed ex post facta by a Ministry
which has taken office after he has forced one to resign.’t

It will be observed that Keith omits the case of a Ministry
in office which tenders to a Governor advice to dissolve
Parliament, which advice is not accepted by the Governor.
What is Keith’s view as to this? He asserts that ‘the rule is
really quite different’ from that laid down by Harcourt.
Applied to such a situation as I have supposed, the Har-
“court principle is perfectly clear. His dispatch says that, in -
cases where Governors have rejected advice to dissolve the
Legislature,
“The Ministers either acquiesce in the Governor’s action, in
which event they accept responsibility for it, or leave the Governor
to find new Ministers who will accept the responsibility.’2

The result, according to Harcourt, is that these instances do
not stand on any special constitutional footing, but come
within the general rule that ministerial responsibility should
clothe all acts and decisions of the Governor. Mr. Earle
accepted office after the Governor had refused the advice of
his predecessor to dissolve the Legislature. Mr. Earle was
thereupon placed in the position, according to the accepted
theory, of accepting responsibility for the Governor’s decision
“that the existing Legislature should not be dissolved. Yet
the Governor immediately imposed a condition upon Mr.
Earle’s acceptance of office ‘that an immediate dissolution
of Parliament shall take place’. This at once created an im-
possible situation, because it resulted in Mr. Etrle being

. Ibid.
2 A. B. Keith, Imperial Unity and the Dominions (1916), p. 101.
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made responsible both (1) for not dissolving and (2) for
dissolving the Legislature without the lapse of any appreci-
able interval of time between the two decisions. It would
seem quite clear, therefore, that in the circumstances the
Governor was in error in imposing such a condition upon
Mr. Earle.t Even for that error Mr. Earle was responsible
because he accepted ‘for the time being’ (the guarded phrase
used by Mr. Harcourt), and for the time being only, respon-
sibility for the anomalous position created by the Governor.
But, so soon as the incoming Ministry decided to advise
against dissolution, no dissolution could take place whilst
such Ministry remained in office. The desirability of dis-
solution then became merely a ‘personal opinion’ of the
Governor and ‘no constitutional means’ existed for giving
effect to it unless the Earle Ministry changed its views
or another Ministry favouring the dissolution succeeded to
office.

My analysis restates from a different aspect the attitude
taken up by Mr. Harcourt in his dispatch.® It is of little
avail for Professor Keith to denounce the reasoning as con-
taining ‘sophistical arguments’ which arose from

‘the false doctrine which permits a discretion to a Governor and

allows him to choose between acting on advice from Ministers, or

disregarding their advice and seeking ex post facto for ratification.”

This criticism seems itself to show some slight confusion of
thought. So far as it is based upon the opinion that the
Governor should not possess any discretion either to act
without, or to refuse to act upon, the advice of existing
Ministers, something is to be said in favour of it, though,
in his later writings, Keith has frequently departed from it.
But in reference to the Tasmanian precedent the opinion
is quite beside the point. It is nowhere directly dealt with
in the Harcourt dispatch, for all that is said is that the
doctrine of general ministerial responsibility applies even to
cases where the Governor has refused to accept the advice
of Ministers in favour of a dissolution. It is true that the

T This arfhiment of inconsistency was not used by any of the protagonists,
so far as I know. But it is of practical value as a test of action. See posz, in
relation to Lord Byng’s action in Canada in 1926, Chap. VII, p. 62.

z A. B. Keith, fmperial Unity and the Dominions (1916), p. 104.
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application of the general theory of ministerial responsibility
for all the public decisions of a Governor involves the imputa-
tion of responsibility ex post facto either to the Ministers who
remain in office after their advice has been rejected, or to the
Ministers who succeed them. But this is not, as Keith would
suggest, some new-fangled doctrine apphcable only to the
Dominions, but, as we have seen, the accepted English doc-
trine, at any rate since Peel’s acceptance of responsibility
in 1834—5 after William IV had exercised his discretionary
authority in forcing Melbourne to resign.

One might more easily adopt the argument that the
Governor of Tasmania was in error in not acting upon the
advice of Mr. Earle’s predecessor to dissolve. It seems that
Keith was approaching this view when the existence of the
reserve power of the Colonial Governor was criticized by
him in his preface to Brizish Colonial Policy. He then stated
that the position of the Dominion Governor was ‘closely
analogous’ to that of the King in relation to the Cabinet of
the United Kingdom, but ‘the parallelism’* was not complete.
For, in the Dominions, he said,

‘even in matters wholly of internal interest, the Governor may

refuse ministerial advice if he thinks fit, provided that he can find

other Ministers to accept office and to assume responsibility for his
action ex post facto.’?

Keith then said the position was ‘anomalous’ and gave rise
to a number of ‘inconveniences’, illustrated by the Tasmanian
case.

As the resolution of the Tasmanian Assembly itself showed,
the advice to dissolve was not in accordance with the
views of the majority of the Assembly. Keith’s insistence
that the Harcourt dispatch doctrine was ‘inconsistent with
full responsibility’ and evidenced ‘lack of political strength’s
lacked point, unless he considered that there should be no
diseretion in a Governor to refuse a dissolution to an existing
Mlmstry, no matter what circumstances exist when the
advice is tendered. That this, indeed, was his view in 1916,

1 A. B. Keith, Selected Speeches and Documents on British @olonial Policy,
vol. i (intro.), p. ix.
2 Ibid., p. x.
3 A. B. Keith, Imperial Unity and the Dominions (1916), p. 104.
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seems to be shown by his contrasting the Tasmanian case
with the
‘striking action of the Governor General of the Commonwealth in
1914 in granting the request of His Ministers for a double dissolu~
tion of the two Houses of the Parliament of the Commonwealth.’

In 1917 Keith’s comment was that the Tasmanian pre-
cedent showed that ‘the inevitable tendency of assigning a
personal responsibility to a Governor’ was ‘to induce him
to overstep the bounds set to his responsibility by constitu-
tional usage’.3 It is somewhat difficult to see the relevance
of this observation, unless Keith’s view was that, notwith-
standing the parliamentary situation, and the possibility of
an alternative Ministry, the Governor should have granted
a dissolution to Mr. Earle’s predecessor. If Keith’s view
was only that the Governor was wrong in imposing upon
Mr. Earle the conditions of advising dissolution, it added
nothing to the Harcourt dispatch.

I A. B. Keith, Imperial Unity and the Dominions (1916), p. 104
% Fournal of Comparative Legislation, vol. xvii, Nov. 1917, p. 230.
3 Ibid.
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THE DOUBLE DISSOLUTION OF THE
COMMONWEALTH PARLIAMENT IN 1914

HE circumstances in connexion with the 1914 dissolu-
tion of both the Houses of Parliament of the Common-
wealth will now be referred to.

As a result of the general elections in 1913, the Liberal
party led by Mr. Joseph Cook! comprised 38 Members of
the House of Representatives whilst the Labour party under
Mr. Fisher had 37 members. One of the 38 Ministerial
supporters occupied the position of Speaker, and another
that of Chairman of Committees. Mr. Cook’s continuance
in office depended upon the readiness and willingness of the
Speaker and the Chairman to give the Ministers support,
and so preserve their majority of one. But this was regularly
done; and therefore it would not have been possible for the
Labour party to carry on the Government.

But the Labour party had an overwhelming majority in
the Senate. Under the Commonwealth of Australia Con-
stitution Act, Senators are directly chosen by the people of
each State voting as one electorate, each State electing six
Senators. The latter are chosen for a term of six years, and
half retire every three years. At the general election of 1910,

 the election of the eighteen Senators resulted:

Labour party . . . 18

Liberal party . . . None
The eighteen Senators not seeking re-election in 1910 were:
Labour party . . . 5

’ Liberal party . ‘ . 13
‘Consequently, during the Fisher Labour Ministry of 1910~
13, the position of parties in the Senate was:

Labour party . . . 23

Liberal party . . . 13,
. When, in 1913, the Fisher Ministry was defeated by a
majority of one in the House of Representatives, and resigned

T Later, Sir Joseph Cook.
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office, the eighteen Senate vacancies filled at the same time
resulted :

Labour party . . . 11

Liberal party

and, as the eighteen Senators elected in 1910 were not due
to retire until 1916, the position of parties in the Senate
after 1913 was:

Labour party . . . 29

Liberal party . . . 7

It is clear that as a result of the election of 1913 the Cook
Ministry can hardly be said to have obtained an unequivocal
popular mandate.

Section 57 of the Commonwealth Constitution provides
that the Governor-General ‘may’ dissolve both the Senate
and the House of Representatives simultaneously if certain
events have occurred. They are (1) the passing of a Bill by
the House of Representatives and the Senate’s not agreeing
to it, (2) similar action by the House of Representatives and
Senate in respect of the same Bill in the same or the next
session, providing there has been an interval of three months
before the House of Representatives proceeds to pass the
Bill for the second time. ‘

On June 4th, 1914, the Governor-General, Sir Ronald
Munro Ferguson, who had been recently appointed to
the post, addressed a memorandum to Mr. Cook. The
latter had requested a double dissolution, the conditions of
Section §7 having been complied with in regard to the
Government Preference Prohibition Bill. The memorandum
stated :

“The Governor-General desires to inform the Prime Minister that
having considered the parliamentary situation, he has decided to
accede to the Prime Minister’s request and will grant an immediate
simultaneous dissolution of the Senate and the House of Repre-
sentatives.’t ‘
The Prime Minister, Mr. Cook, announced the Governor-

General’s decision on June sth, 1914. On June 12th the
Senate passed a resolution requesting that it be supplied
with the full terms of the request for, and reasons stated in

T Commonwealth Parliamentary Papers (1914), vol. v, p. 129.
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support of, the simultaneous double dissolution. Nothing
was done by Ministers to comply with the request. There-
upon the Senate addressed a petition to the Governor-
General himself. It was stated by Senators that, although
Ministers asserted that all communications between them
and the representative of the Crown ought to be regarded
as confidential, there were many Australian instances in
which similar communications were disclosed to Parliament.
It was also stated in the address of the Senate that a double
dissolution should never be granted unless a situation of
‘actual legislative deadlock’ has arisen. The address also
mentioned that, in the session of 191 3, the Senate had passed
twenty-three Government Bills, eighteen without amend-
ment, and that, of the five Bills it had rejected, three were
subsequently laid aside in the House of Representatives.

On June 2oth the Governor-General replied to the
Senate’s address, stating:

‘I have submitted to my Advisers the Address. . . I am advised
by them that the request therein contained . . . is one the compliance
with which would not only be contrary to the usual practice, but
would involve a breach of the confidential relation which should
always exist in this as in all other matters between the representative
of the Crown and his Constitutional Ministers. I am advised
further that to accede to the request contained in your Address would
imply a recognition of a right in the Senate to make the Ministers of
State for the Commonwealth directly responsible to that Chamber
for -advice tendered to the Governor-General in relation to the
exercise of an Executive power vested in him by the terms of the
Constitution, and that such a recognition would not be in accor-
dance with the accepted principles of responsible Government.’

The Governor-General’s answer concluded by stating
that, without conceding the existence of any obligation to
disclose the ground of the Ministet’s request: ‘“The grounds
. . . appear from the communication already made by the
Prime Minister with my permission and by my authority to
the House of Representatives.’2

It may be interpolated that this reference to the Prime
Minister’s announcement? gave no informatior® whatever

Y Commonwwealths Parliamentary Debates, vol. lxiiv, Pp. 2419~20.
2 Ibid., p. 2420. 3 Ibid., p. 1917.
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as to the grounds of Mr. Cook’s request to the Governor-
General. And it was not until the success of the Labour
party at the elections following the double dissolution that
the relevant papers were disclosed to the House and the
country.!

The reasons advanced in the Governor-General’s answer
to the Senate, no doubt drafted by his advisers, are not
convincing. Australian constitutional practice teems with
instances where similar communications were disclosed. It
is true that the documents relating to the three prior refusals
of a single dissolution by the Governors-General were not
disclosed to Parliament. But no request to dissolve any of
them was made until October 1914, when the 1909 docu-
ments were at once disclosed by Mr. Fisher.

Moreover, Senators were not, either expressly or impliedly,
asserting that Ministers were responsible to them. They
merely desired to be informed of the grounds upon which
there had been an exercise of the power committed to
the Governor-General by Section 57 of the Constitution, in
order to resolve serious disagreement between the Houses.
‘The Senate was vitally interested in its own dissolution. The
Governor-General had acted upon the Ministers’ advice, so
that the decision to dissolve both Houses was really theirs.
‘The Senate was asking for nothing more than does a litigant
who, having lost his case, seeks to obtain the reasons for
the Court’s judgment.

The memorandum of Mr. Cook to the Governor-General
should now be analysed:

1. It stated that, as a result of the 1913 General Election, the
Labour party was placed ‘in a position of overwhelming superiority’2
in the Senate.

2. It continued: ‘When it had become abundantly clear to the
Government and the country that no useful business could be done,
we decided that a further appeal to the people should be made by means
of a double dissolution, and accordingly set about forcing through
the two short measures for the purpose of fulfilling the terms of
the Constitution. Since then our intention has been well known and
understogd by Parliament and the country, and it has been per-
L Parliameniary Papers, vol. v, pp. 127, &c. The Senate elections re-

sulted: Labour party, 31; Liberal party, 3.
2 Commonwealth Parliamentary Papers (1914), vol. v, p. 129.
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severed in and carried out by the Government in the face of the most
strenuous opposition by the Labour Party. There has been no secret
or subterfuge in the procedure adopted. It has been clearly recog-
nised, and openly proclaimed by myself and colleagues, that no
Liberal Government could continue to carry on without an aban-
donment of its leading principles.’T

It is perfectly clear from this statement that the deliberate
object of Ministers was to bring about the conditions men-
tioned in Section 57 of the Constitution, so as to obtain the
grant of a double dissolution. In other words, section 57 was
not to operate upon a situation resulting naturally from the
Senate’s treatment of Government measures. On the con-
trary, a disagreement was specially manufactured, so that
the terms of the Constitution might be satisfied.

3. The memorandum proceeded: ‘It is generally admitted that
neither Party could carry on under existing conditions—certainly
the Labour Party could not carry on for a single hour in the House
of Representatives. But it is urged that the remedy is a dissolution
of the House of Representatives, and not a dissolution of both
Houses. It may be supposed, though it has not been expressly so
contended, that this argument rests on some analogy of the
position of the Lords and Commons before the Parliament Bill
was passed. It is obvious that such an analogy has no force,
unless it can be assumed that, if the Liberals obtained on such
a dissolution a majority in the House of Representatives, the
Senate would be prepared to pass the measures which are essential
to the Liberal policy. If this be the ground of the argument, it
may be dismissed at once. For the reasons set out already, the
Senate possesses no authority to depart from the absolutely definite
platform of the Labour Conference. Hence the suggested alternative

- of a single dissolution is equivalent to a trial of strength in which
one party may win, but in which the other Party~—which, in fact,
is the Party entitled to claim that it represents the majority of the
electors—if it succeeds, will be in no better position than it is now.’2

It will be observed that a real weakness in the Ministers’
argument is concealed in this part of their submission. For
the argument is, that, if there is a Labour majority in the
Senate, Ministers should be entitled to dissolve both Houses
provided only that they would be entitled to a dissolution of the
popular House. This results, it is argued, from the fact that

! Ibid., pp. 129—30. 2 Ibid.
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the Members of the Labour party (unlike its opponents) are
held down by a binding pledge to a definite platform. Of
course, no such argument may have prevailed with the
Governor-General, though it is impossible to ascertain which
of the reasons advanced by Ministers made any impres-
sion upon him. Many, perhaps most, representatives of the
Monarch would have hesitated to accept or act upon such
reasoning because each party adhered with sufficient rigidity
to its platform and announced policy.

4. Mr. Cook’s memorandum then referred to precedent. ‘May I
also remind your Excellency that Sir Thomas Carmichael, Bart.,
Governor of Victoria, in 2 memorandum communicated to the
Victorian Parliament on the 18th February, 1909, said—‘“It was
my duty to act in local matters on the advice of the Ministry as ex-
pressed by the Premier, unless I was prepared to find other advisers
better able than they to conduct His Majesty’s Government, or

unless I felt that their advice was contrary to the feeling of the
country.”

‘In the present circumstances, it is quite impossible for Your
Excellency to find other advisers who could command a majority in
the House of Representatives for a single hour.’t

Incidentally this part of the memorandum showed that
the Governor of Victoria was prepared to announce the
reason why he had decided to exercise a prerogative power
upon the advice of Ministers, and the reference to it is some-
what difficult to reconcile with the persistent refusal of
Ministers to disclose their memorandum at the Senate’s
request. The actual Victorian precedent of 1908—9 was
hardly in point, because it related to a single dissolution—
that of the Legislative Assembly of Victoria.?

5. Mr. Cook found some difficulty in meeting the argu-
ment of Mr. Hughes, then Deputy Leader of the Labour
party, that the Government Preference Prohibition Bill
(which had been selected as the occasion for the invocation
of Section 57) merely proposed that, in relation to Common-
wealth Government employees, there should be no preference
given, or discrimination made because of membership of
unions om associations, and the Government by Executive

Y Commonwealth Parliamernitary Papers (1914), vol. v, p. I30
2 See post., chap. XXIV. *
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minute had already acted upon the policy embodied in the
Bill. However, the memorandum said:

“T'he present Government, on assuming office, decided that its
mandate from the country would not be fulfilled by simply ceasing
to apply the obnoxious principle, and that it was necessary to make
it impossible for any Government again to resort to it without the
express authority of the Parliament.’t

This statement reveals great weakness in the merits of the
case for a double dissolution. By the double dissolution,
eighteen Senators were to be deprived of a five years’ term
of office, and the remaining eighteen of a two years’ term
because of the Senate’s failure to accept a Bill which would
make no difference whatever to the existing practice of
granting employment in the Government.2 Further, the
policy of preference to Trade Unionists, the accepted Labour
policy, could only be brought into operation in the event of
Mr. Fisher’s succeeding at the next election of the House of
Representatives. And such success would, almost certainly,
have carried with it a majority in the Senate as well, so that
he would be fairly entitled to enforce his declared policy.
On the other hand, if Mr. Fisher lost the next election his
opponents could still refuse to accord preference to unionists.

6. The memorandum then turned the argument towards
a broader issue. It stated: :

‘It is submitted that the power vested in the Governor-General by
Clause 57 of the Constitution to dissolve the Senate and the House
of Representatives simultaneously in the conditions therein set out
is one in the exercise of which he should, according to constitutional |
principles, be guided by the advice of Ministers possessing the confi-
dence of the House of Representatives.’

“T'his conclusion is clearly supported:

(a) By established principles of constitutional government relating
to the exercise of the Royal prerogative of dissolution, so far
as they are relevant to the provisions for a dissolution of the
two Houses under the Australian Constitution; and

(2) By an examination of the scheme of the Constitution itself

Y Commonwealth Parliamentary Papers (1914), vol. v, p. 135,

2 'The Proclamation of Dissolution recited the fact that the Government
Preference Prohibition Bill was the occasion of the dissolution.

3 Commonwealth Parliamentary Papers (1914), vol. v, p. 132.
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and of the historical steps by which that scheme was arrived
at and ultimately put in its present form.’r

7. Dealing with (4) the memorandum argued that:

‘So far as the Imperial Parliament is concerned, though theoretic-
ally the King possesses a discretion as to granting or refusing a disso-
lution of the House of Commons, that discretion is always exercised
in accordance with the advice of his responsible Ministers.’2

Elsewhere I demonstrate the error, perhaps the danger,
in the assumption that even in relation to the dissolution
of the House of Commons the Monarch acts automatically
upon the advice of Ministers.3 The real position is more
accurately stated in the recent work of Dr. Jennings, that:

“The position is, therefore, that the King has a right to refuse a
dissolution, though no doubt he would exercise the right only in
exceptional circumstances. The fact that the present King granted

a dissolution to Mr. MacDonald in 1924, merely indicates that he
did not think it convenient to refuse.’

8. But Mr. Cook admitted that, in the Dominions, re-

quests by a Ministry for a dissolution had frequently been
refused by the Governor. He then proceeded:

“The claim for a dissolution in such cases is made by a Ministry
- which has lost the confidence of the House, and is confessedly unable

to carry on the Government, but seeks to show that it still possesses
the confidence of the electorate’,s

whereas the present application was that of Ministers ‘in
full possession of the confidence of the popular Chamber’.6
The situation therefore was very different. Mr. Cook said:

‘It would appear, therefore, that unless there is something in the
Constitution itself which leads to a contrary conclusion, the practice
which has prevailed for so long in Great Britain applies, and that it
would be contrary to established constitutional usage for the Gover-

nor-General to reject the advice of his Ministers in the circumstances
mentioned.’”

9. Finally, Mr. Cook argued that Section §7 bore ‘little
analogy to the ordinary dissolution of the popular House
Commonwealth Parliamentary Papers (1914), vol. v, p. 132.

Thid. 3 See post, Chaps. VII and VIIL
W. Ivor Jennings, The Law and the Constitution (1933), p. 108.
Commonwealtl Parliamentary Papers (1914), vol. v, p. 132. .

Ibid. id.
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provided for by Section §’.T On the contrary, Section 57
indicated that ‘in a specified event, a specified remedy is
available’,2 and that, unless the double dissolution was
granted, the popular House would be left without any con-
stitutional remedy in the event of a direct cleavage between
it and the House representing sectional interests. Reference
was finally made to the standard work of Sir John Quick and
Sir Robert Garran on the Constitution, in which the opinion
was expressed by those learned authors that the power under
Section 57 would be exercised ‘according to the advice of
Ministers who have the confidence of Parliament’.3

On the whole, the reasoning of Mr. Cook does not appear
entirely satisfactory. But the decision of Sir Ronald Munro
Ferguson was definitely in favour of the Ministers’ request
and it must be regarded as establishing the following propo-
sitions:

(i) That so long as the conditions mentioned in Section §7
are complied with, the Governor-General will grant
a double dissolution to Ministers who possess the
confidence of the House of Representatives.

(ii) That it is not material to consider the importance or
significance of the Bill which, being the subject of
dispute between the two Houses, becomes the occa-
sion of the double dissolution.

(ii1) That, in particular, it is not necessary that the Senate’s
rejection of the specified Bill should have created a
condition of financial deadlock between the Houses.

(iv) That it is immaterial that the Ministers deliberately
set out to create the occasion mentioned in Section
57, for that is exactly what the Cook Government
did.

The chief value of the decision of the Governor-General is
that it established a definite rule in relation to Section §7.
It should be noted that the decision could hardly have
been the same if, in the situation of the House of Repre-
sentatives, Ministers could have been supplanted by an
alternative Ministry. Nor does it show, in any Way, that in
such event, Ministers would have been entitled even to a

' Ibid. 2 Thid. 3 Tbid, p. 133.
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single dissolution. The essence of the ‘parliamentary situa-
tion” upon which the Governor-General confessedly relied was
that the Ministers were ‘in full possession of the confidence
of the popular Chamber’.

In 1917 Keith commented on this precedent as follows:

‘Still more striking is the refusal of the Governor-General of the

Commonwealth in 1914 to accept the appeals made to him by the
Labour party to refuse the Liberal party a double dissolution of
the Commonwealth Parliament; every precedent pointed to refusal,
ordinary dissolutions having on three previous occasions been re-
fused in the Commonwealth on far less substantial grounds, and Sir
Ronald Munro Ferguson’s action is explicable and justifiable only
on the ground of the practice in the United Kingdom.’t
This comment of Keith should be carefully considered.
He says that ‘every precedent pointed to a refusal’. In fact,
however, there was no precedent, no case of a request for
a double dissolution having previously arisen. Keith gives
too little attention to the particular facts of the case and
the facts are of supreme significance. Although the Prime
Minister’s party had a majority of one only in the popular
House, there was, by 1914, 2 well-defined two-party systemin
operation. Moreover, there was no reasonable possibility that
Mr. Fisher, the Labour leader, could form an administration
without being immediately defeated in the popular House.
Hence a refusal of a single dissolution (i.e. of the House
of Representatives) would have been out of the question.
But no request for such a dissolution was ever made by the
Cook Ministry, so that no analogy can be drawn between
the prior refusals of single dissolutions and the 1914 case.
It has to be remembered that Keith’s view (in 1917) of the
‘rule in the United Kingdom’ was:

‘It is now clearly the established rule in the United Kingdom that
the responsibility for the political government of the country rests
with the Ministry, and that any advice which after full consideration
they decide to offer on political matters will be accepted by the
Crown, a doctrine which may be deemed to have been definitely and
finally affirmed by the action of the King in accepting ministerial
advice omthe question of the concurrence of the House of Lords in
the passing of the Parliament Act.’?

L Fournal of Comparative Legisiation, vol. xvil, Nov. 1917, p. 231.

2 Ibid., p. 227.
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Keith’s argument therefore was (1) that in the United
Kingdom the Monarch must act in all matters upon the
advice of his Ministers for the time being, (2) that the 1914
double dissolution was explicable solely upon the theory that
such a practice was also applicable to the Dominions. But
the first proposition will be shown to be unsound.? Is the
second part of the argument any sounder?

Now the Governor-General’s memorandum was expressly
based upon his ‘having considered the parliamentary situa-
tion’. Therefore his decision in favour of granting a double
dissolution certainly does not establish Keith’s 1917 theory
that the Dominion Governor (or the Sovereign himself)
should always follow an existing Ministry’s advice whar-
ever the parliamentary situation may be. It establishes that,
where no alternative Ministry is possible, a Governor should
dissolve upon the advice of a Ministry which retains the
confidence of the popular Assembly, and it also establishes
that, so long as the Senate twice rejects a Bill passed by the
Lower House inaccordance with the conditions of Section 57,
a simultaneous dissolution of the Senate is also obtainable by
the Ministry.

Keith’s inference from this action of the Governor-General
of Australia was that it

‘is only susceptible of explanation on the ground that he felt that it

was best to adhere to the principles of responsible government as they

exist in their purest form in the United Kingdom.

Consequently, his action was no less than ‘a landmark in the
history of responsible government in the Commonwealth’.3
These bold assertions are not justified by the facts of the
case. Let us assume, as Keith points out, that three of
Sir Ronald Munro Ferguson’s predecessors ‘had declined
dissolutions in cases where a fair claim for a dissolution had
undoubtedly been made’.# But these three instances had
occurred when, because of the existence of three parties in
the House of Representatives, there was at least a distinct
probability that the House could be controlled by Ministers
other than those who were advising dissolution.5,
I See post, Chaps. VII and VIII and p. 61.

2 A. B, Keith, Imperial Urity and the Dominions (1916), p. 109.
3 Ibid,, p. 110, 4 Ibid. 5 See post, Chap. VL.
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In his 1928 edition of Responsible Government in the
Dominions, Keith seems to have abandoned his earlier view
of the extreme significance of the 1914 precedent. More-
over, he changes his ground on the Tasmanian case, asserting
of the Harcourt dispatch that the principle of universal
responsibility applies only to the King—‘It is not and never
has been true heretofore of a Governor.”! Later, in his
1933 work, there is still another dcparture from his original
position. The Harcourt dispatch is not touched upon at all,
and it 1s said:

‘that a Governor should act on ministerial advice has been admitted

in the Dominions, but with an important proviso; a Governor may
reject advice if he can secure, in the event of the resignation of the
Ministry in consequence of his action, a new Ministry which will
accept responsibility ex post facto for his rejection of advice.’2

It may be observéd that everything in this amended proposi-
tion 1s consistent with the terms of the Harcourt dispatch.
In 1916 Keith had condemned

‘the false doctrine which permits a discretion to a Governor and
allows him to choose between acting on advice from ministers, or
disregarding their advice and seeking ex post facto for ratification.’s

This condemnation may be contrasted with his 1933 pro-
position that

‘it is, of course, too much to say that the Governor must grant a
dissolution inevitably on a request from his Government. It is
obvious that only one dissolution can be asked for by the same
Ministry within a limited period; if it fails to secure a majority ata
dissolution, it cannot imitate continental practice and endeavour to
secure a complacent Legislature by a series of dissolutions. The
King in a like case would clearly be compelled to refuse dissolution
and would then find 2 new Government to support his action.™

This important exception from his earlier proposition
Keith is compelled to make. He proceeds to make another
when he says:

1 A. B. Keith, Re.rpamzé/e Government in the Dominions, vol. i (1928),
p- 156

2 A. B. Keith, T/ Comtzmtzofml Law of the British Dominions (1933),

p- 147. .
3 A.B.Keith, Imperial Unity and the Dominions (1916), p. 104.

+ A. B. Keith, Te Constitutional Law of the British Dominions (193%),
pp- I150-1.
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‘If a Ministry at an election secures only a slight majority, and,

after a substantial period seeks again a dissolution, the issue would be

different and must be decided according to circumstance. Absolute

rigidity is impracticable, especially in the case of such a Dominion as

' Newfoundland, where constitutional usage is far from settled on
normal lines.’

This is so vague that it may be asked whether the degree of
rigidity should have to depend upon the degree of latitude
or longitude where the question has been raised.

Therefore the conclusions originally reached by Keith
cannot be accepted. They find no real support, so far as the
Dominions are concerned, in the Munro Ferguson ruling of
1914, where complete reliance was placed by the Governor-
General upon the special parliamentary situation existing
at the time of the request for a double dissolution. And the
Harcourt dispatch of 1914, whilst asserting the general
principle that no exception can be admitted to the doctrine of
ministerial responsibility for every official act or decision of the
Governor, did not concern itself with an investigation of the
circumstances and conditions which could justify a Governor
in venturing upon an original exercise of discretion and sub-
sequently obtaining Ministers to assume ‘responsibility’ for
his decision.

¥ Ibid., p. 151.
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REFUSALS OF DISSOLUTION IN THE
COMMONWEALTH PRIOR TO 1914

RIOR to the double dissolution of 1914, three requests

for single dissolutions of the Commonwealth House of
Representatives had been made to the Governor-General for
the time being.

(i) In August, 1904, Lord Northcote refused a dissolu-
tion of the House of Representatives after a request for it
had been made by Mr. Watson, Leader of the Labour Party.
At the time the Parliament was less than eight months old,
and the state of parties was:

Labour party . . . . . 24
Mr. Deakin’s party (Protectionists) . 27
Mr. Reid’s party (Free Trade) . . 24

No documents in relation to the refusal were made public.
The case is obviously very different from that of 1914,
because it could not be shown, as it was in 1914, that an
alternative Ministry was impossible. In fact Mr. Reid was
commissioned by the Governor-General to form, and did
form, a Ministry.

(i) In June, 1905, Mr. Reid was also refused a dissolu-
tion. At the time, Parliament still had half of its normal life
of three years outstanding. The same Governor-General
acted on similar principles and, as a result, Mr. Deakin not
only became Prime Minister, but was able to form a Govern-
ment which carried on until the House of Representatives
was dissolved, after a full three years of life. The circum-
stances of this case also were very different from that of 1914.

(ili) A more important case of refusal of a dissolution
took place in June 1909. After the general elections of
December, 1906, the Deakin Ministry continued in office
until it was replaced in November, 1908, by the Labour
Ministrygunder Mr. Fisher. The Ministry at once wound up
the session in order to prepare its programme, the session

closing on December 11th. At the time the state of parties
was:
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Labour party . . . 27
Deakin party (Protecuon) . . 15
Reid-Cook party (Free Trade) . . 32

Before the commencement of the new session—on May
26th, 1909—negotiations for a coalition or fusion of the
two non-Labour parties were completed. Some of Mr.
Deakin’s supporters refused to coalesce on the ground that
the last vote of the electorate in December, 1906, had been
given upon the definite assumption that there was no possi-
bility of compromise between what were now two branches
of the coalition. For instance, Sir William Lyne, who
represented these dissentient followers of Mr. Deakin, said:

‘Knowing the arrangement under which support was given by
the Labour Party to the late Administration, of which the Honour-
able member for Ballarat [Mr. Deakin] was Leader, I am astounded
at what has taken place. My political life has been, probably, as long
as that of any other Honourable member, and during the whole of it

I have striven to be consistent, 1 have never solda colleague, and I
have never sold my principles.’

Upon a meeting of the House, the Fisher Ministry was
immediately defeated upon a test vote by the Coalition which
was arranged to function under the leadership of Mr. Deakin
and Mr. Cook. A great parliamentary struggle ensued.
Mr. Hughes (then Deputy Leader of the Labour party)
made indignant, not to say passionate, protests against the
Coalition. For instance, he said:

“I'he Honourable member for Ballarat has thought fit to criticise
the policy of this Government. He has done so in a way of which,
since he was never at a loss for words, it can only be said that there
are no words even at his command, to explain his position and atti-

" tude. Itisathing beyond words. Itis very fitting thata party which
met in Corners and hatched in darkness this monstrous combination,
and which announced its existence to the world in 2 Town Hall, to
which admission was by ticket, should treat with contemptuous
silence the Government policy—a policy which they cannot criticise,

~and dare not denounce. This policy is substantially that of the
Honourable member himself, save that behind it this tlme are men
desperately in earnest.’?

v Commonwealth Parliamentary Debates, vol. xlix, p. 127.
% Ibid., p. 133.
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And Mr. Hughes also said :

‘God save us from such friends. Last night the Honourable
member abandoned the finer resources of political assassination and
resorted to the bludgeon of the cannibal. Having perhaps exhausted
all the finer possibilities of the art, or desiring to exhibit his versatility
in his execrable profession, he came out and bludgeoned us in the
open light of day. It was then that I heard from this side of the
House some mention of Judas. I do not agree with that; it is not
fair—to Judas, for whom there is this to be said, that he did not gag

the man whom he betrayed, nor did he fail to hang himself
afterwards.’

Meanwhile an important memorandum was being dis-
patched by Ministers to the Governor-General. In this it
was pointed out: '

“Your Advisers claim that many of the measures set forth in the
Speech of your Excellency are of a most important and urgent
nature; that a large number of Members of the Parliament were
directly returned at the last election to support these measures; and
that some of the members now supporting Mr. Deakin are amongst
that number; that a considerable majority of members of the House
of Representatives were returned to support many of the proposals
mentioned in Your Excellency’s speech; that, apart from the mem-
bers who were returned at the last election to support these measures,
there is no majority against the policy of the Government, and that
unless there is evidence, obvious and conclusive, that public opinion
in the constituencies has changed, or that your Advisers have been
guilty of such acts of corruption, maladministration, or ineptitude as
to make their occupancy of the Treasury benches a danger to the
welfare of the nation, these measures ought to receive both the
attention and the approval of Parliament.’2

It was then contended that the precedents established that

‘A dissolution may probably be had recourse to under any of the
following circumstances:

‘(1) When a vote of “no-confidence”, or what amounts to such,
is carried against a Government which has not already ap-
pealed to the country. A

(2) Where there is reasonable ground to believe that an adverse
vote against the Government does not represent the opinions
agd wishes of the country, and would be reversed by a new

Swlia
ariameiit,

Y Commonwealth Parliamentary Debdates, vol. «lix, p. 175.
¢ Commonwealth Parliamentary Papers, No. § of vol. ii (1914~17), p. 1225.
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‘(3) When the existing Parliament was elected under the auspices
of the opponents of the Government.

‘(4) When the majority against a Government is so small as to
make it improbable that a strong Government can be formed
from the Opposition.

(5) When the majority against the Government is composed of
members elected to oppose each other on measures of first
importance, and in particular upon those submitted by the
Government.

‘(6) When the elements composing the majority are so incon-
gruous as to make it improbable that their fusion will be
permanent.

‘(7) When there is good reason to believe that the people
earnestly desire that the policy of the Government shall be
given effect to.

‘All these conditions, any one of which is held to justify a dissolu-

tion, unite in the present instance.’®

Considerable argument was advanced to the effect that
Parliament would expire after one additional session, so that
a refusal of a dissolution would give Mr. Deakin, for the
third occasion, the advantage of facing the general elections
as Prime Minister. It was also urged:

‘We have already mentioned that we are not supported by the
public journals of the Commonwealth, and we now desire to submit
~ to Your Excellency that an appeal to the people, which to a party
having a powerful Press at its service may be without inconvenience
postponed, is to your Advisers, who have not the direct support of
any daily paper—and what is more, are subject to daily misrepre-~
sentation of their acts and motives, and to the suppression of those
facts by which public opinion might be informed—a matter of
most serious and urgent moment; and must enable the policy of
your Advisers and the action of members violating their express
pledges to the people, and of the Opposition in declining to deal
with this upon its merits being placed before the people for their
decision, "2

Lord Dudley refused the application for a dissolution,
and Parliament was not dissolved until February 1910. At
the general elections, the Deakin-Cook fusion yas over-
whelmingly defeated by the Labour party, and Mr. Fisher
became Prime Minister.

T Ibid. 2 Ibid., p. 1234.
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This precedent is of special significance. The strength of
Mr. Fisher’s case was that Parliament’s life had to run for a
comparatively short period only, and that it was reasonable
that a coalition or fusion of two parties which had been
strongly opposed to each other should obtain the endorse-
ment of the people as a condition of being allowed to assume
the government. On the other hand, Mr. Fisher was not
in the position of being able to control the popular House,
so that the onus was on him to make out a special case, if
previous precedents in Australia were to be recognized.
Therefore, the case is not the antithesis of that of 1914, but
it shows the extreme difficulty of determining such questions
according to the exercise of a just discretion.

Keith comments upon the precedent that the electorate’s
decision was ‘an indication that the Governor-General acted
unwisely in refusing a dissolution’.! This, however, does
not follow at all. Mr. Fisher, the Labour leader, succeeded
at the general election in April 1910, but he may not have
done so at an earlier date, and, in any event, the electors’
opinion was then concentrated upon the merits of the
Deakin-Cook Coalition, and not upon constitutional doc-
trines. Keith says that the Governor-General’s decision
‘prima facie was contrary to constitutional usage’.?2 It is not
easy to understand what is meant by the use of ‘prima facie’.
Certainly the action of the Governor-General proceeded
upon a principle which was not out of accord with what had
until then been accepted as Australian practice, although
the discretion may not have been wisely exercised.

U A. B. Keith, Responsible Government in the Dominions (1928), vol. i,
p- 163. % Ibid.



VII
LORD BYNG AND THE CANADIAN CRISIS
OF 1926

THE constitutional controversy of 1926, when Lord

Byng, the Governor-General of Canada, refused to grant
a dissolution to the Liberal leader, Mr. Mackenzie King, is
of great importance and requires careful consideration.

As a result of the refusal of the dissolution, Mr. King
resigned office on June 28th, 1926. On June 29th the
Conservative leader, Mr. Meighen, accepted office, but, on
July 2nd, the House of Commons passed a vote of censure
upon Mr. Meighen’s method of assuming office. In order to
avoid the vacation of seats on the part of new Ministers,
Mr. Meighen had persuaded the Governor-General to
appoint seven acting Ministers, one Minister only (Mr.
Meighen himself) holding a permanent office and requiring
re-clection. The censure of the Canadian Commons was
directed to this unusual device. It was immediately followed
by Lord Byng’s dissolving Parliament on Mr. Meighen’s
advice.

Now the correctness of Lord Byng’s action in refusing
Mr. King a dissolution in the first instance raised a question
quite distinct from that of his subsequent action in allowing
Mr. Meighen to form his Conservative Ministry in the
manner described, and in granting Mr. Meighen a dissolu-
tion after the popular House censured the device which had
been adopted by the latter.

© On July 8th Professor Keith made a statement to the
Manchester Guardian containing the rhetorical statement that
Lord Byng ‘by refusing the dissolution asked for by Mr.
Mackenzie King . . . has relegated Canada decisively to the
colonial status which we believed she had outgrown’. He
also said: ‘Lord Byng’s action is, of course, absolutely
constitutional . . . if Canada has the same status asdhe States
of Australia or her own provinces.’

Here it may be observed that this supposed ghistinction
between the status of the central government in the Federal
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Dominions of Canada and Australia, and that of the Pro-
vinces and States united for certain purposes in those federa-
tions, had been completely overlooked by Keith in his earlier
treatment of Dominion status in relation to the dissolution
power.! In such treatment, Keith showed very clearly that
he never entertained the opinion that any such distinction
was admissible. For instance, in an article in the Fournal of
Comparative Legisiarion in November 19149, Keith discussed
the general principle of Dominion status by reference to
certain Australian precedents, and upon the footing that no
differentiation was to be made between the constitutional
position of the King’s representative in the Commonwealth
and in the several States. Under the Australian Constitution
there is committed to the Commonwealth jurisdiction only
certain specified powers of legislation and administration,
and the States still retain the residue of their former powers.
In his 1917 article Keith, having discussed the Tasmanian
and Commonwealth cases of 1914, and the recall of Sir
Gerald Strickland? from the position of Governor of New
South Wales in the year 1917 because of his refusal to assent
to a Bill for the extension of the life of the New South Wales
Legislature, advocated the introduction to ‘the Dominions’
of the practice that

‘in all matters of internal affairs the Governor should act on the

advice tendered to him by the Ministry in office, being definitely

relieved from all personal responsibility.’s

Keith’s argument in favour of the proposed new practice
- applied to Commonwealth and States indifferently. Itasserted
the desirability of developing the feeling of political responsi-
bility and of attaining the ideal of the Imperial War Con-
ference of 191y that the Dominions should acquire that
equality ‘in political status with the United Kingdom which
their statesmen have declared that they desire, and which
the United Kingdom is ready and willing to concede’.4
Moreover, in his 1916 work called Imperial Unity and
the Dominions, Keith advocated that, in respect of all self-
governing Dominions, including in that category the States
! See poss, Chap. XXIIL 2 Later, Lord Strickland.

3 Fournal of Comparative Legislation, vol. xvil, Nov. 1917, p. 231.
4 Ibid., p. 232.
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of the Commonwealth of Australia, ‘the Governor . . . might
also well be instructed to act always on ministerial advice’.!
Whilst Keith admitted that the existence of a Governor’s
discretion to disregard ministerial advice could not be denied,
‘it is much more doubtful if the continuation of the practice
is desirable for an indefinite period’.2 He added that the
practice was
‘characteristic of immaturity and of defective development. The
proper penalty for disobedience of the laws of responsible govern-
ment by a Ministry is punishment by the electorate; it should not
be any part of the duty of a Governor to remedy the defects of
political conscience on the part of Ministries, any more than that it
should be part of the duties of the Crown to remedy the defects of
ministries in the United Kingdom.’s

Later he referred to ‘the undesirability and unsoundness of
the existing doctrine of the discretion of the Governor in
granting a dissolution’.# Keith finally suggested (i.e. in
1916) that the change he advocated, i.e. the adoption in its
full sense of the British doctrine of Ministerial responsibility,
could be adopted by a mere change in the instructions to
the Governor.5

Why, then, did Keith, in discussing the Byng episode
of July 1926, attempt to differentiate between the status of
Canada as a central constitutional unit and the States of
Australia as local constitutional units? The careful student
will: perhaps find the explanation in the fact that, at the
time of the Canadian controversy, there was also pending
a serious constitutional issue involving the status of New
South Wales, in which Mr. Amery, then Secretary of State
for the Dominions, the Governor of New South Wales (Sir
Dudley de Chair), and the Labour Ministry then in office
were all concerned. Reference is made elsewhere to the
New South Wales precedent.b It is sufficient to bear in
mind that by the year 1926 Professor Keith seemed to be
committed to an opinion hostile to the views of the New
South Wales Labour Ministers, who were emphasizing the

I A. B. Keith, Imperial Unity and the Dominions (1916), p. 85%

2 Ibid., p. 97- 3 TIbid.
4 Ibid., p. 112. 5 Ibid., pp. 118-19.
6 See post, Chap. XIV.
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enlarged constitutional status of that State, as well as the
Commonwealth.
Keith’s article of July 8th, 1926, also stated that
‘Mr. King’s whole contention . . . is that the colonial status is out=
worn and that the Governor-General’s action ought to be based on
the principles observed in the United Kingdom.’

After referring to King George’s granting of a dissolution
to Mr. Ramsay MacDonald in 1924, and to Mr. Asquith’s
views as to the King’s discretion in granting dissolutions,
Keith mentioned the Munro Ferguson precedent of 1914,
stating that:

‘the demand [i.e. of Mr. Cook for a double dissolution] on ordinary

colonial principles would have been rejected without hesitation.

But the Governor-General gave effect to the new status of the

Commonwealth; he accepted the advice of the Prime Minister

despite the objections of the Opposition.’

This is a treatment of the 1914 precedent which is abso-
lutely unwarranted by the original documents. Neither
Mr. Cook, the Prime Minister, nor the Governor-General
himself said a word about the ‘new status’ of the Common-
wealth.! Keith suggested that the status was acquired by
virtue of the Imperial Conference of 1911. But there is
nothing in the proceedings of that Conference which warrants
any valid distinction between the quality and nature of the
self-governing powers enjoyed by the Commonwealth on
the one hand, and the States on the other, each acting
within its defined constitutional jurisdiction. Such a distinc-
tion would have been rejected unhesitatingly as quite in-
consistent with the principle of division of functions which is
basic to a Federal Constitution. As we have seen, the action
of Sir Ronald Munro Ferguson in 1914 proceeded upon his
view of the special parliamentary situation existing at the
time of the request for a double dissolution.2 Keith’s
reference to Sir Ronald Munro Ferguson’s ‘long parlia-
mentary experience’, and his suggestion that Lord Byng had
ignored ‘the new status of the Dominions’ merely introduced
a little fdurish to his main argument.

The reasoning of Keith’s article cannot be accepted as a

I See ante, Chap. V. 2 See ante, Chap. V.
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satisfactory exposition of the existing constitutional practice.
Regarded as an argument in favour of what the rule should
be, it may assume a very different aspect. According to
Keith his letter was
‘accepted by Mackenzie King Ottawa 23 July 19265 The Times
in its account of the struggle systematically and stupidly mis~
represented the issues, treating Mr. King as anti-Imperial and
ignoring Mr. Meighen’s anti-British tariff and defence principles.’t

It was not surprising that Mr. King should accept support

~ from Professor Keith, part1cularly as he was raising the issue
whether Canada was ‘still to be regarded as possessing the
status of a Crown colony’. But subsequent history does not
suggest that Mr. King ever agreed with Keith that in any
relevant sense the Canadian Provinces were inferior in
constitutional status to the Dominion itself.

The constitutional question in Canada in 1926 was greatly
confused by the introduction of very general propositions as
to ‘status’. Moreover, it was also confused by the assump-
tion that the question was necessarily determined by Mr.
King’s success at the general elections which followed.

Early in 1927 the correspondence which had passed
between Lord Byng and Mr. King was tabled. This corre-
spondence showed that in a letter dated June 28th, 1926,
Mr. King suggested to the Governor-General that the latter
should

‘before definitely deciding upon this step, cable the Secretary of

State for the Dominions asking the British Government, from

whom you have come to Canada under instructions, what, in the

opinion of the Secretary of State for the Dominions, your course
should be in the event of the Prime Minister presenting you with an

Order-in-Council having regard to dissolution.’>

Lord Byng rejected the suggestion, stating that he had
himself dealt with the problem as fairly as possible. As the
Scotsman points out, the letter of Mr. King seems to recognize
that Lord Byng’s position was that of a Governor ‘under
instructions’ from the British Government.
In a comment upon the publication of these dis€losures in
* A. B. Keith, Responsible Government in the Dominions, vol. i (1928),

p. 146, n. 3.
% Scotsman, March 15th, 1927,
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the Scotsman, Professor Keith adopted a much milder tone
than that of July 1926, and said ,

‘I confess that, while I have always held that Lord Byng erred in
his decision, it appears to me that much of the responsibility really
rests with a system under which a Governor-General is sent out
without any clear instructions as to the place which he is to occupy
in the structure of government, Happily, the resolution of the
Imperial Conference of 1926 should effectively prevent any Gover-
nor-General in future being placed in so uncomfortable a position

as was Lord Byng.’s

Now this comment recognizes, for the first time, that
there was no clearly established constitutional error on Lord
Byng’s part in his original refusal of a dissolution to Mr.
King. Let it be remembered that the parliamentary situation
in the Dominion Parliament of 1926 appeared obscure. At
the general election of 1925 many members of the King
Ministry had been defeated. In the existing circumstances
it seemed by no means impossible that IMr. Meighen, who
had a larger direct following than Mr. King, would be able
to obtain support from the third (Progressive) party to form
a Ministry and carry on the Government. Even the vote of
censure upon Mr. Meighen’s method of forming the pro-
visional Government was carried by a majority of only one
vote,

Keith’s second statement, that the Governor-General’s
constitutional position in reference to grants of dissolution
was finally cleared up by the 1926 Imperial Conference, is
not borne out by the Report of that year.2 No doubt, it
should be accepted that since 1926 the functions of the
Governor-General are to be regarded as being assimilated to
those of the King. Such a fact excludes the possibility of
general or particular instructions to the Governor-General
by the British Government, the Governor-General not being
in any sense its ‘representative or agent’:3 indeed, not being
even one of ‘the parties interested’.4 But this generalization
only shifts the difficulty farther back, making it necessary
to determmne whether the Sovereign should, in circumstances

T Scotsman, March 16th, 1927. 2 See post, Chap. XXI.
3 Parliamentary Papers, vol. xi (1926), Cmd. 2768, p. 560.
4 Ibid., vol. xiv (1930~1), Cmd. 3717, p. 595.
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analogous to those which faced Lord Byng in 1926, have
granted an immediate dissolution to a Ministry which
appeared to be tottering, and which might, it seemed
reasonably possible, be replaced by a stable Ministry possess-
ing the confidence of a Parliament which had been elected
only twelve months before.

The facts of the Canadian crisis were carefully discussed
during a debate in 1927. Mr. Cahan, K.C., then pointed
out that, at the time when Mr. King was refused a dissolu-
tion, a censure motion was pending in Parliament upon an
important branch of the administration. He argued that

‘no Ministry has the right to attempt to dissolve the court before
which it is being tried until a verdict has been rendered upon the
issue in question. No cases can be found in which the Sovereign, or
any viceroy representing the Sovereign, has attempted at the request
of a Prime Minister to destroy the very Court before which he and
his colleagues were compelled to appear.’

Mr. Cahan strongly contended against ‘the new rule that
at all times and under all circumstances the Prime Minister
of this country is to have a dissolution upon request’.?

In answer to this criticism, Professor Keith disclaimed his
acceptance of such arule. But I have already quoted passages
from his earlier writings and from his first statement of his
views on the Canadian crisis, which do not march com-
fortably with this disclaimer. Keith went on to say that the
position of the Governor-General should be the same as that
of the Sovereign himself in Great Britain, but that the
Sovereign could properly refuse a second dissolution to a
Prime Minister who had obtained a dissolution and been
defeated at the Polls. He then, for the first time, suggested
that his criticism of Lord Byng ‘was based not merely on
his refusal to grant a dissolution to Mr. King, but on that
refusal coupled with the grant to Mr. Meighen’s He
admitted that ‘colonial precedents would have justified the
refusal to Mr. King had Mr. Meighen been able to form a
Government and command a majority in the Commons’.4

Now this last pronouncement of Keith is ineportant.
Though the argument is not elaborated, it does indicate the

¥ Scotsman, May 10th, 1927. 2 Ibid.
3 Ibid., May 11th, 1927. 4 Ibid,
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point at which Lord Byng’s action ceased to be justifiable
on accepted constitutional practice. Mr. King had himself
admitted in July 19267 that the refusal to dissolve might
have been regarded as proper if Mr. Meighen had been
successful in forming a stable government. The ground of
attack upon Lord Byng was inevitably directed to the grant
of a dissolution to Mr. Meighen, following so closely upon
- 1ts refusal to Mr. King. An analysis of the situation created
by Lord Byng, upon lines similar to that made in con-
nexion with the Tasmanian precedent of 1914, discloses a
real inconsistency between his two decisions.2
By accepting office after the refusal of a dissolution to
Mr. King, Mr. Meighen had to be regarded as accepting
full responsibility for the Governor-General’s refusal. But
responsibility was meaningless, unless it involved his definite
acceptance of the opinion that, in the interests of Canada, it
was not desirable that Parliament should be dissolved. And
yet, before three sitting days elapsed, Mr. Meighen placed
himself in the position of advising in favour of the very
course which he had, by taking office, advised against, but
which his predecessor had favoured. The change of front
on the part of Mr. Meighen must have satisfied Lord Byng
that a dissolution was inevitable, in other words, that
Mr. King’s original advice was sound and should be acted
upon. The question which remained, whether Mr. King
or Mr. Meighen should obtain the dissolution and face the
country as Prime Minister, presented no difficulty. Not only
did the balance of convenience and justice point strongly in
favour of Mr. King, but Mr. Meighen's failure to form a
stable government suggested that it was the advice and
opinion of Mr. King which had to be adopted. Therefore,
Lord Byng should have refused Mr. Meighen’s request
for a dissolution, and recommissioned Mr. King as Prime
Minister, not, of course, imposing any condition of a dissolu- -
tion, but being reasonably certain that Mr. King would
repeat his former tender of advice, upon which a dissolution
would éMsue.
Such 1s the analysis which seems to me both inevitable and
logical. Keith advanced no such reasoning, but in May 1927
T See post, p. 67. 2 See ante, Chap. IV, pp. 33—4.
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he accepted its general implications. Unfortunately, in his
subsequent discussion of the crisis, Keith departed from
firm ground and reverted to the original tenor of his 1926
criticisms. He repeated his pleasing assertion! that
. ‘in the opinion of Lord Byng as Governor-General, Canada was in
constitutional usage as in law no more than a Colony, subject to the
rules applicable to Newfoundland or an Australian State.’2

He also said that there was no answer to Mr. King’s position,
and recalled

‘the precedent of the King’s immediate grant to Mr. Ramsay
'MacDonald ofa dissolution in 1924 without even considering whether
the Government could be carried on without a dissolution.’s

~Keith characterized the opinion of Lord Oxford and Asquith
(viz. ‘that the King still preserved an independent judgment
in matters of dissolution’),4 as showing ‘the spokesman’s
obvious and regrettable decline in mental power and sense
of political realities’.5 This precedent is discussed elsewhere,©
but the general conclusion which Keith drew was that, as
a sequel to Mr. King’s victory at the polls, the Imperial
Conference decided in 1926
‘that the true position of the Governor-General or Governor of a
- Dominion (not of the Governor of a State) was similar in all

essentials to that of the King in the United Kingdom in respect of
the administration of public affairs.””

Keith further stated that the Imperial Conference accepted
‘the view pressed for many years by the writer’. This last
statement is quite inaccurate if it was intended to suggest
that the Governor of a State should not be included in the
rule of responsibility originally advocated by Keith.8
Moreover, the Imperial Conference of 1926 was not con-
cerned with the status of State or Provincial Governors, and
it would be a great mistake to infer that a special rule should

! Analysed and criticized elsewliere. See ante, p. 55, post, Chap. XXII.
2 A. B. Keith, Responsible Government in the Dominions, vol. 1 (1928),
. p- 146.
3 Ibid., pp. 147-8. Italics are mine (see post, Chap VIII, and cf. p. 232).
4 Ibid., p: 148. 5 Ibid. 6 See post, €hap. VIIL
7 A. B. Keith, Responsible Government in the Dominions, vol. 1 (1928),
p- 152. See Chaps. XXI, XXII.
8 See post, Chap. XXII, ante, pp. 56—7.
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be applied in the application of the doctrine of responsible
government to their affairs. Indeed, as a general comment
upon the Canadian case it may fairly be stated that neither
in England nor in any of the self-governing Dominions,
States, or Provinces, would constitutional practice warrant
the Sovereign or his representative in granting a dissolution
to one party, almost immediately after refusing it to another,
in circumstances analogous to those of 1926.



VIII

THE RAMSAY MACDONALD DISSOLUTION
OF 1924

IT is now convenient to deal with the question of the King’s
granting Mr. Ramsay MacDonald a dissolution.in the
year 1924. The first point to make is that there are no
documents showing the grounds upon which His Majesty
proceeded, or the representations which were made to him
as to the existing parliamentary situation.

In an important speech delivered shortly after the general
elections of 1923, Mr. Asquith had discussed the prerogative
of dissolution. He said:

‘It does not mean that the Crown should act arbitrarily and with-
out the advice of responsible Ministers, but it does mean that the
Crown is not bound to take the advice of a particular Minister to put
its subjects to the tumult and turmoil of a series of General Elections
so long as it-can find other Ministers who are prepared to give it a
trial. The notion that a Minister—a Minister who cannot com-
mand a majority in the House of Commons . . . in those circum-
stances is invested with the right to demand a dissolution is as
subversive of constitutional usage as it would, in my opinion, be

* pernicious to the general and paramount interests of the nation at
large.™®

Now it should be remembered that Mr. Asquith was
addressing this observation to a parliamentary situation of
a rather special kind. Sir John Marriott, who regarded the
Asquith pronouncement as being couched in words ‘as lucid
as they are unequivocal’,? was definitely of opinion that if
Mr. Baldwin, before resigning office, as he did in January
1924 following upon his defeat in the House of Commons
on a vote of no confidence, or Mr. MacDonald after accept-
ing office, as he did in the same month, were ‘so ill-advised
as to ask for a dissolution of Parliament, the King might
certainly have declined to assent to it’.3

What is Keith’s justification for his violent attfck upon

T The Times, Dec. 1gth, 1923.

* Marriott, Te Mechanism of the Modern State (1927), vol. i, p. 35.
3 Ibid., p. 34.
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Asquith’s statement.! The attack occurred in a discussion
of the Canadian precedent of 1926, after Keith had said
that Mr. King

‘very properly advised Lord Byng to grant a dissolution of Parlia-
ment on the score that it was clear that the Government, to carry on
effectively its duties, ought to be supported by a vote of the electorate.
He very justly insisted that the status of Canada was co-equal in
these matters with that of the United Kingdom; that the duty of the
Governor-General was to act on the same principles as would have
applied to the King,”
And Keith added:

“There is no answer to Mr. King’s arguments; the precedent of
the King’s immediate grant to Mr. Ramsay MacDonald of a dissolu-~
tion in 1924 without even considering whether the Government

could be carried on without a dissolution, ought to have been
conclusive.’

How is Keith in a position to deny that the King may
have, not only considered, but also excluded, the possibility
of an alternative Ministry 3

Keith’s significant statement in 1929, in his work on
Dominion Autonomy in Practice, not only omits the derogatory
reference to Mr. Asquith, but goes some way towards ad-
mitting the general accuracy of the latter’s opinion. Keith
discusses the position of the Governor-General since the
declaration of 1926: '

‘It does not mean that he is deprived of all authority to refuse to
act on ministerial advice, for, if for instance after one unsuccessful
dissolution Ministers asked him to grant another, he would clearly
be bound to refuse thus to violate the Constitution. But it means
that he should, save in extreme crises, accept the advice of Ministers,
as readily as did the King in 1924, when he dissolved Parliament at

the request of Mr. Ramsay MacDonald without trying to find an
alternative government.’+

Not only was Mr. Asquith’s opinion directed to the cir-
cumstances existing immediately after the dissolution of
Parliament in November 1923, but its general validity was

U A, B Keith, Responsible Government in the Dominions, vol. i (1928),
P- 147. See azmte, p. 4, post, p. 236, 2 Ibid., pp. 147-8.

3 There is no warrant for Keith’s asserting that the King did not ‘even
consider’ the parliamentary situation. See ante; p. 63, post, p. 232.

+ A. B. Keith, Dominion dutonomy.in Practice (1929), p..-
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not disputed by Mr. King in his policy speech of July 1926,
after Lord Byng had granted the dissolution to Mr. Meighen.
In that speech Mr. King said:

‘I am prepared to say that there may be circumstances in which a
Governor-General might find subsequent justification for a refusal
to'grant a dissolution of parliament. Such might be the case, where
Parliament is in session and the leader of another party having
accepted the responsibility of the refusal of dissolution, demonstrates
after compliance with all constitutional obligations that he is able to
carry on the business of Parliament by the majority he is in a position
to command in the House of Commons. Clearly, any such possi-
bility was not the case in the present instance.’

This statement is quite irreconcilable with the very sweep-
ing and very general assertions as to the Canadian crisis first
made by Keith and elsewhere referred to. Mr. Asquith’s con-
sidered statement was made when there were three parties
strongly represented in the House of Commons, and no
single party could hope to carry on the Government without
reasonable support from one of the other two. The notion
that the Prime Minister for the time being possessed an
unqualified right to demand a dissolution had grown up
during the long period when either two great parties only
were represented in the Commons, or, at any rate, such third
parties as existed bore allegiance to one of the two great
parties. That situation was altered as soon as the Labour
party became more powerful than the Liberals in the country
and in the Commons. Previously, it was fairly certain that
Labour would support the Liberals in preference to the
Conservatives. But it was notequally certain that the Liberals
would give the like support to Labour in preference to the
Conservatives. The significance of this new development in
British parties was appreciated by Mr. Asquith.

Mr. Asquith’s main purpose was to negative the proposi-
tion that, in the existing state of constitutional practice, the
King was irrevocably bound to grant a dissolution of Par-
liament to the Prime Minister for the time. being. He
pointed out that when, in 1910, he twice dissgjved, his
position in the Commons was ‘absolutely impregnable’, so

U A. B. Keith, Speeches and Documents on the British Dominions (1918-31),
p- 153—4.
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that there was ‘absolutely no analogy between that case and
the circumstances of the present time’.

What was the position when the King granted Mr. Mac-
Donald’s request for a dissolution? Obviously Mr. Baldwin,
as Conservative leader, favoured a dissolution because, as the
events showed, the electoral prospects of his party seemed
to be very good. There was no reasonable probability that
Labour would support a Liberal Ministry after the Liberals’
criticism of the withdrawal of the Campbell prosecution.
No doubt all the circumstances of the case were considered
before the King reached the conclusion that it was a proper
case for a dissolution to be granted.

Is it possible to induce a general principle from this single
instance? The answer should be, No. Keith asserts that, if
the King had refused a dissolution to Mr. Macdonald and
sent for the Liberal leader, ‘this course . .. would have
been wholly unconstitutional, bringing the King into party .
politics and alienating as many of his subjects as it grati-
fied’.2 It is impossible to accept such a line of reasoning
any more than the mere unsupported assertion of fact that
the King acted ‘without a moment’s hesitation’3 and that
‘happily the matter was never in doubt’4# How can it be
argued that the King’s refusal of a request of a dissolution
by the leader of one of the three parties who happens to
be Prime Minister, must have the effect of bringing the
King into party politics because it is bound to displease
many party followers? Will not the granting of a dissolu-
tion in the like circumstances cause equal displeasure to
followers of other parties? A refusal of a dissolution may
be as popular as its grant. Everything depends upon the
circumstances.

Recently, Mr. Emden has pointed out that if the factor
of a third party proves to be permanent or important

‘it seems that it will be necessary to have a revision of the rules
governing the times when it is appropriate to make appeals to the
people. Either the sovereign will have to exercise a real power of

I The 'Mmes, Dec. 19th, 1923.

2 A. B. Keith, Responsible Government in the Dominions, vol. 1.(1928),
p. 155.

3 Ibid. 4 Ibid.
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refusing a dissolution, or it will have to be laid down that a dissolu---

tion can only be claimed in certain recognised circumstances,’

The same author states that, when the Labour Ministry
obtained a dissolution in October 1924, the circumstances
were ‘allowed on every side to be sufficient, so that the
question of a right to a dissolution was not put to a trial’.2

It is now plain that Keith was not justified in using the
1924 dissolution as disproving the general thesis asserted
by Mr. Asquith in December 1923. On the contrary, the
reasoning of Mr. King and his opponents in Canada in
1926-7, and Keith’s significant admission that Lord Byng’s
error lay, not in the refusal of a dissolution to Mr. King, but
in that refusal coupled with the grant of it to IMr. IMeighen,3
tend to support Asquith’s opinion that the King was
not bound always to accede to the request of his Prime
Minister for a dissolution. By October 1924 the parlia-
mentary position was very different from that to which
Mr. Asquith addressed himself in December 1923.

It is desirable in the interests of the Crown and of its
Dominion representatives that there should be more precise
rules governing the circumstances and conditions under
which a dissolution should be granted and should be refused.
‘The absence of such rules does not necessarily bring the
King or the Governor-General into the realm of political
discussion and criticism, but its presence would be a com-
plete safeguard against the possibility of misunderstanding
and possible condemnation.

*.C. 8. Emden, Te People and the Constitution (1933), p. 280,
2 Ibid. 3 Scetsman, May 11th, 1927.



IX

THE MONARCH'S RESERVE POWER:
THE STRUGGLE OF 1909-11

HE constitutional controversies which commenced with

the rejection by the House of Lords of the Liberal
Government’s Budget of 1909 assumed several distinct as-
pects. The most important questions which came to issue
were (1) the claim of the Lords to force the House of
Commons to a dissolution upon any important question,
financial or otherwise, which did not have the definite en-
dorsement of the electorate, and (2) the supposed right (or
even duty) of the Sovereign to compel a dissolution in order
to make sure that an important legislative and constitutional
change should receive definite endorsement from the elector-
ate. The first question was determined adversely to the
House of Lords by the Parliament Act of 1911. The second
question arose after that Act had disarmed the Lords. The
two questions were closely related, each being concerned
with the power of Dissolution, and each illustrating the great
significance of the personal intervention of the Sovereign,
and the delicacy and care involved in the exercise of his
prerogatives.

It had long been accepted constitutional theory that it was
not within the power of the Lords to reject the financial
proposals of the Ministry as approved by the House of Com-
mons, and to compel a dissolution of the Commons in order
to obtain the verdict of the electors on such proposals. But a
large and influential group of Conservative statesmen dis-
agreed strongly with this theory of the Constitution. This
group included Lord Cawdor, who took a very strong view
on the subject and was in such a position that his views
received anxious consideration from the then Sovereign,
King Edward VII.I The Conservative leaders were vehe-
mently“pposed to the Budget of 1909, which provided for
some taxation of the ‘unearned’ increment in land values.

! Newton, Life of Lord Lansdowne, p. 3805 Lee, King Edward V1l
pp. 666—7. 4 '
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On October 6th, 1909, Mr. Asquith, the Liberal Prime
Minister, saw King Edward VII, who asked him ‘whether
. he was well within constitutional lines in taking upon
himself to give advice to, and if necessary put pressure upon,
the Tory Leaders at this juncture’.® Mr. Asquith agreed
that the King’s proposed action was
‘perfectly correct, from a constitutional point of view; that the
nearest analogy was the situation and action of William IV, at the
time of the Reform Bill; in both cases the country was threatened
with a revolution at the hands of the House of Lords.”

The King then said that the Conservative leaders (Mr. Bal-
four and Lord Lansdowne) might naturally ask whether, if
they persuaded the Lords to pass the Budget, they could rely
upon an appeal by the Government to the country. Now this
was the very demand to which Mr. Asquith would not yield,
being convinced that the Lords had no right whatever to
force a dissolution, either by rejecting, or threatening to
reject, the financial proposals of the Commons. All the sur-
rounding circumstances indicate that the Conservative leaders
were intent upon securing an early dissolution of Parliament.
If the dissolution followed the passing by the Lords of the
financial proposals, these could not be put into effective
operation before the general elections, so that, in the event
of a- Conservative victory at the polls, they would never be
put into operation at all. Further, the Conservative party
would have been placed in a stronger electoral position if
dissolution had followed the passing of the Budget, as it
could not then be said that the electoral issue was the Com-
mons’ exclusive control of money questions. But the Con-
servative leaders were determined upon dissolution, even if
they had to obtain it by accepting the responsibility of reject-
- ing the Budget. This responsibility they decided to accept.

On October 12th the King granted an interview to Lord
Lansdowne and Mr. Balfour. The King could hold out no
hope of a dissolution if the Budget was accepted; and they,
in turn, informed the King that no decision had yet been
come to in relation to the Lords’ proposed rejecticst’ of the
Budget.

T J. A. Spender and Asquith, Life of Lord Oxford and Asquith,vol. i, p. 257.
Z Ihid:
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According to one commentator, the influence which car-
ried the day in the decision of the Conservatives to force a
dissolution was the ‘pressure of rich men who feared for
their property’.! Whatever motive predominated, the Lords
rejected a second reading on November joth by a majority
of 350 to 75, there being no precedent for such action for
over two hundred years.

Sir Frederick Pollock described the action of the House of
Lords as ‘the most audacious attempt to subvert the founda-
tions of Parliamentary government since the revolution of
1688’.2 But it should also be stated that other constitutional
authorities, such as Dicey and Anson (who were Conserva-
tives) took a different view of the situation.

On December 2nd the House of Commons resolved

‘that the action of the House of Lords in refusing to pass into law

the financial provision made by this House for the service of the year

is a breach of the Constitution and a usurpation of the rights of
the Commons,”3

On December 3rd Parliament was dissolved. On December
1oth Mr. Asquith, 1n his electoral speech, said:

‘We shall not assume office and we shall not hold office unless
we can secure the safeguards which experience shows us to be neces-
sary. . . . The absolute veto which it [i.e. the House of Lords] at
present possesses must go. The power which it claims from time
to time of, in effect, compelling us to choose between a dissolution
and—so far as legislative projects are concerned—legislative steri-
lity, must goalso. . . . The will of the people, as deliberately expressed
by their elected representatives, must, within the limits of the life~
tume of a single parliament, be made effective.’+

On December 1 sth Mr. Asquith’s secretary made a memo-

randum of a conversation with the Private Secretary of the
King. It stated: ‘

‘Lord Knollys.. . . began by saying that the King had come to the
conclusion that he would not be justified in creating new peers (say
300) until after a second general election. . . . The King regards the
policy of the Government as tantamount to the destruction of the

T A}pender and Asquith, Life of Lord Oxford and Asquitk, vol.i, p. 258.
2 Spectator, quoted Lee, King Edward VII, vol. ii, p. 668.

3 J. A. Spender and Asquith, Life of Lord Oxford and Asquith, vol. 1, p. 261.
4 Ibid., pp. 268—g.
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House of Lords and he thinks that before a large creation of Peers
is .embarked upon or threatened the country should be acquainted
with the particular project for accomplishing such destruction as
well as with the general line of action as to which the country will
be consulted at the forthcoming Elections.’t

Mr. Asquith did not, so far as appears, make any reply to
this communication from the King, although his own secre-
tary had suggested the advisability of an interview with the
King before the elections. On the other hand, Mr. Asquith’s
blographers are quiteright inemphasizing thathe deliberately
made the ‘curtailment of the legislative powers of the House
of Lords’ one of the issues of the elections in January 1910.

The reality of the constitutional situation cannot be appre-
ciated without rejecting the notion that King Edward himself
did not hold very definite opinions upon the main questions
which divided the Conservative party from the Liberal party
with their Labour and Irish allies. This will not be surprising
to any well-informed student of British constitutional history.
For instance, William IV’s opposition to the Trade Unions
was very strong.? Itis well known that Queen Victoria enter-
tained strong opinions on great political questions. On one
occasion she stated that she was ‘very anxious that the elec-
tions should go right’,3i.e. ‘right’ for the Conservative party.
When Prince of Wales, King Edward was personally opposed
to the Home Rule policy of Gladstone and he was in favour
of the policy known as ‘Coercion’4 And it is now a matter of
history that Edward VII’s personal view was one of hostility
to the Budget, and of general approval of the attitude of the
House of Lords in the crisis.5 His biographer, Sir Sidney
Lee, points out that ‘a good deal of coolness’ arose between
the King and Mr. Asquith before the new Parliament opened.
The King had the greatest objection to such an exercise of
the prerogative as was involved in the creation of a large
number of Peers in order to swamp the Upper House. Lord
Esher had advised the King that, if the great constitutional

! Ibid., p. 261.

% Lord Melbourne’s Papers (Sanders), pp. 158~60.

3 Buckle, Disraeli, vol. v, p. 86. (See also vol. v, pp. 29, 77, 100, 4971;
val. vi, pp. 148, 152, 525, 5§28, 537.)

* Lee, King Edward VII, vol. i, p. 242.

§ Ibid,, vol. ii, pp. 664~35, 667. * 6 Tbid., p. 669.
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crisis of 1832 had not been settled by the acquiescence
of the Lords without the creation of new Peers, such a
creation ‘would have involved a decision by the King’, and
‘it was by no means certain that King William IV would, in
the last resort, have made’ a creation of Peers necessary to
carry the Bill.!

Having taken considerable care to inform himself as to
the constitutional precedents from Lord Esher, Lord Caw-
dor, and others, the King strove earnestly to attain an agreed
settlement of the crisis, the Prime Minister being made fully
aware of the King’s personal views as to the merits of the
competing views. The memorandum of December 1 §th was
a definite caveat to Asquith that he should not, and could
not, rely upon his success at the then pending election as
necessarily giving him a sufficient mandate to warrant any
kind of restriction of the Lords’ powers which the Govern-
ment might subsequently adopt. The position was accepted
by Mr. Asquith after he succeeded at the election of January
1910, his minute of February 11th, 1910, to the King
stating that Ministers

‘do not propose to advise or request any exercise of the Royal prero-

gative in existing circumstances, or until they have submitted their

plan to Parliament. If in their judgment, it should become their
duty to tender any such advice, they would do so when—and not
before—the actual necessity may arise.’2

Accordingly, on February 21st, Mr. Asquith informed the
House of Commons, in answer to the suggestion that he had
already been guaranteed a right to call upon the King for the
exercise of his prerogative of creation of Peers, ‘I have re-
ceived no such guarantee and . . . I have asked for no such
guarantee’.3

The King’s view was that the election of January could not
fairly be regarded as settling more than the main 1ssue of the
Budget of 1909, and perhaps as authorizing some reasonable
proposal for restricting the powers of the Lords in relation
to ﬁ%:ge. He certainly regarded the Parliament Bill as
quite Msupported by the electoral mandate of January 1910.

1 Lee, King Edward VI, vol. 1i, p. 671.

2 J. A. Spender and Asquith, Life of Lord Oxford and Asquith, vol. i,
p- 273- 3 Ihid.
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During the early part of 1910, the King was greatly con-
cerned that his name and supposed opinion upon the matters
of controversy between the parties should not be publicly
discussed, his secretary informing the Ministers that speeches
‘attributing various opinions to His Majesty’ were ‘most
distasteful to the King’? and expressing the wish that Minis-
ters ‘will refrain from mentioning His Majesty’s name in
their speeches,? or referring to his opinions at all’. This
was in April, during which month the constitutional theories
of Lord Esher were being repeatedly brought before the
King’s notice. Lord Esher, strongly Conservative in his
views, kept advising the King ‘to assert his royal power—
to refuse to create the peers—to decline to accept the formal
advice of his Ministers’.3 Above all, Lord Esher, quoting
Grey’s statement of May gth, 1832, argued that the Sove-
- reign was not bound to accept ‘advice’ if he could find another
set of Ministers to carry on the Government.+

On April 14th Asquith introduced into the Commons the
Parliament Bill resolutions. In the course of his speech he
stated that if the Government was unable to give effect to the
policy of the Bill in the existing Parliament

‘we shall then either resign our offices or recommend a dissolution

of Parliament. And let me add this: that in no case would we recom-

mend Dissolution except under such conditions as will secure that
in the new Parliament the judgment of the people as expressed in
the ‘election will be carried into law.’s

Mr. Spender has expressed the opinion that, in the end,
King Edward would have acquiesced in a creation of Peers
sufficient to carry the Parliament Bill, subject, of course, to
the condition mentioned in the memorandum recording Lord
Knollys’s intimation of December 14th, 1919, i.e. a general
election in which the particular proposal or Bill was known
to the electorate. It is not possible to dogmatize on such a
question.

Sir Sidney Lee also states that King George V was
‘constitutionally correct in accepting such advice’ﬁy he

! Sir Sidney Lee, King Edward VII (1927), vol. ii, p. 705.

2 Ibid. 3 Ibid., p. 713. 4 Ibid.
5" J. A. Spender and Asquith, Life of Lord Oxford and Asquith, vol. 1, p. 279.
8 Sir Sidney Lee, King Edward V11, vol. i, p. 714.
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refrains from asserting that King Edward would necessarily
have taken the same course, and there is much in his bio-
graphy to suggest that the King might have carried his
resistance to a point much farther than King George V went.
It is important to note that the statement of Lord Knollys
does not contain the slightest undertaking that, even if the
Parliament Bill was approved by the electors at a second
election, the King would assent to the creation of Peers in
order to effect what he regarded as ‘the destruction of the
House of Lords’. When King Edward received from Mr.
Asquith the first draft of the Parliament Bill, he acknow-
ledged its receipt but added: “The King notices that the date
of this Bill is the first of this month.’t The month was April
1910! In all the circumstances, it is only possible to guess
what King Edward would have done if he had encountered
the final crisis over the Parliament Bill. As it was, the
accession of King George V in May 1910 resulted in a con-
ference of the Opposition leaders with the object of reaching
a settlement of the dispute.

At the Conference difficulties quickly arose. Lord Lans-
downe, in a memorandum to Mr. Balfour dated September
gth, 1910, said:

“I'he fact is that the difficulty of forming a complete catalogue
of constitutional questions, in a country without a written Constitu-
tion, is enormous, and, for that reason, analogies taken from the
Constitutions of other countries are not really helpful.’2

Mr. Asquith’s view was that

‘No differentiation was possible between that [i.e. constitutional
legislation] and ordinary legislation. But the Government were
willing that Bills affecting the Crown or the Protestant Succession

or the Act which is to embody this agreement should be subject to
special safeguards.’s

The safeguard suggested was a plebiscite in the event of the
two Houses agreeing. '

On October 16th, 1910, the Conference broke up, the
realéﬁiculty being the proposed application of the Par-
liamen®™ Bill to the question of Irish Home Rule4 The
t J. A. Spender and Asquith, Lifz of Lord Oxford and Asquith, vol. i, p. 278.
> Lord Newton, Lord Lansdowne (1929), p. 399.

$ Ibid., p. 403. 4 Ibid.



THE STRUGGLE OF 1909-11 77

Parliament Bill was then introduced, and on November 15th
a memorandum from the Cabinet to the King recommended
a second dissolution within the year. It stated:
‘His Majesty’s Ministers cannot, however, take the responsibility
of advising a dissolution unless they may understand that in the
+ event of the policy of the Government being approved by an ade-
quate majority in the new House of Commons, His Majesty will
be ready to exercise his constitutional powers (which may involve
the prerogative of creating Peers) if needed, to secure that effect
shall be given to the decision of the country.’?

Previously, Mr. Asquith had seen the King, and pointed out
that the proposed election would be the second time in the
course of twelve months that the question of the relations
between the two Houses was being submitted to the elector-
‘ate, so that, if the Government policy was again endorsed,
the matter should be put in train for final settlement. As the
House of Lords could not be dissolved, the only constitu-
tional and practical method of bringing it into harmony with
the Commons was by adding to its members.2 Mr. Asquith
and Lord Crewe saw the King on November 16th, and he
then expressed his assent to the memorandum of the 15th.
The Government was successful at the elections, but the
constitutional struggle was by no means regarded as at an
end. For instance, Lord Morley (a member of the Asquith
Cabinet) is reported to have said that the King might refuse
to create so large a number as five hundred Peers, in which
event ‘Arthur Balfour would take office . . . another dissolu-
“tion would follow (and) ... the country, in despair of any
other expedient, would gwe the Unionists a majority.’3
In December, immediately after the elections, the Prime
Minister prepared an elaborate memorandum as to the con-
stitutional powers and functions of the Sovereign. This
memorandum is seen to contain some important propositions
as to constitutional practice,* and it demands analysis.

(1) The general duty of the King, Mr. Asquith said, was

T ]. A, Spender and Asquith, Life of Lord Oxford and dsquith, vohei®®p. 297.

2 Ibid., p. 296.

3 Fitzroy, Memoirs, vol. 1i, p. 427.

* J. A. Spender and Asquith, Lifz of Lord Oxford and Asguith, vol. i,
pp. 305-6.
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‘to act upon the advice of the Ministers who for the time
being possess the confidence of the House of Commons’,t
whatever the personal judgment or opinion of the Sovereign
himself might be.

It will be observed that Mr. Asquith limits his proposition
to the case of Ministers who possess the confidence of the:
popular House. His proposition, therefore, had no bearing
on such a case as that of Lord Byng in Canada in 1926, when,
at the moment when Mr. King was advising a dissolution,
an amendment in the nature of a censure upon the Govern-
ment was under the consideration of the Canadian Commons,
and it was doubtful whether the Ministers who were tender-
ing advice to the Governor-General still possessed the con-
fidence of the House. The proposition of Mr. Asquith is also
entirely consistent with his statement of December 1923,
when, after Mr. Baldwin’s defeat at the general élections,
Mr. MacDonald, as Labour leader, was about to join with
the Liberals under Mr. Asquith in defeating the Govern-
ment. Mr. Asquith then argued that the King was not
necessarily bound to accept the advice tendered by Ministers
merely because they were holding office. For instance, such
Ministers might have been defeated on a censure motion,
and then asked the King to grant them a dissolution.

(i) Mr. Asquith said that it followed from his first pro-
position

‘that it is not the function of a Constitutional Sovereign to act as
arbiter or mediator between rival parties and policies; still less to
take advice from the leaders on both sides, with the view to forming
a conclusion of his own.”2

It is no use burking the fact that Mr. Asquith was, by
this time, greatly concerned with the repeated efforts which
had been and were still being made by the Conservative
leaders to influence the Sovereign’s exercise of his prerogative
so that the terms of the Parliament Bill would be qualified.
As already noted, Mr. Asquith assented to King Edward’s
first gttempt at intervention when the Lords threatened to
reject the Budget of 1909. However, the intervention of the
King had not been fruitful, and to Mr. Asquith it seemed

I ]. A. Spender and Asquith, Life of Lord Oxford and Asquith, vol. i,
Pp- 305-6. 2 Ibid., p. 306.
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likely that, as a result of the incident, the Conservative
leaders became aware of the King’s personal distaste for the
Government’s proposals, and so received encouragement to
which they were not entitled, and which was embarrassing
to the Ministers.

Mr. Asquith’s fear as to the Conservative strategy is now
seen to have had a substantial basis. On January 27th, 1911,
Lord Lansdowne had a conversation with the King of which
he reports:

‘His Majesty told me that he had had some controversy with the
Prime Minister as to the propriety of interviews between himself
and the Leaders of the Opposition. . . . His Majesty dwelt on the
improbability of Mr. Balfour’s being able to form a Ministry and
to go to the country, supposing the King were to send for him.”

At this interview Lord Lansdowne expressed his agreement
with the King that if the elections were held immediately, ‘I
did not see that Mr. Balfour would stand any chance’,? but
‘it might, however, happen that, as the situation developed,
the issue might undergo a change’.3 This interview explains
Balfour’s letter to Lord Lansdowne of December 27th, 1910,
in which he stated:

‘I do not believe, however, as at present advised, that it would be
fair to the King to suggest that he will better his position by attempt-
ing, under present circumstances, to change his government.™

The correspondence between Balfour and Lord Lans-
downe, and the interview of the latter with the King, suggest
two points. The Conservative leaders were looking forward
to the possibility of some such amendment to the Parliament
Bill as would secure the Constitution against a drastic altera-
tion during the period which must necessarily elapse between
- the passing of the Bill into law, and the coming into existence
in accordance with its preamble of a reformed House of
- Lords. For instance, it was now obvious that the Home Rule
legislation might be passed without the assent of the House
of Lords, and—unless the Parliament Bill was amended or
a third dissolution forced—without any other appeal jo the
electorate.

' Lord Newton, Lord Lansdowne (1929), pp. 409~10.

2 Ibid., p. 410.
3. Ibid. 4 Ibid., p. 408.
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A further point is that the conversation recorded by Lord
Lansdowne suggests that the King had not committed him-
self, at any rate irrevocably, to an appointment of Peers
which would make impossible the incorporation of a safe-
guarding amendment in the Bill itself. Newton does not over-
look this point,’ and although Mr. Asquith’s biographers
state that the King assented to the Cabinet memorandum of
November 15th, 1910, they also state that, at the interview
with Mr. Asquith and Lord Crewe on November 16th, the
King deprecated the use of the word ‘guarantee’ in relation
to his future action.2 Further, they also emphasize the im-
portance of the interview of January 27th, 1911, between
the King and Lord Lansdowne, and infer from the latter’s
warning the King of the danger of committing himself that ™
the Conservatives were endeavouring to create ‘a new issue
which might plausibly be said to require yet another elec-
tion’.3 Naturally, Mr. Asquith strongly resisted the sug-
gestion of a third election on the relation between the two
Houses. On July 14th, in a Cabinet minute, he stated that
such question had been ‘a dominant issue’ at both the elec-
tions of 1910, and that ‘a third dissolution is wholly out of
the question’.

The second proposition of Mr. Asquith accurately de-
scribes the Whig view of the Constitution, which in many
quarters had become accepted; but such a theory is and will
be regarded by many as an attempt to reduce the power of
the Monarch to a nullity in those very times of great crisis
when his intervention alone might save the country from
disaster. ‘

(iif) Mr. Asquith next stated that ‘it is technically possible
for the Sovereign to dismiss Ministers who tender to him
unpalatable advice’.4

_ Stated as a bald legal doctrine, for that clearly is what
Mr. Asquith intends by the word ‘technically’, the proposi-
tion is merely that the common law prerogative of appointing
and dismissing Ministers is vested in His Majesty. After
dealim® with the case when William IV dismissed or com-

I Lord Newton, Lord Lansdowne (1929), p. 411.
% J. A. Spender and Asquith, Life of Lord Oxford and Asguith, vol. i,
pp. 297-8. 3 Ibid., p. 307. 4 Ibid., p. 306.
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pelled the resignation of Lord Melbourne, but was himself
compelled to recall that Minister to office when Peel was
defeated after the dissolution of 1834, Mr. Asquith pomted
out that the result in such a case was ‘from the King’s point
of view, singularly unsatisfactory’® and Queen Victoria had
never attempted to follow so dangerous a precedent.

(iv) Mr. Asquith went on to describe the basis of the con-
stitutional doctrine which he was promulgating. He found
it in the power of the House of Commons over supply, which
places ‘every Ministry at its mercy’.

Elsewhere an analysis of this theory is attempted.2 The
power of ‘stopping the supplies’ is emphasized by many
constitutional writers, including Dicey, but, as Dicey himself
concedes, no stoppage of supplies has occurred for over two
hundred years. In the case of a Ministry which is supported
by the House of Commons, and which is advising the exer-
- ase by the King of some prerogative, the power of the Com-
mons over supply is of no importance. In the case of the
King’s dismissing or compelling the resignation of a Ministry
which enjoys the confidence of the Commons, the power of
stopping supplies technically exists, and the Commons may
conceivably be tempted to exercise‘it in order to injure or
remove a Ministry supported only by the Crown and by a
minority of the House. Again, however, the exercise of the
power would probably cause indescribable confusion through-
out the country, and, if the Ministry sought dissolution at an
appropriate moment, as Pitt did in 1784, it is quite possible
that very many members of the Commons would be defeated
at the election on the very ground of their stoppage of supply.
Further, the King’s Civil List is not dependent upon annual
parliamentary appropriation, and it would probably be suici-
dal for the Commons to hold back the pay of the ordinary
servants of the Crown, or to withhold grants for social
purposes, merely in the hope of compelling the Sovereign
to act 1n a certain way.

‘Therefore, the ground upon which constitutional prgctice
rests does not lie only, if it lies mainly or at all, in fie legal
power of the Commons to withhold grants of public money.

U Tbid.
2 See posty Chaps. XII and XIII.
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By way of caution, it should be remembered that the general
validity of Mr. Asquith’s statement of principles is not de-
pendent upon his having adopted the ordinary conventional
view as to their supposed sanction.!

Mr. Asquith’s minute to the King of July 14th, 1911, fore-
casted that the House of Commons would reject ex boc all
the Lords’ amendments to the Parliament Bill, and said that
then

‘it will be the duty of Ministers to advise the Crown to exercise

its Prerogative so as to get rid of the deadlock and secure the passing
of the Bill. In such circumstances Ministers cannot entertain any

doubt that the Sovereign would feel it to be his Constitutional duty
to accept their advice.’

Three days later the King informed Ministers that their
advice would be accepted by him.

In the speech intended for delivery by Mr. Asquith in the
House of Commons on July 24th, 1911, but not delivered
owing to continued interruptions, he dealt at length with the
constitutional struggle, and pointed out that although, in
their amendments, the Lords were seeking to put in a special
category and outside the main operation of the Bill the
question of creating a national Parliament in any part of the
United Kingdom, they were not seeking to protect in a
similar way the laws relating to the electoral franchise or laws
changing the constitution of the Upper House itself; and the
result of the amendment would be that in the event of a
Unionist majority in the Commons there would be ‘un-
checked and undiluted Single-Chamber Government’.3 He
also dealt with the proposed exercise of the prerogative,
pointing out that it was the one constitutional escape from
absolute deadlock when, as was the case here, ‘the House of
Commons must be presumed to represent on the matter in
dispute the deliberate action of the nation’.# He quoted Lord
Grey’s statement that

‘the Commons have a control over the power of the Crown by the
prig'fge, in extreme cases, of refusing the Supplies, and the Crown
has, by means of its power to dissolve the House of Commons, a
! See post, Chaps. XII and XTIT analysing the conventional view.

% J. A. Spender and Asquith, Life of Lord Oxford and dsquith, vol.i, p. 310,
s Thid,, p. 318. 4 Ibid
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control upon any violent and rash proceedings on the part of the
Commons; butifa majority of this House [i.e. the House of Lords]
is to havethe power whenever they please of opposing the declared
and decided wishes both of the Crown and the people, without any
means of modifying that power, then this country is placed entirely
under the influence of an uncontrollable oligarchy.’s
Shortly afterwards, a sufficient number of the Lords

yielded in order to avoid a swamping, and so the Parliament
" Bill became law.

It is now convenient to discuss certain aspects of the long
dispute.

In the first place, it cannot be taken for granted, as is so
usually done, that the King’s personal view of what is a just
and proper exercise of the royal prerogative does not count.
What may fairly be called the extreme Whig view of the

Monarchy, whatever validity it is thought to have in point
of theory, is not true in point of fact. It is absolutely clear,
for instance, that King Fdward would have insisted upon the
second dissolution of 1910 before assenting to the proposed
swamping of the Lords. Itis by no means certain that, even
then, he could have been induced to allow Lord Morley to
declare, as he did during the final debate in the Lords when
the Bill was accepted, that their persistence in rejecting it
would lead to an immediate creation of sufficient Peers to
secure its passage. Mr. Balfour complained, though the
justice of the complaint is hard to see, that the Government
had taken advantage of ‘a sovereign who had only just come
to the throne’.2 The truth is that Mr. Balfour was reasonably
confident that nothing would have induced King Edward to
act as King George did.

In the second place the question arises, did constitutional
‘practice require the second election of 19107 Here nothing
1s certain except the uncertainty of the application of con-
stitutional practice to the particular circumstances. Before
the election of January 1910, Mr. Asquith publicly declared
that the claim of the Lords to enforce a dissolution by reject-
ing vital legislation should be finally dismissed, and thet the
will of the people should be made effective ‘within the limits
of the lifetime of a single Parliament’. But these statements

* Ihid., p. 320. 2 Tbid,, p. 321.
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were general in character, and did not condescend to par-
ticulars as to the details or main heads of the legal changes
proposed. Moreover, the first election of 1910 was also
concerned (1) with the merits of the Budget proposals them-
selves, and (2) with the special claim of the Lords to amend
or reject financial proposals, even assuming that they pos-
sessed greater rights in reference to other legislative pro-
posals. Under the circumstances it was hardly possible to
conclude from the electoral verdict that a clear mandate was
obtained to carry into law such a Bill as the Parliament Bill.
And the action of the Sovereign, in insisting that a second
dissolution should take place when the precise terms of the
Parliament Bill had been formulated, was designed to secure
a definite decision upon that single issue.

It may here be noted that a general election is by no means
a perfect instrument for obtaining a popular decision upon
a single issue, since other factors are bound to obtrude
themselves. In applying constitutional maxims, practices,
and conventions, one is continually faced with the difficulties
involved in applying the doctrine of the electoral ‘mandate’.
Although the main 1ssue at the elections of December 1910
was the question of the relationship between the two Houses
of Parliament, and although that question and that of the
Budget were the two prominent issues at the elections of
January 19710, success by the Conservative party at either
election would have given it office for a period possibly
extending into seven years. Yet the electors might not
have favoured a single piece of Conservative legislation, but
merely hesitated to alter the existing constitutional relation-
ship between the two Houses. And this is only one aspect
of the matter. Even if the elections had resulted in a Con-
servative majority in the House of Commons, the majority
of electors might have favoured the Liberal policy as to the
House of Lords. This was because, under the existing dis-
tribution of electorates, there was no necessary correspon-
dence between the number of successful candidates of a
partidar party and the total vote of that party.r

What was involved in the success of the Liberal party at
the election of December 19107 Logically no inference

T These matters are referred to in Chaps. XXXT and XXXII.
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could be drawn from the votes of electors favouring House of
Lords reform as to their views upon such other Legislative
schemes as Home Rule for Ireland. Only the adoption of
the referendum in relation to a specified question enables a
severance of issues and decisions to be made.

It has already been pointed out that the underlying claim
in 1909 by the House of Lords was its right to insist upon a
dissolution of the Commons whenever it considered that far-
reaching legislative proposals, passed by the Commons, had
not obtained the approval of the electorate. Although the
special position occupied by the Commons in relation to
finance had a considerable historical backing, a good deal
was to be said for the argument of the Lords that it is often
impossible to sever financial policy from general social policy,
and that such a Budget as that of 1909 presented bothaspects
of policy, some Liberal leaders being very insistent that the
taxation of increments in land values was motived by general
considerations of land policy as well as by actual financial
needs. In other words, ‘the power to tax is the power to de-
stroy’, and the power to rebuild, as well as the power to raise
a revenue. Whatever the merits or demerits of the Budget
policy of 1909, it is difficult to assert that, if the House of
Lords was right in its general claim to reject legislative pro-
posals, such claim could never extend to financial measures,
whatever their character or social tendency might be. Perhaps
the greatest merit of Mr. Asquith’s contributions to the dis-
cussions lay in his logical and unequivocal denial of the claim
of the Lords to enforce a dissolution by rejecting any policy
measure of the Commons, whether financial or otherwise.

All the aspects of the crisis which already have been dis-
cussed illustrate the position that each constitutional con-
troversy as to the actual or threatened exercise of the royal
prerogative should be regarded in the light of the particular
circumstances existing at the time. For instance, however
broadly Mr. Asquith stated the issue to the electors in
January 1910, the action of the Lords could not be, dis-
sociated from the outstanding fact that they were challenging
a proposal in relation to finance, over which subject the
Commons were generally understood to have exclusive rights
and privileges. Therefore, whilst the individual electors
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were being given an opportunity of voting against the
Government for any reason which might suggest itself as
suitable, the special circumstances presented the Liberals
with a fighting issue upon which they could take high con-
stitutional ground. And all the existing circumstances played
some part in the Liberal victories.

‘This shows the difficulty and danger of deducing from the
ultimate result of the controversy between the Houses con-
clusions as to the pre-existing constitutional practice govern-
ing the relations between the Houses. It is often stated, for
instance, that the controversy in England must be regarded
as having negatived the claim of every Upper House either
to deal with questions affecting finance, or to do more than
delay other legislation passed by a popular Assembly. Of
course, it is impossible to prevent persons interested from
drawing analogies, and, provided due regard is had to all
the circumstances of the supposed analogy, such a method
of using precedent is proper and permissible and such
precedents form the main source of the supposed constitu-
tional rules or maxims. o

One aspect of this great precedent is that it shows the
necessity of defining constitutional maxims and the danger
of relying upon any general agreement even as to their terms,
let alone their application to particular controversies. It is
clear that, had it not been for the passing into law of the
Parliament Bill itself, constitutional ‘authorities” would have
adopted conflicting views as to the effect, if any, of the two
1910 elections upon the constitutional relationship between
the two Houses. The supreme value of the Parliament Act
lay in its making such a conflict impossible. We often hear
objections raised to any embodiment in clear language of
constitutional maxims or conventions. Such, indeed, were
the main objections raised to the Imperial Conference declara-
tion of 1926 as to the relationship between Great Britain and
the Dominions. When, in 1931, some portion of the con-
stitutional conventions was embodied in the Statute of West-
minster, repeated objection was taken to writing down such
‘intimate relationships’ in ‘the unyielding form of an Act of
Parliament’.T Fortunately, objections of this character did not

I See post, p. 270,
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commend themselves to those who were responsible for the
Parliament Act of 1911,

The passing of the Parliament Bill into law in 1911 thus
represented an instalment in the gradual conversion of un-
written constitutional understandings into statutory law,
enforceable, if necessary, by the Courts. The fact that by
the Parliament Act, 1911, the Speaker of the House of Com-
mons was made the authority to determine what should be
regarded as a money Bill, and whether the statutory require-
ment for the passing into law of other public Bills had been
followed, and that his certificate was made ‘conclusive for all
purposes’ and not to be questioned in any Court of law,* does
not detract from its significance: the decision might equally
have been committed to the ordinary Courts of law.

I am not aware that any difficulty has been met with in
interpreting the clear provisions of the Parliament Act,
though, of course, many may object to the policy of the
provisions themselves. That is beside the present point,
which is that the Parliament Act settled the question of
‘conventional’ relationship between the two Houses of Par-
liament by depriving the Lords of all authority in connexion
with money Bills, and by limiting its jurisdiction over all
other public Bills to the right of a suspensive veto. It is not
suggested that the Parliament Act, 1911, represents the last
word on the question, even if the House of Lords continues
to exist in its present form. Some, no doubt, consider that
the Act gives the Lords excessive powers. The two years
which must elapse under section 2 (1) of the Act, if the Lords
continue to reject a Bill passed by the Commons, may, under
circumstances easily imagined, be too long and too danger-
ous. On the other hand, there are many who would give to
the Lords greater authority, and, at any rate, give it some
authority to delay certain forms of money Bills. All these
points go to the political merits of the Act. The greatachieve-
ment involved in its passage into law was the formation into
definite written rules, easily understood and possessing bind-
ing force, of some of the unwritten ‘conventions’ which are
still so prominent and important a feature of the constitution
of Great Britain and most of the Dominions.

1.1 & 2 George V, c. 15,8. 3.
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One other feature of the 1909—~11 crisis which calls for
attention is the serious discussion, after the second election
of 1910, of the possibility of a third general election which
would have followed upon the resignation of Mr. Asquith if
the Sovereign had declined to exercise the prerogative for
the purpose of carrying the Parliament Bill in the Lords. It
has been noted that important discussions as to Mr. Balfour’s
readiness to assume office took place shortly after the second
election of 1910. Mr. Asquith was always aware of the
possibility of such a move, and he subsequently discussed
the situation which might have been created had the King
accepted his (Mr. Asquith’s) resignation and immediately
granted a further dissolution to Mr. Balfour. We have noted
the comment of I.ord Morley to the effect that the third
election might have resulted in a Conservative victory,
especially in the event, certain in the circumstances supposed,
of the King’s name and opinions being introduced by both
sides into the contest. Mr. Asquith’s comment was that,
even if the King’s action had been upheld by a majority, the

‘politics of a great mass of people would have been embittered by

the belief that in a great popular crisis the power of the Crown had

been exercised against the people and the Constitution.’t
He added that ‘one does not see how the extirpation of this
conviction could have been accomplished’.2

‘This comment is important and significant. It states in
somewhat guarded terms that the action supposed on the
part of the Monarch would have definitely involved his entry
into the political controversy, and his being regarded as up-
holding the side of the Conservative party. Would it have
been constitutional for King George to have taken the action
supposed and gone over the heads of a newly elected Com-
mons as well as the Asquith Ministry to ask the people to
ratify his action in declining to swamp the Lords and in en-
trusting the conduct of his case to Mr. Balfour? Old pre-
cedents could have been quoted in favour of, as well as
against, such action. Yet it is not possible to calculate the
adverse effect of such an intervention by the Sovereign in
electoral contests conducted upon a full democratic franchise.

* J. A. Spender and Asquith, Life of Lord Oxford and dsquith, vol. i, p. 340
2 Ibid. ‘
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Again, a point has to be stressed. It is not impossible
that the right of personal intervention by the Monarch should
be preserved but its proper scope and ambit carefully defined
and restricted so that all concerned may attend and govern
themselves accordingly. This course has not yet been at-
tempted, and the failure to take it may yet create situations
of embarrassment or even danger both to the Crown and to
the people.

In the meantime, the exercise of prerogatives remains
embarrassed by the generalizations of constitutional writers.
One of the features of the common law of England has been
the close consideration by the judges rather of the precise
ratio decidend of cases previously decided than of the general
deductions of text-writers. A similar method of approach is
demanded of all those to whom the exercise of royal preroga-
tives and privileges is committed. Until the time comes
when constitutional practice assumes the form of written
declarations or enacted law, and is made enforceable by
proper tribunals, it would appear safer for prerogative powers
to be exercised by reference, so far as it is possible, to
analogous precedents, and not to mere assertions by con-
stitutional commentators. The validity of this comment will
be proved by an analysis of the important constitutional
controversy which took place in 1913 in relation to the
Home Rule Bill.

Meanwhile it is quite impossible to accept such generaliza-
tion as that of Professor Keith. He says that ‘it is now clear]y
the established rule’! in the United Kingdom that ‘any
advice which after full consideration’? Ministers offer to the
King ‘will be accepted’;3 and further that this is a

‘doctrine . . . definitely and finally affirmed by the action of the

King in accepting ministerial advice on the question of the concur-

rence of the House of Lords in the passing of the Parliament Act.’+
On the contrary, as has been shown, the final action of the
Monarch was the culminating point of a very complicated
series of events; and it is perfectly clear from the precedent
that not always is the exercise of the prerogative either
automatically nor even easily controlled by Ministers.

v Sournal of Comparative Legisiation, vol. xvii, Nov. 1917, p. 227.
2 Ibid. 3 Ibid. 4 Ibid.
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X

THE MONARCH’S PREROGATIVE OF
DISMISSAL IN RELATION TO THE
HOME RULE BILL

O sooner was the Parliament Act passed, than the ques-

tion was raised whether it would be fair or proper to
apply it to a Bill providing for the granting of Home Rule
to Ireland. As to the strictly legal applicability of the Par-
liament Act to such a Bill, no possible question could arise.
The Act operated as and from August 18th, 1911, the day
upon which the King’s assent was given, and thenceforward
the extent of the effective veto of the House of Lords was
limited by its terms. Further, as we have seen, the special
motive underlying the policy of the Conservatives after the
second general election of 1910 was to secure such an amend-
ment of the Parliament Bill as would prevent a Home Rule
Bill from becoming law over the opposition of the Lords
before the next ensuing general election, which would take
place not later than December 191 5, the maximum duration
of Parliament having been reduced from seven years to five
years by the Parliament Act itself. But it gradually became
clear that the conditions presented by the Parliament Act,
namely, passing by the House of Commons in three succes-
sive sessions, and the lapse of two years between the first and
third passing of the Bill by the House of Commons, could
easily be fulfilled in relation to any Government Bill during
the lifetime of the existing House of Commons. Hence it
became understood, not only at the Conference proceedings
of 1911, but at the time when Lord Morley announced to
the Lords the proposed exercise of the prerogative of creating
Peers, that the passing of the Parliament Bill in the form
desired by the Government might be followed by the passing
intq law in the year 1914 of a Home Rule Bill for Ireland.
A very important, but now almost forgotten, public dis-
cussion of certain grave constitutional issues connected with
the Home Rule Bill was entered upon as the time approached
when the Government of Ireland Bill might lawfully be pre-
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sented to the King for assent, notwithstanding its rejection
by the Lords. The discussion took the form of letters to Tte
Times in the autumn of 1913. The Conservative demand for
the submission of the Home Rule Bill to the test of a general
election was then becoming insistent. A dispute as to the
~existence of a Home Rule ‘mandate’ at once arose. Mr.
Birrell, the Secretary for Ireland in the Asquith Ministry,
had said in reference to the second election of 1910 that
‘there was not an elector in Bristol [his constituency] or anywhere
else who was not aware that the approval at the polls of the Parlia-
ment Bill meant the immediate introduction and the probable pas-
sage into law of a Bill setting up an Irish Parliament and Executive.’

In a reply to this statement, Mr. Birrell’s opponent at the
elections of December 1910 quoted him as having then said:
‘Home Rule was one of the questions which ought to be left, and
should be left, to the judgment of the whole people. . . . If they
thought they could smuggle 2 Home Rule Bill through the House
of Commons in the three years following, all he could say was that
their ignorance was beyond all conception,’2

The Conservative leaders at once interpreted Mr. Birrell’s
statement as indicating that the Government had determined
against a general election, notwithstanding what Mr. Cave
called ‘the probability’ of civil war in Ireland as a result of
its passage into law in its then form.3

Mr. Cave went on to say that, if Ministers proved obdur-
ate, the prospect was not a pleasant one, but he suggested
that, if a final decision against a general election was made,
‘the Sovereign will exercise his undoubted right and dissolve
Parliament before the commencement of the next session’.+

He added,

‘a refusal of the Royal Assent to the Home Rule Bill after its third
passing might no doubt be represented as a challenge to the demo-
cracy; but no such reproach could be levelled against a decision of
the Sovereign to satisfy himself, before the House of Commons is
finally committed to a decision which must change the history of

his Kingdom, that that House does indeed represent the demqcracy
of to-day.’s

Mr. Balfour then contributed an important statement

X The Times, Sept. 4th, 1913. 2 Ibid.
3 Ibid., Sept. 6th, 1913. + Ibid. 5 Ibid.
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which was published in The Times of September 8th. He
pointed out that the country was being governed under an
‘interim constitution’, the Parliament Act having recited the
intention to substitute a second Chamber ‘constituted on a
popular instead of a hereditary basis’, and nothing having
yet been done to carry out such an intention. He argued
strongly against the Government’s deferring the dissolution
until afzer the Home Rule Bill had been placed upon the
Statute Book, and declared that if dissolution took place
before any attempt to advise the Sovereign to pass the Bill it
would be impossible to say ‘that Ulster is the victim of a
revolution on which the people of this country were never
consulted’.!

On September 10th Anson stated his view of the constitu-
tional position of the King. He asserted as a fact that certain
measures of high importance ‘have never been fairly sub-
mitted to the consideration of the electorate’,? and he added
that, against the danger of civil war, ‘our only safeguard . . .
is to be found in the exercise of the prerogatives of the
Crown’,3 ~

Anson made the following three points:

(1) He would not admit that any prerogative of the King
had become atrophied by disuse, but said that the prerogative
could only be exercised under certain conditions.

(i1) ‘For every public act of the King his Ministers must
accept responsibility.” If the King desired to dissolve defore
the Irish and Welsh Bills should be submitted to the Com-~
mons in the third successive session, and the present Minis-
ters did not accept the King’s views, there must be ‘an
alternative Ministry . . . prepared to accept the responsibility
for a dissolution’. '

(iif) Anson agreed with Mr. Cave ‘that a dissolution
would be a milder exercise of the prerogative than a refusal
of the Royal Assent to a Bill’; but he added that in each case
new Ministers must be obtained to accept the responsibility
for the King’s determination.*

Dicey now expressed his ‘complete agreement with Sir
William Anson’s masterly exposition of the principles regu-

I Te Times, Sept. 8th, 1913. 2 Ibid, Sept. roth, 1913.
3 Ibid. 4 Ibid.
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lating the exercise of the prerogative of dissolution’.! He
referred to his own work on the Constitution, stating that
his opinion as to the occasion on which a dissolution ‘may
rightly take place’ had ‘never been assailed’.2 His contribu-
tion may be expressed in four propositions:

(i) By the whole current of modern constitutional custom,
the final decision of ‘every grave political question now
belongs, not to the House of Commons, but to the electors’.3

(i) A dissolution by the King sefore the commencement
of the 1914 session in conformity with the advice of Ministers
ready to assume the responsibility for such a decision would
be amply justified, following the precedents set up by Pitt in
1784 and Peel in 1834.

(i) A dissolution afrer the commencement of the 1914
~ session, before the King assented to the Home Rule Bill,
would prevent the Bill becoming law, even if Mr. Asqulth
succeeded at the elections, because of the requirements of
the Parliament Act itself as to ‘successive’ sessions. This was
- in the nature of an appeal to Mr. Asquith himself to advise
dissolution before the commencement of the 1914 session.
The curious argument assumed, of course, thateven although
Mr. Asquith had obtained a definite majority at the elections
in favour of the Bill, the House of Lords would still persist
in rejecting it, and, presumably, the prerogative of appoint-
ment of Peers could not be successfully invoked, so that the
machinery of the Parliament Act would have to be invoked
de novo.

(iv) Dicey greatly preferred the exercise of the prerogative
of dissolution to that of the King’s refusing his assent to the
Bill after its third passing by the Commons, and third rejec-
tion by the Lords. Whether the King could ‘rightly or wisely’
refuse his assent was at present ‘a purely academic inquiry’.4
None the less, Dicey adopted the obiter dicta of Burke that
‘the King’s negative to Bills is one of the most undisputed of
the Royal Prerogatives, and it extends to all cases whatso-
ever’,5 and that ‘its existence may be the means of saving the

Ibid., Sept. 15th, 1913.

Ibid. Dicey’s theory is analysed posz, Chap. X1I.

The Times, Sept. 15th, 1913, ~
Ibid. § Ibid.
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Constitution itself on an occasion worthy of bringing it

forth’.x

Before discussing the final outcome of the controversy, it
is desirable to refer to the other opinions which were ex-
pressed.

(1) Mr. Balfour distinguished between two cases—first,
where the King was opposed to his Ministers, second, where
‘though impartial or even agreeing with his Ministers’ he
still thought that an election should be held.? In the second
case, not in the first, the King could properly insist upon a
dissolution. The Home Rule Bill could, he thought, be
brought under the second case. If the King addressed his
subjects, explaining why he acted and his readiness to accept
the result, his position would be unaffected. Mr. Asquith’s
bxogmphms regarded Mr. Balfour’s distinction between two
types of case as ‘characteristic’, but do not comment further.

Now, whether the King agreed or disagreed with the
policy of Home Rule could not be ascertained, except by
some authoritative expression of his views. If Mr. Balfour’s -
suggestion as to the King being in agreement or disagree-
ment with his Ministers referred merely to the question of
dissolving, the existence of disagreement would be clearly
evidenced by the dismissal or resignation of Ministers, and
their replacement by Conservative Ministers, followed by
the dissolution of Parliament on the advice of the latter. On
the other hand, if there was agreement on the question of
dissolving at once, there was no room or occasion for the
King addressing his subjects. But if Mr. Balfour’s com-
ments were directed to the Sovereign’s opinion as to the
merits of the Home Rule Bill itself, he was advancing an
almost impossible thesis. How could the King, for instance,
address his subjects and say that he agreed with the Home
Rule Bill, but thought the country should first be ‘consulted’
on the questxon ? 'The very act of dissolution required some
Ministers to ‘accept responsibility’ for the decision, such
Mingsters would have to be found from the Conservative
party, which could never accept responsibility for any state-

& The Times, Sept. 15th, 1913.

2 ]. A. Spender and Asquith, Life of Lord Oxford and Asquith, vol. ii,
p. 26.
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ment of Royal approval of the Home Rule Bill. The event
of Royal disapproval of the Bill was, according to Mr. Bal-
four, to be followed by no action whatsoever on the part of
the Sovereign.

Really, it seems an extraordinary suggestion that, if the
King was convinced that his Ministers were in the wrong,
he could not properly exercise his tremendous reserve power,
but that he might properly do so if he was ‘impartial’ or
thought that his Ministers were in the right.

(i) - Mr. Bonar Law

‘had no doubt that the King had the right to dismiss his present
Ministers and appoint others, who would accept the responsibility
of advising him differently, and that acting on the advice of these

“new Ministers he could dissolve Parliament, so that the wishes of
his people could be clearly ascertained.”

This opinion was in agreement with that of Anson and Dicey.
A realist might be pardoned for asking what real respon-
sibility would be borne by Ministers in such a case. Ex
hypothesi they would represent only a minority of the Com-
mons. By taking office under such circumstances as to
enable the Sovereign to act in constitutional form, what real
risk would they run? If the electorate expressed itself in
their favour they would hold office for five years. If, on the
other hand, the electorate proved hostile, as it did to Peel in
1834, their position would be little worse. They would
quietly resume their places in the Commons as Opposition
leaders, and patiently wait for something to turn up.

Mr. Bonar Law seems to have appreciated that real ‘re-
sponsibility” for this action of dismissal and dissolution would
not be borne by the Conservative leaders. ‘He said frankly
that whatever course he took, the King could not avoid
personal responsibility and the risks attaching to it.’2

(iif) Lord Rosebery was of opinion that the King could
not decline the Royal Assent to the Home Rule Bill, if duly
passed under the terms of the Parliament Act. Inhisopinion,
such a step ‘would be unconstitutional and a coup 4’é1ar’ 3 No
doubt, as Mr. Cave had observed, Royal intervention, if
delayed until the stage had been reached for assent, would

I Ibid. 2 Ibid. 3 Ihid.
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appear to be less justified than if occurring at the earlier
stage suggested by the Conservative leaders. It would
also have involved the resignation or dismissal of existing
- Ministers, new Ministers accepting office (and ‘responsi-
bility’ for the refusal of the Royal assent) and an immediate
dissolution.
(iv) Mr. Asquith’s opinion was as follows:
(a) ‘However it might be wrapped up, either the refusal of the Royal
Assent to the Home Rule Bill or the dismissal of Ministers, would
be as dangerous to the Crown as the rejection of the Budget had
been to the House of Lords.’t

(b) If the King, acting on the prompting of a Conservative
Opposition in a Liberal-controlled Commons, dissolved the
latter body, he would be expected to take similar action in a
Conservative-controlled Commons in the case of every im-
portant legislative proposal.2 Intervention by the King would
be expected in all important legislative acts which would have
to be regarded as necessarily ‘bearing the personal imprimatur
of the Sovereign’.3

(¢) Since early in Anne’s reign there had been no with-
holding of the Royal Assent to a Bill.

(@) ‘“The Sovereign undoubtedly has the power of chang-
ing its advisers’, but only once during the last hundred and
thirty years had the King dismissed a Ministry possessing
the confidence of the Commons.

() The Parliament Act did not affect the constitutional
position of the King. The Act was a dead letter when the
two Houses were in agreement, and this was always the case
when there was a Conservative majority in the Commons.*

As Mr. Spender says:

‘most of the clder statesmen were now contributing their opinions
about the possible action of the Crown within the limits of the
Constitution . . . but, as the records show, their views of what the
Crown might do were generally in accord with what they wished
it to do.’s '

‘T%o such theories or opinions may be noted, one of Lord:
Lansdowne, the other of Dicey.

I 1. A. Spender and Asquith, Life of Lord Oxford and dsquith, vol. ii, p.-27.
* Ibid. 3 Ibid,, p. 31. 4 Ibid., p. 30. 5 Ibid., p. 25.
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Lord Lansdowne was

‘strong on the theory that since the Parliament Act had destroyed
the power hitherto inherent in the House of Lords to kill 2 Bill
and compel an election, that power now belonged to the Crown
alone.’t

1 discuss this below.
In his 1914 edition of The Law of the Constitution, Dicey
argued that the Parliament Act
‘greatly. restrains, if it does not absolutely abolish, the use of the
Royal prerogative to create Peers. . . in order to force through the
‘House a Bill rejected by the majority of the Peers.’2

«Itis, of course, an accepted commonplace of constitutional
law that a prerogative, using the term in the sense of the
King’s common law powers, ceases to exist when a Statute
assented to by the King deals with the subject-matter of the
particular prerogative in such a way as to show Parliament’s
intent that henceforth it should be exercised either not at all,

- oronly in the way permitted by the Statute. Looking at the
Parliament Act from this point of view, it does deal with the
question or subject-matter of the reciprocal powers and duties
of the two Houses in connexion with the passage of public
Bills. But it does not purport to deal with any prerogative
of the Crown at all. It expressly disclaims (in section 6) any
intention to ‘diminish or qualify the existing rights and
privileges of the House of Commons’. It is also an accepted
commonplace of constitutional law that no prerogative of the
- Crown is deemed to be adversely affected by a Statute unless

clear words or necessary intendment require such a con-
clusion. As a matter of strict law, of course, Dicey’s sug-
gestion has no foundation. But what he really meant was
this, that, after the passmg of the Parliament Act, the King,
if asked to ‘swamp’ the House of Lords by an exercise of the
prerogative of creating Peers, was enabled to refuse because,
in Dicey’s words, the Ministers ‘can certainly in about two
years turn it [that is, the proposed Bill] into an Act of Par-
liament without the consent of the Lords’.3

! Ibid., pp. 25~6:
2 A, V Dicey, The Law of Me Constitution, 3th ed., Intro., p. lil.
3 Ibid.
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The weakness of this argument is the implication of the
phrase ‘certainly in about two years’. For it may well happen
that, in the opinion of the electorate, and of the Ministers,
and of the Commons, time is of the essence of the particular
legislative proposal. That proposal may be of such a charac-
ter that the Lords will not accept it, but the people will insist
upon it, and will be ready to give conclusive evidence of their
insistence. One purpose of the Parliament Act was to set up
a legal obstacle in the way of the Lords holding up non-
financial legislation for more than approximately two years.
But the Act did not confer upon the Lords a ‘constitutional’
right to delay all such non-financial legislation until so lon
a period had elapsed. )

The Parliament Act said nothing about the composition
of the House of Lords except that it was intended to reform
it. It would be a curious perversion of the constitutional
struggle which preceded the passing of the Act if it were
regarded as giving the House of Lords a new ‘constitutional’
immunity against drastic additions to its numbers, and a
‘constitutional’ right to delay the operation of all Liberal or
Radical legislation until the procedure of the Act had been
followed and the necessary time had expired.

Dicey’s point, however, 1s valid to this extent, that, upon
a request for swamping, where there is no mandate for the
immediate passing of legislation, the King is, by the terms
of the Parliament Act, afforded a plausible argument in
favour of refusing.

There remains for consideration the question whether the
Parliament Act can be regarded as affecting the question of
the King’s constitutional right or duty to exercise the prero-
gative of dissolution and dismissal, providing he is able to
find Ministers ready and willing to vouch for the formal acts.

Lord Lansdowne’s suggestion that the Act merely trans-
ferred from the House of Lords to the Sovereign the ‘con-
stitutional’ right to compel an election in reference to any
Bill of importance, is clearly untenable. The Liberal view
was that the election of December 1910, and the passing of
the Parliament Act, had destroyed the claim of the Lords to
exercise the right of dissolving Parliament by the method of
rejecting vital legislative proposals. Moreover, it was not
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unreasonable to contend that the period of two years fixed
by the Parliament Act as having to elapse before a Bill
could become law against the opposition of the Lords, and
the relation of such period to the new period of Parliament’s
life—five years—both indicated something more than a mere
negation of the Peers’ claim to force a dissolution by their
opposition to important legislation. Indeed, the Parliament
Act proceeded upon the assumption, positive in character,
that, subject perhaps to very exceptional cases, all the legis-
lative proposals of a newly elected Ministry ‘which can sur-
vive the ordeal of three sessions, prolonged over two years,
in the House of Commons, ought, without the need of another
election, to pass into law’.T If such an inference could fairly
be drawn from the history and result of the constitutional
struggle, it annihilated the Lansdowne theory that the pas-
sage into law of a Government’s proposals might still be
prevented, the method of prevention being the exercise of
the prerogative by the Monarch instead of rejection by the
Lords. :
‘The utmost that could have been urged by those who
asserted the right or duty of the Sovereign to force a dissolu-
tion before the session of 1914 was that the Parliament Act
should not be regarded as concluding the question of con-
stitutional right againsz the Sovereign, and should be regarded
as being irrelevant in the circumstances existing. The real
strength of the Conservative position lay, certainly not in the
terms of the Parliament Act according to the Lansdowne
theory, but in the contention that both the elections of 1910,
outside Ireland itself, were not sufficiently related to the issue
of Home Rule for Ireland. This view was strongly expressed
both by Dicey, in a letter to Mr. F. E. Smith, referred to else-
where,? and also by Anson.3 It was for this reason that Dicey
said that ‘the Parliament Act enables a majority of the House
of Commons to resist or over-rule the will of the electors or,
in other words, of the nation’,* and, in particular reference
to the Home Rule Bill, he added that ‘no impartial obsgrver

I 1. A. Spender and Asquith, Life of Lord Oxford and Asquith, vol. i, p. 33.
% Ante,p.10; Birkenhead, Frederick Edwin Earl of Birkenkead, vol. i, p.285.
3 The Times, Sept. 10th, 1913.

4 A.'V. Dicey, Tke Law of the Constitution, 8th ed., Intro., p. liii.
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can therefore deny the possibility that a fundamental change -
in our Constitution may be carried out against the will of the
nation’.! These statements proceed upon the assumption
that no electoral mandate was obtained for the Home Rule
Bill by the Liberal party.

The question thus raised is essentially one of fact. Dicey’s
contention finds some support in the evidence furnished by
Mr. Birrell’s pre-election assurance of December 1910. On
the other hand, evidence in the contrary direction is not
wanting.

Dicey’s criticism also suggests the desirability under cer-
tain circumstances of restricting legislative capacity to those
proposals which are supported by electoral mandate, and the
necessity of determining in some satisfactory way whether
or not the authority committed by the electorate to a Legis-
lature is about to be exceeded. The fallacy lurking in the
condemnation by Dicey of the Parliament Act is that the
House of Lords should be the proper authority to restrain
such excess, and that, prior to the Parliament Act, that House
interposed its veto only in cases of such excess.

The attempt of the Conservative leaders and constitutional
authorities to induce intervention by the King in order to
secure a dissolution before the session of 1914 failed. Nor
was the possibility of the King’s further intervention by
refusing assent to the Bill ever seriously entertained, so far
as is known. But the normal conclusion of the constitutional
controversy in relation to the Government of Ireland Bill was
prevented by the outbreak of war in August 1914. The Bill
had been originally introduced in the Commons on April
11th, 1912, and, the conditions of the Parliament Bill being
sat1sﬁed June 9th 1914, became the earliest day on which
the Bill could legally be presented to the King for his assent.
Assent took place on September 18th, 1914, after the out-
break of war, but the operation of the Act was 1mmed1ately
suspended by another Act of Parliament.

What, then, is the proper conclusion to draw from the
constitutional controversy which commenced in the dis-
cussions of the autumn of 1913? The precedent is negative
in character. As no action was taken by the King, it 1s not

' A. V. Dicey, The Law of the Constitution, 8th ed., Intro., p. liil.
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. easy to deduce any general principle from such a case. Where
action takes place, and the prerogative is exercised, it is more
‘easy to infer that some general principle has been applied.
On the other hand, logically speaking, a similar inference
should not be impossible in the case of inaction where action
has been openly urged and invited. In 1913—14 the King
refrained from exercising his legal prerogatives of dismissal
and dissolution notwithstanding the direct and undisguised
promptings of the Conservative leaders and constitutional
experts. It can fairly be taken that he was not prepared to
dissolve the Commons by compelling the resignation or
securing the dismissal of the Asquith Ministry, and by
committing the formal responsibility for such exercise of
the prerogative to the Conservative leaders whose readiness
and willingness were quite obvious. While the importance
of the precedent is considerable, it is difficult to conclude
whether the King proceeded upon his own view of the facts
or upon a general principle which he regarded as controlling
the exercise of his reserve legal powers. Itis conceivable that
he was satisfied that the Home Rule Bill was sufficiently
embodied in the Liberal programme to warrant the con-
clusion that, in the second election of 1910, the electors had
committed to the Government the carrying out of such part
of their programme. It is quite possible that, in spite of the
bold prophecies that the country would have ejected the
Government from office if a general election was held either
in 1913 or 1914, the King was not satisfied that such would
be the case if a dissolution was insisted upon by him. Mr.
Asquith’s argument that the Sovereign himself would have
been embroiled in a bitter political fight, and that the
Crown would be thereby weakened, may well have carried
conviction. The King must have been affected to some
extent by Mr. Bonar Law’s frank admission that, if the King
took action against Ministers, personal responsibility could
not be avoided, despite the choice of new Ministers to vouch
for the act. Dicey’s argument in favour of action was based
upon the discussion in his Law of the Constitution of the
precedents of 1784 and 1834, but the latter precedent was
a very unsatisfactory one from the point of view of the
Monarch. Anson, on the other hand, merely laid down the
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necessity for the Conservative leaders’ assuming ‘respon-
sibility’ for the exercise of the prerogative, What real
responsibility was involved was left in doubt, for, as has
already been indicated, seizing a chance of electoral success
and subsequent power with nothing to lose in the event of
failure is not ‘responsibility’ of a very onerous character.
In truth, Anson was only emphasizing well-accepted con-
stitutional practice, better remembered because oftener ap-
plied in the Dominions than in Britain itself. But that very
emphasis perhaps served to call the King’s attention to the
fact that the burden of the exercise of the King’s legal power
would probably be regarded by the people as resting upon
his own shoulders; for the student of the Constitution does
a disservice to the Monarchy if he fails to perceive and stress
the tremendous responsibility necessarily involved in the
exercise of reserve legal powers by the MMonarch against a
Ministry which clearly retains the confidence of the popular
House.

Finally, it may well be that the King would have acted
otherwise than he did had the precise conditions and limits
of royal action been an accepted constitutional thesis, and if
he could have had the assistance of the judicial power in the
ascertainment of the principles and facts upon which either
action or inaction might properly proceed. This being out
of the question, his inaction in the circumstances, whilst
important and significant, cannot be relied upon as itself
establishing any general rule.

Whilst the precedent of 191 3 does not necessarily negative
Dicey’s opinion as to the true limits of the exercise of his
reserve power by the King, yet it does cast considerable doubt
upon the general validity of Dicey’s doctrines, especially as
Dicey in his letter to the King chose to introduce his own
statement of principle. A re-examination of Dicey’s position
should therefore be made.
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DICEY’S TREATMENT OF THE CROWN'’S
RESERVE POWER OF DISMISSAL

ICEY treats the action of King George III in the dis-
missing of Fox and North as an appeal ‘from the
sovereignty of Parliament . . . to [the] sovereignty of the
people.” He adds:
- “Whether this appeal be termed constitutional or revolutionary
is now of little moment; it affirmed decisively the fundamental
principle of our existing Constitution that not Parliament but the
nation is, politically speaking, the supreme power in the State.’2

He deduces from it, and the precedent of William IV’s
dismissing Melbourne or compelling him to resign in 1834,3
the principle that the King may dismiss a Ministry com-
manding a parliamentary majority, and may subsequently
dissolve the Parliament where there is ‘fair reason to suppose
that the opinion of the House is not the opinion of the
electors’.# He restates the condition as follows: ‘a dissolu-
tion is allowable or necessary, whenever the wishes of the
legislature are, or may fairly be presumed 1o be, different from
the wishes of the nation’.s Dicey considers that the con-
stitutionality of the dismissal and dissolution of 1834
‘turns at bottom upon the still disputable question of fact, whether
the King and his advisers had reasonable ground for supposing that
the reformed House of Commons had lost the confidence of the
nation,’®

He regards the two precedents as ‘decisive’, i.e. as showing
that the rules as to the dissolution of Parliament ‘are, like
other conventions of the constitution, intended to secure the
ultimate supremacy of the electorate as the true political
sovereign of the State’.7

Dicey’s discussion of William IV’s action in 18 34 is reveal-
ing. From the constitutional point of view he admits ¢hat

1A, V. Dicey, The Law of the Constitution, 8th ed., p. 431. 2 Ibid.

3 See ante, p. 32, note 1. * A. V. Dicey, The Law of the Constitution,
8th ed., p. 428. 5 Ibid., p. 429. Italics are mine. 6 Ibid.,
P- 432. ltalics are mine. 7 Ibid., p. 432.
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it was ‘a mistake’.! He adds ‘it was justified (if at all) by the
King’s belief that the House of Commons did not represent
the will of the nation’.2 He argues that if it is right for the
King to dismiss Ministers and dissolve Parliament when it
is shown to be out of harmony with its constituents, ‘there is
great difficulty in maintaining that a dissolution is unconsti-
tutional simply because the electors do, when appealed to,
supportthe opinionsof their representatives’.3 He concludes,
therefore, that a compulsory dissolution against the will of
Ministry and Commons is constitutional ‘whenever there is
valid and reasonable ground for supposing that their parlia-
mentary representatives have ceased torepresent their wishes’ 4

It is obvious that Dicey, endeavouring to unify and rationa-
lize the two precedents of 1784 and 1834 under one govern-
ing principle, was faced with the great difficulty of reconciling
the failure of William IV and Peel to gauge popular opinion
with the success of George 111 and Pitt in 1784. Accordingly
he is forced to conclude that ultimate electoral success is not
required to justify the exercise by the King of the prerogative
of dismissal and dissolution.5 So long as there is a ‘fair pre-
sumption’, ‘valid and reasonable ground for supposing’ that
the Commons is out of step with its constituents, the King is
justified in his action.

The first difficulty which arises from this view of constitu-
tional practice is, who is to decide whether there is fair, valid,
and reasonable ground for the supposition or presumption?
At p. 432 Dicey mentions ‘the King and his advisers’ as
the authority to decide this difficult question of fact. Such
reference to ‘advisers’ is necessarily to those Opposition
leaders who have, ex Aypothesi, to be summoned to office for
the purpose of ‘accepting the responsibility’ for the King’s
action in dismissing those who previously held the confidence
of the King. What sources of information are to be tapped
for the purpose of making a sound electoral forecast? The

! A. V. Dicey, The Law of the Constitution, 8th ed., p. 431.

2 Ibid. 3 Ibid., p. 432. 4 Ibid.

5 It may well be asked why, if the mere absence of electoral success does
not prove that the exercise of the prerogative was erroneous, the mere presence
of such success should ever be regarded as proving that the exercise of the .
prerogative was proper.
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greatresourcesof a political machine may beavailable, in which
event the reports of Opposition canvassers may find a place
in the material upon which a judgment is to be delivered.
It is obvious that Dicey’s doctrine, if carried out logically,
must tend to place the Sovereign in the invidious position of
consulting the Opposition leaders upon the question whether
the proposed coup and rush election will be successful. It is
quite clear that George 111, and, to a lesser extent William 1V,
placed themselves in such a position.

Further, according to Dicey, even if the coup is not suc-
cessful, and Ministers who have been dismissed from office
by the ng are returned triumphantly to their former office
by the people, the latter have no reasonable cause of com-
plalnt so long as the King and the Opposition leaders had
‘reason to believe’ that a moment had arrived when the
Government party was sufficiently unpopular to be rejected
by the people.

In his letter to The Times in September 1913, Dicey
ventured to assert that this exposition of this reserve power
of the Monarch has ‘assuredly never been controverted by
any writer of authority’.T But in this connexion it has to be
remembered that very special circumstances existed in 1784,
and that no occasion even arose for a close examination of
this aspect of the prerogative between 1834 and 1913—a
period of nearly eighty years.
~ Is the doctrine of Dicey justified when fairly analysed? It
certainly assimilates the functions of the Monarch to that of
a political prophet, although his serene and remote position
necessarily prevents him from being armed with the soundest
materials for such a forecast. Failure of the new Ministry at
the elections would place the Monarch, to put it at the lowest,
in ‘a position of some embarrassment’.?2 Under similar cir-
cumstances a Colonial Governor is ‘reasonably supposed’
to be liable to recall from office.

If Dicey’s test as to the existence of ‘reasonable ground
for supposing’ is taken, it leads to some absurdity. Pieture
the reassembling of the Commons under the leadership of a

¥ The Times, Sept. 15, 1913, -

2 J. A. R. Marriott, The Mechanism of the Modern State (1927), vol. 1,
p. 34-
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dismissed Ministry which is recalled to office after the elec-
tions. The Opposition leader will have to justify his action
and that of the King by saying: ‘We made a mistake—but I
put it that William IV also made a mistake. I furnished to
His Majesty a summary of reports from expert officials in
my party organization. In their opinion we should have
won. Moreover, as the people knew perfectly well that the
King had intervened upon our side, we expected to rally all
doubtful voters to our support.? I ask for a finding that I did
not act unreasonably in measuring the probability of electoral
success.’

Such a defence would seem to contain its own refutation.
It reduces to a question of mere negligence the correct
standard of ministerial ‘responsibility’. And what if the
Commons considered that Opposition leaders had been neg-
ligent, and that there was not reasonable ground for thinking
that the Government formerly holding office would be turned
out by the electors? It is difficult to escape the conclusion
that a victorious Commons, the members of which had been
put to very considerable trouble and expense for no purpose,
might be inclined to say: “These Opposition leaders volun-
tarily chose to accept “responsibility” for the exercise of these
prerogatives. Let them assume some real responsibility, and
let us proceed to discuss sanctions.” It is not difficult to
imagine how, under the modern conditions of political war-
fare, the device of impeachment or some analogous proceed-
ing might again be brought into play.

The overwhelming success of Pitt and George 111 in 1784
has been allowed to convey a false impression as to the situa-
tion of the Monarch in relation to the modern democracy.
The coalition of North and Fox was regarded by the people
as being little short of infamous. In 1782 Fox had suggested
that North should be brought to the scaffold. In the circum-
stances the fusion of the pair shocked the conscience of the
country and gave the King a unique opportunity of revenging
himgelf. Moreover, Fox’s India Bill, which was one of the

! This was exactly the point of view of the supporters of Peel during the

elections of 1834. Melbourne regarded Peel’s good showing as ‘principally

wing to the natural influence of the Government and of the King’s name’.
(Melbourne’s Papers, ed. Sanders, p. 238.) :
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immediate issues of the election of 1784, involved a delega-
tion of governing powers over India and an enormous patron-
age to a commission which might be out of the reach both of
the King and a future Cabinet. Further, the Bill was re-
garded as a general attack upon property rights, the East
India Company broadcasting the slogan, ‘Our property and
charter are invaded, look to your own’.1 Pitt’s superb parlia-
mentary tactics, in refusing to dissolve immediately upon the
dismissal of his predecessors in December 1783, played an
important part in the election results. Threatening to stop
the supplies, the Commons gradually weakened and failed
to adopt Fox’s suggestion. Having displayed its fear of
avoiding an ultimate issue with the Monarch, its prestige
gradually vanished. In the circumstances success for North
and Fox at the elections would have been miraculous.

If it is dangerous to draw any sweeping general prin-
ciple from such a modern precedent as that of 1913, or from
the precedent of 1834, it is quite impossible to do so from
the coup of George III one hundred and fifty years ago, in
which, according to one distinguished authority, Pitt became
Prime Minister by ‘a violent exercise of the prerogative’.?

I Rosebery, Pizt, p. 59. z Ibid., p. 67.
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DICEY’S THEORY OF THE CONVENTIONS OF
THE CONSTITUTION AS APPLIED TO
- THE POWER OF DISSOLUTION

A\I unsatisfactory feature of Dicey’s work on the Consti-
tution is his treatment of the ‘conventions’ of the Con-
stitution. In the earlier part of his work he distinguished
between the enforceable rules of the Constitution and ‘the
conventions of the Constitution’” or constitutional morality.
The latter set of rules consists of

‘conventions, understandings, habits or practices, which, though
they may regulate the conduct of the several members of the
sovereign power, of the Ministry, or of other officials, are not in
reality laws at all, since they are not enforced by the Courts.’t

As he points out, ‘some are as important as any laws, though
some may be trivial, as may also be the case with a genuine
law.’2

When, however, in Chapter XIV, Dicey comes to discuss
the nature of these conventions, and in Chapter XV, the sanc-
tions by which they are enforced, his account is inadequate,
and, in some respects, distinctly misleading. First of all he
asserts, correctly, that most of the rules determine ‘the mode
in which the discretionary powers of the Crown (or of the
Ministers as servants of the Crown) ought to be exercised’.3
The powers in question cover ‘every kind of action which
can legally be taken by the Crown, or by its servants, without
the necessity for applying to Parliament for new statutory
authority’.4 Dicey expressly includes, inzer alia, the power
of the Crown to dissolve or convoke Parliament, to create
new Peers, to dismiss a Minister from office, or to appoint
his successor.5

Dicey’s general thesis is that all the ‘conventions’ of the
Constitution have ‘one ultimate object’,6 namely, ‘to secure

A. V. Dicey, The Law of the Constitution, 8th ed., p. 23.

Ibid., p. 27. 3 Ibid., p. 418. 4 Ibid., p. 419.
Rasebery, Pitt, p. 419.

Dicey, The Law of the Constitution, 8th ed., p. 424.
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that Parliament or the Cabinet . . . shall in the long run
give effect to the will of . . . the nation’.! He attempts to
bring within this rule the ‘convention’ that ‘a Ministry placed
in a minority by a vote of the Commons have, in accordance
with received doctrines, a right to demand a dissolution of
Parliament’.2 With this he brackets the convention that ‘there
are certainly combinations of circumstances under which the
Crown has a right to dismiss a Ministry who command a
Parliamentary majority, and to dissolve the Parliament by
which the Ministry are supported’.3 The principle uniting
the two cases is, he suggests, the principle that ‘a dissolution
is allowable, or necessary, whenever the wishes of the legis-
lature are, or may fa1rly be presumed to be, dlﬁerent from
the wishes of the nation’.4

The question immediately arises whether the last sug-
gested principle qualifies Dicey’s prior statement that a
Ministry, losing the confidence of the Commons, has ‘a right
to demand’ a dissolution. If only one principle operates, and
the test is, or should be, the same when a dissolution is asked
for by a defeated Ministry, or required by the Crown when
the Ministry still retains the confidence of the Commons,
in each case the Sovereign, with or without the assistance of
Ministers, has to determine the question whether the Legis-
lature may fairly be presumed to be no longer representative
of the electorate. The difficulties involved in such a doctrine
have already been discussed.

Of course, in one sense, every appeal to the people, what-
ever circumstances exist when it takes place, represents an
attempt to get a decision from the political sovereign. In

_this sense a series of repeated dissolutions of the Parliament
may be said to represent the ‘triumph’ of the people as
political sovereign. In actual fact, however, by means of de-
tamation and intimidation and the deliberate inculcation of
disillusion and disgust, a series of repeated dissolutions would
probably be the very means of first delaying and ultimately
defeating the true popular will, and so represent a triymph
over, and not a triumph of, the electorate.

If Dicey's reference to the general principle of appeal to
the political sovereign applies to such cases, it is a mere

I Ibid. 2 Tbid., p. 428. 3 Ibid. 4 Ibid., p. 429
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truism, a restatement in impressive words of the fact that,
as the prerogative being exercised is that of dissolution,
whenever and however a dissolution takes place, the principle
must apply. But what is to be said when dissolution, accord-
ing to Dicey’s rule, should not take place at all? In such an
event the existing Parliament should continue its life. If
Dicey is understood to mean that every defeated Ministry
has an absolute ‘constitutional’ right to a dissolution, irre-
spective of its chances of success at the polls, it is not an
application of, but an exception to, the general principle that
‘a dissolution is allowable, or necessary, whenever the wishes
of the Legislature are, or may fairly be presumed to be, dif-
ferent from the wishes of the nation’.? If, however, Dicey
merely asserts that such a dissolution should only be granted
to a defeated Ministry where the Legislature is, or ‘may
fairly be presumed to be’, at odds with the people, again the
principle of recognition of ‘the ultimate supremacy of the
true political sovereign, or, in other words, of the electoral
body’? involves the difficulties we have analysed in the last
chapter.
Y A. V. Dicey, The Lazw of the Constitution, 8th ed., p. 429.
z Ibid., p. 428.
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THE RESERVE POWER IN RELATION TO THE
QUESTION OF SANCTIONS

HAT are the sanctions for the observance of that con-

stitutional ‘practice’ which is said to govern the exercise
of the reserve powers of the Crown? In the Grand Remon-
strance, presented to the King in 1641, it was recognized
by Pym that the sanction which Parliament possessed of
impeaching Ministers was not in itself sufficient to secure
Parliament’s control of administration. For even though the
King's Ministers had to assume responsibility in a very real
sense for the acts of the King, the posxtxon of Parliament
would be improved if the King should ‘employ such coun-
sellors . . . as the Parliament may have cause to confide in’.

Yet the practice of impeachment for acts advised by the
person impeached could not fail to assist in the development
of the practice of ministerial responsibility to Parliament.
The impeachment of Danby in 1679 first established the rule
that neither the express written order of the King, nor the
King’s pardon in relation to the punishment in which the
impeachment proceedings might terminate, was a valid plea
in bar to such proceedings. This doctrine, and the violence
of the two parties during Anne’s reign leading to important
impeachments, helped to induce a recognition of what was,
qulte literally, a modus vivend;.

The significance of impeachment as a possible weapon in
the hands of Parliament has been under-estimated, because
-1t has fallen into disuse for so long a period of British history.
Some such practice as responsible or parliamentary govern-
ment had to be evolved unless the leaders of the great factions
were, in turn, to suffer death, exile, or other drastic punish-
ment. It was quite inevitable that gradually they should
understand, in the first place, that they must pay heed te the
will of Parliament which could exercise the terrible power of
impeachment if Ministers acted solely from loyalty to the
Monarch; and, in the second place, that if they yielded too

¥ Gardiner, Documents of the Puritan Revolution, p. 231,
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readily to an existing Parliament’s desire to punish defeated

opponents, their own turn would come. As Mr. Churchill
has said:

‘No such anxieties beset the Victorians or trouble us to-day. . . .
‘The ‘Ins’ and ‘Outs’ take their turn in His Majesty’s Government
and in His Majesty’s Opposition usually without a thought of
personal vengeance, and often without a rufle of private friend-
ship.’ ‘
Mr. Churchill’s further comment that it is ‘astonishing’ that
such a system of ministerial responsibility should have proved
so serviceable for more than two hundred years, thwarting
the natural desire of the Sovereign to govern without parties,
is significant of an important modern tendency to overhaul
and readjust the technique of government.
In Lord Durham’s Report it is said that

‘the ancient constitutional remedies, by impeachment and stoppage
of the supplics, have never, since the reign of William III, been
brought into operation for the purpose of removing a Ministry. . . .
If Colonial Legislatures have frequently stopped the supplies, if they
have harassed public servants by unjust or harsh impeachment, it
was because the removal of an unpopular administration could not
be effected in the Colonies by those milder indications of a want of

confidence, which have always sufficed to attain the end in the
mother country.’2

Durham then argued that the introduction of the English -
practice would prevent both the stoppage of supplies and the
possibility of Parliament’s impeachment of the Governot’s
advisers.3

Further reference is made below to the question of the
efficacy of the weapon of stoppage of supplies by the Lower
House in order to secure its desires. No doubt such a
weapon could sometimes be employed in a Colony to compel
the action or inaction of the Governor when payment of the
latter’s salary was dependent upon the annual grant of Parlia-
ment. In the pre-Revolutionary American Colonies pressure
by the Assembly upon the Governor was frequently exerted
by a refusal to vote his salary. As Greene says, the Governor’s

T Winston Churchill, Mar/borougli~—=His Life and Times, vol. i, pp. 339—40.

2 A. B. Keith, Selected Speeches and Documents on Britisk Colonial Pelicy;
vol. i, pp- 136~7. 3 Ibid., p. ¥38.
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position was ‘trying in the extreme’; it being at times almost
impossible ‘without a violation of instructions . . . to get his
salary or the necessary grants for the conduct of Government
or even the military supplies demanded by the Crown’.?
Occasionally the Assembly became further entrenched in
relation to finance by insisting upon the appointment by
itself of the Treasurer of the Province. By the year 1715 the
Governor of New York, although violently opposed to such
system, was satisfied that it could not be departed from. The
same situation existed in Virginia after 1704, in the pro-
prietary Governments of Pennsylvania and South Carolina,
and, for a time at least, in Maryland.? In Massachusetts the
Governor’s salary was voted from year to year, and permanent
grants were refused in neatly all of the other colonies.3

It may be noted that Durham made it an essential part of
his recommendations that all the revenues of the Crown
except those derived from public lands and immigration
~should be surrendered to the united Legislature ‘on the con-

cession of an adequate civil list’.4 He was greatly impressed
by the fact that in 1836, under the Governorship of Sir
Francis Head, the Assembly of Upper Canada refused the
grant of the annual supply for the first time in the history of
that colony. Head was very indignant that the device so often
used in Lower Canada should be resorted to in the Upper
~ province.

It is very difficult to reconcile Dicey’s treatment of the
reserve ‘conventions’ relating to dissolution and dismissal-
with his theory of the sanction ‘by which obedience to
the conventions of the Constitution is at bottom enforced’.s
This ‘most perplexing’ question® of sanctions is answered by
Dicey’s proposition that the sanction consists in the fact that
breach of the conventions ‘will almost immediately bring the
offender into conflict with the Courts and the law of the
land’.7 He illustrates this by reference to the maxim or con-

" E. B. Greene, The Provincial Governor, p. 51.

* K. B: Greene, Provincial dmerica, pp. 76-7. .

. 3 Ibid., pp. 74—5.
4 A..B. Keith, Selected Speectes and Documents on Britisk Colonial Policy,

vol. i, p. 169.
5 A.V. Dicey, The Law of the Constitution, 8th ed., p. 435.
6 Tbid. 7 Ibid., p. 442.
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vention that Parliament should assemble at least once a year.
In such a case, breach of the rule will almost necessarily in-
volve illegality, but it is, as Dicey concedes, ‘a particularly
plain case’.r This is so because of the practice of appropriat-
ing supplies annually, and of limiting the duration of the
Army and Air Force (Annual) Act to twelve months.

Dicey then takes a second maxim as a test, namely, the
maxim that a Ministry should retire when defeated upon a
vote of no confidence by the Commons. He says that, in the
absence of a dissolution, and in the event of the refusal of
supplies by the Commons, and the failure to pass the annual
Mutiny Act, conflicts of Ministers with the law of the land
are bound to occur.

These are the two maxims which Dicey chooses to take
as illustrations. The latter maxim should be analysed. The
rule is that a defeated Ministry should retire from office when
defeated by the vote of the Commons. It may well happen
that supplies have been granted for months ahead, and also
that the Army and Air Force (Annual) Act will continue to
operate during that period of time. If we suppose that a de-
feated Ministry is able to prorogue Parliament and thus, as
it is called, ‘get into’ recess, it may carry on the government
of the country, and enjoy the full conduct of Foreign as well
as of Home affairs without the slightest illegality occurring .
during the time I have mentioned.

I have recently read the valuable discussion of the ‘con-
ventions’ by Dr. Jennings, particularly noting his statement
that ordinarily the House of Commons does not meet between
July and April.2 His conclusion of the matter is that ‘Dicey’s
argument applies only to those comparatively few, though
important, conventions which determine the relations be-
tween the Cabinetand the House of Commons’.3 The present
discussion should show that the application is still more
limited than even Dr. Jennings concedes.

Dicey’s explanation of the case supposed leaves out en-
tirely the element of time, which is so vital in affairs of
government. Further, if the constitutional rule means any-

U A. V. Dicey, The Law of the Constitution, 8th ed., p. 445.

2 'W. Ivor Jennings, T4¢ Law and the Constitution, p. 100.
3 Ibid,, p. 101.
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thing, it must mean that a defeated Ministry should im-
mediately resign office. Under certain conditions, however, it
may break this rule, and, without any breach of law, may
retain office for a considerable period of time during which it
may, in the name of the Crown, incur binding obligations in
relation to external affairs, and may even make war or peace.
‘Therefore, it is not correct to say that the sanctions of positive
law necessarily support the constitutional rule under dis-
cussion.

And what shall be said of the two maxims or conventions
already discussed relating to the prerogative of dissolution ?
How is their binding force related to the law of the land?
One concerns the proper action of the Sovereign when a
defeated Ministry asks for a dissolution, the other the limits
of the Sovereign’s right to insist upon a dissolution against
the will of both Ministers and Commons. There is a rule
of some kind governing each situation, or rather there should
be a rule. If Dicey’s statement of the rule is accepted, dis-
solution may or may not proceed quite regardless of any
actual or threatened breach of positive law. Indeed, it is
possible to imagine a case where a defeated Ministry pro-
rogues Parliament, does not resign forthwith, holds office
up to the very moment when supplies run out, and then dis-
solves Parliament because it knows that Parliament will refuse
to grant supply. Such a state of facts assumes that two rules
have been broken, the one, by the failure to resign forthwith,
the other, by the grant of a dissolution without reference to
the probable verdict of the electorate. How can it be said in
such a case that the law of the land has operated in some
mysterious way so as to prevent breaches of the maxims of
the Constitution ?

The truth is that the most important ‘conventions’ or rules
of all, those relating to dissolution of Parliament and dis-
missal of Ministers, are concerned with the personal dis-
cretion of the Sovereign, and whatever the ‘convention’ or
rule on the point may be, mere legal requirements have
nothing to do with the matter. The reason is plain. The
common law, in the case of Britain, and the Statute law, in
the case of most of the Dominions, vests the relevant legal
power in the King or the Governor. If the conventional rule
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is broken by the decision to dissolve, the legal power is merely
applied. No question of iz breach can arise.

One possible exception to this statement occurs when no
supplies have been granted by Parliament to cover the cost
of the elections. In such a case unauthorized expenditure of
public money may take place, and has, on occasion, taken
place. Even so, no relation exists between the application of
Dicey’s general rule and the law of the land. If the rule were
that there should be no dissolution granted to Ministers not
possessing the confidence of the Commons unless it was
certain that they would be returned by the electorate, a rela-
tion would exist, because the unlawful expenditure of public
moneys (in the case of refusal of supply for the elections)
would cerzainly be validated after the elections. But the sug-
gested rule is otherwise. Further, even where the popular
House is of the same political complexion after a dismissal
of Ministers and a dissolution, supply to cover election ex-
penses is never refused.

Dicey touches upon the question why, if his view as to the
true sanction of constitutional rules is right, Parliament has
never refused to pass the annual Mutiny Act, or refused
supplies. He denies the theory that Pitt’s victory over the
Fox-North coalition shows that Parliament cannot refuse
either to grant supplies or to pass the annual Army Act. He
explains that case by asserting that Parliament at last ‘per-
ceived that the majority of the House did not represent the
will of the country’,’ and that it does not show that the
Commons, when supported by the country, would not compel
a Minister who defied the maxims of the Constitution to
choose between ‘resignation or revolution’.? This is some-
what unconvincing both from the point of view of origins
as well as validity.3

The danger of impeachment is also mentioned by Dicey
as a possible reason why conventions of the Constitution are
obeyed. He concedes that ‘the habit of obedience to the con-
stitutjon was originally generated and confirmed by impeach-

I A. V. Dicey, The Law of tie Constitution, 8th ed., p. 449.

2 Ibid., p. 450. v

3 Bee New South Walesv. Bardolph (1933) 52 C.L.R. 455, at pp. 478~9,
for a discussion of the action taken in 1784 in relation to supplies.
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ments’,* but points out that no impeachment for violations
~of mere constitutional conventions has occurred for more
than a century and a half. He concludes that the weapon has
‘grown rusty by disuse’,? and that a Minister who dreaded
it would advise the King not to convene Parliament at all. He
draws the further inference that impeachment, the formal
refusal of supplies, and the like ‘have fallen into disuse’ because
the principle of ‘obedience to the will of the nation, as ex-
pressed through Parliament, is so closely bound up with the
law of the land that it can hardly be violated without a breach.
of the ordinary law’.3

One special weakness of Dicey’s general theory as to sanc-
tions is that it assumes too readily that the conventions of the
Constitution are definitely known, so that all concerned are
in a position either to make use of them, or to obey them.
Unfortunately this is not so. A close study of the precedents
relating to dissolution and dismissal, and to the Crown’s
exercise or refusal to exercise other powers, shows that it is
often impossible to tell whether the conventions are being
obeyed, because no one can say with sufficient certainty
what the conventions are. In the Dominions, many rules,
such as the annual convocation of Parliament, which in
England rest upon convention, have become embodied in
Statutes. Even that need not always result in their ready
obedience, because of the difficulty of finding appropriate
legal remedies suitable to the case. None the less, in some
respects at least, the Statutes provide conclusive evidence as.
to what the binding rule is.

Dicey’s discussion of impeachment is not quite satisfactory.
The reason why, for a period of about two hundred years
of British history, xmpeachment has not been used, is that
the two main governing groups have possessed sufficient
social and economic interests in common to warrant a tacit
understanding that certain ‘rules of the game’ will be fairly
obeyed, so that each in turn should be regarded as entitled to
hold office and exercise power. A very potent factor in, the
- early growth of such an understanding was the punishment

! Ibid., p. 439.
2 Ibid. Thls phrase seems to derive from May, post, p. 258.

3 Ibid., p. 450.
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inflicted on certain Ministers who deliberately chose to defy

the will of Parliament. As time went on, however, responsi-

bility became more nominal, and the rules and understandings

became more concerned with rights than with punishments

and sanctions. It came to be understood that the political

apparatus of the State should be operated by one or other of

the parties, each knowing perfectly well that its adversary

would sooner or later succeed it, and then itself be replaced.

The laws of treason and sedition, which were formerly im-

puted to ‘factious’ opposition, were pushed into the back-

ground. The shield of the Crown gradually covered the

Opposition as well as the Ministries in power. ‘His Majesty’s

Opposition’ became just as essential to the working of the

State as ‘His Majesty’s Government’. Good form required

that the understandings should be obeyed. It was inevitable

that something like a code of political morality should be

recognized, not merely because it was a code, but because

there was danger to both parties involved in its breach. Here-

in lies the true explanation of many of the conventional under-

standings which have characterized the British and Dominion

Constitutions. If, occasionally, they are, or appear to have

been, broken, that is an incident of many games, but is never

treated as detracting from the binding force of the rules.

Hence impeachment was conveniently forgotten, and, for the

very same reason, Parliament would never behave so un-

mannerly as to refuse supplies even when there had been a

breach of the rules. Accordingly the grant of supply itself
becomes less and less an annual affair. As time goes on

permanent appropriations of money are made. There is in-
cluded the remuneration of many who wield important power
in the State. In many of the Dominions the salaries of
Ministers are covered by permanent appropriations. Many
persons and services become emancipated from review by
means of the annual parliamentary vote. Taxation also
becomes more and more permanent in character. Under
sucl circumstances, even if Parliament is not called together
at all, huge sums of money may lawfully be collected by
the Executive Government, and much of it may lawfully be
disbursed.

In such a development certain conventions of the Con-
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stitution became recognized, but only in a general and some-
what haphazard way. For instance, the great precedent of
1784 came to lose any absolute significance, if it was ever
regarded as possessing it. That of 1834 was explained away
in the light of William IV’s hostility towards one or two of

_those who had taken the popular side in the great crisis of

#1832, All this vagueness and uncertainty did very little

" harm, and it was ‘good form’ never to intrude too closely
‘upon the lack of definition of the constitutional maxims. But
the extended franchise of to-day has completely altered the
position. The controversies as to prerogative between 1909
and 1914 evidence a process which is quite inevitable. It is
the process of analysing, defining, and restating unwritten
conventions, until they finally assume the form of positive
law. The rise of parties and groups which question many of
the foundations, which both the older parties took for granted,
leads to a demand for the understanding of these vague doc-
trines of prerogative. The bitterness which infused itself
into the political controversies of the twentieth century, and
the gradual separation of parties and groups upon opinions
previously accepted as indisputable, have rendered it almost
dangerous to allow this anarchic part of the constitution to
remain in its present state.

The rise of the Labour movement was itself a criticism
of what has been called the ‘delicate equipoise’ of parlia-
mentary government in England.? Its devotees were no
longer satisfied with a mere reference to rules and under-
standings which were nowhere defined except so far as defini-
tion might be found in the essays of Bagehot or the daring
but inaccurate generalizations of Dicey. The former had
deprecated the growing solidarity of the working classes and
prophesied the break-down of the English system of Govern-
ment if the Liberal and Conservative parties raised ‘questions
which will excite the lower orders of mankind’. In 1914
Dicey formally took his stand with Bagehot, whose views on
this topic he quoted with approval.2 In the Dominions, more-
over, as is elsewhere shown, the new parties would not, and
do not, content themselves with an explanation which con-

I The phrase is that of Bryce, post, p. 267.
2'A. V. Dicey, The Law of the Constitution, 8th ed., Intro., p. ciil.
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sists of no more than a vague gesture towards some hinterland
of constitutional and political morality. They cannot see the
‘rules’ written down in any authoritative way, and they come
to suspect the rules the more if they are brought into opera-
_tion against their desires.

... 1f Parliamentary government is to endure, it is essential
/' that the terrain of this constitutional no-man’s-land should
be finally explored. In defining the conventions and maxims
great difficulty will, no doubt, be involved.! There will be
greater dangers involved if the questions continue to be
neglected. Although the declarations of the Imperial Con-
ferences of 1926 and 1930, and the passing of the Statute
of Westminster in 1931, have gone some little way towards
carrying out the task in relation to certain aspects of Dominion
self-government,? very much remains to be done both in
Great Britain and most of the Dominions.

Y See post, Chaps. XXX, XXXT, and XXXII.
2 See post, Chap. XXI.



XIV

THE NEW SOUTH WALES CONSTITUTIONAL
CRISIS OF 1926

N June 1925 a Labour Ministry came into office follow-
ing upon the general elections. At the time the Legisla-
tive Council or Upper House was a body the power to make
appointments to which was vested in the Governor by the
Constitution Act. Each appointment had to be made for
the life of the member and there was no legal restriction upon
the number of members who could beappointed. The Labour
Ministry (under Mr. Lang) had a small but compact majority
in the popular Assembly, but was ina minorityin the Council.
The Council rejected a number of the proposals of the Govern-
ment, though the latter argued that it had obtained a ‘man-
date’ for them from the electors at the elections of IMay 1923.
Requests for further appointments having been made, the
Governor (Admiral Sir Dudley de Chair) intimated to the
Premier on December 21st, 1925, that ‘acting on the advice
of his Ministers and on the advice given him by the Attorney-
General with respect to the constitutional position’! he was
prepared to make twenty-five appointments to the Council.
The advice of the Attorney-General, Mr. McTiernan,? was
“that the observance of the principles of responsible self-government,
which were- in full force and effect in this State, required that the
Governor should act as advised in this matter by His Ministers, who
were supported by a majority of the members of the Legislative
Assembly.’s

The twenty-five appointments were duly made. One of the
Bills then passed by the Assembly provided for the abolition
of the Council, but the Bill was rejected by the Council owing,
in part at least, to the defection of several Labour supporters.
The Government then desired to obtain further appoint-
ments which would secure for it a definite majority 1 the
Council. On March 4th, 1926, the Premier and the Attorney-

Y N8.W. Parliamentary Papers (1926), vol. i, p. 313.

2 Now Mr. Justice McTiernan of the High Court of Australia.

3 N.8.W. Parliamentary Papers (1926), vol. i, p. 313.
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General interviewed the Governor, who declined to act upon
the advice to make the further appointments desired.

Here it should be mentioned that on December 3rd,
1925, prior to the making of the twenty-five appointments,
Mr. Amery, the then Secretary of State for the Dominions,

telegraphed to the Governor, Sir Dudley de Chair, in the
following terms:

‘I have carefully studied your telegram as to the recent discussion
with your Premier regarding the proposed increase in the numbers
of the Legislative Council. While I realise that a difficult situation
has arisen, it seems to me that established constitutional principles
require that the question should be settled between the Governor
and the Ministry. Consequently, I do not feel able to give you any
instruction. T have considered the terms of paragraph 6 of the Royal

Instructions, but I do not find that they affect in any way the con-
clusion indicated above.’!

Previously, on November 26th, 1925, the Premier, Mr.
Lang, stated to the Governor that he objected to any reference

of the dispute to the Dominions Office, fearing that any such
reference

‘might be construed as an admission by me that further action was
necessary on the part of the Home Government to give to the people
of this State those rights of self-government which we believe we
now enjoy. The view of Ministers is that the appointment of .
persons to the Legislative Council is a matter of ministerial respon-
sibility.’2 . ,
Clause VI of the Royal Instructions to the Governor of
New South Wales provided that the Governor should, in the

exercise of his powers, ‘be guided by the advice of the Execu-
tive Council’, but it also provides that

‘if in any case he [the Governor] shall see sufficient cause to dissent
from the opinion of the said Council, he may act in the exercise
of his said powers and authorities in opposition to the opinion of the
Council, reporting the matter to Us without delay, with the reasons

for his so acting.’3
The meaning of Mr. Amery’s telegram was far from clear.
It certainly stated that ‘the question should be settled be-

Y N.§8. . Parliamentary Papers (1926), vol. 1, p. 315.
2 Ibid., p. 320.

3 N.8&.W. Parliamentary Handbook, 13th ed. (1931), p. 183.
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tween the Governor and the Ministry’. It seemed to follow
that the British Government should not interfere in the dis-
pute, particularly in view of the further statement that the
Secretary of State did not feel able to give the Governor any
instructions. So far the position taken up was reasonably
plain, whatever constitutional doctrine was inherent in the
ruling. But the further reference to paragraph VI of the
Royal Instructions create great difficulty.

The telegram was quite capable of meaning that estab-
lished constitutional practices no longer justify the retention
of instructions from the British Government to the King’s
representative in a self-governing Dominion, and for that
reason existing instructions may be ignored; but Sir Dudley
de Chair treated the telegram as asserting a discretion in
the Governor, stating to his Ministers that ‘this places the
powers of the Governor beyond question’.! From such view
Ministers strongly dissented. In 1926, during his mission
to England, Mr. McTiernan, the Labour Attorney-General,
discussed Clause VI of the Instructions with Mr. Amery,
~ being of opinion that the Clause was ‘an accidental survival
trom the early times’.2 As Mr. McTiernan said, the Clause
was not contained in the Instructions issued to the Governor-
General either of the Commonwealth of Australia or of the
Dominion of Canada. Mr. McTiernan said that ‘the manner
in which the Governor is viewing Clause VI is the root-cause
of the constitutional differences existing between him and his
Ministers’.3 He contended that the Clause should be recast
to make itaccord with correct constitutional practice, because,
literally, it inferred that ‘Downing-Street may govern the State
- whenever the Governor decides, in the exercise of his own
discretion, to dissent from the opinion of his Ministers’.4 Mr.
Amery, however, in pronouncing his ruling from London
was content to point out that, as Clause VI also appeared in
the Instructions to the Governors of all the Australian States,
as well as of certain other self—governing portions of the
Empire, the proposal for its alteration ‘is one which gould
hardly be considered with exclusive reference to the State of

New South Wales’.5

U N.8&.WF. Parliamentary Paper: (1926), vol. 1, p. 315.
2 Tbid., p. 318. Ibid. 5 Ibid.
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Forty years before, Chief Justice Higinbotham of Victoria
had taken the strongest objection to Clauses VI and VII of
the then Instructions to the Governor of Victoria. In a
striking letter of 1887 to Lord Knutsford, Secretary of State
for the Colonies, he said that the Instructions purporting to
authorize the Governor to act in the exercxse of his powers in
opposition to the advice of Ministers was ‘a distinct denial
of the fundamental principle of the existing public law of
Victoria’.* Higinbotham C.J. argued that the Instruction
was a direct instigation to the Governor of Victoria to violate
the law. He swept aside the suggestion that the Instructions
were intended to be regarded as obsolete, and asserted that
the contrary was the case. They were definitely in accord
with

‘the wish and intention of the Colonial Office that the Governor

shall always and in everything fulfil the oath which he has taken to
obey his instructions, whether they be legal or illegal, up to the point,
but no further, at which compliance with his instructions and dis-
obedience to the law of theland consequent thereon might involve the

risk of comment, followed by exposure and rejection of the illegal
claim of the Colonial Office’.2

In various forms the Chief Justice expressed his strong
opinion that the Instructions to the Governor were unlaw-
ful, because inconsistent with the Constitution Statute of
Victoria.3 His argument was that the creation by Statute
of the system of responsible government in Victoria operated
to vest in the representative of the Crown

‘such powers and prerogatives of the Crown, and only such, as are
necessary in the conduct of the ordinary duties and functions of
Government and the administration of existing laws within the
colony.’

He concluded that

‘the radical vice of the Governor’s letters patent, commission, and
instructions, both public and private, appears to me to be this—that
they studiously and persistently refuse to take note of the funda-
meastal change made in the public laws of the Australian Colonies
by the Constitution Acts of 1854~5.’5

L E. E. Morris, Memoir of George Higinbdotham (1895), p. 215.
2 Ibid,, p. 217. 3 Ibid., pp. 202, 214, 215, 220,
* Ibid., pp. 213-14. 5 Ibid., p. 214.
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It is impossible to accept this contention if considered as
a strictly legal argument. There is a good deal to be said for
the argument that certain portions of the then Instructions,
being surplusage, were void, having regard to the terms of
the Imperial Constitution Statute 18 & 19 Victoria, c. 53,
and the Constitution Act of the Victorian Parliament itself,
because, so far as the powers and functions of the Governor
were dealt with by valid Statutes, no room was left for their
being governed by Instructions.

But neither the Imperial nor the Victorian Statutes at-
tempted to define and describe the general discretionary
authority of the Governor in relation to his Ministers. The
true position appears from the terms of the dispatch of Lord
John Russell forwarded to Australia after the British Pailia-
ment had passed the Constitution Statute authorizing the
Crown to assent to the locally passed Constitution Act. This
dispatch recognized that it was intended to confer upon the
leading Australian Colonies that which Russell was at last
willing to describe as ‘responsible government’. But the dis-
patch also showed that the provisions of the new legislation

- did not, of themselves, direct or require the Governor for the
time being to act only upon the advice, and always upon the
advice, of Ministers possessing the confidence of the popular
Assembly, but that ‘responsible government’” was to rest, in
part at least, upon the terms of the Royal Instructions.
Russell’s dispatch to the Governor of New South Wales
stated, inter alia,

“You will shortly receive a fresh Commission and Instructions,
amended in those particulars which the introduction of that system
[i.e. responsible government] renders it necessary to change.’

Therefore Higinbotham was as wrong in asserting the
illegality of the Instructions to the Governor as he was
obviously right in calling attention to their extraordinarily
autocratic character and to the ‘culpable inattention of all
Australian Governments’2 to the question of their continu-
ance in full. =
From 1850 to the year 1886, when Higinbotham’s com-

Y NS W . Parliamentary Handbook (1931 ed.), p. 233.
2 E. E. Morris, Memoir of George Higinbotham (1895), p. 217.
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munication was invited by Lord Knutsford, there had been
no change in the Instructions. It was not until 1892 that
new Instructions were issued, but Clause VI of these Instruc-
tions, which have since remained in force, repeated the sub-
stance of the old form of Instructions and, as we have seen in
the case of New South Wales, authorized the Governor to
act independently of Ministers if he thought the occasion
warranted it.t

The real objection to Clause VI was that stated by Mr.
McTiernan in 1926, when he pointed out that the then
Governor placed a literal reliance upon the Clause, and that
this was quite inconsistent with existing constitutional prac-
tice in the State and throughout the Dominions. By this it
is not intended to suggest that, in the existing condition of
constitutional practice in 1926, the Governor of the State was
stripped of every element of personal discretion. But it is
clear that Clause VI could not be seriously regarded as cor-
rectly stating the constitutional position of the Governor,
for its terms are in direct conflict with New South Wales
constitutional practice over a very long period of years. To
take one instance only, in the year 1916 the Governor, Sir
Gerald Strickland, was actually recalled by the Colonial
Office because, purporting to exercise a personal discretion, or
a reserve power, he was on the point of dismissing Ministers
who were proposing to pass a Bill in the local Legislature for -
the purpose of prolonging its life. This case will be referred
to in detail, but it should be noted here that, if Clause VI
was anything like a true description of his constitutional posi-
tion, Sir Gerald Strickland merely proposed to act according
to its terms.

In the circumstances Mr. Amery’s refusal of the request
of the New South Wales Government for some more satis-
factory recasting of the Instructions to the Governor was not
well founded. It should also be noted that the condition he
implied—that the Instructions should not be amended with
refergnce to- New South Wales alone—merely avoided the
existing constitutional issue. It is quite improbable that in
Australia, where there are six State Governments, there will

I E.E. Morris, Memoir of George Higinbotham (1895), pp. 215, 234, 237-
% See post, Chap. XVII. :
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ever come a time when some State Government will not, be-
cause of its political policy or otherwise, be ready to baulk
any attempt of the other five States to obtain united action
upon such a question. It is idle, therefore, to deny that in-
sistence upon unanimity was tantamount to the refusal of the
request. Exactly the same condition—of unanimity—was
made by Mr. Amery when in 192§ five of the Australian
Governments suggested that, for the future, appointments
to the position-of State Governor should be made from
Australian citizens. The five Governments concerned were -
Labour, the one opposing Government was anti-Labour.
The condition was locally regarded as a refusal of the
request.

Almost at any moment there may arise a constltutlonal
crisis affecting one State only of the Commonwealth. Interest
in great constitutional questions is then and there aroused.
But other States will seldom be sufficiently interested to
make common cause with the State affected and, even if
some of them desire to take action, some dissentient can
always be discovered. Moreover, it is a feature of recent
Australian constitutional history that the States, although
Jjealous of their powers when considered from the point of
view of strict law and often prepared to test such powers in
the Courts, have, to some extent, allowed their position and
status in relation to questions of ‘constitutional’, in the sense
of non-legal, significance to be prejudiced by their failure to
insist upon their constitutional position as co-partners with
the Commonwealth itself in all that concerns Australian self-
government.!

Mr. Amery’s main ruling of December 3rd, 1925, was
that

‘established constitutional principles require that the question should
be settled between the Governor and the Ministry. Consequently,
I do not feel able to give you [i.e. the Governor] any instruction.’2

Later,3 he made the following statement in tRe Hayse of
Commons, and repeated it in a letter dealing with the pro-

I The matter is fully discussed in Chap. XXII.
% N.§.W. Parliamentary Papers (1926), vol. i, p. 315.
3 On March 15th, 1926.
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posed appointments to the Legislative Council which the
Governor of New South Wales had declined to make.

‘Since there seems to be some misconception as to the position
of the Secretary of State in relation to matters of this kind, I should
like to take this opportunity of making it clear that, in my view, it
would not be proper for the Secretary of State to issue instructions
to the Governor with regard to the exercise of his constitutional
duties.™
On July 14th, 1926, in a letter sent to the Attorney-

General (Mr. McTiernan), Mr. Amery announced his final
conclusions. They may be thus stated:

i. That he ‘firmly adhered’ to the position that he could
not give the Governor any instructions. This referred to his
telegram of December 3rd, 1924, and to his statement to the
same effect in the House of Commons on March 1 5th, 1926.

2. ‘If Ministers at home should purport to intervene’ in
the ‘internal affairs’ of New South Wales, that would be
‘wholly incompatible with the status of New South Wales
within the Empire’.

3. The matter in dispute as to the Legislative Council
appointments was ‘essentially one to be settled in New South
Wales, and not in London’.

4. With reference to the argument that ‘under the con-
stitutional usage of New South Wales, the Governor has no
option but to make appointments to the Legislative Council -
as and when advised by Ministers’, Mr. Amery was ‘not
qualified to speak’ even if he were so disposed; but, he added,
‘it is at least clear that I could not accept your view without,
in effect, instructing the Governor that he must make the
appointment which he has declined to make’.

What is the precise meaning of this last statement of Mr.
Amery? Having disclaimed any intention of considering the
constitutional duty of the Governor in relation to the advice
of his Ministers, he went on to add, quite unnecessarily, that
acceptance by him of Mr. McTiernan’s view would amount
to hisenctriting the Governor to make the desired appoint-
ments. But this line of reasoning assumed that there had
been a request by the Ministers for such an instruction to the

Y NS.W. Parliamentary Papers (1926), vol. i, p. 318.
% Ibid.
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Governor. Apparently Mr. Amery must have treated the
visit to England of the Attorney-General in connexion with
the dispute, in order that the case should be fully discussed
with Mr. Amery, as a request for a specific instruction to
the Governor upon the matter in dispute. The Attorney-
General’s report, and the correspondence tabled, merely sug-
gest that some ruling as to the relationship between Governor
and Ministers should be obtained, and that the Governor’s
claim ‘that he represented the people of New South Wales
and that the Premier only represented Parliament’ should
not be allowed to pass unchallenged and uncondemned.

The more important portion of Mr. Amery’s decision,
which was made, there can be no doubt, with the full im-
primatur of the Baldwin Ministry, was that, in view of the
constitutional status of New South Wales:

1. The British Government did not regard a Governor,
although appointed by the King on its recommenda-
tion, as being properly subject to any instructions from
it as to the exercise of any power vested in him by law;

2. The British Government should not intervene in the
internal affairs of New South Wales; and

3. The British Government considered that the particular
dispute had to be settled in New South Wales, and not
in London.

The first two propositions anticipated the principle of IV(5)
of the Balfour Report as adopted by the Imperial Conference
of 1926, that the position occupied by a Governor-General
was not that of representative or agent of His Majesty’s
Government in Great Britain or of any department of that
Government.? The second proposition adds nothing to the
first, except to show that the question of Upper House
appointments related to the internal affairs of the State. The
third proposition merely repeated the earlier two, because the
Place where the dispute had to be settled was only selected in
order to emphasize the persons who had to setthely
the Governor in New South Wales and the Ministers in New
South Wales.

L N.8.W. Parliameniary Papers (1926), vol. i, p. 313.
2 See post, Chap. XXI.
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Nowhere in this letter is there any ruling as to whether and
to what extent the Governor possesses a discretion to refuse
to act upon the advice of his Ministers. It is consistent with
the latter that Ministers in command of the Assembly may
have their advice upon a purely local and internal matter
rejected, assuming, of course, that, if Ministers resign, the
Opposition leaders will be prepared to assume office, and
‘accept responsibility’. The situation envisaged is an extra-
ordinary one. What is the position if the Governor refuses to
act upon the advice of Ministers who are elected in order
to carry out the very policy to which the Governor objects ?
Previously, when the Governor was admittedly responsible
to British Ministers, a Dominion Minister could complain
to the principal that its agent had acted improperly, and
could seek, either the Governor’s recall, or, at least, a direction
that he should act in another way. This is no longer possible
, if the Amery principle is accepted. A Governor is placed in
a position, relatively at least, of complete irresponsibility.
The King himself does not occupy such a position. During
the crisis of 1913, in reference to the Home Rule Bill, King
George ‘sometimes reminded his Ministers that whereas the
Government would in due course disappear, he would remain
and his action be remembered’.! A Governor, on the other .
hand, departs from a Dominion, and is soon forgotten. He
does not even remain to see the consequences of some act
upon which he may have given a personal decision of vital
importance to the people concerned. The possibility of such
an impasse as has been suggested is greater in the Dominions
than it is in Great Britain, where all parties know the King’s
deep and abiding concern for constitutional propriety.

The question whether a Dominion Governor is bound to.
act upon the advice of Ministers in relation to local matters
is related to the question whether he may not call in aid
opinions from quarters outside his Ministry. This is illus-
trated by Sir Dudley de Chair’s statement in answer to the
quesgias pyit to him by the two legal members of the N.S.W.,
Labour Ministry (Messrs. McTiernan and McKell) in 1926,
‘Since the Secretary of State declares that he is neither able nor
willing to give you advice, whom do you accept as your con-

I ]J. A. Spender and Asquith, Life of Lord Oxford and Asquith, vol. ii, p. 28.
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stitutional adviser on constitutional matters T The answer
was ‘Principally you’.2 This answer suggested that the Gover-
nor reserved a right to look for advice upon such questions
to persons outside the Ministry. And there is some evidence:
that, from time to time, Governors have adopted such a
course of procedure. In theory, there is nothing objection-
able in examining conflicting views, provided the question at
issue is openly and fully debated and the opposing interests
present their respective sides of the controversy before a
tribunal vested with authority to decide or advise. It is not
impossible that, in the future development of constitutional
practice, there "will be an attempt to secure rulings upon
moot points from a competent tribunal. But, in the meantime,
the practice suggested by the Governor’s answer tends to
lead to recrimination and imputation of motives, especially
where the British Government has opposing political opinions
to those of the Ministers for the time being in office in the
Dominion. ’
For Mr. McTiernan’s view was that:

‘From my conversation in political circles I feel that the attitude
of a Liberal Minister may have been different from that of Mr.
Amery. I believe that the attitude of a Labour Secretary of State
for the Dominions would have been markedly different—that he
would have strongly disapproved of the action of the Governor in
ignoring the advice of his responsible Ministers, who are supported
by the elected representatives of the people.’s

Mr. McTiernan stated that he was impressed by the great
importance to the Dominions of the fact that the Secretary
of State ‘is a member of a political party’. He added that Mr.
Amery’s attitude was perhaps affected by the constitutional
crisis in Canada after Lord Byng had declined to accept Mr.
King’s advice, and that ‘Naturally the sympathy of the British
Conservative Party was for the Canadian Conservatives’.4
Perhaps it was unfortunate from his point of view that,
in connexion with the crisis, Mr. McTiernan chose to call
in aid some of the opinions of Professor Kejth,But the .
Attorney-General seemed to be well warranted in doing so,

Y N.8.W. Parliamentary Papers (1g26), vol. i, p. 321.
2’ Italics are mine,

3 N.8.W. Parliamentary Papers (1926), vol.i, p. 313. 4 Ibid.
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having regard to Professor Keith’s strong comments upon
the earlier precedents in the Dominions, especially (1) the
action of Sir Ronald Munro Ferguson in granting a double
dissolution of the Federal Parliament in 1914, and (2) the
recall of Sir Gerald Strickland in 1916—17. Mr. McTiernan
quoted, amongst other documents, Keith’s letter to The Times
of September 18th, 1917. In this, Keith said, in reference
to the Dominions, including therein the States of the
Commonwealth, that ‘the true solution of the difficulty is
the establishment of the rule of action on Ministerial advice
in every case’, because any other practice threw upon the
Governor ‘a personal responsibility which is more and more
out of harmony with modern conditions of political thought
in Australia’.

But in 1926 Professor Keith intervened in the New South
Wales dispute not in support of, but against, the Ministers
who had made the mistake of accepting at full face value his
1917 opinion. And he now stated that ‘the Governor took a
somewhat extreme step when he granted an addition of
twenty-five members to the Council’. He also urged ‘that
Mr. Amery ought not to consent to remove the Governor’.!
And he distinguished his condemnation of Lord Byng’s action
in relation to Mr. King by saying that the former’s error lay

‘in secking to effect an innovation in Canadian public life, the refusal

of a dissolution to a Prime Minister who assured him—correctly

as it proved—that the step was essential in the interests of the
country.’2

Even here it should be observed that at first Keith made
no attempt to suggest that the status of New South Wales,
as a State of the Commonwealth, was in any essential respect
different from that of Canada, but only sought to distinguish
the two cases by reason of the dlﬁ"ermg circumstances. Keith’s
later attempt to reduce and belittle the status of the Austra-
lian States was quite inconsistent with all his prior writings
and comments Further, the above comment as to Lord
Byng’ > leaves one in bewilderment. If the Prime
Minister o Canada assured Lord Byng that the acceptance
of his (the Prime Minister’s) advice was essential to the

 'There appears to be no ofﬁcxal document suggesting any such request for
recall or removal. % Scotsman, Nov. 17th, 1926.
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interests of the country, the New South Wales Ministers gave
much the same assurance. Indeed, such an assurance is ex-
pressed or assumed whenever advice is deliberately given by
Ministers. That Mr. King’s assurance turned out to be
correct does not necessarily prove that Lord Byng was in
error in declining to act upon it.

Later, on March 4th, 1927, Keith again intervened in the
dispute on the ground that ‘the Governor of New South
Wales is precluded from defending his action’. In Parlia-
ment both Mr. McTiernan and Mr. McKell had referred
to and relied upon the declaration as to the status of the
Governor-General in the Balfour Report adopted by the
Imperial Conference of 1926, this report becoming available
in Australia early in 192%. Keith’s comment was that the
Imperial Conference

‘never attempted to deal with the position of the Governors of the
States, a matter which, owing to its composition, lay entirely outside
its province, and the mention [i.e. by Mr. McTiernan] of this reso-
lution is wholly unfair to the Governor.’

Again it will be observed that this statement of Keith,
though true enough to be a truism, was beside the point. Mr.
McTiernan’s argument was that no distinction as to general
constitutional status could or should be made between the
Governor of a State and the Governor-General of the Com-
monwealth, Each was the representative of the Crown,
though exercising different functions, determined by reference
to the legislative topics committed by the Commonwealth
Constitution to the States and Federal authorities respec-
tively. This argument Keith made no attempt to deal with.
But in his later works he took pains to suggest, not merely
that the States were not affected directly by the 1926 Con-
ference declarations, but that, on that account, their status
became definitely subordinate to that of the Commonwealth.
This does not follow in the least, for the 1926 Conference
merely declared what the existing status was. TRe matter is

fully considered elsewhere,? but it would seem that this New
~ South Wales dispute is the fons et origo of Keith’s unconvinc-
ing attempt to subordinate the status of the States because

U Scotsman, March 4th, 1927. 2 See post, Chap. XXII.
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such subordination seemed necessary in the exigency of the
particular New South Wales dispute.

‘The other part of Keith’s criticism is sounder. He pointed
out that the Government’s object in asking for additional
members of the Council was, not to secure a working majority
or a fair representation in that Chamber, but to abohsh it.
Under similar circumstances, the Government’s majority
being very small, the King could hardly be expected to swamp
the House of Lords without a vote of the electorate. Keith
said with great force that it was a

“fundamental principle of democracy that changes of substance in
the Constitution should only be carried out after they have been
definitely and distinctly made the subject of a general election.’*

Subsequently Keith discussed the New South Wales dis-
pute further, stating:

‘L consider that in similar circumstances it would have been un-
constitutional for the King to swamp the House of Lords, and that
Admiral Sir Dudley de Chair’s attitude was in perfect harmony
with his constitutional duty. . . . It is obvious that the temptation
to dismiss Ministers must have been strong, but the Governor
wiscly held that so drastic a step was unnecessary and would merely

prejudice the position as giving colour to accusations of partisan
conduct.’2

His most recent comment on the matter is that

‘An effort to secure the dismissal of the Governor on the score

of his refusal to act to the full extent was made in Admiral de Chair’s

- case, but the Colonial Secretary negatived the suggestion on the

ground that the Royal Instructions expressly contemplated the possi-

bility of the Governor acting against the advice of his Ministers.

"The formal reason is of negligible importance; it is the mere ex-

pression of a principle inherent in the position of the Governor or
Governor-General, but clearly the refusal was sound.”s

In view of the uncertainty as to the constitutional practice
existing in 1926 before the discussions entered upon at the
Imperial Conference, it is not possible to say that Governor

v Scotsman, March 4th, 1927.

2 A. B. Keith, Responsible Government in the Dominions (1928), vol. i,
Intro., p. xviii.
 * A. B. Keith, The Constitutional Law of the British Dominions (1933),
p- 155. '
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de Chair’s action was constitutionally ‘wrong’, just as it is not
possible to assert that his action was ‘right’. The situation
as to the constitutional position was extremely obscure. Very
few precedents of an authoritative character were available.

'The Government relied upon the action of Sir Ronald Munro
Ferguson in 1914, not merely in granting a double dis-
solution to the Cook Ministry, but in refusing to direct the
submission of proposed constitutional alterations of the Com-
monwealth Constitution to a referendum of the people under
Section 128 of the Constitution. The Senate had proposed
these Bills, and the formal requirement of a double passing and
a double rejection had been satisfied. In 1926 it was argued
that the Governor-General’s action was explicable solely upon
the ground that he was bound to act iz @/l matters upon the
advice of Ministers possessing the confidence of the popular
House. It was also argued that this precedent of 1914 had
a double significance. Action was taken and a double dis-
solution ordered when Section §7 of the Constitution was
complied with.! But no action was taken, although Section
128 was complied with. The Constitution stated that the
Governor-General ‘may’ dissolve both Houses and ‘may’

submit the Bills to a referendum. The Governor-General
distinguished between his action and inaction because of
the presence in one case and the absence in the other of
advice from Ministers holding the confidence of the House
of Representatives.

Yet there was no real parallel between the situationof 1914
and that existing in the years 1925—7 in New South Wales.
In the latter case the Government would have abolished the
Council if the additional appointments had been consented
to by the Governor. That involved an important change in
the Constitution of the State which, in the Governor’s opinion,
was not brought sufficiently, if at all, to the attention of the
electors at the General Election of May 1925. There were

elaborate arguments in the Houses of Parliament as to the

extent of the reference to Legislative Council gboljtjon by

the Labour party at the election. That party ur%%at the

proposal was a well-known part of their ‘platform’, and that

they were always pledged to carry it out. On the other hand
. See amte, Chap. V. .
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it was urged that, in his policy speech, the Leader did not
evidence any intention of abolishing the Council during the
life of the next Parliament. The dispute was essentially
upon a matter of fact. No constitutional means existed for
obtaining a decision upon the question of fact. Consequently,
the Governor determined it for himself, and decided against
the contention of the Ministry.

It should be noted that the Labour Government never
asserted that circumstances could never arise when the
Governor might ‘constitutionally’ exercise a discretionary or
reserve power. In his comment upon Mr. Amery’s statement
of constitutional usage, Mr. McTiernan expressly disclaimed
the suggestion that he would necessarily hold that the
Governor had no option

‘where the circumstances differed from those which have existed
in the State since the present Ministers took office. Whenever [
gave an opinion on the matter, I have spoken with reference to
circumstances which were known to me.’t

The matter may also be put in another form. Reference
has already been made to the question of the Instructions to
the Governor, and to the fact that they are quite out of
harmony with the general constitutional position of the States
of the Commonwealth. Yet it does not follow that, if the
Instructions are assimilated to those of the Governor-General,
so that no reference to the Governor’s acting against the will
of the Ministers will appear in the Instructions, every vestige
of discretionary power will disappear. The extent of such
discretionary or reserve power is a question of doubt and
difficulty not only in relation to the Governor-General of
Canada and Australia, but also in relation to the position of
the Sovereign himself.

Y N.S.W. Parliamentary Papers (1926), vol. i, p. 319.
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LORD CHELMSFORD’S EXERCISE OF RESERVE
POWERS—THE QUEENSLAND CRISIS OF 1907-8

OWARDS the end of 1907 Lord Chelmsford, when
Governor of Queensland, became involved in a serious
dispute with the Liberal Ministry under Mr. Kidston, which
had the general support of the Labour party, and was opposed
by the Conservative party under Mr. Philp. The Assembly
was elected in May 1907, and metin July 1907. At this time
the Legislative Council was a body whose members were
nominated by the Governor, and there was no statutory restric-
‘tion upon the number of members. Mr. Kidston requested
the Governor that sufficient appointments should be made to
ensure the carrying out of his policy. The Governor refused
the request and sent for Mr. Philp, who agreed to form a
Ministry. He met the Assembly on November 12th, 1907,
but it refused to adjourn at his request, and passed a resolu-
tion expressing its disapproval at the contemplated change of
Government. The Governor then sent for Mr. Kidston, and
requested him to ask the Assembly to adjourn for several
days in order to enable Mr. Philp to form a Ministry. Mr.
Kidston duly made the request to the Assembly, and the
House agreed to the adjournment. On November 19th the
Philp Ministry met the Assembly and asked for supply, but
although it was refused Mr. Philp continued to adminis-
ter the Government. On November 20th he again moved
the adjournment, but was again defeated. On November
22nd he endeavoured to pass a Supply Bill, but the Assembly
refused to assent and addressed the Governor, stating that:
‘While entertaining a most sincere respect for Your Excellency
[it was] constrained by a sense of the duty it owes to the people of
Queensland to again refuse Supply to a Ministry who have not the
confidence of this House.’! PPy
In the address it was also stated:

‘We further submit to your Excellency that the Kidston Ministry
has never been defeated, and still commands the support of 2
Y Parliamentary Journals, Queensland (1907), No. 55, p. 264.
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majority of the whole of the members of this House. We therefore
submit to Your Excellency that Your Excellency has been mis~
informed as to the possibilities of this House having been exhausted,
or that it is impossible to carry on Your Excellency’s Administration
with the present Legislative Assembly.”t

And further:

‘We respectfully submit to Your Excellency that it is probably
unprecedented in any self-governing State of the British Empire
that a House fresh from the people should be dissolved.’2

The address concluded:

‘Being assured that Your Excellency has been misinformed as
to the state of feeling in the House, and that you have been adyised
to take a course of action based on such misinformation, we pray
that Your Excellency will take into consideration the facts herein
set forth, and will be pleased to refrain from any exercise of your.
High Prerogative which would conflict with the expressed wishes
of this House, and could only at the present time result in serious
injury to the interests of this State.’s

On November 22 Lord Chelmsford made a reply to the
Assembly. He stated that ‘the constitutional position of the
Upper House’ was

‘the great constitutional issue with which my late Premier invited
me to deal. I declined because 1 considered the matter too grave
for a Governor to touch without a mandate from the people.

‘By the exercisc of the Prerogative of Dissolution the people are
asked to say what they wish done.

‘I fully recognize the inadvisableness of frequent general elections.
I appreciate the peculiar inconveniences of an election at this time,
but I regard it as of paramount importance that the country should
speak its mind on this question, and therefore I have to decline the
prayer of your Address.

‘I recognize to the full the responsibility I have taken on my
shoulders throughout this disturbed political period.

‘From time to time under the Constitution a Governor has to
take responsibility, and I cannot shirk it when laid upon me.’+

Mr. Philp’s party was defeated at the election, Mr. Kidston
becoming Premier again. For a time it seemed probable that
Supply would not be passed to cover the period between the

Y Parliamentary Fournals, Queensland (1907), No. 55, p. 264.
% Ibid. 3 Ibid. 4 Ibid., p. 265.
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date of the accession of Mr. Philp to the Premiership and
February 18th, 1908, when Mr. Kidston became Premier
again. However, this course was not pursued, and Parlia-
ment agreed to the Kidston Constitutional Bill which pro-
vided for a reference direct to the people of Bills as to which
there was persistent disagreement between the two Houses.

Lord Chelmsford’s action has frequently been criticized,
but his decision rested upon the application of the doctrine
of popular mandate to the disputes which were frequently
occurring in Queensland between the two Houses. He con-
sidered that the Kidston Ministry did not, until the elections
following the dissolution granted to Mr. Philp, possess a
sufficient mandate to warrant the appointment of such a
number of members to the Council as would, without any
Sfurther reference to the electors, carry out the Government’s
policy, not only in respect of any special constitutional
legislation to use the referendum in order to settle disputes,
but also in respect of all other items of domestic policy. In this
sense the action taken by the Governor was designed to secure
further consideration by the people of important legislation
which was not clearly covered by an electoral ‘mandate’.

The precedent also illustrates that, however excellent the
object and motive of a Governor, actual intervention by the
grant of a dissolution early in the life of a Parliament is
almost bound to cause a grave constitutional crisis. In the
circumstances Mr. Philp cannot be considered to have pos-
sessed any justification for requesting, or the Governor for
granting, a dissolution, after the Assembly’s expression of
opinion was made known. At the very least Lord Chelms-
ford should have recalled Mr. Kidston to office without
thereby necessarily committing himself to the acceptance of
his future advice as to further Council appointments for the
purpose of passing either constitutional or ordinary legisla-
tion. The error of Lord Chelmsford lay, not in his original
refusal to make appointments, nor in his sending for Mr.
Philp after such refusal, but in his determinatipn to aid
Mr. Philp in securing a dissolution of an Assembly, newly
elected by the people, willing to continue support to Mr.
Kidston, and so unwilling to support or condone the acts of
the Philp Ministry that it refused him supply.
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UPPER HOUSE APPOINTMENTS—THE
QUEENSLAND PRECEDENT OF 1920

HE action of the Lieutenant-Governor of Queensland,

Mr. Lennon, in the year 1920 may be considered as
providing a contrast with the action of Sir Dudley de Chair
in the New South Wales dispute of 1926—7. The Legislative
Council occupied precisely the same position in the constitu-
tional polity of Queensland as did the Council in New South
Wales, each being a nominee body without any statutory
restriction upon the extent of nominations. In May 1917
the number of Councillors in Queensland was thirty-seven.
In October 1917 thirteen appointments were made by the
Governor. This increased the number of members beyond
all precedent. In August 1919 three additional appoint-
ments were made, bringing the total up to fifty. Subse-
quently, in February 1920, fourteen further appointments
were made by the Lieutenant-Governor.

The object of the Government in securing the appoint-
ments was, undoubtedly, to obtain a sufficient majority in the
Council to secure its abolition. Further, several years pre-
viously (in May 1917), a referendum of the electors had been
held, and the result showed a substantial majority against
the proposal to abolish the Council,

That referendum was the method specially devised in
1908, after the Chelmsford-Kidston crisis, for the purpose
of settling disputes between the two Houses. The method of
settling these disputes was embodied in the Parliamentary
Bills Referendum Act of 1908. It provided that, if the Legis-
lative Assembly in two successive sessions passed a Bill to
which the Council failed to agree upon each occasion, the
Executive Government could direct that the Bill should be
remitted to a referendum of the electors, and that if the
approval of the electors was given, the Bill could be assented
to and could come into force, notwithstanding the Council’s
failure to agree. In Taylor v. Antorney-General of Queensland

I (1917), 23 C.L.R. 457.
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the High Court held that a Bill to abolish the Legislative
Council might validly be passed under the terms of the Par-
liamentary Bills Referendum Act 1908.

A reference to Keith’s comments upon the Lieutenant-
Governor’s action has already been made. He said that ‘much
indignation was created by this action of Mr. Lennon [in
February, 1920] and there can be no doubt that it was un-
constitutional’.? He adds that his (Keith’s) view to this effect
was adopted by those who petitioned the Imperial authorities
to advise the King not to assent to the Bill for the abolition
of the Council, which was passed subsequently.2 Keith also
contrasted the action of Mr. Lennon with that of Governor
de Chair in New South Wales, saying that

‘the upper chamber was deliberately swamped by the acting-
governor under circumstances which made his action definitely
unconstitutional. He was a nominee of the Labour Government
and formerly a Labour Minister, and his appointment as Lieu-
tenant-Governor was clearly improper, since necessarily he was a
partisan.’s

He considered that such action was ‘indefensible’ because of
the referendum vote of 1917, the result of the swamping
being to make it possible ‘to carry legislation so confiscatory
in character that the London market was closed to Queens-
land borrowing until later concessions were made and part
of the wrong undone’.4 Keith summed up the position by
asserting that ‘the whole of the advantage of an upper house
was thus lost through the unconstitutional neglect of duty by
a political partisan’.5

The question remains whether Keith’s condemnation of
Mr. Lennon’s action is justified. Assuming, as one perhaps
should, that there was a constitutional discretion vested in
the Lieutenant-Governor to refuse to make theappointments,
how is it possible to say that his discretion was wrongly
exercised, still less that his conduct was actuated by im-
proper and disgraceful motives? The subsequent petition

Y Keith, Responsible Government in the Dominions, vol. i (1928), p. 143.

2 Ibid. (Note 1).

3-A. B. Keith, Te Constitutional Law of the British Dominions (1933),

p- 155. '
4 Ibid., pp. 155-6. 5 Ibid., p. 156.
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to the Imperial authorities, upon the formal reservation of
the Abolition Bill for the Royal assent, brought the question
of constitutional propriety prominently before the considera-
tion of the Imperial Ministers responsible for advising His
Majesty. Keith’s criticism was invoked by the petitioners,
equal stress being laid by them upon the defeat of the refer-
endum. Its significance was overstated. The rejection had
taken place three years before Mr., Lennon’s action. The
Labour Government under Mr. Ryan and Mr. Theodore had
enjoyed a long tenure of office, and, after the referendum of
1917 and before the Abolition Bill was carried, the Govern-
ment was twice elected to office, first in 1918, and second
in 1920. :

In the memorandum of the Labour Government’s views
prepared for the Colonial Secretary in 1921, it was stated
that, at the General Election in 1918, both the Labour party
and the Opposition made the question of Council abolition
a direct issue, and the return of the former was ‘a complete
reversal of the vote of 1917’, which vote, it was asserted, was
taken under very exceptional conditions, preventing an ac-
curate gauging of public opinion. It was also asserted in the
memorandum that, at the General Election of 1920, ‘the
question was again made a prominent issue’.! Moreover,
after the appointments had been made and the Council
abolished, the Labour party was again returned to office,
which it has retained in Queensland ever since the year 1913,
with one break between 1929 and 1932.

The subsequent elections cannot be regarded as decisive,
but it should be noted that, when dealing with the Byng
precedent of 1926, Keith regarded a subsequent electoral
verdict as settling doubts upon an issue of constitutional
practice in favour of the party which gained success at the
polls. Notwithstanding Keith’s views upon the subject, the
Imperial authorities, through Mr. Churchill, decided on
March 11, 1922, against those who petitioned in favour of
Imperial veto. Mr. Churchill said:

‘After careful examination of all the circumstances, I cannot but
regard the matter with which the Bill deals as essentially one for

Y Parliamentary Papers (1922), vol. xvi, p. 326, Cmd. 1629.
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determination locally. The policy of the Bill being on this view
one of purely local concern, it would not be in accordance with
established constitutional principles that His Majesty’s Advisers
should: intervene to prevent the Bill from becoming operative, 1
have had accordingly no alternative but to advise His Majesty to
assent to the Bill.’1

It should not, of course, be assumed that because Royal
assent to the Abolition Bill was not withheld by the Imperial
Government, the latter should necessarily be regarded as
having approved of Mr. Lennon’s action in agreeing to the
additional appointments. On the other hand, it is reason-
ably clear that, had Keith’s theory of an improper political
conspiracy been adopted by the Imperial authorities, Mr.
Churchill, as Secretary of State, would either have advised
dissent or else taken some very strong action in another
direction. Further, the ruling shows clearly that the question
of the constitutional framework of the Queensland Legisla-
ture was regarded as being a matter of local and internal
concern, a decision which is obviously right. Sir Matthew
Nathan, who was Governor in 1921, reported that he could
not say there was ‘evidence of any very strong or Wldespread
feeling in the country agamst this assent being given’.2

On the whole, Keith’sattack upon the Lieutenant-Governor
is unjustified. The precedent, when considered in conjunc-
tion with the de Chair precedent, is a striking illustration of
the failure of Keith to differentiate between constitutional
rule and political opinion. The very most that could fairly
have been urged against Mr. Lennon was that he acted
erroneously, because there was no sufficient evidence of prior
approval by the electorate of the specific proposal to abolish
the Council, which proposal the new Councillors were ex-
pected to carry out. Assuming the existence of a discretion
in a Governor to refuse to make Council appointments, a fair
ground for the exercise of such discretion agains: Ministers
was presented by the possibility of submitting the Abolition
Bill to the electors for their approval in accordance with the
procedure laid down by the Parliamentary Bills Referendum
Act 1908. That Act was passed in order to prevent the

Y Parliamentary Papers (1922), vol. xvi, p. 344, Cmd. 1629.
2 Ibid., p. 293.
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recurrence of constitutional disputes between Council and
Assembly by making the electors the authority to decide
such disputes. 4 forziori it provided an appropriate method
for determining a dispute as to the desirability of terminat-
ing the existence of the Upper House.

On the other hand, Mr. Lennon was not disentitled to
accept the advice that the electorate approved of such aboli-
tion, and it may be said that the electorate by twice returning
the Labour Government to office after the referendum could
be regarded as having approved.

The importance of the de Chair and Lennon precedents
is that they so clearly illustrate the absence of any general
rule either in New South Wales or Queensland as to the
extent of the Governor’s discretion to refuse to act on the
advice of Ministers. Each of the two persons representing
the King had to determine for himself what was just and
expedient in the circumstances. When on December 17th, .
1925, Governor de Chair informed his Ministers of his agree-
ment to appoint twenty-five additional Legislative Coun-
cillors, he stated,

‘but at the same time the Governor feels it his duty to inform the
Premier that he only agrees to the appointment of twenty-five
members under protest, as he is still of opinion that the number is
more than is needed.’t

The Governor then proceeded to discuss how such protest
might be recorded, and it was agreed that the correspondence
should be tabled.

One possible view is that, in assenting to theappointments
which he thought unnecessary, the Governor was not per-
forming what he believed to be his constitutional duty. That
was indeed suggested—by some of the political opponents
of the Labour Government then in office. And it can be said
that, if a discretion existed, the Governor should never have
surrendered his right to exercise it, and been content with a
mere formal protest. A consequence of such a view would be
that Mr. Lennon’s action was more in accord with constitu-.
tional practice than was that of Sir Dudley de Chair. The
former merely accepted the position which Keith had ad-

U N.8.W. Parliamentary Papers (1925-6), vol. i, p. 349.
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vocated in 1917, and took high ground in acting upon the
advice of Ministers who had to assume full responsibility.
Sir Dudley de Chair, on the other hand, asserted that he
possessed a personal discretion, but, in spite of his considered
view of the public interest, he contented himself with a futile
gesture of protest, well calculated to embarrass both himself
and his Ministers.

This is merely one conceivable view of the activities of the
two persons concerned. It is, however, just as reasonable
to put it forward as it is for Keith to indulge in his violent
aspersion of the action and character of Mr. Lennon. What
is required by the Crown and its representatives is a position
where their exercise of great prerogative powers is controlled
and regulated by general principles openly stated and applied
with complete indifference to the welfare or detriment of
particular parties or interests. Until then, unfortunately, it
will be impossible to prevent the recurrence of attacks similar
to those made by Keith on Mr. Lennon.
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THE STRICKLAND-HOLMAN CRISIS OF 1916—
RECALL OF THE GOVERNOR

N the year 1916 Mr. Holman was Leader of the Labour

party and Premier of New South Wales, Sir Gerald Strick-
land, afterwards Lord Strickland, being Governor of the
State. The popular Assembly was approaching the end of its
three years’ life, having been elected at the end of 1913. Late
in the year 1916 there was a serious split in the Labour party,
following upon the introduction by Mr. Hughes, the Labour
Prime Minister of the Commonwealth, of a proposal of con-
scription for war service overseas, which was submitted for -
the approval of the electors of Australia at a referendum.
Mr. Holman and a minority of the New South Wales Labour
party advocated an affirmative vote, but the majority of the
party advocated the rejection of the proposal. At this time
Mr. Wade was the Leader of the Liberal (Conservative)
Opposition. :

The crisis in the Labour party, both Federal and State,
was accentuated when, on the taking of the referendum on
October 28th, 1916, the Conscription proposal was defeated.
The majority in favour of the ‘No’ vote in New South Wales
was very substantial.I On November 1oth the majority of the
Labour party, which had the backing of its official organiza-
tion and all the Trade Unions, submitted a resolution of no
confidence in the Holman Ministry. Mr. Wade, as Opposi-
tion Leader, proposed an amendment to the effect that it was
not then desirable to determine whether or not the Govern-
ment possessed the confidence of the House because, ‘in
order to ensure the successful prosecution of the war, thebest
efforts of this State should be devoted toassisting the Common-~
wealth’,and forthat purposethere should be formed ‘a National
Party with a programme based on broad democratic lines’.

What was left of Mr. Holman’s Labour following joined
forces with the Opposition. ‘The no-confidence motion was

I The N.S.W. figures were: Yes, 356,805; No, 474,544 '
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defeated and the amendment was carried, in each case by a
large majority.

On or about November 1oth Mr. Holman agreed with
Mr. Wade that a National party should be formed, and that
the life of the Parliament should be extended. It was desired
to avoid an early election.

At this stage the Governor intervened. He stated to
Mr. Holman that, as the Assembly as a whole had deliber-
ately refrained from declaring its confidence in Ministers,
he (the Governor) would cease transacting business with
them, particularly as Mr. Holman

‘had received the Governor’s commission on the strength of his

being the Leader ‘of a Party (i.e. the Labour Party) whereof the

majority had now expressed its want of confidence’?
in him, as Leader.

This was regarded by Mr. Holman as a demand for the
return of his commission. He

‘refused to comply and immediately appealed to the Colonial Office,

with.the result that the Governor was considered to have fallen
into error,.and was recalled’.2

According to Mr. Holman, Sir Gerald Strickland’s action
was taken because he (the Governor)
‘was looking at something which took place in the House, and of
which he had no right to take notice, and even if the facts had come

before him officially he was not entitled to make the demand that
he did’3 ,

Mr. Holman at once proceeded to form a ‘National’
Ministry, completed it on November 16th, and the first
measure of Ministers was the Legislative Assembly Con-
tinuance Bill, which prolonged the life of the Assembly for
an additional period of one year. The Official Labour Organi-
zation at once addressed a petition to the Governor, protest-
ing ‘against the measure. The petition declared that the
Assembly no longer represented the views of the citizens of

_the State and that the Bill was ‘a violation of the will of the
majority . .. of the people of this State—the refusal to meet
the electors being a tacit acknowledgment of the fact’.4 It

U Syduey Morning Herald, Nov. 11th, 1916. 2 Ibid., May 16th, 1932.
3 Ibid. 4 Ibid., Nov. 21st, 1916.
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also alleged that ‘the proposal to form a National Government
is prompted by a desire merely to prolong the life of the
Parliament’. :

By this time, however, the British Government’s inter-
vention had become decisive, and the Bill was assented to by
the Governor, presumably by the British Government's direc-
tion, on November 2 3rd. Accordingly, in replyto the deputa-
tion which submitted the petition, the Governor stated:

‘I will transmit the petition to my Ministers, and whatever
advice they give me will be forwarded, together with the petition,
to His Majesty the King, through the proper channels’.2

The appointment of a successor to Sir Gerald Strickland
was not announced until September 1917, the Lieutenant-
Governor acting as Governor from the time of the former’s
departure early in 1917. Although the life of Parliament
had been prolonged from three years to four, the Holman
Government decided to hold the General Election on March
24th, 1917, and 1t was successful.

In September 1917 animportant discussion of the Holman-
Strickland affair was published in Tke Times. Professor
Keith took up the cudgels on behalf of Sir Gerald Strickland,
pointing out that:

‘It is . . . still the theory of Dominion Constitutions that a
Governor may, and indeed perhaps should, decline to accept the
advice of Ministers whom he considers not to represent the popular
will, relying on his ability to replace them with other advisers should
they resign as the result of his refusal.’3

‘The true solution of the difficulty was, according to Keith,
‘the establishment of the rule of action on Ministerial advice
in every case’.#

Sir Charles Wade (as he now was), who had been appointed
Agent-General by the National Ministry, then wrote support-
ing in the main the new proposal of Keith, but not defending
the Governor in any way. His views may be summarized
thus:

1. In England ‘the King acts in all matters according
to the advice of the Government of the day’, so that the
Sovereign’s action was ‘automatic’.5

Y Sydney Morning Herald, Nov. 2151, 1916. Z Ibid.

3 The Times, Sept. 18th, 1917. 4 Ibid. 5 Ibid,, Sept. 20th, 1917.
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This view, then entertained by Keith also, rests entirely
upon assertion.

2. A Dominion Governor is empowered in theory to exer-
cise a wide prerogative. He may, in his discretion, (1) dismiss
Ministers; (2) veto legislation by refusing the Royal assent;
(3) exercise the prerogative of mercy; (4) dissolve Parliament
against the wishes of the Ministry; (5) refuse to dissolve
Parliament on the recommendation of the Ministry. Sir

Charles Wade said ;

‘In the course of the last fifty years, however, the exercise of
a personal discretion in nearly all these matters has been replaced
by the practice of acting on the advice of the Government of the
day. In respect of the dissolution of Parliament, the exercise of a
personal discretion by the Governor is still maintained. This
custom, however, produces undesirable results,’?

3. If the Governor turns out to have ‘ backed the wrong
horse’ he is practically compelled to resign.

The reason for the acceptance of the posmon that a
Governor could, in his discretion, refuse to dissolve upon
advice, was to be found in the unpopularity amongst paid
members of shortening the life of Parliament—‘Frequent
refusals to dissolve Parliament are not criticized by the
Opposition’.2

5. On the other hand, ‘If the Governor in his discretion
decided to dissolve Parliament against the wish of the Minis-
try, the whole Legislature would rise in condemnation of the
infringement of the rights of the people’.3

6. With triennial Parliaments in the Dominions the
British practice could safely be adopted.4

Sir Charles Wade’s views are revealing. He says: ‘With
triennial Parliaments the day of reckoning cannot for long
be postponed.’s But one of Sir Gerald Strickland’s reasons
for intervention was obviously his desire to prevent the at-
tempt of the Holman Ministry to ‘postpone the day of reckon-
ing’ beyond the triennial period. Wade’s view, like that of
Keith, recognizes () that, up to the year 1917 at least, the
existence of a discretion in the Governor was admitted, sub—
Ject to the Governor’s accepting the risk of recall following
- Y The Times, Sept. 20th, 1917. 2 Ibid. 3 Ibid.

+-Ibid. 5 Ibid.
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upon an adverse electoral verdict, and (4) that the Governor
of a Dominion occupied a position in the State Governments
of Australia not different from that of the Governor-General.

Professor Swift MacNeill suggested,! that one important
qualification had to be made upon the assertion of Keith that
the Sovereign in the United Kingdom always accepts the
adviceof the Ministry in office. This qualification, which was
applicable both to the Monarch and to the Dominion Gover-
nor, was the power of dismissing an existing Ministry and
appointing a new one. He quoted Anson’s view to the effect
that such a prerogative ‘might conceivably be a resource
when a Ministry and House of Commons were alike out of
?armony with the country and were unwilling to admit the

act’.2 ’

Professor Keith at once joined issue with Professor Mac-
Neill’s suggestion. He said: ‘It is impossible now to maintain
that it is an effective part of the constitutional law.’3 Indeed,
the attribution of such a power to the Monarch would throw
on him a ‘wholly impossible burden’.4

Then Keith added:

‘I earnestly trust that no Dominion Governor will be seduced
into an experiment of dismissal of a Ministry; though precedents
of such action could be adduced from periods much more recent
than 1783, the time has certainly gone when the attempt can be
made without disaster to the Governor himself.’s

Commenting later upon the Strickland case, Keith said
that there were two grounds of disagreement between the
Governor and members, one relating to the question whether
they still ‘commanded the support of the legislature and the
Constituencies’,% the second relating to the proposed exten-
sion of the life of Parliament, the Labour party arguing
‘probably correctly, that a dissolution of Parliament at that
moment would return it to power, while delay would tell in
favour of its opponents’.7 Keith’s conclusion was that ‘On
the constitutional rules hitherto observed in Australia, the
- Governor was fully entitled to act as he did’,8 but the true
The Times, Sept. 24th, 1917. 2 Ibid.
Ibid., Sept. 28th, 1g17. + Thid, 5 Ibid.
Fournal of Comparative Legislation, vol. xvii, Nov. 1917, p. 230.

Ibid. The italics are mine. 8 Ibid. -

e - A
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solution of such difficulties was to secure that the action of
the Governor in the Dominions should be as automatic as
that of the King in relation to the United Kingdom.

The two cases of Sir Philip Game’s action in 1932,' and
Sir Gerald Strickland’s action in 1916 provide a somewhat
extraordinary contrast. In the former case Ministers pos-
sessing the confidence of the Assembly were dismissed, and -
the Assembly itself dissolved, because of a supposedly 1llegal
act on the part of Mlmsters, although redress in respect of
such illegality was obtainable in the Courts of law. In the
latter case the Imperial authorities intervened on the side of
Ministers, although everything indicated that, at the time,
they would have been decisively defeated upon an immediate
appeal to the people. The object of Sir Gerald Strickland
was to safeguard the electors against a Coalition Government
which had never received any popular endorsement, and the
first act of which was to suspend for a period of one year the
electors’ right to elect their representatives. Yet he was re-
called from office in something like disgrace although, at the
time, Dominion Self-Government had not developed to any-
thing approaching the point reached in 1932. Evenin 1917
Keith expressed the hope that ‘No Dominion Governor’ (in-
cluding and meaning the Governor of an Australian State)
would ever be ‘seduced into an experiment’ of dismissing a
Ministry because ‘the time has certainly gone’ for such an
experiment.?2 Yet, in 1932, Keith was able to justify the
experiment after it was made, though certainly he took no
part in any such ‘seduction’.

- The two precedents, difficult as they are to reconcile with
/any governing principle, show that, touse the phrase of Kohn, .
" ‘an“element of legalized anarchy’ characterizes certain features
of the Dominion (and British) Constitutions.? In the one case
(Strickland’s) there was intervention from overseas at the
instigation of Ministers who feared the exercise of the pre-
rogative against themselves. The possibility of such an
exercise was itself forestalled by an intervention equally un-
controlled by governing rule or practice. In the other case
(Game’s) intervention from overseas had become out of order,

1 See post, Chap. XIX. 2 Tke Times, Sept. 28th, 1917.
3 Leo Kohn, Constitution of the Irisk Free State (1932), p. 292.
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nominally at least, by such rulings as the Amery decision of
1926,! and the subsequent Imperial Conference declarations.?
The action of Governor Game did not cease to be anarchic
because it purported to be based upon a breach of the
ordinary law of the land.

The moral of the precedents is the need for definition,
regulation, and enforcement of the Crown’s reserve powers;
for very damaging inferences are apt to be drawn from the
fact that, in each of the two cases, which are so difficult to
reconcile with each other, it was the Official Labour party
and its supporters which was seriously disadvantaged both
by the exercise of, and by the prevention of the exercise of, a
reserve power.3

! See ante, Chap. XIV. 2 See post, Chap. XXI.

3 8ee, for instance, the observations of the Labour party’s press organ:
Labor Daily, Feb. 231d, 1935. Sir P. Game’s successor (Sir Alexander Hore-
Ruthven) had announced on his arrival that “The Governor can advise his
advisers. He can suggest. He can warn. But as long as his Ministers are
the chosen representatives of the people, he must defer to their advice and
assist them to the best of his ability in their deliberations, no matter what may
be his private view or personal conviction.”

The paper commented: ‘Apparently Downing Street now realizes the
gravity of the crror committed two and a half years ago, when a people’s
Government was assassinated in this State. All canons of constitutional con-
ventions were then inconsistently smashed and the Dominions Office, by its
silence, acquiesced in this repudiation of the State’s charter of responsible
government, if, in fact, it did not inspire it. If, in its anxiety to make amends,
it has chosen a representative fully seized with the necessity of maintaining
inviolate the pillars of responsible government, then it will have removed very
effectively the principal casus belli between the Governor and the people.
That, at least, will be something.’
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THE RESERVE POWER AND THE DOCTRINE
OF THE PARLIAMENTARY SITUATION—A
COMMONWEALTH PRECEDENT OF 1918

'CASE which occurred in the Commonwealth of Aus-
tralia in the year 1918 and affected the Hughes Ministry,
illustrates the tendency of some Governors to confine their
attention to the parliamentary situation whenever questions
arise as to the exercise of any reserve or discretionary power.
OnFebruary 17th, 1917, Mr. Hughes, the Prime Minister,
who had been Leader of the Labour party, coalesced with
Mr. Cook in a National party or Government. Previously,
on October 28th, 1916, the Conscription referendum spon-
sored by Mr. Hughes had been defeated. On May sth,
1917, the Federal General Elections were held, Mr. Hughes
giving a pledge that compulsory military service overseas
would not be legislated for without the approval of the electors
at a second referendum. Later in the year it was decided to
submit the question to a referendum of the electors. During
the electoral campaign important statements were made by
Mr. Hughes and Ministers as to what would be the result
if the proposal of conscription was again defeated. Speaking
at Bendigo, his then electorate, the Prime Minister said:
‘I tell you plainly that the Government must have this power;
it cannot govern the country without it, and will not attempt
to do so.’!

At Sydney, on November 14th, Mr. Hughes said: “The
Win-the-War Government will not, and cannot, attempt to
govern this country unless the people give us that power.’?

On November 26th, in a manifesto, he said:

‘the safety of Australia imperatively demands that Australia should

do its duty, that the proposals of the Government should be accepted.

Unless it has the power to secure the reinforcements as set out in

its proposal, the Government cannot carry on, and will not attempt

to do s0.”3
U Commonwealth Parliamentary Debates, vol. Ixxxiii, p. 2923.

2 Tbid. 3 Ibid.
4243 x
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Speaking at Brisbane, Mr. Hughes added:

‘He asked them to give him the power which the Government
sought. If they did not he for one would not attempt to govern the
country. Withoutthatpower it wasimpossible to govern thecountry.’
At Sydney, on December 4th, he said:
‘I also declare that unless the Government has this power, it will
not attempt to——it cannot—govern this country. If it has not this
power, you will choose the manner of men you wish should govern.
Your duty has to be done. You have to do it.’2
On December sth, at Hurstville, he said: ‘If you reject
these proposals, I wash my hands of all responsibility. [
shall not attempt to carry on’.3

Announcements of a similar character were made by Mr.
Cook and other Ministers. On December 20th the vote
took place, and the majority against the Government’s pro-
posals was greater than upon the occasion of their previous
defeat.4# On January gth Parliament reassembled, and Mr.
Hughes at once announced that the Government had resigned
and the House of Representatives adjourned. On the follow-
ing day Mr. Hughes stated that, consequent upon the
referendum result, ‘the Government considered it its duty to
resign unconditionally and to offer no advice to his Excel-
lency.” He then presented to the House a memorandum of
the Governor-Generals stating that Mr. Hughes had offered
no advice as to who should be asked to form an Administra-
tion. The memorandum proceeded as follows:

“The Governor-General considered that it was his paramount
duty (a) to make provision for carrying on the business of the
country in accordance with the principles of parliamentary govern-
ment, (4) to avoid a situation arising which must lead to a further
appeal to the country within twelve months of an election resulting
in the return of two Houses of similar political complexion, which
are still working in unison. The Governor-General was also of the
opinion that in granting a commission for the formation of a new
Administration his choice must be determined solely by the Parlia-
mentary situation. Any other course would be a departure from
constitutional practice, and an infringement of the rights of Parlia-
Y Commonwealth Parliamentary Debates, vol. Ixxxili, p. 2923,

2 Ibid., pp. 2923—4. 3 Ibid., p. 2924.
* "The majority for No, after the inclusion of soldiers’ votes overseas,
increased from 73,000 to 166,000. 5 Sir Ronald Munro Ferguson.
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ment. In the absence of such parliamentary indications as are given
by a defeat of the Government in Parliament, the Governor-General
endeavoured to ascertain what the situation was by seeking infor-
mation from representatives of all sections of the House with a view
to determining where the majority lay, and what prospects there
were of forming an alternative Government.

‘As a result of these interviews, in which the knowledge and
views of all those he consulted were most freely and generously
placed at his service, the Governor-General was of opinion that the
majority of the National Party was likely to retain its cohesion, and
that therefore a Government having the promise of stability could
only be formed from that section of the House. Investigations
failed to elicit proof of sufficient strength in any other quarter. It
also became clear to him that the Leader in the National Party, who
had the best prospect of securing unity among his followers and of
therefore being able to form a Government having those elements
of permanence so essential to the conduct of affairs during war, was
the Right Honourable W. M. Hughes, whom the Governor-
General therefore commissioned to form an administration.’t

This memorandum calls for the following comments:

1. The Government’s pledge as to its course of conduct
in the event of a referendum defeat might reasonably have
been regarded as extending to an undertaking either toadvise
the dissolution of the House of Representatives or to make
way for an administration that would so advise. Further, the
pledge might even have been regarded as warranting the
Governor-General’s dismissal of the then Ministers unless
such dissolution was advised and the consequential grant of
a commission and immediate dissolution to Mr. Tudor, the
Leader of the Labour party. But the Governor-General must
have decided to ignore the pledge, and to set on one side all -
questions as to the promise or moral duty of the Government
to the electors because such considerations bore no relation
to ‘the parliamentary situation’. The Governor-General re-
garded himself as bound by what he called ‘the principles of
parliamentary government’, in order that ‘the rights of Parlia-
ment’ should not be infringed. It followed that he would not
concern himself at all with any question as to what intention
the constituencies must have entertained when the referen-
dum was defeated.

! Ibid., pp. 2895-6.
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2. Accordingly the Governor-General mentioned a possible
dissolution only to reject the idea of ‘a further appeal to the
country within twelve months of an election’.

3. The Governor-General, having decided to explore the
‘parliamentary situation’ in order to measure the prospects of
forming ‘an alternative Government’, inevitably concluded
that the party which already possessed a majority in each
House, and no other party, could carry on the Government
of the country. ‘

The case is very interesting. It shows that the action of
one representative of the Crown may proceed upon principles
entirely different from those upon which another founds him-
self. For the facts set out above might possibly have justified
another Governor in boldly declaring that the referendum
vote made it perfectly clear that the Government no longer
possessed the confidence of the electors, especially as, by the
political strategy of the Government, the issue had been
deliberately broadened into one of confidence or no confidence.
Of course, there was much to be said in favour of the
Governor-General’s decision not to attach general signifi-
cance to the verdict upon the single matter referred to the
electorate. But other Governors might have taken a very
different attitude.

In some respects the case provides a contrast to the action
proposed to be taken by Sir Gerald Strickland in 1916, and
to that actually taken by Sir Philip Game in 1932.2 In the
last-mentioned case the Governor did not confine his atten-
tion to the ‘parliamentary situation’ because the dismissed
ministry had a majority in the popular Assembly comparable
with that enjoyed by Mr. Hughes in the House of Repre-
sentatives in 1918. And Sir Gerald Strickland also considered
the question before him from the point of view of the duties
and pledges of members of Parliament to the Electorate.

! See ante, Chap. XVII. 2 See post, Chap. XIX.
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SIR PHILIP ’GAME’S EXERCISE OF THE POWER
OF DISMISSAL IN 1932

IN order to appreciate the significance of the action taken
by the Governor of New South Wales, Sir Philip Game,
on-May 13th, 1932, in dismissing from office the Lang
admlmstratlon, certain preliminary facts should be stated:

In October 1930, the Labour party, under Mr. Lang,
was returned to power with a very large majority.

2. At that time the State of New South Wales, in common
with the rest of Australia, was passing through a period of
great depression, wool and wheat prices having collapsed.

3. In February 1931, at a Conference of State Premiers
with the Federal Government, in which Mr. Scullin, the
Labour Leader, was Prime Minister, Mr, Lang suggested
that interest rates were too high, and proposed that the Aus-
tralian Governments should refrain from paying interest to
British bondholders ‘until Britain has dealt with the Austra-
lian overseas debt in the same manner as she settled her own
foreign debt with America’.?

4. At this time there was pending an appeal by the Lang
Government to the Courts on the question whether the
Legislative Council of New South Wales could lawfully be
abolished without the approval of the electors at a referendum,
the preceding Government? having amended the Constitu-
tion Act for the purpose of requiring such a referendum and
of preventing the requirement itself from being amended
without a like referendum.

5. On March 16th, 1931, the High Court of Australia
decided by a majority of three Judges to two that a referen-
dum was necessary.3
+ 6. Mr, Lang was, at this time, in a minority in the Legis-

lative Council. The latter body had passed the Bill for its

I This was the leading proposal in what came to be called the ‘Lang plan’.

2 'That-of Sir Thomas Bavin, leader of the Nationalist party.

3 The majority comprised Rich, Starke, and Dixon, J.J. The minority
Gavan Duffy, C.J. and McTiernan, J.



158 SIR PHILIP GAME’S EXERCISE OF THE

own abolition upon the assumption that approval by the
electorsataspecial referendum was required by law and might
not be given.

7. The Council rejected certain Government proposals,
including a Bill for the purpose of reducing the rate of private
interest to pre-war levels, the method of rejection adopted
being to postpone consideration of the Bill for six months.

8. On March 23rd, 1931, after the Council had referred
to a Select Committee of Inquiry the Government’s Bill
amending the Industrial Arbitration Act, Ministers advised
the Governor to appoint additional members to the Council.
This advice was rejected! and the Governor then suggested
to the Premier that perhaps he should dismiss the Ministry.
However, on March 26th, he wrote to the Premier stating
that ‘almost as soon as I was alone in a position to think
quietly, it was borne in upon me that I should be entirely

wrong if [ were to ask you to surrender your Commission’.?
‘The Governor added

‘You have tendered me advice which T cannot see my way to
accept, but there is no reason why I should demand your resignation,
or indeed, take any action. Were I to do so it would inevitably give
risc, as you yourself agree, to a popular outcry that I was taking sides,
and I cannot put the King’s representative in that position.’3

9. Mr. Lang resolved to appeal to the Privy Council
against the High Court’s decision, but in the meantime was
still desirous of further appointments for the purpose of carry-
ing his various legislative proposals into effect.

10. On June 29th, 1931, the Governor wrote to Mr.
Lang suggesting that the King’s example in convening a
Conference over the Home Rule Bill should be followed in
relation to the political struggle in New South Wales. He
stated that the Premier’s proposal to obtain funds by drastic
taxation would not be accepted by the Legislative Council.
The letter anticipated further requests by Mr. Lang for
additional appointments to the Council, and stated:

‘I am, as you are aware, very loath to take what I consider,

rightly or wrongly, the extreme step of overriding the Legislative

Council by theappointmentofalarge numberof additional members.’4

Y N.8.W. Parliamentary Papers (1930-2), vol. i, p. §01I.
2 Ibid. 3 Ibid. + Ibid., p. 505-
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11. On June 3oth the Premier replied, stating that:
‘Exercising my constitutional right, I requested you at our meet~
ing this afternoon to place me in the position referred to in the
aforesaid paragraph of your letter . . . but Your Excellency refused
my request.’!
The Premier rejected the Governor’s suggestion of a Con-
ference.

12. Further conflict between the Government and the
Council followed, and, finally, on November 20th, 1931,
the Governor appomted to the Council twenty-five Labour
nominees upon the Premier’s recommendation. This number
was not sufficient to secure the passage of Government Legis-
lation.

13. At the General Elections for the Commonwealth in
December 1931, Mr. Scullin, the Labour Prime Minister,
met defeat,and Mr. Lyons’s Government? succeeded to office.

14. Early in 1932 the Federal Parliament passed legis-
lation with a view to seizing the revenues of New South
Wales for the purpose of meeting the interest liability of that
State, which Mr. Lang was unable to pay but which, under
the Financial Agreement, given constitutional sanction in
1929, was payable by the States to the Commonwealth for
the purpose of transmission to bondholders overseas.

‘T'he validity of this special Federal legislation was un-
successfully challenged by Mr. Lang in the High Court,
the decision being announced on April 6th, 1932. The
scheme of the legislation was to compel persons who owed
taxes and other money to the State of New South Wales to
pay their debts to certain Commonwealth agencies, such pay-
ment being made the only valid method of discharging
liability.

16. Mr. Lang still resisted or evaded the Commonwealth
scheme. For instance, he sought to prevent moneys being
collected by the Commonwealth by adopting the expedient of
delaying taxation assessments, and so preventing the creation
of further debts upon which the Commonwealth Act might

1 Ibid., p. 506. This was a reference by the Premier to his desire for further
appointments to the Legislative Council.

2 Mr. Lyons had been a member of the Scullin Ministry and was now
leader of the United Australia party.
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operate. This device produced no revenue for the State, but
made it impossible for the Commonwealth to obtain the
money expected from current taxation assessments.!

17. The Commonwealth next acted upon a provision in
the Financial Agreements Enforcement Act, 1932, by requir-
ing the various trading Banks to pay over to the Common-
wealth the amounts of balances standing to the credit of the
State of New South Wales in order to apply these sums
towards the discharge of State interest liabilities. Mr. Lang
challenged this action, but the High Court decided against
him on April 22nd, 1932. Italso decided that the Common-
wealth could seize, in addition to the ordinary revenues of
the State deposited with its bankers, moneys received by the
State under certain statutes and orders of Court for specific
purposes, and to meet particular claims, e.g. estates adminis-
tered by the Master in Lunacy and the Public Trustee.

18. Mr. Lang sought to counter these decisions by direct-
ing State officers to refrain from paying moneys into the
trading Banks where the accounts of the State had been kept.?

19. By this time it was plain that, unless drastic taxation
expedients were immediately adopted, the State would be
unable to pay its public servants, or meet the heavy expenses
on account of social services, such as unemployment relief,
child endowment, and widow’s pensions.

20. On May 12th, 1932, Mr. Lang introduced into the
Assembly a Bill which recited the Federal Financial Agree-
ments Enforcement Act, and the necessity of imposing special
taxation with a view to safeguarding New South Wales. The:
Bill imposed a tax on all mortgages at the rate of ten per
centum of the total amount secured thereby, the tax being
payable within fourteen days from the commencement of the
Act. It was aimed mainly at the Banking and Insurance
Companies, which, according to Mr. Lang, were endeavour-
ing to prevent his obtaining a substantial reduction of interest
on overseas loans, and to force him out of office by promoting
the Commonwealth Enforcement Acts legislation.

21. The Mortgage Taxation Bill passed the Assembly by

' The assessments are directed to each taxpayer personally.

2 This action involved non-compliance with a section of the New South
Wales Audit Act.
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a large majority, and, as a result of the rallying of a number
of former Labour supporters, was also carried in the Council

in the early hours of Friday, May 13th, 1932.
22. On May 13th the Governor of New South Wales,
- Sir Philip Game, received a deputation from representatives
of British companies holding New South Wales mortgages.
‘The object of the deputation was to request that the Governor
should refuse assent to the Mortgage Taxation Bill or reserve

- the Bill for the signification of the Royal Assent.t

23. The Federal Government’s advisers, anticipating the
passing of the Bill by the State Parliament, had drafted a
Bill designed for the purpose of nullifying the State Bill, and,
also on May 1 3th, forced it through all stages in both Federal
Houses. This was the Financial Emergency (State Legisla-

tion) Act, No. 11 of 1932, calling itself an Act

‘for the peace, order, and good government of the Commonwealth
with respect to Taxation, Insurance, Banking, Foreign Corpora~
tions, and Trading or Financial Corporations formed within the
Limits of the Commonwealth’.

‘The validity of this last Federal measure was never tested
in the Courts, because Mr. Lang was also dismissed from
office on Friday, May 13th, and the Governor’s assent was not
given to the Mortgage Taxation Bill. It may be pointed out
that, in relation to the Parliaments of the States, the Federal
Parliament has not exclusive, but only concurrent jurisdiction
over the subject of taxation.2 There is no express power
given to the Commonwealth to nullify any State enactment
but, by section 109 of the Commonwealth Constitution, any
law of a State is invalid so far as it is inconsistent with any
law wvalidly passed by the Commonwealth Parliament in
relation to a specific subject committed by the Constitution
to Eederal jurisdiction.

As appears from its title, the Federal Act purported to deal
with certain subjects expressly committed to Federal juris-
diction such as Banking, Corporations and Insurance, as well
as with the subject of Taxation itself. Had the validity of

Y Sydney Morning Herald, May 14th, 1932.

2 See post, Chap. XXII, as to the relative constitutional position of the
State and Federal Parliaments.
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the Act been tested, the case would have raised the interest-
ing question whether a law purporting to exempt Banks,
Insurance Companies, Trading Corporations, and private in-
dividuals from State laws imposing taxation is, in truth and
in fact, a law with respect to Banking, Insurance, or Taxation.
Only if the answer was in the affirmative would the New
South Wales Mortgage Taxation Bill have been rendered
invalid as inconsistent with a valid Federal law.

It is very interesting, and not without an effect of irony,
to note that the passing of this Act by the Commonwealth
Parliament, for the purpose of nullifying Mr. Lang’s Mort-
gage Taxation Bill was mentioned in the Western Australian
Case for Secession.! The case in reply for the Common-
wealth, prepared by a Committee of four, including Sir
Robert Garran,? stated:

“T'he particular danger that the Act was designed to meet passed
away within 24 hours, so that the Act never took effect, and the
High Court was never called upon to pronounce upon its validity.
There is no reason to believe that it could have been supported by
the taxation power. Itis true that, after the fashion of legal pleading,
the title of the Act calls in aid everything that could be thought of,
on the spur of the moment, as a possible support—Taxation, Insur-
ance, Banking, Corporations, &c. The draughtsman was evidently
scratching round for a peg on which to hang the Bill; but Taxation
was certainly a forlorn hope. The power of the Commonwealth
Parliament as to Taxation is a power to make laws “for the peace,
order and good government of the Commonwealth”, with respect
to ‘““T'axation, but so as not to discriminate between States or parts
of States”. It can hardly be questioned that these words refer only
to Commonwealth Taxation, uniform throughout the Common-
wealth, for Commonwealth purposes, and do not cover control of
State taxation. Nothing in any decision of the High Court suggests
a doubt of this; and indeed the principles of interpretation laid down
by the Court make doubt impossible.’s

The documents passing between Mr. Lang and the Gover-
nor should now be considered. On May 12th (a Thursday)
the Governor called the attention of the Premier to a Cabinet

! Para. 136.

2 One of the leading authorities on the Australian Constitution, and law
officer of the Commonwealth during a lengthy period.

3 The Case for Union, pp. 25—6.



POWER OF DISMISSAL IN 1932 163

Circular (of April 12th, 1932) which the Ministers had issued
- to all Departments d1rect1ng Officers (1) to refrain from meet-
ing governmental expenditure by the drawing of cheques,
(2) to hold all moneys collected, forwarding them to the
Treasury, and (3) to insist upon payment to the Government
in cash or by bearer cheques. The object of this direction
was to avoid, so far as possible, the operation of the Federal
law requiring Banks to pay moneys of the State to Federal
Ofhicers. But a Federal Regulation (Proclamation No. 42
of 1932) had also been issued by the Governor-General,
which purported to direct officers of the State receiving
revenue of a certain character to deal with the moneys in the
manner directed by the Federal Treasurer.

There was a direct collision between this proclamatlon and
the instruction issued by Mr. Lang requiring State officers
receiving such revenue to deal with it as directed by the
Circular. The contrary view has been suggested.r It was
argued by Mr. Piddington that the Commonwealth Pro-
clamation directing ‘Officers or employees of the State’ re-
ceiving moneys to deal with them as directed by the Federal
‘Treasurer, referred, or could be construed as referring, only
to such employees of the State as the Commonwealth chose
to employ or pay. Mr. Piddington said: ‘My own opinion is
clear that, in the meaning of gratuitous service for the Com-
monwealth Proclamation 42 was never law.’?

It is difficult to accept this view as a matter of con-
struction.

But three points are outstanding. In the first place neither
the validity of the Commonwealth proclamation nor its ap-
plication was ever determined by a competent legal tribunal;
secondly, there were competent Courts with jurisdiction to
determine such questions; thirdly, if the question had been
determined adversely to Mr. Lang, injunctions could have
been issued, preventing both him and all others concerned
from acting upon the circular objected to.

The correspondence between the Governor and the Premier
soon developed towards an ultimate issue. On May 12th
(still the Thursday) the Governor said, in reference to the

! A. B. Piddington, K.C., Te King and the Peaple, pp. 11—12.
2 Ibid., p. 12.
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circular of April 12th, 1932 (nearly a month old at the time),
that ‘

‘it appears to me that the terms of this circular direct Public servants
to commit a direct breach of the law as set out in Proclamation
No. 42. ... I feel it my bounden duty to remind you at once that
you derive your authority from His Majesty through me, and that
I cannot possibly allow the Crown to be placed in the position of
breaking the law of the land.’

The letter concluded with a request to the Premier ‘either
to furnish me with proof that the instructions in the circular
are within the law, or, alternatively, to withdraw the circular
at once’.2 A definite reply was asked for by 11 a.m. on the
following day, Friday, May 1 3th.

The reply of the Premier was dated May 13th. It com-
plained of the Governor’s ultimatum, and stated that ‘the
circular cannot possibly be withdrawn’. A reply came from
the Governor stating ‘I have just received your letter. . . . I
gather from it that you do not dispute my view that the
circular in question is a breach of the Federal law’.3 It then
went on to suggest an interview with the Premier ‘to discuss
the whole position’. This interview was held at 3 p.m.
on the same day, when the Premier asked the Governor to
communicate his views by letter. The letter was immediately
sent, and stated:

“T'he position as I see it is that Ministers are committing a breach
of the law. While you did not admit this, you did not deny it. . . .
My position is that if my Ministers are unable to carry on essential
services without breaking the law, my plain duty is to endeavour
to obtain Ministers who feel able to do so. . . . If Ministers are not
prepared to abide by the law, then I must state without any hesita-
tion that it is their bounden duty under the law and practice of the
Constitution to tender their resignations.’+

An early reply was requested. The Premier’s answer, of the
same day also, was ‘If your letter of to-day’s date means that
you are requesting the resignation of Ministers, you are
hereby informed that your request is refused’.5 The final

T Sydwey Morning Herald, May 14th, 1932.
2 Ibid. 3 Thid.
4 Ibid. 5 Ibid.
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letter from the Governor then came. It stated that, in view
of the refusal of Ministers to resign or to withdraw the
Circular, -

& .. ‘I feel it my bounden duty to inform you that I cannot retain my

present Ministers in office, and that I am seeking other advisers.
I must ask you to regard- this as final.’x

Immediately after this letter was sent the Governor directed
his Secretary to communicate with the Leader of the Opposi-
tion—MTr. Stevens. The latter arrived at Government House,
and stated to the press, after interviewing the Governor, ‘His
Excellency has sworn me in as Premier, and had commis-
sioned me to form a Government. I have asked for time, and
will see His Excellency later.”> At the time of his dismissal
Mr. Lang had 55 supporters in 2 House of 9o, Mr. Stevens
had about 20, and the Country party the balance of the
House. Parliament had been in existence for only half of its
normal period of three years. Mr. Stevens formed an ad-
ministration, obtained a prorogation of Parliament which,
as we have seen, was still in session.3 During the period of
prorogation the Governor dissolved Parliament, and his new
advisers were successful at the Elections held shortly after-
wards. k

This very recent precedent is of great constitutional im-
portance, but needs a careful and detached analysis.

At the outset it should be emphasized that the success of
the Stevens Government at the elections should not of itself
be regarded as concluding the matter. It can hardly be
accepted as correct that the Sovereign or his representative
may at any time dismiss a Ministry possessing the confidence
of Parliament and force a dissolution and, so long as the
popular verdict goes against the dismissed Ministers, the
action of the King or Governor must necessarily be treated
as right.

In point of fact, during the history of many, perhaps all
Assemblies, there are occasions when, if an immediate
election is held, the Ministers are very likely to be defeated.
This is so well recognized that it is often noticed that ‘un-

T Ihid. ' 2 Ihid.
3 The Assembly had adjourned until Tuesday, May r7th.
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popular’ measures are passed into law at a comparatively
early stage in the life of a Parliament, but, as the elections
approach, ‘window-dressing’ proposals become the order of
the day. If the time and occasion of a general election are
to be selected by the adversaries of an administration, the
chances of the Opposition are enormously increased. At
the time of the General Election in New South Wales in
1932 the situation of the country was such that it would have
been difficult for any existing Government to retain office.
It should also be remembered that, as a dismissal from office
is a very rare event, even in the Dominions, the very fact of
dismissal is calculated to affect that substantial section of
voters who argue, either that the lead given by the King’s
representative should be followed,! or that it will be futile to
return to office a Premier who may possibly be dismissed
from office upon a second occasion.

Regarding the matter logically, the success of an adminis-
tration bearing the Governor’s personal if indirect imprimatur
should not be regarded as conclusive of the validity of the
Governor’s action in dismissing its predecessors. The case
is otherwise if we accept the constitutional theory of Dicey—
that the right of dismissal enures to the Crown through
its representative whenever it is supposed upon reasonable
grounds that, at the time of their dismissal, the Ministers
will not be supported by the electors. But the fact of dissolu-
tion may frequently result in the Ministers being so seriously
prejudiced in the minds of loyal voters, that their success at
the polls will be rendered impossible, or highly improbable.
The true test of the constitutional exercise of such a reserve
power should direct itself to the circumstances existing when
the power is exercised, disregarding the mere calculation as
to the outcome of the subsequent electoral verdict.

But in any case it would seem clear that if the reserve
power of the Crown is exercised upon a specifically stated
ground, the propriety of the exercise should be discussed
solely in reference to such ground. This last point is of great

! Lord Melbourne described this as ‘the natural influence of . . . the King’s
name’, in reference to the ‘increase of Tories’ at the dissolution following upon
the dismissal of Melbourne by William IV in 1834. (Meldourne’s Papers,
ed. Sanders, p. 238.) '
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importance in connexion with this New South Wales pre-
cedent.

Long before May 13th, 1932, many and varied opinions
as to the Governor’s exercise of the power of dismissal had
been published. Most of them were political addresses upon
their face, and it will suffice to refer to the opinions advanced
on grounds of constitutional principle. Sir W. Harrison
Moore, for instance, made the point that the voting in New
South Wales at the Federal election of December 1931 in-
dicated a decisive rejection by the people of Mr. Lang’s
proposal not to meet overseas indebtedness until the rate of
interest was reduced. Harrison Moore said:

“The ordinary presumption that a Ministry represents the people
of the country becomes, since the verdict of the people of New
South Wales in the Commonwealth election, a pure fiction.”?

He contended that the Lang Ministry, having defaulted to
the Commonwealth in interest payments, was injuring the
economic security of every State, and that its continuance in
office represented a danger to the political unity of the Com-
monwealth. He distinguished unitary communities, such as
the Irish Free State and the Union of South Africa, from
the Federal Commonwealth, and concluded that

‘the functions of the King’s representative in Australia, whether
Governor-General or Governor must, it is suggested, be exercised
not as if the Federal system did not exist, but in the light of the
responsibilities of the Crown in the maintenance of the Federal
Union itself’.2

- The argument thus presented would have curious results.
Quite frequently during the history of the Commonwealth,
a general election, either Federal or State, will appear to show
that the electors have completely lost confidence in the party
to which their State or Federal Ministers respectively belong.
For many years the same parties have organized in respect of
Federal politics just as in respect of State politics. Therefore
an electoral verdict often provides very strong ground for
supposing that a similar verdict will be returned in the elec-
tions which follow hard upon the first. For instance, late in

¥ Melbourne Argus, Feb. 4th, 1932. 2 Ibid.
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1929 the Labour party swept the polls at the Federal election,
the verdict being particularly pronounced in New South
Wales. At this time the Government which held office in
that State was opposed to Labour and Sir Philip Game
occupied the position of Governor. At the General Election
in 1930, as was expected, the Labour party under Mr. Lang
repeated the Federal Labour victory. Could it be said that
the Governor, attending to the 1929 result, was entitled to
reduce the life of the existing State Parliament from three
years to two on account of the strong evidence of popular
feeling, and to dismiss the State Premier in order to secure the
dissolution? In this respect the circumstances were analo-~
gous to Mr. Lang’s position at the time of his dismissal
when the State Parliament had nearly eighteen months of its
normal life still remaining.

Other instances of a similar character could be cited. to
test the argument of Sir W, Harrison Moore. The argument
is greatly weakened by the unbroken rule in Australia that
Federal and State electoral verdicts are never used to warrant
the shortening of the life of a Parliament not concerned in the
elections. The same rule seems to be well recognized in
Canada. The position created at the Federal election of
December 1931 was not sufliciently special to remove it
from the general rule.

Further, under the Constitution of the Commonwealth,
powers of government and administration are divided be-
tween the Federal and State authorities. If there is a contest
or collision as to legislation or administration, the Constitu-~
tion itself provides a means for the settlement of the contest
by reference to the organs of the judicial power which have
been brought into existence, either by the Constitution itself,
* or by legislation passed thereunder. Indeed, it may be said,
quite dogmatically, that any controversy of a legal character
between the Commonwealth and any State is, by the Consti-
tution, intended to be settled by recourse, not to the action
of the Executive power as represented by the Governor-
General or the Governor, but by reference to the judicial
power which alone is entitled to say whether the Common-

wealth or the State has trespassed beyond the limits of its
lawful authority.
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Professor Keith _]omed issue with Sir W. Harrison Moore.
He said:

‘I regret that Sir Harrison Moore should have lent his authority
to a suggestion that it would be constitutional, and indeed proper,
for the Governor of New South Wales [Sir Philip Game] to exercise
the Royal prerogative and dismiss the Lang Ministry. . . . The
Constitution . . . supplies adequate authority to meet the situation
under judicial authority.’s

Professor Keith added that dismissal of -a Premier by a
Governor

‘would be justifiable only if the Governor had a full assurance that
the Premier had ceased to represent the people’s wishes, and that
the Governor’s action would be endorsed by the election which
would follow. If this wasnot the case the Governor’s position would
be impossible.’2
Sir Harrison Moore in reply elaborated his views. With
reference to judicial remedies he regarded them as ‘full of
uncertainty and delay’, and added,

‘the difference between Professor Keith and myself appears to be
less on any constitutional question than on the political expediency
of the Governor forcing an election’.3

Professor Keith’s rejoinder was that:

“T'he matter must be regarded from the Governor’s point of view,
and the whole recent tendency to assimilate increasingly and more
closely ‘the Governor’s position with that of the Crown. His
Majesty is notable for his absolute insistence personally on deferring
in the last resort to his Ministers’ advice.’+

He added that

‘If the Governor’s action did not receive a popular verdict his
career would be ended, as in the case of Lord Strickland, then Sir
Gerald Strickland, whose recall from the office of Governor of New
South Wales should be a warning of the danger of departing from
a course of action advised by Ministers. . . . If he [the Governor]
refrains from acting it is not because he doubts his right to act, but
because on deliberate consideration he holds that the moment is
unpropitious.’s

At the time of this interesting controversy the High
Court had not yet pronounced upon the validity of the Finan-

' Scotsman, quoted Melbourne Argus, Feb. gth, 1932. 2 Ibid.
3 Melbourne 4rgus, Feb. 10th, 1932.
4 Melbourne 4rgus, March 17th, 1932. 5 Ibid.
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cial Agreements Enforcement Act, judgment in favour of its
validity not being given until April 6th, 1932. The illegality
to which both publicists then referred was the non-payment
by the Lang Government of the interest obligations of the .
State to the Commonwealth under the terms of the Financial
Agreement itself. The object of the Financial Agreements
Enforcement Act was to provide summary sanctions in case
of default.

Keith’s position was particularly interesting. On the one
hand he considered that resort to judicial remedies which
were available against the State was the constitutional way of
dealing with default. Yet at the same time he implied that
dismissal might take place if only the Governor could be sure
of the consequences. Keith remembered Mr. King’s skilful
introduction of Lord Byng’s action into the Canadian electoral
issue of 1926, and he feared that the Governor might be
taking a grave risk. It is not possible to reconcile these two
views; for if the non-payment of external interest could be
remedied by recourse to the judicial power, the justification
for the exercise of the reserve prerogative at once disap-
peared.

After the actual dismissal Keith at once made further
comments. He said: :

‘Mr. Lang’s proposed tax on mortgages was so wholly unjust that
it is impossible to regard it as being intended for any other purpose
than to compel action by the Governor in order to give the people
an opportunity of showing their attitude towards the Government
and the Empire. . . . It is necessary before the Ottawa Conference
to know whether New South Wales is prepared to honour its
obligations and so enable a trade agreement to be made with the
Commonwealth.’*

This kind of reasoning is a good example of the intrusion
of mere political arguments into what are, or should be,
questions of a legal or quasi-legal character. Ifthe Governor’s
action was inspired by the Mortgage Taxation Bill he never
said so; nor did the slightest hint of any relation between the
two matters appear from the official correspondence. . The
reference to the Ottawa Conference, at which the Common-
wealth alone was to be represented, is quite irrelevant. It had

T Melbourne A7gus, May 14th, 1932.
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nothing to do with the matter, except from the point of view
of mere party politics.

However, Keith went on to say that Sir Philip Game’s
action was ‘fairly justified’. He added that the proposed
taxation of mortgages ‘was clearly motived by his(Mr. Lang’s)
desire to inflict the maximum loss on his political opponents
in the State’. In these circumstances,

‘the Governor was under a clear obligation to ensure observance of

the law of the Commonwealth, and if his Premier refused to obey

that law the Governor would have incurred personal responsibility
had he failed to take action’.?

Again there is the irrelevant reference to the Mortgage
Taxation Bill, but that may be passed over. But how can
the argument as to the observance of the law of the Common-
wealth be reconciled with Keith’s previous insistence upon
the fact that the proper remedy for breach of law was recourse
to the judicial power, and to the prescribed legal remedies?
The Governor could hardly incur any responsibility for
illegal instructions, except that he might reasonably have
insisted upon Mr. Lang’s calling the judicial power into
action for the purpose of determining the validity of the Com-
monwealth Proclamation No. 42. But if the State Premier’s
circular was illegal (because the Commonwealth proclama-
tion was valid) an injunction could have been obtained from
the Courts.

Sir Edward Mitchell, K.C., and Mr. Justice Piddington,
President of the Industrial Comm1ssxon, who resigned as
a protest against the Governor’s action, also engaged in a
public discussion as to the constitutional issue. The latter
took the point that the sole reason for the Governor’s action
was the issue of a circular—illegal because it was directly
opposed to the Federal Proclamation. Hesaid, “This is purely
a question of law,” and added that, although the Financial
Agreements Enforcement Act had been held valid, ‘neither
the High Court nor any other Federal Court has ever decided
on the validity or interpretation of Regulation 42.2 He
asserted that the Governor had purported to convert himself
into a Court for the purpose of enforcing Commonwealth law

* Ibid., May 16th, 1932,
2 A. B. Piddington, K.C., T/ King and the People, p. 14.
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contrary to section 71 of the Commonwealth Constitution,
which vests judicial power exclusively in the High Court, and
the other Courtsthere specified. And Sir Edward Mitchell said,
‘T would agree with Mr. Justice Piddington that, if the circular
stood alone and were not the culmination of a series of artempts to
obstruct and disobey the laws so declared valid, it would not be propér
for His Excellency, on his own responsibility, to determine whether
the Federal Regulations were valid or not.’t

This very important constitutional precedent illustrates
the confusion and anarchy resulting from the absence of
binding and settled rules for the exercise of the reserve power
of the Crown in the British Dominions. I have not referred
in any way to merely political attacks upon, and defences of,
Sir Philip Game’s action. Their number is legion. With
extravagant praise from the one side was mingled violent
blame from the other. For months prior to the dismissal of
his Ministers the Governor was attacked by newspapers
which were politically opposed to the Premier, because the
latter was not dismissed. For months after his action the
Governor was attacked by the Labour party for what he did.
By the first group he was called a political poltroon because
he allowed the Lang Ministry to retain office; by the latter
he was called a political assassin because he decided to act.
Such a controversy was calculated to injure the dignity and
reputation of the office of King’s representative. It is certain
that the feared or actual exercise of exceptional prerogatives
and reserve powers will often be followed by such conse-
quences, unless the conditions and occasions of their exercise
are perfectly well known to all concerned.

A noteworthy feature of the comments made is that no one
who justified the Governor’s action seems to have paid any
attention to the official correspondence which alone discloses
the precise ground upon which the action was taken. The
Governor himself did not, so far as such correspondence
shows, concern himself with anything but the illegality which,
he considered, attached to the departmental circular issued
by the Cabinet on April 12th, 1932. The Governor did not
refer to, still less apply, the doctrine of Dicey, that if popular
confidence in an administration has gone, the prerogatives of -

1 Sydney Morning Herald, May 26th, 1932. Italics are mine,
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dissolution or dismissal may properly be exercised. Nor did
the Governor accept for a moment the argument of Sir
Edward Mitchell that the circular was merely a culminating
point in a series of attempts to avoid the consequences of
legally binding agreements and overriding Statute law. Nor
did he, at any moment, glance at the argument by which
Keith thought his action might be ‘fairly justified’. And the
Governor left out of account, so far as appears, any reliance
upon the Federal election results to which Sir W. Harrison
Moore attached so much significance.

Was the Governor constitutionally correct in his action ?
No judgment can be pronounced until what is constitu-
tionally ‘correct’ is defined by competent authority. Thesub-
sequent electoral verdict, which may be regarded as giving
political support to his action, can hardly be regarded as a
conclusive answer to the problem which arose before the
elections, despite the temptation to look at such constitutional
disputes entirely ex post facto.

But the fair solution of such disputes should be discover-
able before irrevocable action is taken. When the Sovereign
or his representative desires to exercise the reserve powers
on the ground that Ministers are breaking the law, it is dif-
ficult to justify the action because, very often, an untrained
lawyer will be claiming the right to determine whether or not
the law has been broken. In a unitary State or Dominion
where such issues arise (e.g. during the crisis as to the depor-
tation of Labour leaders which occurred in South Africa in
1913—14)! the duty of the Governor is, perhaps, to assume
that Parliament which is legally supreme and which continues
to entrust its confidence to Ministers will, by Act of In-
demnity or otherwise, support the supposedly illegal action
of Ministers. Cases may also arise where, the illegality of
ministerial action being either admitted or beyond dispute,
no remedy whatever is available, except the exercise of a pre-
rogative by a Governor.2 In New South Wales, however, legal
proceedings could have been instituted before the ordinary
Courts of law, and, upon the assumption that the questioned

T See post, Chap. XX (a).
2 See post, Chap. XX (c) dealing with the Tasmanian case of 1924, and
Chap. XX (g) which contains a ruling of Sir [saac Isaacs as Governor-General.
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circular was illegal, appropriate declarations obtained and
injunctions issued to prevent action under the circular.!
Although no person can confidently assert that Sir P. Game
was guilty of a breach of constitutional duty, that is mainly
because the reserve powers have not yet been defined so as to
exclude prerogative action when those interested in asserting
illegality on the part of Ministers have it in their power
to obtain redress from the ordinary Courts of law. The con-
tinual use by the Governor in his letters of the phrase bounden
duty rather suggests that he was relying upon a constitutional
doctrine asserted some fifty years earlier by Todd, who was
fond of the phrase in the same connexion.? But, even assum-
ing that Todd’s opinion has any application to the modern
self-governing Dominion, it must be remembered that Todd
wrote at a time when, and was addressing himself to cases
where, there was no available sanction for disobedience of
law by Ministers. When the time comes for reserve prero-
gatives to be controlled by appropriate Statute law, close con-
sideration of the propriety of action such as Sir Philip Game
took, will have to be given. That the question is still a live
one among constitutional students is shown by a discussion at
a Special Meeting of the New South Wales Branch of the
Empire Parliamentary Association held in November 1934.
The subject was introduced by Mr. McKell, an able and
experienced member of various Labour Cabinets.3 If the
matter is carefully and dispassionately considered, it will be-
come reasonably plain that the power of dismissal can hardly

- be regarded as properly exercised if a Governor justifies it

merely by reliance upon the Ministers having broken thelaw,
and it appears that there is available a competent legal tribunal
which can determine the question of legality, and which has
jurisdiction to issue appropriate orders and injunctions, and
see that they are enforced.

I The Supreme Court of New South Wales is not debarred from exercising
its jurisdiction merely because questions of federal law are involved. If a
question is raised as to the limits inser se of the constitutional powers of Com-
monwealth and State Parliament, it has to be referred to the High Court of
Australia. 2 See post, Chap. XXVIL.

3 He was closely associated with Mr. McTiernan in the Constitutional
crisis in New South Wales in 1926 and was Minister of Justice in the Lang
Ministry of 1932.
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EXERCISE OF THE RESERVE POWER ON THE
GROUND OF ILLEGALITY

A. SOUTH AFRICAN CASE OF 1914

BNG prior to the New South Wales crisis of 1932 Keith

had discussed the problem of the attitude to be adopted
by the head of the Executive in reference to illegal action by
Ministers. The action of General Smuts, in January 1914,
indeporting ten Labour leaders from Natal, was condemned.?
Keith said:

“T'o intimidate the strikers he decided to deport without legal
authority ten leaders. . . . The step taken was wholly illegal. . .. Tt
was found that General Smuts had admitted that he had had recourse
to the illegal deportation because he knew that Parliament would
never give him authority in cold blood to expel the men in question.’?
Mr, Harcourt, the then Colonial Secretary, deprecated

any interference with South African policy by the Parlia-
ment at Westminster because of ‘the existence of responsible
~self-government in South Africa’.3 Referring to the acqui-
/"escence of the Governor-General, Lord Gladstone, Mr. Har-
court said that the Governor-General’s position was ‘in the
main largely analogous to that of the constitutional sovereign
of this country’,# and that he
‘properly assented to the only method which his responsible advisers
recommended . . . on the assurance that his Ministers would immedi-
ately endeavour to obtain from their Parliament the ratification of,
and an indemnity for, the action they proposed to take’.5
It appeared that, when the South African Ministry ex-
pelled the Labour leaders, the consent and concurrence of
the Governor-General ‘was neither sought for nor obtained’,
although the latter was informed of the action at the time
when it was taking place. Lord Gladstone, according to
‘Mr. Harcourt, did ‘all he was entitled to do in his position
T A! B. Keith, Responsible Government in the Dominiens (1927), vol. i,
pp- 199—202. 2 Ibid., pp. zoo-1.

3/A. B. Keith, Selected Speeckes and Documents on Britisk Colonial Policy,
vol. i, p. 109. 4 Ibid., p. 119. $ Ibid., pp. 116~17.
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as constitutional Governor with responsible representative
Ministers’.! There was no other Government which could
have succeeded to the Government, and, in the circumstances,
the action of the Governor-General was ‘entirely correct’.?
Mr. Harcourt brushed aside the suggestion that Lord Glad-
stone should be instructed to reserve for Imperial considera-
tion the Indemnity Bill so that the British Government could
either veto or disallow it, describing such intervention as
‘unprecedented and wholly unjustifiable’, because ‘such legis-
lation is essentially one of the attributes and prerogatives of
the responsible and popularly elected Parliament of South

Africa’.3 The Indemnity Bill was duly assented to by the
Governor-General 4

B. EXPENDITURE OF PUBLIC FUNDS WITHOUT
PARLIAMENTARY SANCTION

Keith’s most recent pronouncement on the duties of the
Governor when he suspects illegality is that

‘if there is a doubt . . . regarding the legality of action, he [the
Governor] is entitled to demand a legal opinion, but he may rely on
it when given, unless it is so obviously wrong as to render it farcical,
and few issues are so clear as to make such an event probable’.s

Keith’s comment upon the Lang dismissal of 1932 is diffi-
cult to reconcile with his earlier emphasis upon the desira-

bility of invoking the judicial power to enforce legal claims.6
Keith subsequently said that

‘marked skill was displayed in the handling of the situation by the
Governor, who had refused to be induced to act until the issue of
illegality became quite clear. Obviously so long as he was not asked

to acquiesce in illegal action it would have been unconstitutional to
dismiss his Ministry’.7

U A, B. Keith, Selected Speeches and Documents on British Colonial Policy,
vol. ii, p. 118. 2 Ibid., p. 120. 3 Ibid., p. 121.

+ 'This precedent warrants the inference that in any British or Dominion
constitutional unit where the Legislature may validate illegal action on the
part of Ministers, the Crown should not, as a rule, interfere while Ministers
retain the confidence of the popular Assembly.

5 A, B. Keith, The Constitutional Law of the British Dominions (1933),
p. 156. S Ante, p. 16g.

7 A. B. Keith, T#he Constitutional Law of the British Dominions (1933),
p- 159.
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A very curious feature of the dismissal of the Lang ad-
ministration was that, probably seeking to prevent the exercise
of the power of dismissal, Mr. Lang adopted the practice of
passing temporary Supply Acts, so that, at the time of his
dismissal, the authority for paying moneys requiring parlia-
mentary vote was due to terminate on May 31st, 1932. The
dismissal took place on May 1 3th, and Mr. Lang’s successor,
Mr. Stevens, actually governed the country during most of
the month of June without having any legal authority for
most of the very considerable payments of moneys necessarily
made by him out of the Consolidated Revenue Fund.

Keith confesses but seeks to avoid the implications of such
action on a Governor’s part by asserting that ‘it is seldom
easy for the Governor to refuse assent to irregular expendi-
ture, for he is normally assured of later legislation’.t

In Queensland, in 1907, Lord Chelmsford, the Governor,
who granted a dissolution to Mr. Philp in the extraordinary
circumstances elsewhere mentioned,? authorized expenditure
without sanction of Parliament. The Ministry was defeated,
and there was certainly, as Keith says, ‘great reluctance to
secure supply and threats to move the Crown for the removal
of the Governor’.3 Similarly, in 1926, says Keith, Lord
Byng’s action in authorizing expenditure without parliamen-
tary grant, ‘was resented strongly in Liberal circles, and
Parliamentary sanction was accorded with great reluctance’.4

Of course, it is very difficult for Ministers to refuse to
propose grants of money to cover periods which have elapsed
between the time of their dismissal or forced resignation at
the hands of a Governor, and that of their restoration to
office following upon a general election. Refusal to grant
supply will only cause confusion and dismay to the public
service without necessarily affecting the personal position of
the Governor. And the Governor’s own salary is covered by
permanent appropriation.

The future sanction against ‘unconstitutional’ action on
the part of the Governor 1s likely to be either his recall from
office or even the devising of some appropriate sanction
against the Ministers who have accepted ‘responsibility’ for

t Ibid., pp. 156-7. 2 Ante, Chap. XV. 3 A. B, Keith, The
Constitutional Law of the Britisk Dominions (1933), p. 157. + Ibid.

4243 aa
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the Governor’s action and held office pending the election.
The possibility of the application of such sanctions shows
the dangerous crisis to which ‘constitutional’ conflicts may
approach. The great paradox is that a Governor may act
‘unconstitutionally’ and still escape all adverse consequences
through the chances of an election going in a particular direc-
tion; but may act perfectly ‘constitutionally’, and yet be
recalled.

C. THE TASMANIAN CASE OF 1924

Another precedent involving the question of the reserve
power, and of a Governor’s dealing with questions of law, was
created by the action of the Acting Governor of Tasmania,
Sir Herbert Nicholls, who, in 1924, assented to an Appropria-
tion Bill, treating certain amendments made thereto by the
Legislative Council as void, and then ignoring their existence.
The Legislative Council of Tasmania 1s an elective body, and
the Constitution Act! contains only one restriction upon its
power in relation to IMoney Bills, That is section 33, which
provides that all Bills for appropriating any part of the
revenue or for the imposition of any taxation ‘shall originate’
in the House of Assembly. The Victorian Constitution pro-
vides, by way of contrast, that Money Bills ‘shall originate
in the Assembly and may be rejected but not altered by the
Council’.2

The attitude taken up by the Tasmanian Labour adminis-
tration (IMr, Lyons being Premier and Mr. Ogilvie Attorney-
General) was based upon a ruling of the Privy Council given
in April 1886. At that time the section of the Queensland
Constitution Act dealing with Money Bills was in terms
similar to those of the Constitution of Tasmania. Mr. Griffith
(later Sir Samuel Griffith)3 contended that the Queensland
Constitution Act did not confer on the Council ‘powers co-
ordinate with those of the Legislative Assemblyin theamend-
ment of all Bills, including Money Bills’. Upon a reference
of a case to the Privy Council, such contention was affirmed.4
Naturally enough, much reliance was placed upon the ruling

-t

18 Vic., No. 17. 2 Constitution Act, 1853, sec. 56.
% First Chief Justice of the High Court of Australia.
* Unfortunately no reasons were given.
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by Mr. Ogilvie in his opinion!® which concluded by advising
the Lieutenant-Governor to assent to the Appropriation Bill,
and to treat the amendment of the Council as an ‘unconstitu-
tional nullity’.
- Sir Herbert Nicholls cabled to the Secretary of State (Mr.
Amery) on November 25th, 1924, pointing out that the
Council had reduced ‘practically every item in the Schedule
to the Appropriation Bill’, and that the State would probably
be without supply at the end of the month. He added,

“The Premier has secretly intimated to me that if matters become
desperate, he will present the Appropriation Bill for the Royal
Assent after it has passed the Councily and demand that Council’s
amendments be ignored upon the ground that the Council has no right
to amend Money Bills’.2

The Lieutenant-Governor added that the decision might
affect other States and so ‘ought to be given by the British
Government’. He referred to Keith’s views as follows:
‘Keith misses the whole point and does not even mention in
his book that the Council in Tasmania cannot be dissolved.’s

‘The Lieutenant-Governor’s forecast of events proved to
be correct. On November 26th and November 28th further
cables were sent to England, stating that the Council had
read the Bill for a third time, but had amended it very ex-
tensively. Sir Herbert stated: ‘I shall be glad to hear .
whether you leave the matter to me or will 1ssue instruc-
tions. If left to me I shall decide that Council’s amendments
are nullities.’”* The Assembly, on November 27th, resolved
that the Speaker should present the Bill to the Licutenant-
Governor for the Royal Assent in the form in which it passed
the Assembly. The Lieutenant-Governor clearly indicated
to the Colonial Secretary his intention of assenting to the Bill
as passed by both Houses, ignoring the amendments of the
Council. He cabled to the Secretary of State:

“You will see how undesirable it is that I should do this without
your previous approval as if I assent and you disapprove it would
mean your advising His Majesty later to disallow a Bill which would
produce financial chaos.’s

Y Tasmanian Parliamentary Papers, No. 41 of 1924, p. 1.
2 Ibid., p. 2. 3 Ibid. + Thid. 5 Ibid, p. 3
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The reply of the Secretary of State was given on November
29th, 1924. It was that the question as to the Council’s
legal powers was one on which he could not undertake to
express any opinion. The cable then went on:

‘Action to be taken on resolution which has been passed by the
Assembly is in the first instance matter for consideration of your
Ministers. If after such consideration and after their Law Officers
have given their formal opinion in writing that assent can be
properly given, they then advise you to assent and if you assent
accordingly responsibility will rest exclusively with your Ministers
and no question can arise as to the constitutionality of your action.’t

Thereupon the Lieutenant-Governor, having received the
formal advice of Ministers and the unanimous opinion of the
Attorney-General and all the Law Officers of the Crown ‘and
seeing no other way of securing that the Government of the
State did not come to an end for want of supplies’? assented
to the Appropriation Bill, ignoring the Council’s amend-
ments.

Keith’s comment on the precedent was that the episode
is ‘amazing’. He said that ‘the only way of obtaining a
decision would be by decisions of the Courts”’.3 Headded:
‘Ministers naturally procured a written opinion from their
Attorney-General—a political officer—that assent could be
given’,4 a comment which ignores the fact that the Attorney-
General’s view was supported by all the permanent legal
advisers.

A short time after a similar course of action was adopted
by the newly arrived Governor of Tasmania, Sir James
O’Grady, in reference to the Council’s amendments to a
Land and Income Taxation Bill.

Keith roundly condemned the action of the Secretary of
State (Mr. Amery) as being ‘regrettable and unconstitutional
and certainly unprecedented’,5 and asserted that since Mr,
Chamberlain’s retirement such office ‘has unhappily been
regarded as of only second- or third-rate importance, and no
Secretary of State has had adequate knowledge of constitu-

Y Tasmanian Parliamentary Papers, No. 41 of 1924, p. 3.

2 Ibid. ‘ :

3 A. B. Keith, Responsible Government in the Daomirions (1927), vol. i,
pp- 188—9. 4 Ibid., p. 18q. 5 Tbid.
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tional Jaw’.1 Keith’s comments seem to rise in a crescendo of
indignation:

‘Granted that he [the Governor] can constltutlonally shelter him-
self behind the legal advice of his Ministers when there is doubt,
it does not seem that even a Governor should become so much of
a cipher that he can be expected to believe that black is white on the
bidding of a political partisan.’?

He said, also, ‘it is significant that no legal adviser of the
Governor except the Attorney-General could be induced to
certify that assent could properly be given’.3 But the fact
was that the Attorney-General’s opinion, on the face of it,
showed that it had been ‘perused and approved by all the
Law Officers of the Crown in this State’.4

It is somewhat extraordinary to find that Keith is able to
regard the action of the Chief Justice of Tasmania as being
‘much more serious as a violation of law’ than the action of
Lord Chelmsford in 1907, Lord Byng in 1926, and Sir
Philip Game in 1932, in allowing funds to be withdrawn
from the Treasury without any parliamentary approval what-
soever.5 So, too, Keith’s attempt to belittle the precedent
because of what he calls ‘the widespread disapproval of it’
in Australia is unconvincing. Keith’s statement that the
- Colonial Secretary ‘cannot well be excused for his action’?
is in the same strain, A fair comment seems to be that
Keith was smarting under the references made by the
Chief Justice to himself, and his language reflected his
feelings.

Let us refer to the real point of the case. It may be con-
ceded that, notwithstanding the breach of the Tasmanian
Council of the general constitutional practice, which was
regarded as assimilated to that of Britain, a passing of the
Bill with amendments could not be treated as a passing of
the Bill without amendments, so that, had the matter been
L Ibid. (note 1). The list of the condemned is a very distinguished one but

-need not be given here. 2 Ibid., p. 190. 3 Ibid.
% Tasmanian Parliamentary Papers, No. 41 of 1924, p. §.’

5 A. B. Keith, The Constitutional Law of the British Dominions (1933),

P: ¥57-

; 6 As usual, the newspapers and publicists took their stand upon pohtlcal i
- rather than upon legal or constitutional grounds. :

fo? A B Kelth The Constitntional Law of the Brivish Dominions (193 3 ), pI 58
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capable of immediate legal determination by some appro-
priate procedure, the validity of the Bill could have been
successfully assailed. But that is not conclusive of the con-
stitutional propriety of the action, either of Sir Herbert
Nicholls or of Sir James O’Grady. The realissue was whether
the Crown, through its representative, should act upon the
advice of Ministers, leaving all strictly legal considerations
for subsequent determination before the judicial organs. If
the action of the Crown also involved a sharp rebuke to the
Council, that was not sufficient, of itself, to make it constitu-~
tionally incorrect. Keith’s condemnation of the long succes-
sion of Colonial Secretaries may be ignored; no doubt the
Secretary at the time (Mr. Amery) acted on the advice of his
departmental experts. The importance of his ruling is obvious
—it was undoubtedly a precedent which carried to an extreme
the doctrine of ministerial responsibility where Ministers
possessed the confidence of the popular Assembly. Thealter-
native presented to Sir Herbert Nicholls was the reduction
to a chaotic condition of all public affairs in Tasmania. The
latter’s conduct throughout seems to have been absolutely
open and just. At every stage the Colonial Office was kept
informed, and the explanation of the action taken locally is
to be found in the British ruling of November 29th, 1924.

The precedent again illustrates the necessity of relieving
the Governor of personal responsibility in such cases by
remitting the relevant issues in dispute to a competent
tribunal. In Tasmania a tribunal might have enforced the
constitutional practice previously recognized as controlling
the Legislative Council’s exercise of its strictly legal power
over Money Bills. Just as, in 1886, the Privy Council had
found itself able to determine the somewhat vaguely drafted
reference from Queensland, so in 1924 a proper tribunal
might have determined the real matter in controversy be-
tween the two Houses in Tasmania. Ineach case the question
was one of constitutional practice, not of strict law.

As Sir Samuel Grifhith declared, when the Queensland
controversy was being submitted for determination:

“The literal interpretation of the words of the Constitution Act
is regarded as a matter of small importance as compared with the
larger question whether, on a true construction of the written and

.
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unwritten Constitution of the Colony, the two Houses of the Legis-
lature should be regarded as holding and exercising relatively to
one another, position and functions analogous to those of the House
of Lords and the House of Commons.’!

Governor Musgrave (of Queensland) entirely agreed with
this opinion, stating that it would be

‘difficult to overestimate the value which would attach to a declara-

tion of the opinion of the Lords of the Judicial Committee of the

Privy Council upon the questions involved’.2 )

In the absence of constitutional enactments, as distinct
from mere conventions of the Constitution, and in the absence
of a tribunal vested with jurisdiction to rule upon such con-
ventions, the situation in Tasmania had to be met in the
light of constitutional usage and principle. The decision of
the Colonial Office went some considerable distance towards
establishing a rule that the Governor is never to concern or
busy himself with the final determination of any question of
law so long as, if thought necessary, he arms himself with
the opinion of his constitutional legal advisers. The decision
certainly cannot be squared with the attitude taken up by
Sir Dudley de Chair in 1926, that the proper persons to
advise him upon legal and constitutional matters were not
his constitutional legal advisers exclusively.?

The Tasmanian decision is also in line with the attitude of
Sir Philip Game when he was asked by the Premier, in
December 1930, to recommend the Imperial authorities to
assent to a Bill abolishing the Legislative Council, notwith-
standing the absence of any approval of the Bill by the
electors. The latter said,* in his cable to the Secretary of
State, with reference to the question of assent, that ‘If you
desire my views, I see no reason why advice of Ministers
should not be accepted’.5 As events turned out, no assent
~was given, because an injunction was issued against the
Ministers by the Supreme Court of New South Wales. The
decision of the Supreme Court was afirmed by the High Court
and the Privy Council. This intervention by the ordinary
Courts of law rather illustrates the governing principle laid

Y Quoted. Tasmanian Parliamentary Papers, No. 41 of 1924, p. 5.

2 Ibid. 3 See ante, p. 131.
* N8B, Parliamentary Papers (1930~2), vol. i, p. 514. 5 Ibid.
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down in 1924~—that questions of pure law should be left to
be determined, not by the Governor, but by the Courts of
law. On this occasion Sir Philip Game left the question of
bare legality to be dealt with by the organs of the judicial
power. The Royal Assent to the Bill for the abolition of the
Legislative Council of New South Wales would not have
converted the Bill into a valid law, as, indeed the decisions of
the Courts subsequently showed. Similarly, the Royal Assent
in Tasmania in 19245 to an Appropriation Bill and a Land
and Income Tax Bill could not give them legal efficacy. But
if, in either event, Royal Assent had been refused by the head
of the Executive Government on the ground that such Assent
would be a legal nullity, the jurisdiction of the Courts would
have been ousted by the ruling of an Administrator on a
point of law despite the advice and opinion of his constitu-
tional and legal advisers.

D. IRISH FREE STATE LEGISLATION

In 1932 Keith ventured far in his statement of the duties
of the King’s representative, in relation to any proposed
legislation or administration which is deemed by a Governor
to be void or illegal. He suggested that the Governor-
General of the Irish Free State ‘might properly withhold
assent’ to the Bill to eliminate the Oath described in Article
17 of the Irish Free State Constitution, requiring members
of the Legislature to take such oath, and to amend Article 50
thereof, precluding constitutional amendments from being
made by the Legislature unless ‘within the terms of the
Scheduled Treaty’. Keith asserted that assent might be
withheld on

‘the obvious ground . . . that the bill purports to violate the power

entrusted by the constitution to the legislature and therefore is null

and void, and that its nullity is so clear that assent would be im-~
proper’.t
Keith added that ‘in such a case the King could doubt-
less advise his representative through his Private Secretary’.2.
Doubtless, arguments and suggestions of this character were
partly responsible for Mr. De Valera’s securing the removal

* A. B. Kcith, T%e Constitutional Lazo of the Britishk Dominions (1933),
p. 160. 2 1bid. (note 1).
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of Mr. McNeill, the Governor-General, from his position, in
October 1932.

The argument of Keith is untenable.’ If the legislation was
invalid, the matter fell to be dealt with in the exercise of
the jurisdiction of the Courts, not by the intervention of the
head of the Executive. Such intervention may amount to an
attempt to deprive the ordinary Courts of law of their exclu-
sive responsibility for exercising the judicial power. Kohn’s
argument on the point is quite convincing. He says:

‘It would clearly not fall within the competence of a constitutional
officer of the status of the Governor-General to adjudicate on his
own authority upon the complex legal question of repugnancy. His
position ‘in - relation to the administration of public affairs in the
Dominion having been assimilated to that held by the King in Great
Britain, he clearly has no other official adviser than the head of
the Ministry. It is only the Courts which under Article 65 of
the Constitution are competent to pronounce on the validity of the
impugned legislation.’2

E. SIR ISAAC ISAACS’ RULING IN 1931

In relation to executive or administrative action which is
or may be impugned on the ground of illegality or invalidity,
an interesting case occurred in Australia in 1931. Under the
Commonwealth Transport Workers” Act, power was given to
the Executive Government (in form the Governor-General)
to make regulations prescribing the method of employment to
be adopted in connexion with waterside labour engaged in
inter-State trade. The validity of the Act and of the Regu-
lations was affirmed by the High Court.3 Subsequently the
Senate (the Upper House) acting under the Acts Interpreta-
tion Act duly disallowed regulations which had been law-
fully made by the Governor-General. The Labour (Scullin)
Government had a majority in the House of Representatives,
but was in a minority in the Senate. The opposition between
the two Houses on the question created an almost absurd
situation. The Senate would meet (say) on Wednesday. It
would immediately proceed to disallow a regulation, where-

T See note on p. 191,

2 Leo Kohn, Constitution of the Irish Free State, pp. 209~10.
3 Huddar: Parker v. The Commoﬂwm/té (44 Commonwealth Law Reports

(1930~1), 492).
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upon the regulation would be deprived of all force and effect
under Section 10 of the Acts Interpretation Act.! The
Government, fearing another disallowance, could do nothing
until the Senate adjourned. So soon as the Senate adjourned
(say) on the following Friday, the Cabinet would advise the
Governor-General to issue a fresh regulation under the Trans-
port Workers” Act. The latter would do so, and the regula-
tion would have the force of law for three or four days, until
the Senate next assembled. Then it would be promptly dis-
allowed and the same process would be continued weekly
during the parliamentary session.

Upon the conflicts recurring, the Senate forwarded an
address to the Governor-General, praying the latter to refuse
to approve during the existing session of Parliament of any
regulations presented to the Executive Council

‘being the same in substance as regulations which the Senate, in

the lawful exercise of its powers as defined by Parliament in the

Acts Interpretation Act, 1904~30, has, in this session, already dis-

allowed’.2
It was submitted further that it was a rule of each House that
no question should be presented which was substantially the
same as one upon which an opinion had already been ex-
pressed during the current session, and that this principle
should apply to delegated legislation by the Executive as
much as to direct legislation passing through each House
of the Parliament. The action of the Executive was said to
be ‘inconsistent with the spirit and intention of the Consti-
tution’.3

The Governor-General’s reply, dated June 6th, 1931,
stated that he found it ‘impossible conformably with my duty
as I understand it, to comply with the request’.# The Gover-
nor-General said that he did not understand that the legality
of the regulation was being questioned, but he added:

‘I have, to the best of my ability, carefully re-examined the
matter from this standpoint also, in order that no plain illegality
should arise. My consideration of the relevant legislation and

Y Dignan v. Australion Steamships Pty. Ltd. (45 Commonwealth Law
Reports (1930~1) 188).

2 Commonwealth Parliamentary Debates, vol. 129 (May 28th, 1931),
P 2343 3 Ibid. + Ibid. (June 13th, 1931), p. 2595.
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. judicial decisions has led me to the belief that the advice of my legal
adviser, the Honourable the Attorney-General, is correct—that
unless and until disallowed by either House of Parliament such a
regulation would be valid and have the force of law.’1

It will be noticed that the Governor-General did address
himself to the question whether an obvious breach of law of
‘plain illegality’ characterized the action of the Executive.
Although he excluded such a possibility, it should not be
assumed that every representative of the King, whether pro-
ficient or not in legal learning, is entitled to determine for
himself any legal issue which may be raised. Sir Isaac Isaacs
‘was, of course, a Judge and a lawyer of great experience, and
was therefore in a position very different from that occupied
by the usual Governor or Governor-General. His conclusion
upon this point was that

‘with respect to legality, therefore, it is obviously my duty to take

the only course which would enable the proper tribunal for that

purpose, the judiciary, to determine the question should it arise’.

This seems to indicate sound constitutional practice. Un-
less a Governor is himself sufficiently qualified to dismiss
entirely the contentions of the Attorney-General for the time
being as unarguable—a situation which can seldom arise—
he should assent to the action proposed by his Ministers,
so that all questions of legality may be determined by the
Judiciary, which is, as Sir Isaac Isaacs pointed out, ‘the proper
tribunal for that purpose’.

Whilst the prayer of the Senate was refused, Sir Isaac
Isaacs also made the following important pronouncements:

‘As to the constitutional propriety of my approval to such a regu-
lation as is postulated by the address, it cannot be doubted that
normally by constitutional practice, confirmed, and perhaps streng-
thened, by the pronouncement of the Imperial Conference of 1926,
I am bound to act upon the advice of my Ministers.’

2. ‘My plain duty in such, circumstances, as it appears to me,
acting, not as the representative of His Majesty the King as a consti-
tuent part of the Commonwealth Parliament, but as the designated
executant of a statutory power created and conferred by the whole
Parliament, is simply to adhere to the normal principle of respon-

Y Commonwealth Parliamentary Debates, June 13th, 1931, p. 2596.
2 Ibid. 3 Ibid., June 1oth, 1931, p. 2596.
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sible government by following the advice of the Ministers who are
constitutionally assigned to me for the time being as my advisers,
and who must take the responsibility of that advice. If, as you
request me to do, I should reject their advice, supported as it is by
the considered opinion of the House of Representatives, and should
act upon the equally considered contrary opinion of the Senate, my
conduct would, I fear, even on ordinary constitutional grounds,
amount to an open personal preference of one House against the
other—in other words, an act of partisanship.’

3. ‘Itis beyond my power, either legally to amend the legislation,
directly or indirectly; or constitutionally, in existing circumstances,
to do anything except to follow faithfully the path marked out in
the statute itself, and according to the normal course of responsible
government.’2

Subsequently the High Court had to consider whether it
was lawful for the Governor-General to promulgate the regu-
lations in substantially the same form as those disallowed.
It was held that such regulations were valid and possessed
the force of law during the period between their promulga-
tion by the Governor-General and their subsequent disallow-
ance by the Senate.3 It followed also that during that portion
of the year when Parliament was not in session the regulations
retained the force of law.

Whilst Sir Isaac Isaacs applied to executive action under
statutory power the same general principle of exclusive minis-
terial responsibility as was, in November 1924, applied to
the Crown’s participation in legislative action in Tasmania,
it cannot be overlooked that he satisfied himself that the case
was not one of ‘plain illegality’.

These two precedents tend to create the principle that
constitutional practice excludes from the consideration of
the Governor in any Dominion the determination of all legal
questions because direct responsibility for the action of the
Governor in assenting to Bills or any proposed administra-
tive act rests upon the Ministers holding ofhice. Theadoption
of any other principle creates enormous practical difficulties.
Unless the Governor is a specially trained lawyer (Sir Isaac

Y Commonwealth Parliamentary Debates, June 1oth, 1931, p. 2596.

2 Ibid., p. 2597.

3 The Fictorian Stevedoring and Genmeral Contracting Coy. Pty. Lid. v.
Digrnan (46 Commonwealth Law Reports (1931-2), 73)-
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Isaacs, of course, had a long judicial career), he will be unable
to determine the disputed legal issue without seeking advice
from outside the circle of his responsible Ministers. How

- can he be sure that the official advisers are wrong, and that the
outside advisers are right? He is on perfectly safe ground
if he allows all legal questions which are at all susceptible of
argument to await determination at the hands of the judicial
power. If he intervenes in the matter agains: Ministerial
advice the result will usually be to prevent the Courts from
exercising their jurisdiction by deciding the legal questions
in dispute.

F. TODD’S DOCTRINE AS TO ILLEGALITY

Todd’s work on Parliamentary Government in the British
Colonies is responsible, to a large extent, for the theory of an
independent discretion in the Governor on legal questions.
According to Todd, if a Governor has

‘reason. to believe that their [that is the Cabinet Law Officers] legal

judgment has been unconsciously biassed by political considerations,

so that he cannot accept their interpretation of the law'?

he is not bound by such opinions, and ‘is free to ask further
assistance from elsewhere to aid him in his judgment’.?
Todd said that the responsibility for action in such circum-
stances lies upon the Governor alone, for he ‘must finally
decide upon his personal responsibility’.3

This view of Todd finds some support in a dispatch of
July sth, 1878, from Sir M. Hicks-Beach, the Colonial Sec-
retary. There it was stated that if a Governor is called upon
to justify the legality of any questionable proceeding, he can-
not shelter himself under the responsibility of his Ministers.
However, the dispatch also stated that in all doubtful cases
a Governor should require from the Colonial Law Officers a
written memorandum certifying, as lawyers not as political
advisers, that no infraction of the law is involved. If no such
certificate can be given, the personal responsibility of the
Governor ‘may’ require that he should delay acting upon the
advice given until he can decide whether the emergency is
sufficiently grave and urgent to justify his consenting to

I Todd, Parliamentary Government in the British Colonies (and ed.),
PpP- §8~9. z Ibid., p. 59. ¢ Ibid., p. §59.
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perform the act advised ‘or whether he should inform his
Ministers that he must decline to do so, even at the cost of
having to accept their resignation of office’.*

The difficulty of the Governor’s position under such cir-
cumstances was, however, extremely great. In a debate in
the House of Lords on May 8th, 1868, upon the question
of the grant to Sir Charles Darling,2 Lord Carnarvon said
that he must bear witness to the extremely difhicult position
in which the Governors found themselves, owing to questions
arising ‘which required not merely general knowledge of con-
stitutional law, but of technical and professional details which
few could command’.3 He pointed out that the Governor’s
advisers were pledged to one political party or other, and
suggested that, had he remained in office as Secretary of State
for the Colonies, he would have striven earnestly for the
appointment of some ‘one permanent and impartial legal
adviser, who might be in a position to advise a colonial
Governor as emergencies arose’ .4

The doctrine was vehemently condemned by Higinbot-
ham, who pointed out that the legal advisers in England of
the Sovereign were in precisely the same position, and added
that it would be just as reasonable for the Victorian Ministry
to seek to provide an additional legal adviser to the Queen
in all urgent matters relating to the Colony of Victorial The
suggestion, he said, was ‘illegal’ and ‘absurd’.s

'Todd’s views can no longer be regarded as satisfactory.
The moment when it is supposed that a Governor, who is
usually a lay person or a lawyer who has never practised or-
taken any special interest in legal matters, may be tempted
to act against Ministers on the ground of actual or threatened
illegality, there will be tendered to him, directly or indirectly,
unofficial legal advice from many persons whose motives will
be none the less political because not openly taking part in
political conflicts. It is quite certain that, from time to time,

' 'Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 727,

2 Darling had been recalled from the position of Governor of Victoria,
after supporting the popular Assembly against the Legislative Council.
Subsequently the Assembly passed a special grant to Darling by way of com-~
pensation for his having been dismissed by the English authorities.

3-E. E. Morris, Memoir of George Higinbotham (1895 ed.), p. 175.

4 Ibid. 5 Ibid., p. 176,
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Dominion Governors have had to endure, and have some-
~ times embraced, advice from such quarters. Thus the warn-
ing of Merivale, who was permanent Under-Secretary for

the Colonies during the early period of responsible govern-
ment, was forgotten. He said of the Governor:

‘His responsible Ministers may (and probably will) entertain
views quite different from his own. And the temptation to surround
himself with a camarilla of special advisers, distinct from these
Ministers, is one which a Governor must carefully resist.’?

No doubt, difficult cases will occasionally arise where a
Governor is convinced that the action taken or proposed to be
taken is legally erroneous. But his position, and that of the
Sovereign he represents, is enormously strengthened if, even
in such cases, he limits his intervention to persuading or even
compelling Ministers to have the legality of the challenged
action tested before the Courts of the land.

Y Todd, Parliamentary Government in the Britisk Colonies (2nd ed.), p. 807.

Additional note to p. 185.

Subsequently, it was held by the Privy Council that, as a result of the
passing of the Statute of Westminster 1937, the Irish Act No. 6 of 1933
(the Bill referred to by Keith) was valid. Moore v. the Aitorney General for
the Irisk Free State 1935 A.C. 484.



XXI

THE RESERVE POWER IN RELATION TO THE
IMPERIAL CONFERENCE DECILARATIONS OF
1926 AND 1930

Af the Imperial Conference of 1926, the Report! of the
Inter-Imperial Relations Committee, which was adopted,
stated in IV (4) in reference to the position of the Governors-
General that it was an essential consequence of the equality
of status existing among the members of the British Com-
monwealth of Nations

‘that the Governor-General of a Dominion is the representative of

the Crown, holding in all essential respects the same position in

relation to the administration of public affairs in the Dominion as

is held by His Majesty the King in Great Britain’.2
In particular it was declared that the Governor-General ‘is
not the representative or agent of His Majesty’s Government
in Great Britain or of any Department of that Government’.3

Next, at the Imperial Conference of 1930, the further
declaration as to Inter-Imperial relations included the state-
ment that ‘the new position’ of the Governor-General ‘as
representative of His Majesty only’ involved certain conse-
quences in relation to the appointment of Governors-General.
These included the consequence that ‘the constitutional
practice that His Majesty acts on the advice of responsible
Ministers applies also in this instance’.4

Other aspects of these decisive declarations are of
supreme importance, but, for present purposes, it has to be
noted that the decisions of the two Conferences assert the
general principle that the King proceeds upon the advice -
of responsible Ministers. Moreover the general doctrine
of Ministerial responsibility in its application to the affairs of
a Dominion does not except from its operation, but definitely
includes, the appointment of the King’s representative therein.

¥ Cmd. 2768, vol. xi (1926), p. 545. (Parliamentary Papers.)

2 Cmd. 2768, para. iv (4), p. 560.

* Ibid,

* Parliamentary Papers, vol. xiv, 1930—1, Cmd. 3717, p. §95.
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Such matter thus becomes a Dominion affair, and a very
important and vital one.

It 1s also declared that the relationship existing between
the King and his Ministers in Great Britain is essentially the
same relationship as that between the Governor-General and
the King’s Ministers in the Dominion. But what that rela-
tionship is, or may be, under particular circumstances, in
Great Britain is only stated by a very general reference to the
principle of ministerial responsibility, viz. His Majesty acts on
the advice of responsible Ministers.t

Difficultsituations may easily beimagined, even inreference
to the appointment of a Dominion Governor-General. Sup-
pose that, on the eve of a general election, a Dominion
Ministry sees fit to submit advice to the King suggesting
the appointment of a new Governor-General. Is the King,
under such circumstances, bound to act upon such advice
immediately, or may he await the result of the electoral con-
test.in order to determine whether his advisers are endeavour-
ing to secure an appointment to a vital office, although their
own term of office is about to expire? The answer to such
questions is not discoverable in the Reports of 1926 and
1930.

Therefore the declarations of 1926 and 1930, despite
their great significance in other respects,? do not contain
any final solution of the various problems of the reserve
power, although it 1s recognized that the general principle
of ministerial responsibility (illustrated by the Harcourt de-
cision in the Tasmanian case of 1914)3 governs the actions
of the King and Governors-General alike; and also that in
the appointment of the latter the relevant Ministers are those
of the Dominion concerned.

Yet these declarations as to the Governor-General’s posi-
tion are of significance, because they followed upon the
Canadian constitutional crisis of 1926. It will be recalled that
the Amery decision, also of 1926 (already referred to),+ as
to the action of Governor de Chair foreshadowed one aspect
of the Conference declaration by negativing the relation of

! The italics are mine. See post, p. 197. ‘
2 Especially in the supreme declaration as to Dominion status; poss,
p- 208, n'(1). 3 See ante, Chap. IV, 4 See ante, Chap. XIV.
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agency between the Governor of New South Wales and the
. British Government. '

But the formal repudiation of the agency relationship,
though in many respects valuable, tends to conceal some
real contradictions and difficulties, which were not overlooked
even in the days when Joseph Howe was struggling to en-
large the scope of local self-government in Nova Scotia. In
one of his open letters of 1839 to Lord John Russell, Howe
discussed the opinion as to the position of the Colonial
Governor asserted by Sir Francis Head, who was Lieu-
tenant-Governor of Upper Canada from January 1836 to
1838. Head had declared that responsibility for acts of
Government in Upper Canada ‘rests on me’.] Howe went
on to suppose that the Queen had made him (Howe) Mayor
of Liverpool, and then proceeded to analyse the situation
which would arise, including the inevitable local discontent.
But, he said, a Governor holding such views as those of Head
remains ‘perfectly safe so long as he commits no act so
flagrant as to outrage the feelings of the nation’. Even if he
has to retire, the position is only that ‘His Excellency is
removed to another Province, with a larger salary, to act the
same farce over there’.2 Howe’s point was that, if a Governor
is to be regarded as immune from responsibility to, and con-
trol by, the Colonial Office, the Colonists are deprived of a
supervising authority which may, on occasion, curb a Gover-
nor’s action.

Similarly the 1926 decisions as to the status of Dominion
Governor and Governor-General seem to imply that, generally
speaking, the Ministers holding the confidence of a Dominion
Assembly have no easy means of redress against unconstitu-
tional action by a Governor. Formerly the Ministers could
appeal to the Colonial Office; the Assembly might also pass
a motion for the Governor’s recall, and have it transmitted
through the proper authorities to the King, who would in
such case act upon the advice of British Ministers. Upon
certain occasions, notably in 1916—1%, when the British
Government recalled Sir Gerald Strickland from New South
Wales, a drastic sanction was available, at any rate in cases

I W. P. M. Kennedy, Documents of the Canadian Constitution (1759—
1915), (1918), p. 489. 2 Ibid., p. 4g90.
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where the Dominion Ministers and British Ministers agreed
that the Governor had acted unconstitutionally.! But in the
case of a Governor-General or a Governor who is neither a
representative nor agent of the British Government, the latter,
if appealed to, is, or may be, enabled to say that it disclaims
all responsibility, having no constitutional concern in the
local dispute, which is essentially one for settlement in the
Dominion itself. This is more than a possibility, as is shown
by the disputes in Canada and New South Wales in the year -
1926.2 It must again be emphasized that the Imperial Con-
ference’s adoption of the Balfour Report did not make any
provision for solving bona-fide disputes between Governor
and Ministers, where the former insisted upon his posses-
sion of some real discretionary authority.

At the Conference of 1930 a nearer approach to the root
of such problems was made in dealing with the question of
the appoiniment of Governors-General. Previously, the real
appointing authority in such cases was the British Govern-
ment, although the practice had grown up of consulting the
Dominion Government concerned in order to make a selec-
tion acceptable to them.3 The extent of prior consultation
depended upon the vigour and resolution of the Dominion
Government, but it was recognized that, in the last resort, the
views of the British Government would prevail.

The important connexion between the question of appoint-
ment and that of the relation after appointment had been
~foreseen by Jenks, who said in reference to the declaration of

1926 that the exclusion of the agency relation ‘has caused
-some searchings of heart’.4 He added:

‘Does it really mean that in future the government of the Empire
is to fall into the hands of the King’s private secretary? Put pictur-
esquely—are Lord Stamfordham and his successors to “run” the
British Empire? I cannot conceive any rational foundation for such
a suggestion. Who then is to advise the King upon the appointment
of a Governor-General, say of Canada, Australia, or New Zealand?
"The answer (I may be wrong) seems as a matter of principle to me

! See ante, Chap. XVIL. 2 See ante, Chaps. VII, XIV.

3 A. B: Keith, Speeches and Documents on the Britisk Dominions (1918-31)
(Letter of Lloyd George to Mr. A. Griffith, Dec. 13th, 1921), pp. 101-2.

* Cambridge Law Fourrnal, vol. iii-(1927), p. 21.
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to be reasonably plain, namely, that, just as the King in matters
affecting the United Kingdom takes the advice of his Prime Minister
in London, so in matters affecting Canada he will take the advice
of his Prime Minister in the Dominion, and in the case of Australia
that of his Prime Minister in the Commonwealth of ‘Australia, and
so forth. And I see no difficulty in applying the principle in that
way.’! '

This opinion was in direct opposition to that of Keith,
although, as a matter of logical inference from general prin-
ciple, Jenks was plainly in the right. Thus Keith wrote, on
July 1st, 1927:

“The suggestion that the King can act directly on the advice of
Dominion Ministers is a constitutional monstrosity, which would
be fatal to the security of the position of the Crown. That His
Majesty should on his personal discretion and responsibility accept
or reject Dominion advice is absurd; but not less so the idea that he
should serve the purpose of automatically registering the decrees of
six or more independent Governments, even if they conflicted with
the interests of the people of the United Kingdom, apart altogether
from the delay and inconvenience involved in sending documents
to London for formal signature.’2

As Sir Harrison Moore has pointed out, the existence of
that ‘monstrosity’ at which Keith had expressed such horror
was ‘affirmed by the Imperial Conference of 1930 in the very
matter of the appointment of the King’s representative in a
Dominion’.3 For paragraph VI of the Report of the 1930
Conference certainly secures to the Dominion Ministers
direct access to the King himself for the purpose of the
King’s acting on their advice in relation to the appointment
of the Governor-General, His Majesty’s Government in
Great Britain being neither interested nor concerned in such
appointments. And the new method of appointing the
Governor-General, exclusively upon the advice of Dominion
Ministers, has been adopted in appointments since 1930.

It should not be assumed; however, that even under this
modern technique of appointment there will be an elimi-
nation of all possible disputes between Ministers and the

Y Cambridge Law Fournal, vol. iii (1927), p. 21.

2 A. B. Keith, Responsible Government in the Dominions (1928), Preface,
p- xiil. 3 Melbourne Argus, March 25th, 1933.
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Governor-General. The affirmation of the 1930 Report of
‘the constitutional practice that His Majesty acts on the advice
of responsible Ministers’,! does not necessarily exclude at-
tempts by a Governor-General to exercise some reserve or
discretionary authority. If such cases arise, and if there is,
e.g.; a dismissal of Ministers by the Governor-General, or a
refusal by the latter to dissolve Parliament upon the advice
of Ministers, there being in each case an acute difference of
opinion between Governor-General and Ministers, what is
to be done?

Now Jenks’s logical inference from the 1926 Report, that
the appointment of a Governor-General is exclusively a matter
of Dominion concern, seems to justify the further inference
—equally logical—that the zermination of the appointment
of a Governor-General is also a matter exclusively of local
or Dominion concern. So far as the position of strict law is
concerned, it is well established that, in the absence of a
controlling Statute, a person holding such a position as that
of Governor or Governor-General holds it at the pleasure
of the Crown. It would seem, therefore, that Dominion
Ministers must possess sufficient ‘constitutional’ authority
to approach His Majesty directly, i.e. without any interven-
tion by Ministers in Britain, for the purpose of advising the
King that the appointment of the Governor-General should
be terminated. This course was apparently the procedure
adopted when the De Valera Government of the Irish Free
State secured the termination of Mr. McNeill’s appoint-
ment as Governor-General in the year 1932.

But the possibility of the dismissal of a Governor-General
illustrates the serious position which may arise when a
Governor-General who has been nominated by Ministers
representing one political party is holding office during the
administration of other political advisers. Serious disputes
may easily arise under such circumstances, and the new Minis-
ters may, in order to prevent any dispute arising which could
lead to the exercise by .the Governor-General of reserve
powers, procure the latter’s dismissal at the commencement
of their term of office. If such a practice is adopted by one
political party, it will undoubtedly be followed by the other

Y Parliamentary Papers, vol. xiv (1930-1), para. (g), p. 595. Cmd. 3717.
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or others. The result will probably be that, unless the precise
extent of the Governor-General’s reserve power is defined by
law so as to be capable of immediate enforcement, or covered
by authoritative declaration, or unless the whole of such
reserve powers are entirely swept away, the office of Governor-
General will become a mere reflection of the existing Dominion
administration, and consequently, during the life of each
successive administration, no exercise of any reserve power
will take place. This may be thought satisfactory, because
the inevitable result of the process will be that all reserve or
prerogative power will fall into desuetude, and the problem
will, by an indirect method, be solved.

Yet situations may arise in which the exercise of reserve
power will be the only possible method of giving to the
electorate an opportunity of preventing some permanent and
far-reaching constitutional change. A convenient illustration
of this is afforded by proposals of Dominion Governments
to extend the life of the Legislature, and indirectly their own
lives. If given command over the parliamentary position,
there is no saying to what lengths certain persons may not
be prepared to go in the exercise of legislative power. During
the War of 1914—18 the life of Parliament was extended in
the State of New South Wales, although the entire respon-
sibility for the conduct of defence was committed by law to
the Commonwealth Parliament. More recently, there has
been an extension by the South Australian Parliament of its
own life from three years, the normal period, to five years. It
was argued that ‘amandate’ had been obtained for theadoption
of such a course by the Ministry from the people. On theother
side such ‘mandate’ was alleged to be non-existent, the ques-
tion being so confused and commingled with other legislative
proposals that there was at least a grave doubt whether the
popular vote of a General Election was intended to endorse
the proposed extension of the life of Parliament. One further
aspect of the matter was that the Legislature did not pass
- a general law extending the life of all South Australian Legis-
latures from three years to five, but limited the alteration to
the existing Parliament. This qualification of the ‘mandate’
was demanded by the Legislative Council which, for the
time being, happened to be of similar political complexion to
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the dominant party in the Assembly. What would happen

if the present Assembly were replaced by an Assembly of

opposing political opinion and proposed a Bill to extend its

own life. Would the Council agree to the proposal? And if

the ‘mandate’ is insufficient, what course should a Governor
take?

It is sufficient to make the point that, in the interests of
the people, and because of the absence “of controlling con-
stitutional provisions requiring great changes to be endorsed
by vote at a referendum, some reserve authority may have to
be exercised to prevent the abuse of legislative power, and
to require great changes to be submitted for popularapproval.
Keith says that ‘to extend the life of a legislature without a
mandate is clearly a strong step, justified, if at all, only by
war’.! He pointed out that there were bitter complalnts by
the Labour party in New Zealand at the recent decision of
the Government to extend the life of Parliament ‘for which
it was declared it had received no possible mandate’.?

So far as has been ascertained, it appears that the only
occasions upon which Dominion Legislatures have extended

~their own lives have been occasions when the Radical or
Labour party was in Opposition. In no case, however, has
the representative of the Crown intervened to prevent the
carrying out of such extraordinary legislation, except in
New South Wales in 1916—17, when Sir Gerald Strickland,
threatening to dismiss Ministers or refuse assent to the Bill,
was recalled by the Imperial Government.3 Accordingly an
interesting constitutional expedient has been adopted by the
Labour party under Mr. Forgan Smith’sleadership in Queens-
land, where the Constitution has been effectively altered so
as to prevent the extension of Parliament’s life without the
express approval of the electors at a referendum held for
the purpose. This device was made possible by the Privy
Council’s affirmation of the decisions of the Australian Courts
upholding the validity of an analogous provision which pre-
vented the alteration of the Constitution of New South Wales
by abolishing the Upper House without the approval of the
electors.4 Curiously enough, Mr. Forgan Smith also induced

YA, B. Keith, The Constitutional Law of the British Dominions (1933),
. 170, 2 Ibid. 3 See antey, Chap. XVII. 4 See gnte, pp. 10, 1578,
p- 17 p PP 57
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the Queensland Legislature (which is uni-cameral) to pass a
constitutional amendment preventing any reconstitution of
the Legislative Council in the future without an approving
referendum of the electorate.

This question of the extension of Parliament’s life is quite
sufficient to illustrate the somewhat dangerous position which
now exists, for a Governor-General certainly runs the risk of
immediate dismissal if, in any circumstances, he runs counter
to the will of the Ministers holding office. For no impartial
holder of the position of the Sovereign’s personal representa-
tive can face with equanimity (say) a proposal analogous to
that which Sir Gerald Strickland desired to veto in 1916.
Such proposals may, under certain circumstances, be nothing
less than attempts to cheat the electors of their right to con-
trol the Legislature. Certainly a high-minded Governor may
occasionally take such a view. At present, however, he is
placed in the dilemma of being summarily removed from
office if he seeks to protect the people, or of yielding to what
may be an impudent attempt to thwart their will by a coup
d’état under the forms of law. The best way out of the situa-
tion is to ascertain, define, declare, and enforce rules which
can be applied to govern the exercise of the reserve powers
of the Crown’s representative. If the precise position of the
Sovereign himself as to his exercise of ultimate prerogatives
were known and accepted, there might be no occasion for
any special declaration of the constitutional rights of the
Governor-Generals or the Governors. But no such agree-
ment exists in relation to the Sovereign and his Ministers and
the same questions may arise in Britain as in the Dominions
themselves. And the Imperial Conference Declarations of
1926 and 1930 have not solved the problems which may
arise in relation to the exercise of a real discretionary authority
by the Monarch or his Governors in the Dominions.



XXI1

THE CONSTITUTIONAL STATUS OF THE
AUSTRALIAN STATES AND CANADIAN
‘ PROVINCES

IT is necessary to give close consideration to the question
of the general constitutional status of the Australian States
and the Canadian Provinces. As we have noted, references
to his earlier writings show that Keith at first made no
attempt to distinguish between the relative constitutional
status of the States or Provinces and that of the central
Governments in the two Federated Dominions. About 1926,
however, his opinion seems to have altered. In 1933 he went
to pains to point out that the declaration of equality of status
contained in the 1926 declaration of the Imperial Confer-
ence ‘has no application to the Governors of the States or
Lieutenant-Governors of the Provinces’.I At the same time
he asserts that the Governor in the Australian States ‘still
acts as an agent of the Imperial Government in addition to
his normal function as constitutional head of the State’.?
And he elaborates this view later, saying:

‘In the States of Australia and the Provinces of Canada, the
Governors and Lieutenant-Governors are still able to act as agents
of the British and the Dominion Governments. Moreover, in the
case of New Zealand and Newfoundland the same principle is
observed, as neither Government has shown any desire to act on the
resolution of the Imperial Conference of 1926. In none of these
cases, however, is there much important work to be done, save that
the Governments of New Zealand and Newfoundland are thus kept
in effective touch with the views of foreign affairs of the British
Government.’3

In striking contrast with this assertion is the whole tenor
of Keith’s former treatment of the problem of Dominion
status. In addition to references given elsewhere, it may be
noted that in a work of 1918 Keith discussed the status of
the Dominions and regarded the position of ‘the Governor’

tA.B. Keith, Constitutional Law of the Britisk Dominions (1933), p. 150.

2 Ibid., p. 136. 3 Ibid., p. 160.
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not only as indistinguishable from, but as including that of
Governor-General. Thus he said that

‘even in matters wholly of internal interest the Governor may refuse
Ministerial advice if he thinks fit, provided that he can find other
Ministers to accept office and to assume responsibility for his action
ex post facto.’! ‘

And he proceeded to illustrate important aspects of the
problems of constitutional practice by referring indifferently
to the dispute which arose in 1914 between the Governor
of Tasmania and his Ministers (involving the position of a
State),2 and to that in relation to the double dissolution
granted by Sir Ronald Munro Ferguson in 1914 (involving
the position of the Commonwealth).3

The fact that the position of the Australian States and the
Canadian Provinces was not specially dealt with by the Im-
perial Conference should not be regarded as diminishing
their constitutional status, if it is reasonably clear otherwise
that no valid legal or constitutional distinction between their
status and that of the respective Federal authorities can be
successfully drawn. The States were not represented at the
Imperial Conference because, since 1911, such Conferences
have been mainly concerned with external and foreign affairs,
in respect of which either predominant or exclusive legal
authority has been committed by the two Constitutions to
the central, not the local, Governments of Canada and Aus-
tralia. These central Governments, like the Governments of
South Africa, the Irish Free State, and New Zealand, have
gradually obtained recognition of their international status
in relation to other members of the League of Nations and
to foreign powers generally. In this important development -
neither the States nor the Provinces participated, because
the relevant topics were outside their legal authority under
the Canadian and Australian Constitutions.# But when the
doctrine of complete Dominion autonomy was being put

! A. B. Keith, Selected Speeches and Documents on British Colonial Policy,
vol. i (Preface), p. x. z See ante, Chap.IV. 3 See ante, Chap. V.

4 See the writer’s discussion of the constitutional basis of the exercise
by the self-governing Dominions of authority in relation to Mandates issued by
the l.eague of Nations: “The British Dominions as Mandatories’, Proceedings
Australian and New Zealand Society for International Law, vol. i
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into formal shape in a legal enactment, both the States of
Australia and the Provinces of Canada suddenly realized that
they also might be affected by the altered situations. And
Keith seems at this stage to have deprecated, as he duly
noted, ‘the general inclination in the United Kingdom to
overlook the position of the States in Australia’.!

Before dealing with the manner in which the States and
Provinces intervened in relation to the Statute of West-
minster, a short reference to the legal relation of the States
and Provmces to the respective central authorities in the two
Federations should be made. Fortunately the legal position
is not in doubt, either in Canada or in Australia. In each
case the ]ud1c1al Committee of the Privy Council has de-
clared the law in judgments which leave no room for argu-
ment or misunderstanding. Thus Lord Watson in Ligui-
dators of the Maritime Bank of Canada v. Receiver-General of
New Brunswick said, in reference to the Canadian Provinces:

‘A Lieutenant-Governor, when appointed, is as much the repre-
sentative of Her Majesty for all purposes of provincial government
as the Governor-General himself is for all purposes of Dominion
government,’2

Lord Haldane said in 1916 that

‘the effect of these sections of the British North America Act is
that, subject to certain express provisions in that Act and to the
supreme authority of the Sovereign, who delegates to the Governor-
General and through his instrumentality to the Lieutenant-Gover-
nors the exercise of the prerogative on terms defined in their com-
missions, the distribution under the new grant of executive authority
in substance follows the distribution under the new grant of legis-
lative powers. In relation, for example, to- the incorporation of
Companies in Ontario with provincial objects the powers of incor-
poration which the Governor-General or Lieutenant-Governor
possessed before the Union must be taken to have passed to the
Lieutenant-Governor of Ontario so far as concerns companies with
this class of objects.”3

Later in the same Judgment Lord Haldane added:

‘Whatever obscurity may at one time have prevailed as to
the position of a Lieutenant-Governor appointed on behalf of the
L Fournal of Comparative Legislation, vol. xiv (1932), p. 104.

2 [1892] A.C. 437, at p. 443. 3 Bonanza Creek Ga/dmmzﬂg
Company Limited v. Rex [1916] 1 A.C. 566, at p. 580.
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Crown by the Governor-General has been dispelled by the decision

of this Board in Liguidators of the Maritime Bank of Canada v.
Receiver-General of New Brunswick.t

In 1924 Mr. Justice Duff, speaking for the Privy Council,
said:

‘And indeed, to hold otherwise would be incompatible with an
essential principle of the Confederation scheme, the object of which,
as Lord Watson said in Maritime Bank of Canada v. Receiver-
General of New Brunswick, was “not to weld the Provinces into one
or to subordinate the Provincial Governments to a central author-
ity”. “Within the spheres allotted to them by the Act, the Dominion
and the Provinces are, as Lord Haldane said in Great West Sad-

dlery Coy. v. The King,2 “rendered in general principle co-ordinate
Governments”.,’3

Much the same general principle of co-ordinate authority
results from the division of powers and functions under the
Australian Constitution, although the method of demarca-
tion adopted is different. Thus in Atorney-General for the

Commonwealth of Australia v. Colonial Sugar Refining Coy.,
Lord Haldane said:

“Their Lordships will now examine the Commonwealth Consti-
tution Act in the light of these observations with a view to answering
the question whether the Royal Commissions Acts of the Australian
Parliament were within the powers which by this instrument were
transferred by the federating Colonies to the new central Parliament.
It is plain that, excepting in so far as such powers were so transferred
they remained exclusively vested in the States. This results not
merely from the broad principle laid down in section 51 to which
reference will presently be made, but from section 107, which enacts
that “every power of the Parliament of a Colony which has become *
or becomes a State, shall, unless it is by this Constitution exclusively -
vested in the Parliament of the Commonwealth or withdrawn from
the Parliament of the State, continue as at the establishment of the

Commonwealth, or of the admission or establishment of the State,
as the case may be”.#

These decisions of the supreme Judicial tribunal make
it abundantly clear that, within their constitutional sphere,

Y Bonanza Creek Goldmining Company Limited v. Rex [1916] 1 A.C. 566,
at pp. §80-1. 2 [1921] 2 A.C. g1,

3 Arorney-General for Ontario v. Reciprocal Insurers [1924] A.C. 328, at
PD. 342-3. * [1914] A.C. 237, at p. 254.
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which in general is limited and defined by reference to sub-
jects committed to their charge, both the States of Australia
and the Provinces of Canada possess legal and constitutional
authority which is of precisely the same nature and quality
as that of the central or Federal authority within its lawful
sphere.

There is, of course, one important distinction between the
two Federations. In Canada exclusive jurisdiction over
specified subjects has been given both to the Dominion and
to the Provinces. The two lists of subjects are set out in
section 91 and section 92 of the British North America Act.
Butitisalso provided that, if a subject does not come within
either section 91 or section 92, the legislative jurisdiction
may be exercised by the Dominion Parliament. In Australia
a different method of allocation has been adopted, and
sections §1 and 52 of the Constitution specify the subject-
matters as to which the Commonwealth may legislate.
Unless there is to be found an express grant of power to
legislate upon a subject-matter, the Commonwealth Parlia-
ment cannot lawfully deal with the subject-matter at all.”
Without specifying the heads of power, i.e. the subject-
matter, in detail, 1t may be said generally that social questions,
the regulation of industry, employment and unemployment,
education, agriculture, land settlement and ordinary criminal
and civil law are zor subjects committed to the Common-
wealth, and thus, by section 107 of the Constitution, remain
within the exclusive competence of the States.?

Somewhat unfortunately the misunderstanding of certain
< observations made in a judgment of certain Justices of the
. High Court of Australia to the effect that the States of the
- Commonwealth are not ‘Sovereign States’s has had the re-

sult of leading many lay persons, and perhaps a few lawyers,

T Viscount Haldane, L..C,, said °. . . the burden rests on those who aflirm
that the capacity to pass these Acts was put within the powers of the Common-
wealth Parliament, to show that this was done’ (detorney-General for Com-
monwealth v. Colonial Sugar Refining Co. [1914] A.C,, at p. 255).

2 None of the enumerated specific subjects within Commonwealth jurisdic-
tion relate to the ‘general control over the liberty of the subJect (ibid., at
P 255).

3 Commonwealth of Australiav.Stateof New South Wales(1923),32 C.L.R.
200, at pp. 210, 218,
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to suppose that the Commonwealth itself possessed ‘Sove-
reignty’ to the exclusion of the States. But Vinogradoff was’
correct when he stated that, in relation to the Commonwealth
of Australia, sovereignty was divided.! To the same effect
is Dr. Baty’s statement that ‘some portion, though not the
whole of the internal sovereignty, resides in the component
Provinces’.2 In New South W ales v. Commonwealth of Aus-
tralia,3 it was said of the doctrine of sovereignty:

“T'he phrase is most ambiguous. In some aspects, both the States
and the Commonwealth are bodies which may lawfully exercise
sovereign powers. The Governors of the States are as much the
representatives of His Majesty for State purposes as the Governor-
General of the Commonwealth is for Commonwealth purposes.
The subjection of the States to the jurisdiction of the High Court’
is accompanicd by a perfectly “equal and undiscriminating” sub-
jection of the Commonwealth to the same jurisdiction. For all
purposes of sclf-government in Australia, sovereignty is distributed
between the Commonwealth and the States. The States have ex-
clusive legislative authority over all matters affecting peace, order,
and good government so far as such matters have not been made the
subject of specific grant to the Commonwealth. And the authority
of the State covers most things which touch the ordinary life and
well being of their citizens—the maintenance of order, the adminis-
tration of justice, the police system, the education of the people,
employment, the relief of unemployment and distress, the general
control of liberty. Speaking generally, all these subjects are no
lawful concern of the Commonwealth.’+

That the Legislatures of the Provinces of Canada may be
said to possess ‘sovereignty’ in certain respects appears
clearly from the recent judgment of the Judicial Committee «
delivered by Lord Atkin (Lymburn v. Maryland).s )

In this elaborate division of power and authority between
central and local governments it is necessary, of course, to
have a tribunal vested with authority to determine whether
any disputed enactment is within or without constitutional
power. Further, both in Canada and in Australia, the full
area or content of internal self-government is divided between

T Vinogradoff, Historical Furisprudence, vol. i, p. 122.

% Fournal of Comparative Legislation (1930), vol. xii, p. 167.

3 46 C.L.R. 155. :

+ 46 C.L.R, p. 220 (per Evatt J.). 8 [1932] A.C. 318, at p. 326.
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the central and local Parliaments, so that in general the power
to legislate must reside in one quarter or the other. There-
fore it is impossible, either in Canada or in Australia, to
make any general statement as to the authority which lawfully
controls ‘domestic affairs’ without further elaboration and

~—differentiation of the powers committed to the Provinces and

to the States on the one hand, and to the central authorities
on the other. Further, executive authority is divided,
speaking broadly, in accordance with the principle upon

“which legislative authority is divided.

The argument of the Dominion Prime Ministers at Paris
in 1919 upon the occasion of the Peace Delegation was
expressed with great precision in Sir R. Borden’s memo-
randum of March 12th, 1919. This memorandum of the
Dominion Prime Ministers as to the principles of constitu-
tional government obtaining throughout the Empire de-

clared that :

‘the Crown is the supreme executive in the United Kingdom and

in all the Dominions, but it acts on the advice of different Ministries
" within different constitutional units.’?
Now this statement was directed to external affairs mainly,
and may be regarded as treating Canada as one entire unit
and Australia in the same way. But this was only because
the authority over external affairs was regarded as legally
vested inrelation both to the whole of Canadaand to the whole
of Australia, in the central government of each Dominion.

But the principle laid down by the Dominion Prime
Ministers is of general application. In reference to many,
perhaps most, matters of internal self-government, the
Crown, both in Canada and in Australia, acts upon the

‘advice of provincial Ministers and State Ministers, and upon

that advice exclusively, because the Federal authority has
no concern with the question, be it one of legislation or
administration. The Borden memorandum accurately de-
scribes the constitutional position both in Canada and in
Australia, so long as it is remembered that, for a very large
number of purposes, many of vital importance, the constitu-
tional unit in which the Crown acts, if it acts at all, is the

)I A. B. Keith, Speeches and Documents on the British Dominions (1918—
31), p- 14.
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local unit within the Federal system. The question whether
the State or Province is, in any given case, the proper
authority to act, depends mainly upon the subject-matter
dealt with, and the question is determinable in any given
case of dispute by the King’s Courts,
Therefore there can be no possible doubt that, in relation
" to internal affairs, speaking both legally and constitutionally,
both the Provinces of Canada and the States of Australia
were as much entitled to inclusion in the general declaration
of 1926, which concerned ‘domestic’ as well as ‘external’
affairs, as were the central authorities of each Federation.
That is only to say, after all, that, following the words of the
Judicial Committee, both the Governor of each State and
the Lieutenant-Governor of each Province is just as much
the representative of the King for State or Provincial pur-

poses as is the Governor-General for Commonwealth or
< Dominion purposes.

Undoubtedly there was a failure on the part of the Cana-
dian Provinces and the Australian States to appreciate that
their own status might possibly be regarded as being affected
adversely as a consequence of the declaration of status made
in the year 1926.2 Fortunately the Conferenceon the Opera-
tion of Dominion Legislation came to be convened in 1929,
in pursuance of therecommendation of the 1926 Conference.3
This was done to meet the position that existing legal forms
and doctrines were out of harmony with the 1926 declaration
of complete Dominion autonomy in every aspect of public
affairs—external and internal.

The Report of the 1929 Conference is also of general
significance. For it completely destroyed the inferences
drawn by Professor Keith from the declarations and resolu-~
tions of the 1926 Conference, viz., that the definition of Do-
minion status was in some way qualified by the references
made to function. This is evidenced by Keith’s vehement

! The vital declaration is as follows: ‘Tley are autonomous commumnities
within the British Empire, equal in status, in no way subordinate one to another
" in any aspect of their domestic or exiernal affairs, though united by -a common
allegiance to the Crown, and freely associated as members of the British Com-
monwealth of Nations.” Parliamentary Papers (Commons), vol. xi (1926),

Cmd. 2768, p. 547. 2 Seenote on p. 216.
3 Parliamentary Papers (Commons), vol. xi (1926), paragraph-iv (c).
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criticism of the work of the Conference of 1929. ‘As it is,’t
he said:

‘the Conference contented itself with destroying the legal unity of
the Empire without evolving anything to encourage co-operation.
It marks clearly the driving force of the Prime Minister of the
Union and the Government of the Irish Free State, and their deter-
mination to secure autonomy without at the same time committing
their Dominions to co-operation in maintaining Imperial interests.’

Keith attacked the recommendation of the Conference of
1929 that the proposed Statute should both declare and enact
extra-territorial powers of the Dominion,3 describing it as
‘vague’ and asserting' that the Conference in this respect
exceeded its terms of reference.4# He conjured up fearsome
possibilities as a result of the exercise of extra-territorial
authority, asking:

‘Does it mean that Canadians and other British subjects may be
bound in respect of acts done in the United Kingdom by Canadian
laws, so that a British subject, born and resident in the United
Kingdom, may be subjected to criminal proceedings if he ever visits
Canada in respect of some act done in the United Kingdom which
may be deemed inimical to Canadian interests, e.g., depressing the
price of Canadian wheat, or supplying incorrect invoices for pro-
duction to the Canadian Customs Service?’s

Keith was also disturbed about the possibility of the
Commonwealth Parliament’s legislating in respect of Mer-
chant Shipping. He prophesied that the Commonwealth
Parliament ‘will be compelled, even if the Government
should be reluctant to act, to deal with shipping questions
from the point of view of Australian Trade Unionism’.6

Altogether, Professor Keith, who had sought in his com-~
ments to submerge the 1926 declaration as to the extent
of Dominion status beneath the incidental references in the

Y Fournal of Comparative Legislation, vol. xii (1930), p. 278.
o % Ibid.

% Parliamentary Papers, vol. xiv (1930-—1), Cmd. 3717, pp. 586~7.

4 Keith's view 1s not supported by Sir John Latham. See dusiralia and the
British Commonwealth (J. G. Latham), at pp. 79, 82. See also T'4e British
Dominions as Mandatories, by the author, at pp. 26—31.

5 Fournal of Comparative Legislation, vol. xii (1930), p. 279.

§ Ibid., p.282.
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Report to ‘functions’ actually exercised by the Dominion,!
found himself, temporarily at least, overwhelmed by the
decisionsof the 1929 Conference, the proceedings of whichhe
characterized as ‘perhaps a rather disappointing outcome for
the labours of a body whose work extended from October 8
to December 4, 1929’2

But the work of the 1929 Conference obtained authorita-
tive recognition on December 11th, 1931, when the Statute
of Westminster, 1931, became law. It was passed, as appears
upon its face, to give effect to the declarations and resolutions
of the Imperial Conferences of 1926 and 1930. And the
Conference of 1930 had accepted the work of the experts
concerned In 1929.

In the Report of the 1929 Conference it was pointed out
that:

“The report of 1926 dealt only with the constitutional position
of the Governments and Parliaments of the Dominions. . . . The
federal character of the Constitutions of Canada and Australia,
however, gives rise to questions which we have not found it possible
to leave out of account, inasmuch as they concern self-government in
thase Dominions.’3

For reasons I have given above, the passage I have itali-
cized fairly sums up the constitutional position in the two
Federations. This part of the Report of 1929 was mainly the
joint work of the Canadian and Australian members of the

T My views as to this are expressed elsewhere: ‘It has always seemed clear -
to me that the distinction made in the Report is between the existence of
Dominion power and its actual exercise. As to the former, no question can
be raised, “Every self-governing member of the Empire is now the master of
its destiny. In fact, if not always in form, it is subject to no compulsion
whatever”, and further “every Dominion is now, and must always remain, the
sole judge of the nature and extent of its co-operation”. (Cmd. 2768, sec-
tion V {¢).) This language conveys that the Dominions possess the constitu~
tional right as against Great Britain (1) to exercise full legislative executive
and judicial authority in respect of their domestic affairs and also (2) to deal
fully with external affairs and for that purpose to enter to the extent they think
fit into all or any relations with foreign powers.” (Z'4¢ Britishk Dominions as
- Mandatories, p. 13.)

2 Journal of Comparative Legislation, vol. xii (1930), p. 278.

3 Commonwealth Parliamentary Papers (1929~31), vol. ii, para. 68,
p. 13523 Parliamentary Papers (Commons), vol. xvi (1929-30), Cmd. 3479,
para. 68, p. 193.
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Conference, who were well acquainted with the position.!
The Conference, in dealing with the question of extra-terri-
torial legislative power of the Dominions of Australia, said:
‘the most urgently required field of extra-territorial power
- is criminal law which, in general, is within the State power
in Australia’.2 It might have been added that criminal law,
also speaking generally, is in Australia (in this respect unlike
Canada) #or within the power of the central Government.
‘The Report said that the question whether the extra-terri-
torial power should be granted to the State Parliaments ‘is
a matter primarily for consideration by the proper authorities
in Australia’.3 Inasmuch as the British North America Act
commits jurisdiction over criminal law in general to the
central Parliament, the question of extra-territorial legis-
lative jurisdiction was not a matter of direct concern to the
Canadian Provinces. v
The 1929 Report discussed the Colonial Laws Validity
Act, 18635, by virtue of which Provincial or State legislation,
if repugnant to Acts of Parliament of the United Kingdom,
is rendered void and inoperative. Here, as was stated, ‘the
question . . . presents the same problems in Canada and in
Australia’ 4 and here also it was

‘a matter for the proper authorities in Canada and in Australia to
consider whether and to what extent it is desired that the principles
to be embodied in the New Act of the Parliament of the United
Kingdom should be applied to Provincial and State legislation in
the future.’s

It is clear that the legal experts who attended the 1929
Conference realized that, if it was desired to carry out the
1926 principles in a way most consistent with the existing
legal position in the two Federations, some attempt should

T Commonwealth Parliamentary Papers (1929—~31), val. ii, p. 1369 (Cover-
ing Report of Sir William Harrison Moore).

i 2 Commonwealth Parliamentary Papers (1929-31), vol. ii, para. 69,
D. 13525 Parliamentary Papers (Commons), vol. xvi (1929—~30), Cmd. 3479, .
para. 69, p. 193.

3 Ibid. (Commonwealth Parliamentary Papers), p. 1353; ibid. (Parliamen-
tary Papers (Commons)), p. 194.

4 Ibid. (Commonvoealth Parliamentary Papers), para. 71, p. 1353; ibid.
(Parliamentary Papers (Commons)), para. 71, p. 194.

5 Trs

bid.
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be made to include the States and the Provinces in the ambit
of the then proposed Statute of Westminster.

In the Commonwealth of Australia action was not taken
to include the States within the scope of the Statute of
Westminster. This was due in part to the sudden dissolution
of the Federal Parliament towards the end of the year 1931,
in part to the absence of unanimity amongst the States,
and in part to the undoubted fact that several of the State
Governments were not sufficiently seized of the importance
of protecting their relative status in the polity of the Com-
monwealth, Further, the failure of the Federal Parliament
of 1931—4 formally to adopt the Statute of Westminster has
lessened the significance that might otherwise be attached to
the absence from the Statute of any mention of the powers
or status of the Australian States. Sir Robert Garran has
emphasized that one objection made by several of the States
to the application within the Commonwealth of the Statute
of Westminster was that the provisions dealing with the
Colonial Laws Validity Act and with the declaration of the
removal of extra-territorial restrictions, were not applied to
them as well as to the Commonwealth.? He concedes that
internal self-government should be shared by the States, as
also does Keith himself when he states that

‘nothing has been done to assure to the States an extension of their

powers. The Colonial Laws Validity Act, 1863, still binds them,

and they have no concession of extra-territorial authority.’2

So soon as it is remembered that, while the Australian
Constitution retains its present form, the States are partners
with the Commonwealth in the rights and duties of respon-
sible self-government in Australia, no action of general
constitutional significance can fairly be taken without parti-
cipation on the part of the States. Of course the Statute of
Westminster was directed to the removal of certain legal rules
which contradicted the 1926 declaration of full Dominion
status. The Statute was not concerned with the task of ex-
pressing the relative constitutional position either of the
State Governor and State Ministers, or of the Commonwealth
Governor-General and Commonwealth Ministers. But in-

T Britisk Year Book of International Law (1932), p. 116.
2 Fournal of Comparative Legislation, Feb, 1932, p. 104.
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asmuch as, in respect of legislative and executive authority,
the Australian States and Canadian Provinces are partners
with their Federal Parliaments, the same broad position will
have to be recognized when the time arrives to deal with the
relation between the Crown or its representative, and Minis-
ters or Parliament possessing authority within the relevant
constitutional unit.

In Canada the relation of the Provinces to the draft
Statute of Westminster was most carefully considered. As
the Report of the 1930 Imperial Conference stated,!
certain of the Provinces of Canada had protested against
action being taken to implement the 1929 Report (with its
draft of the Statute of Westminster), until the matter was
further considered in Canada. In February 1931 the Prime
Minister of Canada invited the Provinces to attend a Con-
ference in Ottawa for the purpose of considering what action
should be taken. It was unanimously decided to protect the
Provinces against the possibility of an amendment of the
British North America Act by the Dominion Parliament’s
taking advantage of the Statute of Westminster. This pro-
tection was probably unnecessary, but it was agreed to be
taken by way of further precaution. But it was also unani-
mously agreed that the Provinces, as well as the Dominion,
should take the benefit of section 2 of the Statute of West-
minster, so that the Colonial Laws Validity Act ceased to
apply after December 11th, 1931, to provincial laws. There-
fore section 2 of the Statute of Westminster, which withdraws
from Dominion legislation any application of the Colonial
Laws Validity Act, 1865, and which also prevents the
nullifying of such legislation upon the ground of repugnancy
to existing or future legislation of the Parliament at West-
minster, is expressly extended to the Provinces of Canada.?
The important point to notice about this express recognition
of the status of the Canadian Provinces is that the self-
governing powers of the Provinces were extended, so as to
preserve their proper relation to those of the Dominion

Y Parliamentary Papers, vol. xiv (1930-1), Cmd. 3717, p. 585.

2 22 Geo. V, c. 4, sec. 7 (2). By this sub-section, sec. 2 of the Statute is
extended not only to laws made by any of the Provinces of Canada, but also
to the powers of the legislatures of such Provinces.
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Parliament. Yet the legal powers of the Australian States are
relatively more extensive under the Australian scheme of
Government than are those of the Provinces under that of
Canada, where the Governor-General in Council possesses
the power of appointing the Provincial Lieutenant-Governor.

One unexpected difficulty may be raised by the removal
of the application of the Colonial Laws Validity Act to
Canadian Provincial Constitutions. In reference to the States
of Australia it has been authoritatively decided that the
power of the Legislature for the time being includes the
power of placing restrictions upon its successor, providing
the restrictions themselves are also placed outside the power
of abolition at the hands of a later Legislature (Asorney-
General for New South Wales v. Trethowan).t The effect of
this decision may not have been fully realized at the time, and
Mr. Forgan Smith, the Labour Premier of Queensland, has
seized upon it in order to entrench constitutional practice
against interference at the hands of any subsequent Legis-
lature.? IMr. Wheare’s point, that the consequences of this
decision are ‘clearly likely to prove somewhat strange’ and
may go ‘far beyond the intentions of the framers of the Act
itself’,3 is directed to the fact that section § of the Colonial
Laws Validity Act requires that Dominion legislation respect-
ing the Constitution and powers of the Legislature itself
shall have been passed in such ‘manner and form’ as is re-
quired for the time being by the existing law of the Dominion.
I, however, by virtue of sections 2 and 7 (2) of the Statute of
Westminster, the Colonial Laws Validity Act has no further
application to the laws of a Canadian Province, or an Austra-
lian State (if and when the Statute of Westminster is applied
to the latter), upon what basis will the future constitutional
settlement of the Provinces and the States rest? In other
words, -will it be competent to the Legislature for the time
being to amend its Constitution without any observance of

T [r932] A.C. 526.

2 'The practice entrenched is (2) that the life of Parliament should not be
extended without popular approval, and (4) that a new House of Parliament
should not be added to a uni-cameral Legislature without popular approval:
See gnze, pp. 199—200. '

3 K. C. Wheare, Szatute of Westminster (1933), p. 38.
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prior laws passed by itself? Will the Legislature be rendered

unable to bind its successors? The question is of impor-
tance in Canada and in Australia because the removal of the
operation of the Colonial Laws Validity Act may possibly
be invoked to restore to the Legislature for the time being its
power of ignoring existing restrictions upon its constitu-
tional power. The difficulty, such as it is, should be capable
of solution because, once a Dominion Legislature is given
complete power to determine the form of the Dominion
Constitution, without prejudicing, of course, the legal division
of power between itself and the other members of the Federal
system, there should be implied a power to adopt a form of
Constitution which is binding. In other words, if itisa ‘Con-
stitution’ at all, it should, by definition, bind the Legislature
for the time being, as well as every other person and corpora-
tion within the constitutional unit concerned.!

In the Canadian House of Commons it was explained by
Mr. Lapointe, in explanation of the non-inclusion of the
Provinces within the recommendation of the 1929 Con-
ference as to the Colonial Laws Validity Act, that ‘the special
Conference of 1929 could not make any such recommenda-
tion because we had no mandate from the provinces to ask
for such a change’.2 This statement recognized the principle
that, so soon as any of the States of Australia sufficiently in-
dicates a desire for application of the constitutional situa-
tion defined in 1926, 1929, 1930, and 1931, that desire
should be carried into effect. Even Keith says that:

“T'he Conference [i.e. the Imperial Conference] has been at
pains in no wise to suggest that the privileges which it accords to
the Dominions should be denied so far as is appropriate to the States,’”

Unfortunately, as we have seen, Keith in his 1933 work
suggested, upon reasoning which it is not easy, if it is possible,
to accept, that the States and the Provinces may be regarded

I But it will, of course, be argued that the power of the Legislature for the
time being includes a power to alter the Constitution. The truth is that the
Statute of Westminster proceeded rather upon the assumption that the rights
of the peoples of the Dominions could be identified with the powers of their
Parliaments, an assumption that is not always true in fact.

2 A. B. Keith, Speeches and Documents on the Britisk Dominions (1918~
31), p: 260. 3 Ibid. (Intro.), p. xliil.
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as not affected by, or entitled to, the status to which their
partners and co-sharers of constitutional power in the respec-
tive Federations have been freely admitted. The reasoning
is not sound from a point of view of strict constitutional law,
and makes too much of the mere non-representation, quite
explicable in the circumstances, of the States and Provinces
at the various Imperial Conferences. There is really no valid
argument for denying to the Australian States and the
Dominion Provinces a constitutional status in respect of in-
ternal affairs completely co-equal with the status of the central
Governmental authorities. For the Courts not only recognize
such equality of status in reference to internal affairs, they
enforce it. It follows, of course, that no valid distinction can,
or should, be drawn between the position of the Governor-
General in relation to Ministers whose sole lawful authority
is marked out by the Canadian and Australian Constitutional
Statutes respectively, and the position of the Governors and
Lieutenant-Governors of the States and Provinces in relation
to Ministers whose sole lawful authority is marked out by the
same two Statutes.

Additional note to p. 208.

In rgoy the States feared that their constitutional status would be
impaired if they were not represented at the Imperial Conference of that
year. ‘Their exclusion created ‘many possibilities of inconvenience and
misunderstanding’ (Harrison Moore, Commonwealth of Australia (2nd
ed.), p. 353).
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TODD’S THESIS AS TO A GOVERNOR’S POWER
TO REFUSE A DISSOLUTION

HE difficulty of appreciating the existing constitutional
practice in relation to the Australian States and the
' Canadian Provinces is accentuated by the fact that it is mainly
upon very old precedents that the leading work upon the sub-
‘ject (that of Todd) was based. It has also to be remembered
that Todd’s work was in many respects controversial in
character. He was concerned in rebutting the theory that the
political functions of the Crown have been ‘wholly obliterated
wherever a “parliamentary government” has been estab-
lished’.! Heregarded theoffice of Colonial Governorasthat of
a superintendent, and ‘endeavoured to point out the beneficial
effects resulting to the whole community from the exercise
of this superintending office’.2 He conceded that his work
would express opinions upon the constitutional precedents
different from those entertained by Canadian statesmen taking
part in their consideration and settlement,3 and, as he anti-
cipated, his work ‘evoked much personal abuse’.# Moreover,
* Todd’s view, like that of his son, was suspicious of ‘the
levelling spirit so characteristic of the age’.5
Bagehot’s view was not fundamentally different from that
of Todd, but he adopted a more realistic and less devotional
attitude. In his work on the English Constitution Bagehot
was particularly intrigued with the position of the Colonial
Governor. In analysing the position of the Sovereign in
England he pointed out that the intervention upon occasion
of ‘an extrinsic, impartial, and capable authority’¢ would prove
a check upon mere factiousness in a popular Assembly. He
considered whether such a Head of a State had been dis-
~covered in the Colonial Governor. Certainly such a person
was intelligent, and nearly always sure to be impartial, coming,

1 Todd, Parliamentary Government in the British Colonies (2nd ed.),
Preface, p. xiii.

2 Ibid. 3 Ibid., p. xii. 4+ Ibid., p. vi. 5 Ibid,, p. v.

8 Bagehot, English Constitution (sthed.), p. 234.

4243 , ff
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as he did, from the other side of the earth. Yet there were
grave disadvantages attached even to his position:

‘A Colonial Governor is a ruler who has no permanent interest
in the Colony he governs; who perhaps had to look for it in the map
when he was sent thither; who takes years before he really under-
stands its parties and its controversies; who, though without preju-
dice himself, is apt to be a slave to the prejudices of local people near
him; who inevitably, and almost laudably, governs not in the
interest of the Colony, which he may mistake, but in his own
interest, which he secs and is sure of. . . . He is sure to leave upon
the Colony the fecling that they have a ruler who only half knows
them and does not so much as half care for them.’*

But it is still of value to analyse Todd’s treatment of some
of the earlier precedents. We shall deal first with those
relating to the Governor’s discretionary power to refuse a
dissolution of a Colonial Assembly:

1. In 1872 the Dufty administration was defeated in the
Assembly of Victoria upon a resolution of no confidence.
The Cabinet thereupon presented to the Governor, Lord
Canterbury, a memorandum, which asserted that:

‘In England it may be said to have become a maxim of constitu-
tional law that the alternative of resignation or dissolution is left
absolutely to the discretion and responsibility of ministers.’2

Todd said that the memorandum

‘inferred, from this erroneous assumption (as to English practice)
that a similar rule should be recognized, equally without qualifica~
tion, as applicable to the colonies.’3

But the Duffy memorandum mentioned four conditions in
which a dissolution of Parliament was said to be justifiable.
‘They were as follows:

‘(1) When a vote of “no confidence” is carried against a govern-~
ment which has not already appealed to the country; (2) when there
are reasonable grounds to believe that an adverse vote against the
Government does not represent the opinions and wishes of the
country, and would be reversed by a new parliament; (3) when the
existing Parliament was elected under the auspices of the opponents
of the Government; (4) when the majority against a Government

! Bagehot, English Constitution (5th ed.), p. 235.

2 'Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 77 2.
3 Ibid.
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is so small as to make it improbable that a strong Government can
be formed from the opposition.’

The Governor’s reply to the request was that the fact that
the Soverelgn in England had not refused a dissolution ‘of
late years’ did not warrant the inference as to the British
practice made by the memorandum. Lord Canterbury said
that Colonial Governors ‘are personally responsible to the
Crown’ and that no Governor could divest himself of such re-
sponsibility, especially in relation to dissolution. He referred
to the four instances mentioned by the Duffy Cabinet, and
refused to admit that any or all of the circumstances men-
tioned therein ‘would, under all conceivable circumstances,
and without any reference whatever to any other fact or
facts, however important, justify a dissolution’.2 The Gover-
nor deemed it his duty in the circumstances to decline
the advice to dissolve, whereupon the Duffy Government
resigned, Mr. Francis was sent for, and a new administration
was formed which was found to possess the confidence of
Parliament.

Todd’s view of the case was that the refusal was ‘a great
hardship to the Duffy Ministry’, because it would probably
have succeeded at the polls, but that Lord Canterbury was
right when he

‘vindicated for himself a “constitutional discretion” to decide as to
the expediency or otherwise, upon grounds of public policy, whether
or not to grant an appeal to the country to this defeated adminis-
tration.”3

Todd was very careful to guard against the acceptance of
the view that a Ministry in England is entitled to claim from
the Crown a dissolution upon being defeated in Parliament,
even if Parliament has been elected under the auspices of the
Ministry’s political opponents. His view was that

‘it is not a legitimate use of the prerogative of dissolution to resort

to it when there is no important political question upon which con-

* tending parties are directly at issue, and merely in order to maintain
in power the particular ministers who are in office at the time.’

Perhaps the most important feature of the precedent is one

t Ibid., pp. 771-2. 2 Ibid., p. 772. 3 Ibid., p. 773-
+ Ibid., p. 774+
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to which Todd gave no special attention. Lord Canterbury’s
decision may have been right or wrong, but his statement
was, and still is, of value in testing the theory that there
exists an absolute and automatic rule which can be applied
by the Governor in dealing with all questions of dissolution.

Many years later Sir Charles Gavan Duffy in discussing
the case said that he ‘had reason . . . to know the Cabinet in
London regarded (his memorandum) as entitling me to a°
dissolution’,* that the business of Lord Canterbury in the
Colonies ‘was to increase his balance at the Banker’s’,% that
the adverse vote of the Assembly was affected by assurances
from quarters close to the Governor that members ‘need have
no fear of a dissolution as the Governor would not grantone’,?
and that the Governor’s power or prerogative ‘was employed
to betray the interests of the community to the opulent
minority’.4 But it cannot be disputed that Canterbury’s
statement of constitutional practice was most valuable.

2. In 1871 the Governor of South Australia, Sir James
Fergusson, agreed to grant a dissolution to Ministers who
had been defeated on a vote of no confidence, carried against-
them only by the casting vote of the Speaker. Both Houses
of Parliament then addressed the Governor, praying him to
dismiss his Ministers at once, and not to grant them a dis-
solution. The Governor refused this request, holding that

‘under the existing circumstances he did not feel justified in refusing

to his advisers the appeal which they desired to make to the constitu-

encies from the vote of the House.’s

"This precedent illustrates that under certain circumstances
a popular Assembly which votes no confidence may be unable
to induce the Governor to refrain from granting Ministers a
dissolution. It also shows the absence of any definite consti-
tutional rule upon the subject of dissolution, and tends to
bewilder the student endeavouring to find a thread of
general principle running through the precedents.

' 8ir Charles Gavan Dufly, My Lifz in Two Hemispheres, val. ii, p. 341.

Z Ibid. 3 Ibid.

* Ibid. These imputations are occasionally inevitable. ‘The extent of the
reserve powers being undefined, a Governor is subjected to blame as well as
praise.

S Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 771.
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3. In1872 the Stafford administration was defeated upon
a motion of no confidence carried by the New Zealand House
of Representatives. The Ministry was only a few weeks old,
their predecessors having resigned also upon a resolution of
- no confidence. Mr. Stafford argued from these facts ‘that
no party in the present House was strong enough to command
a reliable working majority’.? But the decision of Governor
Bowen was against a dissolution. He pointed out that the
Parliament, though elected for five years, was only eighteen
months old and he was not satisfied that a dissolution would
have any material effect upon the state of the parties. There-
upon a new administration assumed office, and, obtaining
a working majority in the Legislature, ‘proved unmistakably
that the general sentiment of parliament and of the country
was in favour of the course pursued by Governor Bowen on
this occasion’.?

4. In 1877 Sir George Grey, the then Premier of New
Zealand, asked for a dissolution. His predecessors had been
defeated in October 1877. A vote against the Grey Ministry
was defeated by the House of Representatives in November
upon the casting vote of the Speaker. A second motion of no
confidence was then proposed, and it was during the debate
that Grey asked for a dissolution of Parliament. The request
was refused by Lord Normanby upon a number of grounds.
He pointed out that Parliament was only in its second session,
and that no important political issue was at stake. Sir George
Grey sought to bring 1n aid the English practice, declaring
that he should be regarded as entitled to a dissolution. The
Governor replied that the legal power of dissolution was, by
the terms of the Constitution, vested in him, that the Royal
Instructions enabled him to prorogueor dissolve the Assembly,
notw1thstand1ng the opposition of Ministers, and that he
‘could not admit that ministers have an unqualified right to
a dissolution when the Governor may consider it undesirable
or unnecessary’.3 ‘

Shortly afterwards Parliament was prorogued, but the
- Premier soon renewed his application for a dissolution, and
was again refused. The Governor submitted the question at

T Ibid., p. 774.  Ibid 2 Ibid., p. 775.
1d., p. 777-
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issue to the Secretéry of State for the Colonies, Sir M. Hicks-
Beach. The ruling was that:

“The responsibility, which is a grave one, of deciding whether, in
any particular case, it is right and expedient, having regard to the
claims of the respective parties in parliament, and to the general
interests of the Colony, that a dissolution should be granted, must,
under the constitution, rest with the Governor. In discharging his
responsibility, he will, of course, pay the greatest attention to any
representations that may be made to him by those who, at the time,
are his constitutional advisers; but, if he should feel himself bound
to take the responsibility of not following his ministers’ recommen-

dation, there can, I apprehend, be no doubt that both law and prac-
tice empower him to do s0.’!

It will be observed that this decision of the Imperial
authorities asserted in unequivocal terms that the Governor
possessed a discretionary power to ignore the request of
Ministers for a dissolution of Parliament. Further, the dis-
patch did not make it sufficiently clear that it was an essential
part of constitutional practice that political responsibility for
the Governor’s decision should be shouldered by Ministers
whether they asked for a dissolution and retained office after
its refusal, or whether they succeeded to office after the former
Ministers who advised dissolution had resigned. The In-
structions to the Governor (which on this point are not dis-
tinguishable from those operating in respect of the States of
Australia even to-day)? seemed rather to suggest that if the
Governor, as he might, acted against Ministerial advice, and
reported his action to the Colonial Office, he could assume
personal responsibility for his action. The error of such
‘personal responsibility’ was not sufficiently emphasized before
the Harcourt dispatches of 1914 (one affecting Tasmania,
the other South Africa).3

5. In 1879 a vote of no confidence was carried against the
Crowther Ministry in Tasmania, though the majority was
only one. Thereupon Governor Weld was approached with
“a view to the grant of a dissolution. Ministers pointed out
that parties were fairly equally divided and they were advocat-
ing a distinct policy calling for the decision of the country.

Y Todd, Parliamentary Government in the British Colonies(2nd ed.), p.778.
Z See ante, Chap. X1V, 3 See ante, Chaps. IV and XX (A).
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The Governor refused the advice. He pointed out that he
was not satisfied that there was any sharp division between
parties upon any important political issue, that the House
was only two years old, that it was elected under the auspices
of the party then in office, and that there was no probability
that a general election would alter the strength of parties.!
Accordingly a dissolution was refused, Ministers resigned,
and the Opposition leader succeeded in forming an adminis-
tration,

Previously, in 1877, a dissolution was granted by Governor
Weld to the Fysh Ministry. In a dispatch to the Colonial
Secretary the Governor stated that

‘in all cases the representative of the Crown should be more careful
in granting a dissolution than the Crown might be in England, as
he must sometimes be advised by ministers not sufficiently deter-
mined to waive small party advantages, somewhat accustomed
occasionally to the sledge-hammer style of political warfare, and not
uniformly imbued with that constitutional knowledge and spirit
which often seems hereditary and is generally inherent in British
Statesmen.’2

The Governor had prepared a memorandum with reference
to the question of supplies that

‘he had no right to suppose that parliament would depart from the

most usual and most constitutional course of voting necessary sup~

plies for the period that must elapse before the meeting of the new
parliament.’3

The Governor was of opinion ‘that nothing but the most
extreme and clear public necessity would justify the Crown
in dissolving after supplies had been refused’.4 In the event,
supplies were granted, Parliament was dissolved, and the
Colonial Secretary expressed approval of the Governor’s
action.

The two Weld precedents cannot be regarded as laying
down any definite constitutional rule. The discretion of the
Governor was asserted in each case, and certainly upon con-
siderations which would not be open to a constitutional
Monarch or Governor at the present day. How, for instance,

1 Todd, Parliamentary Government in the British Colonies (2nd ed.),
pp- 785-7.

2 Ibid., p. 784. 3 Ibid., p. 785. + Tbid.
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can it be predicted that a general election would or would not
be likely to ‘materially alter the strength of parties’? In
truth, the Governor, at any rate up to the nineties, assumed
the role of supreme political superintendent and also that of
political prophet. As time went on the more preposterous
reasons for the exercise of discretionary powers came to be
abandoned.

6. The last precedent discussed by Todd in relation to -
refusals of dissolutions is that of the Joly administration in
Quebec in 1879. Ministers were defeated by six votes upon
a question regarded by them as a vote of no confidence. The
Premier stated to Lieutenant-Governor Robitaille that he
believed that his Government would succeed upon an im-
mediate appeal to the people. The latter stated that:

‘It must not be forgotten that the privilege of dissolving parlia-
ment is one of the most valued prerogatives of the sovereign, and

that it is the right and duty of the representative of the Crown to
control its exercise.’!

The Lieutenant-Governor pointed out that the administra-
tion had already obtained one dissolution, and added:

‘Is it in the public interest that the province should be subjected
so frequently to general elections? Is it in accord with the spirit of
the constitution that parliament should be dissolved so often? Is the
renewal at such brief intervals of the popular representation of a
nature to ensure the stability and the good working of our political
institutions? T'o all these questions the licutenant-governor deems
it his duty to answer—No. The wise authority awarded to us by
the constitution which we enjoy has decided that general elections
for this province should take place every four years, and this period
is not so long that it should be still further shortened without reasons
of extraordinary gravity.’2
The Lieutenant-Governor concluded that in all the cir-
cumstances Parliament being only eighteen months old, and
the Ministry having itself procured the last dlssolutlon, it
was his duty to decline to dissolve. Thereupon the Leader
of the Opposition formed an administration and the Joly
Ministry resigned.3

It should be noted that Todd describes the statement of

Y "Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 797.
% Ibid., pp. 797~8. 3 Ibid., p. 799.
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the Lieutenant-Governor as containing an ‘excellent’ exposi-
tion of the constitutional position.? It is certainly in accor-
dance with Todd’s view as to the principle applicable to
requests by Ministers for a dissolution, for T'odd’s conclusion
from the precedents is that
‘the power of dissolution rests absolutely and exclusively with the
governor or licutenant-governor for the time being. He is person-
ally responsible to the Crown for the lawful exercise of this preroga-
tive, but he is likewise bound to take into account the welfare of the
people, being unable to divest himself of a grave moral responsibility
towards the Colony he is commissioned to govern.’2

Over and over again Todd takes up this position. He
declares that a Governor is justified in withholding a dissolu-
tion if he thinks it is being asked for the purpose of strengthen-
ing a particular party. He is always ‘free to make trial’ of an
existing Assembly instead of granting Ministers, who have
been defeated, a dissolution.3 On the other hand, the Gover-
nor may grant a dissolution, even though both branches of
the Legislature or one branch may remonstrate against the
proposed appeal.4

Further, he asserts that a Governor is entitled to stipulate
for such conditions as he thinks fit in the public interest
before he exercises the power of dissolution. Insuch a case,
‘Todd asserts, he may defer his final decision until he ascer-
tains whether the conditions which he desires to impose have
been complied with.

The declarations represent fairly accurately the general
attitude of the Colonial Office at the time when Todd pro-
duced his magnum opus on Colonial Government. But Todd
is careful to emphasize the principle of ministerial responsi-
bility which many of the official dispatches omit from mention,
notwithstanding its great importance. He says that,

‘If an existing administration be not prepared to actept the
governor’s decision in regard to a proposed dissolution and to assume
responsibility for the same, they are bound to resign office and give
place to other ministers who are willing to facilitate—and to become
responsible to parliament and to the country for—the intended
exercise of the royal prerogative.’s

. Ibid. z Ibid., p. 8oo. 3 Ibid., p. 8o1.
+ Ibid., pp.. 8o1~2. $ Ibid., p. 803.

4243 7 cg
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This passage of Todd, whilst referring in general terms
to the Governor’s decision ‘in regard to’ dissolution, and so
appearing to include cases of a refusal of a dissolution, as
well as of grants, is intended to apply to the case of the
Governor’s dissolving Parliament against the advice of an
existing administration.

At an earlier stage of his work Todd says that

‘whilst this prerogative, as all others in our constitutional system,
can only be administered upon the advice of counsellors prepared
to assume full responsibility for the governor’s decision, the governor
must be himself the judge of the necessity for a dissolution.’?

This statement is not free from ambiguity, and it also seems
to suggest that Todd did not expressly direct his considera-
tion to the case where the Governor refused the Ministers’
advice to dissolve. In such an event Ministers might resign,
so that the incoming Ministers could be visited with respon-
sibility for the Governor’s refusal. But what was to be the
position if, notwithstanding the Governor’s refusal of their
request to dissolve, Ministers remained in office 7 The modern
view in such a case was expressed in the Harcourt dispatch
of 1914%2—that Ministers must themselves ‘accept respon-
sibility” for the Governor’s refusal, '

Todd was concerned to emphasize that the real responsi-
bility for the crucial decision on dissolution lay with the
Governor, and not at all with Ministers. But if his deciston
was that Parliament ought to be dissolved, constitutional
practice required that a Minister should sign the Governor’s
proclamation and so -assume responsibility for what was in
truth the act of the Governor alone. But if the Governor
refused a request to dissolve, no official record or even pro-
nouncement was required. Todd seemed to make it clear
that Ministers whose advice to dissolve had been rejected
were not in the position of having to accept full responsibility
for the Governor’s decision, although they remained in office.

In August 1892 the New Zealand Ministers appealed to
the Colonial Secretary in reference to a dispute between them
and the Governor as to proposed appointments to the Legis-

Y Todd, Parliamentary Government in the Britisk Colonies (20d ed.), pp-
8oo-1. %2 Bee ante, Chap. IV.
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lative Council, and proceeded to justify their decision not to
resign, although their advice had been declined, by reference .
to a statement from Todd to the effect that Ministers

‘would be responsible for the advice they gave, but could not strictly
be held accountable for their advice not having prevailed; for if it
be the right and duty of the governor to act in any case contrary to
the advice of his ministers, they cannot be held responsible for his
action, and should not feel themselves justified in retiring from the
administration’.!

According to Todd’s view the reality of the matter was that
responsibility rested upon the Governor whether he decided
to dissolve against advice, or to refuse to dissolve although
advised to do so. In the event of his deciding to dissolve
against the advice of Ministers, the opponents of the latter
would seldom be sufficiently disinterested to repudiate, upon
purely constitutional questions, the Governor’s action and
to refuse to conduct the government pending the election.

It has been observed that Todd overstated the real dis-
cretionary authority and reserve power of the Governor.

Bryce said that

‘there is always a tendency in Colonists (perceptible even now
in the works of such a writer as the Canadian publicist, Mr. Todd)
to overestimate the importance of the Crown, whose conspicuous
position as the authority common to the whole empire makes it an
object of special interest and respect to persons living at a distance.
It touches their imagination, whereas assemblies excite their criti-
cism’.2
No doubt the real reserve authority and power of the

Sovereign and of his representative in the Colonies was some-
what over-emphasized by Todd. But the opposing tendency,
mainly of Whig origin, was equally calculated to produce
a false impression by under-estimating the reserve powers
of the Crown. A sharp check to Todd’s over-emphasis
was given by the answering dispatch sent by the Colonial
Secretary, the Marquis of Ripon, in September 1892, to the
Governor of New Zealand. As noted above, this decision of
the Colonial Secretary related to the question of Legislative

1. "Todd, Parliamentary Government in the Britisk Colonies (2nd ed.), p. 822.
* Bryce, American Commonwealth (2nd ed.), vol. i, p. 26 (note 1).
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Council appointments, but it soon assumed general impor-
tance. [t stated:

‘When questions of a constitutional character are involved it is
especially, I conceive, the right of the governor fully to discuss with
his ministers the desirability of any particular course that may be
pressed upon him for his adoption. He should frankly state the
objections, if any, which may occur to him; but if, after full dis-
cussion, ministers determine to press upon him the advice which
they have already tendered, the governor should, as a general rule,

“and when Imperial interests are not affected, accept that advice,
bearing in mind that the responsibility rests with the ministers, who -
are answerable to the legislature and, in the last resort, to the
country.’!

Now the Ripon dispatch proceeds upon a different prin-
ciple from those which Todd had enunciated. The dispatch
was sent about eight years after Todd’s death. Broadly speak-
ing it places the onus for the exercise of 4// legal powers
vested in the Governor (including what would be, in England,
prerogative or common law powers, but which, in New
Zealand and the other Colonies, were usually embodied in
Statute Law), not upon the Governor, but upon the Ministers,
The dispatch was concerned with appointments to the Legis-
lative Council. Butsuch matter was itself of very great impor-
tance because control of the Council by Ministers possessing
the confidence of the Lower House necessarily involved full
legislative authority upon all subjects.

Yet exceptional cases were provided for in the Rxpon dis-
patch, for the general doctrine it asserted was to apply ‘as a
general rule and when Imperial interests are not affected’.
This still left open an area for the exercise of discretion,
though a smaller area than Todd would have agreed to. It
may be noted that the dispatch was sent during a Liberal
administration, IMr. Gladstone having taken office in August
1892.

! Todd, Parliamentary Government in the Britisk Colonies(and ed.), p. 823.
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THE GRANT OF DISSOLUTION IN VICTORIA
IN 1908-9

N December 1908 Sir Thomas Carmichael, Governor of

Victoria, granted a dissolution of the Legislative Assembly
to the Premier, Sir Thomas Bent, who had been defeated by
a majority of twelve on a direct vote of no confidence. The
latter stated to the Governor that he

‘felt confident that in the event of a dissolution being granted the

country would be found to side with the Government.

‘He said further that he believed that if asked to do so, either
Mr. Prendergast, the Leader of the (Labour) Opposition, or Mr.
Murray, the mover of the resolution on which the Government
was beaten, would be w1llmg, and probably able, to form a Ministry
in the present House, but in neither of these cases could such a
Ministry be permanent. He could not advise the Governor to ask
either Mr. Prendergast or Mr. Murray to take office, but he did
advise him to grant a dissolution, as desired by the Cabinet.’t
The Governor gave the following written answer to the

request:

‘In the matter of granting or refusing a dissolution the Governor
considers that he can only refuse to act on the advice of Ministers
if he feels that in doing so his action would be supported by the
constituencies. At the present time, especially in view of the
elections involved by the recent reconstruction of the Ministry, he
sees no indications to lead him to suppose that the constituencies
would prefer any other set of men as Ministers to the present
Ministry; the Governor, therefore, is prepared to act on the advice
of Sir Thomas Bent and grant a dissolution.”

After the defeat of the Bent Ministry at the general elec-
tions, the Governor, answering an address from the Assembly
dated February 1oth, 1909, referred to a further memoran-
dum which he had prepared in December 1908, setting forth
the considerations which had led him to decide in favour of
dissolution. This may be summarized thus:

1. The Premier ‘recognised that, especially on the matter of a

Y Votes and Proceedings, Legislative Assembly (Victoria). First Session,
1909, p.213. 2 Ibid., p. 214.
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proposed dissolution, the advice of a Premier who had lost the con-
fidence of the House must be received with caution; but he was
prepared to support his views by argument’.

2. “T'wo courses were open to me—to follow the Premier’s
advice and dissolve; or to reject his advice, ask him to tender his
resignation, and endeavour to find a member of one of the two
Houses to form an administration. My duty was to take the course
which I thought most likely to meet with the approval of the
constituencies.”

3. “The majority in favour of the vote of no confidence was made
up of fifteen members of the Labour Party, who never had any
confidence in Sir Thomas Bent’s Ministry, and 22 former sup-
porters who had lost confidence in it; but who, both at the last
general clection, and apparently still, were opposed to the Labour
Party. "The 25 members who, by voting against the motion, showed
their confidence in the Cabinet, were the most numerous section
in the House. It was obvious that no Leader could form a stable
Government in the Assembly then existing unless he could command
support from two of these sections. ‘The Premier assured me that
his supporters would continue to oppose the Labour Party, and were
not likely to be friendly to those non-Labour members who had
voted against him. I carefully considered Mr. Prendergast’s position
as Leader of the Opposition. The Labour Party, in their attitude
to politics, claim to stand exactly as they did at the last election.
Mr. Prendergast, therefore, with only fifteen followers, could not
command the confidence of the House, unless there had been a
change in the attitude of a considerable number of non-Labour
members towards him, Of this there was no evidence. It would
not have been fair to the Labour Party themselves to have asked
their Leader to form a Ministry, unless I was prepared to allow him
to appeal at once to the electors. And, as I saw no sign that the
constituencies, which had hitherto been so opposed to Mr. Prender-
gast’s Party as to return fifty members against it and only fifteen in
its favour, would like an appeal made to the country made by him,
I did not feel justified in asking Mr. Prendergast to form an Adminis-
tration. I could find no evidence of Mr. Murray having ever been
regarded as a Leader in the House, and nothing had been disclosed
in debate on his motion to show that anything had arisen to give him
that position. The majority which had supported him, though
large, seemed to me entirely formed to carry that one motion; two of
those who voted with him deliberately expressed doubt as to follow-
ing him in anything else; some were well known to be hostile to
the Labour Party, with whose representatives they then voted;



GRANT OF DISSOLUTION IN VICTORIA IN 1908-9 231

others had shown by their speeches that they were divided among -
themselves on the land question, with which it was generally ex-
pected that the Government would shortly deal; and nothing showed
that the Labour Party meant to give him further support.

In my opinion any Ministry formed at that moment by Mr.
Murray could have had no real stability; and I saw nothing to lead
me to think that he, rather than the present Ministry, ought to
appeal to the country at a dissolution.’

4. “T'o sum up’ the evidence before me led me to believe that
even if the constituencies, in spite of the recent by-elections which
were the only clear indications of opinion, and which were in favour
of the Government, did desire a change of Ministry, there was no
proof that they wished for either Mr. Murray or Mr. Prendergast
as Premier—that as there was no apparent probability of either of
those gentlemen being able at that moment to form a stable Govern-
ment, and as I knew of nothing entitling me to invite any one else
to try to do so, I had no reasonable grounds for differing from the
Premier’s view that dissolution was inevitable; that a dissolution at
Christmas time would not increase the popularity of the Govern-
ment, and that, therefore, I should not give the Premier any unfair
advantage, if, in the absence of clear indications of desire in the
country for any other definite leader, or for a policy other than that
which his Government professed, I allowed him to appeal to the
electors.’

5. ‘It was my duty to act in local matters on the advice of the
Ministry, as expressed by the Premier, unless I was prepared to find
other advisers better able than they to conduct His Majesty’s Govern-
ment, or unless I felt that their advice was contrary to the feelings
of the country. I do not believe that I could at that moment find
such advisers, and I felt that if I refused to accept the advice of the
Premier I should be doing so without reasonable certainty of my
action being supported by the constituencies.’?

This memorandum has been referred to in detail because
~ itisof significance asillustrating the technique of a Governor’s
method of exercising his discretion when a dissolution is
requested by a defeated Ministry, at a time when the popular
House does not consist of two parties only, but of three or
more groups, the likelihood of whose co-operation in Govern-
ment 15 a material question. The stated grounds for the
Governor’s action call for some comment.

Y Potes and Proceedings, Legislative Assembly (Victoria), First Session,
1909, pp. 214~15.
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1. The first statement of Sir Thomas Carmichael rejected
- the theory that an existing Ministry possessed an absolute
right to a dissolution. A contrary view was accepted by both
Premier and Governor, viz. that the advice of Ministers
after their defeat ‘must be received with caution’.

2. The second proposition that ‘approval of the consti-
tuencies’ was to be the guiding consideration for the Governor
is very difficult of application because, if a dissolution is to be
refused, no consultation of the constituencies can take place
at all. Further, the electorate, if consulted, will not neces-
sarily, or at all, be expressing any opinion of the Governor’s
action in having accepted advice to dissolve. Modern ex-
perience suggests that, whatever the circumstances which
lead to a dissolution, the electoral verdict will be determined
at least as much by ordinary considerations of rival policy
as by the supposed merits or demerits of the Governor’s con-
stitutional opinions or action. ‘

3. The third statement of the Governor is given at length
in order to illustrate how carefully he considered the possi-
bilities of an alternative Government, which might be able to
stabilize the parliamentary situation. It may be observed
that the Governor did not consult with the leaders of the
parliamentary groups as to the chances of their successfully
forming an administration. This illustrates the danger of
assuming that, in cases where the Monarch or his Dominion
representative has granted a dissolution and there has been
no consultation of other party leaders, there has been no full
consideration of the parliamentary situation. In particular,
why should it be assumed that, when the King granted a
dissolution to Mr. MacDonald in 1924, he did not consider
all the possibilities of an alternative Ministry, just as Sir
Thomas Carmichael did in 1908 Pt

4. 'Lhe fourth statement of the Governor sums up in a
convenient form many of the considerations which led to his
decision.

§. The fifth statement of Sir Thomas Carmichael is some-
what confusing, as suggesting that the advice of Ministers
to dissolve might properly be refused so long as there was
‘reasonable certainty’ of the Governot’s action being ‘sup-

I See ante, pp. 63 and 66.
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ported by the constituencies’. The Assembly had been elected
1n March 1907, so that about half the duration of its normal
life remained. If the Governor refused a dissolution, the con-
stituencies would not, or might not, be appealed to until after
a considerable lapse of time. It is easy enough to understand,
if not to accept, the theory that, when a dissolution is re-
quested, a relevant consideration is that the Ministers who
advise such act will probably be returned to power. But the
~ theory of popular endorsement can hardly apply to a case
where the decision that no dissolution should be granted
‘prevents the possibility either of popular approval or dis-
approval.

4243 5h
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TWO RECENT EXERCISES OF THE POWER OF
DISSOLUTION IN THE COMMONWEALTH

INCE the Imperial Conference of 1926 there have been
two dissolutions of the House of Representatives which
should be considered. ,

In September 1929 the Prime Minister, Mr. Bruce,
obtained a dissolution from Lord Stonehaven. The latter was
informed by the Prime Minister that, in Committee of the
House, the Maritime Industries Bill, which altered the
existing system of Commonwealth industrial arbitration in
certain respects, had been amended by a vote declaring that
the Bill should not be brought into operation until submitted
to a referendum or an election. Mr. Bruce pointed out to the
Governor-General that:

“T'he Constitution makes no provision for a referendum of this
description, and the Commonwealth Parliament has no power to pass
effective legislation for the holding of such a referendum. The
Government is, however, prepared to accept the other alternative,
namely, a general election.’?

The Prime Minister’s request for a dissolution then pro-
ceeded:

‘I therefore formally advise Your Excellency to grant a dissolu-
tion of the House of Representatives, and I now inform you that
I propose to ask Parliament for the necessary financial provision to
carry on the public services until after the election has been held.’2

The Prime Minister’s memorandum dated September
11th, 1929, was replied to by Lord Stonehaven on the follow-
ing day, Hesaid that he ‘had carefully considered the question
which it (the letter) raises’,3 noted the proposal to ask for
supply, and concluded: ‘In view of this assurance I accept
the advice tendered by you.’+

The existing parliamentary situation was as follows. Par-
liament was but ten months old. Mr. Scullin, the leader of

v Commonwealth Parliamentary Debates, Sept. 12th, 1929, p. 873.
2 Ibid. 3 Ibid., pp. 873—4. ‘ 4 Ibid:
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the Labour Opposition, said that the Prime Minister ‘has
accepted a grave responsibility in advising the Governor-
General to dissolve it, and His Excellency a grave responsi-
bility in accepting the advice’.! The Government had been
defeated because a number of its supporters took the view
that the Government possessed no electoral mandate for the
proposed legislation. Under the circumstances it was highly
improbable that Mr. Scullin, the Labour leader, could have
formed a Ministry which would have been able to carry on
in the House of Representatives. Neither the Prime Minister
nor the Governor-General, so far as their correspondence
discloses, paid any attention to the ‘parliamentary situation’
in the older sense of the doctrine that the House should be
exhausted before a dissolution is granted. But it should be
pointed out that the form of the amendment carried by the
House of Representatives itself suggested a submission of the
Bill to the people, either at a referendum or at a general
election. In the circumstances the House could properly be
regarded as having not only authorized, but invited, its own
dissolution, especially as the Bill had previously been de-
clared by the House to be an urgent measure. The precedent
is very special in character, and no general inference can
safely be drawn from it.

The next precedent to which attention should be called is
the dissolution of the House in November 1931. Mr. Scullin
was then Prime Minister, being supported by the majority

_of the Labour party. A separate group of Labour members
from New South Wales, led by Mr. Beasley, was, at the time,
aCting independently of the Government, and giving general
support to the financial proposals of Mr. Lang, the New
South "Wales Labour Premier.2 Mr. Beasley moved the
adjournment dishe House of Representatives in order to dis-
cuss the method sHopted by the Government in selecting
men for employmat under the terms of a Federal grant for
unemployment ré;zf, The motion was directed towards the
holding of an 1n4yry, by Select Committee or otherwise, as
to the allegatiortizat discrimination was being exercised by
the Governmenagainst those unemployed persons who were
supporters, not { she Federal, but of the New South Wales,
I Ibid, pos 2 Cf. ante, p. 157.
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Labour organization. The then Federal Treasurer, Mr.
Theodore, dismissed the allegation as ‘puerile’. But the
Prime Minister, in his speech, said that ‘if Honourable
members wished to take the business of the House out of the
hands of the Government they can have an election’.r The
motion for adjournment was carried by a majority of five
votes. The Prime Minister, on November 26th, informed the
Governor-General that the adjournment motion was carried
‘by a combination of the Nationalist party, the Country party,
and the group led by Mr. Beasley’.2 He then asked the
Governor-General (Sir Isaac Isaacs) to grant a dissolution of
the House of Representatives.

The Governor-General granted the request in a communi-
cation made-on November 26th. He stated that ‘in view of
the present constitutional position of the Governor-General
of a2 Dominion, as determined by the Imperial Conference
of 1926, confirmed by that of 1930’3 it was his duty to
accept the advice tendered.4+ He then proceeded to state two
separate grounds for his decision.

First of all, the Governor-General said,

‘For the principles upon which I act, I make reference to various
works by Professor Berriedale Keith, in which passages occur

relating to the duty of a Governor-General in such a case as the
present.’s

One of the passages from Keith referred to by the Governor-
General, which contained the referenceé to Mr. Asquith’s
‘obvious . . . decline in mental power’ has been mentioned
earlier in this work. So far as Keith asserted in unqualified-
terms that neither the Sovereign nor his representative was
endowed with any discretion to refuse a dissolution—hjis
assertion has already been analysed and criticized.

But, in considering whether the grant ofa dissolution by
Sir Isaac Isaacs was justified, the most sighificant passage in
the Governor-General’s memorandum o1 the question is the
last sentence, which suggests that, apar'.from the general
principles adopted since the Canadian crils of 1926,

‘there are considerations in the known circumiances which tend to

Y Commonwealth Parliamentary Debates, vol. 13 Nov. 25th, 19371,
p. 1899. 2 Ibid., p. 1926. 3 Ibid.

4 Ibid. 5 Ibid. & Aute, pp. 4, 66.

/
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support the acceptance of the advice tendered to me. They are such
as the strength and relation of various parties in the House of Repre-
sentatives and the probability in any case of an early election being
necessary.’t

The factors in the parliamentary situation not already
referred to were that the House of Representatives had run
two years of its normal period of three years, that, in any
event, it was necessary that an election for eighteen of the
thirty-six senators should be held early in the year 1932, and
. that it was agreed on all sides that, in order to prevent waste
of public money, the House of Representatives should be
elected at the same time as the Senators. In all the circum-
stances the Governor-General felt able to infer that no
alternative Ministry was reasonably possible.

Whilst, therefore, it is quite impossible to say that the
Governor-General’s action was not warranted, he would cer-
tainly have been justified in getting in touch with the other
party leaders, including Mr. Beasley, particularly as the latter
disclaimed any intention of doing more than forcing an
inquiry into a subordinate aspect of Government adminis-
tration. The Governor-General’s failure to take these steps
cannot be imputed to him as error, particularly in view of the
grave lack of certainty as to the constitutional position. An
unfortunate aspect of the precedentis the Governor-General’s
expressed reliance upon an opinion which so unfairly attacks
a great Prime Minister and constitutional authority.?

* Ibid., Nov. 26th, 1931, p. 1927.
2 Lord Oxford and Asquith. See an#, pp. 4, 66, 236.
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TWO OLDER PRECEDENTS AFFECTING THE -
GOVERNOR’S POWER OF DISMISSAL

N 1848 the Governor of Cape Colony, Sir Bartle Frere,

dismissed the Molteno administration, after a prolonged
dispute had arisen in relation to the m1htary authority
exercisable by the Governor. At the time the Colony was
threatened with a Kaflir outbreak. The Premier advised the
withdrawal of the Imperial troops from the Colony, and was
of opinion that the Colonial forces should be under the control
of Ministers. Further, a member of the Ministry was actually
appointed to take charge of the forces. The Governor asserted
that, as Commander-in-Chief, he could not be stripped of
his individual responsibility for the military situation; and he
expressed the opinion that it would be utter madness for him
to accept Ministers’ advice to send away the Imperial troops,
and to depend entirely upon the Colonial forces to suppress
rebellion. Ministers ignored the protest, and proceeded to
direct certain military operations, and make certain military
appointments without the Governor’s approval. Finally, on
February 2nd, 1878, the Ministers were dismissed. In March
1878 a dispatch from the Colonial Secretary pointed out that
the Governor also occupied the position of Queen’s High
Commissioner in respect to territories adjacent to Cape
Colony, and that these territories were also threatened with
invasion by hostile tribes. In these circumstances the Colonial
Secretary stated that:

‘In civil matters lying entirely within the Cape colony, I desire
of course that the responsibility of your ministers, for the time being,
should'be as full and complete as in other Colonies under the same
form of government, but in affairs such as those in which you have
recently engaged, your functions are clearly defined by the terms
of your commission,’

The new Premier, Mr. Sprigg, readily accepted responsi-
bility for the Governor’s action in dismissing his predecessors,

! 'Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 383.



THE GOVERNOR’S POWER OF DISMISSAL 239

and, upon the meeting of the Assembly, the action of the

Governor was endorsed. Mr. Merriman moved a resolu-

tion directed against the Governor, but the latter relied upon
‘the constitutional power of the governor to inform ministers that
they have lost his confidence, and to summon other ministers to
office, subject to the necessity of their securing the support of
parliament’.!

This is an interesting precedent. The Conservative party
held office in England. The Secretary of State, in dealing
with the Governor’s first Report, said that it was

‘of the first importance that the earliest possible opportunity should

be taken of affording such full explanations to your parliament as

may enable a clear and impartial judgment to be formed upon the
course adopted’.2

Precisely the same condition—that of parliamentary sup-
port—was emphasized by Governor Frere himself in his own
dispatch of May 1878. In the final Report the Governor re-
ferred to his having taken ‘the extreme step’,3 but considered
that he had not trespassed beyond

‘what, in the estimation of the colony and its representatives, was

necessary to uphold the authority of the Crown . . . when circum-

stances did not admit of an immediate appeal to the parliament of
the colony’.4

The period which elapsed between Mr. Molteno’s dismissal
and the meeting of the Assembly was three months.

The case should be carefully distinguished from those
cases in which the Ministers who are dismissed not only
possess, but are reasonably certain of retaining, the confidence
of the existing Assembly. Governor Frere’s action is occa-
sionally relied upon as establishing a very general principle,
but all it seems to show is that, under such special circum-
stances as existed in 1878, especxally when Parliament is in
recess, 2 Governor may even dismiss Ministers and assume
primary responsibility for a grave military decision, providing
that his action is approved by the Assembly after it meets.
The action of dismissing Ministers in such special circum-
‘stances, though admittedly quite outside the ordinary domain

* Ibid,, p. 387. 2 Ibid., p. 383.
3 Ibid., p. 387. 4 Ibid.
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of constitutional practice, does not involve so violent an
exercise of the prerogative as where the legal power of dis-
missal is exercised against a Ministry although it is quite
certain that the Governor’s action would be immediately
repudiated by Parliament. In the latter case, one grave act
of personal prerogative must necessarily be followed by an
even graver—dissolution must follow upon dismissal.

2. A very important case of the exercise of the power of*
dismissal was the Canadian constitutional crisis in 1878,
when Lieutenant-Governor Letellier (of the Province of
Quebec) dismissed the De Boucherville Ministry. Accord-
ing to T'odd the Lieutenant-Governor was aggrieved because
his recommendations on public affairs had not received proper
consideration from Ministers, and the latter, both in regard
to administration and legislation, acted not only against the
Licutenant-Governor’s will but often without his know-
ledge.t The Lieutenant-Governoralso believed that Ministers
hadyielded to pressure exerted by members of the Legislature
in order to procure the expenditure of public money upon
the construction of certain railways. The leader of the Oppo-
sition, M. Joly, was commissioned to form an administration.
He was unable to do so; supply was refused by the Assembly
by a majority of 32 to 13, and M. Joly at once applied for a
dissolution, which was granted. The new Assembly met in
June 1878, parties were evenly balanced, but the Joly ad-
ministration gradually increased in strength and continued to
carry on the Government.

The Conservative party of Canada immediately identified
itself with the cause of M. De Boucherville, and, ultimately,
when the Executive Government of the Dominion became
Conservative in character (the Prime Minister being Sir John
Macdonald), it dismissed the Lieutenant-Governor of Quebec
from office, after the proposed action had been referred by
the Governor-General of Canada (the Marquis of Lorne) to
the Colonial Office.

‘The course of events is important to trace. ,.

(a) No resolution hostile to M. Letellier was carried by
the Quebec Assembly.

() The Lieutenant-Governor of a Canadian Province is,

Y Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 6o1.
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under section 8 of the British North America Act, an officer
appointed by the Governor-General in Council. By section
59 he holds office during the pleasure of the Governor-
General, but is not removable within five years of his appoint-
ment except for ‘cause assigned’ to be communicated in
writing to the Canadian Senate and House of Commons. It
is well established that, whilst holding office, the Lieutenant-
Governor ofa Canadian Province isas much the representative
of the Crown for Provincial purposes as the Governor-General
is for Dominion purposes.!

(¢) A petition was addressed to the Governor-General in
Council by members of the dismissed De Boucherville Minis-
try, praying for the dismissal of the Lieutenant-Governor.

he Governor-General forwarded the petition, together with
statements of their respective cases by the petitioners and
M. Letellier, to the Senate and House of Commons of
Canada. At this time the Conservative party was in a majority
in the Senate, but in a minority in the House of Commons,
Sir John Macdonald being leader of the Opposition.

(@) In April 1878 Macdonald moved a resolution that
the action of Letellier in dismissing his Ministers was sub-
versive of the principles of responsible Government. The
motion was negatived. :

(¢) Simultaneously the Conservative leader in the Senate
moved a similar motion which was carried.

(f) A dissolution of the Dominion Parliament led to the
“formation of a Conservative Government under Macdonald.
The Parliament assembled in February 1879. An ordinary
member of the House moved a motion identical in terms with
Macdonald’s motion which had been defeated in the last
Parliament. On this occasion the motion was carried by a
large majority. ,

(2) Macdonald then informed the Governor-Genaral (the
Marquis of Lorne) that ‘the usefulness of M. Letellier, as
lieutenant-governor of Quebec, was gone’.2 Ministers re-
commended his removal from office, the Governor-General
objected, and it was agreed to refer the matter to the British
Government for an instruction.

I See ante, pp. 203—4.

2 Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 604.
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(%) Memorandawere forwarded to the Imperial authorities
from Dominion Ministers, and also from M. Letellier. M.
Joly, the Quebec Premier, proceeded specially to England
to watch the interests of the Province, and a Dominion
Minister also visited London. M. Joly suggested a reference
of the question to the Judicial Committee of the Privy Council,
but the Secretary of State for the Colonies would not agree.

(1) Ina dispatch dated July 3rd, 1879, the decision of the
British Government (then Conservative in character) was
announced to the effect that

‘Her Majesty’s Government did not find anything in the circum-
stances which would justify him [i.e. the Governor-General] in
departing in this instance from the general rule, and declining to
follow the decided and sustained opinion of his ministers, who are
responsible for the peace and good government of the dominion to
the parliament, to which [according to the 59th scction of the
statute] the cause assigned for the removal of a licutenant-governor
must be communicated.’t

The dispatch also pointed out that the application to the
Colonial Office for instructions was approved because the case
was exceptional in character, but it stated that the rule gener-
ally applicable was that ‘whatever affects the internal affairs
of the Dominion should be dealt with by the government and
parliament of Canada’.? The dispatch stated further that,

‘there can be no doubt that the lieutenant-governor of a province

has an unquestionable constitutional right to dismiss his ministers,:

if, from any cause, K fecls it incumbent upon him to do so. In the
exercise of this right, as of any other of his functions, he should, of
course, maintain the impartiality towards rival political parties which
is essential to the proper performance of the duties of his office; and,
for any action he may take, he is [under the 59th section of the

British North America Act] directly responsible to the governor-
general.’3

The “dispatch also suggested that the Governor-General
should ask his Ministers to review their proposed action,
having regard to the long interval which had elapsed since
the dismissal. In July 1879 the Governor-General made this
request to his Ministers, and emphasized that the Lieutenant-

Y Todd, Parliamentary Government in the British Colomies (2nd ed.),
pp- 606-7. 2 Ibid., p. 606. 3 Ibid., p. 606.
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Governor’s action had the support of the Legislature of
Quebec and of M. Joly, ‘the Minister who is by constitu-
tional practice responsible for the action of the lieutenant-
governor’.! But the Macdonald Ministry repeated their
former advice to the Governor-General, and on July 24th,
1879, M. Letellier was removed from his office. The ‘cause
assigned’ under section 59 of the British North America Act
was that ‘after the vote of the house of commons . . . and that
of the senate . . . M. Letellier’s usefulness as a lieutenant-
governor was gone’.2
This precedent was rightly regarded by Todd as of very
- great 1mportance He emphasized that it required careful
~ examination ‘lest it should seem to justify dominion inter-
ference in provincial affairs under unwarrantable circum-
stances’.3
Further, Sir John Macdonald, during the course of his
criticism of Governor Letellier, asserted that
‘In England the power of dismissal of a government having the
confidence of parliament is gone for ever, and that, if it is gone
there, it ought never to have been attempted to be introduced in a
colony under the British Crown.’+
This assertion of Sir John Macdonald aroused Todd’s in-
dignation. He thought it was an ‘ill-considered declaration’
and had ‘no warrant either in theory or practice’. Todd in-
sisted that ‘one of the reserve powers of the Crown’ was
‘the right of appeahng, at all times, from a mmlstry, strong (it may
be) in the possession of the confidence of the existing parliament,
to the electorate, whose decision must ultimately prevail.’s

Todd argued that such was the position in England, and
it was ‘equally true of the powers of a Governor in the
colonies of Great Britain’.6 Now this partof ‘Todd’s comment
was in direct line with the dispatch of the Colonial Secretary
which asserted the ‘unquestionable constitutional right’ of a
Governor to dismiss his Ministers. Todd went further, how-
ever, to declare that

‘it is the bounden duty of a governor to dismiss his ministers, if he

~ believes their policy to be injurious to the public interests, or their

I Ibid, p. 607. 2 Ibid., pp. 607-8. 3 Ibid., p. 608.

# Ibid., p. 614 (Sir John Macdonald’s Speech April 11th, 1878)
5 Ibid., p. 615. 6 Ihid.
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conduct to be such, in their official capacity, that he can no longer
act with them harmoniously for the public good.’t

I italicize the words ‘bounden duty’ which were (as is noted
elsewhere) frequently used in the official communications of
Governor Game to the Premier of New South Wales in May
1932.2 Todd went on to contend that the one condition of
such action on the part of a Colonial Governor was that the
latter should be assured that he can replace the dismissed
Ministers by others

‘who will be acceptable to the country and to the assembly, as well

as to himself, and who will be prepared to assume full responsibility

for his act in effecting the change of government.”

Now the general propositions of Todd went far beyond
the ‘constitutional right to dismiss’ referred to in the dispatch
of the Colonial Secretary. To make the Governor’s personal
belief that the policy of Ministers is against ‘the public
interests’ or ‘the public good’ sufficient justification for dis-
missing Ministers possessing the confidence of the popular
Assembly is to sacrifice all pretence of responsible or parlia-
mentary Government to the opinion and (very possibly) the
prejudice of a single individual.

Todd strongly criticized the action of the Conservatives
who procured the removal of the Lieutenant-Governor, but
he agreed that the arguments of their opponents—that a
Lieutenant-Governor was ‘irresponsible for acts performed
within the legitimate sphere of the duties prescribed to him
by the British North America Act'4—an argument advanced
by M. Letellier himselfs—was quite erroneous, and-that such
an officer could not divest himself of responsibility to the
authority which had the right to appoint him. Todd also
agreed that the removal of a Provincial Lieutenant-Governor
was not a matter for the Governor-General personally, but
for the Governor-General in Council, and that the advice of
Dominion Ministers would be decisive.

Todd strongly attacked the action of the Macdonald
Ministry in relying upon the resolutions of the Dominion

Y Todd, Parliamentary Government in the Britisk Colonies (2nd ed.), p. 616,
* See ante, Chap. XIX.

 Todd, Parliameutary Government in theBritish Colonies (2nd ed.), p. 616.
4 Ibid,, p. 608. 5 Ibid.
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- Houses of Parliament, and contended that the passing of such
resolutions was outside the proper functions of either House.
He concluded that the action taken for the removal of the
Lieutenant-Governor was

‘at variance with constitutional law and precedent, as well as con-
trary to the spirit and intent of the British North America Act;
inasmuch as it was initiated by parliament and not by the executive
government, and did not set forth the particular acts of misconduct
for which his removal was deemed to be necessary.’t

Todd’s advice was ‘to deprecate any reliance upon it (the
case) as a precedent for future guidance’,? because of the
strictly party attitude taken throughout the dispute both by
the Conservatives and by their opponents.

Todd did not fail to note that, in the circumstances,

‘if any just cause of offence or complaint had arisen out of the con-
duct of Lieutenant-Governor Letellier towards his late ministers,
the legislative assembly of the province were competent to afford
redress . . . but, by the dissolution of the legislature which ensued,
the electoral body of the province ratified the action of M. Letellier,
and upheld him in the exercise of his lawful prerogative.’s

Keith, in dealing with this precedent# rather side-tracks
it into a discussion of the doctrine that an incoming Ministry
should accept responsibility for a Governor’s action either
in refusing to act on the advice of the Ministry’s prede-
cessors, or in dismissing such predecessors from office. He
suggested that it would be more in accordance with the reality
of the constitutional situation in the Dominions if ‘a Ministry
in fact should be held responsible for what it actually does,
not for what it does not do’.s

But the case of M. Letellier has implications of a far more
important character. The outcome of the long dispute was
that a Provincial Lieutenant-Governor, never convicted of
having broken any constitutional rule or undertaking, was dis-
missed from office by the authority lawfully entitled to exer-
cise such power. This meantlittle short of disgrace. Further,
the ruling of the Colonial Office, though general in its terms,

L Ibid.; p. 614. 2 Ibid., p. 616. 3 Ibid., p. 620.
* A.B.Keith, Responsible Government in the British Dominions (1g28),vol.i,
Pp. 126—30. . 5 Ibid,, p. 130.
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asserted the right of a Lieutenant-Governor to dismiss his
Ministers. By whatever motives he was inspired, all that
Letellier did was to dismiss his Ministers, taking care to
comply with the practice that other Ministers should be
found ready to accept responsibility for the act of dismissal.
Further, the dissolution of Parliament which he granted
brought an Assembly into being which could be regarded as
having ratified what was done.

Todd is more than justified in emphasizing the party
atmosphere in which the whole of the constitutional conflict
was waged. It seems probable that, although the Canadian
Dominion Ministry had the right to advise the removal of
Letellier, it was the coincidence of a Conservative Govern-
ment’s holding power in England and in the Dominion at
the same time which proved fatal to Letellier. The Governor-
General himself held a very strong opinion that Letellier
was being unjustly treated, yet the Colonial Secretary almost
rebuked him for not having acted upon Ministerial advice
and for even referring the dispute to London. It may be
conceded that Sir John Macdonald was satisfied that Letellier
had abused the office of Lieutenant-Governor for the purpose
of assisting the Quebec Liberals, and that an arbitrary exercise
of authority was dangerous to accepted doctrines of respon-
sible government. A close study of the case shows that the
real ground of Letellier’s removal from office was his original
dismissal of the De Boucherville Ministry, but this ground
was not that assigned by the Dominion Ministers in the
Order in Council required by the British North America
Act. The real reason for dismissal was deemed invalid by
the Secretary of State, so far as an opinion can be gathered
from his dispatch: and, if the matter can be considered ex
post facto, the electors of Quebec could be regarded as having
not censured, but endorsed, the Lieutenant-Governor’s action

“in dismissing his Ministers.

The precedent shows that, where acute party differences
exist, it 1s impossible for a Governor to take the responsibility
of dismissing a Ministry possessing the confidence of the
popular House without being regarded as a partisan by the
party to which the Ministers belong. It is almost certain
that such party will attack and upbraid the person who has
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brought into effective operation a prerogative usually re-
garded as having fallen into desuetude.?

The Letellier case also shows that the immediate electoral
verdict, supervening upon theact of dismissal and dissolution,
will not necessarily be accepted by defeated Ministries as
an endorsement of the Governor’s action; and that there may
be attempts to recall or dismiss a Governor who has been
regarded, by partisans, as having played the role of a partisan.

The case is thus anticipatory, in one sense, of the action
taken by Mr. de Valera in 1932 when, fearing action of a
hostile character from the then Governor-General of the
Irish Free State, he assumed the initiative himself, and pro-
cured the appointment of a nominee of his own as Governor-
General.

It also illustrates the weakness—in actual practice—of
Todd’s theory under which it becomes the ‘bounden duty’
of a Governor under certain circumstances to dismiss Minis-
ters holding office with a definite majority in a popular
Assembly. Although the documents in the Letellier case do
not show that Letellier was constitutionally wrong in his
original action of dismissal and dissolution, and strongly sug-
gest the contrary, it was undoubtedly because of his original
action that he was removed from office.

In considering the full implications of the Letellier case,
it has to be remembered that the removing and appointing
authority in relation to the office of Lieutenant-Governor of
a Province was the Dominion Government of Canada itself.
The case is different in the Australian constitutional system,
where the Federal Government has no concern whatever
with the office of Governor of the Federated States.

It is now definitely established that, so far as the Governors-
General are concerned, those responsible for the appointment
are the Ministers of the self-same constitutional unit iy which
the Governor-General acts. The McNeill-De Valera pre-
cedent shows that the same rule will also apply to the dismis-
sal of a Governor-General. The general practice in reference
to Governors-General has not yet been formally recognized in
the States of Australia. If and when it is recognized in such
constitutional units, 2 Governor who dismisses Ministers and

* Cf. ante, Chap. XIX, also p. 152.
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dissolves the Parliament in which their party is in control
will have to face the danger of his own removal from office
provided the party which he has deprived of office secures
the reins of Government. The Letellier case illustrates the
intensity of feeling between Conservatives and Liberals so
long ago as 1879. There is every indication that to-day party
feeling is even more intensified. The only real alternative
to such actions of reprisal will be the declaration and en-
forcement of what are still, in many respects, disputable and
disputed rules of constitutional practice.



XXVII1

TODD’S GENERALIZATIONS AS TO THE
RESERVE POWERS OF DISMISSAL AND
DISSOLUTION

THE historical importance of Todd’s conclusionsas to the
constitutional position of a Colonial Governor is great.
His work has played an important role in the development
of colonial self-government. From the particular instances
which he cites, it is not easy to make any very definite
generalizations. But Todd boldly generalized as to the con-
stitutional practice, and his propositions require some atten-
tion. They may be stated as follows: ,

1. Although Ministers possess the confidence of the
popular Chamber, the Governor may decline to act upon
their advice

‘if at any time he should see fit to doubt the wisdom or the legality
of advice tendered to him, or should question the motives which
have actuated his advisers on any particular occasion—so as to lead
him to the conviction that their advice has been prompted by corrupt,
partisan, or other unworthy motives, and not by a regard to the
honour of the Crown or the welfare and advancement of the com-
munity at Jarge.’

It will be observed that this rule, if acted upon, would
almost completely destroy the reality of self-government in
a Dominion or Colony. For it would enable the Governor
to decline to act upon advice merely because, inter alia, he
attributes unworthy motives to those Ministers who hold
office. It is clear that no self-respecting Ministers could
accept office if such a condition of affairs were to obtain.

2. If Ministers do not modify or abandon the policy or
proceeding disapproved by the Governor, the Governor may
dismiss them from office. This

‘reserved right of dismissing a ministry must be determined by

himself, with due regard to the gravity of the proceeding, and to

the responsibility it would entail upon him to the Crown.’2

Y 'Todd, Parliamentary Government in the British Colonies (2nd ed.),
pp- 816~17. 2 Ibid., p. 817.

4243 xk
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‘This proposition is clearly unsound to-day because its
validity is bound up with Todd’s first proposition.
3. Thereasons for the Governor’s action should be capable
of being explained and justified by an incoming administra-
tion to the local Assembly,* such administration being

‘willing to accept entire responsibility to the local parliament for
any acts of the governor which have been instrumental in occa-

sioning the resignation or effecting the dismissal of the outgoing
Ministry.’?

4. The Governor may insist upon the dissolution of an
existing Parliament contrary to the advice of Ministers, if
he can procure other Ministers to accept responsibility, and
if ‘he has reasonable grounds for believing’ that the appeal
to the electorate will result in ‘an approval by the new As-
sembly of the policy which, in his [i.e. the Governor’s] judg-
ment, rendered it necessary that a dissolution of Parliament
should take place’.3

There is a good deal in the precedents collected by Todd
to warrant this statement; but the constitutional position
which results is unsatisfactory unless more adequate safe-
guards attend the Governor’s action.

5. A Governor has a ‘constitutional discretion’ to decide
as to the expediency or otherwise, upon grounds of public
policy, of granting a dissolution to a Ministry, but it is not
a legitimate use of the power to resort to it when there 1s no
important political question directly in issue, and merely in
order to maintain existing Ministers in office.+

Here, again, too much is left to the Governor’s decision
upon what are really questions of fact and opinion. What
is ‘expedient’? What grounds of ‘public policy’ are to be
recognized? Who is to determine the sufficiency of the
‘political question’? Who is to decide the motives of
Ministers ?

6. Todd also included in the discretionary powers of the
Governor a right to refuse assent to Bills passed by the
Legislature. He was of opinion that, even in Britain, ‘it is
- a fundamental error to suppose that the power of the Crown

Y "Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 817.
2 Ibid. ' 3 Ibid., p. 818. 4 Ibid., pp. 773—4.
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to reject laws has . .. ceased to exist’,! merely because the
practice of veto has fallen into disuse. And he asserted that
the power of a constitutional Governor in a Colony ‘is greater
practically than that of the Sovereign’ in England, and that

‘every statesman conversant with colonial politics is aware that in
a colony very many occasions will arise where the prerogative of the
Crown would need to be exercised under circumstances which would
not necessitate, and perhaps would not justify, a similar procedure
in England.’2

It has, of course, to be emphasized that Todd’s opinions
were expressed about a half-century ago, and were fairly
_ well warranted by the terms of many of the dispatches for-
warded from time to time to the then Colonies, and ultimately
made available to the public.

Elsewhere we have quoted official Colonial Office rulings
as to the existence of gubernatorial discretion. And the real
basis of the supposed necessity for the reserved powers of
the Crown’s representative is to prevent the danger pointed
out by Russell in 1839 in his dispatch to Sydenham, that

‘every political constitution in which different bodies share the
supreme power is only enabled to exist by the forbearance of those
among whom this power is distributed. In this respect the example
of ‘England may well be imitated. The sovereign using the prero-
gative of the Crown to the utmost extent, and the House of Com-
mons exerting its power of the purse, to carry all its resolutions into
immediate effect, would produce confusion in the country in less
than a twelvemonth. So in a Colony.’3

~ When Lord Carnarvon was Colonial Secretary, a dispatch
of November 20th, 1866, to Sir G. F. Bowen, Governor of
Queensland, contained the following statement:

‘In practice, no doubt, the sovereign, if he disapproved of a
measure introduced by his ministers, would have the conssitutional
right to dismiss them; but whether he would choose to exercise this
right would depend upon other constitutional considerations bearing
on the expediency of a change of ministers.’

T Ibid., p. 155. ‘ % Ibid., pp. 679-80.
3 Kennedy, Documents of the Canadian Constitution (1759-1915), (1918),
Pp. 523~4.
_* Todd, Parliamentary Government in the Britisk Colonies (2nd ed.), p. 631.
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Similarly, in March 1862, the Duke of Newcastle, when
Colonial Secretary, senta dispatch to the Governor of Queens-
land, laying down the rule that

‘in matters of purely local politics he [the Governor] is bound,
except in extreme cases, to follow the advice of a ministry which
appears to possess the confidence of the legislature. But extreme
cases are those which cannot be reduced to any recognised principles,
arising in circumstances which it is impossible or unwise to antici-
pate, and of which the full force can, in general, be estimated only
by persons in immediate contact with them.’t

Both these dispatches of the sixties were certainly capable of
an interpretation which suggested a far greater discretionary
power than was contemplated by their authors, having in
view the particular matters under consideration at the time.
But subsequently there has been a recognition first of the
expansion of Colonial self-government, and finally of a special .
Dominion status which cannot be reconciled at all with the
earlier precedents, evenif they areinterpreted as being limited
to the facts of the particular dispute.

Lowell, writing 1n 1908, was of opinion that the Governor’s
position ‘is still a delicate one that may _require much sound
judgment and tact’, but, on the whole, he summed up the
situation by stating that ‘the Governor, although as yet at
some distance, is taking more and more the position of the
English King’.2 Like most definitions of the subject, this
is incomplete. ‘More and more’ is a vague phrase, and the
exact position as to the reserve powers ‘of the English King’
is by no means fully ascertained.

I Todd, Parliamentary Government in the British Colonies (2nd ed.), p. 630.
% Lowell, Government of England (1914), vol. ii, p. 404.
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LEADING TEXT WRITERS ON THE RESERVE
POWER OF THE CROWN

1. TODD

ODD himself is an authority who may always be cited

by those who at any time desire to assert the ‘constitu-
tionality’ of the Sovereign’s retaining and exercising wide
reserve powers. Todd’s work on Parliamentary Government
in England was referred to with approval by Anson in his
Law and Customs of the Constitution, when published in
1892,

Todd’s attitude to the precedent of 1784 is, on the whole,
one of approval of the dismissal of the Coalition, but he
stresses the fact that Pitt’s ‘acceptance of responsibility’ for
the removal of his predecessors regularized the King’s own
‘irregular acts’ in intriguing to deal with the India Bill in the
House of Lords to secure its rejection. Todd quoted Lord
Campbell’sapproval of the King’s conduct in the emergency.?

Spencer Walpole also contributed a valuable note upon
the point, asserting that:

‘In the present day, no monarch would even venture on parting
with a ministry which retained the confidence of the House of
Commons: The dismissal of the Melbourne Ministry in 1834 was
the last, and will probably remain the last, example of such an exer-
cise of the prerogative. . . . The fact that [in 1784] the country
ultimately adopted the views of the sovereign should not blind the
student to the true constitutional objections to the -sovereign’s
conduct.’2

This point of Spencer Walpole—that the electoral verdict
should not be regarded as necessarily determining the ques-
tion of the correctness of the Sovereign’s act—is valuable,
but continually lost sight of. Of course, if Dicey’s statement
of general principle were accepted, the vote of the electorate
would of itself furnish a final and complete justification for
the exercise of the prerogative.

! Todd, Parliamentary Government in England, vol. 1 (ed. Walpole),
pp-62—3 (note 1), z Ibid.
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William I'V’s dismissal of Melbourne is regarded by Todd

as

‘an instructive illustration of the effects of the Reform Act, in
diminishing the ascendant influence of the crown. In George I1I’s
time the dismissal of a ministry by the king, and the transfer of his
confidence to their opponents—followed by an appeal to the country
—would certainly have secured a majority for the new ministers.’?

"This last comment of Todd approaches the reality of the
matter. For in the situation which faces the electors after an
exercise by the Sovereign of the extreme prerogative, the
latter is supposed to be committed to one of the parties. As
the defeat of the Ministers upon whom the Sovereign has
seemed to bestow his personal preference and favour may,
and probably will, be regarded as a rebuff, every doubtful
elector will tend to have his doubts resolved for him by his
sentiment of loyalty and affection to the Monarch.?

Todd asserts that the Sovereign’s power to dissolve ‘may
properly take place in four circumstances’, viz. (1) After the
dismissal of Ministers by the Sovereign, as in 1784, 1807,
and 1834. (2) On account of disputes between the two
Houses. (3) In order to ascertain popular opinion in rela-
tion to any important act of the Executive Government if
‘some question of public policy’ creates a dispute between
Ministers and the Commons. (4) “Whenever there is reason
to believe that the House of Commons does not correctly
represent the opinions and wishes of the nation.’3

The last instance of Todd does not seem to be distin-
guishable from the first, because Todd limits its application
to cases analogous to the dissolution granted to Pitt in 1784,
when the Coalition still had the support of a majority of the
Commons. Both the first and fourth cases of Todd assume
that the Sovereign has dismissed Ministers at a time when
they possess the confidence of the Commons. The case where
Ministers and the Commons differ is covered by the third
example, and, as to this, Todd is really guarding against the
notion that the Ministers for the time being are at all times

Y "Todd, Parliamentary Government in England, vol. i (ed. Walpole), p. 74.

2 See ante, p. 106.

3 'Todd, Parliamentary Government in England (ed. Walpole), vol. ii,
p. 126.
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entitled to a dissolution, because not only does he limit the
occasions, but he also insists that ‘the prerogative of dissolu-
tion should be exercised with much discretion and for-
bearance’! and that ‘it must be clearly approved by the-
Sovereign afterall the circumstances shall have been explained
to him, and he shall have duly considered them’.2

Todd adds that when the Sovereign is asked to dissolve, he

‘ought by no means to be a passive instrument in the hands of his
Mnisters; it is not merely his right, but his duty, to exercise his
judgment in the advice they may tender to him. And though by
refusing to act upon that advice he incurs a serious responsibility 1f
theyshould in the end prove to be supported by public opinion, there
is perhaps no case in which this responsibility may be more safely and
more usefullyincurred than when the ministers ask to be allowed to
appeal to the people from a decision pronounced against them by
the House of Commons.’s

Keith, who at one stage took a very different view, now
agrees that ‘even the Crown in the United Kingdom is not
merely an instrument in ministerial hands’.4

As has been shown,5 Keith’s hand was forced by the very
lmportant discussion in the Canadian House of Commons
after the Mackenzie King crisis of 1926. He now states,

in reference to the King as well as to the Governor-General,
that:

‘It is obvious that only one dissolution can be asked for by the
same ministry within a limited period; if it fails to secure a majority
at a dissolution, it cannot imitate continental practice and endeavour
to secure a complacent legislature by a series of dissolutions . . . but
it may be hoped that neither in the Dominions nor the United

Kingdom will any Government venture to disregard the result of
an election.’

With these opinions that the discretionary power of the
Sovereign has not vanished may be contrasted the opinion of
Gladstone, who asserted that, under the British Const1tut1on

T Ibid. p. 127. 2 Ibid., p. 128.
3 Ibid., pp. 127-8 (quoting Wellington in Peel’s Memoirs, vol. i,
p. 300). The italics are mine.
* A. B. Keith, T4e Constitutional Law of the British Dominions (1933),
p- 139. 5 See ante, Chap. VIL
8 A. B. Keith, T4e Constitutional Law of the British Dominions (1933),
pp. 150-1I.



256 LEADING TEXT WRITERS ON THE

the proper sphere of the Sovereign’s action was reduced to
that of influence, so that all modern constitutional arrange-
ments ‘completely shielded the Sovereign from personal re-
sponsibility’ whilst the advisers of the Crown bore ‘undivided
responsibility’.r It is clear that, in spite of the verbiage in
which his opinions were so often concealed, Gladstone leaned
towards the Whig view that the Monarch could not constitu-
tionally exercise any real discretionary power or authority.

‘The great practical importance of the Sovereign’s position
in political affairs was stressed by Lord Elgin at a time when
the limits to be ascribed to the demand for responsible Govern-
ment in the Colonies were being discussed. For Elgin wrote
to Earl Grey in 1850:

“You talk somewhat lightly of the check of the Crown, although
you acknowledge its utility. But is it indeed so light a matter, even
as our constitution now works? Isita light matter that the Crown
should have the power of dissolving Parliament; in other words, of
deposing the tyrant at will? Is it a light matter that for several
months in each year the House of Commons should be in abeyance,
during which period the nation looks on Ministers not as slaves of
Parliament, but servants of the Crown {”2

II. MAY

May considered that the crisis of 1784 showed ‘the para-
mount influence of the Crown’.3 He regarded George I11I’s
method of organizing the defeat of Fox’s India Bill as ‘bold
and unscrupulous’, because the King had authorized Temple
to say that every Peer who voted for it ‘would be considered
by him as an enemy’.4 But May also emphasized that the
House of Commons greatly injured their cause by openly
evidencing their dread of a dissolution, especially as ‘con-
stitutionally the King had a right to dismiss his Ministers,
and to.appeal to the people to support his new adminis-
tration’.5 May deprecated Fox’s attempt to coerce the King
by threatening to refuse supplies.

May, in summing up the precedent of 1834, said that it

' Gladstone, Gleanings, vol. i, p. 41.

* Kennedy, Documents of the Canadian Constitution (1759-1915), (1918),
p. 588. 3 May, Constitntional History of England (7th edn.), vol. i, p. 44.

* 1bid., pp. 46-7. $ Ibid., p. 58.



RESERVE POWER OF THE CROWN 257

was not directly alleged that Ministers had lost the confidence
of the King, and certainly they had not lost the confidence of
the Parliament. He concluded: ‘its impolicy was so signal
as to throw into the shade its unconstitutional character.’

Lord Campbell, who was Attorney—General in Melbourne’s

administration, referred to William IV’s forcing the Prime
Minister out as being ‘preposterous’.? Campbell considered
that Peel would have had a better chance of ultimate success
if he had imitated Pitt and faced Parliament, and kept a dis-
solution in reserve instead of dissolving immediately. After
~ the election the strength of parties was tried upon the election
of thenew Speaker, and Peel was defeated. Campbell says that
when William IV ‘heard the fatal news, he exclaimed, “But
why did you deceive me?”’ In truth the good old gentleman
had only to blame his own rashness.’3
May’s comment upon the King’s action included the as-
sertion that:

“ “The right of the King to dismiss his Ministers was unquestion-
able; but constitutional usage had prescribed certain conditions
under which this right should be exercised. It should be exercised
solely in the interests of the State, and on grounds which can be
justified to Parliament—to whom, as well as to the King, the
Ministers are responsible.’+

It 1s difficult to gather any prec1se rule from May’s lan-
guage. When May uses the phrase ‘the right’, he may even
be referring to the legal, as distinct from the constxtutwnal
position. But if this 1s not so, May does not define the con-
ditions which hedge round the constitutional exercise by the
Sovereign of his undoubted legal right. The phrase ‘in the
interests of the State’ is too vague. All parties profess to be
acting at all times in the interests of the State, and a difference
of opinion as to whether in fact a party is so acting is usually
a difference merely of political opinion. May seemsto con-
template that some precise ground should be capable of being
assigned for the dismissal of Ministers, presumably by their
successors, in order that the dismissal should be justified

~1-Ibid. (7th ed.), vol. §, p. 100,
"2 Hon. Mrs. Hardcastle, Life of Lord Campbell, vol. ii, p. 58.
3 Ibid, p. 62.
LA May, Constisutional History of England (7th ed.), vol. i, pp. 99~100,
G ; Ll :
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‘constitutionally’. This seems to imply a reference of the
ground of dismissal to the existing Parliament. Then what
1s to happen if such Parliament expresses the opinion that
the grounds of dismissal are unjustified or not substantiated?
If, on the other hand, there is to be a reference to the new
Parliament, the electoral verdict itself would undoubtedly
determine Parliament’s attitude both to the grounds of dis-
‘missal and to those who advised it.

May considered that the Commons’ weapon of stopping
the supphes ‘lies rusty in the armoury of constitutional war-
fare’," not having been used even once since the reign of
lelnm III. As he says, it failed the Commons in 1784
‘at their utmost need, and the experiment has not been
repeated’.2 The reason is, May points out, that ‘the estab-
lishments and public credit of the country are dependent on
their votes; and are not to be lightly thrown into disorder’.3

III. HALLAM

Hallam’s treatment of the Crown’s reserve power is as
vague as that of May. He says that

‘it is to the high prerogative of the English Crown, its exclusive
disposal of offices of trust, which are the ordinary subjects of con-
tention, its power of putting a stop to parliamentary disputes by a
dissolution, and, above all, to the necessity which both the peers and
the commons have often felt, of a mutual good understanding for
the maintenance of their privileges',*

that general harmony prevails between ‘the two Houses.5
‘This generalization is of little assistance in the practical task .
of measurmg and applying reserve powers. How unreal:
Hallam’s views are to-day is shown by his statement that ‘the
happy graduation of ranks, which renders the elder and
younger sons of our nobility two links in the unsevered chain
of society’,6 constitutes one of the principal reasons for the
working of the English constitutional system.

. Hallam, attaching great significance to the fact that the
‘Commons might be ‘annihilated by a proclamation’” was

! May, Constimutional History of England (7th ed.), vol. 1, . 377,

2 Ibid. Ibid.

+ Hallam, Constitutional History of England (7th ed.), vol i, p. 16,
5 Ibid. i 6 Ibid. 7 Ibid., p. 297.
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very puzzled as to what might occur upon the accession of
‘a King at once able, active, popular and ambitious, should
such ever unfortunately appear in this country’.t Certainly,
in his view, such a Sovereign would endanger ‘the present
balance of the Constitution’.2

IV. MARRIOTT

A modern view, that of Marriott, is that
‘the King has . . . the right of appeal from Parliament to the masters
of Parliament, from his own advisers to the political Sovereign before
the expression of whose deliberate will the legal Sovereign must
bow.’3

Marriott adds that in the event of the dismissal of Ministers
possessing the confidence of the Commons,

‘an adverse verdict [that is, adverse to the King] would create a
situation almost intolerable. The position of the King would be
‘that of a master who has given notice to servants and has been com-
pelled by circumstances to retain them on their own terms.’+

Marriott illustrates his view that the King may dismiss
Ministers, although they possess the confidence of the Com-
mons, by reference to the attempt, in the autumn of 1913,
to induce the King to exercise his prerogative against the
Asquith Ministry.5 He said:

‘It would . . . have been within the undoubted right of the
Sovereign to have sought the advice of an alternative Ministry, and
in the event, certain under the circumstances, of their immediate
defeat in the House of Commons, to have dissolved Parliament.’®

Yet Marriott admitted that, if the electorate returned the
Asquith Ministry to power after such a dismissal and such a
dissolution, there would have arisen ‘a position of some em-
barrassment’.7

Martiott accepts the position that the King has a constitu-

-tional right to refuse a dissolution to Ministers. Reference
has already been made to his approval of Mr. Asquith'’s state-
ment of the position in 1923.8 Marriott identifies the King’s:

* Ibid., p. 204. 2 Ibid.
3 Marriott, The Mechanism of the Modern State (1927), vol. i, p. 32.
- 4 Ibid., p. 32. 5 See ante, Chap. X.

6 Mamott The Mechanism of the Modern State (1927), vol. ii, p. 33.
7 Ibid., P 34 8 See ante, pp. 5, 65.
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power to refuse a dissolution to Ministers with the King’s
right to appeal to his Parliament against his Ministers. He
says:
‘Another constitutional right . . . belongs unquestionably to the
King. He is entitled to appeal from his Ministers to Parliament.
This is in effect to refuse to an existing Ministry a dissolution.’?

It is, of course, apparent that the Sovereign could not
persist in the refusal of a dissolution to Ministers who were
already assured of Parliament’s support; such a condition
of affairs would at once exclude the possibility of any alterna-
tive Ministry, so that, sooner or later, the King would be
compelled to grant the dissolution if both Ministers and the
Commons persisted in their desire to dissolve.

V. BAGEHOT

Bagehot points out that if the King is to dismiss Ministers,
great judgment 1s required. Upon such occasions

‘to do so with efficiency [the Monarch] must be able to perceive that

the Parliament is wrong, and that the nation knows it is wrong,.

Now to know that Parliament is wrong, a man must be, if not a

great statesman, yet a considerable statesman—a statesman of some

sort.’2

Bagehot’s conclusion is that
‘the power of dismissing a Government with which Parliament is
satisfied, and of dissolving that Parliament upon an appeal to the
people, is not a power which a common hereditary Monarch will
in the long run be able beneficially to exercise. Accordingly this

power has almost, if not quite, dropped out of the reality of our
Constitution.’3

VI. LOW

General statements as to the constitutional practice not
only leave many particular difficulties unsolved, but they are
apt to be coloured by very special circumstances. As Sidney
Low pointed out, many of the assertions made as to the
English Monarchy have been based upon the special position
occupied by Queen Victoria, He says:

‘It has never been contended by English critics, as it is by some

¥ Marriott, The Meckanism of the Modern State (1927), vol. i, p. 34."
% Bagehot, T#e English Constitution (5th ed.), p. 237. 2 Ibid., p. 240."
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foreign observers, impatient of the mysterious half-lights and vague
shadows, in which our system moves, that the transfer [that is, of
power from the Sovereign to Ministers] has been complete. . . .
Though the King does not govern the country, he does still have
a share in the control of Government, which may be greater or less,
according to circumstances, but is in any case substantial.”s

Low declares that
‘within certain limits, the King may also require the acting chief
of the executive to seek a fresh mandate from the electorate. Power,
of a genuine kind, must rest with the Sovereign, so long as it is at
his discretion to “send for” the leader of the Opposition, and so long

as he can—under favourable circumstances—demand, or refuse, a
dissolution,’2

VII. LASKI

Recently, so acute an observer as Professor Laski has said
of the Monarch: ‘It is true that the King can no longer dis-
miss a Ministry or refuse his assent to an Act of Parliament.’3

But this statement has to be qualified in some way. For
much authority to the contrary can be cited, and might, if
any sufficiently urgent occasion arose, be relied upon. Thus,
with reference to the reserve power of the King, Keith says,
writing in December 1931, shortly after the formation of
the Ramsay MacDonald—Baldwin~Samuel Alliance, that

‘In the United Kingdom, by his hereditary tradition of authority,
and by long experience, the King has a measure of power which
is wholly different from that enjoyed by any Governor-General in
the Dominions, and he is able, as has recently been seen, to exercise
a deep influence on the course of government in cases where no
political party in Parliament has a clear control and where crises of a
national character emerge.™

Laski himself fully recognizes this element of uncertainty
1in his discussions of the constitutional position which might
be created in the event of a demand by a Labour «Govern-
ment for the creation of sufficient Peers to carry out impor-
tant measures of policy.s

U Sidney Low, The Governance of England, p. 262. 2 Ibid., p. 263.

3 Laski, The Crisis and the Constitution, p- 31.

4 A, B. Keith, Speeches and Documents on the Britisk Dominions (z918-
3E), Intro., pp. xxvili~xxix,

5 Laski,' The Crisis and the Constitution, pp. §1~2; see anie, pp. 10~11.
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VIII. LOWELL

Lowell regarded William IV’s ridding himself of the Mel-
bourne Ministry as not being a dismissal strictly speaking.!
Whilst he says that the right of dismissal seems to be now
regarded as ‘practically obsolete’, he is careful to add: -

‘As in the case of some other powers, however, it is hardly safe
to predict that it will never be used again, for circumstances might
arise in which it was evident that the Ministry and the House of
Commons no longer represented the opinion of the country.’

He mentioned the House of Lords’ action in rejecting the
Home Rule Bill of 1893, and in destroying the Education
Bill in 1906, and added:

‘It is conceivable that under similar conditions the Crown might,
by dismissing a Ministry, force a dissolution, and appeal to the
electorate. Such an event, though highly improbable, cannot be said
to be impossible.’s
Lowell’s view was that the Sovereign might, by refusing

to assent to Ministerial advice, bring about a change of
Ministry., An illustration of such action was the refusal of
Ministers’ request for a dissolution. But he then states:

‘Nor is it probable that it [the dissolution] will be refused, because
the rules of political fair play are so thoroughly understood among
English statesmen that the power is not likely to be misused for
party purposes.’

This emphasis by so acute an observer as Lowell does not
lack the element of irony. It illustrates the present difficulty,
not only of measuring the actual extent of the royal reserve
authority, but of forecasting with any certainty that general
agreement as to the propriety of its exercise can be reached.
For it was after Lowell’s work (of 1908) that the great con-~
stitutional struggles developed during the years from 1909
to 19142 Within that comparatively short period of time
the good faith of party leaders was very seriously brought
into question. Appeals to a spirit of ‘fair play” were seldom
made, and, when made, ignored to such an extent that the

T This matter js referred to earlier at p. 32, n. 1. Both Grey and Mel-
bourne regarded the affair as a dismissal.

2 Lowell, Government of England (1908 ed.), vol. i, p. 32.

3 Ibid. 4+ Ibid., p. 33.
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ultimate responsibility for several most crucial dec131ons had
to be accepted by the Sovereign himself.

IX. ANSON

1. The opinions pronounced by Anson during the con-
troversy of 1913 are referred to elsewhere.! Previously he
had pointed out that Queen Victoria considered the instru-
ment of dissolution to be

‘a most valuable and powerful instrument in the hands of the Crown,

but which ought not to be used except in extreme cases, and with

a certainty of success. To use this instrument and be defeated is a

thing most lowering to the Crown and hurtful to the country.’2

The Queen’s view as to the dissolution power was derived,

to some extent, at least, from Lord Melbourne. But Anson

adopts a more modern view, stating:
‘the prerogative of dissolution is one which the King exercises on
the advice and at the request of his Ministers and . . . a request is
not refused. It remains to consider when this request may properly
be made. Shortly it may be said that a dissolution is rightly demanded
whenever there is a reason to suppose that the House of Commons
has ceased to represent the opinion of the country.’3

2. But this statement is not consistent with the first dis-
solution of 1910, when the Asquith Ministry dissolved in
order to secure the predominance of the Commons in matters
of finance. Anson 1s forced to treat such dissolution as ‘alto-
gether exceptional’, owing to the implied claim of the House
of Lords itself, when it rejected the Finance Bill of 1909 ‘to
compel a dissolution’.# Anson’s suggested limitations upon
the Ministers’ right to ask for a dissolution is not recognized
to-day. It is quite inconsistent with Mr. Ramsay Mac-
Donald’s being granted a dissolution in 1924.5

3. Although Anson at first asserts that ‘the direct action

~of the Crown in causing or refusing a dissolution may be

' 8ee ante, Chap, X.

2 Benson and Esher, Letters of Queen Victoria, vol. ii, p. 108 (Letter to
Lord John Russell).

3 Anson, Law and Gustom of the Constitution, vol. i (Parliament) (5th ed.),

P. 327. :
~4-Tbid., p. 328 (vote 1). 5 Ante, Chap. VIII
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said to have ceased’,! he immediately qualifies his statement

by adding:
‘but the prerogative exists. Where the King has thought that his

ministers and his Parliament were alike out of harmony with the
country he has dismissed his Ministers.’2

He illustrates this position by saying, with the emphasis of
understatement, that William IV ‘promoted if not suggested
a change of Government’. Accordingly Anson concludes
that the prerogative ‘might conceivably be a resource’ when
both Ministers and the Commons are ‘alike out of harmony

with the country and were unwilling to admit the fact’.3 He
also states:

“The prerogative of the Crown might still be brought into play
to dismiss a Ministry, or to dissolve a House of Commons whose
docility in support of the Government of the day arose from a
knowledge that the House and the ministers alike had ceased to
represent the wishes of the people, and that a dissolution would
involve the retirement of many of its members into private life.’+

4. With reference to the King’s legal power to decline to
assent to Bills passed through both Houses, Anson states
that, in modern times, if the King disapproved of legislation
to such an extent as would warrant the exercise of his sub-
sequent veto, he would commence his opposition long before
the Bill was submitted for Royal Assent. He says that it is
open for the King

‘if the Ministers insist upon their measure . . . [to] dismiss them and

employ others, in the hope that those others may be supported by

Parliament. . . . If Parliament, in its desire for this particular

measure, refuses its confidence to the new Ministers and puts them

in a minority on divisions upon important questions, the King has
one more resource. He can dissolve Parliament and appeal to the
country. If the constituencies return a new Parliament pledged to
the measure of which the Crown disapproves, this last resource has

failed. It remains for the Crown, in the words of Lord Macaulay,
“to yield, to ahdicate, or to fight”.’s

5. This last startling comment by Anson upon such an
issue shows the folly, not to say the recklessness, of allowing
Y Anson, Lew and Custom of the Constitution, vol. 1 (Parliament) (sth ed.),

p- 329. 2 Ibid. 3 Ibid., p. 330.
4 1bid., vol. i, part 1, p. xxix (Preface). 5 Ibid., vol. 1, p. 336.
P p P- 33
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the King and his people to be embroiled in matters which
are quite capable of reasonable solution, without bringing
the King into the political arena as an interested party, or
throwing the electorate into repeated turmoil.

6. Asheboldlyasserts the vitality of the reserve powers of
the Monarch, it is somewhat surprising to find Anson also
stating that

‘it would seem, therefore, that a dissolution is now invariably granted

on the request of the minister, and involves no rebuff to the Sovereign

if the minister is defeated at the polls.’t

In making this statement in 1907 Anson again referred to
Queen Victoria’s letters, where the opposite view was re-
corded, namely, that there was ‘no doubt’ as to the power
and prerogative of the Crown to refuse a dissolution, provid-
ing that, if Ministers resigned, their successors would bear
the responsibility of the Sovereign’s action, and be prepared
to defend it in Parliament.?

Expressing such strong views as to the reality of the reserve
powers in Britain itself, 1t may be noted that Anson found
little difficulty in holding that the Colonial Governor pos-
sessed a wide discretionary power to act against ministerial
advice or to decline to act on ministerial advice when ‘Im-
perial interests are in issue’ or when the Governor was
‘prepared to appeal from them [i.e. Ministers] to the colonial
Parliament and, ultimately, to the colonial electorate’.4

X. BRYCE

Bryce has pointed out that, once Parliament succeeded in
prevailing over the Crown and its Ministers, and the Execu-
tive Government thus became ‘fairly bitted and bridled’,s the
result—that the Ministry held office at the pleasure of the
House of Commons—tended to deprive Parliament of any
motive .

‘for seeking to restrict the discretion of the ministers of the Crown

by minutely particular legislation, for Ministers had become so

accustomed to subjection that their discretion might be trusted.’
T Ibid., vol. ii, part 1, p. xxxi (Preface). 2 Ibid.
3 Ibid., part 2, p. 79. 4 Ibid.

5 Bryce, The dmerican Commonwealth (2nd ed.), vol. i, p. 215
6 Ibid.

4243 Mm
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But this discretion itself tended to balance Parliament’s con-
trol of the Executive; accordingly Bryce adds thatan English
Ministry finds its strength not only in the frank acknow-
ledgment of its dependence upon the Commons, but also
because

‘it may dissolve Parliament, and ask the people to judge between its
views and those of the majority of the House of Commons. Some-
times such an appeal succeeds. The power of making it is at all
times a resource,’!

According to Bryce, Ministers had, by the year 1888,
become ‘a mere Committee of Parliament dependent upon
Parliament’.2 He adds that:

‘It is not easy to say when. the principle of the absolute depen-
dence of Ministers on a Parliamentary majority without regard
to the wishes of the Crown passed into a settled doctrine.’3

Bryce also emphasizes the important fact that, until 1827,
there had been a very long period during which the wishes
and interests of the Crown had coincided with those of the
parliamentary majority under Pitt and his Tory successors.
‘This should have warned Bryce that fifty of the sixty years
elapsing since 1827 were accounted for by the reign of one
Sovereign, and that a Queen. But, on the whole, Bryce
accepted the Whig tradition that the English ‘system’ of
Government was inconsistent with any real authority re-
maining reserved or vested in the Crown.

This stripping of the Crown’s prerogative is not an un-
mixed blessing, for Bryce sees a ‘real danger’ when a Ministry
supported by a parliamentary majority is acting contrary to
the wishes of a large majority of the electorate. He illustrates
this by reference to the position of the Beaconsfield Govern-
ment from 1876 to 1880. He says that:

‘It followed, during the years 1877 and 1878, a foreign policy

which the bulk of the electors apparently disapproved . . . but which
Parliament sanctioned by large majorities.’+

Whilst, theoretically, it was open to Queen Victoria to follow
the precedents created by George I1I and William IV and

* Bryce, The dmerican Commonwealth (2nd ed.), vol. i, p. 217,

2 Ibid,, p. 273. 3 Ihid. (note 4).
4 Ibid., p. 280 (note 1).
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insist upon a submission of the Government’s foreign policy
to the decision of the electorate at a new general election,
the published correspondence of the Queen and Beaconsfield
shows that the Prime Minister retained the Queen’s un-
swerving support; any possibility of dismissal and dissolution
was quite out of the question, and the Government retained
office until it was defeated at the general election of 1880.

Bryceregards the English system of Parliamentary Govern-
mentas one of ‘delicate equipoise’, even ‘exquisite equipoise’,
which depends, to a large extent if not wholly, upon the
existence of two great political parties, each being ‘strong
enough to restrain the violence of the other’.2

XI. HEARN

1. Hearn stresses the vitality of the royal reserve power.
He follows Burke in saying that the power of dissolution is
‘the most critical and delicate’ of all trusts vested in the
Sovereign. He opposes the theory that a defeated Ministry
has a right to ‘appeal to the country’,3 by means of a dissolu-
tion. His view 1s that:

“The King is by no means bound to follow that advice. The re-
fusal ... would indeed be a sufficient ground for the resignation of
ministers; but, on the other hand, compliance with the request can
only be meant to assist them against the hostility of Parliament.
Such assistance the King cannot and ought not indiscriminately to
give.’+
2. Hearn’s general view 1s that it is a necessary con-

sequence of the Monarchical system of Government that ‘a
large discretion must rest with the Crown’.5 Accordingly,
the King may ‘dismiss the Parliament whose advice he no
longer finds suitable to his requirements’.® But, as penal
dissolutions cause exasperation of the public mind, the verdict
of the constituent body in favour of the dissolved House of
Commons should be accepted. He says that .
‘experience has fully shown that penal dissolutions, when the public
mind is bent upon any object, only serve to exasperate the quarrel.
It is therefore understood that if the constituent body support the

- Ibid., pp. 280-1. 2 Ibid., p. 281.

3 Hearn, The Government of England (2nd ed.), p. 162.
4 Ibid., p. 163. 5 Ibid., p. 124. 6 Ibid., p. 157.
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representative body, if the new House of Commons remain of the
same opinion as its predecessor, that opinion shall prevail. Ministers
must yield to Parliament, and Parliament is not to be new-modelled
until 1t is fitted to the purposes of Ministers.’t

3. Hearn says that it is now

‘definitely settled that . . . no Ministry can satisfactorily serve the

Crown unless it also possess the confidence of Parliament, that if

the King continue his confidence in his servants, although no such

confidence be felt by the House of Commons, the proper mode of

terminating the difference is by an immediate dissolution of that -
House; and that the Ministry must abide by the results of the

general clection.’2

It is abundantly clear from the opinions of text-writers
that there will seldom be lacking ‘authoritative’ support for
those who suggest that the Crown should, upon some given
occasion or crisis, exercise a reserve power in relation to
dissolution or dismissal. No doubt the employment of the
weapon may be accompanied by grave dangers, particularly
as other text-writers may, very likely, take a view which is
hostile to the exercise of the reserve power in question. But
the existence of those dangers will not, in themselves, prevent
those interested in promoting or obtammg a desired exer-
cise of the prerogative from advocating such an exercise.
Amongst the text-writers on the subject of constitutional
conventions those interested will usually be able to find
support for (or against) almost any proposition.

Y Hearn, The Government of England (2nd ed.), pp. 157-8.
2 Ibid., p. 162.
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THE ARGUMENT IN FAVOUR OF THE ‘ELASTI-
CITY’ OF THE RESERVE POWERS

/ I \HE vagueness and uncertainty of the rules governing.
the exercise of the reserve powers of dismissal, dissolu-
tion, and veto by the Crown in England, or its representative
in the Dominions, has now been suﬂiaendy demonstrated.
Even when May wrote that
‘the unwritten law of the British Constitution assumes the mutual
forbearance of the bodies among whom power is distributed, and
had gradually shaped itself at Westminster in usages and constitu-
tional conventions, which indicated clearly when and how this
forbearance should be exercised’,?

the ‘clearness’ of the usages was greatly overstated. But to-
day the position is befogged by conflicting authority, and by
inconsistent or ambiguous precedent.

Yet it is the ‘elasticity’ of both British and Dominion con-
stitutional usages which is said by many distinguished publi-
cists to constitute their greatest merit. Thus Mr. Hughes,
representing Australia at the Imperial Conference in 1921,
said:

“The difference between the status of the Dominions now and
twenty-five years ago is very great. We were Colonies, we became
Dominjons. We have been accorded the status of nations.’2

But he did not favour the proposal to hold a constitutional
conference for the purpose of defining constitutional relations,

saying:

‘Let us leave well alone. That is my advice . . . I know of no
power that the Prime Minister of Britain has, that General Smuts
has not.’3 .

Substantially the same point of view was expressed by
Mer. Lloyd George when he said in relation to the Irish Free
State Constitution:

- ‘What does “Dominion status” mean? Itis difficult and danger-
* May, Constitutional History of England (7th ed.), vol. iii, p. 303.

% Keith, Speeches and Documents on the British Dominions (1918~31), p. §6.
3 Thid,
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ous to give a definition. When I made a statement at the request
of the Imperial Conference to this House as to what had passed at
our gathering, I pointed out the anxiety of all the Dominion dele-
gates not to have any rigid definitions. That is not the way of the
British Constitution. We realise the danger of rigidity and the
danger of limiting our constitution by too many finalities.’

In the same speech Mr. Lloyd George referred to the
limits upon the power of the Crown:

‘It is something that has never been defined by an Act of Parlia-
ment, even in this country, and yet it works perfectly.’2

Mr. Lloyd George then asserted that, as Ireland was about

to acquire the same status as Canada, Australia, New Zealand,
and South Africa:

‘Wherever there is an attempt at encroaching upon the rights of
Ircland, every Dominion will begin to feel that its own position is
put in jeopardy. That is a guarantee which is of infinite value to
Ireland. In practice it means complete control over their own
internal affairs without any interference from any other part of the
Empire. They are the rulers of their own hearth, finance, adminis-
tration, legislation, so far as their domestic affairs are concerned—
and the representatives of the Sovereign will act on the advice of the
Dominion Ministers,’s

In certain quarters the same distrust of definitions was
expressed in reference to the Statute of Westminster passed
in December 1931. Mr. Winston Churchill,4 for instance,
took much the same view as Lord Buckmaster, who thought
that it was ‘a grave mistake’ to express the relationship
between the self-governing Dominions and the Parliament
at Westminster in the ‘unyielding form of an Act of Parlia-
ment’.5 In Australia this view was stated by Mr. Latham,
K.C.,6 who said:

‘I regard-the relations of the self-governing parts of the Empire
inter sehas corresponding closely in the political world to the relations
of the metnbers of a family in the personal world. . . . I do not desire
such things to be made rigid by legal rules and enactments. On
many political and constitutional matters the British Constitution,

Y A.B. Keith, Speeches and Documents on the Britisk Dominions (1918~31),
p- 84. (Speech in the House of Commons, Dec. 14th, 1921.) 2 Thid.
3 Ibid. 4 Ibid., pp. 276~7. 5 Parliamentary Debates (Lords),
vol. 83, p. 195. 6 Now Sir John Latham, C.]J.



‘ELASTICITY’ OF THE RESERVE POWERS 271

as applied not only to Great Britain but throughout the Empire, has
been a success largely because it has been loose and elastic, and has
left things to be determined by the commonsense of statesmen as
emergencies arise, instead of being decided with the precision of
lawyers in the interpretation of written documents. ... I should
therefore prefer very much to leave things as they are.’

It is interesting to note a somewhat modified view, which
resembles those already mentioned above by its distrust of
legal rule as such, but does admit the desirability of written
definition of constitutional usage.

In his work The Brirish Commonwealth of Nations, Duncan
Hall, in 1920, propounded the theory that there was a
dilemma between absolute equality of status of the Dominions
and the formal unity of the Empire, which depended upon
‘the legal authority possessed by the Imperial Crown and
by the Imperial Parliament in every portion of the Empire’.?
Referring to prior declarations as to their ‘constitutional
right’ made by several of the Dominions in reference to one
or more aspects of their powers, he concluded that

‘by developing to its logical conclusion the ancient and well-known

distinction -of the British Constitution between legal power and

constitutional right, it will be possible, without destroying the legal
unity of the Empire, to secure to the Dominions the absolute
equality of nationhood which they desire.’s

He considered that the great virtue of the British Constitu-
tion was ‘its elasticity and its power of adaptation to new con-
ditions’. He proposed that there should be a ‘formal general
and anthoritative declaration of constitutional vight in relation to
Dominion powers. This method was more in accord with
the spirit and tradition of the British Constitution, and should
be adopted, at a special Imperial Conference,* in respect of
legislative, executive, and judicial authority.

It is interesting to observe what followed. In 1926 a
general declaration of equality of status was mgde in the
Report of the Balfour Committee. But, immediately this
was done, it was found that varying interpretations could be

Y Keith, Speeches and Documents on the British Dominions (1918-31),
Pp. 264-5.
. % Duncan Hall, T/e Britisk Commonwealth of Nations, p. 229.

3.-1bid., p. 230. + Ibid., pp. 236~7.
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given to the declaration. For instance, the governing declara-
tion as to status was printed in italics in order to stress its
importance. It seems almost incredible, but Professor Keith
actually criticized the

‘unfortunate employment of italics! to empha51se the declaration of

. autonomy of the parts of the Empire and the omission of this
mechanical and unscientific aid in stating the equally fundamental
principle of differentiation of function.’2

Keith added:

‘the view taken in this work (completed in November 1926) of the
significance of the Report of the Conference of 1926 as sentimental
rather than substantial was expressed in the contribution which
appeared in the Glasgow Herald simultaneously with the text of
the Report on 22 November, 1926, and in my articles in the OQuz-
Jook of 8 January and 5 February. The passage of time has only
served to confirm me in this opinion.’s :

Duncan Hall therefore overlooked the fact that there would
always exist parties and persons ready to minimize the im-
portance of any declaration of equality of status, especially if
they deprecated its existence. So the application of the de-
claration of 1926 to particular problems came to be affected
by the preconceived opinions or the immediate thesis of the
commentator. Keith himself often provides an instance of
this tendency. Further, the modern precedents have not
solved much more than their own particular controversy.
And we find that political parties have supported constitu-
tional doctrines so long as, in particular circumstances, it
suited them; and have done so without the slightest regard
to the principle which was being applied.

Circumstances such as these rendered it inevitable that
the Statute of Westminster should be passed. First in one
Dominion, then in another, either the Courts would not fully
or suffigiently recognize the changed status of the Dominion,*

! The wogds italicized in the Report were those containing the central and
fundamental declaration as to the status of the Dominions. Keith also pounced
upon the reference in the Report to functions performed by the Dominions,
. treating it as a qualification of the central declaration. See ante, pp. 208—10.

2 Keith, Responsible Government in the Dominions (1928), vol. i, p. xiv
(Preface). 3 Ibid., p. xviil (Preface).

* Sce for instance the case of Tagaloa v. Inspector of Police [1927] New
Zealand Law Reports 883; and contrast R. v. Christian [1924] South
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or some particular issue arose in which political parties could

“not,or did not, agree as to howthe general declarationof 1926
was to be applied. The passing of the Statute has a double
significance. It not only evidences the recognition by the
Parliament at Westminster of the increased political power
and legal authority of the Dominions; more important for
present purposes, it also evidences that constitutional con-
ventions cannot, of themselves, be depended upon in times
of crisis or emergency; so that the tendency is for them to be
replaced by Statutes, which have to be recognized by all,
including the Courts of the land, and even learned com-
mentators and text-writers.

No doubt practical difficulties may arise in any attempt
of the Parliament of the United Kingdom to elevate rules of
practice into rules of law, and to safeguard the latter against
the action of subsequent Parliaments. For instance, will the
recording in the form of the Statute of Westminster of the
self-denying ordinance of the Imperial Parliament that no
Act passed by it shall extend or be deemed to extend to a
Dominion as part of the law of the Dominion, unless the
Act specially declares that the Dominion has requested and
consented to such extension, be regarded by the Courts as
valid and effective? If so, a newer and more modern view will
have to be adopted as to the binding effect upon its successors
of an Act of the Parliament of the United Kingdom. For it
is usually asserted or assumed that the second Act of the
Parliament of the United Kingdom may set aside any restric-
tions imposed by the first Act, entirely defeating the attempt
to impose any fetter upon the action of the subsequent Parlia-
ment. But, as Anson stated or implied in connexion with the
first Home Rule Bill,! the question should not be answered
without closely considering the form and character of the
Statute which the subsequent Parliament is endeavouwring to
alter. It should not be assumed that the legislative jurisdic-
tion, formerly regarded as belonging exclusively to the Im-
perial Parliament, is incapable of being permanently and
effectively surrendered toanotherauthority having jurisdiction
African Law Reports, 1o1. The question is elsewhere discussed by the
present writer (Britishk Dominions as Mandatories, pp. 16~21).

Y Law Quarterly Review, vol. 2 (1886), p. 427; post, pp. 308~g.
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over some prescribed portion of the British Dominions.
During the argument before the Privy Council in the case of
Atstorney-General for New South Wales v. Trethowan,® where
the power of the Legislature of New South Wales to bind its
successors in relation to a particular matter (the abolition of
the Legislative Council) was affirmed, it was suggested that
the Parliament at Westminster would be capable of acting
in an analogous manner. Bu, if it is so capable, in relation
to the internal affairs of the United Kingdom itself, that must
be so under a far broader doctrine than the precise ground
upon which the New South Wales legislation was deemed
valid (i.e. the mere meaning and application of a section of
the Colonial Laws Validity Act, 1865). The broader doctrine
must be that the Parliament is itself capable of establishing
a ‘Constitution’, and a ‘Constitution’ by reason of its very
nature must necessarily bind each and every portion of the
constituent elements of Parliament, and Parliament itself.2

Dicey’s exposition of the subject is very familiar. But his
opinion 1s usually misunderstood. For Dicey at least con-
ceded that the Sovereign power could divestitself of authority
by the method of a permanent transfer of part of its authority
to another person or body of persons.3 He added that:

‘If indeed the Act of Union had left alive the Parliaments of
England and of Scotland, though for one purpose only, namely, to
modify when necessary the Act of Union, and had conferred upon
the Parliament of Great Britain authority to pass any law whatever
which did not infringe upon or repeal the Act of Union, then the
Act of Union would have been a fundamental law unchangeable
legally by the British Parliament.’#

The mere form of section 4 of the Statute of Westminster
may suggest that an Act of the Parliament of the United
Kingdom can legally extend to a Dominion so long as it
contains a declaration that the Dominion has requested and
consentedyto the legislation. But the substance of the section
is that such a request and consent must be obtained before
any Act of the United Kingdom Parliament can be deemed
to extend to a Dominion. And this is in accordance with

' [1932] A.C. 526. 2 See note on p. 281.
3 Dicey, The Law of the Constitution (8th ed.), pp. 65—6 (note 3).
+ Ibid., p. 67. ‘
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‘the established constitutional position’ referred to in the
preamble to the Statute, viz. that no law of the Parliament
of the United Kingdom shall extend to any of the Dominions
as part of its law ‘otherwise than at the request and with the
consent of that Dominion’.

For the Commonwealth of Australia, the further question
as to how the Dominion’s ‘request and consent’ is to be ex-
pressed is determined by reference to the ‘requestand consent
of the Parliament and Government of the Commonwealth’.t
In the other Dominions the matter is not so expressed, al-
though, in practice, the Legislature would be consulted. It
is one of the paradoxes of the constitutional position evidenced
by the Statute of Westminster that, without the slightest
reference of the issue to the people of the Dominion, the
status of any of the Dominions may be formally surrendered
by its Parliament (for the time being) requesting the neces-
sary constitutional legislation from the Parliament of the
United Kingdom. That this is nota mere hypothesis is shown
by the diminution of constitutional status accepted by the
Parliament of Newfoundland without any express consulta-
tion of the people of that Dominion,

‘The notion of ‘sovereignty’ is extremely difficult to apply
to modern States, and particularly in the case of such a body
as the British Commonwealth of Nations. Few are likely to
find satisfaction in Bacon’s pontifical utterance to the effect
that ‘a supreme and absolute power cannot conclude itself,
neither can that which is in nature revocable be made fixed’.
The truth is that ‘Sovereignty’ is, as Sir Frederick Pollock
has pointed out,

‘a generalisation from the “omnipotence” of the British Parliament,

an attribute which has been the offspring of our peculiar history, and
may quite possibly suffer some considerable change within times not
far distant.’s

It may be worthy of note that the statement gf Keith in
relation to the Statute of Westminster, that sovereigh power
cannot be surrendered because ‘Legally, as Bacon long ago
perceived, the Imperial Parliament cannot limit the power of

! 22 Geo. V, c. 4, sec. g (3).

2 Dicey, The Law of the Constitution (8th ed.), p. 62 (note 2).
3 Harvard Law Review, vol. vili, p. 251.
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any successor’,! is a somewhat inadequate treatment of a
complicated problem.

Therefore it should not be assumed that the Parliament of
the United Kingdom is incapable of creating a binding Con-
stitution which will clearly define ‘the established constitu-
tional position’ governing the relation between the Sovereign,
the Parliament, each House of the Parliament, and the electors
themselves, and which will enable the Courts to declare and
enforce any disputed matter which arises. Nor should it be
assumed that Statutes of the special character of the Statute
of Westminster, 1931, can be set at nought by another Parlia-
ment at Westminster.

Keith’s view is that the Imperial Parliament

‘still possesses a pre~eminence over all the other parliaments in the

Empire, a fact which the Statute of Westminster solemnly acknow-

ledges, in two ways. In the first place, it recognises its right to

legislate for the Dominions with the assent of their governments or
parliaments, whose concurrence the Commonwealth formally re-
quires. Secondly, it maintains intact the constitutional restrictions
on the alteration of the Canadian, Australian and New Zealand
constitutions, thus perpetuating the restrictions imposed by earlier
Imperial Acts.’2

These two references do not bear out Keith’s thesis. With
regard to the first, the significance of section 4 of the Statute
of Westminster is that the Parliament of the United Kingdom
surrenders its right to govern a Dominion unless at the
request, and with the consent, of the Dominion. This does
not warrant the inference of pre-eminence but rather suggests
a restriction upon power. If a Dominion Parliament desires
legislation by the Parliament at Westminster it may express
its desire, and the legislation—the form of which will clearly
be in the control of the Dominion—will be passed. Unless
such desire exists no such legislation will (or perhaps can)
be passed.

Keith’s “observation that the Statute of Westminster is
careful not to prejudice the existing restrictions upon the
alteration of the Constitutions of some of the Dominions

U Keith, Speeckes and Documents on the British Dominiens (1918-31)
(Preface), p. xxx.
% Ibid. (Preface), p. xxix,
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(section 7 as to Canada and section 8 as to Australia and
New Zealand) is hardly borne out by those sections which
afford little evidence of pre-eminence. The form of the
Statute of Westminster is negative in this respect, i.e. ‘No-
thing in this Actshall be deemed toapply to’ (section 7 (1)) and
‘Nothing in this Act shall be deemed to confer any power to’
(section 8). In other words, the rights and immunities else-
where conferred by the Statute do not affect the constitutional

“restrictions existing in the Dominions concerned. These
provisions are merely inserted by way of precaution in order
to preserve and maintain the internal limitations govern-
ing the alterations of the Constitutions of the Dominion
concerned.

It follows that the supposed merits of ‘elasticity’ in con-
stitutional understandings should not be regarded as in-
cluding the legal difficulty or impossibility of defining such
understandings and enforcing them. Uncertainty, and even
tyranny, may be the direct result of continuing in legal force
an undefined discretionary authority. As Paley said in rela-
tion to criminal law:

‘Either the law must define beforehand and with precision the
offences which it punishes or it must be left to the discretion of the
Magistrate to determine, upon each particular accusation, whether
it constitutes that offence whickgztie law designed to punish or not;
which is, in effect, leaving to the 1v;u5'\fr'~te to punish or not to
punish, at his pleasure, the 1nd1v1dual who it brought before him;
which is just so much tyranny.’!

This principle should be applicable to the civil as well asto
the criminal law, and particularlyapplicable to the more impor-
tant and far-reaching matters which depend upon that re-
lationship between the supreme powers in a State which some
are content to leave entirely dependent upon mere constitu-
tional conventions and maxims. The result of not defining,
and so confining, such conventions and maximsemay easily
be to transfer political contests into something like civil war;
so anarchy may breed anarchy.

For the raising of fundamental issues is not unrelated to
the changes in the character and objects of modern political

I Paley, Works, vol. i, p. 3. Italics are mine,
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parties, and particularly to the development of the Labour
movement. In 1842 Lord Abinger C.B. said in reference
to the demands of the Chartists:

“The establishment of any popular Assembly entirely devoted to
democratic principles, elected by persons the vast majority of whom
possess no property, but live by means of manual labour, would be
inconsistent with the existence of the monarchy and the aristocracy.

Its first aim would be the destruction of property and the overthrow
of the Throne.’*

Although modified, the same violent class outlook is ob-
servable in the work of such a constitutional authority as

Bagehot. He said:

‘I do not consider the exclusion of the working classes from effec-
tual representation a defect in #his aspect of our parliamentary
representation. The working classes contribute almost nothing to
our corporate public opinion, and therefore the fact of their want
of influence in Parliament does not impair the coincidence of Parlia~
ment with public opinion. They are left out in the representation-
and also in the thing represented.’2

It was Bagehot who suggested, after the extension of the
franchise in 1867, that ‘the higher classes’ should so act as
to prevent the ‘working classes’ from combining. He said:

‘But in all cases it must be remembered that a political combina-
tion of the lower classes, as such and for their own objects, is an evil
of the first magnitude; that a permanent combination of them would
make them (now that so many of them have the suffrage) supreme
in the country; and that their supremacy, in the state they now are,
means the supremacy of ignorance over instruction, and of numbers
over knowledge.’s
A similar point of view, though directed to a different

goal, is seen in the observations of Lord Balfour. He supposed
that the political parties were reduced to two, but that ‘the
chasm dividing them’ was so profound

‘that a thange of Administration would in fact be a revolution dis- |
guised un¥er a constitutional procedure. . . . Is there any ground
for expecting that our Cabinet system, admirably fitted to adjust
political action to the ordinary oscillations of public opinion, could
' Lord Abinger C.B. to the Grand Jury at Liverpool, Oct. gth, 1842.
4 State Trials (N.S.), p. 1421.
? Bagehot, The English Constitution (5th ed.), pp. 166—7.
3 Ibid. (2nd ed.) (Intro.), pp. xxiii~xxiv,
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deal with these violent situations? Could it long survive the shock
of revolutionary and counter-revolutionary violence? I know not.
The experiment has never been tried. Our alternating Cabinets,
though belonging to different parties, have never differed about the
foundations of society. And it is evident that our whole political
machinery presupposes a people so fundamentally at one that they
can afford to bicker.”t

The same curiosity as to the future development of the
English system of parliamentary government was shown by
Lowell in 1908. He pointed out that, in the absence of a
rigid constitution,

‘party activity must be limited to a conventional field, which is
regarded by public opinion of the day as fairly within the range of
practical politics.. Clearly the issues must not involve vital matters
such as life or confiscation. When, during the progress of the French
revolution, an orator argued in fayour of the responsibility of
Ministers, and added “by responsibility we mean death”, he advo-
cated a principle inconsistent with the peaceful alternation of parties
in power.’2
Lowell’s opinion was—in 1908:

‘the upper classes in England rule to-day not by means of
political privileges which they retain, but by the sufferance of the
great mass of the people, and as trustees for its benefit. . .. Most. ..
have fought together in the sports of schools and colleges, and are
constantly meeting in the society of London. This in itself tends

to make them play the game fairly and observe the conventional
rules of honour of the day.’3

The situation has altered since Lowell wrote. A Labour
party, aiming at Socialism, and recruited very largely from
the ranks of the working class, has risen to office, if not to
power, and is one of the two leading parties in England. It
1s no longer possible to say as Lowell did that ‘the connexion
of fashionable society with politics is still very close’,# if he
intended to include, as he clearly did, the two leadipg political
parties. Lowell’s view was that the system of parliamentary
government worked in England because ‘the immediate

! "Laski, Grisis and the Constiturion, pp. 4g—5o0.

* Lowell, Government of England, vol. i, p. 438.
3 Ibid., vol. ii, p. 508.

4 Ibid., p. 509.
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direction of affairs is still mainly in the hands of a smaller
governing class’.!

Sidney Low emphasized a somewhat analogous point of
view, and he pointed out some of the dangers of the situation.
He prophesied that:

‘Our modern wealth, kindlier, more self-restrained, less arrogant
than in the past, yet lives under the curious gaze of a giant, always
armed, and sometimes hungry. Democracy in England has not
used its powers; it has indeed scarcely been conscious of them. But
that is due to circumstances and conditions which are not sempiternal
and may not much longer endure.’2

Low’s later observation upon the subject of the Constitu-
tion made in 1914 was that:

‘A revolution, as comprehensive as that which ultimately
abolished predial and domestic servitude, seems to be entering upon
its initial stages. The passion for material equality, which has suc-
ceeded that for political equality, will hardly be satisfied without
many strenuous attempts to transfer property and all the amenities-
and opportunities which go with property, from the Few to the
Many. The value of our Constitution will be tested by its action
in the presence of these aspirations and impulses, and by its capacity
to shape them to a favourable issue, without the disasters and dis-
organisation by which revolutionary changes in the social structure,
and in its ethical and economic basis, have so often been attended.’s
Accordingly it is not surprising to find that some respon-

sible Labour leaders express their anxiety and concern at the
vague and indefinite constitutional position which will obtain,
should they be returned to power with effective control over
the House of Commons.# Professor Laski, using Lord Bal-
four’s statement, makes the point that the action of the
Crown would, or might, be called for if the legislation of
such party was rejected by the House of Lords. Referring to
the exercise of the prerogative of creation of Peers, he says
that: * :

‘Were % refused, or were a general election demanded on the
precedent of 1910, the neutrality of the Crown would be so gravely

Y Lowell, Goverzment of England (19o8), vol. i, p. 538:

* Low, Governance of England, p. 312.

# Ibid. (2nd ed.) (Intro.), pp. xxxvil-xxxviii.

* See e.g. Problems of a Socialist Government: Attlee, p. 186; Cripps,
pp- 41~50; ‘Trevelyan, pp. 27-9.
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impaired that a new metaphysics of limited monarchy would become
necessary. And it is doubtful if such a metaphysics is now avail-
able.’t

Laski’s inference is, as was that, I think, of other constitu-
tional students, that:

‘In any country where either a party, or an influential section of
the citizen body, will not accept the right of Parliament to legislate
in terms of the power confided to the Government of the day, the
peaceful compromise of political issue is impossible.’?

But there should not be any insuperable difficulty in reach-
ing agreement as to the rules governing the exercise of royal
powers and prerogatives, either in England or in any of the
Dominions. As yet, no party denies the right of a majority of
the electors to enforce their will upon all political subjects,
providing it appears that such majority 1s sufficiently in-
formed, and its will sufficiently ascertained. Even if special
safeguards are wanted, they might be agreed upon. If agree-
ment upon constitutional practice is rendered impossible, the
near future must see the end of political democracy.

. Laski, Crisis and the Constitution, p. 52. z Ibid., p. 45.

Additional note o p. 274.

In 1803 Chief Justice Marshall said in the famous case of Marbury v.
Madison (5 U.S. 137 at 176): *Certainly, all those who bhave framed
written  constitutions contemplate them as forming the fundamental and
paramount law of the nation, and consequently, the theory of every such
government must be, that an act of the legislature, repugnant to the con-
stitution, is void. Every such ¢ Constitution’ must have a commencing
point, and there is no reason why it should have to commence in a revolu-
tion, 'The recent cases of Moore (1935 A.C. 484) and the British Coal
Corporation (1935 A.C. 500) do not preclude the future consideration of
such-a question. (See posz, p. 309, n. 3.)
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XXX

THE IRISH FREE STATE’S CONTROL OF THE
RESERVE POWERS

THE Constitution adopted by the Irish Free State forms
an interesting precedent so far as it sets up a definite
scheme of controlling the exercise of the discretionary author-
ity of the representative of the Crown. By Article 28 of the
Constitution Déil Eireann (the popular Assembly or Cham-
ber of Deputies) ‘may not at any time be dissolved except on
the advice of the Executive Council’. The Executive Council
consists of Ministers appointed by the Governor-General on
the nomination of the President® and includes the President
of the Council, the Vice-President, and other Ministers, all of
whom (except one Senator) are required to be members of the
Diil.2 The President of the Council must be appointed ‘on
the nomination of Dail Eireann’ and the President nominates
aVice-President.3 ThePresidentand the Ministers nominated
by him ‘shall retire from office should he [i.e. the President]
cease to retain the support of a majority in D4il Eireann’.4 It
is further expressly provided that ‘the Oireachtas [i.e. the
Legislature] shall not be dissolved on the advice of an Execu-
tive Council which has ceased to retain the support of a
majority in Dail Eireann’.s

From these closely related provisions it is clear:

1. That the Governor-General cannot dissolve Parliament
after dismissing a President (and Ministers) who retains the
confidence of the Djil.

2. A Ministry which has lost the support of the Diil
cannot secure a dissolution, whatever may be the supposed
justification for an appeal to the electors.

3. A Mynistry which retains the support of the D4il has the
legal right to ask for a dissolution.6 There is no express pro-
vision that the Governor-General shall grant a dissolution to
such a Ministry, whatever may be the existing circumstances;

! Constitution of the Irish Free State, Article 51. 2 Ibid., Article §2.
3 Ibid., Article 53. # Ibid. 5 Ibid.
6 Ibid., Articles 28 and 53.



IRISH FREE STATE’S CONTROL OF RESERVE POWERS 283

but, as has been illustrated elsewhere, such a result must
follow where both Ministers and the popular Assembly are
agreed, and there is no statutory bar.

4. The request for a dissolution proceeds on ‘the advice
of the Executive Council’.? The doctrine of ‘collective re-
sponsibility” (which is expressly mentioned in Article 54)
would seem to suggest, as Kohn states, that ‘the power to
advise a dissolution rests with the Executive Council as a
whole’.2 In practice, the result of a dispute between the -
President and other Ministers as to a proposed dissolution
would depend upon the extent of their respective following
in the Dail. It may be added that Kohn says that the Irish
Constitution is distinct in this respect from the practice which
enabled Mr. Ramsay MacDonald to retain the strategic ini-
tiative for himself in the Coalition Government formed in
August 1931.3

The other matters which call for comment are:

1. From the position of the Governor-General there is a
‘radical exclusion of all discretionary authority’.4 Since 1933
the intervention of the Governor-General in relation to money
votes has been terminated. They are now recommended
by a message from the ‘Executive Council signed by the
President of the Executive Council’.s Previously the Gover-
nor-General, though ‘acting on the advice of the Executive
Council’, had to send the message, and, in theory at least,
mlgnt 1n an emergency prevent an dppT‘OPrlthUH of which
he disapproved.

2. Kohn asserts with reference to dissolution that the
Executive Council still ‘retains the initiative and the monopoly
of surprise’.6 He adds at once that ‘it loses that position of
vantage only when a decisive part of its majority has deserted
it’.7 It should, however, be added, that under the conditions
of the modern party system, a M1n1stry would hasdly dare
to dissolve without consultation in advance either with its

* . Ibid.
2 Kohn, Constitution of the Irish Free State, p. 291 (note 1). 4 Ibid.
4 Ibid., p. 270.
5 Constltutlon of the Irish Free State, Article 37 (as amended by No. 20
of 1933).
6 Kohn, The Constitution of the Irisk Free State, p. 291. 7 Ibid.
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parliamentary supporters or, what amounts to the same thing,
with those who control its general policy.

3. Under the British Constitution, by contrast with that
of the Irish Free State, what Kohn describes as an ‘historical
process’, ‘reached its consummation when the right to advise
a dissolution was effectively asserted even by a minority
Ministry.’* In discussing this ‘consummation’, Kohn is on
firm ground in his emphasis upon the absurd and contra-
dictory character of the modern British theory (as he supposes
it to be) of the ‘anarchical prerogative of dissolution’.? He
points out that there was no alternative to the possession
of a right of dissolution by a minority Ministry (or even by
a minority Prime Minister in a minority Ministry) if ‘the
personal power of the Monarch was not to be revived’3—
that the result was that, ‘in this instance the Prerogative of
the Crown was not converted into a Privilege of the People’,
that it was ‘fundamentally inequitable’ that such a power
should be exercised by a ‘Prime Minister who inevitably
views every question affecting the issue of power from the
angle of the party he leads’, instead of by ‘a supreme organ
which, while enjoying impartial authority, would yet be
qualified to adjudge on an essentially political issue’.4

Kohn’s acceptance of the theory of the automatic and un-
qualified right of the Prime Minister (or the Ministers) to
extract a dissolution from the Monarch may be questioned;
but his criticism of the position shows the absurd lengths to
which the theory has to be driven. In truth, until there is an
authoritative definition of the conditions (if any) under which
it is just and expedient that a Parliament should, and should
not, be dissolved—the only available impartial adjudicator of
such issues is the Monarch himself or his representative in
the Dominion. Kohn himself approaches this position when,
in a footnote to his valuable discussion of the situation of a
minority Ministry, he suggests that perhaps a solution of the
problem of*finding a via media between such a system as that
of France—where the restriction upon the President’s right
of dissolving the Chamber (that of obtaining the assent of the
Senate) has resulted in the supremacy of Parliament over the

Y Kohn, The Constitution of the Irish Free State, p. 292.
* Ibid. 3 Ibid., p. 292. : 4 Ibid., pp. 292—3.
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Executive—and that of England—where the Prime Minister

or Ministers retain the right of dissolution—may under the

Irish Free State Constitution,
‘be found in investing the Governor-General with a limited and
well-defined measure of discretion. He might be authorised to grant
a dissolution either in the case of parliamentary impasse or when
issues of such novel and fundamental character had arisen as clearly
to require a new expression of the will of the electorate, the cause -
of the dissolution to be specifically stated in the proclamation.’?

The difficulty of regarding this as a satisfactory solution
of the exercise of the reserve power is that questions of law
and fact and a just discretion may all be involved in the de-
cision reached by the Governor-General. Stating the specific
cause of the dissolution in a proclamation will avail but little.
It was stated in the proclamation of Sir Ronald Munro
Ferguson of July 1914, v/ien he granted a double dissolution
of the two Houses of th# Australian Commonwealth Parlia-
ment, It is probable that not one elector in a hundred paid
much regard to the particular dispute which was so specified,
and that almost all of them decided the election upon the
grounds of more general policy.

In truth the task imposed upon the Monarch or his repre-
sentative in deciding such issues is too great to be borne. So
soon as there is a sufficient definition of the extent of the dis-
cretionary authority and the nature of the occasions when its
exercise 1s justified or required, there is no reason why
recourse should not be had to the organs exercising the
judicial power, or to a specially constituted tribunal.

* Ibid., p. 297 (note 1).
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SOME PRACTICAL ASPECTS OF THE PROBLEM
OF DEFINING THE RESERVE POWER

HE difficulties existing in England and the Dominions
I include the following:
1.

It is not certain to what extent, and under what condi-
tions, the Sovereign or his representative possesses the
right to refuse a dissolution of Parliament to Ministers.

2. The power of dismissal of Ministers possessing the con-
fidence of the majority of the popular Assembly is not
precisely ascertained.

3. The power of the Crown or its representative to insist
upon a dissolution against the will of Parliament and
Ministers alike, a power connected with 2, is also
undefined. ,

4. The conditions of the exercise of the prerogative of
appointments of Peers in the United Kingdom cannot
be precisely stated.

5. The ultimate right of the Sovereign or his representa-
tive to ‘veto’, i.e. refuse assent to legislation, is still
asserted to exist. '

6. There is no clear understanding as to the precise con-
stitutional relation between the Prime Minister or
Premier on the one hand, and other Ministers on the
other.

If the situation is allowed to continue without any altera-
tion, the Sovereign, Governor-General, and the Governor
will have to determine for themselves, on their own personal
responsibility, not only what the true constitutional conven-
tion or practice is, but also whether certain facts exist, and
whether they call for the application of the rule which is
alleged to be derived from, and consistent with, all constitu-
tional precedents. Even if, upon the given occasion, no
extraordinary exercise of the Crown’s prerogative results, the .
possibility of its exercise has always to be reckoned with, and
this inevitably creates uncertainty and distrust..
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This feature of the existing position is well illustrated by
the references in the Irish Free State Assembly during the
debate upon the Statute of Westminster. Mr. McGilligan
said: ;

‘Nobody has dared to say that at present the constitutional re-
lationship between this country and the King is such that the King
can deviate in the slightest way from the advice tendered to him
on any and every point by the Government of this country—

Mr. de Valera—Suppose he did?

Mr. McGilligan—Suppose he did. Suppose the President of the
Republic also failed to recognise the will of the country?

Mr. de Valera—Keep to the King.

Mr. McGilligan—The situation applies to both, the one is as
likely to err as the other.

Mr. de Valera—And suppose he did?

Mr. McGilligan—1I ask the Deputy to face up to the same
question with regard to the President. "Then the situation would
have changed, and—

Mr. de Valera~——~That would be easily dealt with.

Mr. McGilligan—And the other would also easily be dealt with.

Mr. de Valera—How "1

Mr. McGilligan dealt in a striking way with the constitu-
tional practice as'to Treaties, and thus stated the position of
the King in relation to the Irish Free State.

“The King, acting on the advice of the British Government, can
rio more contract for the Irish Free State than can the King of Italy
or the Mikado of Japan. The conclusion of the Treaty in the Heads
of States form is merely an old-established international usage. In
its binding force it differs in no way whatever as a matter of inter-
national law from an inter-governmental agreement.’2

But Mr. de Valera was concerned with the legal results
which might follow if the constitutional conventions were
broken. .

Moreover, it is plain that, upon certain occ.asions, the
failure of the Sovereign or his representative to protect the
- people against acts of tyranny or usurpation on the part
of Government and Parliament, such as the extension by

U Keith, Speeckes and Documents on the British Dominions (1918-31),
pp. 247-8.
% 1bid., p. 240. Speech delivered by Mr. McGilligan on July 16th, 1931.
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Parliament of its own life against the popular will, may be just
as detrimental to the true interests of the Crown, although
the prerogative is nor exercised, as its exercise may be upon
other occasions. The real trouble is that no one can lay down
the true constitutional practice with binding authority: hence
the uncertainty illustrated by Mr. de Valera’s words ‘Suppose
he did?’, to which one may add ‘Suppose he did not?’, in
reference to other occasions and other problems,

It has been made abundantly clear:

1. That there is no generally recognized or binding rule
to govern each situation of crisis.

2. Thatnoindependenttribunalisvested withanyauthority
to determine either what the general rule is, or how it should
be applied to the particular case.

3. That even where a general rule is recognized, no sanc-
tion is attached to secure its performance or to prevent its
breach.

4. That as the Crown and its representatives cannot avoid
being embroiled from time to time in the controversies created
by a political crisis, the tendency to weaken the Crown as an
institution is almost inevitable.

5. That, in the case of the self-governing Dominions, it
is the very uncertainty as to the possible exercise by the
Governor for the time being of prerogative or statutory
powers which is likely to lead to the recall of the Governor
by the King, the latter being advised to act by the Dominion
Ministers, who tender it solely because they are not prepared
to accept the risk involved if a constitutional crisis suddenly
arises.

6. It follows that the tendency will be for the position of
Governor (if it remains at all) to be filled at all times by the
nominees of the Ministry in power, such nominee retiring
from office when the Ministry is displaced.

7. Thaty in the event of a Governor’s dismissing Ministers
who retain the confidence of Parliament and dissolving Par-
liament upon the advice of new Ministers, it is possible that
the failure of the latter at the ensuing elections will be visited
by some sanction. It cannot be supposed that, so long as
parliamentary Government remains, members of Parliament
may openly and with impunity flout the majority of an
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existing Parliament, who not only appear to represent the
majority of the electors, but who are proved to do so.

‘The best methods by which the constitutional practice,
determining the relationship between the Crown, the first
and other Ministers, the Parliament and each House thereof,
and the electorate, may be defined and controlled is by the
passing of legislation by the Parliament possessing jurisdic-
tion within the appropriate constitutional unit. For instance,
the Legislature of an Australian State may pass an enactment
itself declaring (say) the rules which are to govern the appoint-
ment and dismissal of Ministers of the Crown, the dissolution
of Parliament, and the special position, if any, of the Premier
in the Mlnlstry There is no difficulty whatever in attaching
binding force to legislation of this character. It has been
ruled by the Australian Courts that the remedy of mandamus
is 1applicable in proceedings directed against the Governor
of one of the States,! but the writ there in question was a
prerogative writ. The case does not lend support to Keith's
very broad generalization that ‘it is not for the courts to seek
to control the highest form of executive authority’.2  All that
1s necessary to make legislation of the kind already indicated
valid and effective, is to specify the remedies obtainable

“against the Governor and Ministers if the constitutional rules
laid down are broken. In Amorney-General for New South
Wales v. Trethowan and Others,3 which is discussed else-
where, an Act of the New South Wales Legislature had pro-
vided that Bills of a certain character should not be presented
to the Governor for the Royal Assent until a condition pre-
cedent had been fulfilled.# As the condition had not been
fulfilled in reference to the particular Bill and as it wasalleged
thatits presentation was threatened and intended, the Supreme
Court of New South Wales seemed to find no difficulty in
issuing an injunction restraining Ministers from pgesenting
the Bill to the Governor for the Royal Assent. The case was
carried on appeal, ultimately, to the Privy Councll, but, after
the proceedings before the Supreme Court, the question of

- remedy was canvassed no further, the High Court restricting

I Rex v. Governor of South Australia (1907), 4 C.L.R. 1497.
2 A. B. Keith, Constitutional Law of the Britisk Dominions (19 3 3), p- 145.
3 [1932] A.C. 526. See ante, pp. 199, 200, 274. bid.
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the appeal to the real controversy, which was whether the
prior legislation, in terms preventing such a presentation
until approval by the electors at a referendum, was itself
valid. The original issue of the injunction has been criticized
in some quarters. It is certainly unsafe to rely upon the pre-
cedent as establishing a general right to an injunction, merely
because a breach of statutory constitutional law is threatened;
and if the very just and convenient remedies of injunctionand
mandamus are to be made available in enforcing statutory
rules as to constitutional relationship, express references to the
remedies should be made in the constitutional statute.

An illustration of legislation by a constitutional unit control-
ling the exercise of its own Executive power is provided by
an Ontario Act,! which provided that, in matters within the
jurisdiction of the provincial Legislature, all powers and
functions exercisable at the time of the passing of the British
North America Act, 1867, by the Governors or Lieutenant-
Governors of the several Provinces, should be vested in and
exercisable by the Lieutenant-Governor of the Province of
Ontario, in the name of the Crown or otherwise, as the case
might require. A special section provided that the power
of commuting sentences for offences against the laws of
the Province should be included. It was contended by the
Dominion that the power of commuting sentences was a pre-
rogative right of the Crown, exercisable exclusively by the
- Governor-General. But, as Mr. Blake argued for the Pro-
vince, the prerogative of pardon ‘is divisible and passes by
right direct from the Crown to the governor-general, or to
lieutenant-governor as the case may be, but not through the
former’.2 Blake also stated that the British North America
Act operated to divide Executive, as well as Legislative,
powers between the Dominion and the Provinces, and that
the declaration in the British North America Act that ‘The
Executive Government and authority of and over Canada is
hereby declfred to continue and be vested in the Queen’3—
implied that the word ‘Canada’ included the Executive of
the Provincial, as well as that of the Federal, Government.

T 51 Vic, c. 5 (Ontario Act).
* 'Lodd, Parliamentary Government in the British Colonies (2nd ed.),
p. 368. % Ibid., p. 369.
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This argument was upheld,! and it seems to be in strict line
with the later decision of the Privy Council in the Bonanza
case (1916).2

The competence of a Dominion Legislature to confine the
discretion or duty of the Governor within prescribed limits
was also recognized in a dispatch of Earl Granville, bearing
date January 7th, 1870, and dealing with the expenditure of
public money under the warrant of the Governor without
sanction of law. The dispatch was to the following effect:

‘But if both branches of the legislature should agree to dispense
with this injunction of the law, and desire that the governor should
hereafter be guided by the advice of his ministers in the performance
of this duty, her Majesty’s Government would not object to this
-conclusion and would then free the Governor from personal respon-
sibility in the matter.’3

It must also be emphasized that there is no greater difficulty
in investing a proper tribunal with jurisdiction to determine
questions of internal constitutional law, in the sense of usage,
than there is in the determination of such questions of inter-
national law as are covered by the words of Article 13 of the
Covenant of the League of Nations, viz.

‘Disputes as to . . . any question of international law, as to the
existence of any fact which, if established, would constitute a breach
of any international obligation, or as to the extent and nature of the
reparation to be made for any such breach.’

All such disputes are recognized as generally suitable for
arbitration or judicial settlement. This general recognition
has been supplemented by subsequent recognition of the
jurisdiction of the Permanent Court of International Justice.
"This recognition, made by declarations under Article 36 of
the Statute of the Permanent Court, known as ‘signing the
Optional Clause’, has been made by all the members of the
British Commonwealth of Nations who ‘signed the,Optional
Clause’ in respect of a period of ten years. It is true that the
jurisdiction of the Court was not accepted as t8 (inter alia)
disputes between the Dominions and the United Kingdom
inter se, though this exception was not made by the Irish Free
State. But the point to remember is the general acceptance

L Ibid: 2 [1916] 1 A.C. 566.
3-'T'odd, Parliamentary Government in the Britisk Colonies (2nd ed.), p. 635.
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of the situation that questions of international law and ques-
tions of fact relating to such disputes are not only susceptible
of judicial settlement and determination but are determinable
by a permanent International Tribunal. Questions of Inter-
national Law are in many respects analogous to those which
arise in relation to British Constitutional usage and practice.



XXXII

CONSIDERATION OF SOME RELATED
PROBLEMS

ATTERS which may arise for consideration in defining
constitutional practice include the following, some of
which have already been discussed in a different aspect.

1. The conditions under which the normal duration of
Parliament should be lessened. This is the problem of dis-
solution. It invites a number of possible solutions, (#) that
the right of dissolution should be committed to the Monarch
or his representative; (#) that the right of dissolution should
be subjected to the consent of Parltament itself; (¢) that the
right should be vested in the electorate itself by adopting
some appropriate method of recalling all sitting members.

2. The conditions under which the life of Parliament may
be extended. In the case of a controlled Constitution, where
the overriding Charter fixes the duration of Parliament (e.g.
Commonwealth of Australia Constitution Act, section 28 as
to the House of Representatives), the problem is solved. In
the case of an uncontrolled Constitution there is a tempta-~
tion for a Legislature to postpone dissolution and, taking
advantage of some actual or alleged crisis, extend its own
. existence in order to avoid popular disapproval. There
are very dangerous possibilities in such an abuse of legal
power, and the right and duty of the Crown in relation thereto
are of the utmost importance.

3. The problem of the individual member of the popular
Assembly. Towhatextentshouldlaw compel the individual to
give faithful support to the party upon the platform of which
he has been elected? Should the remedy for alleged breach
of such duty depend upon electoral recall at the instigation of
electors, or should the mere fact of voting upon aff important
division contrary to his party’s wishes itself create a vacancy?

4. 'The relation of the Upper House to the popular As-
sembly. Should the power of the former be allowed to extend
beyond the suspensive veto, should the Upper House be

itself dissoluble, and how should it be composed ?

@
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5. The relation of the Ministers inzer se, particularly the
special position and status of the Prime Minister or Premier.
Morley said that the Head of the Cabinet occupied a
position of ‘exceptional and peculiar authority’,’ that he
‘chooses his own colleagues and assigns to them their respec-
tive offices’,2 and that, in an emergency, he may ‘take upon
himself a power not inferior to that of a Dictator, provided
always that the House of Commons will stand by him’.3 An
illustration of thisspecial predominance of the Prime Minister
took place in 1931, when Mr. Ramsay MacDonald formed
a Government with four only out of twenty-one Labour
Ministers, and the support of only a handful of his party.
Professor Laski criticized the action taken, saying
‘A Cabinet treated as Mr. MacDonald treated his late colleagues
cannot avoid the feeling that they have been tricked by the employ-
ment of a weapon devised for quite different purposes. For the whole
essence of the right to resign or to dissolve is not to permit a Prime
Minister to appeal from his colleagues to his opponents; it is to
permit a Cabinet defeated in the House of Commons, or desiring a
refreshment of its authority, to seek a new mandate from the elec-
torate. No Cabinet in the past would have accepted the operation
of that power by the Prime Minister alone on any other terms. And
from this the inference should surely be drawn that its operation
cannot now safely remain the sole prerogative of the Prime Minister.
He must share its exercise at least with the Cabinet.’+
In Australia the Labour parties have chosen Leaders and
Ministers by ballot of all Labour members of Parliament.
Other parties have been more controlled by the discretion of
their Leader, though often enough nowadays a parliamentary
leader is chosen by ballot. In England Asquith asserted that
‘Such a question as the dissolution of Parliament is always
submitted to the Cabinet for ultimate decision’.s
These divergent views both as to the actual and the desir-
able constitutional position make it essential that some more
definite rule or understanding should determine the relation-
ship between Prime Minister or Premier and his colleagues.
6. Important questions arise as to the enforcement of the
electoral ‘mandate’. There are two main possibilities. The
* Lord Morley, #alpole (1921 ed.), p. 144. 2 Ibid.

3 Ibid., p. 145. + Laski, Crisis and the Constitution, pp. 17-18.
5 Earl of Oxford and Asquith, Fif#y Years of Parliament, vol. 1i, p. 194.

®
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‘mandate’ may be exceeded by an attempt to pass legislation

never approved of by the people. On the other hand, the
popular will may equally be defeated if the promised electoral
programme is not carried into effect. Of course there is a
school which still asserts that the will of Parliament, not of
the people, should prevail. But, on the whole, parties now
seem to be agreed that consultation of the electorate 1s an
essential condition to great and important changes in the law.
In other words, the main principle of the ‘mandate’ is almost
universally accepted.

It follows that the conditions under which the popular
will is expressed should be such as will secure a real freedom
of choice to each elector, and this involves providing a reason-
ably equal opportunity to parties to place their views before
the electors. In Australia, when important proposals were
submitted to the electors at a referendum, it was for some
~ time the practice for each political party concerned to compile
a written case. A pamphlet was sent by the electoral office to
each elector containing the opposing cases. Itisobviousthat,
under modern conditions, newspaper and broadcasting propa-
ganda may create great confusion and even panic and may
become as great a menace to a free vote as bribery or intimi-
dation of individual electors under older conditions.

7. The question whether, and to what extent, Parliament
should have constituent power is directly related to the legal
question whether it should be regarded as capable of binding
its successors. Itis too late in the day to deny that the British
peoples should be accorded full rights of self-government.
But those rights may be delayed or defeated if constituent
power is exercised by Parliament without restriction. The
recent case of Newfoundland seems to illustrate this point.
Whatever political justification there was for the action taken,
in fact the Legislature of Newfoundland surrendered powers
which, according to ordinary notions of modern constitu-
tional practice in political democracies, belonfed to the
citizens of that State. This illustrates again the special, and
perhaps a dangerous, feature of the Statute of Westminster
which I refer to elsewhere. In the main the Statute commits
powers to ‘the parliament of a Dominion’.? It thus identifies

I See secs. 2 (2), 3 (5), 9 (3), and 10.(1) and (2).
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the Dominions with their Parliaments for the time being, so
that the destinies of the peoples of the Dominions, being
committed to, may also be prejudiced by, a Legislature which,
in relation to some great question, has no mandate and knows
that it cannot obtain one. ‘
8. The powers of a Legislature may be used in such a way
as to destroy in advance the effectiveness of subsequent elec-
toral verdicts. Parliament may bind its successors, and by
creating unfair or even grotesque restrictions upon change,
make the alteration of certain laws virtually impossible. One
way of doing this is by passing a law which will be certain
to escape future repeal or amendment because of the known
political composition of, and the relative permanence of, an
Upper House of Parliament. Further, Parliament may mani-
pulate electorates, employing the device of the ‘gerrymander’,
so that the will of a minority shall usually prevail. The
question of giving each vote its fair representative value
throughout the electorate involves consideration of such pro-
posals as that of proportional representation. As Lowell said:

“The English practice of rearranging the constituencies, and
apportioning the representatives among them, only at long intervals,
of treating a Bill for the purpose as an exceptional measure of great
public importance, instead of the natural result of each new census,
has the advantage of preventing frequent temptations to gerry-
mander. But, on the other hand, it raises the matter of electoral
districts to the height of a constitutional, and almost a revolutionary,
question, preceded sometimes by long and serious agitation, and
always fought over on party grounds. This is a perpetual difficulty,
for the shifting of population, which must always be changing the
ratio of representation, will from time to time make a redistribution
of seats inevitable.’t

By contrast, an excellent system obtains in the Common-
wealth of Australia. Electorates are redistributed after each
census, and the adjustment of new boundaries is committed
to skilled and impartial officers. The same assertion cannot
be made in respect of some of the States where the Parliaments
have directed, or at least invited, a very unfair distribution of
the electorates quite inconsistent with the principle of ‘one
vote, one value’.

U Lowell, Tke Government of England, vol. i, p. 202.



APPENDIX
THE NEW STATUS OF SOUTH AFRICA

Souts Arrica was one of the self-governing Dominions which
provided the motive power which resulted in the Imperial Confer-
ence decisions and declarations of 1926 and 1930, and in the passing
by the Parliament at Westminster of the Statute of Westminster, 1931.
Further, General Hertzog, the Prime Minister of the Union, has
been equally prominent in the tendency to translate mere declarations
of constitutional status and constitutional practice into statutory and
indisputable form. But as will appear, although ‘South Africa’, re-
garded as an abstract entity, has now been elevated by Statute into the
highest legal status, there has been no binding definition of the respec-
tive powers inter se of the Crown, the Ministry, the Parliament, and
the electorate within the constitutional framework of the Union
itself.

Legal Effect of Future Acts of the United Kingdom

The Status of the Union Act, 1934, provides by sec. 2 that “The
Parliament of the Union’ shall be ‘the sovereign legislative power in
and over the Union’. It also provides that:

‘No Act of the Parliament of the United Kingdom and Northern
Ireland passed after the eleventh day of December 1931 shall extend, or
be deemed to extend, to the Union as part of the law of the Union, unless
extended thereto by an Act of the Parliament of the Union.

Sec. 4 of the Statute of Westminster, 1931, had provided that:

‘No Act of Parliament of the United Kingdom passed after the
commencement of this Act shall extend, or be deemed to extend, to a
Dominion as part of the law of that Doeminion, unless it is expressly declared
in that Act that that Dominion has requested, and consented to, the enact-
ment thereof.’

The verbiage employed in sec. 4 of the Statute of Westminster
suggests that a mere declaration in an Act of the Parliament at West-
minster to the effect that the request and consent of the, Dominion
concerned had been obtained would be sufficient to secure the extension
to such Dominion of the particular Statute. Of course the substance
of sec. 4 is that the request and consent of the Dominion must actually
be obtained before, and as a condition of, the applicability to the
Dominion of the legislation of the Parliament at Westminster. The
question of the binding force of sec. 4 upon the Parliament at West-

T The day upon which the Statute of Westminster, 1931, was assented to by the
King.

4243 Qq
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minster is quite distinct and all that need be said at present! is that it
may be erroneous to assume that even the Courts of the United
Kingdom would treat the restriction upon power as of no effect.
Sec. 2 of the Status of the Union Act secures that, in the Courts of
South Africa at least, the absence of an express Act of the Union
Parliament will successfully prevent any Act of the Parliament at
Westminster, passed since the Statute of Westminster, 1931, from
operating in South Africa.

The Legislature Supreme, not the Electorate

‘T'his illustrates the development of South Africa’s constitutional
status in relation to the United Kingdom. But what is ‘South Africa’?
What is a ‘Dominion’? An essential but always overlooked feature
of the Statute of Westminster is that great powers are either committed
to, or recognized as existing in, either the Parliaments or Legislatures
of the Dominions (see secs. 2 (2), 3, 5, 7 (2) and (3), 9 (3), 10 (1) and
(2)), or, as in sec. 4 itself, ‘the Dominion’ itself. The Statute of
Westminster does not define the elements of a *Dominion’ except that,
in sec. 9 (3), it is identified, in the case of the Commonwealth of Aus-
tralia, with “The Parliament and Government of the Commonwealth’.
No doubt the reference, in the case of the Commonwealth, to its
Parliament and the requirement in sec. 2 of the Status of the Union
Act, of a special Act of the Union Parliament, are considerable im-
provements upon the position which might exist if the mere consent
of the Executive Government for the time being was regarded as
sufficient to bind the people of a Dominion. But, even in such cases,
the Parliament is the Parliament for the time being only, and it does
not necessarily reflect the will of the electorate for all purposes and
at all times. It will therefore have to be considered by the. Dominion
peoples whether special safeguards are not required to prevent a com-
placent Parliament from surrendering constitutional powers by the
method permitted by sec. 4 of the Statute of Westminster and without
the specific consent or authority of the Dominion people concerned.
By way of illustration it will be remembered that the Newfoundland
Act, 1933 (24—25 Geo. V, c. 2), took away from the people of New-
foundland #mportant rights of self-government, at the request, not of
the electors, but of the Parliament for the time being,

Three Leading Principles of the *Status of the Union Act’

Sec. 4 (1) and (2) of the Status of the Union Act provide as follows:

(1) The Executive Government of the Union in regard to any aspect
of its domestic or external affairs is vested in the King, acting on the advice

t The matter is referred to ante, pp. 274~6.
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of his Ministers of State for the Union, and may be administered by His
Majesty in person or by a Governor-General as his representative.

(2) Save where otherwise expressly stated or necessarily implied any
referenice in the South Africa Act and in this Act to the King shall be
deemed to be a reference to the King acting on the advice of his Ministers
of State for the Union,’ ‘

These two important subsections may be said to perform three
distinct functions. In the first place, they elevate the doctrine of
ministerial ‘responsibility for the acts of the Crown into a statutory
requirement which, as a general but not universal rule, excludes per-
sonal action on the part of the King or the Governor-General. In
the second place, they ensure that, in the application of the doctrine of
ministerial responsibility, the Ministers who are to be responsible for
the acts of the Crown in relation to South Africa are the Ministers of
the Union itself. In the third place, they permit of the exercise by the
Governor-General of the whole content of the royal prerogative of
the Crown in relation to the constitutional unit of South Africa. This
third aspect will be considered separately.t

The Reserve Powers Unaffected

The first and second aspects of these subsections might be thought
at first glance to safeguard both Ministers and Parliament against the
possible exercise by the Crown of its reserve powers of dismissal and
dissolution. ‘This, however, is not so. The provisions are quite con-
sistent with the exercise by the Governor-General of such reserve
powers, so long as he can discover other Ministers ready and willing
to vouch for the necessary executive acts, to ‘carry on’, and so accept
‘responsibility’ for the Governor-General’s actions. This important
aspect of the matter is placed beyond doubt by sec. 4 (3) of the Status
of the Union Act, which says:

“The provisions of sub-sections (1) and (2) shall not be taken to affect

the provisions of sections fwelve, fourteen, twenty, and forty-five of the South

- “Africa Act and the constitutional conventions relating to the exercise of his
functions by the Governor-General under the said sections.’

The provisions of the South Africa Act mentioned in this sub-
section should be referred to. Sec. 12 gives the Governor-General
power to choose and summon the Executive Council which is to advise
him in the government of the Union, and such councilfors ‘shall hold
office during his pleasure’. Sec. 14 deals with the appointment of
Ministers of Departments and provides that they ‘shall hold office
during the pleasure of the Governor-General’. Sec. 20 gives the
Governor-General power to summon Parliament, to prorogue it, and

I See post, pp. 310-I1I.
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to dissolve either the House of Assembly alone, or with certain limita-
tions the Senate and Assembly simultaneously. Sec. 45 also recognizes
the power of the Governor-General to dissolve the Assembly.

The result is that the reserve powers of the Crown in relation to
dismissal and dissolution may still be exercised by the Governor-
General for the time being. It is expressly provided, however, that he
should be bound by the ‘constitutional conventions relating to the
exercise of his functions . . . under the said sections’. ‘This unusual
direction is referred to later.? It may also be noted that the reserve
power of the Governor-General to ‘veto’ or, strictly speaking, with-
hold assent from a Bill, after its passage through the two Houses of
Parliament, is specially retained by sec. 8 of the Status of the Union
Act, 1934. That section, however, prevents the Governor-General
from reserving Bills for the signification of the King’s pleasure—a
procedure which would be entirely out of place in a constitutional
system where Ministers in the Dominion, and they alone, are invested
with the function of advising the Crown as to all its South African
affairs, external as well as internal.

Royal Executive Functions and Seals Actsy 1934

The Royal Executive Functions and Seals Act, 1934, became
law in South Africa on the same day as the Status of the Union Act,
i.e. June 22nd, 1934. The former provided for a Royal Great Seal
and a Royal Signet of the Union. The Prime Minister of the Union,
or, in his absence, his deputy was made the Keeper of the Great Seal
and the Signet (sec. 3). The King’s will, as head of the Executive
Government of the Union, is required to be expressed in writing under
his sign manual and every such instrument is to be countersigned by
a Minister for the Union (sec. 4 (1)). The King’s sign manual is
required to be confirmed by the Great Seal on all Royal proclamations,
and the King may by proclamation prescribe what other public instru-
ments require authentication under the Great Seal or the Signet (sec.
4 (2)). Where the instrument has to pass the Great Seal or the Signet,
the keeper of the Seals is required to affix the Great Seal or the Signet,
as the case may be, to the instrument bearing the King’s sign manual,
and the cqunter-signature of one of the King’s Ministers of State for
the Union (se.c. 4 (3))

Reserve Powers unimpaired

If these provisions of sec. 4 of the Royal Executive Functions and
Seals Act stood alone, the Crown, in the person either of the King
himself, or of the Governor-General, would be rendered incapable of

T See post, pp. 303-6.



THE NEW STATUS OF SOUTH AFRICA 30I

exercising the reserve powers of dismissal or dissolution without the
consent of the Prime Minister for the time being, But this would be
inconsistent with sec. 4 (3) of the Status of the Union Act. Accord-
ingly, it was provided in sec. 4 (4) that the sections do not affect the
exercise by the King or the Governor-General of the powers under
secs. 12, 14, 20, and 45 of the South Africa Act.

The King’s Personal Authentication Unnecessary

Under sec. 6 of the Royal Executive Functions and Seals Act, it
is provided that whenever, for any reason, the King’s signature to
any instrument requiring the King’s sign manual cannot be obtained,
or whenever the delay in obtaining it would, in the opinion of the
Governor-General in Council, either frustrate the object thereof or
unduly retard the despatch of public business, ‘the Governor-General
shall, subject to such instructions as may from time to time in that
behalf be given by the King on the advice of his Ministers of State for
the Union, execute and sign such instrument on behalf of His Majesty’.
This very important provision furnishes machinery to carry out the
Status of the Union Act so far as the latter commits to the King’s
Ministers in South Africa exclusive authority to advise and control
the exercise of all royal prerogatives, powers,and functions appertaining
to the external or internal affairs of South Africa. Moreover, it solves
the possible conflict which might arise if, in relation to such affairs, the
King had received advice from his Ministers in the United Kingdom
inconsistent with that tendered by his Ministers in South. Africa. In
such case the King would be spared the necessity of a personal decision
and the Governor-General is enabled to act on his behalf.

Administration of Imperial Acts still extending to South Africa

Secs. 7 and 8 of the Royal Executive Functions and Seals Act deal
with the administration of Acts of the Parliament of the United
Kingdom passed prior to the Statute of Westminster, 1931, and extend-
ing to the Union as part of the law of the Union. The administration
of all such Acts is taken away from the hands of the King’s Ministers
in the United Kingdom, and transferred to his Ministers in South
Africa. In the case of Acts which require the King’s Orders in
Council, the Governor-General in Council is empowered to act unless
the Governor-General in Council determines that the exigencies of
the case require an order of the King in Council. In the latter case the
King in Council is to act in respect of the Union only at the request
of the Prime Minister of the Union, and it is to be expressly declared
in the instrument containing the King’s pleasure ‘that the Union has
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requested and consented to the King-in~Council so acting in respect
of the Union’ (sec. 7).

No Difficulty of Interpretation

It is now possible to venture some general observations upon these
two very important Statutes. It is said that the object of General
Hertzog was to secure ‘the doctrines of (1) the divisibility of the Crown
as regards the Union;* (2) the right of Union neutrality in the case of
a war declared by the Crown on the advice of British Ministers; and
(3) the right of the Union to separate from the Commonwealth’.2
Professor Keith has, however, also emphasized that the legislation was
passed with the approval of General Smuts and that the latter has ‘in
the past . . . been inclined to deny that the Union can legally be neutral
in a British War or can legally separate from the Commonwealth by
unilateral action’.3 In these circumstances Professor Keith thinks
that legislation ‘accepted by men holding such different views must
tend to be vague’, and the result has been to ‘render interpretation of
the legislation especially difficult’.¢ The matters dealt with in the two
Statutes do not, however, raise difficulties of interpretation, because in
no case is the meaning of the provisions left ambiguous. The attitude
which may be adopted by the Court to the legislation will depend
rather upon questions of power than of construction.

The Statute of Westminster, 1931, not a Direct Source of Power

The Statute of Westminster, 1931, has not been used by the Parlia-
ment of the Union as the sole, or even as the direct, source of its
constitutional power to enact the two Statutes. This appears clearly
from the recital to the Status of the Union Act, which refers to the
declarations and resolutions of the Imperial Conferences of 1926 and
1930 and states that such resolutions and declarations ‘insofar as they
required legislative sanction on the part of the United Kingdom have
been ratified, confirmed, and established by the Parliament of the
United Kingdom in an Act entitled the Statute of Westminster, 1931".

The recital to the Status of the Union Act concludes by declaring
that it is expedient, first, ‘that the status of the Union of South Africa
as a sovereign independent State . . . shall be adopted and declared by

! In rgo4 ‘Harrison Moore pointed out that ‘the doctrine of the unity and indi-
visibility of the Cgown is not persisted in to the extent of ignoring that the several parts
of the Empire are distinct entities. To ignore it, in fact, would lead to consequences
not merely ‘nconvenient and absurd, but in the case of the self-governing Colonies
at any rate politically mischievious.” (See Law Quarterly Revieaw vol. xx, p. 3583
The King v. Sutton (1908) 5 C.L.R. 789; and the Engincers Case (1920) 28 C.L.R. 129
at p. 152 to the same effect, and contrast Williams v, Howarth (1905) A.C. 551.)

2 Keith, Fournal of Comparative Legislation, Nov. 1934, p. 289,

3 Ibid. ‘ + Ibid.
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the Parliament of the Union,” and second, ‘that the said Statute of
Westminster, insofar as its provisions are applicable to the Union of
South” Africa .. . shall be adopted as an Act of the Parliament of the
Union of South Africa.” Accordingly, sec. 3 of the Status of the Union
Act declares that the parts of the Statute of Westminster relating to
South Africa as one of the Dominions ‘shall be deemed to be an Act
of the Parliament of the Union and shall be construed accordingly’.

Reliance upon Status apart from Statute of Wesiminster

It is reasonably clear, therefore, that the two Acts of Parliament
proceed upon the assumption that the Imperial Conference decisions
of 1926, declaring that the Dominions and the United Kingdom are
‘equal in status, in no way subordinate one to another in any aspect
of their domestic or external affairs’; should be regarded as sufficient
evidence of South Africa’s constitutional right to control all its affairs
external and internal alike. Upon such assumption the two Acts of
1934 proceed to declare status and provide for a method of exercising
all the powers and capacities incident to such status. From the point
of view of strict law the result of this method of approach may not
be different in essentials from that reached if the Statute of Westminster
had been regarded as itself furnishing for the first time the necessary
constitutional power.

The Reserve Powers and Constitutional Conventions

Both the Acts of Parliament passed by the Union expressly save the
reserve powers of the Governor-General as the King’s representative
in relation to the dismissal of Ministers, the dissolution of Parliament,
and the assent to Bills passed by the two Houses of Parliament. But the
Governor-General, in relation to the matter of dismissal and dissolu-
tion, is required to act according to ‘the constitutional conventions’.t
This unusual requirement has its only analogy in the provisions of
Atrticles 51 and 41 of the Constitution of the Irish Free State. Art. 51
of that Constitution, whilst declaring that the executive authority is
vested in the King, provides that ‘it shall be exercisable in accordance
with the law, practice, and constitutional usage governing the exercise
of the Executive Authority in the case of the Dominion of Canada,
by the Representative of the Crown’. Similarly Art. 41 provides for
the Representative of the Crown in the Irish Free State dealing with
Bills which have passed both Houses by acting ‘in accordance with
the law practice and constitutional usage governing the . . . withholding
of assent or reservation in the Dominion of Canada’.

1 Status of the Union Act, sec. 4 (3).
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Uncertainty of Application of Constitutional * Maxims'

The great difficulty about incorporating in a Statute references to
constitutional conventions, usages, maxims, and practices, is that there
is the greatest uncertainty not only as to what rules are to be applied
but also as to how in any particular case they should be applied. The
Statute of Westminster, for instance, declared in language quite un-
ambiguous that ‘it is in accord with the established constitutional
position that no law hereafter made by the Parliament of the United
Kingdom shall extend to any of the said Dominions as part of the law
of that Dominion otherwise than at the request and with the consent
of that Dominion’. It might have been thought that a convention
evidenced in such an authoritative way would be amply sufficient to
preclude the Parliament at Westminster from considering any change
in the constitutional position of one of the six States declared by the
Commonwealth of Australia Constitution Act, 1900 (another Act of
the Parliamentat Westminster), to be united ‘in oneindissoluble Federal
Commonwealth’. But there appear to be constitutional authorities
ready to assert that the Petition which has been presented to the Parlia-
ment at Westminster on behalf of the Parliament and Government of
one of the States of the Commonwealth, viz. Western Australia, may,
without a breach of constitutional usage, be acceded to so that, by an
Act of the Parliament at Westminster, the State in question will be
allowed to secede from the indissoluble Commonwealth. Yet as Mr.
Justice Dixon has recently pointed out:

‘that Petition contemplates in a matter affecting the internal affairs of the
Commonwealth an exercise by the British Parliament of its legislative
supremacy over the law throughout the Empire; the supremacy which
these provisions (i.e. of the Statute of Westminster) are expressed to
restrict. It is true that the Commonwealth has not adopted the Statute of
Westminster. But in this respect it does no more than restate as a legal
rule an existing constitutional convention.”

Difficulty not avoided by Ministers’ Control over Governor-General

It is obvious, therefore, that it is never safe to rely upon the appli-
cation of mere constitutional usages, no matter how authoritative the
documents by which they are evidenced. In the case of South Africa
the difficulty raised by the reference to the ‘Conventions’ is much
greater because it is impossible to say what the ‘conventions’ are and
where they may be found. Is recourse to be had to Hallam or May?

I University of Melbourne Centenary Lecture, March 1935; Law Quarterly
Rewieaw, vol. i, 612. The present Appendix was prepared before the decision of the

Commnittee appointed by the Houses of Parliament at Westminster that the petition
should not be investigated.
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to Hearn or Bagehot? to Bryce or Anson? to Asquith or Dicey? to
Todd or Keith? to Jennings or Laski? Professor Keith avoids the
difficulty by stating that

‘the fact that any Government can provide itself with a Governor-General

of its awn party complexion renders these formal powers meaningless. It is

noteworthy that a proposal to allow the King to act independently in the
matter of the selection of the Governor-General was deliberately negatived.

Yet, if the Governor-General is a nominee of the local Government and

holds office at its pleasure, he departs vitally from the British parallel and

the constitution ceases to provide any control over the majority party in the
lower House for the time being.”*

But is it permissible to agree that the occasion will never arise
when, in the crisis of a political controversy, a Governor-General may
think it proper to exercise his ultimate authority and even dismiss
a Ministry which has the support of a majority of the Assembly,
appoint the Opposition Leader as Prime Minister, and grant a disso-
lution of Parliament to the new Prime Minister? Surely it is wrong
to assume that the Governor-General for the time being will always
be a mere tool in the hands of the dominant party. It is true that a
Governor-General could not safely exercise his reserve powers unless
he had good reason to suppose that the electorate would vindicate his
action. But that the possibility of similar action by a Governor-
General against the advice of his Ministers for the time being is not
merely academic, was shown in May 1932, when the Governor of
New South Wales dismissed from office a Ministry in full possession
of the confidence of the popular Assembly. After the Governor had
dismissed his Ministers the Leader of the Opposition became Premier,
and being unable to face the Assembly for an hour, secured, first a
prorogation, and then a dissolution of Parliament.2 Many constitu-
tional students have attempted to justify that particular exercise of
the reserve powers. Even in the case of the Governor-General of the
Commonwealth it has been stated that in the exercise of his ‘discretion’
under sec. 58 in dealing with Bills passed by both Houses of the Parlia~
ment, he need not always act upon the advice of his Ministers. Mr.
Latham,? for instance, says:

‘Exceptional cases may arise in which the Governor-General would be
Justified in disregarding their advice. The principles applicable for deter-
mining the existence of such exceptional cases can only bethose which in
fact have been applied in Australia (though not without controversy) by the
Governor-General and by State Governors in dealing with aflvice by a
Ministry that Parliament should be dissolved. Such advice has on several
occasions been rejected, but only where the Governor-General, or Gover-

v Yournal of Comparative Legislation, Nov. 1934, P. 292.
2 See ante, chap. xix. 3 Now Sir John Latham C.J.
{743 - RT
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nor, as the case may be, has been able to secure another set of Ministers who
do not repeat the advice given by their predecessors,’

No Effective Remedy against Non-Observance of Conventions

Perhaps the greatest advantage to be derived from defining the
extent of the discretion as to the exercise of reserve powers is that the
absence of definition may prevent an over-careful Governor-General
from acting when he should, just as it may enable an imprudent or
over-zealous Governor-General to act where no reasonable ground
for intervention exists. In each case an error may be fatal to the best
interests of the people which are committed in the last resort to the
care of the Governor-General or Governor.

In such cases, moreover, it may not be possible to retrace the wrong
steps which have been taken. An interesting illustration of this is
contained in the recent decision of the Permanent Court of Inter-
national Justice, which interpreted the Statute of the Memel territory -
under the Convention of May 8th, 1924. The majority of the Court
held that the dismissal of the President of the Directorate in February
1932 was in order in the circumstances in which it took place, and
that the Governor of the territory was also correct in appointing the
Opposition Leader in his place. But it also held that the dissolution
of the Chamber of Representatives of the territory in March 1932, at
a time when the Directorate presided over by the new appointee had
not received the confidence of the Diet, was not in order. But although
the Court thus reached the opinion that the constitutional Statute had
been infringed by the Governor, it took occasion to add:

‘It has arrived at the conclusion that on the proper construction of the

Statute the Governor ought not to have taken certain action which he did

take. It does not thereby intend to say that the action of the Governor in

dissolving the Chamber, even though it was contrary to the treaty, was of
no effect inthesphercof municipallaw. This is tantamount to saying that the
dissolutionisnottoberegarded asvoid in the sense that the old Chamber is still
inexistence, and that the new Chamber since elected has no legal existence.’®

In the case of South Africa, action by the Governor-General, al-
though ‘unconstitutional’ as offending against the ‘conventions’ of the
Constitution, would be incapable of being remedied so long as the
Oppositioft leaders accepting office were ready to accept ‘responsibility’
for the actiongaken. Similarly, if the Governor-General failed to take
action to protect the electorate against a Legislature which proposed to
extend it® own life in order to avoid certain defeat upon the expiration
of its normal period of life, the result would be irrevocable and might
be disastrous.

Y J. G. Latham, dustralia and the British Commonawealth, pp. 65-6.
2 Permanent Court of International Justice, Series A/B, No. 49, p. 46, 11.8.1932.
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Possibility of Constitutional Restrictions in South Africa

The complete removal of the Colonial Laws Validity Act, 1863,
from the constitutional system of South Africa raises the question
whether it is possible for the Parliament of the Union to be bound
effectively by constitutional restrictions. For instance, sec. 152 of the
South Africa Act gives Parliament power to repeal or alter any of the
provisions of the Act, but this provision is subject to certain exceptions.
‘One exception is that secs. 35 and 137, which deal with the franchise
and disqualification therefrom and with the equality of the English
and Dutch languages in the Union, cannot be repealed or altered unless
the Bill is passed by both Houses of Parliament sitting together and is
agreed to at the third reading by not less than two-thirds of the total
number of members of both Houses. May sec. 152 itself be repealed
or altered so as to do away with the ‘entrenching’ of secs. 35 and 1377

Colonial Laws Validity Act

In the case of those States and Colonies to which the Colonial Laws
Validity Act extends, the general answer to the question of restrictions
upon the legislature’s power is to be found in the decision of the Privy
Council in Attorney-General for New South Wales v. Trethowan,
[1932] a.c. 526. There it was held that a law passed by the Parliament
of New South Wales, which required the approval of the electorate at
a referendum (1) to any Bill abolishing the Legislative Council,
and (2} to any Bill repealing the law containing the requirement of
a referendum, was valid and effective by reason of sec. 5 of the Colonial
Laws Validity Act. That section, whilst committing to the Legis-
lature for the time being full power to alter its own constitution, adds
a proviso that laws so passed ‘shall have been passed in such manner
and form as may from time to time be required by any Act of Parlia-
ment, letters patent, order in Council, or Colonial Law for the time
being in force in the said Colony’. The conclusion was reached by
holding that the laws in question constituted a ‘manner and form’ of
passing laws, and that this requirement, being that of a “Colonial law
... in force’, had to be observed. The decision of the Privy Council has
been availed of by the now uni-cameral Legislature of Queensland
which has passed constitutional amendments requiring popular approval
at a referendum before an Upper House can again bg reconstituted.
Further, such popular approval is now also required in %ueensland
before the Legislature can lawfully extend its own life. Ih all these
cases the supremacy of the Imperial Law contained in the Colonial
Laws Validity Act made it unnecessary to determine whether upon
general principles of constitutional law one legislature could bind its
SUCCessor.
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Applicability of Decision in Trethowan’s Case

It has been stated that the decision in Trethowan’s Case has no
application to those Dominion Legislatures which, since the Statute of
Westminster, 1931, are released from the binding effect of the Colonial
Laws Validity Act.

‘It would seem, although there is a constitutional convention that this
shall not be done, that the Union Parliament could, since the passing of the
Statute of Westminster, 1931, repeal by an ordinary Act of Parliament
sec. 152 of the South Africa Act, 1909, which provides for the employment
of a special machinery for the amendment of certain sections of the-con-
stitution.™

Is Sec. 4 of the Statute of Westminster Binding?

Professor Keith deals with the question of constitutional restrictions
in relation to the operation of sec. 4 of the Statute of Westminster,
1931, upon the Parliament at Westminster. He quotes the well-known
dogma of Bacon that ‘a supreme and absolute power cannot conclude
itself, neither can that which is in nature revocable be made fixed’.2
Keith’s conclusion is ‘unquestionably in strict law, if a subsequent Act
of Parliament applied nominatim to any Dominion, the omission (i.e.
in the Statute of the Parliament of Westminster) of the requisite state-
ment of concurrence would be unavailing to prevent it applying to the
Dominion’.3

A close perusal of the arguments before and the observations of the

members of the Judicial Committee in the case of Attorney-General
for New South Wales v. Trethowan suggests doubt as to the validity of
this sweeping assertion. Mr. Justice Dixon, in a recent analysis of the
Statute of Westminster, has said of sec. 4 that it ‘is a restriction upon
British Parliamentary supremacy over the law’.4

The Views of Anson

In 1886 Sir William Anson, dealing with the Government of
Ireland Bill, disputed the unqualified proposition that the Parliament
at Westminster was unable to bind its successors. One exception to the
general rule occurred, he considered, ‘where Parliament surrenders its
sovereign pewers over a certain area to another person or body.’s Anson
illustrated this exception as follows:

‘Suppose that legislative independence were to be conceded to the colony
of Victowia. Suppose that Parliament were to repeal the Colonial Laws
I Law Quarterly Review, vol. xIviii (1932}, p. 456.
2 Keith, Constitutional Law of the British Dominions (1933), pp. 38-9-
3 Ibid. + Melbourne University Centenary Lecture, March 1935; Law
Quarterly Review, vol. i, p. 611.
5 Law Quarterly Review, vol. 2 (1886), p. 440.
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Validity Act as regarded that colony, and the provisions of any other Act
which affected the subordination of the Victorian Parliament; and that all
necessary steps were taken to place Victoria in the position in which Fox
desired to place Ireland. Wonld it be maintained that our Parliament could
still legislate for Victoria, or that the Victorian Courts need regard such
laws as anything but specimens of legislation, instructive perhaps, but cer-
tainly inoperative? I should be disposed to contend that Parliament could
only regain its power in one-of two ways. Acts passed by the Parliament of
Victoria and the Parliament at Westminster might provide for a legislative
re-union of the two countries on any terms to which both could agree. Or
war and the suspension for a while of all legal relations might leave Victoria
in the position of a conquered territory with which the Imperial Parliament
could deal as it pleased.’®

It will be observed that there is a very close parallel to be drawn
between the status of the self-governing dominions to which the Statute.
of Westminster applies, and the case supposed by Anson. If Anson’s
views were accepted, the Courts of the United Kingdom as well as
those of the Dominions concerned should regard the absence from any
Statute of the Parliament at Westminster of the declaration of request
and consent by the Dominion to whom it is sought to be applied as
effectively preventing such application.z

Broader Question arises in South Africa

But this does not dispose of the question of a possible repeal of
sec. 152 of the South Africa Act. In that instance there is no question
of any surrender of sovereign power by one authority to another.3
Anson himself is forced to add a second exception to meet the case
where two portions of a people represented in one Parliament agree
for the future to have separate Parliaments. But the broader ques-
tion is whether the main doctrine will itself be regarded as valid
when legal thought seems no longer to debar Parliament itself from
setting up a Constitution which, by reason of its very nature as such, is

1 Tbid.

2 In Moore’s case (1935 A.C., p. 484) the question of the power of the Irish Free
State to make its own constitution permanently binding did not fairly arise. The
appeal to the Privy Council was treated as a fetter upon Ireland’s judicial autonomy
and as having been imposed from without by virtue of the Colonial L8ws Validity
Act; consequently -the fetter was deemed removed by the express provision of the
Statute of Westminster giving power to a Dominion legislature to ®ass Acts repug-
nant to Imperial Acts. In the British Coal Corporation Case (1935 A.C. gtp 520) it
was suggested by Lord Sankey that the Imperial Parliament might repeal or dis-
regard Sec. 4 of the Statute of Westminster ‘in theory” or ‘as a matter of abstract
law’. This statement was a mere obiter dictum, and there was no analysis of the
theory in its application to the changed circumstances of to-day. (See ante, p. 274.)

3 Why should net ‘abdication’ or ‘surrender’ be possible upon a functional, as
well as a geographical, footing ?
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intended to restrict the liberty of the legislative, as well as of all other
organs within the appropriate constitutional unit. In South Africa, for
instance, is it possible to deny that the sovereign Legislature could set
upaconstitution which would adequately and effectively defineand limit
the powers of the Governor-General, the Legislature and each House
thereof, the Executive,the Judiciaryand theelectorate,and would provide
for its own amendment and its own enforcement? In such circum-
stances it would become the duty of the Judiciary to enforce the terms
of the Constitution. T'he fact that in other countries the Judiciary has
yielded to the overwhelming pressure of the Legislature for the time
being does not lead to the inference that all Courts of justice will
prefer the power of the existing Legislature to the supremacy of the
law. Bacon’s dogma will hardly be allowed to stand in the way of
modern notions of constitution making and constitution breaking.

The Grant of Royal Prerogatives to the Governor-General

The two recent acts of the Union Parliament deal with the impor-
tant question of the extent to which the Royal Prerogatives in relation
to South Africa may be exercised by the Governor-General. The
answer is that all such prerogatives may be exercised.

A similar question was discussed in connexion with the Dominion
of Canada in what is known as the Bonanza Case, [1916] 1 A.C. 566,
There it was stated by Viscount Haldane for the Privy Council that
the argument was:

‘that the Governor-General and the Lieutenant-Governors of the Pro-
vinces, excepting so far as the royal prerogatives have been reserved expressly
or by necessary implication, have the right to exercise them, as though by
implication handed over and distributed in such a fashion as to cover the
whole of the field to which the self-government of Canada extends.’

Delegation of Prerogatives in Canada and Australia

Sec. g of the British North America Act provides that the Executive
Government and authority of and over Canada ‘is hereby declared to
continue and be vested in the Queen’. Sec. 10 of the Act assumes that
the Governor-General will be exercising the authority of the Queen,
but there 1% no special provision as in sec. 61 of the Constitution of the
Commonweajth of Australia. The latter section declares that the
Executive power of the Commonwealth is vested in the Queen and is
‘exercisalle by the Governor-General as the Queen’s representative’,
Sec. 8 of the South Africa Act had provided that the Executive Govern-
ment of the Union was vested in the King and ‘shall be administered
by His Majesty in person or by a Governor-General as his representa-
tive’, The possibility of the exercise of the Executive power over
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South Africa by the King in person remains unaffected by sec. 4(1) of
the Status of the Union Act. In the Bonanza Case Viscount Haldane
refrained from expressing an opinion upon the question of the extent
to which the King’s prerogatives had devolved upon his Canadian
representatives. He'said: “There is no provision in the British North
America Act corresponding even to sec. 61 of the Australian Common-
wealth Act which . . . provides that the Executive power, though
declared to be in the Sovereign is yet to be exercisable by the Governor-
General’.T He also referred to other sections of the British North
America Act which appeared to ‘negative the theory that the Gover-
nor-General is made a Viceroy in the full sense’.2

Later, in December 1922, on the occasion of the application of
the State Governments of Australia for special leave to appeal from
the decision of the High Court of Australia in the Engineers’ Case,
Viscount Haldane said in the course of argument:

‘Under sec. 61 it is declared “The Executive power of the Common-
wealth is vested in the Queen and is exercisable by the Governor-General
as the Queen’s representative and extends to the execution and maintenance
of this constitution and of the laws of the Commonwealth”. No doubt that
does not take away the powers of the Governors of the States as representing
the Sovereign within their limits, but does it not put the Sovereign in
the position of having parted, so far as the affairs of the Commonwealth
are concerned, with every shadow of active intervention in their affairs
and handing them over, unlike the case of Canada, to the Governor-
General 2"

It may be observed that Viscount Haldane’s tentative indication of
opinion in relation to the exercise of prerogatives by the Governor-
General was not in line with that of Clement who thought that sec. 1o
of the British North America Act impliedly recognized that the
Governor-General was entitled to exercise all the prerogatives of the
Crown in relation to Canada’s sphere of self-government.# Curiously
enough, Lefroy regarded sec. 2 of the Commonwealth Constitution,
which provides that the Governor-General may exercise in the Com-~
monwealth ‘such powers and functions of the Queen as Her Majesty
may be pleased to assign to him’ as being inconsistent with the theory
of a full grant of the royal prerogative, and as declaratory of the theory
that the Governor-General was limited as to all prerogatlve powers by
the Letters Patent of his office and by his instructigps.s Harrison
Moore doubted this opinion.6 And Inglis Clark, writing in 1905, also

r [1916] 1 A.C. pp. 586—7. 2 Ibid., p. 587.
3 Transcript of argument, pp. 22—3.
¢ Clement, Canadian Constitution (2nd ed ), p. 95-

§ Law Quarterly Review, vol. 13, pPp- 282-3.
6 Ibid., vol. 16, pp. 36~7.
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disagreed with Lefroy and expressed the opinion that the reference in
sec. 2 was to powers and functions additional to those included in the
words ‘Executive power of the Commonwealth’ in sec. 61.1

Legal Position in South Africa before Recent Acts

Prior to the passage by the Parliament of South Africa of the Status
of the Union Act, the position of the Governor-General in relation
to the exercise by him of the prerogatives of the Crown could be
stated as follows:

1. It was established that all the royal prerogatives of the King
extended to, and existed in respect of, the Dominion by virtue of
its being a Dominion under the Crown. In every case of course the
existence of such prerogatives could be terminated by legislation of
the appropriate law-making authority.

2. The royal prerogatives in relation to South Africa, so far as they
were capable of separation from the prerogatives in relation to the
United Kingdom or to other parts of the King’s Dominions, were
exercisable by the King personally or by the Governor-General.

3. It was not impossible to separate the prerogatives of the King
in relation to South Africa from those in relation to the United King-
dom or to other parts of the King’s Dominions. Such a separation was
not impossible even in the case of the prerogatives of the King in rela~
tion to foreign or external affairs.

Authority over Mandated Territory

In the case of R. v. Christian, [1924] S. African L.R. 101, the
Supreme Court of South Africa was called upon to consider the legal
basis of its control as Mandatory over the mandated territory of South-
West Africa. It was held that the Government of South-West Africa
set up by the Union possessed sufficient ‘majestas operating internally’
to found a charge of high treason against a native chief alleged to be
in rebellion. De Villiers J.A. stated that in relation to the Mandate
delegated to South Africa as a member of the League, ‘the Union
Government as Mandatory of South-West Africa is not in any respect
subject to the Imperial Parliament’.2 From the point of view of the
territory nder Mandate, the majestas of the Mandatory operated
‘internally’. Rut from the point of view of the Union of South Africa,
the authority 1t exercised was ‘external’ to the Union, the Mandated
territory *hot being portion of the Union properly so-called.: The

* Inglis Clark, Constitutional Law, pp. 65—6. ‘
2 [1924] 8. African L.R. ror at pp. 119—20.

3 In the case of the Mandated Territory of New Guinea very strong, if not
conclusive, evidence that the mandated territory is not part of, but outside, His
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relation of Australia to the Mandated territory of New Guinea is
essentially based upon the same exercise of power in relation to external
affairs. I have said elsewhere:

‘It is well established, of course, that capacity to enter into agreements
with foreign powers belongs to the King and such capacity may be exercised
by the King in relation to any of his self-governing Dominions. "The
adaptability of the common law (of which the prerogatives of the Crown
form an important part) to new circumstances and conditions has allowed
the prerogative to be exercised so as (¢) to enable the King to enter into
binding arrangements with foreign powers, in his capacity as head of, and
with respect solely to, any one or more of the self-governing Dominions,
and (4) to authorize the King, in right of and as representing such Dominion,
to accept a Mandate.® -

In the case of the Commonwealth of Australia the international
arrangements which were concluded in relation to the Mandated
territory were not made in the name of the Governor-General but
of the King although, since the Treaty of Versailles, the advice to
act has come from the Ministers of the Commonwealth. A significant
feature of the Status of the Union Act is that, in relation to external
affairs, it will now be possible to enter into binding transactions through
the agency of the Governor-General.

Position since Passing of Recent Acts

Since the passing of the two recent Acts in South Africa it would
appear that all the prerogatives of the Crown in relation to South Africa
are capable of being distinguished and separated from those in relation
either to the United Kingdom or to the rest of the Empire or to
the other self-governing Dominions. Professor Keith goes so far as
to say:
‘As the Status Act grants all executive power to the Crown or the
Governor-General, the result is that in strict law there seems no obstacle
to the Governor-General issuing a proclamation of neutrality in the event
of the Crown declaring war on the advice of British Ministers. There
seems further no obstacle to the Governor-General assenting to an Act
which ‘would sever the connexion between the Union and the Crown.
General ‘Hertzog, therefore, may claim that the measure does provide a
legal means for the assertion of the doctrines of the right of negtrality and
secession.’2
Majesty’s Dominions is furnished by two Imperial Orders in Coumcil—No. 648 of
1923, and No. 16030 of 1928. The former was made under sec. 737 of the Merchant
Shipping Act, £894, the latter under sec. 30 of the Fugitive Offenders ®ct, 1881.
Each order not only recites, but is expressly based upon, the legal assertion that the
Mandated Territory of New Guinea is a place ‘outside’ or ‘out of” His Majesty’s
Dominions.

! The British Dominions as Mandatories, p. 23.

2 Fournal of Comparative Legislation, Nov. 1934, pP. 291.

4243 ss
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‘The statement of Professor Smiddy, when Minister of the Irish
Free State to America that ‘the only bond linking together the various
nations of the British Commonwealth of Nations is the British Crown,
or one might say, the person of the King’* has now been made to
correspond with considerable accuracy to the legal position created
in South Africa. Mr. Latham,? writing in 1929, considered that
General Hertzog, who made similar statements, ‘failed to appreciate
the reality of other constitutional bonds of a legislative and judicial
nature’.3 In 1929, of course, it was correct to emphasize, as Mr.
Latham did, that ‘in the legislative sphere there is also a real bond
between all parts of the Empire. The British Parliament is still legally
supreme.’* "That position has been considerably altered during the
past five years. Mr. Latham’s reference to ‘the judicial bond’ consti-
tuted by the Judicial Committee of the Privy Council is a matter in
respect of which some of the Dominions have thought it desirable to
overlook the delay and—in the case of ordinary litigants—the great
expense of such appeals, for the sake of retaining access to a famous
tribunal. But the opinion of Professor Lowell in 1928-—that the
result of the decisions at the Imperial Conference of 1926 appeared to
be that the self-governing Dominions had ‘obtained legal and political
independence’s—has turned out to be far more accurate than the
opinions ventured by those who resisted and deprecated many of the
implications of full Dominion Status,6 Indeed the recent Acts passed
by the Parliament of the Union of South Africa illustrate the sub- .
stantial truth of Lowell’s comment.

Danger of Qver-Generalization

I say ‘substantial’ truth because there is always a danger in a
generalization as to ‘status’ or ‘Sovereignty’. As Professor Noel Baker
said of the self-governing Dominions in his 1928 work which so
accurately foreshadowed many of the developments of Dominion
Status in relation to International Law:

‘If we have a precise conception of the international relations which in
fact they maintain, if we have a complete and accurate idea of the legal
rights and duties in International Law which they have assumed, we may
confidengly neglect the battle about such words as statehood, sovereignty,
and independence.’?

Y Great Britagn and the Dominions (1928), p. 117.

2 Now Sir John Latham C.J.

3 Lathaf, dustralian and the Britisk Commonwealth, p. 22.

4+ Ibid,, p. 29.

5 Lowell and Hall, The British Commonawealth of Nations (1927), p. 587-

6 Noel Baker, The Britisk Dominions in International Law, pp. 358~9.

7 Notably Professor Keith in his works as well as in his contributions to the
Fournal of Comparative Legislation.
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There is also danger in over-generalization as to the precise func-
tions of the King and his Representative, as has been stressed in the
reference to the reserve powers of the Governor-General. “The feeling
of personal loyalty towards the King is something much more than a
“sentimental bond”. It is an integral part of the political structure of
this Empire, . . .’

! Round Table, Dec. 1930 (vol. xxi, p. 98).

4243 552
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