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.PREFACE 

IN this volume 1 have dealt with the·:r:Gya.l-abdiGation 
and .. its"gr£!.ve .. ~:ffects.on.,the,unity.,of~th~,Cr,o:w;.n,"attested 
by- Sou th-Afriaan-~legislation and-"the.~Constitutiori .. of 
-Eire; with c:~rtain anomalies in the Regency Act an:d 
the Coronation Oath; with Irish and South African 
hostility to British nationality, and the"demand"'of;the 
Union."for~the ... rights.yo£Hneutraliiy..,.and .. ,s.e~c~ssion,.,"aJ1d 
for the transfer of the Native Territories; with the 
recent growth of Canadian resentment of the appeal 
to the Privy Council; and with the negations of the 
Imperial Conference. I have discussed also Mr. Bald­
win's notable contributions to the aggrandizement of 
the Prime Minister at the cost of the King and the · 
Qommons alike; the,errors which,~hamper.~d.Jhe in­
dugura tion ,0£. r.esponsible~,g.ov.erninent,.in,India,-and ! . . ' . . '" 
played:xin,to.,the."h,anqs_.,qf.,Collgr.ess.; and the new status 
of Burma 1n: the Empire. . . 

In foreign----affair:s .. Tc--have· noted.,-·the-.~pwgressive 

abandonment ofour.obligations ·to<Ethiopia; the fatal 
objection o:q Imperial grounds to any effort to streng­
then the League or to establish collective, secm:ity; 
our resolute' negation of German aspirations for over­
sea expansion; the doctrines of non-intervention and 
belligerency: in regard to the Spanish Civil war; 
the Italian bid for mastery of the Mediterranean 
with the aid of a Fascist Spain; and, thence arising, 
the Kirtg's-~isdaifu'ei'"''of'that·- sovereignty--over. the 

· Sudan "whiGh.,Lord-Kitehener's.conquest,~gp.rim~tfor 
nueen""'V:,i0to:ria•:·"' · ~ . . . I 

My best .i thanks are due to the Editors of the 
Scotsman,· Manchester Guardian, Spectator, Morning Post; 
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and Irish 'Independent for their courtesy in permitting 
the use of the communications which appeared in 
their journals, and to my sister, Mrs. Frank Dewar, 
for her unflagging interest in these topics. 

UNIVERSITY OF EDINBURGH, 

21 September 1937. 

A. BERRIEDALE KEITH. 
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.. THE KING 
THE CONSTITUTION 

AND THE .EMPIRE 

(a) THE ABDICATION, THE 
REGENCY ACT, AND THE 

CORONATION OATH 



1. THE MARRIAGE OF. THE SOVEREIGN 

¥ANCHESTE,R GUARDIAN, 4 December, I936 

It is a characteristic feature of English common law 
that in the matter of marriage it knows no distincti9n 
of ranks .. In its eyes ·all persons from the sovereign 
downwards stand on the same footing, and the reign­
ing prince may marry whom he plea.ses in exactly the 
same way as any of his subjects, subject· to precisely 
the same conditions regarding prohibited degrees of 
relationship. · . 

Statute, however, has intervened to impose a vital 
restriction. The misdeeds of James II drove · Parlia:­
ment to determine that, while. the King may marry a 
Papist-that is, one who holds communion with the 
Church of Rome or professes the Popish religion-by, 
this act he is excluded from enjoying the Crown, the 

· people are absolved of their allegiance, a:nd the Crown · 
descends to the next Protestant in the line of succession. 
It will be noted that the sanctity of marriage is re:. 
spec ted. The marriage is not invalid nor is . it even 
wrongful. A sovereign may deliberately prefer domes­
tic happiness to the cares of State, and the statute 
provides a constitutional means of doing so. 

The unfettered choice of the sovereign stands in 
marked contrast with the position of the other rriem-

. hers of the Royal Family; To them, indeed, was 
originally applicable the freedom of the common law, 
but it is characteristic of the un-English point of view 
of the first. sovereign of the Hanoverian dynasty that, 
acting in accordance with the practice of German 
princely families, he was eager to assert authority 
oyer the_marriagesof members of the Royal Family • 

• 
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Precedents of earlier action in this sense were asserted, 
and the judges in I 7 I 7 ruled, as desired by the King, 
that he had the right to approve the marriages of the 
heir-presumptive and his grandchildren. But a mar­
riage entered into without royal approbation was not 
invalid in law, and the indignation felt by George III 
at the marriages of the Dukes of Cumberland and 
Gloucester induced him, by the exertion of vehement 
pressure on the Houses of Parliament, to secure the 
passing of the Royal Marriages Act, I772. ·Under this 
remarkable. enactment the permission of the King is 
necessary for the validity in English law of the marriage 
of any descendant of George II (other than the issue 
of princesses who marry into foreign families) under 
the age of twenty-five. Over that age, if the royal 
permission is withheld, the person concerned may give 
notice of his intention to marry to the Privy Council, 
and may after twelve months have expired marry, 
unless in the. interval both Houses of Parliament 
have expressed disapproval of the projected alliance. 
Whether the Act in its wide extension is now de­
fensible may be doubted, but normally, of course, it 
operates to secure that on ascending the throne the 
sovereign is already married with the approval of his 
predecessor. 

The complete freedom of the sovereign to marry at 
pleasure is not restricted by any constitutional prac­
tice. No doubt under the earlier sovereigns of the 
present dynasty the feeling was strong that royalty 
should mate with royalty, but it cannot be said that 
there ever existed any marked popular sentiment on 
the subject. When Queen Victoria cordially approved 
the marriage of her daughter to the Marquis of 
Lorne, the warm approval shown by Parliament made ,, 
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it clea:r that the country was willing to accept any am.: 
ance on its merits. Under earlier dynasties, of-course, 
no restrictions on the royal freedom of choice were en­
forced. Henry VIII's assertion of his sole decision was 
readily accepted by his subjects, and those of his mar­
riages which were based on international interests 
were no more successful than those of Charles II and 
his brother, while that of his daughter was disastrous . 

. The days fortunately have gone when it was neces­
sary for a Queen like Elizabeth to consider whether 
duty to her country did not demand a political mar;. 
riage to the Duke of Anjou. No Ministry now need 
consider itself bound to advise the sovereign to streng­
then the country by a prudent alliance. But the 
freedom of action of the sovereign is limited by moral 
factors of a compelling character. The position of a 
Queen or Prince Consort is one hard to fill under the 
exacting conditions of a monarchy which rests on the 
popular will, and a specially high standard has been 
set by the precedents of Prince Albert, of Queen 
Alexandra, and of Queen Mary. Qualitieswhich may 
be admirable for the normal life of the subject may be 
insufficient for the exacting round of public duties im­
posed by custom on a Queen. The mere fact that the 
sovereign may legally wed whom he will imposes on 
him the task of fixing his affections on one whose 
selection will be widely welcomed by his people. 

In such a matter the position of the Prime Minister 
as representing' the Cabinet is one of the utmost 
delicacy. He cannot claim a constitutional right to 
advise marriage, still less to suggest any particular 
marriage. The King's sole right to determine for 

· . himself the desirability of marriage is as uncontestable 
as his initiative in choice. But before any final decision 

tO· 
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is taken the sovereign should doubtless take his Prime 
Minister, as the essential link between him and his 
people, into his confidence. Nor would it involve any 
overstepping of the limits of his authority were the 
Prime Minister in his confidential intercourse with his 
sovereign on his own initiative to touch on the attitude 
of the people to any suggested marriage. He must, of 
course, in any case make certain that any proposed 
consort is not a Papist and is under English law of the 
status of an unmarried woman, for English law differs 
on that head often from foreign law, and authoritative 
advice is due to the King.r On the desirability of any 
particular choice the Prime Minister would doubtless, 
if at all possible, concur in the royal wish. But con­
stitutionally he would be entitled, if his view were 
overruled, to resign office, for it is impossible to accept 
the suggestion that a royal marriage is to' be regarded 
as a private affair, in which Ministers have no place . 
. The office of Queen Consort is of high official rank, 
and in the selection of its holder the people and their 
representatives have a vital interest. 

Nor is the duty of the Crown to keep in touch with 
1 English law treats as valid divorces granted by the Court of the hus­

band's domicile, but it seems that the first divorce of the lady in question · 
was granted in Virginia, which was not the State of domicile of the hus-. 
band. There is one doubtful authority (Armitage v. Att.-Gen., [r9o6] 
P. 135) in favour of the view that a divorce may be recognized in Eng­
land, if the Courts of the domicileat the time would have recognized it. 
The matter might, I suggested to Mr. Baldwin, be cleared up by judicial 
decision in an intervention in the English divorce proceedings, or by 
reference to the Privy Council under the Judicial Committee Act, 1833,. 
so that legislation might establish the position, if doubtful. The case 
cited was one where the American divorce was granted in a defended 
suit unlike the present case, and this fact might have been decisive (The 
Scotsman, 22 March; 21, 26, 29 April 1937). Nothing was done, but by 
letters patent of 27 May the title of Royal Highness, continued to the 
Duke of Windsor, was denied, not only as was proper to his issue, but 
also to his wife. ' 
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. the views of the Cabinet lessened ·by the fact that 

Parliament in its grant of the Civil List, making ample 
provision for the contingency· of the royal marriage, 
has deprived itself of any forma,l means of control. It 
was· constitutionally open to the House of Commons 
to reserve to itself the right to determine the grant for 
the Queen Consort when the choice of the King was 
communicated by him. The fact thatit has refrained 
from such action is a signal proof of the· complete 
confidence which it reposes in the discretion of the 
King and the respect which he will accord to its point . 
ofview. No more signal example could be given of the 
completeness of the bond of confidence between King 
and people. · 

2. THE ABDICATION OF THE THRONE 

MANCHESTER GUARDIAN, 7 December 1936 
'It is one of the special characteristics of the Imperial 

Crown that it has never voluntarily been laid aside by 
any of those who have worn it. It is true that Ed­
ward Il and Richard II were compelled by their · 
opponents to resign, and that James II was treated 
by a legal fiction as having abdicated; but in all three 
cases it was the decision of Parliament which vacated 
the throne. There is therefore no precedent for volun- · 
tary abdication, and ·the legal, effect of such action 

, must be regarded as doubtful. It may be argued, from 
:\ the analogy of the inability of a peer to surrender his 
: peerage, that the J(ing cannot legally abdicate, so as 
':to deprive himself of his royal rank or his issue of their 
:right to the.succession. A King, it may be contended, 
!n~ay refuse to perform the functions of his office, but 
1n that case thethrone is not vacant. The position is 
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· merely similar to those cases where from mental in­
firmity or physical weakness the sovereign cannot act, 
and provision has to be made by Parliament for the 
performance of his duties. The point is not of essential 
importance. It is clear that any abdication would have 
to be sanctioned by Act of Parliament, which would 
also ·provide for the exclusion from the succession of 
any issue of the sovereign who abdicated, and deter­
mine his property rights. The Civil List would have 
to be revised, a suitable allowance awarded to the ex­
King, and very probably steps taken to adjust property 
rights, for it may be assumed that the King holds 
property which has accrued to him from dispositions 
made on the assumption that he will continue in the 
royal office. 1 

Though unique, the passing of such an Act would 
not involve any serious constitutional issue for the 
United Kingdom, the assumption being that the mea­
sure was passed at the request of the King, and that 
he would afford it automatically his assent. It would, 
of course, be necessary to be assured of the acceptance 
of the premature succession by the Duke of York, but 
doubtless that would follow automatically from a 
voluntary abdication. The legislation would have full 
effect both legally and constitutionally throughout 
India, the colonial Empire, and the dependencies of 
the Crown. But the position assigned to the Dominions 
by the Imperial Conference of I 926 and more formally 
by the Statute ofWestminster 1931 raises very serious 
difficulties. 

The Statute, passed at a time when such a con­
tingency as a voluntary abdication was unthinkable, 

r This issue was evaded by dropping any allowance and adjusting the 
issue privately. 
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. provided that 'any alteration in the law touching the 
succession to the throne or the royal style and titles 
shall hereafter require the assent as well of the Parlia­
ments of all the Dominions as of the Parliament of the 
United Kingdom'. But the provision is placed in the 
preamble only as a declaration of constitutional pro­
priety, not of formal law; and in law, strictly speaking, 
the alteration of the succession, which would neces­
sarily be in~olved in the Act dealing with the abdica­
tion, would be automatically effective· in all the 
Dominions, without the expression of the assent of their 
Parliaments. This follows from the definitions of the 
term 'Queen' in the British North America Act, 1867, 
and .in the Commonwealth of Australia Constitution 
Act, I goo, from the terms of the Status of the Union 
Act, 1934, of the Union Parliament, and from the 
Interpretation and other Acts and common law in the 
case of New Zealand, Newfoundland, and- the Irish 
Free. State. But legal power and constitutional right 
are very different things, arid it would be imperative 
to insert in any British Act dealing with the issue,. if 
so desired· by any Dominion, an express declaration 
that the change in the succession should have no 
application to that Dominion, unless and until the 
Parliament of that Dominion either assented to it or 
made legislative provision of its own. 

The position ofthe Dominions in this matter is not 
uniform, a fact which in part accounts for the rather 
curious wording of the provisions of the Statute of 
Westminster. Canada and the Commonwealth of 
Australia have constitutions which contain 'no grant 
of federal power to legislate regarding the succession 
to the Crown, and therefore all that can be done 
by their Parliaments is to express assent under the 
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preamble of the Statute ofWestminster, which must be 
understood in the sense that, whatever the legal powers 
of a Dominion Parliament, it would be constitutional 
for it to express in such a matter its assent to a change 
to be effected by British legislation. In the case of 
Newfoundland the suspension of the Constitution 
would render the legislation of the United Kingdom 
the sole and the proper method of expressing the 
Dmninion's acceptance of the new regime. The Union 
of South Africa, on the other hand, has clearly asserted 

. its absolute right to determine the issue .of sovereignty 
under the Status of the Union Act, 1934, and legisla­
tion of an independent character would assuredly be 
deemed essential in order to maintain the constitu­
tional rights of the Union. New Zealand has never 
asserted any legal right to determine the succession, 
and it may well be that she would be contented to 
express assent to any British legislation. 

The position of the Irish Free State, on the other 
hand, presents very grave difficulties. The State tacitly 
acquiesced in the accession of Edward VIII, but it is 
impossible to say that it would be willing to follow the 
lead of the British Parliament in an alteration of the 
succession, having regard to the advantageous position 
which it might secure by declining to concur in British 
action. If then Britain proceeded to legislate, it would 
be open to the State to point out that such action 
without the assent of the State was a violation of the 
constitutional position as defined by the Statute of 
Westminster, and that the State must insist on its 
right in the circumstances to determine for itself the 
question of the sovereign authority. It might then vest 
it in an elected head of the State, thus terminating the 
connexwn of the State with the British Common-
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{vealth. :Such legislation, it must be remembered, 
}vould not be subject to the control of the Privy Coun­
dl, ·for that body in its own decision in Moore v. 
(lttorney-General for the Irish Free State (I 935 A. C. 484) 
1;ha:S declared valid the Irish Act abolishing the appeal 
ito the Privy Council, and it may well be that even in 
:the eyes of English law such legislation would be valid, 
i for in that judgement the Privy Council seems to have 
:conceded the right of the Free State Parliament to 
:legislate subject to no restriction whatever, that is, with 
~the same plenitude of authority as is unquestionably 
; possessed by the Parliament of the United Kingdom 
, and as is claimed, probably justly, 1 by the Parlia- .. 

ment <;>f the Union of South Africa. It is plain, 
therefore, that abdication must necessarily involve 
among other dangers that of raising in an acute form 
the question of the secession of the Irish Free State 
from the Commonwealth. 2 

: 3· THE STATUTE OF ABDICATION 

To the Editor ojTHE scoTsMAN, 10 December I9J6 

I. In order to give immediate effect to His Majesty's . 
abdication it has been necessary to depart from the 
exact terms, but not from the principles, of the Statute 
of Westminster, I 93 I. There .is no time to secure the 
assent of all the Dominion Parliaments· as contem- · 
plated in the preamble to that Statute, but the assent 
of the Dominion Governments supplies full authority 

1 This view has since been taken by the Appellate Division of the 
Supreme Court in Ndlwana v. Minister of the Interior which denies the 
right to question on the ground of informality in passing any Union Act 
(cf. Ridges, Const Law of England (ed. Keith, 1937), p. 4). 

2 These views were by request of the National Broadcasting Company 
of Ainerica broadcast from Edinburgh on December 8. 
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for the measure taken under the principles of the 
Constitution. 

2. The legal effect of the Statute of Abdication is 
secured in the several Dominions as follows : In 
Canada it becomes automatically operative under s. 3 
of the British North America Act, 1867. In Australia 
it has the same effect under s. 2 of the Commonwealth 
of Australia Constitution Act, I goo, and in the Union of 
South Africa under the Status of the Union Act, 1934, 
s. 5· The same result follows in India and in New 
Zealand, as well as in the rest of the Empire, under 
the common law and the Interpretation Acts of the 
United Kingdom and these territories. 

3· There is no possibility of any difficulty in the 
Union. It is true that no British Act can there take 
effect now until extended thereto by the Union Parlia­
ment, in view of the express provisions of s. 2 of the 
Status of the Union Act, but the matter is completely 
covered by the definition of'heirs and successors' to the 
Throne under s. 5 of that Act. It is not necessary, 
therefore, that any action be forthwith taken by Parlia­
ment in the Union, though later it will no doubt 
homologate the assent of the Union Government.! 

4· In the case of the Irish Free State the position is 
different, and it can hardly be expected that the Dail 

1 Though the legal position is clear, General Hertzog invented the 
quite untenable theory that the royal abdication took effect on Decem­
ber I o, and explained his telegram of December I I to the King eo nomine 
as due to courtesy. Plainly, the whole idea was due to the determination 
to prove to the whole world that the Kingship of the Union and that of 
the United Kingdom were separable. Of. no. I8, post. The wording of 
the proclamation of the King on December 12 was widely regarded as 
chosen to make it clear that his succession was as King of South Mrica; 
see the argument in R. v. Raux, [I936] A.D. at p. 272. One point in­
volved in that accusation of the crimen laesae venerationis was whether the 
attack complained of was justiciable as an attack on the sovereign of 
South Mrica. Of. Keith, Joum. Camp. Leg. xviii. 285, 286. 
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will not take advantage of the present unquestionable 
opportunity to deal with the relations of the State and 
the Crown.1 

' ' 

4· SIR JOHN SIMON ON THE REGENCY BILL 

To the Editor ojTHE scoTSMAN, 3 February 1937 
Sir John Simon, I fear, is more diplomatic than 

accurate in his exposition of the position of the Domi­
nions in regard to the Regency Bill. It may, therefore, 
be worth while setting it out with greater precision. 

r. In the Irish Free State there now exists statutory 
provision for the performance of certain royal acts by 
the present sovereign. Nothing but Irish legislation 
can authorize any person to act in lieu of the sovereign, 
but the Free State has no immediate intention of 

. legislating on this point alone. We must wait for the 
new Constitution to see if the royal powers are con­
ferred on the proposed new head of the State. 

2. In the Union of Sotitli Africa the Governor­
General can exercise every royal function, including · 
that of treaty-making and declaring war or neutrality. 
No legislation, therefore, is necessary or contemplated, 
for the time being at least. 

3· As regards Austr.alia and New Zealand, Sir John 
Simon is entirely misleading.· By saying that the Bill 
when it became an Act would be effective in the 
United Kingdom and the Colonies, he suggests that it 
would not take effect in these Dominions. If this is his 
meaning, then he is clearly in error. Tte Bill as intro­
ducedis unlimited in operation, anditextends, therefore~ 
to the whole of the Dominions of the Crown except in 
so far as its operation is limited by statute. Its operation, 

1 See nos. 14 and 17, post; Joum. Comp. Leg. xix. 105 ff~ 
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therefore, is excluded only in Canada, the Irish 
Free State, and the Union of South Africa, to which· 
alone is s. 4 of the Statute of Westminster applicable. 
It may be added that, as matters stand, neither Austra­
lia, whether Commonwealth or States, nor New Zea­
land can legislate to affect the Regency Act. 

4· As regards Canada, the position is frankly obscure 
and unsatisfactory. The Act will not be in force as part 
of the law of the Dominion because Canada has not 
requested, and consented to, its enactment. Will then 
a treaty affecting Canada be validly concluded, if it 
has to be signed and ratified under authority granted 
by the Regent? The case of action by Counsellors of 
State is less difficult, because it may well be that by the 
common law affecting the Crown, which remains pait 
of the law of Canada, their appointment could be held 
valid, without regard to the Regency Act. Sir John 
Simon talks of Dominion legislation as possible. But 
has he forgotten the limitations on the power of the 
Parliament of Canada under theBritishNorthAmerica 
Act, I 867 ,'which are expressly preserved by s. 7 of the 
Statute of Westminster, 1931, or the emphatic re­
minder1 just given by the Privy Council that five impor­
tant Canadian Acts are invalid because they transgress 
the limits set by the Constitution.? Would it be possible 
to find any authority in law for the Dominion or the 
Provinces, even if they all acted together, to authorize 
a Regency? It is, in my opinion, most unfortunate that 
Canada was not asked to request and consent to the 
enactment of the Act, and even now this step might 
properly be taken. It is difficult to see how Canada 
could object, for royal acts are simply carried out on 
the initiative of her Government. 

1 See Keith, Canadian Bar Review, xv. 428-35, and. no. 3 I, post. 
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· 5· The Act will apply toNewfoundland, whether or 
not she resumes full Dominion status. 

6. Apart from the question of the Dominions, is it 
ret;i.lly desirable that the person next in succession to 
th~ Throne should be among those empowered to 
certify the physical or mental incapacity of the sove- · 
reign? He would thus help to secure his own position 
a~ Regent, and, where the issue was in doubt, as in the 
case of mental affliction, his position would be ex­
ttemely invidious. If he certified, he might be censured 
by public opinion as moved by personal ambition; if 
he refused, it might be said that he did not believe in 

· ~he royal incapacity. On general principles surely he 
~mght to be omitted, and the decision left essentially 

. ro the high judicial officers mentioned or any three of 
)hem. In that case the alteration of the number re-
iquired to certify might be avoided; · 

: 5· THE REGENCY BILL; AMENDMENTS DESIRABLE 

! To the Editor ojTHE SCOTSMAN, 6 February 1937 
! As, thanks to the hospitality of your .columns, a 
i useful amendment, suggested in my letter in your 
' issue of. the 4th instant/ has been made, without a 

division in the House of Commons, by omitting the 
next in succession from the list of those qualified to 
certify the incapacity of the sovereign in the Regency 

. ; Bill, may I trouble you with a further suggestion, on 
'I the chance that it may be considered in the House of 
,
1 Lords? 

In Clause 3 Sir John Simon accepted an amendment 
which provides that 'a person shall be disqualified 
from becoming or being Regent if he is not a Britis4 

1 See no. {• ante. 

25487 
0 OEC 196i 

·' 
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subject and domiciled in some part of the United King­
dom'. The original text read for the words italicized 
'resident in', and the meaning was obviously that the 
Regent should be a person who was identified with 
this country by residence. It was suggested that the 
person next in succession might be acting as a Gover .. 
nor-General, and so might be regarded as ineligible, 
because not resident, when the occasion arose, and so 
the change was made. But it was not noted that the 
change leaves possible the office of Regent devolving 
on some person who, though technically domiciled in 
some part of the United Kingdom, nevertheless is on 
unsatisfactory terms with the royal house or dislikes 
the United Kingdom, and therefore manifestly is not 
suited to be Regent. The obvious correction was to 
insert 'normally' before 'resident', which would cover 
every case, and would secure that the Regent was a 
person identified with British life and interests. It 
seems most desirable that the change made should be 
thus rectified, for the Act is permanent, and its terms 
should be very carefully chosen. 

But a further point arises. Is it wise to omit provision 
for the case where the person who should be Regent 
was unwilling to act? It is impossible to force a reluc­
tant or absent prince to assume the office of Regent, 
and I think specific provision should be made, which 
could be easily done in s. 3· If a Regency should 
become necessary it would be gravely embarrassing if 
the Regent by law were to refuse to act, and we should 
have all the difficulties of I 788 once more,I for in that 
case there would be no sovereign able to assent to the 
Bill necessary for transferring the Regency. It would 
be infinitely simpler to allow refusal. 

1 See Keith, The King and the Imperial Crown, pp. 46, 47· 
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6. THE REGEN:CY ACT, 1937: A CRITICISM 

24 March 1937 
The Regency Act in its final form is marked by grave 

· defects which are the more remarkable because, though · 
the Dominion Governments did not formally partici- · 
pate in its drafting, the Bill was shown to them during 
their presence in Londpn in I 935 and they acquiesced 
in its enactment. 

I. Though the remarkable error by which a body 
of six persons was constituted with power to declare 
the royal incapacity, including the prospective Regerit, 
was. corrected by Sir John Simon's acceptance from 
Mr. Mander, M.P., of the amendment suggested by 
me, Sir J. Simon persisted in making one qualification 
of the Regent domicile in some part of the United 
Kingdom. This decision is inexplicable, because the 
whole intention of the "reference to residence in the 
original form of the Bill" was to secure that the Regent 
should be a person who was essentially connected with 
the United Kingdom in the sense of having his regular 
home there. Domicile; of course, produces no such 
result. The very sort of person whom it might be 
desirable to exclude from the Regency, a dissatisfied 
prince who lived abroad, might !=!asily be domiciled 
in England. It seems to have been forgotten by Sir 
J. Simon that such a prince would almost certainly 
have a domicile of origin in some part of the United 
Kingdom, and the loss of such a domicile is difficult 
to prove. But in any case it was inexcusable to set a 
problem in a peculiarly unsatisfactory branch of law · 
to be solved, when a vital issue of the appointment of 
a Regen.t is concerned. It seems to have been forgotten 
that the validity of any action done by the Regent 

Q 
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personally might be challenged on the score that he 
was not legally Regent. Common sense would have 
dictated the acceptance of the simple suggestion 'nor­
mally resident' in lieu of 'domiciled'. Unhappily, it 
appears to have been thought that 'normally domi­
ciled' was the term proposed, though of course from 
the legal point of view 'normally domiciled' is a 

· monstrosity and a contradiction in terms, for a person 
is either domiciled, or not, absolutely; there is no 
half-way house. 1 

2. But the worst feature of this unhappy provision 
arises from the provisions of s. 6 ( 2) regarding the 
qualifications of the Counsellors of State. They may 
not include any person who is disqualified from being 
Regent, so that all four must be domiciled in some 
part of the United Kingdom. Here again it will be 
necessary to determine for each counsellor the question 
of domicile, and here again the aim of shutting out a 
prince habitually resident abroad is completely de­
feated. Seldom can an Act sponsored by so distin­
guished a lawyer have suffered from so grave a defect, 
destructive of its express intention of certainty and 
simplicity. 

3· It must be questioned also whether it was wise 
to define rigidly the Counsellors of State.. As the 
Dominions preferred that no British Ministers should 
be included in the Counsellors, the choice might have 
been limited to those in the succession to the throne, 
but the King should have been allowed full discretion 
as to number and personnel. No reason for the limita­
tion of a satisfactory character has been adduced, and 
it must be admitted that the discussion of the measure 
in both Houses of Parliament fell short of the impor-

1 Dicey and Keith, Conflict qf Laws (1932), pp. 75 ff. 
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tance 9f the topic. The Government, it W<l:S obvious,· 
was anxious to deal swiftly with the topic lest difficul-

. I . . 

. ties with the Dominions might be created, and hasty 
work is; seldom satisfactory. 

4· B*t, even so, a very serious change was made in 
s. 2 (I); regarding the cases in which a regency might 
be. brmkght into being. There was added authority to 
the qu~lified persons (the wife or husband ofthe sove• • 
reign, ~he Lord Chancellor, the Speaker, ·the Master . 

· of:the Rolls, and the Lord Chief Justice) or to three of 
them t~ declare 'that they are satis.fied by evidence 
that the sovereign is for some definite cause not. avail-

! • 
able for1 the performance of' the royal functions, where-
upon the Regent assumes power. Lord Rankeillour 
wqs in ~orne degree responsible for this change, as he 
pressed/ on· Ministers the .possibility . that the King 
might ~e taken prisoner on the sudden outbreak of 
ho~tili~ifs when .ab~oad, or ~i?ht be ~revented from 
returmljlg to England, and Mm1sters evidently thought 
these wide terms ~ould cover the case. They are 
applied! also to the Regent by s. 3 (5) of the Act, and 
therefo~e meet the suggestion, pressed by the writer, 1 

that provision ought to be made to .meet the case 
.where ~ person ~ho became Regent by operation of 
law refltsed to act, thus causing .a deadlock. But the 
·cases o{ the King and the Regent are very, different, 

I 

and the Act provides a possibility that, ifthe King 
desired Ito abdicate or refused to act in accordance 
with th1e wishes of Ministers, he might be treated 
simply 4s not available for the performance of duties, 
and a Regent be installed in his place. Since, in the 
view of the Union of South Africa, a King has absolute 
right to 1abdicate, and his abdication becomes effective 

I See no. 5> ante. 
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forthwith on declaration, there would thus be a disrup,. 
tion of the unity of the Crown such as it is. 

5· As regards the Dominions, Mr. Mander elicited 
from the Attorney-General that Sir John Simon's atti• 
tude was that it was not desirable to make any state­
ment as to whether the Act applied to them or not. 
The amazing thing is that this statement was placidly 
accepted in the Commons, and that in the House of 
Lords no peer was willing to raise the point. We have 

·thus the spectacle of the Imperial Parliament legislat­
ing in deliberate ignorance of whether it was legislating 
or not for the Dominions. No more amazing example 
of executive control of the legislature can well be 
imagined, for not a word of protest was said. 

6. In fact, of course, the Act binds Australia, Com­
monwealth and States alike, New Zealand, and all the 
Empire save Canada, the Union of South Africa, and 
the Irish Free State. Of the latter two nothing need 
be said, since as sovereign legislatures they can enact 
what they will if need of a Regent arises. But there is 
no evidence that Canada has any authority to provide 
for a Regent, for that would involve an amendment of 
the British North America Act, 1867, which is ultra 
vires the Parliament under the express terms of the 
Statute ofWestminster, 1931, s. 7· It is decidedly un.:. 
fortunate therefore that Canada did not request and 
consent to the enactment of the Act for the Dominion 
and the Provinces. What the legal position would be 
if a regency became necessary it is difficult to say, but 
no doubt hasty legislation to clear up the position 
would be urgently required. 

7· The provision by statute regarding Counsellors 
of State seems from the Dominion standpoint singu­
larly unfortunate. It is difficult 'to doubt that before 
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;the . provision was made the King had by the royal 
:prerogative power to appoint Counsellors to act.for 
i him, jus't as ~e from time to time had authorized the 
:Prince ofWaJles to·hold councils for him and to express 
;thereat, the ~oyal will. 1 But the statutory provision 
: introduces cJnfusion and doubt. Does it take away the 
1 prerogative :right as regards those Dominions not 
:affected by lthe statute, or does that remain? Why 
i such legislation should have been decided upon it is 

. I . 

I difficult to ~ay. But it is natural to feel that if any 
! action were/ felt necessary, it should have .been held 
,· over until sbme common Dominion assent to legisla­
i tion cdveri*g the whole of the Empire could have 
I been attained. As it is, it seems as if the Dominions 

had lopkedlon the whole business with complete lack 
of enthusia!sm, probably feeling, very· much as do 

' I 

others outside governmental circles, that no :real case 
for legislati~m had been made out at all }?eyond the 
simpler typb of the older Regency Acts, and that legis­
lation for <t:ounsellors of State was a definite blunder. 

I 
7· THE NEW FORM OF THE CORONATION OATH 
. . "" 1 •. 

To the Editor ojTHE scoTsMAN, 16 February 1937 
I. May·~ express the hope that Sir John Simon may 

. be in~uce1 to explain to us the character of the new 
oath whicp His Majesty is to take in respect of the 
Union of South Africa and the other Dominions, and 
the r~latio'n. which it will bear to the Act for establish­
ing the c:oronation Oath (I Will. and Mary, c. 6), 
~hich mupt be administered to the King at the Corona­
tion under the terms of the Act of Settlement under 

I . , . 

which His Majesty holds the Throne? 
I . 

. , , ; Kbith, The King and the Imperial Crown ( 1 936), p. 44· 
. l . 

I 
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2. It is true that, when Mr. Mander, in the House 
of Commons on the 4th instant, called attention to the 
views which I had expressed in a letterr published in 
your columns on that date regarding the effect of the 
Regency Bill in the Dominions, the Attorney-General 
took refuge in the really amazing doctrine that it was 
not desirable in the United Kingdom for the Govern­
ment to make statements on the subject. I know of no 
more remarkable or intolerable claim than that the 
Houses of Parliament are to pass a law without know­
ing whether or not they are legislating for the Domi­
nions. It may be that they will yield to this autocratic 
assertion of the paramount control of the Executive, 
but if so they are stultifying themselves. But at any 
rate. in this case Ministers are surely bound to let us 
know to what they have agreed regarding the oath, so 
that we can see for ourselves, even if they will not tell 
us, how far it is consistent with the existing law. 

3· If there is any discrepancy between the new move 
and the existing legislation,2 then let us have legislation 
forthwith, and let us avoid any doubt as to the strict 
compliance by His Majesty with the terms of the Act 
which entitles him to the Throne. We are all willing 

1 See no. 4, ante. 
2 I had suggested (Journ. Comp. Leg. xviii. 277) that the King should 

swear 'to govern the United Kingdom of Great Britain and Northern 
Ireland, the British Dominions beyond the Seas, and India according 
to their respective laws and customs'. This would have had the advan­
tage of recognizing Northern Ireland. The new form refers to 'the peoples 
of Great Britain, Ireland, Canada, Australia, New Zealand, and the 

. Union of South Africa, of your possessions, and the other territories to 
any of them belonging or pertaining, and of your Empire of India'. 
Mr. de Valera appears to have acquiesced in the mention of Ireland, 
presumably to prevent that of Northern Ireland as implying continued 
partition. The republicans naturally protested at his surrender, which 
in fact does mark the State as still part of the dominions of the Crown 
and gives its people at least outside the State British nationality, which 
his new Constitution does not touch. See no. 10, post. 
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that the rel.igious feelings of South Africans and other 
Dominiop nationals should be respected, and it ~ay 
well be *at the references to the Church of England 
in the pr~sent form of oath should be revised. But let 
it be dorie with due publicity and open discussion in 
Parliameht. . · 

4·· Th~ Dominion party is, ofcourse, right in holding 
that; the action of South Africa is dictated by the desire 
of Gene~al Hertzog to emphasize the divisibility of . 
the Crown, which carries with it the rights of secession 
and neutrality. It.vainly pleaded with him to accept 
December I I as the date of the Royal abdication, but 
the Primb Minister insisted on the I oth, so that stu­
den~s_of cpnstitutional anomalies may record that King 
Edward :VIII ceased to be King in the Union on 
Decemb~r I o, in the Irish Free State on the I 2.th, and 
elsewhere on the uth. The Union Parliament has, 

I . 

very graciously, been pleased to ratify everything done 
by the IJte King after the I oth, so that we need not 
fear .. that: after all his assent to the Imperial Act on. 
the I 1 th ;was a nullity and the Act void. 1 Such hair-
'ftting ~an hardly serve any useful purpose. . 

( 8. l;'HE· PORONATION OATH ;.JTS JLLEOALJ:I:X ... · 
, I 

To the E4itor ojTHE scoTsMAN, 5 April 1937 
In vieJ of the official publication of the Coronation 

I . 

service, ahd of the inquiries I have received and made 
since th~ publication of my letter questioning the 
legality of the Royal Oath, may I explain more fully 
the ~rou1ds why Lholdjt_clearl¥.i~legaLf.9r.Jh~.J~.ing. 
to,.take. the_, new.< form .. oC,a.ath,"'WJ.tbQJI.t . .,.~a.JlGtl,Q!l .• 9f 
Parliament?. · . -·. I 

\ 

1 See no. xo, post. 
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I. His Majesty's sole right to the Throne depends 
on the Act of Settlement, which imposes on him the 
obligation to take the oath prescribed by I William 
and Mary, c. 6. That oath has been taken by all his 
Royal predecessors, including his own father, and de­
parture from it can be justified only by statute, and 
no such justification is available. 

2. The oath in its former shape required the King 
to 'swear to govern the people of this United Kingdom 
of Great Britain and Ireland and the Dominions 
thereto belonging, according to the statutes in Parlia­
ment agreed on and the respective laws and customs 
of the same'. Its purpose was clear, and was stressed 
in the controversy with the American colonies: it 
emphasized the dependence of the Dominions, and the 
supremacy of Parliament. The new form abolishes 
these points. But the Statute of Westminster is no 
justification in law for the change. (a) It has never 
been adopted by Australia or New ·Zealand, and as 
regards these Dominions the position is in law precisely 
as it was w~en George V swore the oath. (b) Under 
the Statute itself, the British North America Acts, 
Imperial statutes, are the fundamental basis of the 
Constitution, and Canada has just recognized the 
continued supremacy of the Imperial Parliament by 
her acceptance of the application to that Dominion of 
His Majesty's Declaration of Abdication Act, 1936. 
(c) In the case of Ireland, the change can be justified 
on the theory that it accords with the alteration in the 
Royal style made under the Royal and Parliamentary 
Titles Act, 1927, that is, by an express Imperial statute. 
(d) In that of the Union of South Africa, to which the 
Statute of Westminster applies, we have the Union 
Act just passed authorizing the new form of oath. For 
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one Dominion there is statutory authority for the. 
change; !Ireland is defensible as an ingenious evasion; 
but for the other three Dominions there is no shred of 
authorit~, and the change is patently illegal. . 
· 3· Even more flagrant is the illegality of the limitation 

. I 

to the United Kingdom of the Royal obligation to 
maintaih the Protestant Reformed religion. · The ap­
plicatioA of the oath to .the whole of the Empire was 
delibedte-it has been recognized for over two cerro. 
turies-knd to alter the oath now, without legal 
au~hori~y, however innocuous the change may be, is 
inqefen~ible. No one can pretep.d that the Statute of 
Westminster affects that issue. 

4· If !the advice of the Law Officers is relied on, I 
have m1erely to point out that it.is quite insuffiCient. 
The pr6per course is to ask the Judicial Committee of 
the Priry Council; under s. 4 of the Aet of 1833, for its 
opinio~, and the fact that this simple and rapid pro­
ce<;Iure :has been omitted naturally sugg~sts conscious-· 
ness onithe part of the Government that their position 
is untedable, and that a short Act is urgently necessary. 
It is relbvant to note (a) that on March 22 Mr. Justice 
Bennetf1 distinctly intimated his opinion, against that 
o:: th~ 1A~torney-General, th~t the. Government was. 
VI9latu,_g in one respect the Bill ofR1ghts; and (b) that 
it~ is ~dmitted that the Government suggested to 
Gener<+l Hertzog, who flatly refused the proposal, that 
he shohld accept Imperial legislation for the Union 
thoug~ that was illegal under the Status of the Union 
A ' I 

ct, 1934· 
. 5· It is not a matter of indifference that the 

. 1 As rlgards the action of the Inland Revenue authorities in remitting 
taX with6ut clear statutory sanction, i.e. exercising the dispensirig power, 
see The ~ncome-Tai Payer, xiv. 65. 
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Sovereign should be advised to break the law in the 
yery moment of swearing to govern according to it. It 
strikes at the root of respect for the law and the Crown. 
That the Archbishop should administer an illegal oath 
is also regrettable, but dignitaries of that Church have 
so long in their own affairs1 defied the laws binding on 
them that respect for law in general need hardly be 
expected. 

g. MINISTERIAL VIOLATION OF LAW IN THE 
CORONATION OATH CHANGES 

To the Editor ojTHE scoTSMAN, 16 April 1937 
May I state finally, with reference to my letter in 

your issue of April 6, the result of my investigation of 
the validity of the changes made in the Coronation 
Oath without Parliamentary sanction? 

I. His Majesty's Government believe the changes 
valid, but will not ask the Privy Council to pronounce 
on their belie£ They are doubtless wise in not doing so. 
The last occasion when the Government formally 
asserted through Lord Hailsham an opinion on a legal 
issue was when it denied the right of the Irish Free 
State to abolish the right of appeal to the Privy Coun­
cil.2 But neither Lord Hailsham's authority nor the 
elaborate argument of Sir Thomas Inskip deterred the· 
Privy Council in holding in Moore v. Att.-Gen. for Irish 
Free State ( 1935 A. C. 484) that the Irish Free State 
had an unquestioned right to do so. 

2. Why a Government in control of a loyal majority 

1 Cf. Dugdale, Arthur James Balfour, i. 275-85. The result is inevitably 
the steady decline in the moral influence of the Church, and the de­
terioration of its personnel. 

2 For his view see Joum. Comp. Leg. xvi. 139, and for my view in favour 
of the right to abolish, ibid. 137, 138. 
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in both ltouses should resort to executiv-e action instead 
of seeking Parliamentary sanction, I do not under:.. 
stand." There is, of course, a blunder in the form of the 
. Oath, which is avoided in the oath prescribed for the 
Regent by the RegencyAct, 1937. The Regent swears 
to maintain in England and in Scotland the settlement 

·of the true Protestant religion as established by law, 
while the Coronation Oath refers to the United King­
dom, ignoring the fact that neither in Wales nor in 
Northern Ireland is there. any· Established Church. 
Welsh Nationalists or Northern Irish Presbyterians 
might possibly have raised the point, and that would 
·have been all to the good, as the discrepancy between 
the two oaths is wholly indefensible. 

3· Mr. Baldwin has just made an eloquent plea for 
respect for the Constitution. But the historian must 
note that his practice has fallen short of his precept, 
not merely in this very serious matter of the Royal 
Oath, but also in 'the most strained interpnitation 
given to the Treaty of Peace Act, i919, when in 
October 1935 he usedit to carry out sanctions against 
Italy, a purpose never contemplated when the Act 
was passed.1 He has~given precedents for theextension 
of the ·Royal prerogative and of statutory executive 
authority, which are viewed with much satisfaction by 
the Labour Party, whose programme for the overthrow 

· of capitalism includes the use forthwith of the preroga~ 
tive to destroy resistance by the· House of Lords, and 
the nationalization ofindustry by Orders in Council 

. . 

immune from judicial control. For a Conservative 
Ministry to strain the Constitution merely to save time 
in Parliament is wholly unwise, and it. is particularly . . . 

•1· Keith, Letters on Current Imperial and International Problems, 1935-6, 
PP· 145-8. 



28 • THE KING, THE CONSTITUTION, AND EMPIRE 

unjustifiable when it places His Majesty in the unedify­
ing position of violating, in changing the form of the 
oath, the law to which he is subject. If His Majesty 
can dispense himself from one part of the law, he can 
do so from any other, and the safeguards of the Act of 
Settlement can become waste-paper. 

10. GENERAL SMUTS ON THE NEW CORONATION 
OATH 

13 May 1937 _. 

One aspect of the new Coronation Oath as adapted 
to meet the views of the Union of South· Africa is 
presented by the eloquent address of General Smuts 
at Capetown on the occasion of the coronation cele­
brations. In the crowning of the King as King of the 
several Dominions as well as of the United Kingdom 
and its dependencies, 'a new chapter has been written 
in the constitutional development of mankind'. The 
emphasis is laid-in his address on the excellent effects 
of the admission of equality of status as involved in the 
placing of the Dominions side by side with Great 
Britain, Ireland and India, and stress is placed on the 
abdication of Edward VIII as affording a magnificent 
proof oflmpei-ial solidarity of a completely spontaneous 
type. 'It created a situation of unparalleled menace 
to the unity of our group. Here was a chance for 
mischief-makers. Here was opportunity for wreckage 
if wreckage was intended. The confusion of the abdica­
tion presented a golden opportunity for any member 
of our group that favoured disruption.' All that is 
true, and incidentally affords just ground for con­
demnation of the sovereign who so lightheartedly 
placed personal interest above public weal. 
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- But that mischief-makers did not take advantage of 
it can h~rdly be seriously contended. That Mr. de 
Valera did not immediately sever connexion with the 
Commonwealth was due simply to the calculation that 
it would be bad business. His remarkable Constitution 
for Eire still leaves a slender connexion, and simply 
for the sam_e reasons of prudence. In the Union a 
magnificent opportunity of solidarity was, _with Gene­
ral Smuts' own consent, deliberately thrown away. 
With clear disregard of law, the abdication of Edward 
:.VIII was antedated to December r o for' the deliberate 
purpose ofproving the divisibility of the Crown, and 
of showing that, if the Union continued the sovereignty 
in the House of Windsor, it did so on its own terms. 
What was proved was that the conhexion of the Union 
with the Crown ofGreat Britain rests on the will ofa 
legislature which is· absolutely sovereign, for the assent 
of the Governor-General to any legislation- whatever 
is assured by the fact that he is the nomineei of, and 
liable to be dismissed by, the ministry of the day._ 
What General Smuts deems a triumph for Imperial 
solidarity may with equal or greater justice be reckoned 
a triumph for the doctrine of separatism. If the King 
ofSouth Africa, as he is there regarded, is a distinct _ 
king from the King of Great Britain, then the common 
allegiance dissolves. into two distinct allegiances. pos­
sessing only a point of contact in the fact of both 

- .Crowns-being precariously and at pleasure combined 
in one p~rson. The position is reminiscent of that 
existing between Denmark and Iceland which rests , 
on an accord which may in a few years be severed. It 

1 Mr. P. Duncan, Minister of Mines, was hastily sdected in Nov. 1936 
to succeed Lord Ciarendon; in obscure circumstances: See Kdth, Jourri. 
Comp. Leg. xix. II8. 
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is less close in a sense than that of Britain and f:Ianover, 
for that was subject to rupture only through the rule 
of the Salic law which prevailed in Hanover and ex­
cluded a woman from the throne. 

One matter must be noted as satisfactory, the ac­
ceptance by the Union of the plan of having a single 
oath for each part of the Commonwealth as opposed 
to distinct oaths for each, as at one time was contem­
plated by the Union Government. 1 The advantage of 
the single oath was obvious. Separate oaths would not 
merely have exaggerated vastly the distinction of the 
units of the Empire, but it would have necessitated a 
choice of an appropriate clerical dignitary to admini­
ster each oath, which would have been a matter of 
grave difficulty. Moreover, in the case of the Irish 
Free State, an impasse would have been created, for 
a Roman Catholic bishop could not have taken part 
in the ceremony in the Abbey. As it was, the acquies­
cence of Mr. de Valera in the retention of Ireland in 
the oath must be regarded as a matter of far more 
fundamental importance than naturally, he has been 
inclined to admit. By accepting it he has not indeed 
stultified his position, but he has admitted that Ireland, 
including the Free State, remains among the Dominions 
of the Crown. 

The essential value of this concession is that there 
can be no doubt in British law that, outside the Irish 
Free State at least, all persons born on Free State 
territory are British subjects, since they will continue 
to fulfil the condition imposed by the British Nation­
ality and Status of Aliens Act, 1914, s. I, of being 
born within the King's dominions and allegiance, for 
the latter qualification is met by the admission that 

1 See nos. x8, xg, post. 
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the head of the State, for external purposes, is still the 
common head of the British Commonwealth ofNa­
tions, as provided in the Executive Authority (External 
Relations) Act, 1936, and as grudgingly a_dmitted in 
Art. 29 of the Constitution of Eire. 1 

1 See nos. I 5, I 7, 22-4, post. 
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1 1. THE KING'S
1 
PLACE IN THE EMPIRE 

12 May 1937 

It can hardly be said that Queen Victoria ever had 
. any dear vision of Empire, though she. took pleasure 
in the importance of her possessions and was glad to 
accept the style of Empress of India, secured for her, 
not without hesitation, by Disraeli. But to.·. her the 
oversea territories were essentially colonies, and there 
is no sign that she understood the significance of the 
project of styling the :newly formed confederation of 
Canada a kingdo~, as contemplated by the imagina­
tive insight of Sir John Macdonald. It was with much 
hesitation' that, towards the close of her reign, she 
consented to the absence of her grandson for the pur- · 
pose of opening the ,first Parliament of the newly 
created Commonwealth of A~stralia. Edward VII 

. never fully realized the changed position of the gr~at . 
self-governing colonie~. Only with reluctance did he 
permit the Duke of York to keep the eng;:tgement 
sanctioned by his mother. Happily for the Empire, 
the Duke of York realized from· his. visit the great 
importance of the self-governing colonies of the Em­
pire, and it was entirely in accordance with his views 
that the Colonial Conference of. 1 go7 took the decision 
to recognize their new status by giving them the style 
·of Dominions, and by arranging that the next Con~ 
ference should be styled Imperial, . and should be a 
Conference between Prime Ministers, not of colonial 
Premiers meeting under the chairmanship of the· Sec­
retary of State for the Colonies. When he succeeded 
his .father, the King'slattitude expressed itself ih the.· 
unfailing approval . which he gave to the decisions 
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which were reached regarding the improvement in 
Dominion status. The only point on which he felt 
some natural hesitation was the decision, implicit in 
the Conference resolutions of 1926, and fully explicit 
in those of 1930, that the King should be directly 
advised by the Dominion Governments on the same 
footing as that of the United Kingdom. His Majesty 
saw in this the genesis of a problem for which no 
solution was then or is now available. 

The King, in fact, has two very different functions 
to play in the Empire. In the course of its evolution 
the Empire at the moment consists- of a number of 
autonomous units, of which one far surpasses the rest 
in strength and world importance. The United King­
dom, with the colonies, protectorates, and mandated 
territories, forms the centre of the royal activities, but 
the Dominions with their dependencies have· claims 
upon the King, and India and Burma occupy yet 
another position. 

The relation of the Dominions with the King is 
essentially the same as that of the United Kingdom; 
their people owe him allegiance, and he is their 
constitutional head. But there are difficulties in the 
position due to distance, which no improvement in 
methods of communication can wholly remove. The 
position of the King in regard to the government of 
the United Kingdom1 depends essentially on his per­
sonal performance of a very large number of Acts of 
State, and the intimate relation which he holds towards 
his Prime Minister and, in a less degree, towards the 
other members of the Cabinet. His share in govern­
ment is thus personal and real. It is essential th:at for 
every act there must be ministerial responsibility, but 

1 Keith, The King and the Imperial Crown (1936), chap. ix. 
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' 
the right ofthe King to receive thefullest information 
regarding matters h~ 'must approve, to discuss them 
fully, to raise objections and suggest changes, is beyond 

. question. That. Edward Vll was the author of the 
policy of the e~tente with France it would· be ~bsurd 

.,. to suggest; that he participated actively in carryingit 
into effect is equally undenia~le. In the case ofthe 
Dominions such personal touch is lacking; for · the 
most p~rt royal functions are delegated to· the Goye~­
nor-General, and the few matters, mainly ofexternal 
affairs, with which the King is concerned, come to him 
in a mariner which prevents that exercise of the right 
of-discussion and suggestion which plays so valuable a 
part in British affairs. · ·' 

But the difficulty 'of the royal position is much in­
creased by reason· of the fact. that each Domipion is · 
autonomous, each may have its own foreign policy, -
and each still acts in:vital questions- through the K,ing. 
So 'far the King has been saved difficulties in ,the main 
by the Dominion habit ()fabstention in foreign affairs, 
leaving Britain to a~t alone. But there was alfbut a 
really grave problem to be faced recently when effm;ts 
were made to induce Mr. de Valera to recognize the 
Spanish rebels as th

1

e legitimate government. Fortu­
nately, despite the _influence of the Roman Catholic 
Church,· Mr. de Valera remained firm against such 
att.ion,. for plainly it would have been gravely em-
~barrassing for the King to recognize, for the rest of 
tlie' Empire, the Spanish Government, but for the 
Free State, General Franco's administration. Whether 
ariy breach canbe avoided in futqre depends largely 
on the moderation ofMinisters in the Dominions and 
the United Kingdom alike. But it is 'useless to ignore 

·the very awkward position bf the King, who is 
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compelled, whether he so desires or not, in the last 
resort to seek by personal influence to secure consistency 
of action. It is easy to sympathize with King George V 
in his feeling that to place such a burden on the 
sovereign was hardly wise. But the fact that it has 
been done clearly imposes on the ministries of the 
Empire an absolute obligation to show the utmost 
consideration for the monarch. · 

In yet another aspect the King~s position is funda­
mental for the Dominions. It is through the allegiance 
which is due to him from their people that they are 
connected with the other parts of the Empire, and 

· enjoy British nationality. Happily, in most of the 
Dominions this position is accepted with full apprecia­
tion of membership of so vast a community. Only in 
the Union of South Africa and the Irish Free State is 
there any objection to this vital state of connexion, and 
it is doubtful whether the Union will press unduly its 
desire to substitute for British subjecthood the less 
close bond ofsubjecthood to the King, 1 thus emphasiz­
ing the complete separation of the Union from the 
United Kingdom save as regards the royal person. 
For the rest of the Empire the tie of allegiance and 
nationality remains paramount. 

For the territories comprised in the Colonial Empire 
kingship has special importance. It solves the problem 
of the position of the chiefs in the protectorates by 
giving them the feeling, very highly prized, of direct 
relations with the greatest of sovereigns, and the royal 
audiences accorded from time to time to such chiefs 
assure their loyal acceptance of the control exercised 
over them on behalf of the Crown by the protectorate 
governments. But kingship is not less important in the 

1 See nos. 22-4, post. 
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colonies proper both with the. European and the native 
populations. Allegiance to a sovereign people, as in 
the case of France, is far less easy to appreciate and to 
valuethan that to a personal embodiment of authority. 
The right to petition the sovereign which applies 
throughout the colonies is unquestioned, and peti­
tioners know that by constitutional practice the King 
must approve the answer which is returned to their 
appeal, and that he can be asked to do so only after 
full investigation of the petition has taken place. 

For India the position of the King-Emperor is 
fundamental, for only through hirri, pending federa­
tion, is there any link between the States and British. 
India.· Even when federation becomes operative, the 
King must remain of vital importance in the structure 
of relations with the States. The duty of allegiance 
owed by the Princes· implies as its counterpart that of 
protection, and the control of the position of the 
Princes no longer rests with the Secretary of State in 
Council ·to act as an effective . barrier between them 
and their sovereign. It is inevitable that under the 
new order of things the Princes will more and more 
look to 'the Crown to secure the due observation of 
their rights in all matters that they may not surrender 
to federal control, and that appeals to him will more 
and more. frequently have to be submitted for his 
consideration. There are, no doubt, difficulties in the 
position, but they are inevitable, and in the present 
condition of Indian affairs anything whiCh tends to 
strengthen the bond between the States and the ,King­
Emperor must be regarded as desirable. Everi under 
the old regime the regard for the rights of the Princes 
felt by Queen Victoria1 was well known, and her 

1 Keith1 The KinlJ and the Imperial Crown, PP· 107-1~, 

' " 
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interest in them was shared by her son and her grandson 
alike. 

For British India and Burma alike the new constitu­
tional status involves an increase in the extent of rela­
tions with the Crown, by which all governmental 
powers become exercisable. That means that impor­
tant issues affecting these lands must more and more 
become the subject of Cabinet discussions prior to 
submission for royal approval, and that the King per­
sonally must be associated in an increasing degree 
with the development of constitutional rule in India 
and Burma. Fortunately the opportunity for personal 
contact with India at least will be afforded by the 
visit to that country definitely promised at as early a 
date as may be practicable, after making allowances 
for the very heavy burden undertaken by the King in 
assuming under unparalleled conditions his high office. 
It may, indeed, be hoped that his presence in India may 

• win back to full appreciation of the monarchy many 
of those whose desire for complete independence is 
based on fallacious premisses, and who do not realize 
how difficult it would be to create a republican orga­
nization for India in which places could be found for 
the States. Nor should it be forgotten that it is the 
common allegiance which secures to the people of 
British India equality of treatment with other subjects 
of the King in the United Kingdom and almost the 
whole of the Empire outside the Dominions, and that 
it presents a solution for the maintenance of relations 
with the United Kingdom when the ideal ofDominion 
status is finally attained. 
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if' 12. THE KING, THE PRIME MINISTER, THE 
.. · ROYAL PREROGATIVE, AND PARLIAMENT 

28 May I937 
One of the characteristics of Mr. Baldwin which has 

least attracted public attention is the attitude which 
he has, throughout his term of office, adopted towards · 
the royal prerogative and the position of the Prime 
Minister. We cannot suppose that it is by accident 
that he has consistently increased the importance of · 
the Prime Minister by transferring definitely to his 
office control of the discretionary power of the Crown. 

I. It was strongly held by Lord Oxford and Asquith, 
founding his view on unbroken tradition, that the 
authority for a dissolution of Parliament must rest 
with the Cabinet, and that the King was entitled to 
have the advice of that body before he consented to 
give a dissolution. So far as the facts have been pub­
lished, it is impossible to avoid the impression that in 
deciding upon the dissolution of 1935 Mr. Baldwin 
claimed for himself; the full power to determine the 
issue. It is, of course, true that in these matters a 
Prime Minister occupies a special position, for he 
differs from his colleagues in that his resignation de­
termines the life of a r;ninistry, and he has thus a cogent 
instrument under his control whereby to mould the 
view~ of his colleagues to his own. But it is certainly 
remarkable that the claim to decide a dissolution 
should have been made and apparently enforced, 
without effective or perhaps any protest.~ The Prime 
Minister of Canada's primacy in regard to recommend­
ing a dissolution was formally affirmed by Order in 

1 Keith, Letters. on Current Imperial and International Problems, 1935-6, 
pp. 31, 32. ' 
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Council in 1920,1 but his recommendation had to be 
put forward with the assent of the Council, and not 
as an individual decision. Whether the change of view 
introduces a new convention, or whether it is merely 
due to the personality of a man of autocratic character, 
remains to be seen. 

2. Another matter of great importance is the ten­
dency to minimize the authority of the King in matters 
of foreign affairs, that is, the sphere in which in modern 
practice2 the position ofthe Crown has claimed fullest 
respect. It is impossible to overlook the fact that, · 
when it was proposed, during the Ethiopian conflict, 
to transfer to Ethiopia a strip of Somaliland territory 
in order to compensate Ethiopia for proposed conces­
sions to Italy, the consent of the sovereign was not 
secured in advance as it should plainly have been.3 
It is clear that this means that the sovereign is to be 
more and more in the position of a Governor-General 
under modern practice, to serve as ceremonial head 
of the State, but to be divorced from all essential con­
tact with the conduct of its business. 

3· This tendency to the reduction in importance of 
the royal functions has naturally gained enormously 
from the abdication of Edward VIII, and the mode in 
which it was brought about. That episode establishes 
that in the case of clash of opinion between the King 
and his Prime Minister the former should not look to 
outside guidance of any kind. It is, of course, possible 
that Mr. Baldwin made no such claim, and it has been 
stated that Mr. Churchill actually had an interview 
with the King before the decision to abdicate, but 

1 Dawson, Const. Issues in Canada, 1900-JI, p. 125. 
2 Keith, The King and the Imperial Crown (1936), chap. x. 
3 Keith, Letters on Current Imperial and International Problems, 1935-61 

pp. 131, 139-41. 
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Mr. Churchill was not the leader ofthe Opposition and 
must have acted merely as a private friend of the 
sovereign. In any case, the prestige of the- monarchy 
has suffered so grievously that the position of the 
Prime Minister has enormously gained in strength. 1 

4· In the same spirit Mr. Baldwin deprived the 
King of his hitherto unfettered discretion regarding 
the appointment of Counsellors of State to act for him 
iri illness. The Regency .Act, 1937, dealt with this 
power without necessity, and removed from the ,King 
a~l discretion, not even permitting him to discriminate 
among members of the royal family in the line of suc­
cession. It is impossible to see why, the King should 
have been forbidden to· make his own choice in such 
a case, always, of course, ih ~onsultation with his 
Prime Minister.2 

5· The episode of the retirement of Mr. Baldwin 
from office accords admirably with his conception of 
his position. There was no suggestion of reticence in 
advising the Crown as to his successor, it was clearly 
announced in the press3 before the event ofhis resigna­
tion not only that he would advise the selection of 
Mr. N. Chamberlain, but that the advice would be 
acted upon. There is certainly no parallel for such a 
position, and the extent of the PrimeMinister's au tho-: · 
rity was marked by the royal acquiescence in the 
conferment of a Viscounty on Sir J. Davidson, whose 
claim to an honour, contemporaneously deemed suffi­
cient for so distinguished a statesman as Mr. Runciman, 
could be justified only on the score of personal friend­
ship. His exclusion from the new ministry would·have 
been normally inevitable in view ofhis complete failure 

1 See no. 1-3, ante. 2 See no. 6, ante. 
3 See '[he Times, 28 May 1937· 
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to establish for himself a reputation in the House of 
Commons. But the episode, like that of the peerage 
conferred in 1935 on an ex-minister of slight distinc­
tion in order to find a seat for Mr. M. MacDonald, 
when rejected by the electorate, is eloquent of the 
extent to which under Mr. Baldwin the royal preroga­
tive of honour was engrossed by the Prime Minister. 

6. It is easy, therefore, to accord credit to the preva­
lent rumour that, prior to the abdication crisis, annoy­
ance had been caused to the Prime Minister by the 
expressions used by the King during his tour in the 
distressed areas in Wales, which might be interpreted 
to mean that he was determined to put pressure on 
ministers to remedy the deplorable position of which 
he was an eyewitness. It seems difficult to justify the 
ministerial annoyance. The words of the King as re­
ported seemed well within constitutional limits, merely 
indicating his deep sense of the disastrous position of 
the unemployed, and his confidence that there would 
be taken steps effective to make good the matter. 

7. Almost the last act of the Prime Minister imposed 
on the King a duty which can hardly have been accept­
able, the decision to deny the style of Royal Highness 
to the wife of the Duke ofWindsor. 1 It was a decision 
awkward in the extreme, for it creates a position in 
which the wife of a Royal Highness is deliberately 
marked out as unworthy to be treated as her husband's 
equal. It must be remembered that the royal abdica­
tion did not deprive the ex-King of the style of Royal 
Highness or Prince, and that he could h'ave been 
deprived of either only by the definitive authority of 
the King, taking away from him what was otherwise. 
his right under rules approved by Queen Victoria, 

1 L~tters patent, 27 May 1937. 
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Edward VII and Ge<;>rge V alike. The fact that the Duke 
and his children had ceased to be in the line of succes­
sion was irr~levant, for the children of Princess Mary, 
who are in the line, were never accorded the style of 
Royal Highness or Pri~ce. It would have been simple 
to deny the style and title to any children without any · 
unfairness, but to deny it to the wife was a measure 
difficult to understand, unless, of course, it is taken as 
a recognition of the doubt of the validity in Englis4 
law of the first divorce of the lady in question, a matter 
on which Mr. Baldw~n refused to make any statement 
when in office. 1 

B •. The aggrandizement of the Prime Minister's 
office as against that of the King has naturally been 
accompanied by a growing demand that the House of 
Commons should place trust in the Prime Minister 
rather than expect from him reasoned defences of his 
own action. There is no doubt of the extent to which 
this demand was made during his term of office by 
Mr. Baldwin. In 1923 he compelled his followers to 
accept his premature effort by dissolution to attain a 

· mandate for pi:otection and Imperial preference; the 
extension in r 928 of the suffrage to women on the same 
terms as .men was a policy which his own colleagues 
regarded with doubt, and to which most of them .had 
deliberately refused to commit themselves at the gene:­
ral election of 1 924. His policy on India was enforced 
in 1934-5 essentially by personal authority rather than 
by reaso:l); the support he demanded in the amazing 
fiasco of the Hoare-Laval terms in December 19352 

was in the true Fascist and Nazi style of an appeal to 

1 See no. I, ante, with note. 
2 Keith, Letters on Current Imperial and International Problems, I935-6, 

pp. I49· ISO, I62, i63. .. 
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follow the leader with blind devotion; and the same 
personal authority dominated the attitude of the sup­
porters of the Government towards the civil war in 
Spain. It is significant that under his ·sway the House 
of Commons acquiesced without pressing the issue in 
many matters of great importance and doubt. It ac­
cepted from him the changes in the new Coronation 
Oath without questioning their validity; it acquiesced 
in the prolonged failure to enforce the Foreign Enlist­
ment Act, 1870, against the supporters of the rebels 
in Spain, and the sudden activity in enforcement 
when aid was reaching the legitimate government.~ It 
passed the Regency Act2 without venturing to ascer­
tain whether or not it was legislating for the Dominions, 
as part of the arcana imperii; and the followers of the 
Government appear to have been perfectly prepared 
to allow Mr. Runciman3 to declare that the protection 
of the British navy would be withheld from Dominion 
ships if they did not comply with the new regulations, 
in complete derogation from normal canons of inter­
national law, which it had pleased the British Govern­
ment without Dominion concurrence to accept. There 
were manifestly dangers in the establishment of such 
an ascendancy in the case of a man, whose age 
naturally produced a measure of caution and reluc­
tance for adventure which made him rather a feeble 
adversary to the forceful personalities of Herr Hitler 
and Signor Mussolini. 

g. Not the least remarkable feature of his regime 
was the decision to employ the Treaty of Peace Act, 
1919, which gave force to the Treaty ofVersailles, as 
the basis for the carrying out of sanctions against 

I See II, nos. (5, I6, post. 
2 See nos. 4-6, ante. 3 See II, no. 14, post. 
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Italy. 1 There has been no more striking example of the 
exaltation of the power of the executive, unless it be in 
the deliberate refusal to obtain statutory authority for 
the amendment of the Coronation Oath. 2 

10. Mr. Baldwin's tenure of office must therefore be 
reckoned as an epoch of the deliberate aggrandizement 
of the executive at the expense of the legislature; of 
the engrossment into the ha~ds of the Prime Minister 
of an ever increasing portion of the authority of the 
Crown; and of the further accentuation of the primacy 
of the Prime Minister. The advance may be arrested. 
under his successor, but it would be unfair not to note 

·it. One issue also may. help Mr. Chamberlain to avoid 
stressing so strongly the personal position of the Prime 
Minister. It was· brought very clearly out by Mr. 
Churchill on June I,· in the debate on the National 
Defence contribution, that the impost represented the 
policy of the. Chancellor and the Prime Minister, and 
not of the Cabinet, which had been informed only at 
the last moment, and which had no opportunity to 
investigate the merits or demerits of the scheme. It 

. was not difficult for Mr. Churchill to prove.that prece­
dents were entirely against the procedure followed. 
The famous land-taxes of the Liberal Ministry had 
been carefully considered in Cabinet as was the b~tting­
tax. There is, in fact, no answer to the objection 
raised to ignoring the Cabinet, and the necessity of 
withdrawing the measure, despite a strong defence by 
Sir John Simon as Chancellor, may serve as a warning 

· that, however weak a C.abinet may be in intellect, to 
neglect collective advice may present dangers even for 

1 Keith, Letters on Current Imperial and International Problems, 1935-6, 
pp. 145-8. 

z See nos. 7~10, ante. 
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.men abler than the Prime Minister and his Chancellor 
of the Exchequer. 

I I. In yet another point Mr. Baldwin doubtless 
made too great a demand on the loyalty of his follow­
ers. The increase of ministerial salaries during a time 
of national pressure could not but have a painful 
effect on the ordinary taxpayer who profits nothing 
from the vast expenditure1 on armaments and from the 
raising ofvast sums by loan. No doubt the wide pro­
sperity thence resulting to the classes among whom 
Ministers move may have seemed to Mr. Baldwin to 
afford justification for adding heavily to the burdens 
of the public, both immediately by the increased pay, 
and indirectly through the incentive further to increase 
official salaries of all kinds. But it would have been far 
more impressive if in time of national difficulties 
Ministers, without a mandate from the electorate, had 
refused to enrich themselves at the public expense. It 
is significant that, though the measure was a govern­
mental one, it could pass the third reading only by 
44 votes. Nor can the payment of the leader of the 
Opposition and the grant of pensions to ex-Prime 
Ministers be regarded as suitable for adoption in such 
circumstances. 2 Even less satisfactory perhaps is his 
decision that the pay of members should be raised to 
£6oo a year. For those in Parliament, without asking 
a mandate, to increase their own remuneration argues 
an insensitiveness to points of honour which bodes ill 
for the possibility of their rendering disinterested ser­
vice to the country. The Dominions suffer much from 

1 Some £75,ooo,ooo extra profits are anticipated yearly, of which 
£25,ooo,ooo will go to the State under the substituted duty now imposed. 

2 The minimum extra cost was placed at £37,000 a year plus pensions 
to ex-Prime Ministers. It was also commended to the Lords as making 
inevitable the presence in that chamber of atleast three Cabinet ministers. 



KING, PRIME MINISTER, AND COMMONWEALTH 49 

the professional· politician whose pay is his chief inter­
est in politics, and it is unfortunate that his ~ntroduc­
tion into Britain should thus have been facilitated by 
Mr. Baldwin as his'last public act ofimportance.1 

It rriust be added that the primacy of the head of the 
Government seriously increases the burden of his re- · 
sponsibility for the defective conduct under his regl.me 
of foreign policy,· though his predecessor must share:in 
the blame for the failure either to warn the Emperor 
of Ethiopia that he must not expect effective support 
from Britain, or to operate honourably the obligations 
placed upon the Crown by the League Covenant. For 
that breach. of faith responsibility rests also in 'large 
measure onMr. Neville Chamberlain, whose descrip­
tion of keeping faith in the matter ofsanctions as 'mid­
summer madness' 2 is.an unhappy blot on an otherwise 
distinguished career. For the ineffective handling of 

.. the Spanish issue Mr. Eden must also bear his share of 
blame. Nor can it be ignored that he had the incentive 
of pleasing his followers, who admired a programme _ 
of rearmament, rich in possibilities of the acquisition of 
wealth, coupled with a determination to pay' almost 

·any price for the maintenance of peace, and the excuse 
that the consistent refusal of youth to be induced to 
enter the regular army, despite all concessions and 
appeals, indicated a resolute dislike 'Of war, even though 
the air force and the navy could 'obtain recruits. · 

' . 
- . ! . 

'. One eJ{cuse for action was that such an issue should n:ot be raised at 
a general election, surely a complete.admission of the impropriety of the 
action taken and of the decline of the moral standard of Parliament. 

2 Keith, Letters on Current Imperial and International Prob~ems, 1935'---6, 
ppi 188, 191. 
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(c) BRITISH RELATIONS WITH THE· 
. IRISH FREE STATE 



13. THE NEW IRISH CONSTITUTION 

·To the Editor ojTHE SPECTATOR,Ij November 1936 

The recent pronounce.ment of Mr. de Valera regard.;" 
ingthe Constitution of the Irish Free State seems to open 
up. the possibility of securing at long last the satisfactory 
settlement of the controversy between Britain and the 
Irish Free State. It is guided by that statesmanlike 
prudence whic;h has marked so much of Mr. de Valera's 
dealings with the British Government. At a time when 
he might so.easily have marred the rejoicings over the 
coronation by a direct challenge, he has deliberately 
refrained from forcing the issue and suggested a 
solution. 

Mr. de. Valera's proposals for the internal govern­
ment of the Free State mark a most important advance 
on th: pr~sent .constitution. The:...origina·l·d.raft:of the (J, 
Const:ltution·"'"''lfi'""'I922'•~proposed.y,the .... ehmmatiOil· or ' 
theGrow:n,,.and.itwas,onlyon,Britisfl.,insistenc~Jh.~tt¥e 

1 h . fc · 11 . d M C ·'fl.# roya ,, .. au:t onty . .w<lcsc,w9J;IIJc:t. :¥•.:UA~~r,te . r.." . osgp~ve 
· workedindefatigably-and-with-almost.cornplete.sdcc'ess 
to~elirninate ,it. He severed all connexion between the 

. Civil Service, the Army and the Judiciary, and· the 1 

Crown, and reduced the position of Governor-General·. 
to that of a 'servant of the Free State Government. It 
was-h@"WhorefRsed<to,allp~_the .. 13ritish,Parliament to 
safeguard, the .. tr.eaty;,.,J:l(!li,gtv"~ilJ,,;th~,,,.St.~tu t.~, .. PL,~est­
ll!~l!~!,er_,.,~h.o nullified.the ~ppeal to, tll.e Privy ·Qqupcil; 
and who for ·party ends swept away the safeguard of 
the referendum for constitutional change. · 

The-legality..,o(alLthat· has -been done-since ,by Mr. 
·de Valera · has__heen __ formally asserted ... by._the.,J.>,rivy 
Council,,in Moore ... ¥."·Attorney-General.jor .. the~lrisk.Free · · 
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State, on which I commented in your issue of June 21, 

1935.1 Nothing can be more humiliating than the 
position of the Governor'-General as matters now stand. 
Debarred from participation in any State ceremonial, 
his one function is on instructions to sign Bills. Mr. de 
Valera is acting most wisely in deciding to terminate 
a painful farce, and to remedy a grave defect in the 
Constitution. He has realized, as has recently been 
realized by Mr. Justice Evatt in Australia, that the 
decision of the Imperial Conference of I 930, which 
destroyed the authority of the Governor-General by 
making him the nominee of the Dominion Govern­
ment, completely destroyed the legitimate influence 
of the Crown as charged with the function of protecting 
the interests of the people from undue exercise of power 
by the Ministry of the day, and gave to Dominion 
Ministries a plenitude of unfettered power which would 
be deeply resented if it existed in the United Kingdom. 2 

In proposing that the head of the State should be 
elected and have certain powers apart from ministerial 
advice, Mr. de Valera is repairing a grave error and 
according a much-needed safeguard. In the same way 
it is all to the good that he intends to give to the people 
the protection of the referendum against rash constitu­
tional change, of which Mr. Cosgrave without warning 
deprived them. . 

For Britain to object to these changes would be 
equally unwise and futile. What is essential is the rela­
tion of the Free State to Britain in external affairs, and 
in this matter Mr. de Valera's moderation is admirable. 
The Privy Council decision left it open to him to confer 
on the head of the State the right to exercise every 

1 Keith, Letters on Current Imperial and International Problems, 1935-6, 
pp. 41 ff. z Cf. ibid., pp. 82, 83. 
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attribute of extern:ai ~overeignty, _as General Hertzog, 
· with ~he permission of his late Majesty, has conferred 
. tlle right on 'the Governor~General of the Union. of 
·rsouth Africa .. If this were done;. the.Free State would 
.. have been for every purpos_e wholly independent of the 

personal action of the King, and separation would be. 
·,.a fait accompli. Instead, Mr. de Valera has ·referred 
pointedly to the :precedents of Canada, Austni.lia and 
New Zealand, by which royal action for the highest 
international acts is still fully respected. He.has,-ct)fere- · 
fore;-.. dciliberatelpleft ~open'·the··possibility,:o£ .. secur.ing, 
~hat he .. suggested .in, .. rg2.rr-~complete:,inteFnaL.sove­
reignty with co-operation· in external .. affairs,.·with the 
British·· Commonwealth ... Js· this. to. be .. sacrifi~ed.from 
piqu~, ·or ·will our politicians add distinction to the -
coronation by securing before it a real accord with the 

· Free State? · · 
. It will, of ¢ourse, be argued that Mr. de Valera will 

accept nothing without the surrender of Northern 
. Ireland; the sufficient answer is that nci offer on the 
main issue has been made to him; It will also be 
argued that he has broken· faith over the annuities. 
Th~ answer is that no judicial tribunal has determined 
the issue, that Mr. de Valera has offered to accept an 
internation,al tribunal's decision, and that his case is 
capable of such strong argument that the British refusal 
to agree is probably wise .. _In the changed state of 

· European affairs and the severe blow to British security 
from Italian ambitions and the revival' of German 
militarism, the restoration of full relations with the 
Free State would be well worth some sacrifice. 
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14. THE KING AND THE IRISH FREE STATE 

To the Editor of THE scoTSMAN, 14 December 1936 
Examination of the text of the Acts to amend the 

Constitution and to provide for the exercise of the 
executive power in certain matters of external relations, 
passed last week by the Irish Free State Parliament, 
confirms Mr. de Valera's claim to have eliminated the 
Crown from internal affairs. The Crown, ceases to 
form part of the Legislature_ or Executive, and loses 
the power to appoint the Ministry, Judges, and mem­
bers of the Constitution (Special Powers) Tribunal, 
that unfortunatelegacy ofMr. Cosgrave to his succes­
sor. The authority vested in the President of the 
Council is thus free from even nominal control, but 
it must be remembered that the Act embodies none of 
the further amendments of which Mr. de Valera has 
spoken, and that he will no doubt later submit to the 
electorate his two important projects-( I) for the crea­
tion of an elected 1?-ead of the State with powers not 
wholly subject to ministerial control; and (2) for the 
establishment of a second chamber. As a permanent 
Constitution the present form is clearly unsatisfactory. 

2. In external affairs there must be noted the omission 
from the Act of any provision that the Crown should 
be asked to act in the vital matters of the declaration 
ofwar and of neutrality. In strict law, therefore, these 
powers may be deemed to be exercisable by the Execu­
tive Council alone, subject, in the case of war, to the 
assent of the Legislature. It is clear that this position 
is anomalous, and that it runs counter to the principle 
that in regard to the appointment of diplomatic repre­
sentatives and treaty making the State proposes to use 
the Crown, and that, as Mr. de Valera has insisted, 
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Article One of the Constitution providing for the Free 
State's membership of the British Commonwealth of 
Nations remains intact, representing as it does his own 
consistent policy. T-he -issue-.of-neutr:alit:y,,~is.,.p,Cp:wre 
-practical importanGe,.andjt.is .:possihkJo.,.ar,g.ue ,that it 
i~ ,better that, if the Free $ta te"were,to,deciEle"to~remain 
.n'~utralinaBritish.:w,ar,,;theJk!=larationshould.hemade 
i:ri.the.name ofthd5tate,::.not~:&theKing .. Oh the whole, 
however, it. would have been· more consistent and 
.therefore more satisfactory to ascribe to the Crown·also 
the formal acts of declaring war and neutrality. But 
the essential point is that the 'State will be represented 
in foreign countries by Ministers who are accredited by 
.the King, and. that foreign countries will be represented 
·therein by Ministers accredited to His Majesty. For 
external purpos~~' .. Jh_erefore, .it remains Jh4t."the~Free 
State .. is-a.Jrionarchy. 

3· The Act to amend the Constitution is unquestion­
ably not very well drafted. The most obvious slip is the 
failure to abolish the office of Governor-General, while. 
taking away his powers under the Constitution, in so 
far as the present holder of the office is concerned. This 
slip will be aniended later and the necessary changes 
made in Acts referring to the office. Less .dear is the 

·difficulty· created by giving to the Chairman of the 
Dail the power to summon and dissolve the Legislature. 
Technically, on dissolution the Chairman ceases to 
exist, and to summon seems aifficult; but the British 
practice of one proclamation to dissolve and summon 
suggests a way out, and in any case amendment· is 
simple. 

4· Mr. Costello raised the issue of the legality of the 
new legislation on the· score that the Supreme Court . 
had ruled, .in The State (Ryan) v. Lenrzon ( 1935 Irish 
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Reports, I 70), that the Constitution made the Treaty 
of 1921 the supreme law of the land, and that it could 
not therefore be overridden by mere legislation. The 
objection is substantial, because all the justices agreed 
in that case in this opinion, though a majority held that . 
!lte legislation there attacked did not contravene the 

;constitution. But since then the Privy Council in 
t Moore v. Att.-Gen. for the Irish Free State (1935 Appeal 

Cases, 484) has ruled that the Statute ofWestminster 
leaves the State free to legislate without regard to the 
Treaty or the Constitution. The Supreme Court is not 
bound by the Privy Council's view, and prirp.a facie for 
the State its opiriion is sound .. But it seems unlikely 
that it would refuse to revise its doctrine, and in any 
case the addition of members to the Court by authority 
of the Dail could no doubt be used to secure the desired 
result. But the position is difficult for the distinguished 
members of the Court. 

15. IRISH FREE STATE NATIONALS 

To the Editor ojTHE SPECTATOR, 6 February 1937 
Your correspondent's inquiry in your issue of the 

5th instant as to the status of British subjects who are 
also Irish citizens, raises the most ~ifficult question of 
the relations of British and Dominion legislation since 
the Statute of Westminster, 1931, which has also 
emerged in regard to the royal abdication and the 
Regency Bill. The issues must ultimately be decided 
by the Courts. But pending their action the following 
propositions may be submitted. 

1. Mr. George Bernard Shaw always has the best of 
both worlds. He is, in the United Kingdom and in those 
parts of the Empire where British legislation affecting 
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nationality prevails, a British-subject.· Can he be blamed 
for securing Jris·h-nationality~the.,term has the sane.:. 
tion of the Irish Natiomi.lity and Citizenship Act, I935;!:. 
whiCh received the royal assent-:-whe:ri the alternative 
was that he would be an alien in his beloved, place of 
birth? . The Irish Free State cannot deprive him outside 
the·Free State ofhis birthright as a subject oftheKing.· 

· 2. The position of persons who were, prior,to the· 
passing of the Irish Nationality and Aliens Acts, .1935, 
British subjects, while within the State, is extremely 
difficult. In Irish law, of course, they are normally Irish 
Nationals, but sorrie are aliens. One way oflooking at. 
the position is .to hold that British courts must regard 
them as British subjects in general·but as deprived of 
that quality while inthe State. It may be held that this 
view is due to be accepted, as only thus can full effect 
be given to the Statute ofWestminster and the political 
autonomy of the Free State which it recog~izes. The 
point could be neatly settled if a member of the Irish 
Brigade were arrested and tried in England on the score 
that he committed in the State one of the acts forbidden 
to British subjects by the Foreign Enlistment Act, 1870. 
It may be that he would be .held not to be within the 
terms. 

3· Some, of co.urse, contend that ari Irish national 
outside the State is not in British law a British subject. 
The answer is that in such cases there are conflicting 
legal provisions and that British Courts should follow 
their nationallaw. 1 

One question may be permitted~ Will the Dominions 
Secretary explain under what doctrine ofconstitutional 
law he discusses with the President of a semi-republican 
State, behind the back of the duly constituted Govern-

' See no. io, ante. 
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ment ofNorthern Ireland, the possibility of transferring 
that territory to the control of the Irish Free State? Is 
it not his clear duty to explain that paramount con­
siderations of constitutional usage preclude him, in 
view of the change in the status of the Irish Free State, 
from discussing with the head of its Government any 
issues affecting the autonomy and security ofNorthern 
Ireland? Does not the present procedure constitute a 
deliberate incentive to .the Free State to keep continu­
ously pressing its case on the British Government in the 
expectation that sooner or later it will find a Ministry 
susceptible to such pressure?· Is it not time that it 
should be made clear that the road to union runs 
through Belfast, and not London? We owe full respect 
to the autonomy of the Free State, but we are equally 
bound since I920 to respect that ofNorthern Ireland. 

16. A PLEA FOR AN ANGLO-IRISH SETTLEMENT1 

MANCHESTER GUARDIAN, 27 April 1937 
To this earnest plea for the reconciliation of the 

United Kingdom and the Irish Free State, in view of 
the danger of a European war, in which Irish hostility 
would be a serious menace to British security, the author 
brings high credentials. An Irish nationalist, a friend 
and vindicator of Parnell, he was wounded i:n the Great 
War, and as secretary of the Irish Dominion League 
loyally supported the Treaty of I 92 I·. Ever since he has 
endeavoured to present the Irish position clearly and 
fairly to the British people, and his new work deserves 
the fullest consideration by all those who wish to form 
a sound judgement on a serious issue. On one matter 

1 Ireland and the British Empire, 1937. Conflict or Collaboration? By Henry 
Harrison (Hale, 1937). 
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there is probably now no serious dispute; Grave errors· 
we~e made in regard to the carrying into effect of the 
arrangements for raising forces in Ireland for the war, 
and the co~tribution of Ireland, despite these errors, 
.to the ultimate victory of the Allies has been systemati-. 
cally under-estimated. 

Mr. Harrison's exposition of the nature of the Irish 
Treaty and of Dominion status is elaborate and very 
well argued. He rightly does not exaggerate the. im­
portance of the land annuities·question as-a ground of 
hostility between the two countries. It is far from being 
simple for either side; perhaps both are aware of the · 

. defects in their case and are not sorry to be able to 
evade a judicial decision by energetic disagreement 
regarding the nature ofthe tribunal to which it should 
be submitted. The chief error on the British side was 
unquestionably failure to insist that the final settlement 
of I 926 should be treated as of the same importance as 
the boundary accord in the preceding year and given 
complete effect by 'legislation in both countries. 1 No 

, doubt the motive was to render it easier for the Free 
State Government· to avoid affording opportunity of 
attack to its opponents; but the error was grave, ancl · 
presents Mr. de Valera with some moral ground for 
his attitude. Mr. de Valera's own legal 'contentions, 
however, are open also to serious assault, and plainly 
the matter is one bn which compromise should have 
been easy. But Mr. de Valera must bear his share of 

· . bla:r;ne for failure to attain this equally with the British 
Government. 

While it is· easy to sympathize with Mr: Harrison's 
view that there is really rio reason why co-operation 
with the United Kingdom should not be possible on the 

· 1 Keith, Letters on Imperial Relations, 1gi6-35, pp. 131-3. 
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basis of external association through the Crown, as 
already laid down by the Constitution (Amendment 
No. 27) Act of December 1936, and to ~egret that that 
plan ofMr. de Valera's was not accepted in 1921, it 
cannot be said that his legal arguments are decisive. 
We are told that 'Dominion sovereignty is unqualified 
as to internal affairs' and that it is only as to external 
affairs that it is qualified by common allegiance and 
free association in the British Commonwealth of 
Nations, while freedom of association clearly implies 
freedom of dissociation. But unfortunately these state~ 
ments can be denied with as perfect good faith as that 
in which they are asserted. The famous Preamble of 
the Statute ofWestminster, 1931, with its principle that 
any change in the succession or the royal style and titles 
requires constitutionally the assent of the Parliaments 
of all the Dominions as well as that of the United King­
dom, may be adduced to show that the sovereignty of 
the King, internal no less than external, is an essential 
part of the British Commonwealth system of relations, 
and the famous precedent of the United States may be 
cited to show that freedom of association does not imply 
freedom of dissociation. It will be remembered that in 
the U nlon of South Africa General Smuts still maintains 
that the right of secession is not implied in Dominion 
status, while General Hertzog is convinced that it is. 
Nor again will many lawyers accept Mr. Harrison's 
thesis that the State right of counter-claim in respect 
of past demonstrated over-taxation was not released by 
the Boundary Agreement of 1925; that they will regard 
as little better than a quibble. The truth is that, if there 
is to be any accord, it will not be reached by constitu­
tional discussions but by a new outlook on both sides, 
and we may fear that perhaps breadth. of view is · 
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lacking in the Free State no less than it is in the United 
Kingdom. . 

One grave difficulty, per:haps insuperable for the 
present, is that of Northern Ireland. Mr. Harrison 
stresses the generosity to that·territoryof the British 
Parliament; it is undeniable, and the Northern Irisll 
might be more demonstrative in their appreciation of 
it. He also stresses the wrongs of the minority, -Its lack 
of power to have its grievances remedied, and the in­
justice it suffers under the excessively wide authority of 
the executive under the Civil Authorities Act, 1922. 

There is much truth in what he says, but it is hopeless. 
to expect Britain to intervene to revoke the grant of 
authority given in 1920. If the price of the co-operation 
of the Free State is the coer~ion ofNorthern Ireland, 
it may safely be said that tpe price will not, and on the 
whole justly, be paid. Cannot the Free State realize. 
that reconciliation with Northern Ireland must be 
preceded by the restoration of friendship with Britain? · 

17. THE NEW CONSTITUTION: A BRITISH VIEW 

IRISH INDEPENDENT, 7 May 1937 
No vital change in the relations now existing under 

Amendment No. 27 of the Constitution between the 
Irish Free State a~d the United Kingdom is contem­
plated in the. new. Constitution ,deviseq,~,-qii,der,,Mr ... de 
V ~Ie.m:~ .. ~~JJ>Jf~JJsrrEire. · 

Matters indeed are made vaguer,. but vagueness is a 
characteristic of the· Constitution; which leaves much 
essential detail to be defined by legislation. But empha­
sis is laid on the inalienable, indefeasible and sovereign 
right of the Irish nation, not merely to choose its own 
form of government, b~tto determine its relations with 
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other nations, thus disposing of any possibility of hold­
ing that secession from the British Commonwealth is 
impossible under the Treaty of I 92 I. 

Equally, the right of- neutrality in~ a. British war is 
thus asserted; but nothing is done to affect directly the 
existing position regarding the presence of British forces 
on Irish territory, which in the eyes of foreign States 
would doubtless impair the right of Eire to claim respect 
for her neutrality. The prohibition of the maintenance 
of any armed force otherwise than by the Oireachtas 
(Article I7) is directed rather at the suppression of 
private forces like the I.R.A. · 

The disappearance of the Crown from the Constitu­
tion remains modified by the authority given by Article 
~9 to the Government to adopt in external relations . 
any organ or method of procedure adopted by the 
members of any group or League of Nations with which 
Eire is, or becomes associated, for the purpose of inter­
national co-operation in matters of common concern. 

Put in plain language, this means that in Diplomatic 
and Consular matters, and in the conclusion of treaties, 
Eire may :rJ:l;ake useof the British Crown. 

At the same time it must be noted that there is 
nothing whatever to compel the use of the Crown and, 
therefore, if the Government of Eire so desires, it can 
function absolutely as an independent Republic, de­
spite the decision not formally to adopt that style. 
There is thus a very marked distinction between Eire 
and the Union of South Africa. That Dominion may, 
without secession from the Commonwealth, operate 
with complete independence, but in the name of the 
Crown. Naturally the Constitution gives no authority 
to the Government thus to act. 

There is nothing vitally new in the claim that the 
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_ national ,terri 12~Y-~SS~psists·,of""the,~whpJ.e.""QLir.~l~g,_ or­
the reservation of the right to Parliament and the­
Government o(Eire to. exercise jurisdiction_ oyer the 
whole area, for it is made patent that the right is to. 
remain in abeyance. 

Little is done to increase the difficulty of the reunion 
of Ireland, but nothing to facilitate it, for the otherwise 
very satisfactory Article 44 on religion,._ in formally 
recognizing the special position of the Roman Church, 
~ust inevitably arouse difficulty in Northern Ireland. 

Unless actionwere to be taken under the Consti til tion 
to affect the present position of British forces in the 
Free State, there seems no reason why the British 
Government should feel that the new Constitution is · 
more open to objection than the legislation ofDecem­
ber I 936, save probably in its .failure to make it part of 
the Constitution that Eire is a member of the British. 
Commonwealth ofNations. For Northern Ireland, of 
course, that omission is crucial. 

M:r: ... de.llalera',s.promis..~ gfgr~a ter •. itui~P~nq~;tKe for 
the-.. head..o£ ... the ... State.,.than .. could~.he .. -£on[(rrr,ed:-.on a 
rtpresentative.of.the .. CrQJ-YcP:JJa~:J~.e-~ruhtJ~J-~pt ... There 
-Jas nothing to be said for the Constitution of 1922 

! -

which turned the head of the- Irish Free State into a 
mere figurehead, and. vested unfettered power in the 
Executive Council so long as it had a bare majority in 
the Dail. The President, who happily for most of us 
is to continue to bear a famiiiar name, is given the 
essential authority in his absolute discretion to refuse a 
dissolution to a Prime Ministerwho has ceased to retain 
the support of a majority in the Dail; but he is no loriger 
compelled to refuse it, as he should have done under 
the Constitution of 1922 .. It must be noted that the 
President may g~ve a dissolution to his Prime Minister 

F. 
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against the wishes of the majority of the Government 
-· the term Executive Council disappears-so long as 
confidence has not been withdrawn from him formally 
by the Dail. 

This exaltation of the position of the Taoiseach is in 
accord with the apparent claims of Mr. Baldwin, but 
there is much to be said for the view of the late Lord 
Oxford and Asquith that a dissolution should be 
accorded only on the advice of the Cabinet as a whole. 

The President does not receive the power to dismiss 
a Ministry which has ceased in his view to command 
the confidence of the. electorate, though still with a . 
majority in the Dail; iftJ:e majority therein is lost, the 
Taoiseach is required to resign, and, no doubt, if he 
did not do so the President ex necessitate could remove 
him. It might have been hoped that the power to com­
pel an appeal to the people if a Ministry were misusing 
power would be given; but a limited measure of protec­
tion against misuse of legislative authority is rendered 
available by the grant of certain powers to the Presi­
dent. Thus he may, under Article 24, refuse to comply 
with the desire of the Dail to rush a Bill through without 
giving the Senate the normal power to delay its passage; 
he may, if he thinks that a Bill contravenes any provi­
sion of the Constitution, under Article 26, refer it to the 
Supreme Court, and if it reports that there is repug­
nancy he must decline to sign the Bill. 

He may also, on a petition of a majority of the Senate 
and a third of the Dail, under Article 27, asking for 
ascertainment of the will of the people in view of the 
national importance of any Bill, passed over the head 
of the Senate, refer it to the people. It rests with him 
also to decide whether a request of not less than thirty 
members of the Senate that a Bill be referred to a 
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Committee of .Privileges on the issue whether it.is or is 
n~t C:. M~ney Bill, and· so open to amendment .by the 

· ,Senate, shall be granted or refu~ed. 
In exercising these powers in regard to Bills he must 

consult, but need not take, the advice of th~,.Qcmncil ~f 
State. 

T-he ·creation ofthis .. bodyjs.Jhe .. chieLno:v:elty.: .. of the 
Constitution. 

J,t·consists ofthe ·l:!ae>iseach; the.Tariaiste, who .is his 
Deputy,·-the Chief·:Justic~,-the. Presid~nt .of-~the .High 
Court, the Chairmenof.the Bail and-Senate, and the 

. 4ttorney-Genera1, who .is given .the ho~our of a special'· 
Article in the Constitution, hut forbidden to be a mem­
ber of the Government. Any ex-President, ex-Chief · 
Justice, or ex-Tae>iseach may serve, and the President 
may add seven further t'nembers~ 

We-have. something" . .here·.·in.,_,tfl.e .. ·Hature*GK.a,,CJ.ouncil 
ofElder .. Statesmen,,.al'HiLitKisra:,li-t-tle-surprising".th~t .the 
Council is not brought in to aid in the very difficult 
issue of the grant of a dissolution; in that case the 

, Taoiseachand the Tanaiste need not have sat. 
The Council has a useful function in determining the. 

temporary or permanent incapacity ·of the President, 
. whereupon 'his functions devolve, as in the case of his 
absence, death, resignation, or removal from office, on 
a Commission consisting of the Chief Justice and the 
Chairmen of the Dail and Senate. Moreover, it is 
given a useful residuary authority to· provide for· the 
exercise of the powers of the Presidentin any unforeseen 
crisis. These provisions compare favourably with the 
involved ten:ils of the Regency Act, 1937, of the United 
Kingdom. 

It is interesting to note that on Ame:r:ican precedent 
the President may, after consulta~ion with the Council, 
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address messages to the Houses of the Oireachtas or to 
the public on matters of national or public importance, 
but only with the approval of the Government. He 
may, however, after consulting the Council, convene a 
meeting of either or both Houses of the Oireachtas 
without such approval. 

This might easily prove a most valuable power, for 
it could be used to compel a Ministry which was seeking 
to evade control by the Dail to face that body. 

The powers, therefore, of the President are impor­
tant; the Taoiseach is bound to keep him informed on 
matters of domestic and international policy; he takes 
precedence of every one in Eire, is supreme Com­
mander of theF orces and grants all commissions therein, 
and exercises the power to pardon and commute sen­
tences. He acts in these matters on the advice of the 
Government, but his high position is confirmed by his 
election for seven years by the people, and he should 

· become a figure of gr~at importance, by no means 
dwarfed by the Taoiseach, whose sobriquet is less happy 
than that of the President. 

His exemption from all legal liability while in office, 
and his formal exemption from responsibility to Parlia­
ment exalt his position. Even for treason, or other 
high crimes or misdemeanours, all that apparently can 
happen to him is that, on the accusation of two-thirds 
of the total membership of the. Senate, he may be re­
moved from office by a vote of two-thirds of the total 
membership of the Dail. It is needless to speculate 
what then would be the fate of a President held guilty 
of treason. 

As regards the Ministry, there is little innovation. 
The Government is to consist of not less than seven or 
more than fifteen Ministers; the Taoiseach is to be 
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elected by the Dail, and to choose with Dail-approval 
the other members of the Government, but the Presi­

. dent is to appoint: only two members may be Senators. 
The Taoiseach is made· a dictator in his Cabinet, for 

. the President must remove members who object to · 
resigning when asked to do so, and -it is now to be law 
that the resignation of the Taoiseach carries with it the 
resignation of the other members of the Government. 

There is no undue tendency to control the.Ministry; · 
in international affairs it is not required to obtain the 
approval of the Dail, though agreements not merely of . 
a technical or. administrative character must be laid · 
before it. 

Echoes of current controversies with Britain are heard 
in the quite sound enactment that the State shall not· 
be bound by any agreement involving a charge upon 
public funds without the approval ofthe Dail, and in 
the requirement that no agree!llent shall be part ofthe 
domestic law of the State save as determined by Oire­
achtas. To the Dail is given power to assent to the 
declaration of war, but the Government may take steps 
to repel invasion,. summoning the Dail ·to meet. 

'The'Te'"creation-of~'a"":Senate·-,·is-.. doubtless,:,wise,•~ but 
. whether .the .new system,of constitution-wiJtworkbetter 
than .the• old.must-.. be-left-for-exper:imace,~to.show. Its 
exclusion from any real power in res2ect of Money 
Bills, and its mere power of delay for ninety days in. · 

· regard to other measures, are modified by the possibility 
ofaction to secure a referendum on issues ofhigh impor­
tance. Yet the question must arise whether so weak a 
second house is worth having. But the last Senate did 
useful work in minor amendments, and the new may 
do the same, while the presence of University repre­
sentatives will probably be of value. 
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The retention for the Dail of proportional representa­
tion is of high importance, for it presents a powerful 
obstacle to exaggerated representation of one party 
in that body; the present condition of representation in 
the British House of Commons clearly is wholly out of 
accord with the real state of opinion in the electorate. 
Unquestionably this is the most useful safeguard against 
extremism which Eire will possess. 

Two new points must be noted regarding the judi­
ciary. Mr. de Valera has disposed very neatly of the 
fundamental dilemma: how can the present judges, 
who are sworn to uphold the existing Constitu:tion, give 
effect to the new, which ignores the restrictions imposed 
by the old on legislative power? Under the new Con­
stitution the existing judges have the choice of retire­
ment or of swearing to give effect to it, so that no 
dilemma will ever arise. The other point is the exclu­
sive jurisdiction in matters of the validity of any law 
conferred on the Supreme Court, which is to be in­
creased in size. It may be doubted if it is wise thus to 
deprive the Supreme Court of the great advantage of 
having before it the views of the High Court in matters 
of such importance. · 

Rightsofthe subject appear once more, but effective 
safeguards are as lacking as ever. Special courts and 
military courts are contemplated, and there is one very 
ominous clause requiring the State to endeavour to 
ensure that the Radio, the Press, and the Cinema shall 
not be used to undermine public order or morality or 
the authority of the State. 

This is reminiscent of the days when even to discuss 
the action of Parliament was ruled seditious in English 
law. 

It is more satisfactoryto note the eminently sensible 



THE IRISH FREE STATE 

principles laid down as to education, private property . 
and social policy, though feminists will be horrifie~ to 
note that women, no less than children, are to be safe.., 

. . 

guarded. . 
The restoration of the referendum for constitutional 

change, though with an interval of three years in 
which; unless the President vetoes the proposal, change 
may be made by simple Act, is to be commended. A 
simple majority suffices, however small the number of 
votes cast. But in the ordinary referendum provided 
for as possible on other Bills, the Bill is to be deemed. 
accepted, unless rejected by a majority numbering at 
least 35 per cent. of the registered yoters. It is evidently 
realized that voting at referenda may be low. 'Fhe 
absence. of the initiativ~ WHIJ~<?J .he. regr:ett~<:l,.fnqr,.that 
ofany·prov.i$iop.Jor..re<;(!.ll . .w·· . 

To the above, written on May 1, on receipt of the 
text, I have'little to add, except as regards the views of 
Mr. J. A. Costello as spokesman for the Opposition. 
With his criticism of the rule that in case of doubt the 
Irish text of the measure ~s to prevail one cannot but 
agree, for the Irish text is a mere translation, which 
was so difficult to make that the appearance. of the 
Constitution was delayed on that score. There is also 
much to be said for his objection to the deprivation of · 
the High Court of the power to investigate the validity 
of a law, since it is to that Court that a citizen must 
appeal for vindication of his liberty. 1 But Mr.· Costello's' 

1 In the Constitution as passed, the High CoUJ"t was given, as in the 
Constitution of ·1922, the duty ofdealing with constitutional questions 
with appeal to the Supreme Court. Other changes, all minor, include 
the right of either House to impeach the President, and the reduction 
to 33! per cent. in place of 35 of the number of votes required to carry a 
negation of a law submitted to the referendum by decision of the President 
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objection to the right of the President to refer Bills for 
the opinion of the Supreme Court at his discretion is 
untenable; the fact that the Prime Minister and the 
Dail might be ready to enact undesirable laws is no 
reason why the guardian of the Constitution should not 
intervene to invoke the law. A much more legitimate 
objection would be that the Court would apparently 
be unable to pronounce unconstitutional any Bill which 
under Article 28 (3) was expressed to be for the purpose 
of securing the safety of the State in time of war or 
armed rebellion. But, as such Bills may be referred, 
the position is not clear, and it may be that the meaning 
of this provision is simply that, if assented to, a bill is 
beyond attack, not that it may not be referred in bill 
state and assent refused if found then unconstitutional 
in its provisions. 

One serious difficulty undoubtedly exists. It is in­
tended that the Constitution shall ultimately be open 
to amendment only by referendum, but how is this to 
be secured? Would the Courts decline to accept as law 
any Bill not so passed, or has the passing away of the 
supremacy of Imperial legislation destroyed the possi­
bility of creating a rigid Constitution? The latter view 
seems clearly to be accepted by the Appellate Division 
of the Supreme Court of the Union in the recent case 
of Ndlwana v. Minister of the Interior. 

One minor, and quite needless, inconvenience re­
mains. A Ministry may be defeated and obtain a dis­
solution, at which it may be badly beaten, but it cannot 

under Art. 27. The system of proportional representation had a curious 
effect, Mr. de Valera obtaining exactly half of the I 34 seats, and thus be­
coming dependent for an effective majority on the 13 Labour members, 
who intimated that certain changes in favour of trade-unionism would be 
demanded as the price of support. The majority at the plebiscite for 
the Constitution was 685,105 to 526,945. 
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vacate office until its successors have been duly ap-

. pointed after the reassembling of the Dail. The ·new 
Ministry thus cannot frame policy until after Parlia­
ment meets. It would have been quite simple to ailow 
provisional appointment pending the meeting of the 

· Dail. Rigidity.:is,nQt,alw.~y,_s~c:~Jl"a~:lw:!.ntage. · 



(d) BRITISH RELATIONS WITH THE· 
UNION OF SOUTH AFRICA 



18. THE UNION AND THE DESTRUCTION. OF THE 
COMMON ALLEGIANCE 

T(} the Editor ofnm SPECTATOR, 10 January 1937 · 

It was the· essential doctrine of the framers of the 
report of the Imperial Conference of I 926 that the· bond 
of union. between the units of the British Common­
wealth of Nations consisted of a common allegiance, 
arid this doctrine is formally recorded in the Statute of 

. Westminster; I93I. In I935 the Irish Free State, by. 
the Irish Nationality and Citizenship Act, severed 
allegiance as the bond of connexion betwe.en Irish 

· nationals and the Crown, and in I936 the Constitution 
(Amendment No. 27) Act removed the Crown from 
any part in the internal sovereignty of the Free State. 

A further step has now been taken in the destruction 
of the edifice of the Conference of I 926. The Govern­
ment of the Union of South Africa has long been con­
fronted by a demand from the Nationalist opposition, 
which is avowedly republican, and from those of its · 
followers who have followed the Government on condi­
tion that they .have full liberty to work for a republic 
fromwithin the ranks of the governmental party, that 
Union nationals shall cease to have a double allegiance 
as British subjects and Union nationals.· Dr. Malan has 
insisted that Union nationals shall be declared not to 
be British subjects, and the replies of General Hertzog . 
to this demand have been marked by the most remark­
able obscurity. 

The position has now been made clear. We have been 
allowed to learn, via a communication made to the 
Union Parliament, that the discussion of the changes 
to be made in the coronation ceremonial to meet the 
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new position of the Dominions has resulted in the deci­
sion that His Majesty at his coronation shall be required 
under a Union statute to take a distinct oath in respect 
of the Crown of the Union. 1 It might have been hoped 
that at such a vital moment the unity of the Common­
wealth should be allowed to stand. But the Union 
demands that the King should be marked out as on the 
one hand King of the United Kingdom and on the 
other as King of the Union. That this would be done 
was, of course, foreshadowed in the decision that the 
King should officially be toasted separately in his two 1 

capacities. 
The essence of the matter is that allegiance ofUnion 

nationals is thus allegiance not to the King of the United 
Kingdom and those other parts of the Empire which 
accept, as do Canada, Australia, and New Zealand, a 
common allegiance, but to the King of the Union, 
between whom and British subjects there is no bond of . 
allegiance. The position of the Union is now really 
assimilated to that of Hanover before the separation of . 
the Crowns. There was then no common allegiance, 
for British subjects owed no allegiance to the King of 
Hanover, and Hanoverians in Hanover were not British 
subjects. Great credit is due to the ingenuity with 
which Generals Hertzog and Smuts have accomplished 
a result equivalent to that achieved by Mr. de Valera in 
1935 without involving the resentment aroused by that 
statesman's legislation. 

Union nationals, of course, like Irish nationals,2 will 
still be deemed British subjects by British law outside 
the Union and the Free State, but the definitive and 
formal separation of the Crowns, now to be made patent 
in the coronation ceremonial with the approbation 

1 As sovereign of the Union. 2 See no. 1 5, ante. 
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of the King and the British Government, which, ·as 
is now usual, confronts Parliament with a fait accompli, 
raises a serious issue. The Union Government has been: 
moved by the break-down of collective security and 
the destruction of Ethiopia to greater appreciation of 
British naval power and is to share in the Imperial 
Conference in May. There is serious danger lest the 
British Government in its constant anxiety to conciliate 
may do so at the expense of the Native Territories of 
South Africa and pledge itself to their transfer. It is 

. hardly necessary .to point out that it would be grossly 
improper to t~ansfer to a distinct Crown without their 
ass~nt natives. who accepted the protection of the 
British Crown in order to save themselves . from the 
domination of the Dutch Republics. The doctrine of' 
trusteeship for native races is still professed by the 
British Government, and respect for it forbids handing 
over the Territories against the will of their people to a 
Government which stands with complete consistency 
of principle and practice for the subordination of native 
to European interests. · 

rg. THE COMMONWEALTH AND THE CROWN 

To the Editor ojTHE SPECTATOR, 23 January 1937 
May I correct .briefly some. of the misconceptions in 

theletter ih your issue ofJanuary 22 on the. Common-
wealth and the Crown? · 

I. The allegiance of political units .to the Crown is 
nothing more or less than the allegiance of the people 
of these units to the Crown. That is the only allegiance 
known to the law, 4nd the Imperial Conference of 
rg26 was fully aware of the fact when it wrote: 'The 
members of the Commonwealth are united by a 
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common allegiance to the Crown. This allegiance is the 
basis of the common status possessed by all subjects of 
His Majesty.' It is simply contrary to fact to say that 
the action of the Free State in severing allegia~ce 
between Irish nationals and the Crown was not a 
severance of the common allegiance of the 1926 
report. 

2. It is equally contrary to fact to assert that I antici­
pate grave practical consequences from the separate 
oath to be taken by the King in respect ofthe Union. 
This insistence on the separate character of the British 
and the Union kingship is completely in keeping with 
the whole policy of the Status of the Union Act, 1934. 
It is naturally disliked by the Dominion party in the 
Union, but I doubt whether even that party anticipates 
grave practical consequences from it. Certainly I 
do not. 1 

3· The position as regards the Native Territories in 
South Africa is .completely misunderstood. It is not 
true that, if the territories had been transferred to the 
Union, the Union Parliament would have had com­
plete power in law and in conve~tion to gover:n or mis­
govern them at its pleasure, subject to any contractual 
arrangement that might be made at the time ofhanding 
over. The power of the Crown to transfer the territories 
rested wholly on the South Africa Act, 1909, and under 
it they would have had to be governed by the Governor­
General in Council subject to statutory, not contractual, 
conditions, which reserved the right of the Crown to 
disallow any Union legislation by the Governor­
General in Council, and required. the reservation of 
any Bill seeking to a,lter the provisions affecting the 

1 British and Dominion criticism forced the Union to accept a single 
oath; see no. 10, ante. 
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Government. All this has definitely become impossible 
of effective execution since the Statute ofWestminster, 

· 193 I, opened up the way to the Status of the Union 
Act, I 934· The doctrine of distinct Crowns renders 
transfer of the Native Territories without the assent of 
their people wholly indefensible. ·Their acceptance of 
the authority of the. British Crown gives neith~r legal 

. nor moral right to hand them over to the Union Crown, 
whose connexion with the British can be extinguished 
by a simple Act ofthe Union Parliament, unless they 
so desire, as at present they certainly do not. 1 

4· So far as I know, no statesman in Britain would be 
foolish enough to attempt to foist any interpretation of 
the Commonwealth symbol-the Crown__:_on Mr. de 
Valera contrary to his views .. At the same time it is 
impossible to apply the principles which suit ·the Free 
State to Canada, Australia, or New Zealand. It cannot 
be suggested to these Dominions that they should ex-

. tinguish the status of their nationals as British subjects 
and arrange- in lieu a system of reciprocal grants of 
specified rights. The system would be intelligible only 
if the United Kingdom declared Dominion nationals 
not to be British subjects, and restricted their rightsin 
the United Kingdom to those granted to United King­
dom nationals in the Dominions. This illiberal and -
narro\v conception, will not, I am c~rtain, commend · 

. itself to our statesmen.2 The da:ngers of driving bargains 
between unit~ of the Empire was made clear enough at 
Ottawa in 1932, and, if the Dominions seem sometimes 
less appreciative of British generosity than might be 
desired, that is no reason for withholding. h. 

i Keith; Letters on Current Imperial and international Problems, 1935-,---6, 
pp. 66-78, and no. 2 r, post. 

2 See no. 24, post, for the correctness of this view. 

G 
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5· The truth is that allegiance to the King is a most 
effective and simple bond of connexion between all of 
us who· value the Crown. It involves no idea of in­
feriority of any unit's people to those of another, and 
the hostility to it comes essentially from those who, like 
Mr. de Valera, prefer a republic to a monarchy. By all 
means let us co-operate with the Free State and the 
Union, but do not ask us to discard allegiance as the 
bond between us and the greater Dominions except on 
their initiative. The effort to render uniform Common- . 
wealth relations runs foreign to the whole genius of 
the Constitution. Let us trust the Dominions, not seek 
to bind them by contract. 

20. SOUTH AFRICA AND NEUTRALITY 

To the Editor ojTHE SCOTSMAN, 3 April 1937 
I. We owe to the much derided efforts of the small 

Dominion Party in the Union of South Africa the 
categorical and most welcome assurances regarding the 
defence of the Imperial naval base at Simonstown re­
corded in your issue to-day. It is but a few weeks ago 
when, questioned in Parliament on the subject, General 
Hertzog declared that Mr. Pirow had not on his visit to 
London in I 936 renewed or reaffirmed the pact made 
by General Smuts, leaving the matter thus in complete 
dubiety. We have now, unquestionably as the result of 
the continued efforts of the Dominion Party, for the 
first time, the most categorical public affirmation that 
General Hertzog's Government is pledged to the pact 
as a definite, solemn, and honourable agreement with 
the British Government. The ultimate cause of this 
attitude is unquestionably the destruction of Ethiopia 
by Italy, which has impressed on the Union the 
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advantages of naval protection by a Great Power, and 
it is one of our ·compensations for our enormous and 
inevitably wasteful expenditure in rearmament that 
the Union Government realizes our strength. . · 

2. General Hertzog's attitude was due to the fact. 
that he had committed himself to approval of an article 
by Dr .. Bodenstein, the Secretary for External Affairs, 1 

under his immediate control, in which thatofficial haq 
expounded his superior's doctrine of the divisibility of 
the Crown, showinginter alia that the Union was fully 
entitled to remain neutral in a British war and could 

. 'walk out of the Commonwealth at any moment with­
out notice even'. But the statement of Mr. Pirow de­
stroys the whole value ofthis contention. It is perfectly 
possible to argue that a Dominion might claim to be 
neutral in a British war. The Commonwealth is sui 
generis, and it is idle to assert that any precedent exactly 
applies. But it is simply absurd to hold, as does General 
Hertzog, that in a British war the Uriion can defend the .· 
naval base and yet claim the rights of neutrality. Here 
we are in the familiar region of international law, as he 
himselfcontends, and the evidence on which herelies 
consists of a dubious precedent of I 788 and an assertion 
of Canning in I 826, on which I commented in your 
columns in April I935· 2 Against this must be set all 
modern practice and all modern: theory; and, it must 
be added, Mr. de Valera, whose legal advice is always 
able, has candidly admitted that the Fr~e State could 
not expect any Power to recognize her neutrality so 
long as she permits British use of her territory. It may 
be hoped that Mr. Pirow has show:p. General Hertzog 

1 Printed in Europaische Revue, Dec. ig36. 
2 Keith, Letters on Current Imperial and International Problems, 1935-:-6, 

pp.7o-8. . . 
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the error of his opinions. 1 At any rate, after the pledge 
now given, talk of neutrality becomes as absurd as Dr. 
Bodenstein's affirmation of the right to leave the Com­
monwealth without notice. A party which, like the 
Dominion Party, has secured this change of stand has 
proved its utility. 

3.· General Hertzog has added to the complications 
of the position of the Union in South-West Africa by 
his hope that, when the Union's mandate expires, the 
territory will join the Union with Germany's consent. 
This can only be interpreted by lawyers as a formal 
admission by the Union that under Article 22 of the 
League Covenant a mandated territory can be held in 
mandate only until its people can stand alone. The 
people, of course, in this case are the Europeans, for 
the Union has never countenanced the idea that it is 
the natives for whose benefit the mandate exists. The 
theory is clearly adopted as a mode of circumventing 
the issue of sovereignty. The Union, it must be remem­
bered, in 1930 yielded to the firm opposition of the 
League Mandates Commission to the claim of sove­
reignty by altering the legislation of 1922, which 
ascrib~d to her dominion over the railways of the 
mandated territory, and her claim that a mandate 
implies sovereignty is not shared by the United King­
dom or Australia. But, on the new suggestion, the same 
result can be achieved, for as the British population in 
South-West Africa can soon be regarded as capable of 
standing alone, it will be entitled to ask that the man­
date be ended, when it will be free to ask incorporation 
in the Union. Germany, of course, has we<l;kened her 

1 On the contrary, on May 26 at Kroonstad he reasserted General 
Hertzog's doctrine that the relation of the Union to Simonstown was 
that of Spain to Gibraltar, the absurdity of which is shown in Letters on 
Imperial Relations, Ig16-35, p. 350 f. 
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position seriously by the accord as "to· nationality in 
· 1923, but one cause of Mr.·. Piro_w's friendliness to 
Britain dol1bt1ess lies in the hope of securing British aid 
in resisting the German claims. 'it's an ill wirid that 
blows nobody good'' and the only danger of the rap­
proche.ment is that we be tempted to sacrifice the interests 

. of the native territories in the desire to show apprecia..: 
tion of the new solidarity. There are grave objections 
to generosity at the expense of others, and the transfer 
ought cer'tairily to await that development of a wiser 
native policy, which we are promised but of whiCh so 
far we have seen in practice nothing whatever. 

. . 

21. SOUTH AFRICA AND THE NATIVE 
TERRITORIEs· 

To the Editor of THE scoTSMAN, 7 July 1937 
I. General Hertzog's outburst is explained, not ex-. 

cused, by the fact that it is due to failure in the chief· 
purpose which he .sought to achieve at· the lniperial 
Conference. t Fortified by Dr. Bodenstein; the au tho.;. 
rized exponent of the doctrine of the right towalk out 
of the. Commonwealth without notice, he 'hoped to in­
duce the British Government so to amend the· British 
Nationality Act that Union nationals should no longer 
be British subjects, but have but one allegiance. The 
reason, of course, is simple.- Secession and neutrality 
must be imperfect so long as, legally, whatever is dqne 
by the Union Parliament, Union nationals outside its 
limits remain British subjects, as do even now Irish 
citizens outside the Free State. The British refusal to 
act leaves a difference between the position of the 
Union and that of such a State as Germany, which 

1 See no. 24, post. 
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General Hertzog regards as incompatible with his 
claim of absolute independence. 

2. The Union has no right whatever to the transfer, 
and there is no truth in General Hertzog's assertion 
that the Union's right to the transfer of the administra­
tion is indisputable. When the Union was formed, pro­
vision was made in identic terms by ss. I50 and I5I of 
the South Africa Act, I gog, for the possibility of the 
admission to the Union of the British South Africa 
Company's territories, and of the transfer of the Govern­
ment ofthe native territories. No promise of any kind 
was made, and, in the case of Rhodesia, in view of the 
objection of the people to transfer, no action was taken. 
In the case of the territories in native occupation the 
idea of transfer was at the ti:t;ne so obnoxious that chiefs 
visited England and received, with King Edward VII's 
full approval, assurances from Lord Crewe that no 
promise of transfer had been made. 

3· Not only was no promise given, but transfer, if it 
took place, was made subject to definite conditions em­
bodied in a schedule to the Act, to safeguard the natives, 
including the right to disallow any measure disapproved 
by the British Government. The Union Government 
has under the Statute of Westminster abolished the 
power of disallowance, and I ascertained definitely 
from its accredited representative in I g35 that it would 
not consider it compatible with its status to enter into 
any agreement with the British Government, giving the 
latter any right to secure the carrying out of the terms 
of the schedule. Moreover, when transfer was mooted 
in Igog, the beliefin British circles was that the Union 
native policy would be more enlightened than that of 
the former Colonies; that the Cape native franchise 
would not merely be maintained, but that Cecil 
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Rhodes's doctrine of equal rights for all civilized men 
-fdr which my colleague, Professor Basil Williams, 
has given him due credit-would ultimately be estab­
lished. As r have pointed out, 1 not only has General 

\ Smuts abandoned a principle which he once most 
i vehemently defended and secured the abolition of the 
':·Cape native vote, but he has allowed General Hertzog 
·to violate the promise that no native Bills would there-
after be·pass~d without prior reference to the Native 

\Rep_resentative Council, and to impose further grave 
:disabilities on the natives. Even under the supervision 
:of the League ofNations, the Union has, according to 
'the Report of its own Commission on South-West 
· Mrica, conspic:uously failed to provide for native pro-
gress;z . 

4· There is no· truth in the allegation that the British 
Government has failed to give effect to the plan of co­
operation devised in·I935·3 The natives firmly declined 

1 The Native Laws Amendment Act is intended to give the executive 
authorities power, free from judicial control, to remove natives deemed · 
superfluous from urban areas to the reserves, which are already wholly 
inadequate, so that they will have no means oflivelihood save by accept~ · 
ing any wages farmers care to give. 'Fusion', Sir J. Rose-Innes has said, 
'can only do its perfect work over the prostrate body of the native.' The 
new policy is one of repression and exploitation, and Mr. Pirow's demand 
that it be subst~~ted in East Africa for that of trusteeShip, though it has · 
support among the settlers of Kenya, is wholly inconsistent with British 
policy and contradicts the terms of the mandate on which Tanganyika 
is held. See Mr. C. W. A. Coulter, AssemblY Debates, 1.937, PP• 6g12 ff.,' 
for a convincing indictment of recent policy. 

' 2 It is interesting to note, in view of General Hertzog's present attitude 
to the German desire for the restoration of South-West Africa, that he 
originally denounced the idea of annexation of the territory to the Union 
as 'a scandalous piece of international fraud'' and declared that it 
rested with the Germans. in the territory to decide in future whether 
they would join the Union (].P.E. 1921, pp. gog, 914). See no. 20 (3), 
ante. 

3 The Dominions Secretary replied fairly to General Hertzog· on' 
July g, but exhibited a .somewhat undignified anxiety to placate his .. 
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to accept Union pecuniary aid simply because they 
knew that this must compromise their desire to remain 
under the Crown of the United Kingdom. I cannot 
conceive what moral right the British Government has 
to transfer to a completely independent Government, 
which claims the right of secession, tribes, who are in 
part British subjects and in part voluntarily under 
British protection, without their consent. The position 
is exactly as in the case of the Indian States, in whose 
case Britain has definitely accepted the impossibility of 
alteration in their direct relation with the British Crown 
without their assent. 

5· The legal claims made by General Hertzog arise 
from the fact that under the Royal Executive Functions 
and Seals Act, I 934, of the Union, any function of the 
King in Council under the South Africa Act, I909, can 
be performed by the Governor-General in Council, 
and there is no saving for s. I so or s. I 5 I of the Act. 
This is very striking, because .the Status of the Union 
Act, I934, saved these clauses, and in April I934 I 
stressed the effect of the new Bill, and suggested that the 
British Government should press for amendment.~ On 
May 7 the issue was raised on the Dominions Office 
Vote, and Mr. Thomas gave an assurance, based on 
the advice of the Law Officers, that the Union measure 
could not affect the position of the King or empower 
transfer save on British advice and by the King in 
Council. While I still think amendment should have 
critic. Efforts to extract from him a distinct promise that the consent 
of the natives would be required, and not merely consultation, failed on 
July 13. It may be added that the suggestion of Mr. Lionel Curtis and 
others, that Britain will be forced to hand over the territories, assumes 
a cowardice in the British Government which no Labour Government 
would display and probably few Conservative Governments, despite 
the remarkable development of the plea for peace at any price. 

1 Keith, Letters on Imperial Relations, 1916-gs, pp. 16g, 170. 
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been pressed for, I do not doubt that the power still 
can be exercised only on British advice. . . 

6. For General Hertzog and the Union Parliament. 
to askthe King to overridehis British Ministers; or to 
put pressure on them, is to ask His Majesty to act wholly 
unconstitutionally. The British Government claims no 
right whatever to ask the King to put pressure of any 
sort on any Dominion Government, and it is entitled to 
like · treatment. · The Union has a simple ·mode of 
securing its ends. Let it adopt a wise and generous 

· native policy, and the people of the territories will be 
as eager to ·be transferred as they now are reluctant. 
Moreover, the Union may properly be reminded that 
it relies entirely onthe British Navy for the maintenance 
of its security from aggression, and that, as an indepen­
dent State, all Mr. Pirow's hectic planning would avail· 
it little against foreign Powers with strong.navies. 

7· General Hertzog's attitude is a curious commen- . 
tary on the· official as~urarices of harmony at the Im­
perial Conference, but it is eloquent testimony to the 
growing strength of the Nationalist element in the 
Union,. which has recovered rapidly from the first. 
effects of the fusion. . 



(e) THE IMPERIAL CONFERENCE OF 1937 



22. THE CONSTITUTIONAL ISSUES FOR THE 
CONFERENCE 

MANCHESTER GUARDIAN, 17 May 1937 

I. Of the questions before the Imperial Conference 
one alone has immediate interest for others than stu­
dents of constitutional and international law. The 
Natal Provincial Council has passed, and a mass meet­
ing· of citizens in Durban has with like unanimity 
endorsed, a protest against any tampering with the 
question of British nationality. They fear that the im­
portance of the question may not be realized in the 
United Kingdom, and in this fear they have probably· 

· justification. The question involved is in fact one of the 
essential bond between the peoples of the King. The. 
famous Balfour declaration in 1926 ofDominion status 
stressed that unity rested on common allegiance, and 
on that allegiance the British Government has based 
its steady adherence to the position that, though the 
Dominions are distinct units in .international law, the 
relations of the several parts of the Empire inter se are 
not Sl}bject to international law. To weaken the bond 
is, therefore, a matter of deep interest outside the union, 
but it appeals espedally there, because the.Nationalist 
Party, which daiins wide sympathy from members of 
Gene~al Hertzog:s following, and which is plainly 
destined to play a great part in the future, is pledged to 
eradicate the conception of British nationality in the 
Union. · Genera1: Hertzog himself dislikes any division 

. of nationality; he has developed a theory that there is 
but one nationality in the Union, though there exists 
a common status between Union and British nationali .. 
ties. Legally, of course, his position is quite unt~nable. 
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The Union itself in the British Nationality in the Union 
and Naturalization and Status of Aliens Act, 1926, 
placed beyond doubt the existence ofBritish nationality 
therein, and General Hertzog's Union Nationality and 
Flags Act, 1927, made no attempt to affect the earlier 
Act. As in Canada, the two nationalities exist side by 
side in a manner which seems wholly proper as a symbol 
of the two· allegiances to the Union and the British 
Commonwealth. The Irish Free State, of course, has 
so far as it can destroyed British nationality therein, 
but the precedent is so plainly induced by hostility to 
the Commonwealth that it is inevitable that those in 
the Union of British race should deeply resent the idea 
that the Union should declare them no longer British 
subjects, or British nationals. In English law the two 
categories are inseparably united. There would, of 
course, be an easy solution if the term British were not 
so much disliked by Nationalists in the Union. The 
term British nationals would be assigned to denote the 
common · status, and the United Kingdom and the 
other units could have nationalities of their own so 
described, thus removing any appearance of inferiority 
of the Dominions to the United Kingdom. The sugges­
tion that 'subjects of the King' might denote the com­
mon status has no attractions for the British of Natal, 
for, as General Hertzog made it clear in his Abdication 
Act, the King of the Union is juristically quite distinct 
from the King of the United Kingdom. 

2. In the Union also there is the desire for further 
emphasis on sovereign independence and recognition 
as a State of international law. The revival of Mr. A. 
Fisher's suggestion at the Imperial Conference of 191 I 
that the Dominions should be placed un_der the sphere 

. of operations of the Foreign Office has a good deal to 
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be said for it. The Foreign Office, it is understood, "hi " 
effect deals directly with the Dominions, inasmuch as 
the Dominions Office no longer exercises the function 
.of framing communications on external issues to the 
Dominions. The perpetuation of that Office from the 
British point o~ view accords with the doctrine that 
.the relations of the Empire are not international. in 
.character; but 'that aim could more satisfactorily be 
attained by making all inter-Imperial issues part of the 
functions of the Prime Minister, and attaching to his 
depart.ment a Pfirliamentary Secretary to perform that 
portion of the work which at present does not reach 
'him .. .This could be done without increasing his real 
burden, and it would be appropriate because foreign 
affairs are necessarily already the subject of constant 
consultation between . the Prime Minister and the · 
Foreign Secretary. The Dominions Office as a post­
box between the Dominions and other Gov:ernment 
depar~rrients is no doubt u~eful, but, if Dominion 
sentiment prefers a change, there could be no reason 
to resist the desire. 

3· Other . issv.es are more difficult. There is still a 
·strong feeling in the Union that her international status 
is notyet clearly enough expressed or appreciated out­
side the Empire. It may be granted that even the most 
accomplished: writers outside this country on .inter-

f national law speak with some uncertainty on the full 
character of Dominion status. But their reserves arise· 
inevitably from the actual state of affairs and the views 
of Dominions' other than the Union and the Irish Free 
State. The Free State, of course, claims absolute in­
dependence, and has asserted it in the legislation. of 
December last no less than in the draft·Constitution of 
April. She holds that her connexion with the Crown 
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rests entirely on her free will, for Mr. de Valera has 
definitely jettisoned the Treaty of I 92 I on the doctrine 

, popularized by Herr Hitler,. that a compact secured 
by threat of war or by war is without binding force. 
She also, therefore, claims the right of neutrality, and 
resents the fact that the Treaty imposes conditions 
authorizing British use of her territory for defence pur­
poses, which would render it impossible for her success­
fully to claim respect for her neutrality in a British war. 
General Hertzog equally claims the rights of secession 
and neutra.lity; but can he hope to have these claims 
homologated by Australia or New Zealand, which are 
impelled by every instinct of self-preservation to cherish 
intimate relations with the United Kingdom, or even 
by Canada, which, assured of her autonomy and se­
curity, has no desire to fetter her action by any definite 
attitude on this theoretic issue? Something might be 
done to emphasize the status of the Dominions; they 
might rename themselves, Kingdom of the Union of 
South Africa, Kingdom of Canada, and so on. John 
Adams and John Macdonald would have approved in 
their day of like action. But the only way, apart from 
actual secession, to place beyond cavil the international 
status of the Dominions would be to convert inter­
Imperial relations into international relations by plac­
ing the parts of the Empire on the basis of members of 
an alliance of the type of the Little Entente, whose 
members are individually sovereign, though bound 
closely together. But would this meet the wishes of the 
Dominions? It would mean substituting for their 
present freedom the bonds of a definitive alliance with 
complete negation of the possibility of secession at 
pleasure, and of de facto if not de jure neutrality in British 
wars. It is, of course, a matter for the Dominions to· 
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decide, but it is very difficult to see wha'"t'-they could 
gain by any such change. 1 

4· ·In the same way it is difficult to see what change in 
treaty procedure can be made withoil.t serious disad­

·vantage .. · Should the·Goverrior-General in each Domi­
nion be ·empowered to exercise the ·prerogative in 
external q.ffairs, thus eliminating the necessity of ob'" 
taining the signature of the King to full powers and 
ratifications and letters of credence? The royal action 
can already be dispensed with by the· Union and the 
Free State. But is it really desired thus to ignore the 
Crown, and would any practical advantage thence be 
derived? For practical purposes no difference would 
be made. The Dominions have absolute power to 

conclude their own treaties; and the services of British 
diplomats are placed generously at their service when. 
they do not care to go to the expense of maintaining 
legations overseas or accrediting special envoys. It is 
indeed difficult to see precisely what further concessions 
there are to ma~e; but, if the're are any, it may be 
assumed that the British Government will accord them; 

1 It is interesting to note that a most determi.ned effor~ was made in 
September 1935, defeated only by 27 votes to 21, to declare Australian 
neutrality in regard to the Ethiopian war, to repudiate all obligation to 
support the League of Nations .in its sanctions policy; and to recall 
H.M.A.S. Australia from service under the Admiralty. The Attorn~y~ 
General; Mr. Menzies, characterized as nonsense the claim of Mr. 
Brennan for Labour that Australia was an independent nation with the 
right to declare war and peace, and expressed his approval of the writer's 

·statement: 'For aDominion to declare its neutrality in a war to which 
the British Crown is a party would be tantamount to secession' (cf. Canst. 
Law of British Dominions (1933), p. 133). In the protracted debate in 
January and February in the Canadian House of Commons on the issue 
of neutrality, Mr. Mackenzie King and Mr. Rinfret, Secretary of State, 
regarded the idea as impracticable (J.P.E. 1937, pp. 302 ff.). Even in 
the Union of South Mrica the debate in May I 936 showed that neutrality 
had ceased to appear. so attractive to 'any except the out-and-out 
Nationalists (J.P.E. 1937, pp; 167 ff.). 

H 
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for, as the Attorney-General for the Commonwealth of 
Australia recently remarked, there is no policy more 
consistently followed by the Dominions Office than that 
of deference to any desire of the Dominions. Whether, 
of course, the further disintegration of the Common­
wealth will in the long run benefit the Dominions 
themselves, it must be left to history to show. 

23. GENERAL HERTZOG'S HOSTILITY TO 
BRITISH NATIONALITY 

To the Editor ojTHE MORNING POST, 21 May 1937 
As the correspondent of The Times at Capetown 

charges1 those in Natal and on the Rand who protest 
against any diminution of their right to be styled British 
subjects with confusion of thought, may I point out 
that the confusion exists only on the part of the corre­
spondent himself, and that there is a serious issue at 
stake? 

I. There is no truth in his allegation that 'the citizen 
of any Dominion is a national of that Dominion but 
also a British subject'. In three Dominions, Australia, 
New Zealand, and Newfoundland-whose status is 
only in abeyance not destroyed-there are no nationals, 
but only British subjects who are also British nationals, 
the two being synonymous. In the Irish Free State 
citizens are, so far as the Free State can secure the result, 
not British subjects. In Canada there are British sub­
jects who for certain purposes are also Canadian 
nationals, but no Canadian Government has raised 
any difficulty regarding double nationality. To many .­
Canadians the position appeals as signifying at once 
their membership of the British Commonwealth of 

1 The Times, 21 May 1937, p. 14. 
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Nations and their closer connexion with Canada. The 
only Dominion which seems, as regards. the dominant 
section of its people, to resent the position is the union 
of South Mrica, whose Prime Minister is quite consis­
tent in his attitude, 1 as the status of British subjects is 
hard to reconcile with the claim to be neutral in a 
British war and to walk out of the Commonwealth 
without notice. 

2~ In the Union under its own law, passed as recently 
as 1926 by General Hertzog himself, the vast majority 
ofthe people are British nationals in the Union, and, 
by a further law of 1927, which in no way purports to 
alter the Act of 1926, they are also Union nationals; a 
few persons may be Union nationals who are not 
British subjects in the Union. All that is said about a 

. confusion between common status and cornmQn natio­
nality by or for General Hertzog is remote from reality, 
and rests on his totally unsupported denial of the 
existence of British nationality. He contradicts his own 
statute of 1 926; and the legislation ofthe United King­
dom and of the other Dominions .. The people on· the 
Rand and in Natal are protesting against the destruc­
tion of their British nationality, and to deny the reality 
of the grounds for their protest is unjustifiable. It is 
open to General Hertzog to deprive British nationals, 

1 General Hertzog on April 6 made it perfectly clear t4athe disliked 
the term British subject,as applied to Union nationals, and that it must 
disappear. The term must be reduced to the meaning 'a subject of 
Great Britain', and Dr. Bodenstein, the exponent of the doctrine of 
neutrality and secession without notice, had prepared amendmentS to 
the British Nationality and Status of Aliens Act, 1914, to effect that end; 
He stated-what is wholly contrary to fact-that the British Government 
in 1914 felt that it was necessary for the Dominions to have a nationality 
of their own; and he repeated his view that there was a distinction in the 
British Act between British nationality and the position of a British 
subject, which again is completely contrary to fact. See also Mr. Mar­
wick's effective attack, Ass~mbly Debates, 1937, pp. r667 ff. 
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who are also Union nationals, of their status as British, 
and to make them aliens as Mr. de Valera has done, 
but one may hope, if not believe, that the Prime 
Ministers of the other Dominions will endeavour to 
induce the Union Prime Minister not to proceed to 
this act of hostility to the name 'British', and to the 
solidarity of the Commonwealth. 

3· To obviate further confusion due to the editorial 
reference in The Times to the Status of the Union Act, 
1934, I may point out that that measure makes no 
attempt to affect British nationality in the Union. It 
merely carries to a logical conclusion the change 
earlier made in franchise through confining it to Union 
nationals by applying the same principle to membership 
of Parliament, 1 which it expressly leaves open to those 
who have acquired Union nationality 'by domicile as 
a British subject'. 

24. THE CONSTITUTIONAL RESULTS OF THE 
CONFERENCE 

14 June 1937 
There will be little regret that the Imperial Confer­

ence Committee on Constitutional questions found 
itself unable to homologate the plans of General Her­
tzog for the reduction of the term 'British subject' to a 

1 Canada deliberately keeps British nationality as the qualification for 
franchise and membership. Unless and until Dominion nationals cease 
to be British subjects in the eyes of British law, a declaration of neutrality 
or of secession could not for that law take full effect as regards the position 
of such persons outside their territory. They would remain British sub­
jects, whose position as enemies of the King's enemies, and as the King's 
subjects, could be altered only by Imperial action, involving legislation. 
Dominion laws outside Dominion territory, though given extra-territorial 
effect by the Statute of Westminster, 1931, s. 3, cannot override compet­
ing British legislation, the voluntary restriction of British legislative 
authority under ss. 2 and 4 of the Statute having no reference to anything 
save law within a Dominion and as part of its legal system. 



THE'IMPERIAL CONFERENCE OFI937 IOI 

description of persons connected with the United King­
. dom only. It was not, we learn, suggested that any 
change should be made in the existing position regard­
ing the com~on status describe~ by that term. But it 
was argued that, in the absence of rules for determining 

· that part of the Commonwealth with which any person 
has a particular connexion, difficulties might arise with 
regard to such matters as immigration, deportation, 
diplomatic action, treaty rights and obligations, and · 
extra-territorial legislation. It was suggested that the 
difficulties would be overcome, if each of the members . 
of the Commonwealth were to undertake .to introduce 
legislation, as had already been done in Canada, the 
Union, and the Irish Free State, defining its nationals 
or citizens. The proposal, of course, was definitely 
intended as an authority for the doctrine, so constantly 
preached by General Hertzog, that there is one nation­
ality only, that of each Dominion, and that there is no 
British nationality to compete with it but merely a 
common status. Happily this atteinpt received no 
effective support. Some members, we. are told, were 
not inclined to introduce any such legislation; Australia, · 
N~w Zealand, and the United Kingdom itself may well 
have declined . to destroy British nationality, and ; to 
substitute the narrower conception of an Australian, a 
New Zealand, ,and a United Kingdom national, even . 
ifsupplemented by a common status of a practically 
meaningless kind. General Hertzog, therefore~ has 
received no shadow of authority to destroy ·British .. 
nationality in the Union .. He has the power to force 
such a nieasure through Parliament, but he has asked · 
.for and has been decisively refused the imprimatur of 
the Imperial Conference for such action. We may 
hope, though not expect, that we may hear no more 
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that the Imperial Conference approved the extinction 
of British nationality as appertaining to the peoples of 
the Dominions. 

The agreement reached as to what persons should 
be regarded for the purposes above mentioned as essen­
tially connected with any Dominion is clearly sound. 
Normally each member will include as members of 
its community, or, in popular phraseology, its subjects, 
persons who were born in its territory, or became 
naturalized therein, or were made subjects by annexa­
tion, and still reside there, and persons. who, arriving 
as British subjects from other parts of the Common­
wealth, have identified themselves with the community 
to which they have come. This affords a rough and 
ready criterion for distinguishing, e.g. in France, be­
tween those British subjects who may properly apply 
to the British Ambassador in case of denial of treaty 
rights, and those Dominion nationals who should resort 
to the Irish Free State or Union or Canadian Minister 
and seek protection under their treaties with France. 
The plan is simple enough, though not perhaps easy to 
work out in practice, but no objection need be taken 
to it. 

Unfortunately there is no suggestion that the one 
really useful point has been effected. The inability of 
the British Government to return to the Free State 
indigent Irish citizens is a minor scandal, which is not 
mitigated by assertions of successive Secretaries ofState 
that the matter is under full consideration. Legislation 
has long been morally justified to make good the lacuna 
in legal machinery created by the attainment by the 
Free State of Dominion status. 1 

1 Keith, Letters on Current Imperial and International Problems, 1935-6, 
pp. 52, 53· 
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No question arises as to thejustification of the further 
finding of the Conference that, where different mem ... 
hers of the Commonwealth become parties to the·same 
multilateral treaty, each member is free from all re-

. sponsibilit'y in respect of the actions of any other part. 
This is a mere result of the new international status of 
the Dominions which exempts Britain and the Domi­
nions for responsibility for any save their own actions. 1 

The decisions as to the criterion of connexion between 
any part of the Empire and British subjects will play a 
useful part in clearing up the issue to which member 
of the Commonwealth a foreign State must apply for 
redress in case of wrong-doing by a British subject . 

. On the other hand, there must be noted with much 
satisfaction the emphatic declaration by the United 
Kingdom of its determination to refrain from creating 
any distinct classes ofBritish subjects, parallel to the 
ideas of 'nationals', or 'citizens', or 'members of the 
community'-a new phrase-in the· case of the Domi­
nions. The diplomatic and consular agents. of the 
British Government will continue as in the past to 
afford aid to all British subjects, though nationals of 
the Dominions, in .any places where there are no s~ch 
Dominion representatives-.,--that is in by far the greater 
number of foreign countries, and it assumes that Domi­
nion diplomatic and consular representatives will be 
ready to aid other Dominions or the United Kingdom 
in like manner. This is a most interesting assertion2 of 
the continued unity for certain vital purposes. of the 
Commonwealth, andit explains why Mr. de Valera 
has not ventured to sever the bond. No doubt 
the British Government would claim for Dominion 

1 Keith, Con:rt. Law of the British Dominions (1933), pp. 73, 74· 
2 Pari. Pap. Cmd. 5482, p. 24. 
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nationals any special advantages due under treaties of 
the Dominions affecting them, in addition to the rights 
of British subjects. There is, of course, a precedent of 
importance. In the arbitration over the case of the 
illegal sinking of the Canadian vessel I'm Alone1 the 
British Government insisted that it was a matter purely 
of domestic interest which Government presented the 
claim, and stated categorically that the settlement 
reached by Canada would of course dispose of British 
claims connected with the United Kingdom. Amid 
much that seems negative, this aspect of the Conference 
deserves prominent mention. On the other questions 
mentioned above2 no such accord was achieved as to 
render action possible. 

I B.r.I.L. x936, PP· 82-11 x. 2 See no. 23. 
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25. INDIAN NON-CO-OPERATION . 

To the Editor ojTHE scoTSMAN, I. April 1937 

~~. I .. It is the essential merit of Mr. GandhLand of 
J'\.9ongress .at,his .initiativ.e. that.it.has~studie~LthG.prin­

ciples .o[r:esponsibl€-t,goyer:I1:ITienLand that -it-· r~alizes, 
what .SiT. S •. Hoare has. never grasped; .that--it is-·wholly 
incompatible with .efi~~J!:tiYl:~:J:§,~f.~g};;!;,~~9s_. It is not as II 
if there were not abundant evidence to prove the 

. truth of this assertion. It is possible in certain spheres 
of activity to deny control of a subject-matter to a 
Legislature. Britain in this way shut off the colonies 
which had self-government from control of merchant 
shipping down to 193 I, of copyright down to I 91 I, of 

· nationality to almost our own day, and offoreignenlist­
ment and extradition. She retained control of foreign 
affairs d~wn to the. war of I 9 I 4, an'd of defence SO long 
as she maintained local garrisons. But-in,ctheAield .. of 
executive ... authority,1 whether""in,Canada ... as shown by 
Lord Metcalfe in your citation, in New Zealand, in 
Western Australia, in Newfoundland, or Natal, execu-

~tivesafeg<l;t;aJ;dsla,ilecLutterly. The Governmentoflndia . 
1\~ct, 1935, suf.fered, t~erefore, .fr?~ the.:first.from ~he 

grave defect .that, while the Bnt1sh Government In­
sisted that it was conferring responsible go~~J;:p,rg~pt,jt 
#tade responsibilityjmreal.by.placing :special~responsi- ' 
b!JiJie~,on,Jh~~-9.Q:Y~f!HflE,.·incll;ldigg!!h~,ina,in,te.n.ance of 
peace and tranquillity, the p,rotect~on o( ~h~.~~f\T~ces, 
the interests of minorities, and the prevention of execu:.. 
tive discrimination against British trade.· All appeals to 
the Ministry to give within clear limits legislative safe­
guards to be operated by the Courts proved unavailing. 

1
. Keith, Responsible Government in the Dominions (ed. 1928), i. 212 ff. 
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2. Responsible government could, no doubt, have 
been introduced, but only on the lines suggested by 
Mr. Srinivasa Sastri, the adoption of a constitutional 
understanding that the special responsibilities of the 
Governors would be restricted in operation to matters 
of the gravest character. To say, as Lord Erskine and 
Lord Bra bourne did, that they would give Ministers all 
possible help, sympathy, and co-operation within the 
four corners of the Act, is meaningless, for the Act itself 
gives powers to, and imposes duties on, the Governor 
which, interpreted in one quite legitimate way, would 
reduce ministerial responsibility to a farce. It is re­
grettable that the Governors were not authorized to 
give very much more definite pledges, which might 
have weakened the solidarity of Congress opposition, 
for we are entitled to believe the Ministry when it 
assures us that it really desires to see a wide measure of 
responsibility entrusted to the people of India. 

3· Minority Ministries, of course, are a negation in 
terms of responsible government, which means govern­
ment by Ministers who have the support of the majority 
of the Legislature, and, if deadlock results, the sooner 
the Governor takes over charge the better. The forms 
of responsible government should not be misused to 
conceal its break-down. 

4· It may be hoped, though it cannot be expected, 
that the state of affairs revealed by the elections will 

/induce the Government to pause before seeking to set 
f ,up the federation,.withits clearintention of stereotyping 

autocracy and the absence of the rule of law in the 
States, in return for the aid of the Princes in defeating 
Indian stdvings for self-government. The Simon Com­
mission was perfectly sound in holding that a Central 
Government under official control was essential when 
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:r-esponsible--gov~r.,T,lment-.was , .. being""attempted,.in _ th~ 
pr.ov.inces. We have that now, and it should be main~· 
tained intact until the situation becomes much clearer . . 

than it now is. 

26. NON-CO-OPERATION IN INDIA; 
. LORD ZETLAND'S BLUNDER. 

To the Editor ojTHE scoTSMAN, 9 April 1937 
It is very difficult to understand how·Lord Lothian 

can believe that the leaders of Congress do not under­
stand the.working of responsible government. So well 
do they understa~d the position that they fraJ;Iled the 
resolution ofMarch 18 with such adroitness as to induce 

. - ··---·-'·--"--' ............. -~,_· . .,...~.!o.~-;;<,.~;,.:. ..... ,...,:.i\.-, ' 

4Lor~ Zetland to give singularly unhelpful instructions 
~ h1s Govern~rs. T~e demand,rnade,,b~ .. CQn,g~~S§,.~as, 

~n.theJaceof,It,!uotimpr-pper..""lt,was ·stmply,that-the 
Go;v;ernor.;..will*not use-his ·Special powers,o£interference 
1 "d h 'd . £ M. . . ·a h . or ... set .. asf e .. J e. a. v:1ce.,o " .. mlsters,Jn<.n~garc, .. J.P ... J e1r 

constitutional activities' .... If the word 'constitutional' · 
" ·• _,,_ -• C \ 'o•<•';;,.,,>,\~!'~.~,!<·~~:~'? .... :'j•"'i<;...i'o~C~''"•<• ·• ( ~. 

had been interpreted in its proper sense, i.e. in accor- . 
dance with the spirit of the Constitution, the Governors· 
could have replied that of course they would not use 
special powers or disregard such advice.· Constitution­
ally, Ministers are bound to preserve tranquillity; not 
to neglect or oppress minorities; not to ill-treat the Civil 
Services; not to corrupt the administration of justice; 
not to 'injure the interests of the States. The.~special 
powers, they could have pointed out, are solely intended 
to meet cases of unconstitutional action, which they 
could not contemplate as intended. As the matter has 
been handled, it is not surprising ifindians feel that the 
assurances given by Sir S. Hoare are.being. v:iolated at 
the start. Rectitude .in•human. relatiQns. i_s.!lOJS;.ugugh; 
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tact is necessary, and the task of Governors is made 
infinitely harder by their subordination to the Secretary 
of State's telegraphic control and the necessity of co­
ordinating action throughout the provinces. 

Lord Zetla'nd defends the constitutionality of the 
finding of Ministries by the Governors. He is clearly 
right, but on one condition only, namely, that Ministers 
meet the Legislatures with the minimum delay. There 
is no possible excuse for any but a short period to allow 
a programme to be put together, and the fact that 
prima facie the Ministries have not the confidence of the 
Legislatures places on the Governors and Ministers 
alike a constitutional obligation to meet them with the 
least possible .delay. If they fail to do so, both alike 
will be guilty of a. deliberate breach of responsible 
government. I doubt if Lord Zetland contemplates 
delay; if he does, he is putting himself and the British 
Government entirely in the wrong. 

The Constitution does not contemplate rule by a 
Ministry in a minority in the Legislature. If, then, the 
new Ministries cannot obtain a majority, the Governors 
must again try to form Ministries from the majority 
parties. If they refuse, then the contingency carefully 
provided for by s. 93 of the Constitution plainly arises, 
and the Governor must take over charge. It cannot be 
said even that in refusing to form Governments the 
Congress Party is in the wrong, for, apart from its 
fundamental objections to the Constitution, the blun­
dering of the India Office enables it to say that the 
Governors have refused to promise not to interfere in 
constitutional activities. It is, indeed, deplorable that 
good intentions should be so badly carried into effect. 
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27. THE VICEROY'S PRONOUNCEMENT: 
. A C_ONSTITUTIONAL ERROR 

To REUTER's, 22 June 1937 
. While there must be general agreement with the 

Vieeroy'.s assurance to Congress.Jhat the. acceptance of 
office would afford Ministers ample scope for the exer­
cise of responsibility, it is unfortunate that he sh.o:t!ld 
i~ject. ~he ... suggestion"~of"Mahatiilc:t" Gandhi that the 
(}overnor should; in the case of serious differences .with 
Mip.isters, .. demand , their .resignation,, as not. being the 
·s:olution provided by the Act, and' therefore incapable 
of acceptance by Governors. He admits that resigna­
tion at the option of Ministers, or dismissal at the option 
of the Governor, is possible, but asserts that the Act 
does not contemplate that a Governor's option should 
be used to force Ministers to resign and thus to shift 
responsibility from himself. 

T-he,.Viceroy'..s . .reading .of the Act is.withoutcogency. 
It is plain tha:t, ifthe Governor forces Ministers to resign, -
he does not in the slightest degree shift responsibility 
from himself; but openly assumes it. He···completely 
rnisunderstands··the ,.rules of responsible government, 
under which a Governor, who disagreed with Minis­
ters to the extent of determining to get rid of them, 
would unquestionably inform theni that, if they could 
not accept his proposals, he would reluctantly be com­
pelled to ask for their resignation.· Courtesy requires 
this mode of action, and to .declare that it is not con­
templated by the Act implies that the Act does ~not 
contemplate the adoption of the rules of responsible 

, government as well understood in usage. ILis,intoler-

1 
able-to·place a. Governor .in the position that; he must 
_threaten Ministers with dismissal point blank, and there 
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is nothing whatever in the Act to differentiate Indian· 
from Dominion practice on this head. The rules of 
courtesy should be as binding in India as elsewhere in 
the King's Dominions, and departures from the prin­
ciples ofresponsible government should be rigidly con­
fined to matters clearly provided in the Act. 

What the Act contemplates, of course, is that, unless 
disputes touch vital issues, Ministers should remain in 
office when the Governor· states that on some matter he 
must decide against their advice on the ground that 
the Act places on him a special responsibility. The 
classical precedent in the Dominions is the attitude of 
theN ew Zealand Ministers in I 8g2 1 when the Governor 
refused to add twelve members to the Upper House in 
order to give them effective strength therein. The 
Governor thought that they should resign, but they 
remained in office on the irrefutable ground that, if it 
were the duty of the Governor as part of the functions 

. imposed on him to refuse their advice, they could not 
be held responsible for his action and should not be 
justified in retiring from the administration of public 
affairs. Instead they made successful representations 
to the Colonial . Secretary to overrule the Governor. 
The applicability of the parallel to Indian affairs is 
palpable and undeniable. 2 

1 Keith, Responsible Government in the Dominions (ed. 1928), i. 457· 
2 Happily, Congress on July 7 decided to allow its members to accept 

Ministries on the strength of Lord Zetland's and Lord Linlithgow's 
declarations, correctly interpreted as limiting the exercise of the discre­
tion of Governors, and Ministries were forthwith formed in all six 
provinces where Congress had a majority at the elections. On the plan 
of Congress see no. 28, post. 
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28. QONGRESS AND SELF -GOVERNMENT 
. IN INDIA 

To the Editor of THE scoTSMAN, 12 July 1937 
I. Were it not for the stringency of its terms, due to the 

exaggeration inseparable from all appeals to vast popu­
lar audiences, much might be.said~for"l>.andit.Jalia,.;.war­
Ial Nehru's decl.a~atiOn1 9fpoJ~.<2Y.8,~Jgly;:M\.i.~f~y9v~ of 
takinK office in the·-provinces .. wi.th.the.·.twofold,pJJ.rpose 
of (a) pressing- forward measures for the amelioration 

.of the conditions of the people; and (b) preventing the 
coming into operation of the:: federal system provided by 
the Act of I935· 

2. The true li!J.e of progress towards self-government 
in lndialay through the establishment of responsible . 
governmentin the provinces without immediate change 
at the centre, as recommended by the Simon Commis­
sion. When itwas shown that responsible government 
could be worked by Indian politicians, theh the pro-· 
vinces could have been united in a federation, with 
responsible government for the centre in all matters, 
except defence and foreign affairs, for so long as it was 
necessary for Britain to ensure internal and external 
security. Thus India would have secured genuine 

. democra:cy by the process of showing in· the provi~ces 
the capacity to work that system .. 

3· Instead, as the result of errors on the part oflndian 
no less than ofBritish.politicians and of the unwise and 

abitter hostility shown by many supporters of Congress rto Britain, a··federakstructure-~has- been .. erected.which 
son templates, .as. a,j:dU!lterweight..tO .d.erp.o.cr_a,~y. in the 
provinces,_ the".c::re£ttio.p .,oLa .. permanenLQqn1lerva tive 
and,evenreactionar.y;,F;ederal.(jpvernm~;n~.ap.d,_!~arlia­

ment by: calling in·the,aid-ofthe. a:utocra-tici.r:JJ!ez:s.,of the 
I 
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States to nullify the votes of British subjects. The 
princes who contemplate accepting federation do so for 
one clear purpose, that of securing a v~ice in fiscal and 
other federal issues, on the one hand, and ensuring the 
maintenance oftheir autocratic rule on the other. No 
State should be admitted to [~deration unless it is wil­
ling to adopt the principle of responsible government 
and of democracy. If it is right, as the Act of 1935 pro­
vides, that the people of the provinces should govern 
themselves, under democratic Constitutions, it must 
equally be right that their neighbours across artificial 
frontiers should have equal powers; and, if the rulers 
will not concede them, then they should not be included 
in federation. 

4· Many of the complications and defects of the 
Federal Constitution are due to this unnatural com­
mingling of freedom and autocracy, and, if Congress 
would show, as it has the chance to do, its competence 

/for responsible government in the provinces, it would 
r have every moral right to repudiate the imposition on 

India of a bastard federalism planned in hos.tility to ... 
democracy. 1 But it is now for Congress to ·show its 
power to construct. 

29. BURMA IN THE EMPIRE 
I April 1937 

It has fallen to the lot ofBurma2 to add a novelty to 
the classification of British territories. Whereas India · 
has from time to time parted with areas, St. Helena, 
the Straits Settlements, and, contemporaneously with 
Burma, Aden, these areas have fallen at once into the 
well-known class of colonies. Burma, however, has 
fl Keith, Const. Hist. of India, r6oo-1935, pp. 473 ff. 

2 The Government of Burma Act, 1935, took full effect April 1, 1937. 
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. been spared that status. She is a British possession sq 
far as British Burma-that i~ the overwhelming lllass of. 
the territory-is concerned, with· the assun1nce. of ulti-

.. mate attainment ofDo'minion statti.s, arid, in anticipa~ 
tion ofthis goal, she has been represented, on the,sa.me 
footing as Southern Rhodesia, by an observer at th~ 
Imperial Confer~hce. ' . ' · 

The attainment: of that status rest~ ihthe hands of the 
·Burmese, and the'rate at which it will be achieved de­
pends oil their capacity for responsible government; 
that is, virtually op. their power to compromise between · 
the crude rights of a majority arid the respect due to a 
minority. The failure of Parliamentary institutions in. 
Europe cah inJarge measure be traced to intransigence, 

·. to the determination ·of the majority to have their own 
way, and to the refusal of the minority to distinguish 
betweenlegitimat~ opposition and·defi,ance ofthedeci-' 
sion of the electorate. Burma is spared the extreme 
complications of politics introduced in India by the 
existence of the!, two great faiths, Hinduism and 
Muhammadanism, and the cmnparative homogenity 
'of the population presents the possibility of the growth 
of true political parties, not based on religious or caste 
prej~dices. Moreover, Burma is spared the drawbacks 
of federalism.·. Whatever may be said of the m~cessity 
of federalism as a means of connecting territories with 
certain .common ihterests but many differences, there 

·is no doubt that it has: serious weaknesses. No single 
Government can ever·plan for the·country as a whole,' 
and division of counsels between the centre and the pro;.: 
vinces is a serious disadvantage. The failure of the 
Canadian and the :Australian Constitutions to meet the 
modern needs of economic and financial development 
~s unquestionable~ But, if there is much to be gained 
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from the absence of the division of authority in federal­
ism, there is also a certain loss. A greater responsibility 
rests on Burma than on any unit in India, Canada, or 
Australia. The errors of the policy of Alberta, serious 
as they are, would have been infinitely more dangerous 
but for the control over reckless legislation exercised 
by the Supreme Court under the Federal Constitution .. 

It is true that the powers of the Governor and of the 
British Government may be exercised topreventreckless 
legislation or administration, but these are ineffective 
as compared with the limits set by a Federal Constitu­
tion, and it rests with the Burmese themselves to order 
wisely their legislation and finance. Happily Burma is 
spared the gravest of all Indian difficulties, the problem 
of the north-west frontier and the tribes in the un­
administered area, no solution of which is yet in sight. 
It is possible, therefore, for Burma to spend compara­
tively little on her defence beyond what is necessary to 
maintain domestic order. Her obligations are simply 
those laid down by Parliament in 1 862. She is expected 
to provide fully · for the maintenance of peace and 
tranquillity, and to co-operate to the extent of her 
ability with the British Government against external 
aggression. The first step is unquestionably to buil~ up 
from the Burmese themselves an effective local defence 
army. The change of status necessarily requires the 
conversion of the former units of the lndian army 
maintained in Burma into Burmese units, and they 
must be officered and manned by Burmese proper, as 

• well as by Chins, Kachins, and Karens, the present 
project being to have five battalions of Burma Rifles, 
while Britain will continue to maintain in Burma two 
infantry battalions. Burmans also will have to under­
take service in the Burma Frontier Force, which is 
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composed of military police, recruited in the past 
largely from the martial races of India,.· The task is a 
formidable one, but only by accomplishing it Ca!l 
Burma hope to establish her claim to Dominion status. 

Naval defence must plainly rest with Britain, and the 
mode of Burmese co-operation remains to be deter,.. 
mined. The fact that Ceylon, Malaya, Hong Kong, 
and Nigeria among others have made considerable 
pecuniary contributions in token of their appreciation 
of the security offered by the British navy, suggests the 
line 9f action which Burma may follow: Her finances 
_have benefited considerably-the gain ·in the. first year 
is estimated at I 79 lakhs of rupees-from separation . 
froin India; and her debt to India, fixed .at 59! crores, 
to be discharged in annual payments over 45 ·years, is 
not a serious burden.on a country potentiallyrich,. · 

The ,new status of Burma necessarily involves a defi,.. 
ni te concern of tQ.e Legislature and Ministry with foreign 
relations, though the responsibility, for that depart­
ment; together with defence, remains in the hands of 
the Governor. Burma, therefore, in mattersconnected 
with theLeague 'ofNations orLeague Conferences will 
·be provided for .in matters affecting it by attaching 
advisers and experts representing Burma to the British 
·delegation, while on occasion(). representative ofBurma 
.may' act as a d<;legate or substitute .delegate. Final 
·control, of course, rests as in the case .of India with :the 
British Government, but the arrangements contem­
plated foreshadow the final attainment. of Dominion 
status and entry into the League ofNations as a distinct 
unit. ··In the same spirit a separate trade agreement 
withJapan has been provided for, and Burma will have 
.her own trade agreement with Britain as distinctfrqm 
that between Britain and India. 
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Democracy is now clearly on trial in Burma as in 
India. Its difficulties are now only too well known, but 
it inay be hoped that the Burmese people, with their 
comparatively simple racial and religious conditions, 
will succeed in overcoming all obstacles, and in dis­
proving the maxim that nothing but autocratic rule 
accords with the genius of the peoples of the east. An 
acid test will be afforded by the treatment accorded to 
the million Indians, whose labours have contributed 
to the growth of Burmese prosperity, and to the Euro­
pean and Chinese communities, whose enterprise and 
capital have been largely responsible for the evolution 
of the trade and industry of the country. 

The gain to Burma from separation in point of status 
is shown clearly by her representation at the Imperial 
Conference, not merely through the presence of the 
Secretary of State for Burma, but by delegating the 
Chief Minister to attend as an observer. This device, 
already applied in the case of Southern Rhodesia, con­
fers on the territory in effect all the advantages of 
participation in the Conference. Dr. Ma Baw took 
office avowedly only as a means of destroying the 
Constitution. His London experience may well have . 
satisfied him how excellent a thing it is to share the 
protection of the British fleet and the favour of the 
British King; His Majesty's style of Emperor of India, 
ofcourse, no longer refers to Burma. 

30. INTERMARRIAGE OF EUROPEANS AND 
INDIANS 

. 24 April 1937 
It is axiomatic that there can be no equality between 

.races if intermarriage is forbidden by law, and it is 
altogether, therefore, to be welcomed that a judicial 
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error, to which I called attention'in 1928,1 Jl~s b~en .. 
redressed by the final authority of the 'Inner H,ouse ()f · 

the Court of Session in M acbougall v. Chitnavis. 2 In the. 
earlier case of Lendrum v. Chakravarti3 it was ruled_.thai,·a ·. 
Hindu could not contract an effective niarriage·evkn 
under Church· rites with a Scotswoman, because the .· 
wife naturally held that she was entering into a contract 
which would give her the ordinary status of a. wife in 
. India, while this was not the case.. The decision, in an 
undefended suit for a declaration of nullity of the :ni.ar~ 

. riage,. gave many Scotswomen an ambiguous position; 
That is now removed by the Court of Session,, which 
insisted on the binding effect ofamarriage, whether by 
religious· or civil form, and declined to make its effect 
dependent o:n the exact position of a wife in India, if 
she ever went there. · 

Unhappily at the same time the steadily rising tide 
of colour prejudicein South Africa has led to the deter~ 
mination of the Nationalists, with the sympathy of a 
large numb.er Qf General Hertzog's supporters, whose 

·Nationalist .sentiments need no .longer be disguised, 
since General Smuts has surrendered former principles 
for a share in power, to set a barrier between Union 
Europeans and Indians by forbidding the. marriage 
of Europeans and Indians of Union domicile. This runs 
absolutely contrary to the clear obligation of the Union 
under the agreement of 1927 with India to enable 
Indians of Union domicile who are prepared to con~ 
form to western standards oflife to do so. That accord4 

1 Letters on Imperial Relations, 1916-35, pp. 339, 340. 
2 1937 Sc. L.T. 40. 3 1929 Sc. L.T. 96. 

· 4 Keith, Governments cif the British Empire, p. 206. Whether such mar­
riages are eugenic or not, we simply do not know. Many of the 'poor 
whites' in the Union are of very degenerate stock, and the 'coloured' 
population in the Union. has many excellent qualities. 
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should have led to the grant of the franchise to civilized 
Indians and the removal of all racial bars in their case. 
The new policy, while it affects but few individuals, is 
based merely on a colour bar, the more inexcusable 
because notoriously among the Dutch population many 
who rank as European have some infusion of native or 
'coloured' blood. · 

It is difficult enough, in view of the ban on immigra­
tion into the Dominions, to expect India to accept 
association with them in the Commonwealth. To add to 
that the treatment of the most highly civilized Indians 
as unfit to marry Europeans, even of the humblest 
class, and as 'untouchables', falls below the standard 
of the meanest statesmanship. 



(g) THE APPEAL TO THE KING 
IN COUNCIL 
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. 31. THE ABOLITION OF CANADIAN APPEALS TO 
THE PRIVY COUNCIL 

IO July 1937 
The symposium of legal opinion in the special num­

ber of the Canadian Bar Review for June reveals that a · 
strong sentiment iii favour of the abolition of the judi;. 
cial appeal to. the Privy Council has been created, or 
revived; by the'ruling of that body1 that Canada cannot, 
by ratifying conventions arrived at under the procedure 
of the Labour provisions of the Treaty of Peace of I gIg, 
acquire legislative power to give effect to such conven"' . 
tions and. to override provincial rights. . 

I naturally do not disagree with a view, which I have 
urged for many years,2 that it is a derogation from 
Dominion status to have to go outside to find an effec- · 
tive tribunal, and that, if Australia can deal with the . 
vital disputes arising between the federation and the 
States, Canada ought to be able to do likewise; lhave 
. further argued that, if Australia can decide ·such prob­
-lems, it is absurd to maintain the right of appeal for 
issues without constitutional character. The appeal by 
reason of its cost, it may be added? may work grave . 
injustice to litigants of moderate means when opposed 
to corporations indifferent to cost,· arid the expense of 
an appeal is always excessive~ . . 

But on the merits in law ofthe decisions of the Privy 
Council there is far more to be said than is' admitted in 
Canada. The view that in matters not belonging to the . 
normal sphere of Doininion action the procedure of the 
making of Labour conventions under the system intro­
.duced by the treaty of peace added nothing to Dominion 

1 [1937] A.C. 326 . 
. 2 .Imperial Unity-and the Dominions. (rgr6),_pp. 374 ff. 
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power was that taken by the Supreme Court In the 
Matter of Legislative Jurisdiction over Hours of Labour, 1 

when the issue was whether the federation could impose 
on the provinces the restriction of hours of Labour 
suggested by the Washington Conference in 1919. In 
one sense the Privy Council is clearly to blame for the 
difficulty now arising. In discussing the Regulation and 
Control of Aeronautics2 and Radio Communication3 it used 
language needlessly wide, and gave just reason to sup­
pose that it was prepared to allow the federation under 
its residual power to regulate any matter covered by 
an internatio~al agreement accepted by the federation. 
Confronted by the concrete result of this suggestion in 
Canadian legislation, The Weekly Rest in Industrial 
Undertakings Act, 1935, The Minimum Wages Act, 
I 935, and the Limitation of Hours of Labour Act, I 935, 
the Council realized how far it was being asked to go, 
and recoiled from the position created. No doubt it 
was deeply affected by an obvious result of accepting 
the existence offederal power. Had it done so, it would 
have been bound, if at any future time Canada accepted 
a convention abolishing the practice of solemnization of 
marriage by religious rites, or religious instruction in 
schools, to uphold legislation to give it effect, destroy­
ing a vital principle of Quebec .legislation. But, apart 
from such a risk which might be deemed theoretical, 
the plain fact was that there were palpable differences 
between aerial navigation and radio communication 
and the new legislation. Ignoring treaties altogether, 
these are vitally matters of communication surpassing 
provincial limits, and in that aspect are patently federal, 
and it would have been undesirable in the extreme to 
seek to assign to the provinces distinct control of such 

I [1925] S.C.R. 505· z .[1932] A.C. 54· 3 [1932] A.C. 304. 
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aviation or radio communication as was confined to 
provincial limits. On the other hand, a weekly rest, 
hours of labour, and minimum wages are issues plainly 
of property and civil rights assigned by the Constitution 
to the provinces. That conditions should be uniform is 
arguable, but it is equally open to contend that in the 
case of a continent uniformity may be pedantry, and 
that each province may be left free to decide the issue 
for itself.; What, however, is dear is that the Privy 
Council must have departed widely from a long train 
ofprecedent1 to.adopt the new federal claims. It must 
have legislated rather than interpreted the law. We see· 
the issuein the United States, .but there, as in Canada, 
it is permissible to prefer constitutional change by the 
people to alteration by the Court. 

·Nothing is more certain than that, if the appeal can 
properly be terminated, no British objection would be 
raised. The problem is one solely for Canada, but the 
fact that the British North America Act ean be amended 
as regards the distribution of powers and the appeal 
only by lipperial Act places on the British Gover~ment _ . 
a difficult duty. Could it amend on the request of the· 

. two Houses of the federation, which is the formal pre­
liminaryto action? Or must it look behind the requests 
to the wishes of the provincial Legislatures as represent:.. 
ing the people? It is a most delicat~ issue, for the 
Fathers ·of Federation and the Privy Council have· 
talked of the Constitution as a compact, which implies 
that it cannot properly· be amended. without general 
assent. It is no use insisting on technical arguments, 
which are patent but irrelevant. On two occasions only 
have vital and .contentious changes been made in the 

1 Keith, Joum. Comp. Leg. vii. 61-8, and The Dominions as Sovereign 
States (1937), chap. xiii. 
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Constitution affecting all the provinces: in I907, when 
provincial subsidies were revised, and in I 93 I, when the 
Statute of Westminster was passed, and in both cases 
provincial assent was finally obtained. It may be 
doubted if any Prime Minister for a considerable time 
to come would care to ask the British Government to 
amend the Constitution in the teeth of substantial pro­
vincial dissent. Much, of course, must depend on the 
nature of the issue, and the source whence objec­
tion came. But the constitutional position seems still 
governed by two pronouncements made in the discus­
sion of Mr. Woodsworth's resolution of January 28, 
I 935 : Mr. Guthrie, Minister of Justice, said : 'I think 
that we should have to have agreement. I do not think 
that the Parliament of Westminster would disregard the 
viewsoftheprovincesmerelyattherequestoftheParlia­
ment of Canada.' Mr. Lapointe, now Minister in Mr. 
Mackenzie King's Cabinet, added: 'The Imperial Par­
liament could not invalidate a statute of a provincial 
Legislature within the sphere of its authority.' 1 With 
constitutional dicta of such weight it is difficult to dis­
agree. In the meantime may we not hope that less 
acrimony may be manifested to the Judicial Committee, 
whose members have the task of interpreting a Constitu­
tion palpably much out of date, and one on which 
Canadian judges are far from being in accord? 

It is possible that stricto jure concurrent action by the 
Federal and Provincial Legislatures might abolish' the 
appeal, but, were accord forthcoming, Imperial legisla­
tion would be simpler, and desirable as beyond question. 

1 J.P.E. xvi. 288,289. OnJan. 26, 1937, Mr. Bennett, Mr. Mackenzie 
King, and Mr. Lapointe all stressed the necessity of accord; ibid. xviii. 
337-9· 
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r. BRITAIN AND ADDIS ABABA 

To the Editor ojTHE scoTSMAN, 5 November 1936 · 

It is quite impossible to accept the statement emanat-
. ing from the Press Association that a. Consul-General 
does not have to be accredited to the Government of the 
country he is in. It is an elementary principle of inter­
national law that consular officers·cannot enter upon 
their duties untii authorized to do so by an exequatur or 
other authority issuing from the country in which their . 
duties lie; Further, it must be remembered that consu-

. lar officers as such have no diplomatic status, and 
therefore, if the legation at Addis Ababa were requced 
to a consulate, it would mean the termination ofBritish 
diplomatic representation in Ethiopia: Germany, .it 
. will be remembered, as a preliminary to recognition, 
took the step of placing its interests in the hands of a 
Consul-General. · 

. The present position for Britain is thatAddis Ababa 
fs occupied by an enemy of the Ethiopian State. In 
these conditions ·the British Minister has followed the 
precedent set by the neutral States in the Great War in 
the case of Belgium, and has remained at his post, 
entering into such relations with the occupying Power 
as are necessary for the protection of British interests. 
Italy could no doubt demand the withdrawal of the 
British Legation on the ground that her military occu-

. pation rendered its further maintenance impossible. 
But such withdrawal would in no degree involve any 
recognition of Italian sovereignty. If the Minister de­
sires to retire, then the simplest solution would be to 
entrust the work of the Legation to any officer· there 
available, who,· before the occupation, had been duly 

K 
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accredited to the Emperor; if no such officer is avail­
able, there is no doubt that it may be necessary to close 
the Legation. To accredit a new Minister to the 
Emperor to reside at Addis Ababa would plainly be 
impossible. Strictly speaking, no doubt in view of its 
obligations under the League Covenant, the British 
Government ought to accredit an envoy to reside at the 
head-quarters of the Emperor's Government in Ethio­
pia, but its determination to repudiate its obligation on 
this head seems definitive. 

As regards consuls, the position is simple. It is 
generally admitted that they can continue their func­
tions after the occupation of territory on the strength of 
their original recognition, without the necessity of ob­
taining exequaturs or other authority from the occupy­
ing Po~er. The difficulty, of course, is that, when it is 
desired to make fresh appointments, there will be no 
obligation on the part of Italy to permit consuls to 
exercise their functions, unless they receive authority 
from the Italian sovereign. But that may not raise 
trouble for the moment, and it is hardly likely that 
Ethiopia will offer much attraction for British activities 
under an Italian regime. 

Recognition of the Italian conquest is, of course, 
prohibited by the League Covenant, and, as I have 
pointed out, 1 unless we are deliberately to violate that 
instrument, we must proceed by the process of amend­
ing the Covenant. But we cannot recognize the annexa­
tion without also recognizing Manchukuo as a sovereign 
State. With Germany and Italy estranged, and our 
position in the Mediterranean deliberately attacked, 

1 Keith, Letters on Current Imperial and International Problems, 1935-6, 
pp. 218 ff. The King naturally invit~d the Emperor to be represented 
at his Coronation despite strong Italian representations. 
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there are cogent reasons why ~e should endeavour to 
. conciliate japan; whose treatment ofManchukuo com- . 
pares quite favourably with the Italian attitude towards 
Ethiopia. Our commercial policy has been definitely 
hostile to Japan, arid the interests of Australia and New 
Zealand alike demand that conciliation should be tried: 
It is not satisfactory that these Dominions should be 
compelled to face heavy expenditure on armaments, if 
diplomacy can lessen that need. 

2. THE LEAGUE AND ETHIOPIA 

I4 June i937 
I. It is deplorable that the occasion when the League 

welcomed Egypt to membership should have beeri 
marked by the deliberate abstention of the Emperor of 
Ethiopia from sending· a representative to take part in 
the proceedings of the Assembly. It is clear that the 
action taken was dictated simply by the desire to avoid 
a renewal of the effort countenanced by the United 
Kingdom1 to invalidate the credentials of the Ethiopian 
envoys on the score that the Emperor is not de facio in 
possession o(Ethiopian territory. The doctrine that a· 
sov.ereign can lose his right to representation on the 
League, because one of the members of the League, in· 
deliberate violation of its obligations under the League 
Covenant, a~d in 

1
deliberate pursuance of a policy of 

aggression forbidden alike by the Kellogg Pact and the 
TreatyofRio deJ aneiro, invades his territory, and, with 
the aid of bribery and ofpoison gas, again in defiance 
of a treaty obligation, defeats his forces and compels 
his withdrawal, is one incompatible with morality and 
law alike. How Britain can reconcile .her attitude in 

1 Keith, Letters on Current Imperial and International Problems, 1935-6, 
p. 22-r f., and no. r, ante. 



132 FOREIGN AFFAIRS 

this matter with her categorical obligation under 
Article roof the Covenant to preserve as against exter­
nal aggression the territorial integrity and political inde­
pendence of Ethiopia, it is impossible to say. Her action 
is a flat breach of a most solemn obligation, and its 
imitation by other Powers proves the worthlessness of 
the League as an instrument for the vindication of 
international law. 

2. A further point is raised by the decision of Clau­
son J. in Bank of Ethiopia v. National Bank of Egypt and 
Liguori1 that effect must be given to an Italian decree 
purporting to dissolve the Bank of Ethiopia issued after 
the capture of Addis Ababa. The judge felt himself 
bound by information communicated by the Secretary 
of State that the British Government had not recognized 
the Italian annexation of Ethiopia de jure, but that they 
regarded the Italian Government as the Government 
de facto of the parts of Ethiopia which they controlled. 
That being so, acts done by such a Government must 
under the principle asserted in Aksionairnoye Obschestvo 
A. M. Luther v. James Sagor & Co. 2 be deemed valid in 
English Courts. The point does not appear to have 
been taken in the Court that the British Government 
should have been unable to recognize even de facto a 
Government which was carrying out an aggression 
which it was its duty to resist. Clearly the case might 
well have been differentiated from the ordinary case 
of a de facto Government on this basis. Under inter­
national law there is no obligation on any Power to 
deny effect to the actions of a de facto Government. 
On the other hand, it might surely be held that 
recognition of a Government as de facto is forbidden 
under Article 1 o of the League Covenant. 

I 53 T.L.R. 751. 2 [1921] 3 K.B. 532. 
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3· It may, of course, well be that the Couriwas not 
· in the position fo take this point, once the Foreign 
·Secretary had certified.that in fact the Italian Gover'n,. 
ment was recognized as a de facto Government. Tn that 
case we are again brought back to the fundamental fact 
that the British Government has refused to give any· 
effect to Art. I o of the League Covenant, and has dis­
a bled itself from protesting effectively against the Ger­
man violation of treaties. It must essentially remain 
doubtful whether the utter overthrow of the treaty 
system of Europe is not to. be traced in the long run to· 
the action ofBritain and of France in repudiating their 
deliberately assumed obligations under the League 
Covenant, and, in the case of Britain, to the Prime 
Minister's lack ofconcentration on the problems of 
foreign po~icy. . . . . 

4· · The uselessness of the .League is further shown by · 
its complete inactivity in the face of the ghastly. mas­
sacres at Addis Ababa, during which two sons ofthe 
Ethiopian Minister to Britain shared the fate ofhun­
dreds of other equally innocent victims. No protest, of .. 
course, could be expected ·from Mr: Eden, but the 
Archbishops of Canterbury and York with others. ex­
pressed detestation of such actions. The League natur-

. ally was equally impotent to investigate the massacre 
of non-combatants by aerial bombing by German and 
Italian aviators at Guernica or to afford any assistance 
other than pious resolutions ofDecember 12, 1936, and 
May 29, 1937, condemning intervention ;:tnd the bomb-. 
ing of open towns. · 

· 5· Even more unfortunate was the. definite intima­
tion of the Polish delegation on May 26 that it regarded 
as settled negatively the right of Ethiopia to be repre­
sented at the Assembly, a view at once dissented from 
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by the spokesman of Mexico. That Poland-herself 
destroyed for a century and a half by violence-should 
approve the like destruction of Ethiopia is singularly 
discreditable, but accords with the selfish and un­
principled opportunism of its absolutist regime. But 
that no British protestor Dominion protest was uttered is 
disquieting. All are still forbidden by binding obligations 
to accord recognition of the annexation of Ethiopia; 
the League Assembly declared on March I I, I932, that 
'it is incumbent on the members of the League of Na­
tions not to recognize any situation, treaty or agr~e­
ment which may be brought about by means contrary 
to the Covenant of the League ofNations or to the Pact 
of Paris'. The fact that the destruction of the Emperor 
of Ethiopia was deliberately planned and his subordi­
nates bribed during a period when Signor Mussolini 
was asserting his peaceful intentions is proved beyond 
question by Marshal De Bono's Anno XIII!. But the 
Duce's bad faith had already been sufficiently shown 
by his action regarding volunteers· for Spain. The 
Marshal's evidence is conclusive proof that the applica­
tion of the oil sanction would have saved Ethiopia, and 
places a grave responsibility on Mr. Eden, Mr. Baldwin, 
and above all on Sir Samuel Hoare. 

6. It must also be recorded that the worthlessness of 
Italian professions of goodwill was forthwith shown by 
the action taken in closing down a prosperous British 
Indian business in Abyssinia with contemptuous in­
difference to Mr. Eden's protests, and equal disregard · 
for Britain was manifested in the exclusion of British 
missionaries. 1 As the latter pointed out, the effective 
and proper action would have been similar treatment 
of Italian missions in British-controlled territories, but 

' Mr. Eden, House of Commons, June 14, 1937· 
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doubtless thus to act would have annoyed the Duce and·_ 
run counter to Mr. Eden's ideal ofpeace at almost any 
price. 1 

3· THE KING'S DISCLAIMER OF SOVEREIGNTY 
OVER THE SUDAN 

To the Editor q[THE scoTSMAN,8 May 1937 
1. The success of the Montreux Conference marks 

a.most important step in the process of attainment of 
Egyptian autonomy, and one the more satisfactory be-

. cause it has been achieved in a perfectly legal manner, 
contrasting favourably with the procedure adopted 
by Persia in .establishing her fiscal and jurisdictional 
freedom. ' 

2. But of at least as much importance is a fact, the 
significance of which has been ignored by public opinion 
-the deliberate omission from the list of territories of 
the Crown in the Official Coronation Programme of the 
Sudan: The omission is the more significant because the 
Programme has been made the occasion for·a warni:og 

-to Herr Hitler that the Mandated Territories are defini­
tively British in control by iriduding them in the list 
of territories of the Crown together with the Dominions, 
Colonies, and Protectorates. Moreover, it is the more 

_ striking because the Sudan is peculiarly British in 
historical assodation. It was won by British strategy 
and in considerable measure by British forces; its long 
record of successful administration in the face of great 
difficulties is to be placed to the credit of British skill 
and devotion; and large sums of British capital have 
been invested on_ the faith of the British continuance of 
control. 

3· Official explanations of the omission are lacking. 
1 The Times,june 17. 
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No technical plea is available in this case. The New 
Hebrides, also a condominium, has been left out by 
name, but it can be regarded as covered by reference to 
the fact that the High Commissioner for the Western 
Pacific is mentioned, and that it falls under his control. 
It is impossible to plead that the King has no sovereignty 
over the Sudan. He has no sovereignty in the strict 
sense over the mandated territories, and over Sara­
wak, which are mentioned, while he possesses a joint 
sovereignty with the Crown of Egypt in the Sudan, 
where, even under the new Treaty, the effective exercise 
of that sovereignty rests with the British Government. 

4· The reasons for omission of any claim must be 
conjectural. But it is right to note that surrender of 
sovereignty was foreshadowed in the eleventh Article 
of the new Treaty, which provides that 'nothing in this 
Article prejudices the question of sovereignty over the 
Sudan'. This was a marked derogation from the hither­
to acknowledged fact that the sovereignty was shared 
in full right by Britain, and an indication that the 
Egyptian claim to full sovereignty was no longer ruled 
out of court. But that the British Government would 
carry this to the extent of omitting the Sudan from the 
list of territories of the Crown, while including the 
mandated territories, was certainly not expected, 
having regard to the inevitable conclusion which must 
be drawn from the omission by international lawyers. 
It must, therefore, be presumed that the reason for the 
omission was political. It may have been desired to 
avoid any friction with Signor Mussolini, who might 
have declared inclusion of the Sudan in the list contrary 
to the status quo agreement ofDecember 31, 1936. 1 But 
it is more probable that it is dictated by realization of 

1 See no. 17, post.· 
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the fact that the·establishment ofltaly in Abyssinia will 
render the Sudan incapable of effective defence against 
that Power except on the basis offull co..:operation by 
Egypt, which ·can be secured only by the progressive 
establishment of Egyptian sovereigntyover the Sudan. 1 

This is a perfectly defensible policy, but it is desirable 
· th..at it should be definitely avowed, for it must neces­
sarily affect the,position of those· who have in the past 
invested., or now propose to invest, money in the Sudan 
under the 'impression, hitherto fully justified, that while 
His ·Majesty shared legal sovereignty with the Crown 
of Egypt, there was no possibility of the surrender to 
Egy.pt of that sovereignty, and that the Sudan mqst be · 
regarded as very much in the position ofBerar, a terri-· 
tory in which another ruler possesses sovereign rights, 
but which Hi~ Majesty will permanently· govern· as 
part of his possessions. That supposition we now know 
IS erroneous. 

4· GERMANY'S. COLONIAL CLAIMS 

To the Editor ojTHE SPECTATOR, 5 October 1936 
The Conservative Party Conference has negatived 

even the discussion of the transfer under mandate to 
Germany of her former territories now under British 

. control, and the Labour Party Executive refuses to. 
consider transfer of territory to the sovereignty of dicta-

. torships. The. former body offers no consolation to 
Germany; the latter supports the application of the 
mandatory system to all colonies inhabited mainly by 

1 It is satisfactory'that the menace to Britainfrom Italian ambitions 
·in the Mediterranean is at last admitted in the press~ Cf. Keith, Letters 
· on Current Imperial and International Problems, I935-6, pp. I6I; I 76, I 79, 

220-3. The Suez Canal can be safeguarded only if Egypt is a loyal ally, 
and loyalty has its' due;prii:e. 
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people of primitive culture. This project, of course, is 
without serious value. We have no assurance of any 
kind that the British subjects of Kenya and the West 
African colonies, or those chiefs and peoples who have 
accepted by agreement our protection, desire to be 
placed unc~er mandate. There is no evidence that 
Germany would derive from their being so placed any 
advantage of a substantial character. What Germany 
claims are the solid advantages which are derived either 
from absolute sovereignty or from mandatory tenure. 
Even under the restrictions of the latter, the mandatory 
Power appoints and controls the executive Government, 
determines the legal system and supplies the Courts, 
establishes peace and order, develops natural resources, 
allocates public contracts and concessions, controls 
currency, weights and measures, introduces its owh lan­
guage, and encourages the spread of its civilization and 
its trade. Arguments to the effect that Germany really 
does not need colonies, based on trade statistics of pre­
War date, are naturally regarded by Germans as 
absurd, and as sufficiently refuted by the obvious im­
portance attached by people in Britain to the mainte­
nance of the conquests made in the war. 
· The policy of excluding Germany from colonial ex­

pansion is a product of the war. Prior to it, successive 
British Governments had approved or encouraged Ger­
man ambitions, and it had been recognized that 
Germany had a strong claim to the ultimate reversion 
of part of those territories which Portugal is manifestly 
incompetent to develop. 

The new policy necessarily negatives any British co­
operation in making effective the terms of Article I g of 
the League Covenant by revising the terms of existing 
treaties. It must be taken that the vast majority of the 
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British people are committed to the doctrine that 'what 
we have, we intend to hold', and that our part in 
European appeasement must be confined to the bring­
ing of pressure on other Powers to make sacrifices. 

Yet at the Conservative Conference Mr. Chamber­
laip. referred to 'the progressive decrease in our popula­
tion which is even now in sight' and for which he 
suggested no remedy, and Sir S. Hoare alluded to the 
notorious fact that we cannot bring up to their meagre 
·strength the ranks of our regular and territorial armies. 
In view of our population problem, are we morally 
justified in seeking to deny Germany the possession of 
oversea tel'fi tories? In view of the attitude of our people 
towards military service, would we be prepared to go · 
to war with Germany if she demanded from Portugal 
the transfer ofpart at least of her colonial territories? 

5· GREAT BRITAIN AND ALLIANCES. 

To the Editor ojTHE scoTSMAN, 23 October 1936 
In the discussion of Belgian neutrality, the issue of the 

Congo seems to have been unduly ignored. If we 
assume that we must defend Belgian integrity in our 
own vital interest, surely that does not mean that we 
are bound to enable Belgium to· maintain her possession 
of the Congo. We ~?.ave in point of fact committed a 
serious error in policy in stressing so. much our obliga­
tion to maintain as a matter of our own self-preservation 
the security of both France and Belgium, and we should 
at least make it perfectly clear to Belgium that, apart 
from reciprocity of obligations, we assume no responsi­
bility forher ownership of the Congo. 1 

I This has since been admitted. The accords for the new neutrality of 
Belgium (April 24, 1937) give no assurance as to the Congo. 
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At the present moment Mr. Churchill's policy of 
seeking to re-establish collective security is clearly as 
visionary as the allied project of the creation of an 
international air force to maintain that security. 1 De­
spite the failure of the League in regard to Manchuria, 
the doctrine of collective security might have been 
definitely established in the affair of Ethiopia, had not 
M. Laval deliberately violated the obligations ofFrance 
to the League, and had not the Governments of Mr. 
MacDonald and Mr. Baldwin so gravely neglected the 
maintenance of British armaments that Britain had to 
accept the humiliation and dishonour involved in re~ 
pudiating her obligations under the League Covenant. 
What has been done is irrevocable. To establish collec­
tive security must be left for some probably distant 
future. 

Of the rival projects of alliances suggested to us, not 
one commands acceptance. To union with France and 
Russia the objections are patent and conclusive. But 
there is' nothing more to be said for the suggestions of 
accord with France and Italy, or with Germany and 
Italy. Those who advocate close relations with Italy 
must be singularly ignorant of the consistent faithless­
ness of that Power to treaties. Her wholly inexcusable 
attack on Turkey in 191 I was followed by her betrayal 
of her allies in I9I4-I5, and her deplorable onslaught 
at Corfu, which the League failed to punish, led to her 
successful violation of the League Covenant, the Kel-

1 Mr. Churchill is now President of the British Section of The New 
Commonwealth, whose object is the establishment of an Equity Tribunal 
and a Police Force to secure international justice. Its project is impracti­
cable, but its sponsors show intellectual clarity as compared with the 
combination of imperialists and pacifists (Lords Hardinge, Rennell, 
Arnold, Lothian, George Lansbury) to urge an impotent and discredited 
League to undertake the removal of the causes of war; see Lord Davies, 
Tlze New Commonwealtlz, 1937, pp. 1 16-xB. 
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logg Pact, the Treaty ofRio de Janeiro, and the Geneva 
protocol against the use of poison gas. -The Duce's 
determination to restore the glories of the Roman Em­
pire is incompatible with the maintenance of Britain's­
position in the Mediterranean. 

The attitude of our youth to army service affords 
anotherreason to negative any alliance, forwe cannot 
promise aid which we cannot be sure we can give. The 
one positive contribution we can now make to appease­
ment in Europe, the avowed aim of our Government, 
must lie in diminishing the barriers we have raised 

·against freer trade, and it remains to be seen if we are 
willing to make even this minor gesture in the interests 
of peace. Communism and Fascism alike are largely 
products of unsound social and economic conditions._ · 

6. BRITISH FOREIGN POLICY 

To th~ Editor ojTHE SCOTSMAN, 19 November 1936 
1. Mr. Eden relies too much on the shortness of the 

public memory when he asserts that Germany is the 
only country which has repudiated its obligations under 
the Treaty 6fVersailles. He is perfectly well aware that 
the first vital breach in the Treaty was M. Laval's secret 
agreement with Italy to acquiesce in her plans against 
Ethiopia, which undermined the foundations of the 
League ofNations. He is equally aware that the British 
Na:valAgreement with Germany of1935 was a definite 
violation ofthe Treaty of Versailles; ~hat Britain and 
all the other members of the League deliberately vio­
lated their obligations under Article 16 of the League 
Covenant; and that the British Government, on his 
own advice, completed . the betrayal of Ethiopia by 
abandoning the feeble sanctions undertaken. There 
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has been wholesale and deliberate violation of the most 
solemn treaty engagements, and Britain is deeply im­
plicated, though France must bear the chief blame for 
the destruction of the substance of the League of 
Nations. 

2. It is absurd, of course, to say that the recognition 
of General Franco's Government by Germany and 
Italy is a breach of Article 1 o of the League Covenant, 
for that recognition does not purport to affect either the 
territorial integrity or the political independence of 
Spain, whatever the ultimate outcome may be. But 
the course of events shows how utterly unwise was 
M. Blum's policy of non-intervention, which was so 
devised as to secure t~at the Spanish Government 
should be left without armaments while the rebels were 
supplied generously by Germany and Italy, and how 
foolish was British acquiescence, once it became ob­
vious that this was the outcome of the project. The 
danger of the situation is very great. The recognition 
accords no right to General Franco to search any save 
German and Italian ships. Ifhe stops Russian, French, 
or British ships, are these Governments to acquiesce? 
Until these Governments recognize the rebels as belli­
gerents, interference with their ships is absolutely ille­
gal, and under former Governments would have been 
forbidden by naval action. Are we to follow the 
Ethiopian precedent and surrender at discretion to 
Italy? If so, it may console us for the loss of Gibraltar 
as a naval base that Ge~eral Franco has promised to 
redeem his massacres of women, children, and civilians, 
and the outrages committed by his Moorish mercena­
ries, bya concordat with the Roman Catholic Church. 

3· No doubt those who have so effectively, by de­
nouncing any attempt to come to terms with Germany 
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at the price of the transfer of the m<l;ndated territories, 
blocked the way to an accord with that Power, have 
noted with satisfaction the inevitable outcome, the 
understanding reached between Germany and Japan. 
Their attitude, .ofcourse, has played '<iirectly i'nto the 
hands ofHerr Hitler by enabling him to devote himself 
to his ideal of the overthrow ofRussia and the weaken­
ing of France, confident that when he has done so he 
can renew with unanswerable force his demand for. 
concessions. Japan cannot be blamed for her decision 
to make common cause with Germany. She has been 
irritated both by the deliberate attack on hertradewith 
the colonies, and by the hostility of Australian tariff 
policy. It is indeed very dubious whether the policy 
of breaking off the Japanese alliance at the desire of 
Canada has not proved a serious blunder. 

4· Most disquieting of all, however, is Mr. Bald­
win's emphatic endorsement yesterday of his speech 
of November 12. We now know that in his view it is 

. not his duty to risk popularity and loss. of power by 
frankly warning the country of the dangers threatening 
it. It seems to me the most amazing and indefensible 
of doctrines, wheri -it is remembered how infinitely 
much better off is the Government than the public in · 
regard to information as to the strength of foreign 
countries and the weakness of our own. Is it surprising · 
that our youth decline by joining the military forces to· 

· place their lives under the control of a Ministry which 
shares Mr. Baldwin's views, and prefer either remunera­
tive work on rearmament or unemployment allow­
ances? Does any one understand the foreign policy 
of the Government? 

.. 
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7· STRENGTHENING THE LEAGUE: DANGER TO 
THE COHESION OF THE EMPIRE 

To the Editor ojTHE scoTSMAN, I January 1937 
Great as is the respect due to the signatories of the 

manifesto in ·favour of strengthening the League of 
Nations to enforce collective security, it can hardly be 
denied that for some considerable time at least there is 
no possibility of pursuing successfully the policy they 
recommend. 

I. The signatories overlook the cardinal fact that the 
debacle of the League in I935-6 was due to the attitude 
of the Governments of the United Kingdom and of 
France, homologated by the great mass of British and 
French opinion. The obligations of Articles I o and I 6 
of the Covenant were categorical, and France had 
defeated deliberately the efforts, to which the United 
Kingdom was a party, to weaken the categorical 
character of the requirements of Article I 6, on the 
score that they" were essential in the interests of her 
security. Yet both the Powers from the first declined 
to contemplate any serious action under Article I 6, 
did nothing to fulfil the wider obligation under Article 
IO, and Britain led the way in withdrawing even the 
mild sanctions imposed. The violation of the Covenant 
by the two leading democratic States justified, no 
doubt, in Herr Hitler's eyes his repudiation of the 
Treaty of Versailles; and, however rehictant we may 
be to admit it, struck a fatal blow at the authority of 
international law and the sanctity of treaties. Let us 
suppose-what is impossible-that a majority of Pow­
ers could be found ready to strengthen the terms of the 
Covenant; what value ·would the new obligations 
have? Any Power, which did not wish in any particular 
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instance to give therri effect, could appeal conclusively 
to the action of Britain and France in acquiescing in 
the most deliberate aggression against a member of the 
League, · and in hastening to make. advances to the 

·aggressor to induce him to overlook even their minor 
efforts at imposing sanctions. Britain had a unique 
opportunity of asserting the value of treaty obliga­
tions. She delibe~ately threw itaway, and it is idle to 
suppose that this error can be repaired for many years 
to come. 

2. To attempt to increase British obligations to take 
,military measures against aggression would place a 
fatal strain on the frail cohesion of the British Common­
wealth. With the exception of New Zealand, not a 
Dominion would be willing to assume any fresh obliga~ 
tion. In Canada the spirit of isolation has manifestly 
growri stronger and stronger since the fias~o over 
Ethiopia. The French Canadians and the other very 
large non-British elements of the population accept 
whole-heartedly the United States' hostility to any en-

. gagements which suggest the possibility of Canadian 
participation in a.nywar, and the demand for assertion 
of the right of nev.trality is being raised .. In Australia, 
sanctions against Italy were bitterly opposed, and the 
Labour Party has declined to accept as . sound the 
Ministry's anxiety for co-operation with the British 
Fleet, preferring concentration on local defence only. 
The only form of co:..operation in regard to which 
Australia is united is that of Britain in safeguarding the 
maintenance of 'the 'White Australia' policy. The 
Union of South Africa's gallant defence of sanctions 

·was rparred in praCtice by the insurance againstloss of 
Italian goodwill 'in the form of paying, despite sane:. 
tions, .the ~teamship subsidy so much resented by British 

.L 
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traders. 1 The Union claims the right ofneutrality, arid 
will accept no automatic obligation of any kind to go 
to war. Needless to say, the Irish Free State is in like 
condition. Nor can we justly pledge India to action 
·refused by the Dominions. 

Nothing, I suggest, should be done to add to the 
difficulties of holding together the Commonwealth. 
The pursuit of the ideal of automatic sanctions, includ­
ing military action, can effect nothing of value in 
European affairs, but it may easily play into the hands 
of those who desire to see the progressive weakening of 
the cohesion of the British Commonwealth of Nations. 

8. HERR HITLER AND THE RETURN OF THE 
GERMAN COLONIES 

To the Editor ojTHE scoTSMAN, 5 February 1937 
It might be sufficient in reply to the critics of my views 

on the possible return of the German Colonies to refer 
to the refusal, despite enormous pressure, of the British 
Government to negative that possibility, as proof that 
t1;wse who have the fullest knowledge of the dangers of 
the present situation in Europe recognize that it would 
be a fatal error to proclaim that Britain insists on 
maintaining at any cost the spoils of war. But it may 
be well to remove some patent errors. 

I. That the system of mandates does not constitute 
annexation nor convert the people of the territories into 
nationals of the mandatory is the unanimous view of 
the Council of the League ofNations, of the Permanent 
Mandates Commission, of every mandatory Power, of· 

I £15o,ooo a year for 5 years from 1933· General Hertzog's defence 
of his action (March 18, 1936) was hopelessly weak. On April 14, 1937 
·Mr. Fourie, with Nationalist applause, disclaimed any interest in British 
shippins-! 



FOREIGN AFFAIRS 147 
tlie British Courts, and of every international and 
constitutional jurist of high standing. Is it not idle to 
set any ind~vidual opinion against such weight of testi­
mony? 

2. There is not a word about permanency in the 
mandates, and the essence of the mandatory system. 
negatived any such assertion. It ought to be known to 
every one that the system was insisted upon·by President · 
Wilson in lieu of the annexatio,n desired in the case of . 
the territories Claimed by the Dominions, and that he 
would.never have agreed to st~ltify himself by making 
the mandates permanent. 

3· As regards consultation of the wishes of the people, 
it is impossible for Britain to ignore the fact that she 
.declined to .give effect in the case of Palestine to the one. 
specific requirement of the League Covenant, Article 

· 22, on this head. It is also useless to pretend that the 
wishes of the inhabitants, e.g. of Tanganyika, could be 
effectively ascertained in a manner which would have 
any value in any eyes save our own. :When it suited us 
to hand ·over J ubaland to Italy, we made not the 

. slightest ·attempt to consult the people affected, and 
we cannot_with any pretence to honour assert that we 
must do so now. 

4· The most absurd contention is that we are bound 
to . refuse concession, because to yield would annoy 
General Srriuts. As Mr. Duncan has properly reminded 
us, General Smuts and General Hertzoghave secured 
the creation of the U niort as a separate kingdom, which 
has no obligation to accept participation in· British 
wars, and onJanuary 22 General Hertzog categorically 
denied that the agreement of I 92 I regarding the Cape 
Peninsula land defences had been renewed or reaffirmed 
by Mr, Pirow on his London mission. The Union could . 
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give no aid to Britain against a German attack, and 
Britain must conduct her foreign policy with regard to 
the lives and property of her own people. Does any one 
seriously Sl.lggest that Britain would have a right to 
protest if the Union gave back South-West Africa with 
the approval of the League Council? The Dominions 
are fully autonomous, but the same autonomy must not 
be denied to Britain. 

5· The denunciations of Germany are so reckless as 
to lead us nowhere. It is utterly unfair to ignore the 
fact that the breaking of treaties by Germany concerned 
treaties imposed by force of arms, and followed upon 
the complete failure of France, at any rate, to carry out 
disarmament. Further, the most serious step of all, that 
of March 1936, followed upon, and was doubtless in 
large measure prompted by, the utter failure of France 
and Britain to keep their voluntarily undertaken obliga­
tions to Ethiopia, and their thinly veiled condonation 
of the decision ofltaly to annex that country. It should 
have been obvious that, ifltaly were allowed to violate 
treaties wholesale and to acquire an African Empire, 
Germany would be driven to demand back her colo­
nies. To break faith yourself and denounce others for 
like action seems to me immoral. 

6. Your correspondents will not face the fact that our 
claim to the territories rests on victory in war, and that 
no great people such as is the German will forget the 
fact or fail, when any opportunity arises, to demand 
them back. Germany has made in this connexion no 
despotic demands, and has definitely declared that she 
desires colonies for economic ends only. There is, 
therefore, room for negotiation on that basis, and it 
seems to me absurd to declare in advance that Germany 
will not accept terms. The policy which I have always 



FOREIGN AFFAIRS 149 
advocated is that Britain should be prepared to con­
sider return of· the colonies, subject to. conditions of 
demilitarization and provisions for the interests of the 
natives, if Germany in return is willing to take steps for 
.European appeasement (e.g. cessation of her Spanish 
intervention) and reduction of armaments. If and 
when Germany rejects such a line of policy after an. 
honest offer, then we must make up our minds to the 
vanishing of hope. that peace. may. yet be secured. 
definitely. At present, ofcourse, we are giving Germany 
an ideal opportunity of believing us to be actuated solely 
by Imperialistic greed. 

g. THE IMPERIAL CONFERENCE AND FOREIGN 
POLICY 

To the Editor ojTHE SCOTSMAN, 9.March 1937 
I wonder if Mr. Eden takes very seriously his sugges­

tion that, at the III1perial Conference, agreement will 
be reached on lines ofaction which will contribute to-.' 
wards the peace of the world. He must know the essen­
tial conditions so fully that he cannot be surprised if the 
net result of the Conference is, as in I g26 and I 930, 
wholly negative. This follows from the essential factors 
of the situation. 

I. In Canada the doctrine of complete neutrality in 
a British war has been negatived decisively in favour 
of the established doctrine that Canada shall not be 
bound by any arrangement to automatic participation 
in hostilities. The issue must be decided on each occa­
sion....;_:,_unless, ofcourse, Canada is actually attacked­
by Parliament, convened if necessary forthaterid. Mr. 
Mackenzie King is a convinced adherentofthis policy, 
but it is inevitable in any case, and it precludes any 
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engagements by Canada which would involve her in 
obligation to go to war. 

2. In Australia the situation is virtually the satne, 
with the qualification that Australia expects that British 
policy shall be based on the doctrine that the essential 
danger to be provided against is attack on Australia 
from Japan. It is recognized in the Commonwealth 
that the termination of the Japanese alliance to gratify 
Canada and the United States has inevitably worsened 
the position in the Pacific by presenting Japan with a 
grievance against the British Empire as animated by 
racial prejudice, and that the failure of her people 
fully to occupy the country tempts Powers with in­
creasing population. There is no party in the Common­
wealth ready to undertake obligations involving risk 
ofwar, and the failure of the referenda proposals of the 
present Government and the absence ofLabour repre­
sentation at the Conference render it utterly impossible 
for Australia to adopt any but a negative attitude. 

3· The Union of South Africa has made it absolutely 
plain that it will accept no obligations, and that it will 
remain neutral, and, if necessary, secede from the 
Commonwealth, if it does not like any particular policy 
or its outcome. 

4· Positive co-operation from the Irish Free State 
will clearly be refused so long as partition remains, and 
it may be hoped that no member of the Government is 
prepared to betray the people of Northern Ireland. 

5· New Zealand alone can be expected to favour 
identification of her interests with those ofBritain, and 
Iudia can be made to accept British policy. But the 
plain fact is that Britain can work in full accord with the 
Dominions only by adopting a policy of isolation from 
the affairs of Europe. Even in 1925 not a single 
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Dominion would accept the Locarno Pact, and it may 
be. assumed that there is equally no chance of their ac­
cepting a new Western Pact. We havejust witnessed 
the refusal ~f~very Dominion save Australia to he con­
cerned with the Montreux Convention of 1936 regard­
ing the Straits, lest even remotely they should be bourid 
to intervene in European issues. Nor would Australia 
have been represented })ad her Government been 
Labour. . · · 

6. But the isolation demanded by the Dominions is 
impossible for Britain, and would compel the denuricia~ 
tion of our accord with France, which would involve us 
i~ too great danger to be faced. We must, therefore, 
resign ourselves, as in 1926, to a recognition of the i.m­
possibility of an Imperial policy in the sense of a policy . · 
in which ~11 share equally. Britain must have a regional 
policy, for she cannot ignore Europe. · 

7. Clear recognition of the facts is essential in their 
relation to the proposed transfer of mandated terri­
tories. It is a perfectly intelligible policy to treat the- · 
British conquests from Germany as too valuable to be · • 

. surrendered, and to be worth maintaining even at the·. 
cost of perpetuating European strife. Butit is ridiculous 
to state that Britain must adapt her ·action regarding·. 
Tanganyika to the wishes of the Uniori of South Africa; · 
whose Prime Minister, having established the.divisibi- .· 
lity of the Crown and the rights of neutrality and seces;.. · 
sion at pleasure without notice, is coming to the 
Conference to urge the abolition. of the conception of 

_British nationality in the Union, so that we inay be, as 
in the Irish Free State, aliens in the Union; British 

.foreign policy used to be subservient to th.e interests 
ofHanover; it is not necessary that it should sacrifice 
the interests of the people of Britain .to those of the 
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predominantly Dutch Union. The Union enjoys rightly 
full independence; she must concede it to Britain. 
Recognition of autonomy in all units precludes a com­
mon foreign policy, and frank admission of the fact is 
better than concealment. 

8. It is a melancholy consideration that our repudia- . 
tion of our obligations under the League Covenant, 
and the consequent destruction of the value of the 
League, should have destroyed also the one element of 
unity in the foreign policy of the Empire, common 
obligation to carry out the terms of the Covenant. 

ro. THE NEGATIVE OUTCOME OF THE 
IMPERIAL CONFERENCE 

To the Editor ojTHE scoTSMAN, 18 June 1937 
I. That Canadian opinion should approve the out­

come of the Imperial Conference is as natural as the 
keen disappointment of New Zealand that Mr. Savage. 
should have been forced to return without the decisive 
results which at the opening of the Conference he 
begged for. The Australian and New Zealand pleas 
for plans of co-operation in defence, in which Canada 
and the Union should share, were rendered hopeless 
from the first by Mr. Mackenzie King's fundamental 
principle that the function of the Imperial Conference 
is not to formulate or declare policy, and by General 
Hertzog's significant gesture in leaving his Minister of 
Defence at home, with authority to declare on May 8, 
on the eve of the Conference, that the Union was 
assured that Britain would never ask her to do more 
than provide for local defence. Why Mr. Lyons and 
Mr. Savage were blind to these facts, it is hard to tell. 
The negative attitude of both Dominions rests not on 
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caprice,· but on fundamental considerations of local 
political feeling, of which the Conference had a drama­
tic reminder in the reprtdiation; during its proceedings~ 
of allegiance to Mr. Mackenzie King by the Premier of 
Ontario and his appeal to Mr. Duplessis, the leader 
of the movement which destroyed the Liberal Govern­
ment of Quebec, to stand out as a dominant factor in 
Canadian politics. 

2. The foreign policy1 enunciated by the Conference 
is iii complete accord with Canadian views. Mr. 
Mackenzie King emphatically denied the rumoUrs that 
efforts had been made by British Ministers to place him 
at the head of a movement to eliminate sanctions from 
the Covenant. But ail that Canada wished is given by 
the essential principle, which, in fact, was formulated, 
that the settlement of differences between nations and 
the adjustment of nationa1 needs should be: sought by 
methods of co-operation, joint inquiry, and concilia- · 
tion, and not by recourse to force. In the same sense 

· the Conferen:c.e, though attached to democracy a:nd 
·Parliamentary government, opposed firmly the idea of 
a division of Powers into groups divided by systems of 
government. It did not, therefore, lend the' slightest 

· support to the idea ofstrengthening the League as an 
activ~ power to maintain respect for international law, 
and the Ethiopian and Spanish issues are passed over 
in silence. The British pledg~s to France receive mild 
approval, but naturally no Dominion adhesion, and an 
equally mild welcome is afforded to Mr. Lyons's dream 

1 So devastating was the impression of Canadian aloofness that· at· 
Paris on July 2 Mr. Mackenzie King said: 'Some people have been 
imagining since the Imperial Conference'that Canada wished to with­

. draw more from the affairs of the Commonw~alth. That is entirely 
untrue. We like to manage our own affairs, but any threatto Britain 
would immediately bring Canada to her side.' 
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of a Pacific regional understanding and pact of non­
aggression. 1 Even on the removal of economic barriers 
and other obstacles to the increase of international 
trade, and the improvement of the general standard of 
living, the C.onference was so guarded that it is optimis­
tic of Mr. Chamberlain to claim that it has shown 'that 
a selfish and exclusive economic nationalism forms no 
part of our common creed'. The truth is that Canada, 
in the interest of her relations with the United States, 
with which she has already concluded a treaty, is will­
ing to consider further adjustments, but that the rest 
of the Dominions are wholly unenthusiastic. 

3· The vital question, of course, presents itself. How 
far will the members of the Commonwealth go in the 
way of co-operation, joint inquiry, and conciliation, to 
meet the needs of other nations? Put plainly, will they 
make any territorial sacrifice for the sake of securing 
appeasement in Europe, or are their admirable senti­
ments based on the fundamental doctrine, so frankly 
voiced by Mr. Pirow; that the price for appeasement of 
Germany must be paid, but by some country other than 
Britain or the Union? It is easy and natural for the 
Commonwealth, which made enormous territorial 
gains by the Great War, to preach peace; it is intelli­
gible that it should acquiesce without apparent dis­
comfort in the attainment by Italy of part of her 
national needs at the expense of Ethiopia, even though 
serious risk to communications with the East is thereby 

1 Mr. Lyons, conscious of the growing power of Labour and its dubious 
attitude to his great scheme of defence expenditure, aimed at a striking 
gesture. As it was observed on June 19, in Japan the difficulties in the 
way of a pact were almost insuperable. It would involve the British and 
United States Governments in acceptance of the independence of 
Manchukuo, ·and Chinese acquiescence therein and in a part at least 
of the Japanese claims on North China. 
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involv~d~ and in her efforts to consolidate her position. 
in the Mediterranean by opertaggression. against Spain. 
But is the Commonwealth really justified in its belief 
that the exclusion of Germany from oversea territories 
is consonant with either justice or expediency? 

rr. THE POWERS AND SPAIN: THE LAW OF. 
BELLIGERENCY 

To the Editor.ojTHE scoTSMAN,.Io August 1936 
As there is clearly confusion in regard to the position 

under international law of the contending parties in 
Spain, it maybe wprth while pointing out that recogni­
tion of the rebels as belligerents would not carrywith it 
any obligation to receive diplomatic agents from them .. 
There are two completely different kinds of recognition : 
recognition as a belligerent Power, and recognition as 
a State.· The former kind of recognition is permissible, 
without breach ofinternationallaw, and without mani­
festation of hostility to the legal Government, when a 
rebellion· is being· carried on by forces whi~h have 
organized a Government, and are in effective possession 
of a substantial area of the national territory, andwhich 

. conducttheir hostilities with due regard to the rules of 
warfare. · When a confiic~ is being carried on by sea, 
recognition of belligerency may become necessary in 
the interests of neutral States, which will then apply the 
laws of neutrality. The classical example, of course, is ·.,., 
the British recognition of the Confederate States as 
belligerents by the issue on May I 4, I 86 I, of a proclarp.a­
tion of neutrality; after it had been found . that the·~ 
United States Government itselfhad declared a block..: 
ade of the coast of the revolting States,·thereby exercis.: 
ing aright which implied their being belligerents: 



156 FOREIGN AFFAIRS 

Mere recognition ofbelligerency does not justify any 
· exchange of diplomatic agents or the making of treaties, 
but permits quasi-diplomatic relations, confined to the 
needs of the nationals and property of the State accord­
ing recognition. Consuls may continue their activity 
on the territory held by the belligerent, but exequaturs 
camiot be sought or granted. 

The British Government, of course, is entirely at 
liberty to decide whether it would be advantageous to 
recognize the belligerency of the rebels, and to issue a 
proclamation of neutrality; but prima facie this step 
should be taken only if British interests essentially de­
mand action. A legitimate Government attacked by a 
military clique using native troops normally can claim 
British sympathy, and, legitimate as was British action 
in 1861, 'it embittered Anglo-American relations for 
half a century. It is to be hoped, therefore, that any 
drastic measures may'be avoided. As it is, the attitude 
of complete impartiality between a Government de jure 
and rebels, which we have adopted, is justifiable only if 
it secures like action on the part of Powers, like Ger­
many and Italy, which sympathize with the rebels. 

12. INTERNATIONAL LAW AND THE SPANISH 
SITUATION 

.To the Editor of THE scoTSMAN, 22 August r936 
I. If Berlin admits that Spain notified that Cadiz 

was a war area before the stopping and search of the 
Kamerun, then Germany seems to have no case in 
principle for protest, and certainly none for the mode 
.of her action, which seems prima facie to be intended to 
encourage the rebels. The Spanish notification would 
have no meaning except as an intimation of blockade. 
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International law is too clear for Spain to misun~er-, · 
stand its requirements. 1 

· 2. It hardly seems that the Spanish Goveriunent need:_ 
have any objection to recognizing the rebels as -b~lli-. · 
gerents, if by doing so it can strengthen itself against 
foreign intervention, and hasten the termination o.f the_ 
struggle. By doing so it does not in the slightest compd 
itself to recognize within Spain any acts done by the 

· rebels as belligerents; on the termination of belligerency 
it can disown all their acts if it thinks fit, and nullify 

. all sales of property made, .and levy again any t~xes'. 
collected, without violating. any established rules of 
international law. Ifmovable property ofthe Govern­
ment is sold by the rebels out of Spain, and can be 
identified as in ~he possession of any person in this 
country, there is high authority for the view that it 
can be reclaimed by the legitimate Government. Brit­
ish subjects, therefore, will be well advised if they 
eschew any such pur.chases. · 

3· It is not a necessary result ofSpanishrecognition 
of the belligerency of the rebels that Britain should also 
recognize them, and issue a proclamation of neutrality. 
Britain could clearly do so; but the question is simply 
one ofBritish interests, as it was in I874, aild in respect' 
of the Confederate States in I 86 I. If the war is to be· 
prolonged, as the Spanish Government is believed to 
have admitted, then a proclamation of neutrality would 
be in order, and would solve many legal difficulties. 

4· It is important to note the condition on which 
Italy is ready to prevent her subjects from providing· 
the rebels with ar~s and aeroplanes.· They include a 

1 The Spanish Government seems to have repented of the idea. of 
recognizing the rebels as belligerents, in which case, of course, it had:qo '• 

. right to assume powers based on that state. :: 
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genuine neutral duty, the prohibition of the enlistment 
ofvolunteers, but also the prohibition of public sub­
scriptions for the assistance of the Spanish Government. 
Italy no doubt aims at the action of the British Labour 
movement in collecting money for the assistance of the 
wounded among the Governmental forces and for the 
provision of food, in case of shortage induced by rebel 
action and the taking away of the workers from their 
normal avocations. Now, even if Britain declared her 
neutrality, she would be under no obligation to prohibit 
such charitable collections. There exists no legal power 
to do so, and if Britain decides that it is worth while 
submitting to the quite improper efforts of Italy to aid 
the rebels, it will be necessary to secure power from 
Parliament so to act. It is true that by a very grave 
stretching of the powers given by the Treaty of Peace 
Act, I gIg, sanctions ;;gainst Italy were applied by 
Order in Council. 1 But it was a very dangerous prece­
dent from the standpoint of liberty, and it may safely 
be assumed that any effort further to strain the law 
would be resisted in the Courts. If the policy of the 
Government is wise, it can have no possible objection to 
explaining it to, and obtaining the necessary approval 
from~ the Houses of Parliament. 

13. BRITISH SHIPS AND THE CARRIAGE OF ARMS 
FOR SPAIN 

To the Editor ojTHE scoTSMAN, 24 .November 1936 
I. I confess I do not understand the suggestion that 

it is the general aim of the Bill to be introduced into 
Parliament 'to make sure that British ships are well 

1 See Keith, Letters on Current Imperial ar~d International Problems, 1935-6, 
pp. ·31, 32, 147· 
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inside their rights before the British Navy takes any, 
special steps to defend them against molestation on the . 
high seas'. · 

2. There can be no question whatever at the present 
moment, under either international or municipal law, 
ofthe absolut~ right ofBritish ships to convey munjtions 
from foreign ports to pqrts under the control of tl?,e 
present Spanish Government, recognized de jure by the 
King, and it is a complete innovation for Britain Jo .: 
prohibit such action, from which in times past British 
firms have drawn much profit. That Britain should··. 
pass such legislation unconditionally, without . even 
securing the concurrent action of France, seems. very 
strange. One would have thought that common sense 
woulddictate that the operation of the measure should 
be suspended t}.ntil His Majesty is satisfied that like· 
measures will be taken by the other parties to the Non­
Intervention Agreement. The British attitude is pain­
fully reminiscent of the steps taken by Britain· and 
.France ·to prevent Ethiopia obtaining armaments, de-· 
spite their obligations under Article i o of the League 
Covenant, of which the Emp~ror has issued a timely 
reminder in protesting against the inexcusable recogni­
·tion by Austria and Hungary of the Italian con,quest. , 

3· Worst of all is the deliberate refusal of.Mr .. Eden 
to promise protection for British ships within Spanish 
territorial waters. Yet his advisers must be perfectly· 
well aware that British ships have an absolute right of· 
free access to Spanish ports declared open to them by . 
the Spanish Government, and that they are entitled.to 
be protected in exercising this right by Bfitain agai~st · 
the attacks of pirates, as 'in law the rebels are, so long' 
as they are Iiot rec()griized as belligerents: The h~ast we 
could expect from Mr .. Eden is·a categorical assertion 
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that the British Government cannot permit armed 
attack on any British ship proceeding to a Spanish port 
not closed to traffic by order of the Spanish Govern­
ment. There is no real reason to submit humbly to the 
threats of insurgents when the British Fleet is still in 
being, and nothing will encourage Fascist intransigence 
more than patent cowardice. 
4· I hope also that Mr. Eden will be aske~1 to explain 

why he is prepared to legislate against British ships, 
while he regards with indifference, if not approval, the 
departure of General O'Duffy and members of his 
Irish Brigade from Liverpool to Lisbon en route to aid 
the Moroccan native forces in the holy crusade to 
return Spain to the domination of the Roman Catholic 
Church. The General's intentions have been openly 
avowed, and are unquestioned. Surely Mr. Eden might 
be asked categorically to say whether he was advised 
that the Foreign Enlistment Act, 1870, is insufficient 
to prevent the departure from our ports of men pledged 
to destroy the Government recognized by the King, 
and, if so, whether he is prepared to extend his new 
Bill to put a stop to the recruiting of forces for action 
against the Spanish Government or their departure from 
English or Scottish ports. If he refuses to do so, it will be 
difficult to believe in the sincerity of British neutrality. 

i4. THE BRITISH NAVY AND THE PROTECTION 
OF DOMINION SHIPS 

To the Editor ojTHE scoTSMAN,2 December 1936 
1. No more deplorable utterance as regards relations 

with the Dominions can well be imagined than the 
1 All but two months elapsed before any M.P. ventured to raise the 

question; see no. 16, post. It is rather an interesting illustration of 
Parliamentary indifference to any not immediately party issue. 
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assertion ofMr. Runciman that the British· Navy would 
. not afford protection to Dominion vessels if piratically · 
attacked on the high seas by the Spanish insurgents .. 

· This is the first time on record that a British Minister 
has qualified the absolute right of every British ship in 
the widest sense to the protection of the British Navy, 
and it is the first practical appllcation of the doctrine 
of theseparati6n of the Commonwealth into distinct 
sovereignties. 'The dissolution of the Commonwealth 
may be inevitable, but it should not be hastened by 
British Ministers. · 

2. The position, of course, is that the British Govern­
ment has deliberately decided to adopt a certain line 
of policy without obtaining Dominion concurrence, a 
policy, moreover, which admittedly goes further than 
that of any other party to the Non.;.Intervention Agree~ 
ment. The Dominions, save the Irish Free State; are 
not parties to 'this agreeme~t, and the useofDominion 
shipping to carry munitions. from any foreign port to 
ports controlled by the Spanish Government is abso­
lutely legal and wholly proper,· unless and until it is 
disapproved by their Governments. Interference with 
such shipping is piracy under international law,· and 
the_c:;lear duty; ofMr. Runciman was to declare in reply 
to Mr. Shinwell that the duty of the British N~vy to 
protect vessels of the British Commonwealth from 
pirates continued to be recognized by His. Majesty's 
Government. Nothing could be more destructive of 
the Commonwealth than the spectacle of rebel cruisers 
stopping Dominion vessels off the Spanish coast, while 
the British Navy contemplated their action with 
indifference. 1 

1 Labour pressure and protests in governmental circles secured Mr. 
Eden's assurance th<;tt British naval protection would not be withheld. ~ut . 

M· 
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3· It should be added that, if the British Government 
recognizes the rebels as belligerents, this recognition 
will not under the constitution of the. Commonwealth 
involve such recognition by the other parts of the 
Commonwealth, and a most serious position would 
arise. If, therefore, recognition is intended-and it is . 
a matter to be decided solely on grounds of the best 
interests of Britain-every effort should be made to 
secure Dominion concurrence. There is, only too ob­
vious at the present day, failure to co-ordinate British 
and Dominion policy, as was painfully seen in the 
diametrically opposite views taken by the Union of 
South Africa and New Zealand and by the United· 
Kingdom in the matter ofthe withdrawal of sanctions. 

4· As the British Government has done nothing to 
prevent the departure from England of recruits for the 
rebel forces, though it has the power to do so, it is 
hardly surprising that Germany should have equally 
encouraged such action. But there is the difference 
that a Fascist victory in Spain will be as valuable to 
Germany as it will be disadvantageous to us. 

15. VOLUNTEERS FOR SPAIN 

To the Editor ojTHE scoTSMAN, 19 December 1936 
I. Nothing is more curious than the delay which 

has taken place in any action by the Government to 
enforce the provisions of the Foreign Enlistment Act, 
1870, against the British subjects who are proceeding 
to Spain to swell the forces ofthe insurgents. You were 
so good as to publish, in your issues of N ovem her 2 5 and 
December 3, letters1 in which I called attention to the 
the pledge was palpably based on the fact that there were no Dominion 
ships concerned. 

1 See nos. 13·and 14, ante. 
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reports of the movements of members of General 
O'Duffy's Irish Brigade; but despite the widespread 
knowledge of these movements the Attorney-General 
is Seemingly still merely considering the matter .. The 
facts are widely disseminated in the Free State. ·He. 
will find in the issue. of the Irish Independent for Decem-· 
her I 2 the fullest particulars of a hundred mote volun­
teers who left Dublin on December I I for Liverpool 
en route for Spain tojoin the Irish Brigade. Particulars 
of the names, addresses, and careers of the men are 
given. The numbers are rapidly growing. Yet the 
Government which took the trouble to procure legisla­
tion to prevent British ships carrying munitions from 
foreign territory to Spain has acquiesced .jn,:this de.;. 
liheFate reinforcement through Liver.pool of·the .. r.ebel 
army;'·· . . . 

2. The. inactivity of·the -Government is ... the .... more 
curious becau~e Mr. Eden has always been,assur:ing us 
of~.Ris·sincerity,in the doctrine ofno11-intervention.; but .· 
possibly this sincerity has suffered qualification from 
desire to avoitl interference with the attitude of General · 
O'Duffy and his supporters .. But th~ fact that the Irish 
Free State Government does not enforce the Act of 
1870 is easily explained by the religion of the people of. 
the State, and· affords no justification for the deliberate 
omission of the British Government to prevent the. use 
of British ports for purposes hostile to a friendly 
Government. · 

3~ Even more surprising is the suggestion of Mr. 
Attlee t,hat the Foreign Enlistment Act cannot apply 

. to affairs in Spain unless recognition is given to General 
Franco. A little reflection would have shown the Leader 
of the Opposition that the Act would have lost niuch of 
its value if this were the effect. A little investigation 
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would have shown hini that the legislation of I8rg was 
expressly worded to cover the case of a rebellion against 
a friendly Power, irrespective of the question whether 
the rebels were or were not recognized by the Crown, 
as belligerents. Slightly more research would have 
revealed to him the existence of conclusive authority 
to refute his belief. The decision of the Privy Council, 
delivered by Lord Cairns in Reg. v. Carlin (6 Moo. P.C. 
N.S. 509) disposes finally of the matter. The rebels 
there were insurgents in Cuba, who, as Mr. Attlee must 
know, were never accorded belligerent rights by the 
British Crown, and no one seems in that case to have 
been rash enough to attempt to argue that the fact that 
they were not belligerents made any difference. The 
Attorney-General, I am glad to note, gave no sanction 
to Mr. Attlee's most unfortunate error. 

4·. It may be added that in that case the Governor of 
the Bahamas was at pains, when he learned of the 
insurrection, to issue a proclamation on March 24, 
I86g, warning British subjects of the terms of the Act 
of I 8 I g. In view of the widespread ignorance here 
prevalent it might seem wise for the Government to 
issue a warning of the same character. 1 If we are to 
follow the principle of non-intervention, let it be com­
plete and fair. Do not let us pass fresh legislation, which 
results in hampering the legitimate Government recog­
nized by the Crown, and refuse to put in force existing 
legislation in order to facilitate the reinforcement by 
British subjects of the insurgents. Surely it is not merely 
illegal, but immoral, for British ships to transport forces 
for the rebels. 

1 See no. r6, post. 
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16. THE FOREIGN ENLISTMENT ACT: ITS TARDY 
ENFORCEMENT 

To the Editor ojTHE SCOTSMAN, II January 1937 
I. It is satisfactory that the Foreign Office has, how­

ever tardily, taken the obvious course, which I sug­
ge.sted in your issue of December 2 I, 1 and has warned 
British subjects of the terms of the Foreign Enlistment 
Act, I 870. It is, however, curious that action should 
follow on the departure of some 25 supporters of the 
Spanish Government, while for many weeks members 
of General O'Duffy's Irish Brigade have sailed from 
British ports openly to aid ~he insurgents~ One can only 

. suppose that the delay has been due to failure to realize 
until now the true legal position, which, it may be 

. admitted, is a little obscure. . 
2. The obscurity is due to the fact that the Actof 

I 870 is~ as its title intimates, intended 'to regulate the 
conduct ofHer Majesty's subjects during the existence 
of hostilities between foreign States with which Her 
Majesty is at peace'. It is essentially an Act to enable 
the Crown to carry out its neutral duties between 
belligerent States: But as early as I8Ig the definition 
of 'foreign State' ;was so framed as to cover insurgents, 
without requiring that they should be recognized by 
the Crown a~. belligerents, and in the case of Reg. v. 
Carlin (6 Moo. P.C.N.S.· 509) the Privy Council applied 
the Act to Cuba~ rebels against Spain. 

3· When, therefore, ss. 4 and 5 ofthe Act penalize 
acceptance of 'any commission or engagement in the 

1 See no. 15, ante. :On jan .. 21 Mr. Mander elicited a statement from 
~ir John Simon to the effect that his failure. to prevent the use of British 
ports by General O'Dtiffy's brigade was due to lack of evidence in time 
to act. This is.so lame an excuse that Mr. Noel-Baker may be excused 
his belief that the Law Officers did not at first appreciate the application 
of the Act of 1870. · 
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military or naval service of any foreign State at war 
with any foreign State at peace with Her Majesty', the 
definition of 'foreign State' operates, on the one hand, 
to pro hi bit service with the insurgents, but also to pro hi­
bit service with the Government of Spain. The fact 
that the result is prima facie unexpected explains, no 
doubt, the reluctance to accept the interpretation now 
officially adopted by the Foreign Office. But the word­
ing of the Act is conclusive. It must, however, be noted 
that there is no implication whatever of recognition of 
the insurgents as belligerents, or of an official British 
neutrality towards two belligerents ... 

4· It is unfortunate that the Foreign Office has not 
included in its notification a specific reference to s. 7 of 
the Act, which penalizes the taking or having on board 
any ship within the British Dominions of any persons 
illegally enlisted under ss. 4 and 5, and authorizes the 
detention of any such ship. This is, of course, a vital 
provision, and it is clearly incumbent on the Foreign 
Office to make it effective against the use of any ships 
sailing from British ports with members of the Irish 
Brigade. It is really intolerable that a special Act should 
have been passed to prevent British ships carrying 
munitions from foreign ports to Spain while flagrant 
disregard of an existing law by British ships was being 
ignored by British authorities. 

5· Further, as the Act of 1870 is part of the law of the 
Irish Free State, and as the Free State is party to the 
Non-Intervention Agreement, has Mr. de Valera been 
asked to put the Act in operation? Surely it is absurd 
that Germany and Italy or Russia should be attacked 
for sending volunteers when the Free State is an 
offender. The Irish Volunteers go openly and undis­
guised, and no one will suggest that they do so without 
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the authority, as ·oppos~d to the encouragement, of 
the Free State authorities. Curiously enough, except 
in the Irish Press the existence of the Irish Brigade 
seems largely ignored. I 

17. THE ANGLO-ITALIAN AGREEMENT 

To the Ed£tor ojTHE ~COTSMAN, 20 January 1937 
It may be feared that Italy has a perfect right to· 

repudiate Mr. Eden's apparent claim that. there is 
nothing in the Anglo-Italian agreement entitling either 

. Power to intervene ih Spain, whatever the complexion 
of the Government in any partof the country may be, 
and that the agreement cannot possibly be interpreted 
in the sen~e given to it by the Foreign Secretary.' 

The text of the agreement is, in fact, conclusive 
against Mr. Eden's interpretation. It runs in its essen­
tial part: 'So far as Italy is concerned, the integrity of 

·the present territories of Spain shall in all circumstances 
remain intact and unmodified.' This quite plainly 
leaves it within the unfettered discretion of Italy. to 
refuse to permit the establishment of a Government 
deemed Bolshevist in any part of Spain, without in any 
way departing from the terms of the Notes exchanged 
on Hecember 31. Nor need we doubt that Germany 
and Italy are pled~ed to prevent such an eventuality. 
It is more and more clear that the declaration and the 
Notes have no real value, because they were concluded 
between two parties who were never at one in their . 
.intentions. 

1 Mr. de Valera did not ad until Feb. 18, when he brought forward 
the measure which became the Spanish Civil War (Non-Intervention) 
Act, I 937. The insincerity of the opposition's allegation of desire to work 
with Britain was conspicuously shown by its effort to secure recogriition 
of General Franco's regime based on Italian and German supp01;t, the 
triumph of which would gravdy menace Britain. 
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I hope that Mr. Eden will be pressed to state his view 
of the meaning of the Notes, and will also be asked to 
explain his attitude to the use ofBritish ships and ports 
in the conveyance ·of the Irish supporters of the in­
surgents to Spain. To ignore this point seems inexcus­
able. 

The manifesto of Spanish Catholics1 in your issue of 
to-day ought to do something to destroy the prevalent 
delusion that a war waged mainly by Moroccans and 
foreigners is a holy war to establish Christianity m · 
Spain. 

18. THE BILBAO BLOCKADE 

To the Editor ojTHE SCOTSMAN, 13 April 1937 
1. Mr. Baldwin's excellent qualities do not include 

familiarity with law. That has been sufficiently shown, 
in the national sphere by the failure to obtain legal 
sanction for the new Coronation Oath, and in the 
international sphere. it becomes patent when he says 
that His Majesty's Government 'cannot recognize or 
concede belligerent rights', but proceeds to explain 
that they had warned British ships not to go to the 
Bilbao area, and adds a plain intimation that British 
seamen would be entitled to refuse to serve on ships 
whose owners disregarded the warning. International 
law is made by deeds, not by paper protests, and it is 
perfectly clear that this is recognition of a blockade. 
Moreover, Mr. Baldwin is going further than has been 
the attitude of Britain in the past regarding regular 

1 A conclusive denunciation of the insurgents' destruction of churches 
and massacre of priests, nuns, women and children at Durango (March 
3 I) and Guernica (April 26) was presented to the Pope by the clergy of 
the diocese; The Times, June I I, I937· The Basque reverses were due to 
Italian and German aviators, introduced into Spain despite the promises 
of Italy and Germany, which as usual served to induce continuance of 
surrender of British interests (cf. Sir N. Angell, The Defence of the Empire). 
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. ,·blockades. He is condemning any attempt to run the 
blockade as one to be resisted. by seamen even if the 
owners of the ships· are willing to take the risk. 1 

2. I confess I cannot understand the suggestion that 
there might be doubt whether according protection in 
territorial w;Hers ,to British shipping would be defen­
sible. So long as belligerent rights are not conferred, 
the naval forces of General Franco are merely pirates 
jure gentium, and it is within the "undisputed .right of 
Britain to protect ,her ships desirous of entering the 
ports of a State with which she is on friendly terms and 
which invites such entry, assuring such ships of protec­
tion within territorial waters. 

3· In normal circumstances it would be eptirdy for 
the British Government to decide whether it would 
afford protection t<;> Briti~h ships against pirates, but 
the matter is complicated by the non-intervention 
agreement .. It is argued that to protect ships is to take 
sides against General Franco, but it seems clear that to 
refuse protection is an active and deliberate breach of 
the non-intervention agreement in favour of General 
Franco. Froni the action taken it is plain· that he can 
close any Spanish pbrt he pleases by laying mines and 
sending out warnings that British ships found in terri­
torial waters will be seized or sunk .. 

4· What has happened is what I feared would be the 
case, when in 'your issue of November 252 I pointed out 

1 The success of several British ships in entering showed· that Britain 
had exaggerated the danger .. The Government, however, did refuse 
assent to Franco's deJ;Iland that it should accept a six-mile. limit for 
territorial waters, and escorted refugees by sea. On the other hand, it 
displayed much weakness in respect to the injury and loss of life caused 
to H.M.S. Hunter by an insurgent mine on the high seas, arid to the· 
seizure and confiscation of British subjects' property as pri:i:e. See Mr; 
Eden's damaging admissions, House of Coinmons, June 23. · 

2 See no. 13, ante, and no. 22, post. 
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the failure of the British Government, in adopting its 
policy of prohibiting the conveyance of munitions to 
Spain, to make it absolutely clear that its action in this 
regard was accompanied by determination to secure 
free access by British ships with innocent cargo to ports 
in the hands· of the Spanish Government. The rebels 
have taken advantage of the omission, as they did of 
the unaccountable failure of the Foreign Office to 
move in the matter of enforcement of the Foreign En­
listment Act until General O'Duffy's men had safely 
arrived at their destination. 1 

5· It is very difficult to see why Mr. Baldwin should 
insist so strongly on the .refusal of belligerent rights: 
Legally, everything now seems to point to the pro­
priety of concession. The rebels, recognized and aided 
by Germany and Italy, have certainly attained such 
a position that recognition would be internationally 
justifiable. The decidingissue should be British inter­
ests, especially in the field of shipping, and belligerent 
rights would place matters on a regular basis. Such 
recognition could not possibly be deemed intervention; 
no one has suggested that the non-intervention agree­
ment forbids that. 

6. Mr. Eden has consoled us with the belief that even 
if the rebels win, Spain will not remain subject to 
Italian control. This pleasing optimism is painfully 
reminiscent of the Inter-Departmental Committee's 
view that no vital British interests were involved in the 
acquisition by Italy of controlover Abyssinia. 2 Does 
it not occur to him that Signor Mussolini might not 
have much difficulty in persuading General Franco 

1 See no. 16, ante. The brigade returned after a singularly inglorious 
career in June, being the first unit to withdraw. 

2 Keith, Letters on Current Imperial and International Problems, 1935-6, 
pp. 162, 163. 
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that an ideal opportunity had arrived for securing the 
return to Spain ·ofGibraltar? Does Mr. Eden forget 
that rriany Spanish patriots do not share his view of 
the unquestioned right of Britain to hold that fortress,_ 
and . that they might perfectly well be willing to aid 
Italy to obtain control over the entrance to the Mediter­
ranean? He must have noted Italy's bidfor,.Egyptian­
friendship and Arab aid inJ1er,ambitions. 

/ -

-/tg. THE INTERNATIONAL SITUATION: BILBAO 
- - AND AFTER 

To the Editor ofTHE scOTSMAN, 25 June 1937~~ .. , 
General Franco's ·success at Bilbao ~tist doubtless 

have strengthened the readiness of Germany to work 
with Italy, but- the essential motive must surely be 
found in the clear negation by the Imperial Conference 
of any British concession to German territorial ambi­
tions, and the fact thatthis view is obviously; for differ­
ent but undoubtedly cogent reasons, supported by the 
various political parties in the United Kingdom. 

We musttherefore be definitely prepared for German 
hostility and willingness to s_trike at our interests in 
every quarter, and there is none so obvious as the 
u-ndermining_~qLQlJF~POsition,,.in,.the.J\f~.dit~!T~!?c~ItP by 
support of the Spanish insurgents.· General Franco has 
bee;n adrnirably.ca~d-ici · ~;;:_..th~~·r;;{i(;''- ;;'[_ Giqralta.-r in 

- sa¥ing.:, .. ~Gibraltar ceuld not be -the root ... cause~ofan 
ant-i-British policy in Spain. For England, Gibraltar 

~~as lost much o~its i~portance.' Itis.' in fa':t,.pei:~ectl~y 
· ~.Jear that a Nationalist Government In Spam, which IS 

s~ccessful with Italian and German support,, will ruin 
_ the 'British position in the -WesternMediterranean, and. 
do infinitely more harm to· Britain thanthe-.presence of 
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Germany in Tanganyika, which we are prepared to 
prevent even at the cost of hostilities. 

The obvious conclusion is that we must not permit 
Germany and Italy to violate the non-intervention 
agreement and to destroy with the aid of the insurgents 
the Valencia Government, for, if that takes place, 
Spanish policy will be enlisted in the support of two 

···Powers, both of them manifestly hostile. Wh~ther, 
however, our Government will make it clear to Ger­
many and Italy that it cannot acquiesce in their control 
of Spain, or will be satisfied with feeble protests and 
appeals, only time will show.1 But there is undoubtedly 
a widespread belief in Europe that Britain may safely 
be counted upon to gl.ve way rather than risk war, and 
a belief of that kind is always a dangerous thing. To 
escape immediate difficulties by surrendering vital 
positions is probably popular, but it is hardly states­
manlike. 

20. THE DU CE AGAINST BRITAIN 

To the Editor of THE SCOTSMAN, 2 July 1937 

I. Signor Mussolini's latest pronouncement should 
remove even the most obstinate delusion as to his 

1 The statement of Mr. Eden in the Commons on this date that Britain 
was seeking peace at almost any price, and the efforts of the Prime 
Minister to secure silence lest criticism annoy Herr Hitler and Signor 
Mussolini, suggest fundamental weakness, material and moral, in Britain, 
and must invite further aggression. It can only be presumed that the 
defences of the country are in a parlous condition; though on June 28 
Sir Thomas Inskip insisted on British preparedness, Army recruiting is 
bad. The response of Herr Hitler and Signor Mussolini to Mr. Chamber­
lain's conciliatory remarks indicates their confidence in the negligibility 
of Britain as an obstacle to their domination of the situation, and their 
congratulations to General Franco on the capture through the aid of 

ytheir arms of Bilbao and his replies show him as essentially an Italian 
protege. 
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hostility to Britain, manifested so dearlyjuJha,tp:ropa­
ganda in Palestineand,Arabia.to.which.l\1.r. .. ,Eden has 
been compelled, as statedin the Commons on June 28, 

....;:to take. strong exception.,J~is hostility is inevitable and 
~natural; he, desires for Italy control of~.the,,Mediterra­

ri'ean and security for--her-African- Empir,e.as-,welLas its 
ek:pansion. ; Britain in. the. Mediterranean,..,·in ... Egypt, 
and·in Palestine offers the.g.favest.obstacle,to.his,ambi­
tions, and to weaken her by obtaining controLover 
Spainthroughhis loyal ally General Franco is.per.fectly 
sound-taetics ... There is. nothing new in -Italian: im­
perialism: ih I 888 Lord SaJisbury deliberately used the 
British squadron to rescue Zanzibar from the 'cynical 
and arrogant injustice' of <Jrispi's policy, and in I 8go 
that great Conservative statesman effectively negatived 
the Italian project of invading Tripoli in time of com­
plete peace and without the shadow of an excuse. It 
was•-not u:r;ttil I9I I that Italy, having .b:db.~~<;t .. France 
by·,.the -promise of a free hand in Morocco, .. attacked 
Turkey, and started a train of events leading to the 
Great War .. 

2. One point made by &ignor Mussolini demands a 
British reply. It is categorically asserted that in August 
last Britain said that she had no· means of. stopping 
volunteers. Mr. Eden really ought to be asked whether 
this is true or not. In November and December last 
you were so good as to publish a number .of letters .in 
which I asked why no steps were being taken under the 
Foreign Enlistment Act, I87o, against the use ofBritish 
ports by General O'Duffy's brigade, and it was only in 
J amiary that the British Government took the step I 
had urged of calling attention.to the terms of the Act. 1 

Nor, when at long last a member of Parliament asked 
1 See no. r6, ante. 
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a question as to the case of the brigade, was Sir J. 
Simon's reply definite as to date. 

3· It is plainly admitted that the dispatch ofvoluri­
teers-so-called-to Spain proceeded until some time 
in February. . This confirms the strong view which I 
expressed in your columns at the time of the worthless­
ness of the accord with Italy on Dec~mber 3I on which 
Mr. Eden prided himself. 1 

4· We have done our best to conciliate Italy by 
breaking our obligations under Articles IO and I6 of 
the League Covenant; by taking the lead in the removal 
of sanctions; and by recognizing-in flat defiance of the 
Covenant and of the resolution of the League Assembly 

·of March I I, I932-the Italian Government as the 
Government de facto of Ethiopia with all the powers of 
a Government de jure. I confess I feel some difficulty in 
reconciling with national honour this disregard of our 
duty 'not to recognize any situation ... which may be 
brought about by means contrary to the Covenant of 

' the League ofNations or to the Pact ofParis'. I do not, 
however, know that we can do anything further. For­
mally to recognize the annexation of Ethiopia would 
involve His Majesty's personal action in a flagrant 
international wrong. We cannot admit that our interest 
in the Mediterranean is secondary or weaken our hold 
on Egypt or Palestine,2 though His Majesty's Official 
Coronation Programme went so far as to disclaim any 
interest in the Sudan.3 

1 See no. I7, ante. 
2 The appearance of the Royal Commission's Report affords conclu-

. sive justification for the criticisms of the incompatibility of the pledges 
to the Arabs and the Jews urged in Keith, Letters on Imperial Relations, 
I g I 6-35, pp. 3 I g, 320; Letters on Currertt Imperial and International Problems, 
1935-6, pp. IOI-Ig, 222. The solution of partition is a complete admis­
sion of utter failure, but must be deemed the only way of not perpetrating 
even graver injustice. 3 See no. 3, ante. 
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5· Germany in. my opinion has far better reason for 

resentment of our insistence on keeping our conquests, 
and common sense still seems to me to dictate concilia­
tion of that Power on condition that she abandons 
territorial aims in Europe .and aid to General Franco, 
which Herr Hit.ler is patently according in revenge for 
our refusal to consider his colonial claims. Butfjf we 

· c,anl}_ot make any concession, then-.at.leastJ hope ~<We 
shall.not be. guilty of the folly of allowing. Spain to .r 
become. a ~deperidency;"of,I taly. 

'21. MR. EDEN AND THE RECOGNITION OF 
BELLIGERENCY 

To the Edito~ ojTHE scoTSMAN, 15 ]uly1937 
I. The chief merit, it may be held, of the British 

proposal of conditional recognition of belligerency in 
Spain is that it would prevent a recurrence of the scene 
of yesterday, when Conservative members of Parlia­
ment cheered the announcement of the capture in · 
territorial waters of a British ship proceeding to a port 
in the hands of the Spanish ·Government, recognized 
as a friendly Government by the King. The position of 
General Franco's forces at present is that of pirates 
jure gentium, and that Conservative members, whatever 
their religious feelings, should exult in the capture of a 
British ship by pirates is singularly un-English. The · 
discredit of the scene was added to by the failure of 
Mr. Duff Cooper forthwith to make it clear that these 
piratical vessels would not be allowed to attack British 
ships, lawfully in Spanish territorial waters, from the· 
high seas .. 

2. It does not appear to be realized that these B~itish 
·ships are offending. neither international nor British 
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law. They are engaged in wholly lawful and profitable 
occupations, in accordance with the honourable tradi­
tions of enterprise which have created so much of 
British wealth. If the British Government disapproves 
their exercise of legal rights, it has an overwhelming 
majority in Parliament and can forbid their action. 
The absurdity of Mr. Duff Cooper's position is accen­
tuated by the fact that he stated that we reserved the 
right to demand reparations if any wrong were done 
to British subjects. The spectacle of asking pirates who 
have no international status for redress, and the whole 
contention that territorial waters and the mainland are 
the same thing, prove that Mr. Duff Cooper is indeed 
unable to give any legal opinion. 

3· In your issue of August 24, I 936,1 I pointed out 
the case for belligerent rights being accorded, and 
called attention to the Italian proposal to prevent, as 
required under such recognition, the supply of arms 
and aeroplanes and the enlistment of volunteers. Would 
it not have been better then to accept belligerency? 
Have we gained anything by preferring the non­
intervention agreement, a new idea in international 
law, which has been shamelessly violated? It is per­
fectly true that insurgents never have a right to recogni­
tion, as some Conservative members of Parliament 
think, but even in August General Franco was qualified 
to be recognized if British interests dictated. Whether 
now withdrawal of volunteers is possible, no one, I 
suppose, can really say, and the British Government 
has by its proposal virtually bound itself not to recognize 
belligerency except on conditions of withdrawal. These 
are th~ difficulties into which Governments fall when 

. they depart from the recognized rules oflaw. 
1 See no. 12, ante. 
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4· Ge~neral Franco has J<?st no. time in p1<1Jgng good 
his .. statenient, onwhich I commentedin.ypur.issue of 
June 26,1 that 'Fo.r Engla,t;:tci.Gibralta,r:.h.<l!t.l.ost"mu,c:hof 
its .. importanc€~.~He has violated the long understand-. . 

ing, faithfully observed by Spain even in the war with . 
· the United States, that batteries shall not be mounted 
to command Gibraltar. No one can pretend that his . 

. action is.directed againstthe Government ofValencia. 
It is simply :a m~nace, like his threat .of commerdal 

"""discrimination,2 and it indicates clearly how ... da,pg~rous 
Awill.be our positioninJhe.Mediter,raneanif,.heAand his 

:Ratron, Signot Mussolini,.secure.final.controLofSpain. 
lit is-gratifying to npte that even the Right in.:Fn:mce is 
~ow aliye.to :the fatal resuit of allowing.It~ly to domi­
nate the Mediterranean and sever 'France's connexions 
with her supply of man-power in:NorthAfrica. 

22. THE REFUSAL TO PROTECT BRITISH 
SHIPPING . 

To the Editor of THE scoT~,MAN, 16 July 1937 
With all deference to the kindly explanation sug­

gested by yo:ur. Parliamentary correspondent, I· fear 
that, like Sir Archibald Sinclair, and the htte Mr. 
Joseph Chamberlain, I can. find no excuse for 'loud 
laughter' at a national humiliation,~ 

The hal tin~ phrases of Mr. Duff Cooper, 'A foreign 
ship has not fired at a British ship', and of the Civil 
Lord, 'This ship was not atfacked. She was. brought 
to', cannot conceal the facts. The Molton ·while close · 
to land was compelled to surrender to ·the Almi~a,rt,te · 
Cervera by warning shells, and to proc:eed to .an 1m:- .. 

1 Seeno. 1g,ante.. , ~.~. 
~ On July 6 General Franco had demanded recognition oh pain o£ 

economic hostility. German support had been encouraged by assurances. 
or' access to iron ores from Bilbao. · · 

N 
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known destination. The insurgent warship was ten 
~ miles off ~hore, and H.M.S. Royal Oak was present. 
:,The spectcitle of a British warship placidly contemplat­

ing the piratical seizure of a British vessel, proceeding 
to a friendly port to evacuate refugees, is unparalleled 

. in the long and glorious history of the navy, and is 
deeply humiliating. 1 

When the British Government announced that it 
would protect British shipping on the high seas but not 
in territorial waters, it was clearly understood that it 
meant that it would not send British warships into 
territorial waters or fram the high seas attack insurgent 
vessels which in territorial waters were operating 
against British merchant vessels. No one would have 
believed that the British Government contemplated 
allowing insurgent vessels to shell British ships from the 
high seas. We must now understand that this is the 
case, and that a further inroad has been deliberately 
made on normal rights, and one which, in view of the 
steady increase in the range of artillery, is of the most 
dangerous type. 

The whole episode illustrates the lack of wisdom 
shown in departing from the established rules of inter­

/national law in favour of the non-intervention agree­
. ment. To claim that it has prevented war is to ignore 
· the fact that neither Italy nor Germany is at present 

prepared for hostilities on a European scale, and that the 
true reason for the maintenance of peace lies therein. 

1 The most singular feature of modern England is the conversion of 
Conservatives to pacifism 'at almost any price', to discouragement of 
enterprise, and to assertion of reluctance to go to war which, as Viscount 
Cecil has insisted, gravely increases the risks of war induced by foreign 
beliefthatBritain will never fight. Labour has been aroused to the folly 
of this position, but is hampered by its former ideals, still cherished by 
Lord Ponsonby and Mr. Lansbury. 
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23. THE SURRENDER OF BRITISH MARITIME 
RIGHTS AND THE PEACE TERMS OF GERMANY 

AND ITALY 
18 September 1937 . 

......... ' 

\_ Xh~~NY,Q!l~Jl&.Jll?;~rnE.!!ts have been,necessitated by f 
tfie-folly--of -repeated surrender of"'British~.,maritime 
right~.·- We acquiesced (1) in the capture of British 
vessels by insurgent warships operating in territorial 
waters; (2) intheir use of force 'from the high seas to 
compel surrender of British ships in territorial waters; 
and (3) in the control in transit through the high seas 
of vessels thus captured._ To defend the first concession 
under the Non-Intervention Agreement was possible; 
the other two ·were inexcusable. No wonder that the 
insurgents proceeded to wholesale use of aircraft and 
submarines to attack British and other vessels on the 
high seas with complete indifference to the restrictions 
of the rule of international law, ·formally asserted for 
submarines by the protocol of London ofNovemher 6, 
1936, which demands that the crew of merchant ships 
must be placed in safety before they are sunk by 
belligerents. 

When British ships were. assailed a~d captured on 
the high seas; and when H.M.S. Havockwas narrowly 
missed by· a torpedo~ the normal British reply would 
have been a· blockade of the ports in the hands of the 
insurgents until they abandoned. their attacks. The 
Nyon Arrangements place on Britain and France the 
burden of an elaborate patrol, though they empower 
them. to attack piratical vessels disregarding the rules 
of war, if caught in the act or immediately thereafter. 
B11t, despite the assertion that belligerent rights are not 

. a'Ccorded, Italy has stressed as virtual proof of admis­
sion ofb~ll:ig\_rencythefact that Spanish governmental 

~ -~t· P}f~.. N ~. 
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vessels are denied protection, and that no right 
of action is conceded against ships which obey the 
rules of war. It seems at least urgently necessary for the 
Briti$h Government to make it clear that its ships are 
instructed to destroy any insurgent vessel which attacks, 
even according to rule, British ships on the high seas. 
Insurgents, while unrecognized, are pirates pure and 
simple. 

Still, ~yon suggests that Britain is realizing that the 
peace terms of the Dictators are too onerous for accep­
tance. (I) Italy demands recognition of the conquest 
of Ethiopia and relies on Mr. Chamberlain to com­
plete the destruction of that power which he carried so 
far by the cessation of sanctions. This means, failing 
amendment of the Covenant, deliberate repudiation of 
Article I o and of the binding force of international 
law. Is Britain prepared to act so dishonourably? 
(2) Italy and Germany demand recognition of General 
Franco and acquiescence in their grant of aid to him 
to destroy the legitimate Government ofSpain. General 
Franco has already broken the rule that no batteries 
should be erected. which might possibly menace Gib-

,..---raltar, and has made it clear that he expects its cession. 
1 ·.Are we prepared to see Italy with her client state, 

Spain, dominant in the Mediterranean and to concede 
the Duce's claim that that sea is to Italy vita, to us and 
to France mere via? 

Mr. Chamberlain's eagerness to re-establish cordial 
relations with Italy has so far merely elicited fresh 
Italian demands, and now the Duce's deliberate ad­
herence to Herr Hitler's demand for the restoration of 
the German colonies. Does this not suggest that Britain 
would do better in seeking to prevent the dangerous 
alliance of Germany and Italy by meeting fairly 



FOREIGN AFFAIRS . 181 

German claims ratheL.than. by Jy.:r::tli~L,~9U.GS;~sim!lLJO 
Iialian . .intransig.ence? .. Mr. te Water, -by a calculated 
indiscretion, has suggested a conference . to ~iscuss 
German claims, and Herr Hitler. has once more dis­
claimed naval rivalry ·and any desire to create naval 
bases. Is Britain to imitate the action of France, 1 

whose. intran.sigence destroyed the German offer of 
limited rearmament on December 18, 1933, and ren­
dered ineyitable Germany's repudiation of the Treaty 
ofVersailles?· Is Britain to be the one Power to retain 
undiminished the spolia belli, and to refi1se any contri­
bution to European appeasement? If she makes a fair 
offer to Germany in return for her renunciation of her 
hostility to Spain and her co-operation with the Western 
Powers in a just settlement of difficulties in Europe, 
and it is refused, then on Germany will rest the re-
sponsibility which now falls on Britain. · 

Without some adjustment of the colonial issue, peace, 
Herr Hitler assures us, cannot settle 6n Europe, not, 
it may be added, will-grave friction cease among the. 
Nazis of South-West Africa who have not forgotten 
General Hertzog's assurance that it would rest with 
them in due course to decide their political future, 
General Smuts:s repeated demands for the revision of 
t~e Treaty ofVersailles, and Mr. Pirow's effusive wel­
come of the return of Germany to Africa. We cannot 
expect Germany to be satisfied with the Cameroons 
arid Togolan,d,, but other readjustments are possible, · 
and RGl3tJJ,gal-:-:now an .ally. of .. Germany-::-is .. pat~ntly 
incapable of.development'"ef:.:her,,.,.tenritories. 

1 Pari. Pap. Cmd. 4559· 
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24. ARAB RIGHTS IN PALESTINE 

r8 September I937 
The Arab case against partition deserves fairer treat­

ment than it has been accorded. (I) All the efforts of 
Jewish apologists failed to convince the Royal Com­
mission, no friend of the Arabs, that the British pledges 
excluded Palestine. The latest protagonist of the Jew­
ish cause, Mr. C. Asquith, is compelled to admit that 
Britain did first promise Transjordan to the Arabs, and 
then to the Jews. In face of this admitted bad faith, 
can any Arab be expected to accept Sir H. McMahon's 
claim that his letter of October 24, I9I5, was intended 
to reserve Palestine, and that the Emir Husein so 
understood it? The latter statement contradicts far 
better evidence, and it is clear that, if it was intended 
to exclude Palestine, good faith demanded that it 
should be done in plain words. ( 2) The mandate was 
utterly inconsistent with the declaration ofN ovember 7, 
19 I 8, promising enfranchisement and the establish­
ment of national governments based on the free choice 
of the people. (3) The inconsistency was asserted by a 
decisive majority by the House of Lords, despite all 
governmental efforts, in June 1922.1 (4) The Jews, in 
their tentative willingness to accept partition, demand 
control of the Negeb and western Jerusalem, claims 
which even so convinced a Zionist as Mr. Ormsby Gore 
dare not support. 

Yet the Arabs should remember that right is in­
sufficient protection, as Ethiopia learned at bitter cost, 
and that, despite the military and political folly of 
locking up troops in Palestine when we are driven to 
the lowering of conditions of recruiting and the deple-

1 Keith, Letters on Current Imperial and International problems, 1935-6, 
pp. Ior-r8. 
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tion of the reserve by inviting re-enlistment, Britain, 
which has given pledges-however wrongly-to the 
Jews,· might feel bound to enforce the mandate by 
martial law under the Orders in Council of 1931-7, 
which confer on the executive the most dangerous 
plenitude of power and forbid judicial control in a 
manner which at one time would have raised vehement 
protests from lovers of the rule oflaw. They would do 
well to concentrate their efforts on sec]lring just boun­
daries; the grant from the Jewish State and Britain of 
resources to develop the unfertile lands assigned to 
them; and.protection for their fellowcountrymen com­
mitted _to the doubtful"m@rdes,of,.the.Je:wish. State. 

25. TWO QUESTIONS FOR MR. EDEN 

To the Editor ofTHE scOTSMAN, 21 September 1937. 
Two questions to Mr. Eden are suggested by the 

reports. in your'issue of to-day. · 
(I) Does he expect Germans to credit his assertion 

that war can confer no permanent benefit on the nation 
that wins, when they see Britain and the Dominions 
in control of over 87o,ooo square miles of territories 
won in the last war, not a foot of which are they willing 
to surrender? Offers to discuss raw-material supplies 
for Germany are worthless, as Mr. Eden is perfectly 
well aware. 

(2) Why does he instruct Mr. Howe to declare that 
the Japanese Government must be held responsible if 
any Britons are killed or British property damaged as 
the result ofaerial attacks on Nanking? Does he really 
believe that he could present a tenable case under 
i~ternationallaw for any demands for compensation, 
or that he would ever obtain compensation from 
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Japan? Common sense and humanity alike demand 
that the clearest warning be given to British subjects 
that they stay in Nanking at their own risk. The 
action of the United States in the withdrawal of its 
citizens from imminent danger should be commended. 
and it is a matter for very serious consideration whether 
the personnel of the British embassy and their depen­
dants should be required to run grave risks. 1 

1 Japan's action is clearly within the rules of existing international 
law; Wheaton, International Law (ed. Keith), ii. 904, 905. 
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131, 134, 142, q8, 154, 18o; atti­
tude to British representatives 
there, 129, 130; cession of Juba~ 
land to;14 7; consistent faithlessness 
to treaties, 140; hostility to Britain 
in Mediterranean, 130, .141, I71, 
172;-4, I 8o; invades .Turkish terri­
tory, 140, 173; massacres by, 133; 
recognizes and supports Spanish 
insurgents under cover of Non­
Intervention Agreement, I57, 158, 
166, 167, 170, 171, 172, 179, 18o; 
sanctions against, 27, 46, 47, 134, 
141, 145, 158, I62, 18o; Union of 
South Mrica and, 145, ~46. 

Jahawarlal Nehru, I I3. 
James II, 3, 7· . 

·Japan, British .relations with, 130, 
131, 150; in respect .of bombing of 

·Nanking, 183, 184; Burma treaty 
with, q7; Germany and, 143; hos­
tility of Australia to, 143, 150; of 
Canada, 143, 150. 

Jews and Palestine, 174 n. 2, !82, 183. 
Jubaland, ceded to Italy, 147. 
Judicial. Committee Act, 1833,.6 n. I, 

25; see Privy Council. 
Judiciary; duty to carry out Constitu­

tion, difficulties as to, in Irish Free 
State, 57, 58; and Eire, 71, 72; 
may not interfere with martial law . 
in Palestine, 183 •. 
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Kamerun, case of, I56. 
Kellogg Pact, •Ig28, I3I, I34, I4I, 

I74· 
Kenya, settlers opposed to trusteeship 

for natives, 87 n. I. -
King, H.M. the, difficulties of position 

of, in case of divergence of views of 
Governments, 36, 37, 8g; position 
of, in Eire, 63, 64; in Irish Free 
State, 53-7; in the Empire, 35-40; 
relations of, to Prime Minister, 6, 
4I-5; see also Abdication, Corona­
tion Oath, Divi~ibility of Crown, 
Regency Act, I937· 

Kingdoms, Dominions as distinct, I 2 
n. I, 23, 29, 78, So, 8I, 94, I47i 
title of, for Dominions, 35, g6. 

Labour Conventions under League 
Organization, Canada cannot en­
force certain, I23, I24· 

-party in Britain, 27, 87 n. 3, I37, 
I 58, I6I n. I, I78 n. I; in Common­
wealth of Australia, 97 n. I, I45• 
ISO. 

Land annuities, Irish, 55, 6I. 
Lansbury, G., I40 n. I, I78 n. I. 
Lapointe, E., I26. 
Laval, P., betrays Ethiopia, I40, I4I. 
Law, disregard of, as to Coronation 

Oath, 21-31, r68; enforcement of 
Foreign Enlistment Act, I87o, 
I6o-7; see also International law. 

-officers, 25, 88, r 65 n. r. 
Leader of Opposition, salary for, 48. 
League of Nations, attempt to revive 

authority of, by economic activity, 
140 n. I; Burma and, I I 7; Domi­
nions and, I44-6; fails to aid 
Ethiopia, I33, I4o; Manchuria, 
I4o; Spain, I33i influence of, 
destroyed by French and British 
action, I4I, I42, I44, I45i see also 
Permanent Mandates Commission. 

-Nations Assembly, resolution of 
I93~ c;m recognitiop! I40, I74i 
Ethwpran representatron on, i3I, 
132. 

-Nations Council, I46. 
-NationsCovenant,49, I52;Art. Io, 

132, 133, I59, I74i Art. I6, I4I, 
I44, I74i Art. Ig, I38; Art. 22, 84, 
I47· 

Liberty, suppression of, in Eire, 70, 
72; in Northern Ireland, 63; in 
Palestine, I83; in United Kingdom, 
I 58. 

Linlithgow, Marquis of, Viceroy, I 1 I, 
I I2. 

Little Entente, g6. 
Locarno Pact, I925, I5I· 
Lome, Marquis of, 4, 5· 
Lothian, Marquis of, 109, I40 n. 1. 

Lyons, J. A., I 52, 153, 154· 

MacDonald, J. R., neglects defence, 
I40· 

- M., 44, 59, 6o, 87. 
Macdonald, Sir J., 35, g6. 
Mackenzie King, W. L., 97 n. I, I26, 

I49> I52, I53· 
McMahon, Sir H., I82. 
Malan, Dr. D. F., 77· 
Manchukuo, recognition of, I30, I 54 

n. I. • 
Manchuria, League failure as to, 

qo. 
Mandate from electors, 45, 48, 49· 
Mandated territories, former German 

colonies, German claim to, I35, 
137-9, I46-g; views of Dominions 
as to, I5I, I52, I54, I55· 

Mandatory system, character of, I46, 
I47i proposal to apply to British 
colonies, &c., I37, I38. 

Mander, G. le M., M.P., 17, 20, 22, 
I6o n. I, I65 n. I. 

Maritime rights, see High seas. 
Marriage, of children, &c., of King, 4; 

of King, 3-7; intermarriage of Euro­
peans and Indians, I I 8--20. 

Mary, Princess Royal, 45· 
-Queen, 5· 
Mediterranean, agreement with Italy 

as to status quo in, 136, I67, I68, 
I74i menace to Britain from Italy 
in, 130, I37• I41, I55, I7I, I72, 
174· I8o. 

Menzies, R. G., 97 n. I, g8. 
Mexico, supports Ethiopia, I34· 
Ministers, -in Eire, 68, 6g, 72, 73; in 

India, 107-I2; in United King­
dom, salaries of, 48; see also Prime 
Minister. 

Missionaries, British, in Ethiopia, 
Italian hostility to, I34, I35· 

Molton, capture of, 177, 178. 
Montreux Conference, I937, on 

Egypt (Cmd. 549I), 135. 
-Convention, 1936, as to Straits, 

I5I· 
Moroccan native forces used against 

Europeans by rebels, 142, I6o, 168. 
Munitions withheld from Ethiopia, 

I59i Spain, 159, 163, I66, I7o. 
Mussolini, B., hostile to Britain as 

regards Ethiopia and Spain, 46, 
I32, I34--6, I4I, I72-4, I77, I80. 
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Nanking, air raids on, ·183, 184. 
Natal Provincial Council, protests 

against tampering with British 
·nationality, 93, 94, 98. 

National Congress in India, 107, 112, 
II3, I 14. 

-Defence contribution, not discussed 
iri Cabinet, 4 7. . 

Nationalists, in· Union of South 
Affica, 89, 93, 94· 

Nationality, see British and Dominion 
Nationality; in Mandated terri-

. tories, 146. . 
Native policy in South Africa, 86-9; 
· opposed to British doctrine of trus-

teeship, 79· , 
- Representatfve Council, Union of 

South Africa, 87. . 
-Territories of South Africa, Union 

.claim to, 79, 8o, 81, 85-9. 
Naval protection of Domi~ons, 82, 

·83, 89; ofBurma,.II7, 118; Com­
monwealth of Australia, co-opera­
tion in, "~45· 

Neutrality, British, in Spanish war, 
i57, 158, 16o; duties of, 157, 158; 
position of neutrals in war area, 
!83, !84. 

·-in British war, right of, claimed by 
Irish Free State, 56, 57, 64, 83, 96, 
146; by Union of South Africa, 13, 
23, 83, 84, 85, 96, 97 n. I, 146, 150, 
151; not by Canada or Australia, 
96, 97 n. I j secession implied in, 
97 n. I. 

New Commonwealth movement, 140 
n. I.· . I 

New Hebrides, condominium," 136. 
New Zealand, accepts abdication of 

Edward VIII, 9; bound by Re• 
gericy Act, 1937, 1-3, 20; Gover­
nor's relation. to Ministers in, 1 12; 
nationality in, 98, 101; ·neutrality 
not claimed by, 96; Statute of 
Westminster not in force in, 24; 
urges co-operation in defence, 1 52; 
views of, on foreign affairs, 145, 
150, 152-4; on sanctions, 162; 
without power to legislate on suc­
cession, 10; or regency; 14. · 

Newfoundland, bound by abdication 
of Edward VIII, 9, 10; by Regency 
Act, 1937, 15; failure of executive 
safeguards in, 107; no distinct 
nationality in, 98; status of Do­
minion in abeyance since 1934, 
98. 

Non-combatants, aerial bombing of, 
133, 168 n. 1, 183; massacres of, in 

Ethiopia and Spain, 133, 142, 168 
& I. ~ , 

Non-intervention m Spain, policy of 
agreement for, 142, 157, 158, 159> 
161,. 164, 165, 166, 169, 170, 176, 
178, 179, 180. 

Northern Ireland, no established 
Church in, 27; relations of, to Irish 
Free State and Eire, 22 n • . 2, 59, 
6o, 65, 150. 

Nyon arrangements, 14-17 Septem­
ber,. 1937, 179. 

Occupied territory, position of neu­
tral diplomatic and consular repre­
sentatives in, 129, 130, 

O'Duffy, General, .and Irish Brigade, 
: 160, 163, 165, 170, 173• 
Oil sanction, grave error of non­

application of, against Italy, 134· 
Oireachtas, of Eire, 67, 68. 
Order in CounCil, procedure by, to 

avoid Parliamentary control, 27, 
46, 158; not followed in 1936-7, 
158; to enforce martial law, 183. 

Ottawa agreements, dangerous fric­
tion over, 81. 

Oxford and Asquith; Earl of, 41; 66. 

· Pacific regional understanding, pro­
posal for, 154· 

Palestine, mandat.e for, 147, 174 n. 2; 
Italian propaganda in, 1 73; martial 
law in, 183; partition proposed for, 
!82, !83. ' 

Papist, King may not be, or marry a, 
3· 6. 

'Peace at almost any price'; Mr. 
Eden's policy of, 135, 172 n. I, 

178 n. 1. 
Peerage, cannot be surrendered, 7; 

prerogative controlled. by Prime 
Minister, 43, 44· · 

Permanent Mandates Commission, 
146; denies sovereignty of manda-
tory, 84. · · · 

Petitions to King, 39· 
Pirow, 0., 82, 83, 84, 85, 87, 89, 147, 

152, 154, 181. . 
Poison gas, Italian violation ofcon-

vention of 1925 by use of, 131, 141. 
Poland, 1 33, 1 34· 
Portugal, colonies of, 138, 139, 181. 
Prerogative, Mr. Baldwin's use of, 27, 

41-5; relation of, to statute, 21; ·in 
Dominions, exercise of external by 
· Governors"General, 97. 

:President of Eire, 6s-8, 69, 71. 
Prime Minister, of Canada, 41, 42; 
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of Eire, 65, 66, 68, 6g; of United 
Kingdom, to take charge of Domi­
nion business, 95; position of, 41-
9; relation to King in marriage 
issue, 6; successor suggested by Mr. 
Baldwin, 43· 

Prince Consort, Albert, 5· 
Privy CounCil, proposed references to, 

6 n. 1, 25, 26; see also Appeal. 
Proportional representation, 70, 72 n. 
Protectorates, allegiance of chiefs in, 

38. 
Protestant Reformed Religion, illegal 

restriction of royal duty to main­
tain, 25. 

Protocol of London, 1 gg6, on use of 
submarines, I 79· 

Queen Consort, 5, 6, 7· 

Racial inequality, adopted as prin­
ciple in Union, 79, 86-g; applied 
to Indians, 1 1 g, 1 20; to be avoided 
in Burma, u8. 

- prejudice against Japan, 150. 
Rankeillour, Lord, 19. 
Recognition, of belligerency of insur­

gents never essential, 155-7, 176; 
of Confederate States, 155, 156; not 
of Cuban rebels, 164, 165; Spanish 
rebels, 155-7, 163, 168-7o, 175, 
176; of conquest of Ethiopia, illegal 
and dishonourable, 129, 130, 132, 
133, 159, 174, 18o; of Italian Go­
vernment de facto, 132, 133, 174; 
de jure, 180; of Franco's Govern­
ment de jure by Germany and Italy, 
142, 167 n. I; demanded from 
Britain, 177 n. 2, 18o; proposed in 
Irish Free State, 167 n. 1. 

Reference of Bills to people in Eire, 
66, 67; to Supreme Court, 66, 71. 

Referendum on constitutional change 
in Eire, 71, 72. · 

Regency Act, 1937, 13-21, 27, 43, 46, 
59. 67. 

Remission of taxes without Parlia­
mentary authority; 25. 

Republicans in Empire, 22 n. 2, 64, 82. 
Repudiation of treaty obligations, g6, 

141, 142, 144· 145. 148. 
Resignation of Ministers in Eire, 66; 

in India, II 1, 112. 
Responsible government, 107-12; 

minority ministries inconsistent 
with, 108. 

Revision of treaties, negatived by 
Britain, 138, 139, 142, 143, 148, 
149. 154. 155· !80, !81. 

Rhodes, Cecil, 87. 
Rhodesia, Southern, does not join 

Union, 86; represented at Imperial 
Conference, 1937, 115, I 18. · 

Rinfret, F., 97 n. I. 

Roman Catholic Church favours 
Spanish insurgents, 37, 142, 16o; 
Franco promises concordat to, 142; 
special position of, in Eire, 65. 

Rose-Innes, Sir J., 87. 
Royal and Parliamentary Titles Act, 

1927, 24· 
- Executive Functions and Seals 

Act, 1934, Union of South Mrica., 
88. 

- Highness, style of, w n. I, 44, 45· 
- Marriage Act, 1772, affec:s royal 

family, 4· 
Runciman, \V., Viscount, 43, 46, 160, 

!61. 
Russia, German hostility to, 143, 167; 

relations of, with Spain, 166, 167; 
with United Kingdom, 140; ships 
of, attacked, 142. 

Safeguards, for Constitution in powers 
of Governor-General destroyed by 
Imperial Conference, 1930, 54; re­
·stored in Eire, 54, 65-7; in India, 
incompatible with responsible gov­
ernment, 107, 108. 

Salisbury, Marquis of, I 73· 
Sanctions, under League Covenant: 

against Italy, 47, 134, 141, 145, 
162, 18o; proposed automatic, 146; 
proposed elimination of, I 53; use of 
Orders in Council to enforce, 27, 
46, 158. 

Sarawak, 136. 
Savage, M. ]., 152. 
'Scandalous piece of international 

fraud', Gen. Hertzog's view of 
annexation of South-West Mrica, 
87 n. 2. · 

Scotland, legality of marriage of 
Indians and Europeans in, 118, 
ng. . 

Secession, right of, asserted by Irish 
Free State, 62, 64, g6; by Union of 
South Mrica, 23, 65, 88, g6, 99 n. 1, 

100 n. 1, 150, 151. 
Senate in Eire, 56, 66, 67, 68, 6g. 
Shaw, G. B., double nationality of, 58. 
Simon, Sir J. A., criticized, on Coro~ 

nation Oath, 21-31; on Regency 
Bill, 13-21; defends National De­
fence Contribution, 47; fails to en­
force Foreign Enlistment Act, 165 
n. 1, 174. 
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Simon Commission on India, zo8, 

wg. , 
Simonstowil, Union obligation to de-

fend, 82, 83, 147. · 
Sinclair, Sir A., M.P., 177. 
Smuts, General Jan C., criticized,, 

28-31, 62, 78, 87, 147, r8r. 
Somaliland, proposed cession of part 

of, 42. . 
Somervell, Sir D. B., Attorney-Gene­

ral, criticized, 20, ·22, 25, . 163, 
!65 n. I. .. • . 

South Africa Act, rgog, So, 86, 88. 
~outh-West Africa, 84, 85, 87, 148, 

r8r. · 
Sovereignty ofSJrown, denied to man­

datOJY, 84; over Sudan renounced, 
135, 136, I 74• . 

Spain, armaments refusea to, 142, 
rsg; contemplates blockade, rs6, 
157; see Non-Intervention. 

Spanish insurgents, at present pirates, 
attack .British ships, 142, 159, r6o, 
r68-7o, 175-So; recognition of bel­
ligerency of, ISS-7. I6s, I68-7o, 
175, I76; as government de jure, 
142, 170, I8o; useless demands for 
reparations from, I6g n. I, I76. 

Special responsibilities of Governors 
in India, I07-I2. 

States ofinternationallaw,Dominions 
as, 94-7. 

Status of the Union Act, I9:34• g, 10, 
12, 25, So, 81, 88, wo iz. z. 

Statute of Westminster, 1931, 8, g, 
IO, 14, 24, 25, 53· 59, 62, n, Br, 86, 
126; S. 3, !00 n. I; S. 7, L}, 20. 

Subjects of the King, 94; of Great 
Britain, roo, Ior.· 

Submarine attacks by insurgents, I 79· 
Subsidy to Italian steamers, Union of 

South Africa; I45, 146; 
Succession to the throne, Dominions 

and, g, 62. 
Sudan, .surrender • of British sove­

reignty over, 135-7, I74· 
Suez Canal, 137 n. I. 

Tanaiste, Deputy Prime Minister in 
Eire, 67. · 

Tanganyika, 147, 151. 
Taoiseach, Prime. Minister .in Eire, 

65, 66, 67, 68. 
Territorial waters; three-mile limit of, 

r6g n. I. . . 

Territories of the Crown, in Official 
Coronation Programme, 1•35, i 36, 

. 174· 
te Water, C. T., 181. 

Thomas,J. H., 88. 
Tran~jordan, 182. 
Treaties, as part oflawin Eire, 69; 

Canadian legislative power as to, 
123, 124; effect of multilateral, ros; 
power of Dominions to make,. 13, 
97; in Eire; 64; righ,t ofDominion 
nationals to advantages of British 
or Dominion treaties, 101-4; sub­
ject to ·repudiation if made under 
coercion, 96; see also International 
law. 

Treaty between Britain·, and Egypt; 
1936, 136; and Ireland, 1921, 53, 
sB, 6r, 64, 96. . 

-of Paris, I 928, for Renunciation of 
· War, violated by Italy, 131, 134, 

141, I74• 
-Peace Act, rgrg, 27, 46, I 58. 
-Rio de Janeiro, 1933; .violated by 

Italy, 131, I4L 
-Versailles, 1919, 123, 141; ·144, 

!8!. 
Turkey, wantonly attacked by Italy, 

140, 173· 

Union Nationality and Flags Act, 
1927, 94· . 

- of South Africa, accepts abdication 
of Edward VIII, g, ro, 12, 19, 23, 
29; doctrine of nationality, s8, 
n-g, 85, 93. g8-I04, ISI; of neu­
trality, rs, · 23, 83, 84; Bs, g6, 97 
n. I, 146, 150, r5r; plenitude of 
legislative power, u, 72; .relation 
of, to Regency Act, 1937, 1·3, 14, 
19, 20; to Statute of Westminster, 
I 4, 24; views of, on foreign affairs, 
145· !46, 147. ISO, 152-5; :on Ger­
man colonial claims, 151, 152, 154', 

. rss, 18!; on sanctions, 145, !62; 
see also Native Territories. 

United Kingdom, asserts principle of 
British nationality and protection 
of ·all, including Dominion, natio­
nals, 101, u'>s, 104; gives pledges 
to Belgium, 139; to France,. 139, 
rss; isolation impossible for, 151; 
violates obligations under League 
Covenant, 131, 132., 141, 142, 144, 
174, 180; see also Ethiopia, Foreign 
policy, High seas, · Non-interven­
tion. 

-States, 145, 150,. 154 n. r, 155, 
rs6, 184; indissoluble character of 
constitution of, 62. 

Unity ·of Commonwealth, in diplo­
matic . and consular assistance, 
!01-4· 
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Valencia. Government, 172, 177; see 

Spain. 
Victoria, Queen, 4, 35, 40. 
Volunteers for Spain to aid rebels, 

British failure to stop, I 62-7, 168, 
170, 173; Italian bad faith as to, 134, 
17 4; proposed withdrawal of, I 76. 

Wales, no established Church in, 27. 
'Walk out of the Commonwealth at 

any moment without notice even', 
General Hertzog's claim of right to, 
Bs. 

War, power to declare, for Irish Free 
State and Eire, 56, 57, 6g; for 

Union ofBoutl! Mrica, I3; risk of, 
increased by reluctance togo to; I78. 

'White Australia' policy, I45, I 5o. 
Wilson, President; I47· 
Windsor, Duchess of,·refused style of 

Royal Highness, ·6 n. I, 44; 45· · 
-,Duke of, 6 n. I; see.Abdication of 

Edward VIII. ' . 
. . 

York, Duke .of. (George V), 35; 
(Georg~ VI), 8, 

Zanzibar, rescued from Italy, I73.' 
Zetland, Marqui~ of, Iog, I IO, I 12 · 

n. 2. · · 

• 
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