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ow, Therefore, I, John &IJOTd Sankey, Liord, High Chancellor
ppoint The. Right Fonourable Sir Tieslie
“hairman of the. sald Oomlmttee

Dated. the 2nd day of May, 1981.
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Committee on Ministers’ Powers.

To the Rt. “Hon. VIScOUNT SANKEY, G.B.H.,

ord High Chancellor of Great Britain.
o i

REPORT.

SECTION I.—INTRODUCTORY.

Appointment, &c.

1. We were appointed by your Lordship’s minutes of the 80th
October, 1929, and 7th November, 1929, to consider the powers
exercised by or under the direction of (or by persons or bodies
appointed. specially by) Ministers.of the, Crown by, way of (a) dele-
gated legislation..and (b). judicial. or-quasi-judicial .decision,and to
‘report what safeguards are desirable. or necessary.. to. secure. the
‘constitutional principles:of the sovereignty -of Parhament and. the
supremacy of the Taw.

Of. the original members of the Committee, the Earl of Clarendon’

resigned on his appointment as Governor-General of the Union
of South Africa, the Duchess of Atholl, the Rev. James Barr, and
the Countess of Iveagh, who was appointed an additional member
on the 14th January, 1930, resigned on account of pressure of other
work. In April, 1931, the Earl of Donoughmore unfortunately
found it necessary for reasons of health to resign the Chairmanship,
though retaining his membership. Sir Lieslie Scott was appointed
Chairman on 2nd May, 1931.

Preliminaries.

2. There is a considerable body of literature on_ the subject
matter of-our enquiry.. We have given particular attention to the
fo]lowxﬁg published books and ar'mcles —_

e CKAllenk Law in tl

GJ T ‘. “Carr : Delq&atea Leglsla‘mon (Cambmdge YUnwersmy
¢ = Press i@&]k)
Prof. A. V. Dicey : The Development of Administrative Law

......... T

“in Eini nd (LaW Quarterly Rewew 1915, Vol XX}sl
Page |

Prof. John Dickingon :  Administrative = Justice. and the
Supremacy of the Law in the United States (Harvard
University Press, 1927).

18331 Ay

Ternis of
reference.

‘Personmel

of Com-
mittee.

Literature
on our
subject,



£

/ 2
/ Rt, Hon. Liord Hewart of Bury : The New Despotism (Benn,

194%Y),

Sir  Courtenay Tlbert : Legislative Methods a.nd Forms
(Clarendon %ress !f!;?ii out of print.) )
Prof. E. W. Patterson The Tnsurance Commissioner in the
Umted St}dteb (Harvard University Press, 1927).
i Law (L.ongmans, 1929).
A Robgon : Justice and Administrative
B 1 127<) P
Main lines It was early evident to us that criticism was directed chiefly. 1o
”L””W“m three main _points :—

(ay Statutory powers conferred on Ministers to make regula-

Macmillan,

Tions, rules or © 1detswh1¢h when m@de might be held
o have been placed outside ol WO ts
y virtue of a provision in the enabhng Act supposed to
have that effect.
(b) Statutorz powers so_conferred to amend existing Acts of
TParlinment OF ove ‘I order " to
remove difficulties ”* or to bring the provisions of the
Act into operation.
(¢) Statutory powers of judicial or. quasi-judicial  decision
against which there is no. appeal.
D(pnrtmen— Accordingly we asked all Departments to send us (i) an exhaustive
fal memo-— Jigh of all powers of the kind indicated under (a), (b) and (¢);
randa. - . . .
(i1) examples of the various types of regulation, rule or order making
power, selected by reference not to the subject matter, but to the
forrn and procedure prescribed, and to the safeguards applicable;
(iil) examples of types of judicial or quasi-judicial decisions which
are subject to appeal.

Statements of fact only were asked for and not expressions of
opinion.

The Departments went to unuch trouble in complying with our
request and we are greatly indebted to them. These Departmental
memoranda which contain much valuable information will be
found in the first of the companion volumes to our Report.

Evidence.
Departmen- 8. At a later stage we supplemented these Departmental
tal wit- memoranda with written and oral evidence from officials of the
nesses,

Ministry of Health, the Ministry of Transport and the Board of
Trade. It was clearly unnecessary to take oral evidence from all
Departments, and we selected these three because of the great
extent of the powers of the Ministers in charge, and of the large
number of points at which those Departments are in touch with
the public. We also heard the following official witnesses :—

Sir Maurice Gwyer, K.C.B., K.C., H.M. Procurator Genem
and Treasury dolicitor, :
e e g
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Sir William Graham Harrison, K.C.B., K.C., First Parlia-
mentmy Counsel,

Mr LLD : \LdltorofStatutes Revised, Statutory

tiles  al drders, eic., and author of the book above-

mentioned),
and we received written or oral evidence from the following persons
or organisations :—
(1) Sir Dennis Herbert, X. B B, M P,

d_Liecturer in
ndon,_School

Mr. Joshua 5choleﬁeld K.C.

{9) Association of British Chambers of Commerce,’
Association of Municipal Corporations,
County -Councils Association,
Dock and Harbour Authorities Association,
Federation of British Industries,
General Council of the Bar,
T.and Union,
Law Society,
National Chamber of Trade,
National Federation of Property Owners and Rate-payers,
Open Door Council,
Property Owners’ Protection Association,
Shipowners’ Parliamcntary Committee,
Surveyors’ Institution.

We invited the Liord Chief Justice, the author of ‘° The New
Despotism, ” to give evidence, but he rephed that as we had read
his"hook and he had al preseni nothing to add to it, he did not
think he could be of further assistance to the Committee.

The evidence was heard in public and is printed in the second of
the companion voluines to this report. A few of the witnesses did
not wish to supplement their written memoranda with oral evidence,
but in these as in the other cases the written memoranda have been
treated as the evidence-in-chief. In all we hcld 54 meetings at
22 of whieh oral evidence was taken:

‘We have embodied in the evidence volume of our procoedmgs
conly such of the statements received by us as seemed to bear directly
on the subject matter of our enquiry.

We desire to express our thanks to all those who furnished
statements and memoranda, as well as to the witnesses mentioned
above, for the trouble taken on our behalf.

* The London Chamber of Commerce agreced with this evidence.

Other
witnesses.
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We have not regarded it as within our functions to review
decisions in particular cases by or on behalf of Ministers of the
Crown which are, or have been, the subject of dispute or complaint.

Thinking that on some points some of the official witnesses might
feel difficulty in expressing their personal views in public, we
intimated that we were ready to hear them in private on any such
points. But in no case did any official avail himself of this offer.
All our evidence was taken in public,

Division of Enquiry.

4. Qur report follows the natural division of our subject into two
separate parts, (o) deleoated Jegislation, (b) judicial or quasi-
judicial decision.” 'l 1 ~dealt with i Rection 1T ahid the
second 1n Section TTT=

General Considerations.

Separation . There are a few general considerations to be stated. In the
of powers is L1 Ltlsh Constitution nlu,r(, is no such thing as the mbbol}yl__t.gfgp&hm-
:;(('Lfrlbm not fion of lepislative, execulive, and judicial powers; in practice it is
B mevitable that they should ovulaup T such constitutions as those
of Brance and the United States of America, attempts to keep them
vigidly apart have been made, but have proved ugsuccessful. The
distinction is none the less l'enl, and for our purposes important,
One of the main problems of o modern democratic state is how to
preserve the distinction, whilst avoiding too rigid an insistence on
it, in the wide borderland where it is convenient to entrust minor
legislative and judicial funciions to executive authorities.

Delegation It is customary to-day for Parliament to delegate minor legisla-
not con- tive powers ‘to subordinate authorities and bodies. Ministers of the
fined to Crown are the chief repositories of such powers; but they are con-
Ministers. terped also, in diftering degrees, upon ILiocal Authorities, statubory
corporations and companies, Universities, and representative bodies
of solicitors, doctors and other professions. Sorme people hold the
view that this practice of delegating legislative powers is unwise,
and. might be dispensed with a,ltogether A similar view is held
with reoavd to-the-delegation. to Ministers by .statutory authority of
]lldlCIELl and .quasi- ]ud1c1a1 funchions. It has even been suggested
that the practice of passing such legislation is wholly bad, and
should be forthwith abandoned. We do not think that this is the
considered view of most of those who have investigated the problem,
but many of them would like the practice curtailed as much as
possible. It may be convenient if on the threshold of our report
<  General  §hwe state our general conclusion on the whole wnatrer;” We do not
'Qonclusionsiydgree with those critics who think that the practice is wholly bad.

e see In 1t dellnlte advantages, provided “fhe st
JQ‘Ypowers are_exercised and the statutory runcrions performedin the
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and we beheve

Jig way. But rigk ofabuse al'e1nc1dentalt y 1b,
that safe ‘
)T fering “ﬁ‘(’)‘x"n‘“’“‘i’t@“‘“rﬁherent

dangers g p i
But in truth Whethm‘ good or.bad the development.of the Dructlce Peleciaj&on
(3l €
/Ss inevitable. 1t is a natural reflection, in the sphere of constitu- “nevtie
fional law, of change 8. 10 QUL Tdons ol .cavernment. which_have

oty

' yesulted Trom changes in political, social and economic ideas, and of

chnees 0 The circumstances of our lives which have resulted from
« §clentilic_discoverics. 1In this -connection we. eall attention to the
followmo passage in the Report (June, 1931) of the COLDHJJ(;L(?& on
Fmance and Tndustry =— o
: most distin §
of th&"§6Vernment of this country 1n recent years
growing preoccupation, irrespective of party, with the manage-|
sfit of the Jite of the people. A study of the biatute Book \
i show. h Tv.the conception. ol the function of-—"
government has. alfelea Parllament finds iiself increasingly
!engaged in_legislation which has for its conscious aim the
,,./’ régulation of the day-to-day aflairs of the comm munity, and now
P Iiftervenes n matters formerly thought to be entlrely outside

s . Thi: : Ton Tas ils dangers as well as
15. Detween liberty and government there is an age-
Tong conilict. 1t is of vital imporfance

‘ that the new “policy,
'while truly Profiohng Lperty by secunng b

5@3{

.«Ew

“better  conditions
of Tife for the people of this country, should not, m its zeal
or interference, deprive them of their initiative and mndepen-
~fence which are the nation’s most valnable assets.’

Hls passage, Liord Macmniilan’s Committes calls attention to
Pal-danger inherent in this new, policy.  We are con-
éevned mtner ‘with the danger incidental to the particular method
by which the new policy is carried oub, namely, the practice of
entmstmg legislative and judicial functlons to.. the Executive.

It is, &sProfessm D;ce pointed out in ‘" The Tiaw of The Legislative
onstitution, u Darliament to endeavour to work out Lowers in
£fia details of large le,g,lslatlve chanoes Such an endeavour only ths
FE8TITs in cumbersome and prolix statutes, and the evil 18 80 ¥
/dpparent that in modern times Acts of, 1ament constantly con-
] ] “em| ncil, or one %Té’he“
Ministers ofthe Crown, to make regulations under theAct for the

&
Ky "h?*k:

Omd. 3897 of 1031, Part I, Chapier-I,. paravraph 8 pp. 4 and §
//;Sth ifdxtwn (19153?“‘?"5’0‘:0:”&*

‘“ Re resentatlve Government % (chap 5

ery ary od 1t10n went so far as o _as assert b But

f 15 6qually truo, %Kougﬁ only of Tate and slow y"ﬁ%gmmn to e
acEnowIeHggd, thal_a numerous Assembly is as lithle. Atted for the
u'ect business of leglslablon as for. Lhat. of a&mxmstratmn 22

tion of the change of ontlook }w“ = ““
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Yet the practice, useful and necessary as it is, does to some

-7 °xtent entail an abandonment by Parliament of its legislative
/j( functiong.

The details -which are left to be determined by the

Privy Council® or & Minister may closely affect the rights and

property of the subject, and even personal liberty. There is at

present no clfective Tachinery  tor Parhamentary control “over

the many regulations of a legislative character which are made

every year by Ministers In pursuance ol thelr statulory powers,

afid the consequence 1s that much of the most tmportant [eglslation

is not really considered and approved by Parliament. This may

- or may not make for efficiency ; but ite extent is plainly. an.innova-
(tion in_constitutional practice. ’
s _—

; ] Tixperience has also shewn that in the course . of delegating
f /:’(”’/'u”?“l,’f these very wide powers to Ministers Parliament often entruste
of Ehe them or persons appointed by them with the right and duty
Breeeutive.  to  take decisions, which - determine the rights of private
persons and deprive them of their access to the Courts of Law.

It cannot, we think, be denied that primd facie this involves an
infringement of that rule of 1aw Which is & characteristic
of "the Lnplish Conatitution.® ~In this context we Iay quo
@ statement of the 1deal of justice which should always be an aim

““ Amid the cross-currents and shifting sands of public life

the Taw 1s like a great rock upon which a man set his
feet and be safe, while the imevitable inequalities of ‘private life

4T not so dangerous in a country where every citizen knows
}E that in the Law Courts, at any rate, he can get justice.”” ’
V|Ve do not doubt that in the exercise of the judicial and quasi-
judicial powers of Ministers justice is as a general rule substanbially
done; bubt it should always be remembered that justice is nof

~ enough. people_want _is_security for justice, and the only
/‘;\\ Security for justice 1s Liaw, pub. administered.

® Powers given to His Majesty to he exercised by Order in Council ars
exercised by the King abt a meeting of His Privy Council. The King
holds such meetings from time to time. Summonses are sent out
by the Lord President of the Council to a few Privy Councillors.
The rule of practice requires the presence of three, and the Clerk
of the Council must attend to attest the document. The Order is
expressed to be made by His Majesty by and with the advice of His
Council and is signed by the Clerk of the Council; see The Con-
shitutional History of England by F. W. Maitland (1909), p. 406.

i

s Phie Law of The Consbitubion: by A. V. Dicey, 8th Ed. (1915), p. 183.

Your Lordship’s speech at the Mansion  House, July 5th, 1929, as
qUOTeq, T ﬁrﬁe New ISespoflsm,” p.. 1ol.

T T e S ER e




3 his pablic_need by the ef 4 guotulion
Justice o . The New Despotism "’ at pages 48 and i 2‘%‘4{ o
T Tlow 18 1t to be expected that a party against whom a Z7en
decision has been given in a hole-and-corner fashion, and ~—
without any grounds being specified, should believe that he

has had justice? Tven the party in whose favour a dispute

has been decided must, in such circumstances, be t‘e_mpted

to look upon the result as a mere piece of luck. BSave in one

or two instances, none of the Departments pubhghes any

reports of its proceedings, or the reasons for its decisions, al}d

as the proceedings themselves, if any, are invariably held in

secreb, even interested parties have no means of acquiring

any knowledge of what has taken place, or what course the
Department is likely to take in future cases of the same

Kind that may come before it. A Departmental tribunal is,
however, in no way bound, as a Court of Law is, to act in
conformity with previous decisions, and this fact is commonly

regarded as one of the reasons for the policy of secrecy. Others

may think that the Department is afraid to disclose incon-
sistencies and a want of principle in its decisions. However

that may be, the policy is fatal to the placing of any reliance

on the impartiality and good faith of the tribunal. It is a queer

sort of justice that will not bear the light of publicity.”

Pt We regs
7 SJustice's boo.

gravity towards which he 3 ency 1
We are very much alive both to the presen dangers and
to their gravity if not checked, and have considéred them through-
48Ut our enquiry. -But, as appears from our considered view in the
next two sections of our Report, we see nothing to justify any
lowering -of  the “country’s high opinion of its Civil Sexvice or
any reflection on its sense of justice, or any ground for a belief
that our constitutional machinery is developing in directions which
are fundamentally wrong. Our Report draws attention to certain
parts of that machinery which are capable of improvement, ,
working where specific safeguards are

1e Tl precautions are taken. None
grateful for outspoken criticism, éven
estigations performed a

T.ord Chi

N egessity
e

- Eéj_gguards,

| WEeTul service.
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The
so-called
Separation
of Powoers
in the
Dritish
Constitu-
tion.

SECTION 11.—DELEGATED LEGISLATION.
Preliminary—The ‘¢ Separation of Powers.”

1. The subject of delegated legislation cannot be fully under-
stood withont a knowledge of the constitutional relations between
the Legislature and the Ixecutive in England. We therefore
begin Section II with some observations upon the principles of
our Constitution and its development.

It is generally agreed that Montesquieu is the main author of
the theory of the separation of powers.® There is no doubt that
the theory was suggested to him by his interpretation of the
mechanism of our Constitution. But his theory, as he staled
it, 1s a very incomplete and to some extent a misleading
account of that mechanistn; and both in the United States of
America and in France it has given rise to constitutional develop-
ments which are sfill further removed from the mechanism and the
law of the English Constitution.

In the eighteenth century the fact that the powers of the Btate
were shared between the King, Parliament, and the Courts, and the
fact that the powers of the Iegislature were shared between the
King, the House of Liords and the House of Commons, were the
most obvious features of the Fnglish Constitution and English
constitntional Iaw, and the most obvions contrasts to the despotic
and centralised monarchical governments of the Continent.

All through the eighteenth century, this division of powers in
the constitution was regarded by statesmen, lawyers and political
writers as its leading characteristic’. But these men, when they
dwelt upon this feature of the Bnglish Constitution, were simply
describing an obvious phenomenon. Montesquieu gave a new turn
to their observations when he elevated them to the rank of a new
and a universal constibutional principle, by maintaining that it
was to this separation of the powers of government that the
English people owed their liberty.

In fact, though there was no doubt a division in the powers
of government in the English Constitution, it was by no means
a clear-cub division. This is obvions from a very cursory glance
at a few elementary facts. In the sphere of central government

8 The following passage in his ¢ De I’ Bsprit des Lois,” Bk. XI, Chap. VI
(Oeuvres Complates de Montesquieu: Xdouard Laboulaye: Paris,
1877: Val. 4, p. 81), contains the essence of his theory :—

“ Lorsque . dans la méme personne ou dans le méme corps de
Magistrature la puissance législative est réunie . . la -puissance
exéeutrice; il 0’y a point de libertd, parce qu'on peut craindre que
le méme monarque ou le méme senat ne fasse des lois tyranniyues
pour les exécuter tyranniquement. Il n’y a point encore de liberté
si la puissance de juger n’est pas separée de la puissance Iégislative
ef, de Vexéeutrice.”

% Some of the authorities for this statement are collected in L.Q.R. XLV
445-6 in an article by Sir William Holdsworth.
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the Crown was and still is an esgential part of the Legislature;
and in the eighteenth cenfury the Crown was able, whenever it
wished o do so, both to initiate legislation and to exercise a con-
siderable influence on the contensts of Bills pending in the two
Houses of Parliament. The House of Lords was and still s
a part of the judicial as well as of the legislative machinery of the
State. Some of the privileges of the House of Comamons gave and
still ‘give to it some of the characteristics of a Court of Law.
The Courts, by means of the prerogative writs, exercised and still
exercise an administrative control, under judicial forms, over all
subordinate jurisdictions, amongst  which was. included " in  the
eighteenth: century the whole machinery of local government. - Ihn
the sphere of local government, the lines between the different
functions of government were not merely blurred but disappeared.
Quarter and Petty Sessions in town and country alike exercised
legislative, executive and judicial functions. . Professor Levy-
Ullman, in his very able book on. Le Systeme Juridigue de
UAngleterre (1928: Vol. 1. p. 376) has very truly said thas
Montesquien has drawn his pieture of ‘' la brumeuse Angleberre
et les Anglais du fond de ses vignes bordelaises, sous le clair soleil
de sa Gascogne,”” and that ** T’Angleterre n’est pas la patrie
clagsique de la sépavation des pouvoirs. - Chaque pouvoir y a regn
sa physionomie particuliére san cesger de conserver les (? des) traits
des autres.”"

It was not so much the separation of powers which was. a
characteristic feature of the English Constitution, as the fact: that
the machinery bobh of local and of central government consisted
of officials and bodies possessing. a large measure of autonomy.
In the sphere of local government, Quarter and Petty Sessions,
Borough Corpeorations, and Poor Law authorities; in the spherve of
central government, such Departments of State as the Exchequer
and the offices connected with the revenue, the offices connected
with the Navy and Army, and the offices of the Secretarieg of
State—were left to carry out their dulies in their own ways, subject
only. to the legislative control of Parliament and to the control of
the law as interpreted by the Courts. Subject to that control,
these officials and bodies possessed independent powers of action,
and a capacity for development upon their own lines. Blackstone
was much nearer than Montesquien to the truth when he said™

““ herein indeed. consists the frue excellence of the English govern-

ment,: that all the parts of it form a mutual check upon each

other 2’; and that ** in. this distinét and separate existence of the'

10 4¢ Misty England and the Enghsh as he sat beneath his Bordeaux vmes,

in the bright sunshine of his own Gascony.’”.

Judicial’
mdepen-
dence.,

 “ 5 England is: not’ the classn‘ home of the separation of powers. Each .

S the 'same. fime preserving’ features of . the o‘nhers M
o 2 Comm L 154 {12th [Edlmon)

“power there has taken on a character peculiarly ‘its own .whﬂs’o at.
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judicial power in a peculiar body of men, nominated indeed, but
not removable at pleasure, by the Crown, consists one main pre-
servative of the public liberty.”"®

The fact that these officials and bodies had this large measure
of autonomy enabled them to develop on their own lines under
the exigencies of the duties entrusted to them ; and in the course
and as p.uL of that development they were free to make rules for
the discipline of their members and for the better ordering of
their business, Thus, the Courts and both Houses of Parliament
acquired. clerical staffs, and made their own rules of procedure
by virtue of their inherent powers, without the need for any statu-
tory authorisation. The departments of the executive government
developed in the same way; and many of the units of the local
government, in town and country, acquired a more elaborate

organisation and assumed new powers without statutory
permission.™

This power to develop freely on their own lines, and to use
freely the administrative powers which they assumed, subject only
to the contrel of DParliament and of the common law, is a
phenomenon which is apparent in all parts of the mechanism of
the English Constitution—Ilocal and central—from a very early
period in its history. Nowadays new mechanism is more often
created by statute than evolved from a modification and an expan-
sion of old institutions; and the powers needed by the new
mechanism thus created are likewise given by statute. But the
powers given by modern statutes are often essentially similar to
the powers which were assumed by many organs of government ab
an earlier period. Ome illustration is the right of the Courts to
make rules of procedure. This authority, which was assumed by
the Courts in the eighteenth and earlier centuries, now rests upon
a statutory basis and i1s exercised by a Joint Committee of Judges,
Barristers and Solicitors known as the Rule Committee.

As compared with the nineteenth and twentieth centuries, the
Legislature, in the eighteenth century, was sparing in the. gift
of those statutory powers, either of the ]udmlal or of the leglslatlve
kind, which are the subject of our enquiry, and in the creation of

new organisations. Bub there are instances in the eighteenth

century in which these powers were given (i) to officials, and (ii)
to the Crown ; and though the extent and the mode of the exercige

13 Uomm., 1. 269,

4 Bidney and Beatrice Webl (now Lord and Lady Passfield) have pomted
out in their book on Local Government, vol. i, 480-3, that, in. the
course of the e1gfhteenth century, Quaxtel*ﬁslassmns, though ongmallv

. '8 court exercising: its powers under judicial forms, had. developed

" executive  and legislative in addition’ to its ]udlcla] functions ,*and
" that ! these developments were extra-legal in' character; they were, .
peither initiated by Parhament nor sanctioned by it
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of these powers were sometimes attacked; the attacks failed, be-
cause it was realised that powers of this kind were essential to. the
effective conduet of the government.

(i) The Acts relating to the customs and excise gave judicial
powers 0 the Cominissioners of - Customs and: Excise.”  Black-
stone, thongh he admitted the necessity for these powers, said. that
in consequence ** the power of these officers of the Crown over the
property of the people is inereased to a very formidable height '™
the opinion held of the Commissioners of Hxcise by the general
public is reflected in Johnson’s definition of the term ‘ Excise ;"
and -their arbitrary powers were complained of in the House of
Commons.  In 1786 and 1790 proposals were made in the House
of Commons that, in cerfain proceedings taken by these Com-
misgioners, the defendant should have the option of being tried by
8 jurys;" and, in 1789, that, in actions against excise officers for
illegal acts, it should not be possible to plead a conviction in bar
of -the action.” But these proposals were rejected because it was
realised that the summary procedure by which they exercised their
judicial powers was necessary for the efficient collection of the
revenue.” In 1785 the Commissioners for stamp duties were given
power to do acts necessary for putting in force the duties imposed
on post horses and carriages,” and ‘in certain cases to make regula-
tions for effeetnally securing the duty on such earriages.™

(it) The Mutiny “Acts afford an even more striking instance of
delegated legislation at an-early date. In 1717 there appeared on
the Statute. Book, in the shape of the Mutiny Act for the year,
what -Professor  Maitland called as good an example of delegated
legislative powers as he knew.*  The first Mutiny ‘Act was passed
in 1689** and- the practice goon became settled of passing such an
Act in every year.  But the Act of 1717% was the first which gave
the Crown express authority to make and constitute; under His Sign
Manual,-Articles for the better government of Ilis Majesty’s forces
as well within the Kingdoms of Great Britain and Treland as beyond
the seas and inflicting pains and penalties to be proceeded upon

1512 Charles 11, c. 24; 8. 45; 1 Geo. II, 8t. 2, ¢. 16, ss. 4 and 5

% Comm. TV, 281.

1746 A hateful tax levied upon commodities, and adjudged not by the
common Judges of property, but wretches hired by those to whom
Excise is paid 7.

Parlt, Hist. xxvi, 117-120; xxviii, 231-2, 748-9.

2 Ibid., xxviii, 231-242.

20 Parlt. Hist. xxvi, 182; xxviii, 241, 754.

21:925 Geo. TIL, ¢ 51,'s. 5. &

22 Ibid., s. 51.

# The Constitutional History of England, by ¥, W. Maitland (1909), p. 449.

# I.Will, and Mary, c. 5.

#.8 Geo. I, . 2.

1
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to sentence or judgment in Courts Martial to be constituted pur-
suant to the Act. This became a standing clause in the Act* and
formed & subject of Parliamentary controversy on the ground that
it vested in the Crown the sole legislative power over the Army.
In 1749 the coniroversy was settled by the insertion of the words :
* Provided always that no person or persons shall be adjudged to
suffer any punishmens extending to life or limab by the said Articles
of War within the Kingdom of Great Britain and Ireland except
for such crimes as are expressed to be punishable by the Act ™.”
The clause as further modified is still to be found on the Statute
Book in the shape of Section 69 of the Army Act® which now applies
to the Air Force as well as to the Army.*

Tn the case of the Navy, on the other hand, the Articles of War
have been gpecifically enacted by Parliament ever since 1661" and
are pow contained in the Naval Discipline Aect.** 'The contrast
afforded by the vespective Navy and Army methods is striking in
two ways. It shows how the practice of delegated legislation has
grown up without any preconceived plan or lomcal system : and also
that Parliament may delegate in one case “while not delemtmd
in another without any obvmus reason for differentiating botween
the two. In this particular case the probable explanation of the
difference between the methods is that Parliament regarded the
Navy as a permanent institution and therefore took the frouble to
make a code, whereas it regorded the Army as a temporary evil
and therefore left matters fo be regulated by the Crown during the
short period for which Parlisment licensed n Standing Army.

The exercise of these powers was subject to the control of the
Jourts, the intervention of which could be invoked, if the persons
or bodies to whom they were entrusted exceeded the authority con-
ferred upon them by the statute. But the Courts recognised the
need not to fetter unduly their autonomy. Thus, in the case of
Sutton v. Johnstone®® Liords Mansfield and Toughborough gave it
as their opinion that one member of the Navy had no right of
action against another, for malicious prosecution before a Court
Martial, even if the plaintiff could prove malice and the absence
of reasonable and probable cause for the prosecution.®

26 In a slightly stiffened form:—‘¢ and to ereect and constitute Comts
Martial with power to try hear and determine any crimes or offences
by such Articles of War and inflict penalties by sentence or judgment
of the same.”

27 22 Geo. II, c. 5, s. B7.

28 44 & 45 Vict., c. 58,

27 & 8 Geo. V, c. 51, s. 12,

20 13 Charles TI; e. 9.

81 29 & 30 Viet., ¢. 109. #

32 (1786) 1 T.R., 493,

33 See also as to Custom House officers 26 George ITI, c. 59, s. 57, and the
case of Cooper v. Cameron (1785) Burn, Justice of the Peace (23rd
ed. 1820), ii. 105-7.
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But it should be observed that the ambit of the powers of these
older officials and bodies was determined by the common law, and
that the powers given to the newer statutory bodies were fixed by
the statute. They had no power to vary the common law or the
statute ; and the Courts could always interfere if the limits defined
by the common law or statute were oversiepped. The. chief if not
the only clear instances. in. which,. before the nineteenth.century,
Parliament scems to have given a power of. delegated legislation
in such general terms that it was in effect unlimited, or so vaauely
limited, $hat the control of the Courts over its exercise was either
wholly or partially ousted, * are first an enactment concerning the
Staple made in 1385, secondly Henxy VIIT's Statute of Sewerb,
1531,%° thirdly Henry VIIT’s.Statute of Proclamations, 1539,
fourthly Section 59 of Henry VII’s Statute of Wales (1542-3) ,‘“
and fifthly two Statutes of 1536 and 1547 .

With regard to these statutes the following facts must be borne
in mind. The enactment concerning the Staple was passed at a
time when the legislative procedure of Parliament was not fixed in
its final form, and when the King was still regarded as playing the
most important part in the enactment of statutes. It was not till
the beginning of the fifteenth century that the Commons expressly
clalmed to be both assentors to as well as petitioners for legisla-
tion.*" The Statute of Sewers gives to the Commissioners of
Sewers not only legislative powers, but also powers to rate land-
owncers, and to distrain and to impose penalties for non-payment of
rates. - These powers are given to them by the Commission which
is set out in Section 2 of the Act. The Act then goes on to pro-
vide .in Sections 6 and 7 that all Statutes, Acts and Ordinances
heretofore made by Commissioners of Sewers ‘‘ not being contrary
to this present Act nor heretofore repealed  are to ‘‘be good
and effectual for ever,”” and that Commissioners hereafter to be
named ‘" have full power and. authority to make constitute and
ordain laws, ordinances and decrees, and further to do all and

34 In-such-ecases, if .the power given is unlimited, the Courts cannot say
that any exercise of the power is beyond the competence of the
person or hody to whom the power to legislate has been delegated;
while if the power is only vaguely litnited it is difficult for the Courts
to do this.. We discuss such provisions further in paragraph 8.

35 ¢ Quod Stapula teneabur in Anglia; sed in quibus erit locis, et guando
incipiet, ac de modo et forma regiminis et nubernatwms ejusdem,

~ ordinabitur postmodum per consilium domini regis, auctoritate par-
Iiamenti: et quod id quod per dictum comsilium in hac parte fucrit
ordinatum, virtutem parliamenti habeat et vigorem.” Tt is not to
be found in the statubes, but 1n the Rolls of Parliament IIT 204;
it is' cited by Stubbs, Constit. Hist, (Library Jd.), ii. 641 n.1.

86 23 Henry VIIIL, c. 5.

27 31 Henry VIII, c. 8.

*® 34 and 35 Henry VIII, c. 26.

<228 Henry VIII, e. 17 and 1 Edward VI, ¢ 11

1 Rot. Parl. IV, 22, 2 Henry V, No. 22.
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everything mentioned in the said Commission . . . and the
same laws and ordinances so made, to reform repeal and amend,
and make new [rom time to time as the cases necessary shall
require in that behalf.”” The statute thus delegates to the Com-
missioners legislative powers, taxing powers and judicial powers.
Mozreover it anticipates in another form the modern device of requir-
ing a further sanction for Acts and Ordinances which are to have
a permanent legislative effect. Sections 16 and 17 provide that
the Acts and Ordinances of the Commissioners are to have effect
only for the duration of the Commission*' unless they are certified
into the Chancery and receive the royal assent. Henry VIII's
Statute of Proclamations enacted that the King with the advice
of His Council could issue proclamations which should have the
force of an Act of Parliament.”” But this Statute (which had
a very short life)* especially provided that the common law,
statute law, and rights of property could not be affected by
proclamations issued by virtue of the Aet. Section 59 of the Statute
of Wales goes a great deal further, gince it gives the King power to
make laws for Wales which ** shalbe of as good strengthe vertue and
effecte ag if they had been hadde and made by authoritie of Parlia-
ment.”” Tt was repesled in 1624.** Probably it wus meant to be a
temaporary power given to facilibate the introduction of English
institutions into Wales.

The statutes of 1536 and 1547, which were repealed”” in 1751,
authorised the successors of Henry VIIT and Ilidward VI, if they
gucceeded to the throne while still under age, to repeal by letters
patent, on attaining the age of 24, Acts of Parliament passed
between their accession to the throne and their attainment
of that age. Such a power is, according to our modern ideas, &
power of delegated legislation. But it was not so regarded in the
sixteenth century. It was regarded as an ordinary application of
the medieval doctrine that an infant’s position ought not to be
prejudiced by acts done during his minority. Tt is essentially the
same idea which led Henry ITL to insist, when he attained full
age, that ‘* all charters granted in his name during his minority
required confirmation, even the Great Charter and the Torest

¢t The duration under the Statute was three years unless sooner deter-
mined by the King. For the Commission’s later history see the Webbs’

hook on Local Government, Statutory Authorities, Chap. I, pp. 13-106.

4 31 Henry VIII, c. 8, s. 1.

* Tt was repealed in 1547, 1 Edward VI, c. 12, s. 4.
421 Jae. 1, e. 10.

4 By 24 Geo. II, c. 24, s. 28.

(The statute of 1547 had already repecaled the sbatute of 1536 and
replaced it. The repeal of the statute of 1547 would in 1751 or
at any time before 1850, when the law on the point was altered
by statute, have ipso facto revived the statute of 1538 if Parlia-
ment had not gimultaneously repealed the statute of 1536 for the
second time.)
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Charter ”’;** and sinee the same idea reappears in Henry VI's
reign,*’ it is not surprising that it should have emerged again in the
sixteenth century.

It will be observed that, with the exception of the Statute of the
Staple, all these instances come from the Tudor period—a period,
like the nineteenth and twentieth centuries, when great political,
social and economic changes were taking piace. We think that the
appearance of statutes which delegate large legislative powers at
both these periods is more than a coincidence, and that it confirms
our conclusion that the delegation of legislative powers is at the
present day inevitable. Similar needs have given rise at these two
very different periods to a similar expedient.

7 What delegated legislation is.

2. The word ** legislation ”’ has grammatically fwo mcanings—
the operation or function of legislating : and the laws which result
therefrom. So too ‘ delegated legislation’’ may mean either
exereise. by. a._subordinate. authonty, such as a Minister, of the
legislative power. delegated to him by Parliament ; or the subsidiary
laws themsclves, passed by Ministers in the shape of Departmental

regulations and other statutory rules and orders. In our terms of
Ieference the phrase is used in the former sense; we are asked to
report on the activity or function : and we have to consider whether
it is good or bad, avoidable or unavoidable, what limitations, if any,
can or should be put upon it, what safeguards should be attached to
its exercise. But obviously judgment of the function must be guided
by investigation of results in past and present constitutional
practice ; and it has therefore been a part of our task to examine our
national ocutput-of subsidiary laws. That output has been and is
vagt.  Mr: Carr, -the. official -Editor of. '’ Statutory Rules and
Orders,”’ in his book on Delegated Tegislation describes the position
so happily that we cannot do better than quete him :—

** Blackstone gave currency to the arfificial division of
English Taw into lex scripta and lex non seripta. With the
latter we are not now concerned. The former—the written
law—has been again divided into three parts. The first and
now far the smallest part is made by the Crown under what
survives of the prerogative. The second and weightiest part
is made by the King in Parliament and consists of what we call
Acts of Parliament. The third and bulkiest part is made by

4 Pollock and Maitlagd Hist. Bng. Law (1st Ed.), i. 507.
‘7 Holdsworth Hist. Eng. Law (1st Ed.), iii. 464.
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such persons or bodies as the King in Parliament entrusts with
legislative power. It-is with. this last part. that. these.pages
will.deal.. It is direcﬂy related to Acts of Parliament, related
as child to parent, a growing child called upon to relieve the
parent of the strain of overwork, and capable of attending to
minor matters while the parent manages the main business.

‘In mere bulk tbe child now dwarfs the parent. = Last
year, while 82 Acts of Parliament were placed on the Statute
Book, more than ten times as many ° statutory rules and
orders’ of a public character were officially registered under
the Rules Publication Act. 'The annual volume of public
general statutes for 1920 occupied less than 600 pages; the
two volumes of statutory rules and orders for the same period
ocoupy above five times as many. This excess in mere point
of bulk of delegated legislation over direct legislation has been
visible for nearly thirty years.”*®

Delegated legislation takes many forms.. With the haphazard
habit characteristic of HEnglish political life the constitutional prac-
tice has grown up gradually, as and when the need arose in Parlia-
ment, withoat any logical system. The powe s been.delegated
by Parliament. for. various reasons, because, for instance, the topic
involved much detail, or because it was technical, or because the
pressure of other demands upon Parliamentary tnne did not allow
the necessary time to be devoted by the House of Commons to
the. particular Bill. The limits of delegated power, the methods
of Miristerial procedure, and the safeguards for the protection
of the public or the preservation of Parliamentary control thus
appear often to have been dictated by opportunist considerations,

+ peculiar to the occasion.

As a nabural consequence the choice of terminology has also been
accidental ; and the, nomenclature. of, delegated legislation is con-
fused. The Act of Parliament which delerrates the power may in
fo many words lay down that ' regulatlons,” ‘

@ warrants,” ‘ minutes,” ** schemes,” ¢ byo laws,” or other
mstrumcnts~for delegated 1e(fxslat10n .appears, under all these
different names—may. be ¢ made approved i under. defined

48 ¢ Pologated  Legislation,”” p.. 2. This. was. written .in-192L..-In- his
_evidence (Memuvrandum, . 15th-Day), to. your Lordship’s Committee,
“Mr. Carr gives the annual totals of statutory rules and orders from
1894 to 1929, and says ‘‘ it is significant, and perhaps surprising,
‘that the tide has now ebbed back to a pre-war mark.”
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conditions.** On the other hand the statute may merely authorise
the Minister to ** prescribe ** or *“ approve *’ certain requirements,
or to ‘“appoint >’ a day, or ‘‘ fix "’ some standard, but give no
ditections about the particular method or form to be adopted in
framing his decision; he may even be left free to perform his pre-
seribing, approving, appeinting, or fixing by an ad hoc decision—
perhaps even informally in the course of correspondence—without
any obligation to formulate it in general terms as a legislative
regulation.®

4 Well known modern examples are:—

(1) The, Defence of - the Realm . (Consolidation) Regulations,.1914,
made by His Majesty in Council under the Defence of the
Realm (Consolidation) Act, 1914 (5 & 6 Geo. 5, c. 8).

(2) The«Rules.of the Supreme Court, which are made by the Rule
Committee, and now derive their authority from the Supreme
gour»t of Judicature (Consclidation) Act, 1925 (15 & 16

an '

{3).The..Bublip. . Ass 0..0rder,. 1930 anade by the Minister of
Health under the Poor Law Act, 1930 (20 & 21 Geo. 5,7¢. 17).

{4) “The - Imperial and Toreign Post Warmnt 1930, made by the
Treasury on the representation “of the Posbmaster General
nnder the Post Office ‘Acts;, 1908 to 1920 (8 Kdw. 7, ¢. 48;

6.Geo. 5, ¢.-82; 10 & 11 Geo. 5, ¢. 40).

(5) Mazzute (en‘olbled the tiduocation Authorl‘mc-s (Scotland)  Grant
Regulations, 1930) made by the Scottish Education Depart-
ment-ander Bection 21 of the Education (Scotland) Act, 1918
(8°& 9 Geo.-5, ¢. 48).

(6) Scheme dated MaJ 2nd, 1930, made by the Board of Education
with the consent of thc Treasurv under the Teachers (Super-
kannuatwn) Act, 1925 (15 & 16 Geo. 5, c. 59), relating to
teachers in the employment of the Air Councxl

(7) Bye-Laws . and.Regulations made by the London Midland and
Scottish: Railway Company ‘under “the" Railway -Clanses  Con-
solidation Act, 1845 (8 & 9 Vict., c. 20), with the approval

of the Mmister of - Transport undor the Railway Regulation
Act, 1840 (3 & 4 Vich., c. 97), for regulating the travelling
upon -and using and. working of and for maintaining. order
in-and: upon the Company’s railways.

50 e.g., (i) Under sub-section (1) of Section 32 of the Housing Act, 1925
(15 ‘Geo. 5,.c. 14), every charge created by a charging order
under Part I of that Act must be in such form as the
Minister of Health may prescribe.

(ii) Under sub-gection (3) of Section 60 of that Act the Minister of
Health may approve a scheme submitted to him by a Local
Authority for the exercise of their powers under Part III of
the Act.

(iii) Under sub-section (1) of Section 172 of the Income Tax Act,
1918 (8 & 9 Geo. 5, c. 40), the Commissioners of Inland
Revenne may appoint a day on or before which a collector
shall pay over,. or account for, the tax and moneys given
him in charge to colleet.

(iv) Under Rule 10 of Schedule E of that Act, the Treasury may
fir such sum as in their opinion represents a fair equwalent
of the average annual amount laid out and expended in the
performance of their duties by any class of persons in receipt
of any salary, fces or emoluments payable out of the publie
revenue; and the sum so fixed is deducted for tax.
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Although Parliament has thus used a bewildering miscellany
of names for the same political function, we have thought it con-
venient. in this Report to use the one. word ‘‘ re %@Q;gns " o
describe the subordinate legislation which. results £¥om 4i‘%’(‘i\fl’f‘égat'1011,
whatever form it may take, or however many names it may in
fact have received hitherto. It would obviously be desirable that
Parliament also should for the future endeavour to call the same
thing by the same name. Our Constitution is, under the influence
of modern views of the functions of the State, becoming inevitably
more complex, and new constitutional ideas are all the time being
evolved. For that very.reason careful choice of words is iroportant.

DBut the confusion of names is not only due to the use of many
different words for the same thing. It is aggravated by the use
of the same word for different things. The. word .f order.’’ is used
for-an-executive act, for a.judicial:act,.and for a jgg;slzptjve, act,
and in the last use means the same as a regulation or law. DBut
the word is also used for prevogative legislation in those special
gpheres where that prerogative survives, in the form of ** Orders in
Couyncil.” It is used too in the phrase * provisional order,”” which
until confirmed by Act of Parliament 1s not an ‘‘order ’ at all.
TFurther confusion is caused by the use of the term °° special
orders ’ in several differing senses as explained in paragraph 6
at page 27 below; and the draftsman’s art achieves its final
success in the phrase ‘‘ provisional special order.”

The commonest. words in statutory use to describe delegated
legislation are ‘‘ regulations,” ‘‘ rules,”” and ‘° order.” Buk con-
siderable - confusion is caused by their indiscriminate use. - No
attempt seems to have been made at any definition and delimita-
tion of the words. The word ‘‘ regulations '’ naturally implies
legislative matter of general application; the word ‘* rules ’ is
apposite to procedure ; and the word *‘ order '’ is more appropriate
to either an executive or a judicial or sermi-judicial decision. But
these distinctions of meaning are ignored and no statutory definition
hag been substituted. Under many Acts, e.g., the Poor Law Acts
and Housing Acts, the Minister of Health makes ‘‘ orders ** of
a general character (e.g., the Public Assistance Order, 1930,”
which superseded the General Poor Liaw Order of 1847) which are
truly in the nature of °‘ regulations ™’
not confined to matters of procedure.

i No doubt the use of the phrase ‘‘ Orders in Council *’** has
become sanctioned by long tradition and presents a difficulty in
the way of an exclusive use of another word to describe delegated

39

whilst many ** rules *’ are

1ed'slation. But we call atfention to the point here for the sake

18R & Q., 1930, No. 185, p. 1405,
52 For the difference between prerogative and statutory Orders in Council,
see. para.. 5 helow. We refer here, of course,.to statutory.Oruders. in
Couneil only.
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of emphasising the difficulty of the subject due to confusion of
language ; we revert to the question in our recommendations.

But further confusion is sometimes caused by difficulties inherent
in the subject matter. Whilst any Ministerial activity which is
legislative in substance is necessarily within the phrase delegated
legislation,”’ that expression is not in a practical sense appropriate
to all the regulations, rules and orders which are issued by a
Minister, nor even to all those which are so made pursuant to
express authority in some Act of Parliament. Many regulations,
rales and orders, even some which are legislative in form, are in
truth mere machinery of administration, or the exercise of a purely
executive function, amounting to little more than a statement of
practice, which the Minister publishes for the guidance of his own
officers, or for the convenience of the public, in connection with
some Act of Parliament for the administration of which he is
responsible. Such action often might equally well be expressed
in a circular letter to those concerned.

It is indeed difficult in theory and impossible in practice to draw
a precise dividing line between the legislative on the one hand
and the purely administrative on the other; administrative action so
often partakes of both legislative and executive characteristics. The
true nature of statutory provisions and of regulations made there-
under is not infrequently still further complicated by the addition of
a quasi-judicial aspect; regulations in which ‘this aspect appears
will be dealt with in Section ITI as well as in this Section of our
Report.

This. complication 1is not peculiar to the British Constitution
but inherent in modern democracy. It has been much considered
in the United States.*

But just-because legislative and adminigtrative functions overlap,
it is dangerous to allow oneself to be guided too much by the
name. No doubt a large proportion of the regulations made by
Ministers under statutory authority are intimately concerned with
administration, and: often  constitute, wholly or ‘mainly, codes of
mere executive orders. And yet to take any set of regulations
and conclude that, because they are primarily ‘‘ administrative,”
they can be disregarded as having no legislative aspect may often
be wrong. Indeed to exclude ‘' administrative ’* regulations from
any system of safeguards to be adopted in regard to delegated

legislation would be dangerous; for to do so might let in the very
evils against which safeguards are designed. Iixecutive discrefion,
uncontrolled by safeguards, may easily become a cloak for those
very powers of arbitrary legislation or judicial decision feared by
those critics who describe our Civil Service as ““ the Bureaucracy *’
and think of it as ‘“ the new despotism.”’ '

% See for example The Insurance Commissioner in the United States by
Professor Patterson (Harvanrd University Press, 1927), p. 5.
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Mustra- It may help towards a clearer understanding of what activities
tions of of State Departments may possess a legislative character, although
Zf;;:y’fq“w regarded as executive, if we call attention to certain forms of

which is not Statutory powers which are truly executive and in no sense legis-
legislative. lative :—

(1) the power to issue a particular command, e.g., the power
of the Minister of Health under the Public Health Act,
1875, to order a sewer to be made at the expense of &
defaulting County Borough Council;

(i1} the power to license, e.g., the power of the Home Secre-
tary under the Cruelty to Animals Act, 1876,* to license
a person to practise vivisection ;

(iii) the power to remit a penalty, e.g., the power of His
Majesty under the Remission of Penalties Act, 1875,
to remit a penalty under the Sunday Observance Act,
1780 ;%

(iv) the power to inspect, e.g., (@) the power of an inspector
under the Factory and Workshop Act, 1901,** to inspect
a factory, or (b) the power of two persons appointed by
the workmen employed in a mine under the Coal Mines
Act, 1911,% to inspect the mine;

(v) the power to inquire, e.g., the power of the Minister of
Transport under the Regulation of Railways Act, 1871,°%°
to inquire into the cause of a railway accident.

-

g

) /7 The essentially subordinate character of delegated legislation.

3. The power to legislate, when delegated by Parliament, differs
from Parliament’s own power to legislate., . Parliament is supreme
and its power to legislate is therefore unlimited. Tt can do the
greatest things; it can do the smallest. Tt can make general laws
for a vast Empire; it can make a particular exception out of them
in favour of a particular individual.** Tt can provide—and has
in fact provided—ifor the payment of old age pensions to all who
fulfil the statutory conditions :** it can also provide—and has in fact

54 38 & 39 Vict., ¢. 55, s. 299.

35 390 & 40 Vich., ¢. 77, s. 8.

5¢ 38 & 39 Vict., c. 80, s. 1.

57 21 Geo. 3, c. 45.

581 Edw. 7, ¢. 22, s. 119.

1 & 2 Geo. 5, c. 50, s. 16.

% 34 & 35 Vict., ¢. 78, 5. 7.

1 ¢.g., An Act (passed in 1887) to enable His Royal Highness the Duke
of Connaught to return to Bngland for a limited time for the pur-
pose of being present at vhe celebration of Fer Majesty’s Jubilee

without thereby resigning his command in Bombay (50 & 51 Vict.,
c. 10).

°2 8 Hdw. 7, c. 40.
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provided-—for beiling the Bishop of Rochester’s cook to death &
But.any-power delegated by Parliament is necessarily a subordinate
pow&r, because.it-13: Jimited by the terms of the enactment whereby
it is. delegated.

Tt is a principle of our Constitution that whatever laws are
passed by Parliament are binding, as the law of the land, on every-
body. But it is also a principle of our Constitution that no one
may be deprived of his liberty or of his rights except in due course
of law-—i.e., unless he has. done something which the law says
specifically shall have that effect. In the absence of a common law
or.a statutory authority, * A *’ cannot be deprived of rights by an
execubive act of a Minister ; and if the Minister claims to have made
a regulation euntitling him to inferfere with ‘“ A’s ’” rights, the
Courts will interfere to stop the Minigter unless he can show by
what authority, statutory or otherwise, he has made the regulation
in question.

1t follows, therefore, that to safeguard the second of the two
principles just mentloned the precise limits of the law-making
power, which Parliament intends to confer on a Minister, should
always be defined in clear language by the statute which confers if.

G-rowth of delegation.

4. Before the middle of the nineteenth.century the main. fune-
tions of government in England were those of defence and police.
The State Departments were few in number, and the anage-
ment of the life of the people was nob regarded as a. fuuction of
government. In these circumstances Parliament was well able to
pass all the necessary legislation itself, and there was no need to
resort o any extensive delegatlon of lefnslatne power. We have,
however, dlready. pointed out in the ﬁrst paragraph of this Section
that legislative powers® wers delegated on 8 modest ‘scale even-in
the seventeenth and eighteenth centuries.”*  Mr. Carr in *‘ Dele-
gated Liegislation *'*° has made the following analysis of the statutes
of 11819 and 1820—two years taken at random—from the point of
view of delegation :—

' The British Herring Fisheries Commissioners could make
regulations about payment of bounty, shipment of salt and
exportation of fish,”—sguch matters as the Ministry of Agri-

6222 Hen. 8, c. 9:—*“ Tt is ordained and enacted by authority of this
present Parliament that the said Richard TRose shall be therefore
boiled’ to’ death without having any advantage of his clergy.”

‘' We also pointed out that as early as 1531 the Statute of Sewers con-
ferred on Commissioners of Sewers full power aund “authority +to
make laws, ordinances and decrees, and to amend and repeal such
laws, and to make mnew laws as the cases necessary should require
in that behalf. (23 Hen. VIII, c. 5, s. 4.)

5 pp. 49-50.

1 Geo. 4, c. 1038, s. 6.
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culture and Fisheries would deal with to-day. The Com-
missioners of Irish Fisheries could algo make regulations®’
though the regulations they could make are trifling compared
with the detailed regulations already contained in- the Act.
The Irish Court of Exchequer could vary its table of fees by
order of Court.*®*  The Lord -Lieutenant could reduce the
statutory rate of interest on public works loans in Treland.®
Thero is a hint that the Treasury can make rules as to the
drawing of lotteries. Otherwise there is not-much delega-
tion in those two years.” Perhaps the only example of a
statutory Order in Council is in the Aet authorising justices
to seize arms in certain disturbed counties; there is power to
make proclamations extending the Act to other counties or
withdrawing its operation in the counties prescribed.” Af
this stage, the practice of delegating legislative power is alveady
understood, but Parliament is still able to do by itself almosb
all the legislating that the country requires.”’

We have already quoted in Section I the passage from the
Report of Lord Macemillan’s Committee, in which they draw atten-
tion to the profound change in the.conception of the function of
government which has since occurred, and to its effect on the
Statute Book. We do not, however, think that they are quite
accurate in suggesting—as they appear to suggest—that the change
is of recent origin. 1t dates from the middle of the nineteenth
century and was exhaustively analysed by Professor Dicey in
** Liaw and Opinion in England 7’ in two lectures™ entitled ** The
Growth of Collectivism "' and ¢ Period of Collectivism *'. Tven
in 1905 that distinguished constitutional lawyer regarded collec-
“tivism as predominant in Fnglish legislation™ and expressed the
‘opinion that its force was neither spent nor on the decline, but
‘that the logic of events was leading to the extension and the
development of legislation ‘“ which bears the impress of collec-
tivism . He found the true explanation in conditions not
wholly democratic or even political.”

71 Geo. 4, c. 82, 5. 2]1.

881 CGeo. 4, ¢, 68, s. 2.

1 Geo. 4, ¢. 81, s. 4.

1 Geo. 4, e. 72, 5. 3.

1 See 1 Geo. 4, c. 39, ss. 9, 39.

260 Geo. 3, ¢. 2, ss. 8, 9.

s Lectures on the Relation between Law and Public Opinion in England,
by A. V. Dicey, K.C., B.C.L. (Macmillan & Co., Ltd., 1905).

7 Lectures VII & VIII.

“p, 218 of p, 801, ‘“The legislablon of collectivism has continued now
for some twenty-five or thirty years.”

“ Ibid., pp. 300-1.

Tp, 218 et seq. *“ The advance of democracy cannot afford the main
explanation of the predominance of legislative collectivism.”’
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There can, we think, be no doubt that the practice of delegating
legislative powers to the Ministers of the Crown on the large and
generous modern scale is the indirect consequence of this sort
of legislation. Parliament nowadays passes so many laws every
year, that it lacks the timeé to shape all the legislative details. '* No
one who looks at a collection of the annual output of delegated
legislation can seriously propose that Parliament should now cancel
the concession of legislative power-and ‘should undertake for the
future under its own direct authority all the legislative activities
which- at present are left to His Majesty in Council or to the
various public- Departments 2™ “Much of the detail is so technical
as to be unsuitable for Parliamentary discussion—for example,
“ patents, copyright, trade marks, designs, diseases, poisons, the
pattern of miners’ safety lamps, wireless telegraphy, the heating
and lighting values of gas, legal procedure, or the intricacies of
finance ”’.”* . Many of the laws affect people’s lives so closely.that
elasticity is essential. = It is impossible to pass'an Act of Parlia-
ment to control an epidemie of ‘measles or an outbreak of foot-and-
mouth “disease as and when it occurs, and such measures as the
Public Health Acts must be differently applied in different parts
of the country. Free sale of poisons ig now recognised to be con-
trary to the besh interests of society :—'' Why should Parlia-
mentary time be occupied with the passing of a new Act merely
because the doctors have come to the conclusion that ecgonine and
heroin. ought to be added to the statutory schedule? ’*

These are the practical considerations which have induced Par-
liament to resort to the practice of wholesale and almost indis-
criminate delegation. - “* England ”’, said Lord Beaconsfield,  is
not governed by logic; she is governed by Parliament.””  The
practice of delegation has been adopted from time to time under
pressure- of circumstance, and Parliament has steadily pursued a
course without fully realising its attendant risks.

The truth is that if Parliament were not willing to delegate
law-making power, Parliament would be unable to pass the kind
and gquantity of legislation which modern public opinion requires.

In 1916 the American lawyer and statesman, Mr. Elihu Root, in
his ‘presidential address to the American Bar Association, after
summarising the-agencies at work in the public life of the United
States in the twentieth century, said :

** Before these agencies, the old doctrine prohibifing the
delegation of legislative powers has virtually retired from the
fieid and given up the fight. There will be no withdrawal from
these experiments. We shall go on; we shall expand them,

™ ¢ Delegated Legislation,” p. 20.
™ Ibid., pp. 90-21.
80 Ibid., p. 9.
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whether we approve theoretically or not, because such agencies
furnish protection to right, and obstacles to wrong-doing, which
under our new social and industrial conditions cannot be prac-
tically accomplished by the old and simple procedure of legisla-
tures and courts as in the last generation.’’*

In our opinion these words are as applicable to the United King-
dom to-day as they were to the United States in 19186.

While, however, we find the true explanation of the practice
of delegation in the legislative tendencies of modern England, and
in the conditions produced by those tendencies, we are indebted
to Sir William Graham-Harrison for the information that the prac-
tice has been deliberately encouraged by Lord Thring and his
successors in the office of Parliamentary Counsel. As Sir William
shows in his memorandum printed in the second of the companion
volumes to our Report, Tiord Thring was a strong believer in the
principle of leaving details to be settled departmentally and with-
drawing procedure and subordinate matters from the cognisance of
Farliament : and Sir William tells us that Tord Thring’s successors
have conscionsly and whole-heartedly followed the principle.

No one familiar with the conditions under which business is
transacted in Parliament will doubt that legislative methods and
forms must of necessity be largely dependent on the suggestion of
those skilled advisers, whether Departmental chiefs or Parlin-

mentary Counsel, on whose experienced guidance the Ministers
of the Crown must inevitably rely.

We doubt however, whether Parliament itself has fully realised
how extensive the practice of delegation has become, or the extent

to which it has surrendered its own functions in the process, or
how easily the practice might be abused.

y
Fim . : sl
#Orders in Council, and Provisional Orders.

5. Before we describe the different forms assumed to-day by
delegated legislation, it will be convenient to clear the ground by
distinguishing two forms of original legislation which resemble
delegated legislation in name bub not In substance, viz., some
““ Orders in Council,” and ‘* provisional orders.”  Orders,.in
Council are.of two kinds, which from the point. of. view..of our
enquiry differ fundamentally in constitutional principle :—

(i),..those made in virtue of the Royal Prercgative, and
(i), those which are authorized by statute.

(i) The Royal Prerogative may be regarded for cur purpose as
what is left of the original sovereign power of the Crown to legislate
without the authority of the Houses of Parliament. Thus the
Crown can legislate by Order in Council for a newly conguered

3t 41 Amer. Bar. Assoc., 456, 369.
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country and can regulate trade and commerce in time of war.
The best known modern prerogative Order in Council is the Order
dated the 16th of February, 1917, establishing a rigid blockade of
cnemy  territory—commonly called the Second Reprisals Order.
The essence of this kind of legislation by the King in Council with-
out the intervention of Parliament. is that it is. original.and.in no
sense. delegated. The fact—and in modern constitutional practice
it is a fact—that the King in such legislation is advised by Iis
Cabinet does not modify this view.

(i) Statutory Orders in Conncil are made in virtue of, and in
‘accordance with powers expressly. delegated by Act of Parliament.
They are a much larger and constantly growing class. Prerogative
_~%Orders in Council, not being delegated legislation at all, are wholly
¢+ _outside our reference. Statutory Orders i neil, on the other
" hand, are in all aspects.delegated.legisla They are instru-
ments of greater dignity than Departmental orders, regulations,
rules and so forth, but in principle and for our purposes do not
differ from them.

Similarly a.provisional.order is not.delegated legislation, It is
in practice drafted by a Department or some independent body like
a statutory company and receives its final form before submission
to Parliament, but it requires confirmation by an Act of Parliament
to give it the force of law.

Its nature is well explained in the following passage® :—

““ The principles upon which the provisional order is based
were set out by Sir G, Jessel, M.R., in In re Morley (L.R.
20 Eq. 17) when dealing with costs in connection with a
provisional order made by the Board of Trade under the Tram-
ways Act, 1870. ° The liegislature ’ according to this autho-

rity, ‘instead of allowing proceedings to be taken before a:

Committee of either House, decided that these inquiries might
be prosecuted more cheaply and more beneficially before a
Jocal tribunal,-or persons appointed to inguire into the matters
locally. ~ These proceedings are instituted, and the parties,
instead of applying to Parliament, apply to the Board of
Trade ; and after making a proper investigation in the locality,
the Board of Trade makes a provisional order, and then, if
Parliament sees fit, that provisional order, generally with a
great many more, is confirmed by an-Act of Parliament, which
1s not procured -at all by the applicants, but by the Board
of Trade—that is, by the Executive Government of the
country. The result is that there has been an entire change
of system, and all that the applicant obtains is the provisional
order, and there is no proceeding in Parliament with which

82 Taken from an Article by Mr. Arthur Scott Quokett (nbwi Sir Arthur,
Parliamentary Counsel-to the Government of Northern Ireland), in
the Law Quarterly Review for October, 1918, Vol. 34, p. 357.
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» he really has anything to do directly.”  If, however, any
opposition is raised, a Bill to confirm a provisional order can
usually be referred to a Select Committee, and the parties
must then appear to promote and oppose, as in the case of
an ordinary private Bill.  Although the confirming Bill ‘is
brought in by the Government in the first instance, if such
opposition is raised, the conduct of the proceedings in Com-
mittee may be left to the promoters.”

#Forms of delegated legislation.

6. Delegated legislation by Ministers of the Crown invariably
takes one of two forms :—

(a). the statutory, Order m. Council ;
(b) the Departmental regulation.

(@) Statutory Orders in Coumeil occupy the place of bomour

in delegated legislation.

“* Until our administrative Departments (which in
some instances are offshoots of the Privy Council)
reached their present elaboration,” says Mr. Carr in
““ Delegated Liegislation,””® ‘‘ the King in Council
or the Privy Cauncil was the obvious anthority avail-
able to undertake to make rules and regulations. The
more elaborate our Departments become, the more
do they take over the legislative powers entrusted in
time past by Parliament to the Privy Council. Yef,
even now, though the Home Office is specially con-
cerned with aliens and the Air Council with aerial
navigation, the big codes governing those topics are
isgued not on the authority of the heads of those
Departments but on the authority of an Order in
Council. Doubtless the Department prepares the
drafts, but the formal legislative act iz made more
dignified—one might almost say more nafional-—by
being united with the traditions of the King in
Council.”

(b) The expression ‘‘ Departmental regulations”™ iz an

accurate and comprehensive description of all Minis-
terial delegated legislation other than Orders in Council.
As we have already observed, Departmental regulations
appear under various naimvies. They are sometimes called
regulations, sometimes rules, and sometimes orders. A
regulation under Section 82 of the Post Office Act,;
1908,** may be made by Treasury *° warrant ’’; and
under Section 13 of the Regimental Debts Act, 1893,*

8 p. 55,

* 8 Edw. 7, c. 48.

%5 56 & 57 Viet., e. 5.
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His Majesty Himself may by ‘‘ warrant '’ under the Royal Sign
Manual make regulations for the execution of the Act. Where t.he
Minister of Health confirms a bye-law made by a District Councﬂf“
or & town planning scheme proposed by a Liocal Authority he is
exercising what is constitutionally a legislative’ function, though
he may, in order to place himself in a position to consider the
matter, follow a judicial process and may address himself to his
task in a judicial spirit. Indeed when he appoints a day or gives
a certificate, he may be doing an act with legislative efficacy. But
confusing as these various expressions ave, they are merely different
names for the same thing—a piece of delegated legislation issued
on the authority of a Minister, as distinct from the Privy Council
itself. Nor is it possible to discover.in the existing practice any
rational plan for calling one piece of legislation a warrant, another
an order, and another something else. The most scientific explorer
cannot make a map of a jungle.

As we pointed oubt in paragraph 2 on page 18, the term
“ special orders ”’ is used with bewildering vaviety. For example;
Sections 80 and 81 of the Factory and Workshop Act, 1901*" (which
apply to.the making of regulalions under that Act), as set oub and
adapted in the Schedule to the Gas Regulation Act, 1920, are made
to apply to the making of special orders under the Gas Act; but
they do not apply to special orders under the Factory Act itself,
which appear to have no feature which distingnishes them from
orders in general except a grander name.

It is true, as Sir Williamn Graham Harrison pointed out in his
evidence (Memorandum paragraph 4 (v)), that the term has alse
been used by Parliament fo describe certain orders (made or con-
firmed by Ministers) which were intended to take the place of pro-
visional orders confirmed by Act of Parliament. See for instance
Section 26 of the Klectricity (Supply) Act, 1919." But the inten-

¥ g.g., under Section 184 of the Public Health Act, 1875 (38 & 39 Vict.,
c. 55).

87 1 Bdw. 7, ¢. 22.

®10°& 11 Geo. 5, c. 98 (see s, 10).

88-9-& 10 Geo. 5, ¢. 100. The Section is as follows:—

“ Anything “which under the Xlectric Lighting Acts may be
effected by a provisional order confirmed by Parliament may be
effecied by a special order made by the Hlectricity Commissioners
and confirmed by the Board of Trade usder and in accordance
with  the provisions of this Act, or by am order establishing a
joint electricity authority under this Act, and references in those
Acts and the Electric Lighting (Clauses) Act, 1899, tu provisional
orders shall be construed as including refersnces to such special
orders and orders as aforesaid, except that the paragraphs numbered
(1) to (4) of Section four of the Electric Lighting Act, 1882, shall
not apply to such special orders and orders as aforesaid, and any

18331 B
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tion did not lead to any real distinclion belween ordinary and
*“ special ” orders of a Minister. In Section 26 the Parlinmentary
Bill followed by the Royal Assent is replaced by an affirmative
resolution of each House ; and it might be thought at first sight that
this is the distinguishing feature of a special order; but other sec-
tions of the Act (e.g. Section 15) allow other things to be done by
special order ; and Section 85 defines the procedure for a * special ™’
order ag laying before Parliament, not with the requirement of an
affirmative resolution as under Section 26 but only subject to a
proviso for annulment on a hostile resolution—the ordinary pro-
cedure adopted by Parliament for Ministerial orders in general
which do not boast the proud title of ** special.”’

Moreover special orders vary greatly in their intrinsic nature.
At cne end of the scale they may be plainly legislative and at the
other end scarcely more than administrative. For instance &
gpecial order under the Trade Boards Act, 1918, withdrawing a
trade from the operation of the Trade Boards Act, 1909, or a
special order under the Gids Regulation Act, 1920,% authorising o
Tocal Authority to supply gas outside their own district is plainly
legislative ; whereas a special order under the Faetory Act®” directing
thermometers to be provided in a class of factories™ or determining
what is sufficient and suitable accommodation®™ in the way of
sanitary conveniences, is scarcely rore than administrative.

There is a still further use of the term ‘‘ special orders”’ in the
recent Standing Order of the Ilouse of Lords to describe certain

rules, regulations or other documents which require an affirmative
resolution of that House.™

Tt is clear that special orders cannot usefully be regarded for our
purposes as a separate and well defined class of delegated legislation.

Difficulty of classifying Delegated Liegislation.

7. There is no simple classification of the heterogeneous collection
of regulations, rules and orders in force to-day; nor is it easy to
formulate one which is either simple or satisfactory. Indeed unless

provisional order made under the Rlectric Lighting Acts and con-

firmed by Parliament may be amended or revoked by any such special
order or order as aforesaid:

‘“ Provided that a special order made in pursuance of the powers

- conferred by this sectiwn shall be laid before each House of Par-

liament and shall not come into force unless and until approved,

either with or without modifications, by a resolution passed by each
such House.”’

08 & 9 Geo. 5, c. 32

29 Hdw., 7, c. 22.

"2 5, 6, subs. (2).

g 9. ’ 7

°¢ 8ir William Graham Harrison regretted the application of the term ‘to

‘ this class as it tended to cause confusion between them and the
special orders described above (Memorandum of Evidence, para. 4 (iv),
(rd day). , :
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classification leads to some useful dlfferentxatlon of procedure there
-is not much to be gained by if. Parliament itself bas made or
authorised the making of several different classifications :—

No. 1.—The first divides them broadly into
(@) those required by the enabling statute to be laid before
Parliament, and
(b) those not so required.

No. 2.—Bection 1 of the Rules Publication Act, 1893,” makes a
subdivision of class No. 1 (a) by requiring a certain procedme of
preliminary notice for some of the regulations etc. contained in
this class but not for all.

No. 8.—A different classification results from Section 8 of that
Act, and the Treasury Regulations made thereunder, which divide
regulations etc. into—

(@) those required to be sent to the King’s Printer ;
(b) those not so required.

No. 4.—Class (a) of classiﬁcation No. 3 is defined by the Treasury
Hegulations as including *f every exercise of a statutory power by a
lule-makmg authority which ie of a legislative and not an executive
character *; but as excluding an exercise which is '‘ confirmed
only "’ by a rule-making authority. This classification purports to
wake a division of principle between legislative and executbive
regulations; but in so far as any given set of regulations which are
mainly executive may contain some which are legislative, and in
so far as the confirmation by a Minister gives legxsla,m ve efﬁcacy,
the classification in practice departs from its own principle.”

No. 5.—Those regulations which are sent to the King’s Printer
are sub-divided into :—

(a) those which are printed;
(b) those which are not.

The practice is to print” nearly every regulation sent to the
King’s Printer which is public and not local in character, so that
the sub-division into those which are printed and those which are
not is almost identical with the sub-division into

(a) Public and General;
() Tiocal.

- The disti_nctic;h between public and local regulations follows in
the main that between public and local Acts of Parliament.

*¢ Paragraph @ (on page 44) below gives a fuller explanation of Section 1
of the Rules Publication Act, 1893 (56 & 57 Vict., ¢. 66), and para-
graph 15 contains our recommendations for removing its anomalies.

* The Rules Publication Act, 1893 (56 & 57 Vict., ¢. 66), the Treasury
Regulations made thereunder in. 1894, and the Treasury Circular of
the 25th November, 1921, are prm‘cred as’ Aonex- I to this Report
(see p. 119).

i "‘, ' % Seo.para. 9, page 47, for fuller description of the arrangemen‘os for

ptmtmg ’
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The classifications of the Rules Publication Act, 1893, are thus of
little use for our purposes ; they throw small light on the problems
of principle which we have to consider. For similar reasons we
cannot regard the published volumes of *‘ Statutory Rules and
Orders >’ as defining cur field.

Normal and exceptional types of delegated legislation.

8. We have already observed that the system of delegated legis-
lation has been built up haphazard without plan or logic, and that
the extent and limits of delegation have been determined by acci-
dent and expediency and not upon any system. It is difficult to
find and it may be misleading to look for any clear and conscious
purpose in the hisborical development of the process. Bub it is
possible to distinguish between two types of delegated legislation,
and to say that one of them represents the normal and the other
the ewceptional practice of Parliament,

The normul type of delegated legislation has two distinguishing
characteristics :—one positive and the other negative.

The positive characteristic is that the limits of the delegated
power are defined so clearly by the enabling Act as to be made
plainly known to Parliament, to the Executive and to the Public,
and to be readily enforceable by the Judiciary.

The negative characteristic is that powers delegated do not in-
clude power to do certain things, namely—

(i) to legislate on matters of principle or to impose taxation ;

(i) to amend Acts of Parliament, either the Act by which
the powers are delegated, or other Acts.

A good example of the normal type of delegated legislation is to
be found in the Road Traffic Act, 1930.% Section 10 and the
First Schedule of that Act prescribe the rate of speed- to. be
observed by the various classes and descriptions of motor vehicles
on roads in Great Britain generally ; but Section 46 confers on the
Minister of Transport, on the application of a Liocal Authority,
wide powers of further restricting or even prohibiting the driving
of motor as well as other vehicles or of any specified clags or
description of vehicles on any specified road within the area of the
Local Authority making the application. No one who has ever
been in a motor car would desire Parliament to undertake this task
itself, and the staunchest upholder of the British Constitution is
unlikely to maintain that it is seriously threatened by delegation
of such a type. :

° 20 & 21 Geo. 5, ¢c. 43.
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There are, however, to be found on the Stattlte Book certain The
exceptional instances of delegated legislative powers, which may be g*;}ii’(%g'”al

convenlently classified as follows:—

(i) Instances of powers to legislate on matters of principle,
and even to impose taxation;

(ii) Ingtances of powers to amend Acts of Parliament, either
the Act by which the powers are delegated, or other
Aets;

(iii) Instances of powers conferring so wide a discretion on a
Minister, that it is almost impossible to know what Lmit
Parliament did intend to impose;

(iv) Instances where Parliament, without formally abandoning
its normal practice of lmiting delegated powers, has in
effect done so by forbidding control by the Counts.

©  Before we deal separately with each of these four classes of excep-

tional delegation we desire to point out that they have one feature
in common. When Parliament has resorted to any of them, it has
generally been on account of the special nature of the subject
matter and without the intention of establishing a precedent.

_ A remarkable instance of power to legislate on matters of prin- ¢y rnstances
ciple is now to be found in sub-section 1 of Seetion 136 of the of powers to
Poor Law Act, 1930,” which begins : legislate on

c e . ’ . 100 muatters of
For executing the powers given to him by this Act'™ the principle

Minister (of He&lth) shall make such rules, orders and regula~ and even fo
tions as he may think fit for— ymlose

taxation.
{a) the management of the poor L

This power was conferred by Parliament on the Poor Law Com-
missioners in 1834,""" has been on the Statute Book ever since, and

" has been vested in the Minister of Health since the creation of his
office in 1919",

In 1834 the administration of the poor law, which down to that
time had been carried on partly by parochial officers, partly by the
justices of the peace, had for a long time past become very unwise
and extravagant and a thorough reform was necessary. Parlia-
ment felt unequal to the task and determined to establish a body

°* 20.& 21 Geo. 5, c. 17. The subsection is also a striking 1nstanoe af -
. Class . (11i) of “the exceptional type.
7 190 The Minister is, subject to the provisions of the: Act, charged Wlth the
direction and control of all matters relating to the administration: of
rehef to. the -poor throughout. England and Wa.ies accordmg to the ”
- law in force for the time bemg (s, 1.8, (1)) i
] 4&5W‘1H 4,076, 's. 15,
“9&10(}30 5, e. 21.

18381 R ;R B3
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of Poor Liaw Commissioners with a large control over the whole
poor law system and wide powers of legislation. 1t was expected
that the commission would only be necessary for a tlme, but it
was renewed again and again'™ and developed first in 1847 into
the Poor Law Board,”* thenm in 1871 into the Liocal Government
Board™® and finally in 1919 into the Ministry of Health.™*

Few Acts of Parlisment contain so wide s regulation-making
power as this power which Parliament conferred in 1834 on the
Poor Law Commissioners and eventually by succession upon the
Minister of Health,

A potable example of the delegation of a power fo impose taxa-
tion was contained in Part 11 of the Safeguarding of Industries
Act, 1921, That part of that Act was aimed at the prevention
of dumping. Section 2 empowered the Board of Trade (affer
reference to a comrmittee sitting in public except when hearing
evidence on confidential matters) to make orders applying that
Part of that Act to goods of any class or description (other than
articles of food or drink), manufactured in any specified country
or countries outside the United Kingdom, if certain slatubory con-
ditions precedent were fulfilled; and Section 3 provided that any
goods in respect of which an order had been made should on im-
portation into the United Kingdom be liable to duties of customs
equal to one-third of their Va,lue in addition to any other duties of
customs chargeable thereon. TRigorous safeguards for control by
the House of Commons were provided by sub-section 4 of Section 2
of the Act, which provided that when the House of Commons was
sitting, or bemg adjourned or prorogued would sit within a month,
ne order should be made unless the draft of it were approved, with
or without modification, by a resolution of the House and that
in other cases, while the order might be made forthwith, it should
not continue in force for longer than one month after the next
meeting of the House without a resolution of that House authoris-
ing its continuance with or without modification.

Two orders were made under Section 2, both of them in 1922.
The draft of one™ was laid before the House of Commons and
approved : the other™ was made during the Recess and was con-
tinued in force when the House met. The whole of Part IT of the
Act was repealed by the Finance Act, 1930.**

103 2 & 8 Viet., ¢. 83; 8 & 4 Viet., ¢. 42; § Vict., ¢. 10; 5§ & 6 Vict., e. 57.

10¢ 10 & 11 Viet.,-c. 109. ‘The Board was not moade permanent till 1867
(30 & 31 Vict. ., ¢. 106).

10534 & 85 Vict., ¢. 70.

108 11 & 12 Geo. 5 c. 47.

107 Thig Sateguardmg of Industries (No. 1) Order, 1922 (Fabric Gloves and
Domestio: Ware, etc., S.R. & 0., 1922, No. 853).

108 The Safeguarding  of Industrles (No 2) Order, 1922 (Gas Mam,les,
S:R. & 0.,1922, No. 1088).

109 20 & 21 Geo 5, e. 28,




33

During the conditions of emergency which have obtained since
August last, Parliament has not hesitated in several far-reaching
and important statutes to delegate on matters of principle, all in a
brief period of Parliamentary time; though in each case a time
limit has been imposed on the use of the emergency powers. The
following five Acts were passed in the Autumn of 1951 :—

(1) The Gold Standard (Amendment) Act, 1931,"%° (Royal
Assent 2lst September, 1931) empowered the Treasury
(Bection 1 (8) ) to make and from time to time vary orders
authorising the taking of such measures in relation to the
Bxchanges and otherwise as they may consider expedient for
meeting difficulties arising in connection with the suspension of
the Gold Standard. The sub-section is in force for six months
from the passing of the Act.

(2) The National Economy Act, 1931, (Royal Assent 30th
September, 1931) empowered His Majesty during the period of
one month after the commencement of the Act to make Orders
in Council effecting - economies in respect of the services
gpecified in the Schedule to the "Act, and in respect of the
remuneration (otherwise than by way of pension assessed before
the commencement of the Act) of persons in His Majesty’s
service. Sub-section 2 of Section 1 provided that the Minister
designated in any such Order might make regulations for giving
effect to the Order; and sub-section 3 provided that any Order
or regulations should, as from a date not earlier than 1st
October, 1931, have éffect notwithstanding anything in any
enactment.

(3) The Foodstuffs- (Prevention of Exploitation) Act 1931'**
(Royal Assent Tth October, 1981), authorised the Board of
Trade, in case of 1ieed; to take exceptional measures for pre-
venting or remedying shortages in, or unreasonable increases in
the prices of, certain articles of food and drink. Section 2, sub-
section 3, provided that the Act should cease to take effect on
the expiration of six months from the passing thereof. Section
1, sub-section 3, provided that any regulations should be laid
before each- House of Parliament as soon as may be-after they
are-made, and that if an address is presented by either House
within the next subsequent 20- days on which that FHouse has
sat praying that the regulation may be annulled, it shall
thenceforth be void but without prejudice to the validity of any-
thing done thereunder or to the making of any new regulation.

(4)" The Abnormal Importations (Customs Duties) Act 1981
(Royal Assent 20th- November, 1931), empowered the Board

of Trade, with the concurrence of the Treasury, with a view to

11021 & 22 (Geo. 3, c. 46.
21121 & 22 Geo. 5, c. 48,
12 91 & 22 Geo. 5, c. 51.
11822 Geo. 5, c. 1.
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preventing the importation into the United Kingdom in
abnormal quantities of articles wholly or mainly manufactured,
by order to impose customs duties up to an amount not exceed-
ing 100 per cent. of value on any of the articles comprised in
Clasg, ITT of the ¢ Tmport and Export Tist,”’ subject to subse-
quent confirmation by affirmative resolution of the House of
Commons within -a Jimited period. The Act is in farce for
six months and no longer {Section 7, sub-section 3).

(8) The Horticultural Products (Emergency Customs Duties)
Act 1931 (Royal Assent, 11th December, 1931), empowered
the Minister of Agriculture and Fisheries, with the concurrence
of the Treasury, with a view fo reducing the importation into
the United Kingdom of certain classes of fresh fruit and fresh
vegetables and other horticultural products, the production of
which in the United Kingdom can be increased, or which are
articles of luxury, by order to impose duties up to 100 per cent.
of value on any of certain scheduled articles. The Act is to
continue in force for twelve months and mo longer. Orders
may have immediate effect but are to be laid before the House
of Commons so0 soon as may be after they are made, and require
subsequent approval of that ¥ouse by affirmative resolution
within a limited period (Section 1, sub-section 2). A rule or
regulation contained in such orders is not to be deemed to be a
statutory rule within the meaning of Section 1 of the Rules
Publieation Act, 1893."**

These five very recent examples of delegated legislation on matters
of principle or of taxation were all treated by Parliament as
occasioned and justified by the emergency. As the exceptional type
of delegation characteristic of emergency legislation no less than
any other falls within our terms of reference it is our duty to report
our views upon it. We deal further with it in paragraph 11 below.
But we would point out here, incidentally, that it is of interest
for our present purpose to note the great diversity of form observable
in these five statutes in regard to the procedure and to the safe-
guards provided in them for the delegated legislation which they
authorise. Our general view is, that even in the exceptional types
of power to pass delegated legislation it is desirable to standardise
both procedure and safeguards as far as possible. Nothing is more
apt to create legal ambiguities of meaning than variation of language
without difference of intention.

4 22 Geo. 5, ¢ 8.

115 No similar exemption for the Board of Trade will be found in the
Abnormal Importations (Customs Duties) Act, 1931, just mentioned,
for that Board is already entirely exempted from Scction 1 of the
Rules Publication Act by subsection (4) thereof. (See below, page 45.)
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There i8, however, an even more recent example of the delega- The Import
tion of power to legislate on matters of taxalbion, and to the exercise ?91?168 4ot
of this power no time limit is fixed by the delegating enactment. 33,

The Import Duties Act, 1932,"** imposes a general ad valorem
customs duty of ten per cent. on all goods imported into the United
Kingdom other than exempted goods. Many goods areTexpressly
exermpted by the Act itself, and the Treasury is empowered, after
receiving a recommendation from the Import Duties Advisory Com-
mittee; constituted under the Act, and after consultation with the
appropriate Department, to direct by order that any other goods
of whatsocever class or description shall also be exempted.  During
the firss six months after the passing of the Act this power may
only be exercised in cases of special nrgency : but ‘after the expira-
tion of that period this limitation on the power will cease.’**®

In the case of articles of luxury or articles of a kind which are
being produced or are likely within a reasonable time to be pro-
dnced in the United Kingdom in gunantities which sre subsfantial
in relation to United Kingdom consumption, the Committee may,
having due regard to the advisability in the national interest of
restricting imports: into the United Kingdom and the  interests
generally of trade and industry in the United Kingdom; recommend
additional duties at such rates ag they may specify ; and the Treasury
may, If they think £t after consultation with the appropriate
Departinent; by order direct that additional duty at a rate not -
exceeding the amount recommended shall be charged.'*™

Neither the general ad valorem duty nor any additional duty
is.chargeable on the products or manufactures of the Crown Colonies
or -territories under His Majesty’s protection : and the like exemp-
tion ay be granted by Order in Council to any mandated terri-
fory. e '

In the case of the products and manufactures of the Dominions,
India and Southern Rhodesia, neither the general ad valorem. duty
nor -any - additional duty is chargeable till the 15th of November,
1982 ; and after that date both exemptions and preferences may
be granted for such goods by orders made by the Treasury on
the recommendation of the Secretary of State.™®

In the case of foreign goods exemptions and preferences may be
granted by orders made by the Treasury on the recommendation
of the Board of Trade, and in the case of foreign countries which
diseriminate against British goods supplementary duties may be

1158 22 Geo. 5, ¢. 8. A further reference to this Act will be found in Section
III, paragraph 18.

125b Bections 1 and 2 and First Schedule,

158 Section 3.

134 Bection 5.

Li5e Section 4.
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imposed by the Board of Trade by orders made with the concurrence
of the Treasury.”* Fower is given to the Board of Trade to make
regulations as to proof of the country of origin,'**

Any order made by the Treasury or the Board of Trade under
the Act must be laid before the House of Commons as goon as may
be after® is made. If it imposes a customs duty, it “will cease
to have effect unless it is approved by resolution of the House within

.28 Parliasmentary days; and if it does not impose a customs duty,

it may be annulled by resolution of the Ilouse within the same
period.**™®

The Import Duties Advisory Committee may authorise the dele-
gation of any of their funclions to a sub-Committee consisting of
members of the Committee.™

Such are the leading provisions of what is obviously one of the
most important delegating enactments which Parliament has ever
passed but we do not feel justified in attempting an estimate of so
far-reaching a measure at 8o early a stage in its existence.'™

(D In each of eight modern Acts of Parliament, passed between
1888 and 1929, power has been conferred on the appropriste
Minister to modify the provisions of the Act so far ag may appear
to him to be necessary for the purpose of bringing the Act into
operation.

In the Liocal Government Act, 1894,*'° the like power was con-
ferred on the appropriate County Council.

This class of enacbment has acquired the nickname of ‘‘ the
Henry VIII clause ”” because that King is regarded popularly as
the impersonation of executive autocracy. Indeed it may be con-
sidered to resemble the famous Statute of Proclamations, 1539,
which gave the King power to legislate by proclamation until
it was repealed on Henry’s death in 1547."'* The comparison is
certainly far-fetched.

The purpose of Henry VIIT was to enlarge his powers to make
proclamations having the force of law. The sole purpose of Par-
liament on the nine occasions when it passed the modern enact-
ment was to enable minor adjustments of its own handiwork
to be made for the purpose of fitting its principles into the fabric
of existing legislation, general or local, and of meeting cases of
hardship to Liocal Authorities.

115t Sections 7 and 12.

15¢ Section 7 (2).

115k Section 19.

ust Section 2, ss. 6.

115 The Wheat Quota Bill has also been introduced into the House of
Commons: but as the Commibtee stage has not yet concluded we
refrain from comment,

~ x18 56 & 57 Viet., ¢. 78.

17 31 Henry 8, c. 8.
s 1 Kdw. 8, c. 12.
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In e10ht of the nine instances the provision was transitory, and
the last of them—the provision contained in Section 130 of the
Tiocal Government Act, 1929"°—ceased to have effect on 3lst
December; 1930. The exceptlon is Section 80 of the Liocal Govern-
ment Act, 1894""* (which as we have seen above confers powers on
the Couuty Council and not on any Minister), which is permanent
in its effect; but as it relates to difficulties arising with Tespect to
the holding of the first parish meeting or the first election of parish
or. district councillors, it has no longer any operation exeept as
regards newly created parishes or districts.

All these nine enactments will be found set out in Annex TI
to ithis Report.

(I1) Before we turn to Aects conferring power on the Fxecutive
to amend other Acts, it tuay be interesting to mention an interest-
ing example of tht at “First 51ght gseem to be, but are not,
powers of delegated legislation, which is to be found in the Church
of England Assembly (Powers) Act, 1919, commonly known as
the Enabling Act.

By that Act the Church' Assembly, a subordinate body, is em-
powered to propose legislation ‘‘ fouching matters concerning the
Church of England.”” The measares so proposcd may '° extend
to 77 the repeal or amendment of Acts of Parliament including the
Church Assembly Act itself. But although all the initial stages of
legislation are thus left to the exclusive jurisdiction of the sub-
ordinate body, and although Parliament has reserved to itself vo
power of amending the measure so framed, it is not until Parliament
itself—i.e. The King, Tuords and Commons—have conferred on it
legislative force by an affirmative address of each House, followed
by the Royal Assent, given in the same way as to an ordinary Bill,
that the measure is converted from a draft into legisiation. The
example thus falls into precisely the same constitutional category
as the provisional order procedure (see paragraph 5);, and
although by ity procedure the Enabling Act does permit of existing
Acts of Parliament being. altered, the alteration is in fact made by
Parliament itsclf and not by the Church Assembly. In essénce the
Church Assembly Act is not an instance of delegated legislation.

Torning wow to Acts which confer power on the Executive to
amend other Acts, we find a typical example in the Juries Act,
1922 ' where power Is given to make provision by Order in
Council for making such -adaptations in any enactments as ave
necessary for giving full effect to the Act,

Another is contained in Section 20 of the Mental Treatment Act,
1930, which empowers the Minister of Health by order to modify
the wording of any enactment so far as is necessary to bring it into

22910 % 20 Geo. 5, 6. 17,

209 & 10 Geo. 5,-c. 76.
12112 & 13 Geo. 5, ¢. 11, s. 6.
22 20 & 21 Geo. 5, ¢. 23,

The
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conformity with the provisions of the section. It should be noted
that the whole section relates only to terminology, its intention
being to replace certain statutory expressions in previous use by
others which at the moment were regarded as less offensive.

Provisions of greater importance, however, are to be found in
the Liocal Government (Scotland) Act, 1929,** a measure which
effected sweeping changes in the system of local government in
Scotland. By Section 76 the Secretary of State was empowered—

(A) between the 18th of May, 1929, and the 31st of December,
1930, to make by order ‘* any adaptations or modifica-
tiong of the provisions of any Act necessary to bring

those provisions into conformity with the provisious of
this Act 7.

(B) At any time after the 16th of May, 1929, to make by order
‘“ such adaptations in the provisions of any local Act as
may seem to him to be necessary in order to make those
provisions conform with the provisions of this Act, or
1 order to make an equitable adjustment or apportion-
ment of any expenditure or payment under the local
Act, consequent on the carrying into effect of the pro-
visions of thig Act .

A somewhat similar power is conferred on Local Authorities in

‘regard to town planning schemes by sub-section (2) of Section 55

of the Housing, Town Planning, etc., Act, 1909, as amended by
Bection 44 of the Act of 1919.***

There are on the ‘Statute Book several enactments which confer
powers on a Minister and contain no limiting definition of those
powers, but leave everything to the Minister’s discretion in plain
but wide language—such as *‘ to carry out this Act ** or “ to give
effect to the provisions of this Act >. The Poor Law Act of 1834'*
quoted above under Class (i) of the ‘* Exceptional »’ type is itself
a good illustration. Amother example is afforded by the Patents,
Designs and Trade Marks Acts, 1883'* and 1888."*" Sub-section 1
of Section. 1 of the later Act provides that after the 1st of July,
1889, a person shall not be entitled to describe himself as a patent
agent, unless he is registered as a patent agent in pursuance of
the Act. Sub-section (2) provides that the Board of Trade shall
make such general rules as are in the opinion of the Board required
for giving effect to the section.

122 19 & 20 Geo. 5, c. 25.

22 9 Edw. 7, ¢. 44 and 9 & 10 Geo. 5, . 35: see also Clause 11 (1) b of the
Town and Country Planning Bill now before Parliament,

125 4 & 5 Will. 4, e. 76, s. 15, -

128 46 & 47 Viet., o. 57.

127 51 & 52 Viet., . 50.
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.~ The meaning of the section, as affecting the validity of the
Register of Patent Agents Rules, 1889, which were made under if
by the Board of Trade, was considered by the House of Liords in
Institute of Patent Agents v. Lockwood, 1894 A.C. 347. The
House decided that the section left the whole scheme to the dis-
cretion of the Board of Trade, and that it was therefore not within
the province of a Court of Liaw $o canvass the merits of the
particular scheme embodied in the Rules of 1889.

It is worth noticing that the Liord Chancellor (Liord Herschell)
expressed the opinion that judicial control of the scherme would
not have been an improvement on the method of legislation which
had been followed in the section.

Another example is to be found in Part IV of the Road Traffic
Act, 1930, which provides for the regulation of public service
vehicles. - The regulation -of such vehicles is committed to bodies
of Traffic. Commissionérs established by the Act, but Section 81
gives wide rights of appeal from their decisions to the Minister of
Transport, and empowers him on any such appeal to make such
order as he thinks fit, and provides that any such order shall be
binding on the Commissioners.

Parliament, no doubt, considered that Part IV of that Act was
one of those enactments, regulating improvements for the benefit
of the general public, of which Tiord Watson said in - Lockwood’s
case. (referred to above) that every neighbouring member of the
public has a cerfain interest in seeing them enforeed, and that it
would never do to permit the Civil Courts to adjudicate as to
them.'” ’

125 90 & 21 Geo. 5, c. 43.

129 We - invite particular attention to the above statutes -as illustrations
of the inseparable mingling, which so ofton appears in delegated
legislation, of the theoretically separate functions of legislation and
justice. In so far as the delegated legislation regulates the life of
the community for the fubture on certain prineiples it is true legisla-
tion.  -In so far as the application of the rules so made affects the
rights of persons (individual or corporate), dispute may arise about
the existence or not of the conditions precedent upon which the
Minister’s right to. make or apply his legislation depends. If such a
dispute arises, it is a justiciable issue, and its determination is a truly
judicial function. But in practical politics an acadeinic attempt to
draw the theoretical line may be contrary to common sense; it may
Be necessary to leave all such guestions, legislative and judicial, to the
executive discretion of the Minister. Any other course miay be incon-
sistent with good administration. But it is important to remember
that what is truly legislative may also have a judicial aspect; and
this truth underlies the famous judgment of Lord Atkin in the case of
Rex. v. Electricity Commissioners (1924) 1 K.B. p. 171,
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In many statutes Parliament has provided that the Minister may
make an order under the Act, and that the order when made
‘“ ghall have effect asif enacted in this Act.”” “'The latter half of the
provision has been much discussed, and criticised, on the assump-

tion that it prevented a Court of Liaw from inquiring into the
order.

All such criticism has, however, been laid to rest by the decision
of the House of Lords in Minister of Health v. The King (on the
Prosecution of Yaffe), 1931 A.C. 494, in which the House laid it
down, that while the provision makes the order speak as if it were
contained in the Act, the Act in which it is contained is the Act
which empowers the making. of the order, and that therefore, if
the order as made conflicts with the Act, it will have to give way
to the Act. In other words, if in the opinion of the Court the
order is inconsistent with the provisions of the Act which authorises
it, the order will be bad.

It is, therefore, clear that the validity of any order made under
a provision so worded remains legally open to question, and that
1t is only when what is done falls within the limits of the powers
conferred, and conforms to the conditions imposed, that the order
acquires the force of law.

Bome statutes however contain a different and more elaborate
provision which seems on its face to have been designed with the
express purpose of completely and finally excluding all control by
the Courts. It runs as follows :—

““ The Minister may confinin the order and the confirmation
shall be conclusive evidence that the requirements of this Act
have been complied with, and that the order has been duly
made and is within the powers of this Act.”’**

This type of provision has not yet been considered by the House
of Tuords, and we therefore refrain from expressing a definite opinion
upon its scope and effect. It is, however, we think, plain that the
protection afforded even by this elause is not limitless. If the
Minister of Agriculture and Fisheries went out of his province
altogether in confirming an *‘ order ” (i.e.. a regulation) under
Section 39 of the Small Holdings and Allotments Act, 1908 ;" if,
for example, he confirmed an order which provided for boiling the
Bishop of Rochester’s cook to death," we doubt whether the order
would be protected by this section, although, if 'a new Act of
Parliament were to be passed expressly conferring such a power,
the order would be unassailable.

130 See for example, the Small Holdings and Allotments Act, 1908, (8 Edw. 7,
c. 36), s. 89, and the Housing Act, 1925 (15 & 16 Geo. 5, c. 14), Third
Schedule.

131 8 Edw. 7, e. 36.

192 See 22 Hen. 8, c. 9, cited above in paragraph 3.
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But the clause 1&0b}ectloﬂable anﬂﬂfwe doubt whether it is ever
justified:  TIn exceptlon,dl cases where Parliament may determine
that it is necessary to: confer on a Minister the power to make
regulations whose validity is not to be open to challenge - in the
Courts, the enabling statute should declare this intention in clear
and precise language. We. revert to this fopic in paragraph 14
on page 61 below where we discuss judicial control over delegated
legislation.

There are certain Acts which confer power on Ministers to add
to lists of subject matter contained in Schedules—e.g. the Poisons
and Pharmacy Act, 1908 and the Trade Board Acts, 1909 and
1918""—or even to alter them-—e.g. the Companies Act, 1929
Such a power, no doubt, in a legal sense involves amendment. of
the Act, but it is not amendment in the sense in which the critics
object to delegated power to-amend Acts of Parliament, because
the lines along which amendment should move are clearly laid down
in the amending Act itself. Such cases may therefore, properly be
regarded as nearer t6 the normal than the exceptional.

S

o
f Safeguards provided by Parliament.

9. Apart from the jurisdiction. of the Courts of Law to decide
whether a Minister has acted within the limits of his delegated
power, what safeguards have we against abuse or objectionable
exercise of such power?

i;;;" Parliament, recognising. the danger of such exercise, has taken
" “eafe 160 provide two special safeguards, although they do no‘c operate
1 all cases :

% (@) the stipulation in the delegating enactment that the regula-

=S ; ’ t&;@,’ms made thereunder shall be laid before TParliament
g(b\ the “system of publicity provided for by the Rules Publica-
J Tion Act, 1893.7°

Xa) There is no gener&l statute (neither the Rules Publication Act 1,ying
1tself nor any other) which requires regulations to be laid before bvefore
Farliament ; but in many cases the delegating statute itself If requires Porliament.
the re ulatiof T B oo g The Tequirement that e regtlation
shall be Taid takes different forms 1n various statutes, e.g. :

() Liaying—with no further directions;’

(i) a¥1ng-W1th provision that, if within a specified period
of time a resolution 1is passed by either House for
annulling (ifi some cases for annulling or modifying) the

133 8 Edw. 7, c. 55.
134 9 Idw. 7, ¢.22, and 8 & 9 Geo. 5, c. 32,
125 19 & 20 Geo. 5, c. 23.
136 56 ‘& 57 Vict., ¢. 66,
9T g, 2. regulatxons under the Poreign: Marriage Act, 1892 (66 & 56 Vict.,
¢, 23y see 5. 21-(2).
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regulation, the regulation may—or shall—be annulled or
modified, as the case may be, by Order in Council ;***
(i) Laying—~with provision that the regulation shall not
<Www_ﬂ "ot
operate beyond a certain specific period, unless approved
bymifg%ﬁwlﬂmmhw@.m Sometimes it 1830
affirmafive resolution of both Houses, but sometimes
only of the House of Commons (e.g. orders of the
Board of Trade under the Safegnarding of Industries
iAct, 1921, already mentioned on page 392) ;
(iv) Laying in draft for a certain number of days;**
(v) Laying in draft with provision that the regulation is not

to operate till the draft has Dbeen approved by
resolution,***

- It is imposgible to discover any rational justification for the exist-
.ence of so many different forms of layin on_what principle
Parlilament 3¢ts 10 dmlﬁmm—iﬁpam
ticular enactment.

In cases in which rcgulations are subject to annulment if a
resolution is passed within a specific number of days, there are
extraordinary and quite illogical differences in the number of days
specified in different statutes. In some cases the number is as
great as 100; in others it is as small as 20.>** Between these ex-
tremes lie periods of 40, 86, 30, 28 and 21 days; 28 and 21 days
are common. In most cases ** days ”’ means '‘ sitting days,’” i.e.
days on which Parliament actually sits, but sometimes Parliament
has neglected to specify that the days are to be sitting days.

It is usually provided that annulment shall be without prejudice

to the validity of any action already taken under the regulation
which is annulled.’®

ns under the Housing &c. Act, 1919 (0 & 10 Geo. 3, ¢. 85):
see 5. 7 (3): and rules under the Nurses Registration Act, 1918
© & 10 Geo. 5, c. 94): see 6. 3 (4).

139 oo, orders for the compulsory acquisition of land by the Minister of
Health on behalf of an authorised Association wunder Section 16 of
the Town Planning Act, 1925 (15 & 16 Geo. 5, c¢. 16) and rules
modifying and adapting an enactment made by the Board of Control
under the Lunacy Act, 1890 (53 & 54 Viect., c. 5)~—sec the Mental
Treatment Act, 1930 (20 & 21 Geo. 5, ¢. 28) 8. 15 (2).

140 ¢.g. Orders in Council under the Ministry of Health Act, 1919 (9 & 10
Geo, 5, ¢. 21, 8. 8 (2)). ’

41 g.g. cortain parts of draft Orders in Council in regard to census par-
ticulars under the Census Act, 1920 (10 & 11 Geo. 5, ¢. 41, 5. 1 (2)
and’ Schedule).

12 The maximum of 100 days occurs in the Supreme Court of Judicature

" (Ireland)  Act, 1877 (40 & 41 Vict., c. 57, s. 69), applicable now to
Northern Ireland by virtue of subsection (1) of Section 41 of the
Government of JIreland Act, 1920 (10 & 11 Geo. 5, ¢. 67); the
minimum of 20 days applies to regulations under the Unemployment
Insarance Act, 1920 (10 & 11 Geo. 5, c. 30, s. 85 (3).

13 Jee, for example, Housing &o. Act, 1918 (9'& 10 Geo, 5, c. 85), 8. 7 (3).
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The roc;e,d,xmf.utbﬁggg‘zo» Houses is similar but.nef identical. In
themﬁ'f)%ge of Liords notchpapers presented to the Hotuse—

including both regulations and draft regulations—appears i the
first instance in the Minutes of Proceedings. A separate printed
list of those papers required by Act of Parliament to be laid on

House of
Lords.

the Table of the House for a specified number of days is published, -

showing the Act under which the paper is prescribed and the
number of days it is required to lie. This list is cirenlated to all
Peers from time to time, on an average once. a fortnight.

In the case of regulations subiect to annulment, the period for
which the repulation is requured.. fo. He . before Parharent. 18 not
usually legs than 21 davs; and as in most cases these are sithing
days, the period covers about two months. These regulations there-
fore appear in the printed list circulated to Peers two or three
times before the period expires.  All papers presented to the House
are kept in the Journal Office, where they are available for
examination. o

In the House of Comypons the procedure is much the same; i.e.,
nofice of all papers presented appesrs first m the daily Votes and
Proceedings and 2 separate printed list of these papers is also
prepared and supplied o any Mermber who desires it.  Twenty-one
gitbing days is equivalent to not less than one month in the case
of the House of Commons and the list is published once a week.

When a regulation is technically laid on the Table of the House
of Commons, the actunal document is placed in the Library of the
House. By direction of Mr. Speaker the public Departments have
been notified on several occasions that such documents ought to
be presented-in duplicate, and this is now usually done, but is
occasionally neglected.* When it is done, one copy is filed along
with copies of similar papers, and placed on a cenfiral table in ouve
of the rooms of the Library, where it is open to the inspection of
any Meémber who . wishes to see it. But as the custody and
preservation of the document is important, the other copy is locked
up, and a Member who wishes to see it must ask the ‘Librarian
or. another responsible. official to produce it. If only one copy is
presented, this is always locked up, but can be produced. at any
time for inspection.

In the House of Liords a Peer who wishes to direct the attention
of the House to a regulation lying on the Table can do so by a
motion for papers, which admits of a division, or by a question,
which dees not.

In the case of any regulation subject to annulment any Peer
can, of course, move the necessary resolution to annul ard, if
necessary, divide the House.

M4:80 we are informed by officers of the House.

House of
Commons.

Procedure
for Debate:
House of

Lords.
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In the House of Commons any Member can move an address or
motion to annul or disapprove a regulation or a draft regulation.
In the case of any regulation which by statute is expressly made
liable to annulment within a stated period, such an address is
“ exempted business,’”” can be taken after 11 p.m., and admits of
a division. Dut in the case of any other regulation a Member who
wishes to move an address or motion must find time during the -
ordinary sittings of the House, which as a rule is impracticable ;
and the Member desiring to raise the question must therefore do
so on the motion for adjournment during the limited time betwesn
11 and 11.30 p.m. when no division is allowed.

In theory a Member of the House of Commons who wishes to
direct attenbion to a regulation lying on the Table can do so-any
evening in which the Touse is sitting by raising the question on
the motion for the adjournment; but in practice such a thing is
hardly ever done.

Any Member of the House of Commons can ask a question
about a regulation lying on the Table, and many questions are so
asked; but no debate can take place in the House of Commons, as
in the House of Tords, on a question, although the indirect
influence of a question upon the Department concerned is often
considerable, and may produce a degree of effect which would sur-
prise the Member who uses this modern weapon of the House of
Commons for controlling the IZxecutive.

(b) Anfecedent publicity is undoubtedly a safegnard of the
highest value particularly where it leads to consultation with the
interests concerned; and Section 1 of the Rules Publication Act,
1893, aims at sccuring such publicity in the case of such
““ statutory rules '’ as fall within its scope.

33

The expression ‘* statutory rules ** is defined in Section 4 of the
Act. The definition makes it clear that the expression only ex-
tends to *‘ rules,”” ‘‘ regulations ’ and ‘' byelaws ' in the strict
statutory sense of those words; so that ‘‘ orders ' are not within
the scope of Section 1 at all unless they contain ‘ rules’ or
““ regulations *’.

The section applies to all ** statutory rules ** which are required
to be laid before Parliament other than :

(1) ‘* Statutory rules '’ required either to be laid, or to be laid
in draft, for a period before coming into operation :

18 56 & 57 Vict., ¢. 66,
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(i) “* Statutory rules ”” made by eithcr the Minister of Health
as successor to the T.ocal Government Board, or the
Board of Trade, or the Revenue Departments or by or
for the purposes of the Post Office :
or by the Minister of Agriculture and Fisheries under
the Contagious Diseases (Animals) Act, 18"8 ¥ and the
Acts amending the same.

The section does not apply to Scotlsnd at all. Tn the case,
however, of rules made under & few Acts of Parliament the enabling
Act itself applies the section to Scotland, e.g., the Public Health
{Regulations as to Food) Act, 1907,

Notice of a proposal to make any ' statutory rule "’ which is
within the scope of thie sectlon must be gazetted at least 40 days
before the ** statutory rule’’ is made; and the notice must state
where copies of the draft regulation can be obtained.

During the 40 days any public body may obtain copies of the
draft rules at a reasonable price, and any representations or sug-
gestions made in writing by a public body inlerested must be
considered by the authority  proposing to make the *° stabutory
rule '’ -before it ig finally settled.

The- practice is for the Department concerned to give mnotice
that the draft is on sale by the Stationery Office and thus in fact
the draft ean be readily obtained not only by °* public bodies ”” but
by atiyone interested.

It is important to observe that the ambit of Section 1 is strictly
defined and that any ‘¢ statutory rule ’’ which

either is- made by one of certain named Departments or for
the purposes of the Post Office, or by the Minister of Agri-
culture - and Fisheries under certain Acts, or relates to
Scotland;

or—hy whomsoever made—is required to be laid before Parlia-
ment, or to be laid before Parliament in draft, for a period
before taking effect,

or—by whomsoever made—is not required to be laid before
Parliament at all

ig beyond the armbit of the section.

By subsequent legislation the scope of the section has beéen
further limited. A list of the further exclusions will be found in the
Index to the Statutes in Force under the heading ** Statutory Rules
and Orders, 2. Draft rules'in certain cages.”’ On the other hand
there has been a slight extension of the section to certain rules
theretofore excluded. This extension will be found under the same
heading in the Index.

te 4] & 42 Vict., c. 74.
7 Fdw. 7, c. 32.

Erclustons
from See-
tion 1 of
the Act.
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There is, however, one recent exclusion of rules from the opera-
tion of the section which must not be passed over without particular
notice. Under sub-section 5 of Section 99 of the Supreme Court of
Judicature (Consolidation) Act, 1925,"** Rules of the Supreme
Court—i.e. the whole of the High Court legal procedure
~—were for the futare entirely exclnded from the operation
of Section 1 of the Rules Publication Act, 1898.'4

In Northern Ireland the Rules Publication Act, 1893,* has been
repealed altogether and replaced by the Rules Publication Act
(Northern Ireland), 19925, which contains nothing corresponding
to Section 1 of the 1893 Act.

Dut even in the case of statutory rules within the ambit of Section
1, Section 2 provides that where the authority empowered to make
the rule certifies that on account of urgency or any special reason
a rule should come into immediate operation, the authority may
make the rule come into operation forthwith as a provisional rule
and continue in force until—though only until—a rule hag been
made in accordance with the provisions of Section 1.

“ It was doubtless intended,” says Mr. Carr in *‘ Delegated
Legislation ' ** that a Department which could not wait forty
days and which therefore made its rules as * provisional * should
convert its provigional rules into substantive rules by the statutory
process already described (i.e. in accordance with the provisions
of Section 1). This is usually so done. Thus the Ministry of
Health, having to issue its regulations under the Censgus Act, 1920
in a hurry, as preparations had to be rapidly made for the 1921
census, certified its regulations as urgent and issued them as
‘ provisional ’ on December 21st, 1920, and followed them up by
producing draft rules three days later which . . . . cume per-
manently into force on February 14th, 1921. But, once rules have
been made ¢ provisional,” there is no particular incentive to convert
them into non-provisional rules.’’

Some provisional rules of 1911 about old age pensions were
reissued in modified form in 1920, but still as provisional rules, and
were not superseded by rules in final form till 1921.

In that year, however, a Treasury Circular reminded Government
Departments that ** provisional rules should in all cases be super-
seded by rules in final form as early as possible ’—a reminder
which we endorse.

It should be noticed that

(a) there are enactments which specially provide for the ex-
clusion of rules made under those enactments from
the ambit of Bection 1 of the Rules Publication Act,
while making special provision for antecedent publicity

148 15 & 18 Geo. 5, ¢. 49.

149 Page 35,
180 10 & 11 Geo. 5, c. 41.
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for such rules, e.g. Section 18 of the Mining Industry
Act, 1926, and Section 12 of the Coroners (Amend-
ment) Act, 1926, (see below for the special provision
contained in each of these sections);

(b) there are enactments on the other hand which expressly
provide for the inclusion of rules made under these enact-
ments, which would not apart from such express pro-
vision be within the ambit of the section, e.g. the Town
Planning Act, 1925.%°

While Section 1 of the Rules Publication Act, 1893 provides for
antecedent publicity, Section 3 and Treasury regulationg **° made
thereunder provide for subsequent pubhmty as regards regulations
‘gent to the King’s Printer,'*

Nearly every 1egu]4tlon sent fo the King's Prmtel which - is
general and not Jocal in character is under existing practice printed
forthwith in separate form.*’

At the end of every year the Stationery Office publishes a volume
called ** Statutory Rules and Orders,”’ covtaining the text of nearly
all regulations similar to public general Acts and a classified list of
local regulations made in the course of the year and still in force.".

At the end of every third year it publishes an Index to the
‘ Statutory Rules and Orders ” in force.

““The creation of this official system of publication has removed
the reproach that the law embodied in statutory rules was less
well known and: less easy to find than the law embodied in Acts
of Parliament.”” ™

Special safeguards for antecedent publicity are sometimes con-
tained = in  particular statutes. The following are = typical
lustrations—

(@) the power of the Board of Trade o appoint commitiees for
the purpose of advising them when considering the
making or alteration of any rules, regulations or scales
for the purpose of the Merchant Shipping Acts, con-
gisting of such persons.as they may appoint representing
the inferests principally affected or having special know-
ledge of the subject matber :**°

1116 & 17 Geo. 5, c. 28.

15218 & 17 Geo. 5., c. 59

153 15 & 16 Geo. 5, ¢. 16,

15¢ 58 & 57 Viet., c.” 66.

Regulations, dated August 9th, 1894, made by the Treasury with the
concurrence of the Iiord Chancellor and the Speaker of the House
of Commons in pursuance of the Rules Publication Act, 1893 (1894:
No. 734).. See Annex No. I.

Bee above para. 7.

Regulation 8.

Regulation 9.

159 ¢ Delegated Legislation,” page 45.

180 Merchant Shipping Act, 1906 (6 Edw. 7, c. 48), ». . 70.

156
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(b) the elaborate provision for publication, consideration of
objections, and public inquiry in connection with the
making by the Secretary of State of regulations under
the Tlactory and Workshop Aect, 1901, which are
contained in Sections 80 and 81 of that Act :

(c) the elaborate machinery for publication, consideration of
objections, and public inguiry in connection with the
making by the Minister of Liabour of special orders
under the Trade Boards Act, 1918, which are con-
tained in the first Scheduole to that Act :

(d) the similar provisions in connection with the confirmation
by the Minister of Transport of special orders made by
the Rlectricity Commissioners under the Ilectricity
(Supply) Act, 1919, which are contained in the
Schedule to that Act:

(e) the provision in the Seeds Act, 1920,'** for consultation
between the Minister of Agriculture and Fisheries and
representatives of the interests concerned before the
Minister makes regulations for the purpose of carrying
the Act into effect :

(f) the provision in the London Traffic Act, 1924, for con-
sultation between the Minister of Transport and the
London and Home Counties Traffic Advisory Committee
before the Minister makes regulations :

(9) the provision in Section 18 of the Mining Industry Act,
1926, for consultation between the Minister of Labour
and representative associations before the Minister
makes regulations under the section :'*

(h) the provisions in Section 12 of the Coroners’ (Amendment)
Act, 1926',“” in connection with orders for the formation
or alteration of County Coroners’ districts.

Quite apart from the above statutory obligations, Departments
are naturally at pains to consult freely all inferested bodies, where

possible, in the ordinary course of running their businesses
efficiently.

1611 Bdw. 7, c. 22,

12 8 & 9 Geo. 5, ¢. 32,

12 9 & 10 Geo. 5, c. 100.

194 10 & 11 Geo. 5, ¢. 54, 5. 7.
195 14 & 15 Geo. 5, c. 34, s. 10.
186 16 ‘& 17 Geo. 5, c. 28.

17 16 & 17 Geo. 5, ¢. 59,
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Drafting of Regulations.

10. There is one aspect of the unsystematized character of our
constitutional procedure for delegated legislation to which we wish
to draw special attention. Whereas the drafting of Government
Bills is done in the Office of the Parliamentary Counsel, batristers
selected for that office and by long training therein acquiring the
highest skill as draftsmen, the drafting of regulations is only in
certain cases (for example, regulations which are made by the
Treasury) done by or under the supervision of Parliamentary
Counsel. In other cases it is done by the various Departments,
usually (though not invariably) by their legal branches.  The work
is there largely in the hands of persons who, however able and
experienced in their -own work, do not possess the very special
drafting experience of the Parliamentary Counsel. We do not
atbach so much importance to the fact that occasionally the drafts-
men are nob lawyers ; a man may be either a solicitor or counsel and
yet not have had the training which is essential to make a good
draftsman, for good draftsmanship is an art which calls for special
qualifications and long experience. By ‘it ‘we mean the power of
clear, Incid and simple .expression of the intended purport of the
draft, and.of keeping within' the legal limitations intended by Far-
liament. As things stand, under the existing procedure of leaving
the drafting of regulations to the Departments the work is uneven—
some is good and some is bad. Regulations on the whole tend to be
somewhat-less well- drafted than Government Bills as originally pre-
sented ‘to Parliament,'®® which are all drawn in the Office of Par-
liamentary Counsel. The work of Bill drafting may sometimes
suffer even there from the pressure or urgency of Cabinet demands,
but that does not touch our principle that draffing is a skilled task
and that Parliamentary Counsel have the skill.

The present practice does not merely mean that there is a risk
of regulations being less thoroughly drafted and less clearly
expressed . than- Bills ‘as originally - presented to Parliament; but
that there is an absence of the safeguards afforded by the special
gkill, training and position of the Parliamentary Counsel, with the
inevitable ‘consequence, for instance, of an increased risk of the
Minister, on whom the power of making regulations is conferred,
assuming to himself, in the terms of the regulations which he
makes, powers more extensive than those conferred by the Act
under which the regulations are made, and it is said by some critics
that this result is not infrequent.

Sir Williamm . Graham-Harrison, the Senior Parliamentary
Counsel, is of opinion that where Parliament delegates legislative
powers; whether to His Majesty ih Council, or to a particular

18 The office of Parliamentary Counsel is obviously not responsible for the
final language of the Act when it receives the Royal Assent, in so
far as it results from amendments made in Parliament.
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Minister, those powers cannot, without express authorisa,t;ion_ ﬁrom
Parliament, be passed on by His Majesty in Council or the Minister
to any other body or person; and we agree with this view. e has
pointed out to us, however, that the principle is not always realised
by draftsmen of regulations and—while we do not wish to specify
any particular regulation—we have in mind by way of illustration
two cases where neglect of the principle has, we are inclined to
think, resulted in the making of regulations or orders which for this
reason are probably ultra vires.

The importance of good drafting cannot be overemphasised, and
the more resort to delegated legislation is practised by Parliament,
the more necessary is it that its draftsmanship should be uniformly
good. We feel that the existing system of Departmental drafting
does not fully ensure that the standard shall in all cases be up to
that of the best draftsmanship—or even satisfy a lower test.
Prevention is both better and less expensive than cure. If ten
cases of ultra vires regulations occur to-day, and nine of them
would be avoided by a general improvement in the standard of
drafting, it is obvious that an impontant public advantage would
be achieved, and one peculiarly relevant to the object of our refer-
ence. If we assume that legal proceedings result in two or three
of the ten cases, the saving of expense direct and indirect which
would result is in itself a public economy. But the value of good
drafting is not limited to the avoidance of illegalities. In the
ordinary life of the community what is above all important is that
legislation, whether delegated or original, should be expressed in
clear language.

No doubt a general improvement such as we desire may necessi-
tate some increase in staff; but even in present conditions of
economic exigency, we are satisfied that the proposal is wise on
the ground ¢nter alia that it is a measure of economy. The objec-
tive might be secured either (1) by a direct increase in the staff
of the Parliamentary Counsel’s Office or (2) by some scheme for
an all-service grade of draftsman who would be available either for
work in that office itself or for service in the legal branches of
Departments with a great deal of drafting work, and there may
be other ways. The first proposal would involve the gradual
creation of a central supervising drafting Department which would
tend to secure uniformity of practice and would have the effect of
applying a wider general experience to the detailed parts of the
work ; but it would be several years before a sufficient staff could
be trained up for such supervision. We do not, however, regard
the problem of choosing between the several methods as directly
covered by our terms of reference, and therefore make no attempt
to appraise their respective advantages and disadvantages.

We think it sufficient to recommend that the whole subject
should be taken into immediate consideration by the Departments
concerned and the Treasury.
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" Necessity for Delegation.

& 11. We have already’® expressed the view that the system of
55 deiegated Tegislation is both legitimate and constitutionatly desir-

able for certain purposes, Wlthm certain Jimits, and UNAer vertain
é Saleguards. We proceed to set out briefly—mostly by way of

-;, ;5 Tecapinlation—the Teasons which have led us to.this. conclusion :—

%’Q% (1) Pressure mpon Parliamentary time is great, The more pro-

ceduré™and subordinate matters can be wivhdrawn from detailed
/ /Parliamentary discussion, the greater will be the time which Parlia-
S ment can devate to the consideration of essential principles m
" legislation,

kS (2) The ':ub}ect matter of modern |

technical  nabul part 1 P

’ | technical matters are difficult to include in a Bill, since they can-

/ wot be effectively discussed in Parliament. As an illustration we

/ invite attention to the Safeguarding of Industries (Exemption)
No. 5 Order, 1931, printed as “Annex 1L to this Report.

(8) If large: and complex. schemes of reform ~are to be given
4 technieil Shape, Tt 16 Qifioult 1o WOTK out the administrative
machinery in time {o insert in the Bill all the provisions required ;
it'is 1mpossible to foresee all the contingencies and local conditions
| for which provision must eventually be made. The National Health
Insurance Regulations; and the Orders setfing up Trade Boards;
/ illustrate particularly well this aspect of the problem.
i

elslatlon is very often of a

(4)-The practice, further, is valuable because it provides for a
power of constant adaptzﬁnmn to nnknown future conditions without
the necessity of amending legislation.  Flexibility is essential.’”
The Tiethod of “delégated legistation perinits of the rapid utilisa-
tion of experience, and enables the results of consultation “with
interests affected by the operation of new Acts to be translated
into practice. In matbers, Tor example, like mechanical road
transport, where technical development is rapid, and often unfore-
seen, delegation is essential to meet the new positions which arise.

102 Section I, paragraph 5.

e There is a very early instance of this which is still in foree. 11 Richard II,
o, 11, refers to an earlier Act of 6 Richard II, ¢. 5, which had
enacted that Assizes should be held in the principal and chief towns
in the counties where Shire Courts were held. The Act of 11 Richard II
says that the Act of 6 Riechard II has been found prejudicial and
grievous. It authorises the Lord Chancellor, therefore, to vary the
provisions ‘¢ notwithstanding the said stabute 7. This, therefore, is
an -early instance of - power to vary an Act This power under
11 Richard 1T lived on and was acted upon until it was repealed and
replaced by the Assizes Act, 1833 (8 & 4 Will, IV, ¢. 71), which in
turn has been replaced by the Supreme Court of Judicature (Consoli-
dation) Act, 1925 (15 & 16 Geo. 5, ¢. 49, s, 72).

fcipies —1ovorved; -
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b =s > . > . %
Opportun- /& _ (5) The practice, again, permits of experiment being made and

ity for

thus affoTds an_opportunity, otherwise dificult to ensure, of

experiment. uiiliging the Jessons of experience. The advantage of this in

pm—r—

Emergency
Powers.

Degrees of
emergency.

matlers, for instance, like town planning, is too obvious to require
detailed emphasis. _

(6) In a modern State there are many occasions when there is
a sudden need of legislative action. For many such needs dele-
gated Tegislation 18 the only convenient or even possible remedy.
No doubt, where there is time, on legislative issues of great magni-
tude, it ig right that Parliament itgelf should either decide what
the broad outlines of the legislation shall be, or at least indicate
the general scope of the delegated powers which it congiders are
called for by the occasion.

But emergency and urgency are matters of degree; and the type
of need may be of greater or less national importance. It may be
not only prudent but vital for Parliament to arm the executive
Government in advance with almost plenary power to meet occa-
siong of emergency, which affect the whole nation—as in the
extreme case of the Defence of the Realm Acts’™ in the Great
War, where the exigency had arisen; or in the less extreme case
of the Bmergency Powers Act, 1920,'"" where the exigency had
not arisen but power was conferred to meet emergencies that
might -arise in the future. The recent emergency statutes men-
tioned above in paragraph 8 (B) (i) afford other illustrations of the
necessity of this method of legislation where there is thought to
be need of giving to the Government power to take very rapid
decisions which to be effective must possess the force of law. There
is in truth no alternative means by which strong measures to meet
great emergencies can be made possible; and for that reason the
means is constitutional.

But the measure of the need should be the measure alike of the
power and of its limitation. It is of the essence of constitutional
Government that the normal control of Parliament should not be
suspended either to a greater degree, or for a longer time, than
the exigency demands.

We end these observations with a truism. Imergencies are
excéptioial T and sxceptions cannot be classifisd “in general
language. We therefore make no  attemipt; beyond stating the
principle above mentioned, to lay down any general rules about
the delegation by Parliament to the Executive of powers to
legislate on occasions of emergency. It may suffice for purposes
of more limited exigency to arm particular Departments of State
with power to pass emergency regulations for dealing with specific
difficulties suddenly arising and calling for instant preventive or

171 The earlier Acts were replaced by the consolidating and amending Act
(6 & 6 Geo. 5, c. 8).
173 10 & 11 Geo. 5. c. 55.
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remedial steps in their special field of administration., Epidemics
are g good example of the latter need; and we may recall that as
far back as 1832 an Act'™ passed in conseguence ‘of an outbreak
of cholera gave the Privy Council power to make general regula-
tions to prevent the spread of the disease. . Similarly at the present
time the Minister of Agriculture has extensive powers under the
Diseases of Animals Acts 1894'™ to 1927'" to make orders for
preventing and checking diseases of animals and for preventing
their introduction into Great Britain; of which a striking recent
exampleds the Animals (Importation) Order 1930."
//

&
_// Summary of Arguments of the critics of Delegated Legislation.
12. For these reasons a svstern of delegated legislagion is in-

dispenSable. - Indeed the critics of the system do not seek to deny

118 necessley in some torm, — Their complaint feg rather against
the volumie and character of delegated legislation than against the
practice of delegation itself ; and in so far as they base their com-
plaints on eriticism of the adlmmstratmn ag such, we doubt whether
they are clearly conscious of any distinction between the legisla-
tion of Parliament itself and the delegated legislation of Ministers.
We agree with them «in thinking that there are real dangers inci-
dental to delegated legislation; and we think it may be convenient
to summarize the: main eriticisms, although we do not thereby
commit -ourselves to complefe concurrence with the eritics. Our
views of the dangers, and of the possibility of adequate safeguards
against them; are indicated in the recommendations which we
make in pamgmphs 14-and 15.

certain only the barest o veneral jﬁncmles Other ma*ters of pmnmple
transcending procedure and the details of administration, matters
which closely affect the rights and property of the subject, may be
left to be worked out in the Departments, with the result that laws
are. promulgated which have not been made by, and get little
supervision {rom Parliament. Some of the critics suggest that this
practice has so far passed all reasonable limits, as to have assumed
the character of a serious invasion of the sphere of Parliament by
the Executive. The extent of its adoption is, they argue, excessive,
and leads not only to widespread suspicion and distrust of the
machinery of ‘Government, but actually endangers our :civic and
personal liberties.

(2) The famhhes afforded to Parhament to. scrufinise-gnd. control

Skeleton
legislation.

Inadequate

the exércise.of. Ministers.are-inadequate. Lhere

scrutinyg in

18 a danger the se:rvant may be transformed into the master

1189 &3 Will, IV, ¢ 10,
Y457 & B8 Viet.; e 87, .
519 & 18 Geo: 5 c. 187

‘ &0, 1930 No 922

- Lorliament.
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The rights (8) Delegated powers may be so wide as to deprive the citizen of
of 5{'&6 . protection by the Courts against action by the Fxecutive which is
suleet harsh, or unreasonable.

Loosely (4) The delegated power may be so loosely defined that the area
defined it is intended to cover cannot be clearly known, and it is said that
POWeErs,

uncertainty of this kind is unfair to those affected.

Difficulty of  (6) While provision is usually made

;;’jﬂ“”‘i'"’g (@) for reasonable public notice, and

publicity. (b) for congultation in advance with the interests affected,
where they are organized,

this is not always practicable, particularly where the public affected
is general and not specisl and organized.

Difficulty of  (6) The privileged position of the Crown as against the subject in

obtaining  legal proceedings places the latter at a definite disadvantage in
e, obtaining redress in the Courts for illegal actions committed under
. the authority of delegated legislation.*™
“he % Bach of these criticizmg s important, but they do not destroy the
%’%@’;”:0” Jcase Tor delegated legislation. Their true bearing is rafher that
of safe. ---bhere are dangers in the practice ; that if is Tiable tio abuse; and that

guards.  *, Safeguards are. required: Nor do we think that either the pubhshed

‘rificisms or the evidence we have received justifies an alarmist
view of the constitutional situation. What the system lacks is
coherence and uniformity in operation. Its defects, as we have
sought to show, are the inevitable consequence of its haphazard
evolution. Our recommendations are intended to remove these
ﬁzdefectS' and”We believe that they should go far to meet the
which the eritics have mdlcafed PFor the mosh part the

5.and the problem which
t crltlcs ralse 18 essentlally one of dewsmg the best saleguards.

Drafting and Interpretation of Statutes.
Results of

s of 13. From time to time strong expressions of opinion have fallen
:f;gq’jmy ¥ from our judges upon the drafting of some of our statutes. It has
' been said that the language of the particular provision is ambiguous

and its meaning obscure : or that the method of legislation by refer-

ence is bound to create confusion. No doubt there is occasional

cause for such criticism. And equally undoubted is the inevitable
consequence of such ambiguities——that occasionally the meaning

11 'We_ consider in-Section IIL the bearing upon our terms of reference
" of the whole subject of the existing limitations, recognised by ‘the
“law of England (and Scotland must-be distinguished) upon the sub-

ject's right of redress against the Crown. The point has some rele-

vance here; but a reference to Section IIT will suffice for present
purposes. ’
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which the Court discerns in the language used is not in fact the
mesaning which Parliament intended it to bear. And from this
oceasional consequence some students of politics have been tempted
to doubt the suitability of the legal mind to interpret the statutory
intention of a democratic Parliament bent on social legislation of a
far-reaching -and often novel character:’’’® We mention this atti-
tude towards the Liaw Courts because we think a certain section of
public opinion may be disposed to adopt it. But in truth those who
so think mistake the cause. Tt is not that the legally trained mind
is prone to mis-interpret social legislation, but that the language of
the legislation is not always clear enough to prevent the risk of mis-
mterpretation.  Conseguéntly the remedy to which that section of
public opinion seems to lean of entrusting the interpretation of such
statutes to administrative officers in the civil service would not cure

*77a Those who believe that the alleged failure of the Courts to give: effect
to the true intenbions of Parliament is due to their want of sympathy
with democratic legislation may be recommended to study the cases
of Ellerman Lines; Ltd. v. Murray and White Star Line, etc., Co. v.
Comerford, 1930 p. 197; 1931 A.C. 126, in which Lord Merrivale -(who
tried the actions) the Court of Appeal and the House of Lords all
held that under section 1 .of the Merchant Shipping (International
Labour Conventions) Act, 1925 (156 & 16 Geo. 5, ¢. 42) a seaman whose
service had been prematurely terminated by the wreck or loss of the
ship was entitled to receive wages at the rate payable under his
agreement of service for each day on which he was in fact unemployed
during a period of ‘two months from the date of the termination .of
the service, whether his service under the agreement would in the
normal course have terminated before the expiration of that period
or not; unless the owner showed that the unemployment was not due
to the wreck or loss -of -the ship or that the seaman was able to
obtain: suitable employment. The ‘Act purported to give effect to a

© gertain - draft. Convention adopted by the International Tiabour Con-
ference and set forth in Part I of the First Schedule of the Act and
both Lord Justice Slesser,” who dissented in the Court of Appcal, and
Lord Blanesburgh who - dissented .in the House of Lords, were of
opinion that the Convention imposed no liabiliby on- the owner for
days of unemployment subsequent to the date on which the seaman’s
contract of employment would but for the wreck have. terminated.
Lord Blanesburgh-said in the course-of his opinion (1931 A.C. 143-4)
that the effect of the decision was that Parliament, under no inter-
national obligation in that behalf, in a statute which contained no
hint of any such intention, had gratuitously gone out of its way to
impose on an owner a liability to a seaman for wages for which he
had unever contracted and, apart from the statute, was under no con-
ceivable liahility to pay. ¢ Nor,”’ he added, ‘“is that all; for he is to
have. no- réturn for the payments so to be made and Parliament
has chosen ‘as the -oocasion for imposing upon him this liability (in
relief, it would seem, if the respondent Comerford’s case may be
regarded as typical, of the Unemployment Insurance Fund, to which
he has already contributed) the moment when the owner is already
confronted with the total loss of his ship.” But in the result there
wete seven judicial opinions against two that it would not be proper
to Tesort to the draft Convention for the purpose of giving to the
section 4 meaning other than that which was its natural meaning.
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the disease. The interpretation of written documents, whether
statutes, contracts, or wills, requires the trained legal mind. To
ask the layman to perform the task just when ex hypothesi the risk
of ambiguity makes it difficult is to make the remedy worse than
the disease. That judges are human and sometimes make mistakes
is irrelevant. The layman will make more.

We make these observations because on the whole subject of our
reference public opinion is confused. That there are troubles which
call for diagnosis, and when understood are seen to require safe-
guards, we recognize, as appears from our whole report, Butb
troubles due to the imperfections which, avoidably or unavoidably,
are from time to time allowed still to disfigure our Parlismentary
drafting at the moment when the Bill ripens into an Act are not due
to any of the causes which fall within our terms of reference ; and
we only call attention to them because we believe that they have
unconsciously affected public opinion, which has vaguely but
erroneously assigned their effects to the wrong causes.

The true remedy for such troubles is to be sought along the line
indicated by us in pata. 10 in relation to the drafting of delegated
legislation, viz., the strengthening of the Parliamentary Counsel’s
office, so that its staff should be less over-worked at times of pressute.
The principles of statute interpretation are clear and well-known :
and with that knowledge there must go hand in hand the drafts-
man’s art which is understood in that office. Similar observations of
course apply equally to the alternative policy of strengthening the
staff of Departmental draftsmen which we have considered in the
same paragraph.

The principles of interpretation are so important, directly and
indirectly, in connection with onr subject that we conclude this para-
graph with a statement upon them. We shall have occasion in the
course of Section ITI to animadvert upon the distinction, so familiar
to lawyers, between issues of fact and issues of law. If there is a
dispute as to the meaning of a statute this is an issue of law. The
words of a statute affecting the rights of individuals under public
law must be interpreted in the same way as the words of a contract
affecting their private rights. The intention of the parties and the
intention of the Legislature are alike to be ascertained from the
words that are used and these words are to be congtrued in their
plain natural sense unless the context imposes some other meaning
upon them. If there is any doubt as to the meaning of words in a
statute-‘‘ 1t has always been held a safe means of collecting the
intention to call in aid the ground and cause of making the statute
and to have recourse to the preamble which according to Chief
Justice Dyer is a key to open the mind of the makers of the Act
and the mischiefs which they intended to redress '’ : see the Bussex
Peerage case, 11 Clark and Finelly, at p. 143. Reference may also
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be made to Lord Blackburn’s judgment in River Wear Commis-
sioners v. Adamson, reported in 2 A.C., 743 at pages 763-5:

I shall therefore state, as precisely as I can, what I understand
from the decided cases to be the principles on which the Courts of
Law act in construing instruments in writing ; and a statuté is an
instrument in writing. In all cases the object is to see what is the
intention expressed by the words used. But, from the imperfection
of language, it is impossible to know what that intention is without
inquiring farther, and seeing what the circumstances were with
reference to which these words were used, and what was the object,
appearing from those circumstances, which the person using them
had in view; for-the” meaning of words varies according to the
circumstances with respect to which they were used. But it is t6 be
borpe in mind that the office of the Judges is not to legislate, but
to declare the expressed infention of the Legislature, even if that
intention appears to the Court injudicious; and I believe that it is
not disputed that what Tiord Wensleydale used fo call the golden
rule Is 1ight, viz., that we are to take the whole statute together, and
construe it all together, giving the words their ordinary signification,
unless when so -applied they produce an inconsistency, or an
absurdity or inconvenience so great as to convince the Court that
the intention could not have been to use them in their ordinary
signification and to justify the Court in putting on them some other
signification which, though less proper, is one which the Court
thinks the words will bear. In Allgood v. Blake (1.R. 8 Ex. at
page 163), in the judgment of the Exchequer Chamber (which L
had the honour to deliver) as to the construction of a will, it is said:

‘ The great difficulty in all cases is in applying these rules to the
particular case; for to-one mind it may appear that an effect pro-
duced by construing the words literally is so inconsistent with the
rest of the will, or produces an absurdity or inconvenience so great,
as. to justify the Court in putting on them another signification,
which to that mind seems & not improper signification of the words ;
whilst- to another mind the effect produced may appear not so
inconsistent, absurd, or inconvenient as to justify putting any other
signification on the words than their proper one, and the proposed
signification gnay appear a violent construction. We apprehend
that no preci B line can be drawn, but that the Court must, in each
case, apply the admitted rales to the case in hand, not deviating
from the literal sense of the words without sufficient reason, or more
than is justified, yet not adhering slavishly to them when to do so
would obviously defeat the intention which may be collected from
the whole will.” My Tiords, mutatis mutandis, T think this is
applicable to the construction of statutes as much as wills. And 1
think it is correct.”’
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Consideration of the particular steps to be taken to improve the
drafting of statutes is outside our terms of reference. We are so im-
pressed with the difficulties inherent in the Parliamentary task under
the actual conditions of legislation, that we have ventured to refer
to certain aspects of those difficulties.  What we have said in this
paragraph is in truth incidental to our diagnosis of the mischiefs
covered by our terms of reference.

& Opinions and conclusions of the Committee,

14. We are now in a position to summarise our opinions and
/" to describe the safeguards which we consider necessary.

SO Ty e

Inevita- “.(a) We have already expressed in the immediately preceding

bilsty of paragraphs our view that the delegation of legislative powers is
Ay legitimate for cértain puiposes, within certain limits, and under
¢ertain sateguards. 16 is plam that 1t 1s in fact inevitable.

Dangers to (b) The practice of delegating legislative powers to Ministers of
be guarded the Crown grew without system. The result ig such as moust
agamnst. always be expected from unsystematic growth.

We believe that the dangerous tendencies, which we observe,
and desire to see restrained, are due to the absence of system and
the lack of direction. While we are of opinion that Parliament has
been right to delegate legislative powers to Ministers of the Crown,
we are equally of opinion that the methods by which those powers
have been delegated are open to serious criticism.

We think that Parliament has contributed to the abuses of
delegated legislabion by paying insufficient attention to the im-
portance of clear and consistent terminology. The use of different
words in the same sense and the same word in different senses is
,,,,,, bound to cause confusion.

A
Principles But a clear and consistent use of the English language is nob
f,'oubc g encUph, 1T Pariament 18 1o Keep an efeckive control gver Ministers
followed. : . : . ; e

7X and their Departments in the exer f their dele d law-mnaking
7" fpowers. We have drawn attention to the differences which we have
observed between what we have called the normal and the ex-
ceptional practice of Parliament. We doubt whethgg Parliament

/ itself has in the past been aware of the difference, but we venture
to express a hope that in the future Parliament will be more
7\i conscious both of the principles at stake and of the saleguards
needed ; that whenever Jegislative power s delegated, the Imits of
the powef will he clearly defined in the statute by which it is
delegated ; that Parliament will not depart from the normal into
the exceptional type of delegated legislation without special need,
nor without conscious consideration of the special grounds put
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‘;,’;’\;/”forward as constituting the need; and that it will grant delegated
" Mpowers of the exceptional type—e.g. powers to legislate on matters

- of principle or £6 mpose taxabion—only on exceptional grounds.

(¢) There can be no doubt of the extreme convenience, from the ﬂfﬁaned

point of view of those charged with the duty of bringing into effec- «p,
tive operation a [ar reaching measure of reform, of a dispensing yyy
power such as that contained in the so-called ‘* Henry VIIL Clause.”
Clause '’ (see paragraph § B (i) on page 36. But again the argu-

ment of convenience may be pushed 6o far.  Even fhough it may

be admitted that Parliament itself has conferred these powers upon
Ministers, and must be presumed to have done so with the know-

ledge of what it was doing, it cannot bui be regarded as inconsistent -

with the principles of Parliamentary government that the sub-
ordinate law-making authority should be given by the superior law-
making authority power to amend a statute which has been passed

by the superior authority. 1t is true that the power has bgen
sparingly used'”® and that it has been used with the best possible
motives. Tt may also be that the exercise of the power has not, in
practice, given ground for complaint. None the less, it is a power

which may attract the hostility and suspicion of persons affected

by its exercise, who, if they are aggrieved by a particular exercise

of the power, are tempted to impute to those who exercise 1t motives

which do not in fact exist.

We dispose, in passing, of the suggestion, unsupported as it is
by the smallest shred of evidence, that the existence of such pro-
visions in certain Acts of Parliament is due directly or indirectly
to any attempt or desire on the part of members of the permanent
Civil Service to .secure for themselves or for their Departments an
arbitrary power.. All that may be justly inferred from the facts
1g, that” Ministers have in"certain instances regarded the inclusion
of provisiong of this kind as essential to the successful operation of
measures which they were proposing to Parliament. The power
has been asked for and granted but rarely, and always subject to
condifions limiting the period of its operation and defining the

178 Jlustrations of the actual use of the clause so far as concerns such. of
those Acts as concern the Minister of Health will be found in the
Ministry of Health memorandum (see first of the companion volumes
“to this Rép%rt). It will be noted that under the latest of the Acts, the
Local Government Act of 1929 (19 & 20 Geo. 5, ¢. 17 (see Section 130),
only one order was made, namely, the TLocal Government (Bootle
Water Rate) Order, 1929. This order deals with an  exceptional
situation which arose in connection with the County Boroughs of
Liverpool and Bootle as the result of local legislation under which the
Liverpool Corporation provide Bootle with water and themselves levy
and collect a water rate chargeable on property in Bootle. The order
was required to make it clear that the derating provisions apply to
this rate.

18331 c
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purposes for which it may be used.” Hven with safeguards such
as these, it ig clearly a power which in theory at any rate may be
unscrupulously used.

We have been assured that the National Insurance Act, 1911
could never have been brought into operation without the powers
conferred by the elause™ and that if all the powers subsequently
obtained under the clause had had to be included in the Bill, it
could never have passed into law within any reasonable period.
This may well be the case ; but & critic naturally asks whether that
which was done by regulation under the clause after the Bill
became an Act could not, when the need was discovered, have been
expressed in a new Bill reintroduced in the next Session. Apart
from exigencies arising from parby politics, it would seem that if
it does prove nccessary in the public interest to amend an Act of
Parliament, for such a reason, and the matter is of sufficient
political urgency, Pa-t'lia,mentary time can be found, particularly
with the aids available under Standing Orders to curtail debate on
matters which have after full debate been settled in the Division
Liobby in the same or preceding Session.

1t iz significant that the so-called ** Henry VITI clause >’ has
not been included in all statutes where, upon the arguments ad-
vanced in its favour, it might have been used. For example, no
such provision is to be found in the Land Drainage Act, 1930,"*
which provides for the reorganisation of a complicated system of
local administration dating from the Middle Ages. If it has been
found possible to bring certain important and complicated legislative
schemes into operation without such a power, relying upon the
ordinary method of an amending Bill in Parliament to meet un-
expected contingencies, it is not clear why other enactments
(mainty those connected with local government) cannot similarly
be dealt with.

It is probable that, if this provision were no longer used, the
operation of certain large measures of reform would be qomew] at
delayed. Bills would t'zke longer to prepare, and once the Act
was in operation any defect in its provision could not be remedied
unfil amending legislation had been passed. This price, however,
may be worth paying, if there is anything in the view that the
179 In the course of the Debates on the National Health Insurance Bill in
the House of Commons in 1911, statements were made by Ministers
in charge of the Bill that the procedure of the Henry VIII Clause
had been used ‘‘ again and again in innumerable Acts of Parliament
similar to this ” (Mr. McKenna, on 10 November, 1911, Official Report,
5th Series, Vol. XXX, col. 2011), and that these powers had been ‘“in
all recent Acts’’ (Mr. Lloyd George, ibid., col. 2016).  We think the
Ministers were under a misapprehension as the Clause had been used
seldom, and we believe that our list in the Annex is nearly exhaustive.

180 1 & 2 Geo. 5, c. 55.

181 g, 78.

182 20 & 21 Geo. 5, c. 44 (but see s. 41 for modification of local Aets).




‘mere existence of the power has aroused suspicion and hostility
againgt the machinery of government as it exists, and may well
continue to do so in an increasing degree : and that it is a standing
temptation to Ministers and their subordinates either to be slipshod
in the preparatory work before the Bill is introduced in Parliament
or to attempt to seize for their own Departments the authority
which properly belongs to Parliament. :

As realists we recognise that the party system must qualify to
some extent what we have just said.
Necessary

The National Insurance Act, 1911'*" may serve as an illustration. s
We have been told—rightly or wrongly—that if that Bill had not 37" *"
passed into Jaw in 1911, the chances of it passing the Parliamentary )
ordeal with success in 1912 or 1913 would have been small; with
the result that a social measure which its enemies, as well ag its
{riends, must admit is one of far-reaching importance would
probably never have been passed at all. In other words the
practical politician has to seize the tide when it serves or may lose
his venture.  We admit this truth : and because we admit i, we
consider that the Henry VIII clause is a political instrument which
must occasionally be used. But for this reason, we are clear in our
opinion firss that the adoption of such a clause ought on each
occasion when it is, on the initiative of ‘the Minister in charge of
the Bill, proposed to Parliament to be justified by him up to the
hilt and that secondly its use should be avoided unless demonstrably
essential, - It can only be essential for the limited purpose of bring-
ing an Act into operation and it should accordingly be in most
precise language restricted to those purely machinery arrangements
vitally requisite for that purpose; and the clause should always
contain a maximum time limit of one year after which the powers
should lapse. - If in the event the time limit proves too short—
which is unlikely—the Government should then come back to Par-
hament with a one clause Bill to extend it. ™ o,

(d) We reported in paragraph 8 ab page 41 our objection to Jadicial
control over

the use in Acts of Parliament of clauses purporting to enact that lroted
the mere making of a regulation by a Minister under the Act le”d‘iéglz,tion.
should be ‘‘ conclusive evidence * that in doing so he had not ~
exceeded his statutory power. We are of opinion that in delegating
—Jlegislative functions to a Minister, Parliament Should be careful
Ao preserve in all but the very exceptional cases, which we describe .
elow, the jurisdiction of the Courts of Liaw to decide whether in
any purported exercise of those functions the Minister has acted
within the limits of his delegated power. The rule of law réquires
that all tegulations should be open fo challenge in the Courts except
when Parhament deliberately comes to the conclusion that 1t is
essential in the public interest to create an exception and to confer
on a Minister the power of legislating with immunity from
18331 )
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challenge.” We recognise that such exceptions must be created in
cases where finality is desirable, e.g., where power is given to a
Minister to make law upon the faith of which titles to property
may be created or money may be raised, e.g., Stock Regulations,
or upon which marriages may be solemnized, e.g., Regulations
under the Foreign Marriage Act, 1892."* But we are of opinion
that when for such reasons the regulation cannot remain in-
definitely open to challenge, there should be an initial period of
challenge of at least three months and preferably six months,***
Apart from emergency legislation, we hardly think there can be any
case 80 exceptional in its nature, as to make it both politic and just
to prohibit the possibility of challenge altogether.

Simplifi- We would direct attention to the fact that procedure by way of
{g;;'z”p% cerliorari, prohibilion and mandamus 1s archaic and in some ways
g sy cumbrous and inelastic, and we would suggest the expediency of

introducing & simpler, cheaper and more.expeditious procedure.
- We revert to this topic in Seetion IIT of our Report, parvagraph 12.
\'N»ew Rules

{e) We are of opinion that while the Rules Publication Act,

Publication 1893, has worked well within its sphere of application, the time

g:gqasted, hag come to repeal it and replace it by a simpler and more com-

o prehensive measure on the lines which we recommend in -para-
grajph 15 below.

zﬁﬁggmgfsted Af) We are convinced that no gysh

“reation of féhowever sftactive, can relleve the two
T ; 1ve, can relieve the t

£ antecedent publicity,
Parliament of the

Standing Uty of exercising an effective super er delegated legislation
Committecs | themselves.
of both

We are equally convinced that at the present time Py
f’m‘gontml over

; lamentary
L over delegated legislation is defective in two respects :—

T () Tegislutive powers uare freely delegated by Parliament

~'without the members of the two MHouses fully realising

what is being done

Houses,

88 55 & 56 Viet,, ¢. 23.

124 The validity of clearance orders and compulsory purchase orders, con-
firmed by the Minister of Health under Section 11 of the Hous@ng
Act, 1930 (20 & 21 Geo. 5, c. 39), is subject to challenge in the High
Court within six weeks after the publication of the notice of con-
firmation (subsection 8), and subsection 4 provides that, with this
exception; an order shall not, either hefore or after its confirmation,
be questioned by *“ prokibition or certiorari or in any legal proceed-
ings whatsoever ’'.  Wa helieve that this was the first time, in an
Act of permanent application, that a definite period of challenge
was allowed. A similar right of challenge within a limited period
was given in the case of coinpulsory purchase orders under Part IIT
of the Schedule to the Public Works Facilities. Act, 1930 (20 & 21
Geo. 5, o, 50), and as this was a temporary Act the period was there
limited to 21 days, because the schemes dealt with were regarded
as urgent.

138 56 & 87 Viet,, c. 66.

e



those powers are required to be laid before both Houses
and in fact are solaid, there is no automatic machinery
_,Z«Tifm their effective serutiny on behalf of Parliament as a
*whole ; and their quantity and complexity are such that

1t 18 no longer possible to rely for gsuch scrutiny on the
vigilance of private Members acting as mdividuals.” A
§ystem dependent on human mitiative is liable to break
down, and the best security for the effective working of
any sy is_machinery which is automabic in its

x‘%“;ff We have, therefore, arrived at the conclusion that the time has

" come to_establish in each House a Standing Committee charged
with the duty of scrutimising— - e

(i) every Bill, containing any proposal for conferring legisla-

tive powers on Ministers, as and when 1t is ntroduced ;

3¢ Q‘}{ii) “eveFy Tedillation, made in the exercise Of such powers and

o/ required to be laid before Parliament, as and when it

/o oEm
We desire to make it clear that in no case do we contemplate that
the Committee should go into the merite of either the Bill or the
Jregulation.

The sole object of the Committee as conceived by us would be to
inform the House in the one case of the nature of the legislative
powers which it was proposed to delegate and of the general
characteristics of the regulation in the other.

- 1In other words the task of the Committee would not be to act

““Sas’¢ritic or consor of the substantive proposals in’ either case, but

ggﬁo SUpply the private Member with knowledge which he lacks ab

i present, and thus enable him to exercise an informed  diseretion
i whether to object or criticise himself. '

1" "There would, therefore, be no question in the case of & regulation

" of doing the work of the Government Department responsible for

the regulation over again ot of vehearing inierested parties.

The numher of -Bills and regulations which each Committee
would have to scrutinise in the coursc of g Session would; no
doubt, be considerable ; but the préeliminary work would be done
by the Clerks of the House attached to the Committee ; and with
their assistance and the co-operation of the Government Depart-
ments responsible for, or affected by, the Bills and the regulations
and (subject to the consent of the Liord Chairman and the Speaker
respectively) the skilled advice in a consultative capacity of Counsel
%o the Tiword Thairman of Committees for the Liords Committee;
§Hd Counsel to the Speaker for the Commons Committee the task
&f each Committee -should not be either burdensome or difficult.

o TInregard to Bills the task of the Committee would be facilitated
if the Bill were accompanied on presentation M lam -
S 18881 . T : : By L o7
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by the Minister or private Member presenting the Bill in which
he explained the proposals for the delegation of legislative powers
which the Bill contained, and drew attention to their scope, pointing
out whether they were of the normal or exceptional kind, and
whether the clause was in accordance with precedent in scope and
language, and gave his reasons justifying the proposed delegation.
We regard this point of procedure as lently important to be

formulated in_Standing Orders. 'The statement of reasons would
involve the merits of the Bill, and would be more for the benefif
of ‘the members of the House generally than of the suggested
Standing Committee.

Bixcept for such regulations as required an affirmative resolu-
tion as a condition of their validity, the inferposition of scrutiny
by the Committess would not affect the date of the operation of
a regulation; and for Bills and such regulations as required
affirmative resolution we do not believe that any serious delay
would be entailed. =~ ™

& Recommendatmns m rega.rd to delegated legxslatmn.

15. We therefore desxre to make the féllgwmg speclﬁc recom-
mendations —

T. The expressions ‘* regulation ** ** rule ”” and ** order ** should
not be used indiscriminately in statutes to describe the instruments
by which law-making power conferred on Ministers by Parliament
is exercised. The expression ‘* regulation ’*** should be used to
describe the instrument by which the power to make substantive
law is exercised, and the expression ‘‘ rule '’ to describe the in-
strument by which the power to make law about procedure is
exercised. The expression ‘‘ order > should be used to describe
the iustrument of the exercise of (A) executive power, (13) the
power to take judicial and quzwi—judicial decisions.””

188 Tn these 1ecommendatmns the word& ¢ regulation

and « rule 7 are

so used.
137 We tealise the natural disinclination. to change so hallowed a name
as ““ Order in Council”’: and we recognise the propriety and de-

sirability of keeping it for prerogative Orders in Council which are
original and not delegated legislation, but we suggest that statutory
Orders in Council should be known henceforth as ‘‘ Regulations in
Couneil 7.

There is one exception of principle which we favour for reasons cf
convenience. When a Minister under statutory powers ¢ appoints *’
a day for an Act to come into force, he does what is in theory a
legislative ach; but the word *‘regulation” is mapproprmte and
we ‘recognise that to retain the word ‘“order” is in accordance
with common sense. So when a Minister *‘ confirms ” a scheme he may
appropriately be spoken of as making an order. But the distinction
we seek to draw is obvious and we need not enla.rge further. There
are also various cases where the act of a Minister is mainly exeeutive,
or mhainly. judicial, although in analyms it has a leglslatlve a.spect
Here again the word * order  is a.pproprlate :
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II. The precise limits of the law-making power which Parlia-
ment intends to confer on a Minister should always be expressly
defined in clear language by the statute which confers it : when
discretion is conferred, ite limits should be defined with equal
clearness.

111, The usc of the co-called ** Henry VIIL Clause,’” conferring
power on & Minister to modify the provisions of Acts of Parliament
“(hitherto limited to such amendments as may appear to him to be
necessary for the purpose of bringing the statute into operation)
should be abandoned in all but the most exceptional cases, and
should not be permitted by Parliament except upon special grounds
stated in the Ministerial Memorandum attached to the Bill (see
Recommendation No. XTIT):

IV. The “* Henry VIII eclause ™’ should

(@) never be used except for the sole purpose of bringing an
Act into operation ;

(b) be subject to a time limit of one year from the passing
of th.e Act. ,

V. The use of clauses designéd to exclude the jurisdiction of the
Courts to-enguire.inta.the legality .of a regulation or order should
be abandoned in all but the mosgt exceptional cases, and should not
be permitted by. Parliament except upon special grounds stated in
the Mipisterial : Memorandom attached to the Bill (see Recom-
mendation No, XITI).

VI. Whenéver Parliament’ determines that it is necessary to take
the exceptional course mentioned in the last recommendation and to
confer on a Minister the power to make a regulation whose validity
18 not to be open to challenge in the Courts—

(a)-Parliament should. state plainly  in the statute that this
iy its intention;

(b) a period of challenge of at least three months and prefer-
ably six months should be allowed.**® - Apart from emer-
gency legislation, wé doubt if there are any cases where
it would be right to forbid challenge absolutely.

VII. Txcept where immuunity fromi challenge is intentionally
conferred; -there should not be anything in the language of the
statute-even to suggest a doubt ag to the right and duty of the
Courts of Liaw to decide in any particular case whether the Minister
has acted within the limits of his power.

188 The Housing Act, 1930 (20 & 21 Geo. 5, ¢. 39), introduced into Parlia-
ment and passed during the sitbings of your Lordship’s Committee,
coptains in Section 11 provisions which sabisfy the requirements and
conditions recommended by us above.

18331 C 4
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VIII. The Rules Publlca,tlon Act 1893 '** ghould be amended in
the followmg respects e = e I —

cedent pubhuty) should be removed, so that the seotlon
will apply to every exercise of a law-making power con-
ferred by Parliament of so substantial a character that
Parliament has required the rule or regulation to be laid
before it, whoever may be the rule- makmg authority
concerned and whether the rule or regulation comes
into operation before being laid, or not :

(b) A rule-making authority making provisional regulations or
rules should at the same time initiate the normal pro-
cedure under Section 1, and the provisional regulations
or rules should not remain in force for more than some
specified time after the expiration of the period reason-
ably required for applying the procedure under Section 1 :

(¢) Section 3 (in regard to official registration and publication)
should apply to provisional regulations and rules :

(d) Publication—possibly in the Gazette—should be a con-
dition precedent to the coming into operation of a regula-
tion, although in the case of a regulation which has been
published in draft in Complmnce with Section 1 and is
ultimately made subgtantially in the form in which it
has been published, a public notification of the making
might be substituted for publication of the text.

(e) The Documentary Evidence Acts, 1868-1895" should be
applied to all officially registered statutory rules and
orders so that any of these documents would then auto-
matically prove itself in a Court of law,

IX. Except in a very special case no future statute should pro-
vide for the exclusion of regulations made thereunder from the
ambit of the new Rules Publication Act, which we propose, or
from any of its provisions.

X. The system of the Department consulting particular interests
specially affected by a proposed exercige of law-making power should
be extended so as to ensure that such consultation takes place
whenever practicable.

XI. The Departmental practice of appending to a regulation or

a rule in certain cases a note explaining the changes made thereby
in the law etc., should be extended.

18 56 & 57 Viet., c. 66.
190 31 & 32 Vict., c. 37; 45 & 46 Vict., ¢. 9; 58 & 59 Vict., ¢. 9.
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XII. Except when Parliament expressly requires an affirmative
resolution, there should be uniform procedure in regard to all
regulations required to be laid before Parliament, namely that they
should be open to annulment—net modification—by resolution of
either House within 28 days on which the House has sat, such
annulment to be without .prejudice to the validity of any action
already taken under the regulation which is annulled. The resolu-
tion itsell should ipso facto annul.*”

X1II. Standing Orders of both Houses should require that every
Bill presented by ‘a Minister which proposes to confer law-making
power on that or any other Minister should be accompanied by &
Memorandum drawing attention to the power, explaining why it is
needed and how it would be exzercised 1f it were conferred,”” and
stating what safcguards there would be against its abuse.

‘We should like to see this procedure applied also to Bills pre-
sented by private Members, but we express no opinion on the
question whether that course is. practicable, and merely submit the
point for consideration of each House.

XIV.+8tanding Orders of both Houses should require that a
small Standing Committee should be et up in each House of Parlia-
ment s} the beginning of each Session for the purpose of—

(A) considering and reporting on every Bill containing a pro-
posal to conler law-making power on a Minister :

(B) considering: and reporting on every regulation and rule
made in the exercise of delegated legislative power, and
laid-before the House in pursuance of statutory require-
ment.

{A) The procedure in the case of a Bill might be as follows

Bvery Bill -containing any such proposal would stand referred
{o-the Committes as soon as read a first time. The Committee would
consider the proposal as soon as possible and would, as soon as it
had completed its consideration of the Bill, reporf to the Iouse.
It should be the duty of the Committee to consider the form only
and not" the merits of the Bill and it would report upon its form
and whether it was wholly normal or in any respect exceptional and
in particular—

(1) whether the precise limits of the power were eclearly
defined :

(2) whether any power to legislate on any matter of principle
or to impose a tax was involved in the proposal :

m Section 58 of the Housing Act, 1930 (20 & 21 Geo. 5, c. 39) affords a
good precedent In point of form for the type of provision we con-
template.

192 @,z a c¢ondition of approval by Treasury, what publicatien, whether
consultative committes, &e.
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(8) whether any power to modify the provisions of the Bill
itself or any existing Statute was involved in the:
proposal :

(4) whether there was any express proposal to confer immunity
from challenge on any regulation which might be made
in exercise of the power and, if so, whether a period of
challengeability was proposed and, if so, how long a
period :

(6) whether, if there was no such cxpress proposal, there
appeared to be any doubt that any such regulation or
rule would be open ta challenge in the Courts on the
ground that it was ultra vires:

(6) whether the proposals in fact contained in the Bill were
consistent with and sufficiently explained by the Mem-
orandum of the Minister attached to the Bill:

(7) whether there oppeared to be anything otherwise
exceptional about the proposal.

The Report of the Committee wounld be printed under Standing
Orders. - Subject to what we say below, it would not, withott
a saspension of Standing Orders, be in order to move the second
reading of the Bill, or at any rate to open the Commitice stage;
until the space of say seven clear days after the Report of the Com-
mittee had been printed and circulated to the House. The kind
of procedure we have in mind under revised Standing Orders is
that the reception of the Report of the Standing Committee
ghould be & condition precedent to further progress of the Bill,
subject always fo a power in the Lord Chancellor in the Tiords end
Mr. Speaker in the Comunons to dispense with the condition:
This would be necessary in public or other emergeuncy, and also
perhaps for private Members’ Bills before the first two or three
private Members’ days in a Session on account of the shortness
of time available for preparation. We fully recognise the need
of elasticity ; we hesitate o offer opinions on details of Standing
Order procedure, and believe that it will suffice if we indicate the
trend of our thought.

(B) The procedure for a regulation or rule might be as follows :—

Byery regnlation.or-rule.made bu Minister in the exercise of
deleganeu law-making power, and laid belore the House i1 ] pursu-
ance of statutory requirement, would stand referred to the Com-
mitiee. 1T would be the duty of the Commitfes to consider the
régilation or rule forthwith, and to report to the House within
fg%@ggn clear days of the Qwhichﬁﬂlgﬁpgulatiopggr rule was
aid.

i
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 The Committee would not report on the merits of the regula-
tion or rule but would report :—

(1) whether any matter of principle was involved :
(2) whether the regulation or rule imposed a tax :

(3) whether the regulation or rule was (a) permanently
challengeable; or (b) never challengeable, i.e., un-
challengeable from the commencement; or (¢) chal-
lengeable for a specified period of time and therealter
unchallengeable and, if so, what was the specified
period :

(4) whether it consisted wholly or partly of consolidation :

5 whether there was any special feature of the regulation or
rule meriting the attention of the House :

(6) whether there werc any circumstances connected with the
making of the regulation or rule meriting such atten-
tion : ‘

) whother the regulation or rule should be starred, on the
grounds that it was exceptional, and subjected to the
procedure deseribed below.

—~
-3

The report of the Commitiee would be laid on the Table of the
House as soon as it had been printed.

As soon as the Report had been tabled, the regulation or rule
would be brought before the House in the Orders of the Day and
taken immediately after Questions under a limit of time analogous
to the present ten minutes rule. In the case of a starred regu-
lation' or rule not requiring an affirmative resolution of the House
any Member would have the right to move a resolution for annul-
ment without notice. In the case of an unstarred regulation or
rule (not requiring “an -affirmative resolution of the House) any
Member would have the right t6 give nctice of a resolution for
annulment to be moved immediately after Questions that day week
or immediately before the motion for the adjournment for the
Recess, whichever should be the sooner.

For the purpose of enabling it to discharge its functions, we
suggest that the Coromitiee should have at its disposal certain
Clerks of the House to act as & permanent staff and, subject to the
~ consent of the Tiord Chairman and the Speaker respectively, should
be entitled to the assistance in a consultative capacity of Counsel
to the Lord Chairman of Committees, or Counsel to the Speaker
as the case may be. The Clerks assigned to this special duty
would be free for their ordinary work when not required by the
Committee.
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Our detailed recommendations for the procedure of the Com-
mittees are intended only as an indication of the purpose we have
in mind : as we said in Recommendation XIII we do not wish to
be read as making positive and detailed recommendations on
matters which will have to be regulated under Standing Orders.

XV. The drafting of delegated legislation is an art requiring
specialised” knowledge, experience and skill of the kind possessed
by the office of Parliamentary Counsel.  The whole subject of

ensuring a high standard in the drafting, whether by gradually
increasing the staff of that office or otherwise, should be taken info
consideration by the Departments concerned and the Treasury
with a view o a Cabinet decision.

General Note upon the above Recommendations.

" 16, 'We interpreb our terms of reference as inchuding the powers
of delegated legislation exercised by such bodies as the Iilectricity
Jommissioners, who are appointed by the Minister of Transport
with the concurrence of the Board of Trade, and carry their powers
into effect under the Minister’s direction.’** To all administra-
tive authorities of the kind we regard our recommendations as
generally applicable.

W filectricity (Supply) Aet, 1919 (9 & 10 Geo. V, ¢. 100) sections 1-and 39.
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SECTION IIi. JUDICIAL OR QUASI-J UDICTAL DECISION.

The supremacy or rale of law—Its history and meaning.

1. The supremacy or rule of the law of the Liand is a recognised The Rule of
principle of the English Constitution. The origin of the principle low a o
must be sought in the theory, universally beld in the Middle Ages, VIPF,
that law of some kind-—the law either of God or man—ought to rule .. .
the world.**  Bracton, in his famous book on English law, which
was written in the first half of the thirteenth century, held this
theory, and deduced from it the proposition thaf the king and other
rulers were subject to law.”* He laid it down that the law bound all
members of the state, whether rulers or subjects; and that justice
sccording to law was due both to ruler and subject.”” This view
was accepted by the common lawyers of the fourteenth and fiftcenth
centuries and is stated in the Year Books. In 1441, in the Year
Book 19 Henry VI Pasch. pl. 1, it is said : ** the law is the highest
inheritance which the king has; for by the law he and all his
subjects are ruled, and if therc was no law there would be no king
and no inheritance.”’ ‘

The rise of the power of Parliament in the fourteenth and fifteenth Historical
centuries both emphasized and modified this theory of the supremacy ’;Wt%fw of
of the law. That the rise of the power of Parliament emphasized t(ze prinei-
the theory is shown by the practical application given to it by e
Chief Justice Fortescue in Henry VI's reign. He used it as the
premise, by means of which he justified the control which Parlia-
ment had gained over legislation and taxation.'” That the rise
of the power of Parliament modified the theory is shown by the
manner- in which the theory of the supremacy of the law was
combined with the doctrine of the supremacy of Parliament. 'The
law was supreme, but Parliament could change and modify it.**’

In some continental countries, notably in France, this theory of
the supremacy of the law developed into an assertion of the
supremacy ‘of -a fundamental law, which no power in the State
could change and ouly the lawyers could interpret.”™ A theory so
unpractical ceased to exert much influence when, in the seventeenth
century, -the Royal power made good its claim to absolute
sovereignty. But, since in England the accepted theory had taken
the more practical form of the supremacy of law subject to the

s Holdsworth, Hist. Eng. Law ii, 121-2, 131-2.

194 ¢ Tpse ‘autem rex, nom debet esse sub homine sed sub Deo et sub lege,
quia lex facit regem,” f. 5b; ¢ non est enim rex ubi dominatur voluntas
et non lex,” ibid. .

15 In justitia ~ recipienda minimo de regno suo (rex) comparetur,”’ ibid
f..107.

1% De. Laudibus Legum Angliac ¢. 18; The Governance of England c. 3.

157 Holdsworth, Hist. Eng. Law ii, 441-3,

122 _Holdsworth, Hist. Eng. Law iv, 169-172.
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control of Parliament, it prevailed throughout the sixteenth century.
Henry VIIT in all constitutional questions scrupulously observed
the letter of the law ;'** and Bacon in his argument in Calvin’s case
i 1609 could say that ‘‘ law is the great organ by which the
sovereign power doth move.” "

The only period when this concepbion of the rule of law was
seriously questioned was in the Stuart period. The Stuart Kings
considered that the Royal prerogative was the sovereign power in
the State, and so could override the law whenever they saw fit.
Chief Justice Coke was dismissed from the bench because he asserted
the supremacy of the law. But his views as o the supremacy of the
law were accepted by Pdrliament when it passed the Detition of
Right in 1628, and when it abolished the Court of the Star Chamber
and the jurisdiction of the Privy Council in England in 1641. 'Those
views finally triwmphed as the result of the Great Rebellion, and
the Revolution of 1688. In this, ag in other matters, Coke’s writings
passed on the views of the medieval English lawyers into modern
IEnglish law. But these views were passed on with one important
addition, which was the resuit of the rise, in the sixteenth century,
of the modern territorial state. The law which was thus supreme
was the law of Kngland; and this included the law, written and
unwritten, administered by the Courts of Common Law, by the
Conrts of Equity, by the Court of Admiralty, and by the Hcelesi-
astical Courts. Thus the modern doctrine of the rule of law has
come, as the result of this long historical development, to mean the
supremacy of all parts of the law of England, both enacted and
unenscted.

The best exposition of the modern doctrine and of its corollaries
is that contained in Dicey’s Taaw of the Constitution. He says :*
“That ‘rule of law’ . . . which forms a fundamental
principle of the Constitution, has three meanings, or may be
regarded from three different points of view. It means, in the first
place, the absolute supremacy or predominance of regular law asg
opposed to the influence of arbitrary power, and excludes the exist-
ence of arbitrariness, of prerogative, or even of wide discretionary
authority on the part of the Government . . . . It means,
again, equality before the law, or the equal subjection of all classes
to the ordinary law of the land administered by the ordinary
law courts . . . . The ‘rule of law,” lastly, may be used as
a formula for expressing the fact that with us the law of the
constitution, the rules which in foreign countries naturally form
part of a constitutional code, are not the source but the consequence
of the rights of individuals as defined and enforced by the Courts.”

19¢ Holdsworth, Hist. Eng. Law. iv, 201, 283.
200 Works (Ed. Spedding) vii, 646.
201 Law of the Counstitution (8th Ed., 1915), 198-9.
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Tt is primarily from the first two of these points of view that we
approach the problem propounded by cur terms of' refqrence; but
indirectly Dicey’s third. point of view has a practical mmportance
at least equal to that of the other two. In his book he has demon-
strated how the unwrilten constitution of Ingland consists of a set
of legal principles gradually evolved out of the decisions of our
Courts of Justice in individual cases. TUpon the maintenance of
the principles evolved by that process the liberty of the subject
and the protection of his rights depend. Any cncroachment on the
jurisdiction of the Courts, and any restriction on the subject’s un-
impeded access to them, are bound to jeopardise his rights to a
much greater degree than would be the case in a country like the
United States where they are protected by the express terms of a
written constitution; for by any such encroachment the principal
safeguard provided by the constitution for the maintenance of the
subject’s rights is impaired. The same process which built up the
constitution may also undermine it. '

The difference between judicial and guasi-judicial decisions.

2. The word ‘* quasi '’, when prefixed to a legal term, generally
means that the thing, which ig described.by the word, has some
of the legal attributes denoted and connoted by the legal term, but
that it has not all,of them. For instance, if a transaction is described
as a quasi-contract it means that the transaction has some of the
attributes of a contract but not all. Perhaps the best translation
of -the word *“ quasi’’, as thus used by lawyers, is. ‘‘ not exactly .
A ““.guasi-judicial **-decision is thus one which has some of the
attributes of - a-jndicial decision, but not all.. In order, therefore,
to define the term ** quasi-judicial decision ’’, as it is used in our
terms of reference, we must discover which of the attributes of a
true judicial ‘decision are included and which are excluded.

A true judicial decision presupposes an existing ‘dispute between
two or more parties, and then involves four requisites :—

(1) the presentation (not necessarily orally) of their case by the
parties to the dispute ; (2) if the dispute between them is a question
of fact, the ascertainment of the fact by means of evidence adduced
by the parties to the dispute and often with the assistance of argu-
ment by or on behalf of the parties on the evidence; (3) if the dis-
pute between them is a question of law, the submission of legal
argnment by the parfies; and (4) a decision which disposes of the
whole matter by a finding upon the facts in dispute and an appli-
cation of the law of the land to the facts so found, including where
required a ruling upon any disputed question of law.

A quasi-judicial decision equally presupposes an existing dispute
between two or more parties and involves (1) and (2), but does
not necessarily involve (8), and never involves (4). The place
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of (4) is in fact taken by administrative action, the character of
which is determined by the Minister’s free choice. -

For example, suppose a statute empowers a Minister ‘to take
action if certain facts arve proved, and in that event gives him an
absolute discretion whether or not he will take action.’® In such
a case he must consider the representations of the parties and ascer-
tain the facts—to that extent the decision contains s .judicial
element. DBut, the facts once ascertained, his decision does nqt
depend on any legal or statutory direction, for ex hypothesi he is
left free within his statutory powers to take such administrative™
action as he may think fit : that is to say the matter is not finally
disposed of by the process of (4). Whereas it is of the essence of
a judicial decision that the matter is finally disposed of by that
process and nothing remains to be done except the execution of the
judgment, a step which the law of the land compels automatically,
in the case of the quasi-judicial decigion the finality of (4) is absent;
another and a different kind of step has to be taken ; the Minister—
who for this purpose personifies the whole administrative Depart-
ment of State—has to make vp his mind whether he will or will
not take administrative action and if so what action. His ultimate
decision is ‘‘ quasi-judicial *’, and mnot judicial, because it is
governed, not by a statutory direction to him to apply the law of
the land to the facts and acht accordingly, but by a statutory per-
mission to use his discretion after he hag ascertained the facts and
to be guided by considerations of public policy. This option would
not be open to him if he were exercising a purely judicial function.

It is obvious that if all four of the above-named requisites to a
decision are present, if, for instance, a Minister, having ascertained
the facts, is obliged by the statute to decide solely in accordance
with the law, the decision is judicial. The fact that it is nob
reached by a court so-called, but by a Minister acting under statu-
tory powers and under specialised procedure, will not make the
decision any the less judicial.

For example the Unemployment Insurance Acts, 1920°*° to
1930, require all *“ employed persons '’ aged sixteen and upwards,

202 ¢.g. 3. 91 of the Road Traffic Act, 1930 (20 & 21 Geo. 5, c. 43), under
which the Minister of Transport is directed to consider the report of
the person appointed by him to hold a public inguiry, the responsibility
for deciding the question of fact and considering the arguments of
the parties being left by the Section upon the Minister’s own shoulders,
See R. ». The Minister of Transport. FEe parte Southend Carriers,
Ltd. ¢ Tho Times,”” 18th -December, 1981.

2022 Usually the administrative action imports an executive decision: some-
times iU parbakes of a legislative character—as for instance when the
Minister makes an order *‘ approving ' a town planning scheme—
but the distinction for the purposes of this Section of our Report need
not be laboured.

203 10 & 11 Geo. 5, c. 30.

201 90 & 21 Geo. c. 16.
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of “either sex; whether British subjects or aliens, to be insured
against unemployment, unless engaged in an ‘' excepted employ-
ment ' or unless, although engaged in an ‘ insurable employ-
ment **; they are “ exempt persons .  The Acts provide that if
any question arises whether any employment or class of employ-
ment is such employment as to make the person engaged therem
an employed person within the meaning of the Act, the guestion
shall be-decided by the Minister of Liabour unless he elects to refer
it for decision to the High Court. In such a case the decision is
clearly Judicial whether it is given by the Minister or by the Court.
Neither the Minister nor the Court has any discretion in the matter.
The question to be decided turns entirely on the application of the
law ag laid down in the Acts to the facts of the particular case.
The judicial character of the Minister’s decision, when he gives
the decision himself, is recognised and illustrated by the provision
in the Acts that any person aggrieved by the decision of the
Minister may appeal from that decision to the High Court and by
the further provision that the Minister shall have regard to the
decisions given by the Umpire by whom such questions were deter-
mined under the earlier Unemployment Insurance legislation.®*

Natural Justice.

3. In the above analysis we have tried to éxplain the essential
«characteristics of a judicial decision in the full gense of the phrase;
and we have expressed the view that the quasi-judicial decision
imports only some, and nat all, of those characteristics ; or, putting
the same point in ancther form, that the Minister at some stage
in his mental operations before his action takes final shape passes
from the judge nto the administrator. But whether the function
be judicial .or quasi-judicial, its exercise presupposes the existence
of a dispute and parties to the dispute, and 1t is this feature which
separates the judicial and-quasi-judicial function on the one hand
from the adminisirative on the other.  As we have already pointed
out, a Judicial element 1s involved in quasgi-judicial as well as in
judicial funections ; and it has been truly said that, however much a
Minister in exercising such functions may depart from the usual
forms of legal procedure or from the common law rules of cvidence,
he -ought not to depart from or coffend against “° natural justice.”
That phrase is perhaps more often used than understood, and we
therefore venture to say what we understand by it.

Before doing so, however, it may be well to call attention to two
cases—DBuchanan v. Rucker® and Schibsby v. Westenholz™—
which "show that the couception of ‘* natural justice '’ must be
regarded as belonging to the field of moral and social principles

205 Turther examples of purely judicial decisions are given in para. 8 on

pages 38 to 90.
208 (1807) 1. Camp. 66.
207 (1870) L.R. 6 Q.B, 155.
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and not as having passed into the category of substantive law, so
a8 necessarily to make every act obnoxious to its canons a tramns-
gression of a legal rule recognised and enforced as such by our
Courts. In the former case Lord Illenborough declared at nisi
prius*™ that it was °* contrary to the first principles of reason and
justice that either in civil or eriminal proceedings a man should be
condemned before he was heard "’ and that ‘‘ the practice of the
Law Courts of Tobago to summon & defendant who was out of the
Jurisdiction and never had been within it by nailing the writ on the
door of the Court-houge was mala praxis ****° and could not be sanc-
tioned. In the latter case these observations were considered by the
Court of King’s Bench. The judgment of the Court (Mr. Justice
Blackburn, Mr. Justice Mellor, Mr. Justice Lugh and Mr. Justice
Hannen) was delivered by Mr. Justice Blackburn. Their Lord-
ships stated that *“ Lord Ellenborough’s expressions were used in
the hurry of nisi prius,”" and that when the case came before him
in banco™ in Buchanan v. Rucker™ he entirely abandoned what
(with all deference to so great an authority) they could not regard
as more than declamation.””  Bnt although * natural justice ”’
does not fall within those definite and well-recognised rules
of law which English Courts of Iaw enforce, we think 1t 15 beyond
doubt that there arve certain canons of judicial conduct to which all
tribunals and persons who have to give judicial or quasi-judicial
decisions ought to conform. The principles on which they rest are
we think implicit in the rule of law. Their observance is demanded’
by our national sense ol justice; and 1t 1s, we think, the desire to-
secure safeguards for their observance, more than any other factor,
which has inspired the criticisms levelled against the Executive and
against Parliament for entrusting judicial or quasi-judicial functions
to the Iixecutive.

() The first and most fundamental principle of natural justice is
that a man may not be a judge in his own cause. It is on this ground
that a decision of & bench of magistrates may be quashed by the

298 Note on the meaning of the Latin expressions ** nisi prius”’ and “in
banco.”” Lord Klenborough was Chief Justice of the Court of King's
Bench. ‘When he was trying cases with a jury at the Guildhall, he was
said to be sitbing at Nisi Prius, because the writ for swmmoning the
jury commanded the Sheriff of Middlesex to bring the jurors to the
Court of King’s Bench at Westminster on a certain day ‘“ unless befm"e
that day ? (Nisi Prius) the Judges came to the Guildhall, as in
practice they invariably did. The issue of fact having been deter-
mined by the jury ab Nisi Prius, the Chiel Justice reported the
verdict of the jury to the Court of King’s Bench, which pronoun'ced
judgment. But before judgment was provnounced all yulings on points
of law given by the Chief Justice at the trial at Nisi Prius. were
subject to review by himself and the four other Judges of the Court,
sitting in buneo, ia., in Bench or full Court. Bee Ralph Sutton’s
Personal Actions at Common Law, c. 7. (Butterworth, 1829.)

209 ¢ Mala praxis *’. This hybrid Latin and Greek phrase may be translated
¢ bad practice 7.

210 (1808) 9 East 192,
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King’s Bench Division of the High Court of Justice, in the
exercise of its supervisory jurisdiction, on the ground of bias, if a
single magistrate on the beneh had any interest in the question
at issue.

In Dimes v. Grand Junction Canal (Proprietors of) (1852) 8
H.1..C. 759, the House of Lords, after consulting the Judges,
decided that the decree of the liord Chancellor, affirming the
order of the Vice-Chancellor, granting reliéf to a company in which
the Liord Chancellor had an interest as a shareholder to the armount
of geveral thousand pounds, which was unknown to the defendant
in the suit, was voidable on that account and must therefore be
set aside.  In the course of his speech Liord Campbell said :—

““ No one can suppose that Lord Cottenham could be, in: the
remotest degree, influenced by the interest that he had in this con-
cern; but, my Liords, it is of the last importance that the maxim
than no man is to be a judge in his own cause should be held sacred.
And that is not to be confined 0 a cause in which he is a pazrty,
but applies to a cause in which he has an interest. Since 1 have
had the honour to be Chief Justice of the Court of Queen’s Bench,
we have again and again set aside proceedings in inferior tribunals
because an individual who had an interest in a cause took a part
in the decision.  And it will have a most. salutary influence on
these tribunals when it is known that this High Court of last resort,
in g case in which the Lord Chancellor of England had an interest,
considered- that his decision was on that account 'a decision not -
according to law, and was set aside.~ This will be a lesson to all
inferior tribunals to take care not only that in their decrees they
are. not influenced by -their- personal interest, but to avoid the
appearance of labouring under such an influence.”

In that case the Liord Chancellor’s disqualification was pecuniary
interest. It goes without saying that in no case in which a
Minister has a pecuniary or any other similar personal interest in
-2 decision, e.g. as the owner—whether in his own right or as a
trustee—of - property which may be affected, should he exercise
either judicial or -quasi-judicial functions.  Such cases may be
presumed o be rave, and we do not think it necessary for us to
make-any special recommendations about-them.

But disqualifying interest is not confined to pecuniary interest.
In Reg. v. Rand (1866) L.R. 1 Q.B. 230 the Court of Queen’s
Bench laid it down that wherever there was a real likelilicod that
the judge would, from kindred or any -other cause, have s bias in
favour of one of the parties, it would be very wrong in him to act.
In Rex. v. Sunderland Justices (1901) 2 K.B. 357 this rule was
applied by the Court of Appeal in the case of certain borough
justices, who were also members of the Borough Council and
adjudicated in a matter arising out of a proposal which they had
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actively supported in the Council, although their pecuniary interest
as trustees for the ratepayers was held insufficient in itself to raise
the presumption of bias. ‘It is hardly necessary to point out,”
said the Master of the Rolls, ** how very important it is that persons
who have to exercise judicial functions with regard to any matter
should not lay themselves open to any suggestion of bias on their
part.”’

Indeed we think it is clear that bias from strong and sincere
conviction as to public policy may operate as a more serious dis-
qualification than pecuniary interest. No honest man acting in a
judicial capaeity allows himself to be influenced by pecuniary
interest : if anything, the danger is likely to be that through fear
of yielding to motives of self-interest he may unconsciously do an
injustice to the party with which his pecuniary interest may appear
to others to identify him. But the bias to which a public-spirited
man is subjected if he adjudicates in any case in which he is
interested on public grounds is more subtle and less easy for hin fo
detect and vesist.

We are here considering questions of public policy and from the
public point of view it is important to remember that the principle
underlying all the decisions in regard to disqualification by reason
of bias is that the mind of the judge ought to be free to decide on
porely judicial grounds and should not be directly or indirectly
influenced by, or exposed to the influence of, either motives of self-
interest or opinions about policy or any other considerations not
relevant to the issue.

We are of opinion that in considering the assignment of judicial
functions to Ministers Parlinment should keep clearly in view the
maxim that no man is to be judge in a cause in which he has an
interest.  'We think that in any case in which the Minister’s
Department would naturally approach the issue to be determined
with a desire that the decision should go one way rather than
another, the Minister should be regarded as having an interest in
the cause. Parliament would do well in such a case to provide that
the Minister hirhself should not be the judge, but that the case
should be decided by an independent tribunal.

It is unfair to impose on a practical administrator the duty of
adjudicating in any matter in which it could fairly be argued that
his impartiality would be in inverse ratio to his strength and ability
as a Minister. An easy-going and cynical Minister, rather bored
with his office and sceptical of the value of his Department, would
find it far easier to apply & judicial mind to purely judicial problems
‘connected with the Department’s administration than a Minister
whose head and heart were in his work. Tt is for these reasons
and not because we entertain the slightest suspicion of the good
faith or the intellectual honesty of Ministers and their advisers
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that we are of opinion that Parhament sheuld be chary of imposing
on Ministers the ungrateful task of giving judicial decisions in
matters in which their very zeal for the public service can scarcely
fail to bias them unconscigusly,

We desire to make it plain that we are recommending a general
principle as a future safeguard : we do not wish to imply that the
principle, though it has perhaps not been clearly envisaged, is in
fact violated in any existing statutes, and we huve been unable to
find evidence to support the view held by someé critics that it occurs
extensively. = An interesting example of the way in which Parlia-
ment has observed the principle will be found in- cld age pension
legislation : under Scctions 7 and 8 of the Old Age Pensions Act
1908%** the Minister of Flealth is the central pension authority for
determining appeals, althongh the Commissioners of Customs and
Excige, who are responsible to the Treasury, i.e. in practice t0 the

- Chancellor of the Txchequer, are the Department responsible for
the administration of pensions.

The application of the principle which we have just enunciated
to quasi-judicial decision is not so easy, since a quasi-judicial
decigion ultimately turns upon administrative policy for which an
executive Minister should mnormally be responsible.  We think,
however, that before Parliament entrusts a Minister with the power
and duty of giving quasi-judicial decisions as part of a legislative
scheme, Parliament ought to consider whether the nature of his
inferest as Minister in the carrying oub of ‘the functions to be
entrusted to him by the statute may be such as to disqualify him
from acting with the requisite impartiality.  The comparative
importance of the issues involved in the decision will, of course, be
a relevant factor. Where it appears that the policy of the Depart-
ment might. be substantially better-served by a decision one way
rather than another, the first principle of natural justice will come
into play, and the Minister should not be called upon to perform the
ineongruous task of dealing with the judicial part of the quasi-
judicial decision as an impartial judge, when ex hypothesi he and
his Department want the decision to be one way rather than
another. -~ We recognise that this kind of case may be rave, but if
is a real possibility. .In . such a case the judicial functions which
must. be: performed - before the ultimate decision is given and on
which that decision must be based should be entrusted by Parlia-
ment to an independent Tribunal whose decision. on any judicial
issues should be binding on the Minister when in his discretion he
completes the quasi-judicial decision by administrative action.

(ii)-The second principle of natural justice is one which has two

-aspects, both of ~which are as applicable o quasi-judicial as to
judicial decisions. No party ought to be condemned unheard ; and

2118 Bdw, 7, c. 40,
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if his right to be heard is to be a reality, he must know in good
time the case which he has to meet. But on neither branch of
this principle can any particular procedure (i) by which the party is
informed of the case which he has to meet, or (ii) by which his
evidence and argument are ‘“ heard,”” be regarded as fundamental.
That a Minister or a Ministerial Tribunal does not conform to the
procedure of the Courts in either respect imports no disregard’ of
natural justice. There is, for instance, no natural right to an
oral hearing. ’

(iii) It may well be argued that there is a third principle of natural
justice, namely, that a party is entitled to know the reason for
the decision, be it judicial or quasi-judicial. Our opinion is that
there are some cases when the refusal to give grounds for a deci-
sion may be plainly unfair; and this may be so, even when the
decision is final and no further proceedings are open to the dis-
appointed party by way of appeal or otherwise. Buot it cannot be
disputed that when further proceedings are open to a disappointed
party, it is contrary to natural justice that the silence of the
Minister or the Ministerial Tribunal should deprive him of his
opportunity. And we think it beyond all doubt that there is
from the angle of broad political expediency a real advantage in
commumicating the gronnds of the decision to the parties con-
cerned and, if of general interest, to the public. We deal with
this question more fully in paragraph 13 of this Section.

(iv) Some judges have discerned a fourth principle of natural
justice, which other judges have declined to admit, viz. : that when
Parliament has provided for what amounts to an oral hearing by the
method of a *‘ public inquiry,” local or otherwise, held before an
inspector appointed for the purpose by the Minister, as a rmeans
of guidance to the Minister in his decision—whether judicial or
quasi-judicial—it is contrary to natural justice that the inspector’s
report upon the inquiry should not be made available to the par-
ties 8o heard. Such an inquiry is plainly intended by Parliament
to be the means by which all the main relevant facts are to be
ascertained, and the main arguments of the parties affected are
to be heard. Those parties are justly entitled, it is said, to know
what facts are found by the inspector and how he sums up the
arguments he has heard, so that they may know what material is
put before the Minister for his decision.

Whether a refusal of such publication to the parties is confrary
to natural justice may possibly be oven to some doubt; buf 1t is
plain that important considerations of public policy are involved,
and we need not pause to survey the border land between high
public policy and natural justice in order to discover the theoretical
boundary. We revert to this question at greater length in para-
graph 14 of this Section.
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Administrative decisions to be distinguished.

4, Decisions which are purely administrative stand on a wholly
diffevent footing from guasi-judicial as well as from judicial deci-
sions and must be distinguished accordingly. Indeed the very
word ‘‘ decision *’ has a different meaning in the one sphere of
acbivity and’ the other. ‘When a person resolves to act in a par-
ticular way, the mental step may be described as a ‘‘ decision.”
Again, when a judge determines an issue of fact upon conflicting
evidence, or a question of law upon forensic argument, he gives
a ‘“ decision.” But the two mental acts differ. In the case of
the administrative decision, there is no legal obligation upon the
person charged with the duty of reaching the decision to consider
and weigh submissions and arguments, or o collate any evidence,
or to solve any issme. The grounds upon which he acss, and the
means which he takes to Inform himself before acting, are left
entirely {o his disereticn.  We may illustrate our meaning by two
examples of stuch 4 “* decision **; (1) the decision of the Admiralty
to place a Departmental contract for-stores—an act of a purely
‘“ business *° character ; (2) the decision of the Home Secretary
to grant naturalization to a particular alien, & matter upon which
Parliament has given him an absolute discrefion.”**

But even a large number of administrative decisiony may and do
involve, in greéater or less degree, at some stage in the procedure
which eventuates in executlive action, certain of the attributes of
a judicial decision. - Indeed generally speaking a quasi-judicial
decision is only an administrative decision, some stage or some
element of which possesses judicial characterigtics. And it 1s doubst-
less because so many administrative acts have this character that
our terms of reference have specially’ included quasi-judicial
decisions.

The intermingling  of the two elements in one composite
*“ decision 7’ is-well illustrated by the type of cage where the judicial
element looms large in proportion. fo the administrative, although
the final act is administrative. Instances we have in mind are the
degisions of lieensing authorities constituted under an Act of Parlia-
ment with an obligation to grant licences to fit and proper persons
in accordance with the intentions and under the conditions of the
Acts ; as for example the Ticensing Justices in their annual meeting
under the Licensing Acts, 1910%* and 1921™° : the Traffic Com-
misgioners under Part IV of the Road Traffic Act, 1930,° ; or the
Minister of: Transport himgelf on appeal from the Commigsioners
under Section 81 of that Act. The ultimate decision is administrative

#1% The British Nationality and Status of Alens Act, 1914 (4 & 5 Geo. &,
s A7), 802y s (8)L

21410 -Bdw. 7 & 1 Geo. &, ¢. 24, s. 10.

21511 & 12 Geo. 5, c. 42, s. 12.

2% 20 & 21 Geo. 5, c. 43.
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and not judicial in each case—whether given by a justice, a commnus-
sioner, or the Minister. But evidence has to be considered and
weighed ; arguments on fact and possibly law have to be heard, and
conclusions reached ; irrelevant and improper considerations have to
be excluded ; and the body hearing the application must be dis-
interested and free from bias. And it is only after they have taken
all the above preliminary steps judicially that they pass into pure
administration and in the exercise of administrative discretion on
grounds of public policy choose to grant or withhold a licence.?*’

Questions to be answered,
Decisions by 5. The second part of cur terms of reference imposes upon us
Ministers. the duty of investigating and reporting upon all judicisl and quasi-
judicial decigions entrusted by Parliament either to executive
Ministers of the Crown personally or to persons or bodies appointed
by a Minister or Minigters to adjudicate either on a special question,
or on a special type ol question, arising in the course of the
administrative work of a Depuartment of State. :
Decisions iy Such persons or bodies must necessarily be included in our in-

persons vestigation because there is a possibility that through the right of
;11’) ‘;ﬁ:ﬁ‘}f ]t'f ’ appolntment and re-appointment some degree of control or in.ﬂuence
by Mini. ~ 'ay be exercised by the Minister, with the result that the ** judge ”
stors, may be in o position of less independence and impartiality than he

ought to ocoupy. The lunguage used in our terms of reference is
no doubt intentionally rather vague, but we interpret it as not
primarily directed to those judiciatl Tribunals which are recognised
as being in fact wholly free from Ministerial influence, direct or
indirect. In so far as we discuss them it is for the purpose of
differentiation, and of obtaining light on our proper subject. We
refer to them hereafter as °* Specialised Courts of Law’’.

' The practice of entrusting judicial, as distinct from quasi-judicial,
functions to Ministers themselves has been resorted to by Parlia-
ment with comparative infrequency, and at the present time it is
certainly exceptional.

On- the other hand Parliament has frequently thought fit for
various reasons of public policy to entrust judicial functions to bodies
or persons specially appointed by Ministers (to those we refer as
** Ministerial Tribunals *’) rather than to Courts of Liaw, whether
ordinary or specialised.

Quéstion The real guestions for us to answer would seem to be :—

one of (@) To what extent should judicial functions be entrusted
“f:“taam“ﬂ (1) to Ministers and (i1) to Ministerial Tribunals;
s {b) What are the right methods for the exercise of such fune-

tions? What are the proper safeguards?

217 Lord Halshbury’s exposition of the duty of justices to exercise their
discretion to grant or not to grant a licence judicially in Sharp v.
Wakefield "[1891]-A.C. 173 -at -178-182, may be.consulted by those
who wish to pursue the analysis further.



83

Specialised Courts of Law.

6. There are on the Statute Book a considerable number of
instances in which Parliament has excluded certain kinds of justi-
‘ciable issues from the jurisdiction of the ordinary Courts of Law,
nd entrusted them to specialised Courte which it has established
:for the purpose.: :
Some of these Courts are not appointed by or on the advice of
Ministers of the Crown at all; and in some cases they exercise a
jurisdiction: which lies entirely outside the sphere of the central
administration of the State.

For example under the Solicitors Act, 1919,*** a Committee of
the Law  Society known as the Discipline Committes has power
‘“ after hearing the case ’ to strike a solicitor off the Roll of Solici-
tors, ‘subject to an appeal to the High Court of Justice:

Under -the Midwives Act, 1902,*° a woman whose name is re-
moved by the Central Midwives Board from the roll of midwives is
not allowed to practice as a midwife, though undef Section 4 of
the Act any woman aggrieved by such a decision-may appeal within
three monbhs to the High Court of Tustice.

Under the Medical Act, 1858,**° the General Medical Council
has power to erase the name of any registered medical practitioner,
judged by the Council after due inquiry to have been guilty of
infamous conduct in any professional respect, from the Medical
Register, which is the instrument created by Parliament for the
purpose of marking the  distinction  between qualified and un-
qualified medical practitioners.. A sentence that a doctor’s name be
erased may thus entail deprivation of professional income. From
the Medical Council’s decision, unlike that of the Discipline Com-
mittee of the Liaw Society and the Midwives Board just mentioned,
there is no appeal.

On the other hand some of these specialised Courts appointed
otherwise than by Ministers of the Crown have been appointed to
determine  justiciable issues arising between private persons and
Departments of State. For example under Sections 33 and 34 of
the Finance (1909-10) Act, 1910, appeals against Inland Revenue
valuation were assigned to refereec appomted by the Liord Chief
Justice, the Master of the Rolls and the President of the Surveyors’
Instltutlon ;¥ while underthe Acquisition of Tiand (Assessment of

2189 & 10 Geo. 5, c. 56.

115 9 Bdw. 7, e. 17.

20 91 & 22 Vict., e, 90.

22110 Bdw. 7, c..8.
. 22% or for Scotland and for Northern Treland by persons with similar qualifi-
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Compensation) Act, 1919," any question of disputed compensation
arising out of the compulsory acquisition of land by any Government
Department, or any local or public authority, is determined by the
arbitration of one of a panel of official arbitrators appointed by the
gaine persons.

It is clear that none of the above Courts, whether the issues-
referred to their determination arise within or without the sphere
of the central administration of the State, are within our terms of

reference, since they are not appointed by, and are wholly independ-
ent of, Ministers of the Crown.

"There are other specialised Courts which are appoeinted- by .ot.on
the recommendation of Ministers of the Crown.and.therefore do
fall within our terms -of reference. But several of these Courts
are in fact absolutely independent of Ministerial influence, and
function as regularly constituted Courts of Law although exercising
a gpecialised jurigdiction.

As we say elsewhere in this report we regard it as a sound
presumption 0f legislative policy that judicial tasks should be left
to. His Majesty’s dudges, and special Courts constituted by Parlia-
ment only where there are definite reasons.of public advantage in
favour of departure from the normal course. The smallest
departure frown it is to compose the Court of one of His Majesty’s
Judges and two Commissioners as is the case to-day with the Rail-
way and Canal Commission.

The statutory history of that Court is interesting.

In the early days of railways and down to the year 1873 the obliga-
fions imposed upon railway companies by various statutes, notably
the Railway and Canal Traffic Act, 1854,*** were enforced by pro-
ceedings in the Court of Common Pleas. In the year 1873, however,
on the passing of a nmew Railway and Canal Traffic Act,” Parlia-
ment thought fit to transfer the jurisdiction of the Court of Common
Pleas in railway matters to a new Court created by the Act, and
consisting of three Commissioners, of whom one must be of
experience in the law, and another of experience in railway business.
In 1888 this Court was remodelled and its jurisdiction enlarged by
the Railway and Canal Traffic Act of that year.”” The Court is
now a Court of Record, styled the Railway and Canal Commission,
under the presidency

(@) in England of one of the Judges of the High Court of
Justice, assigned by the Liord Chaneellor ;

23 9 & 10 Geo. 5, c. 57.
224.17 & 18 Vict., <. 3L,
225 38 & 37 Vict., c. 48.
228 51 & 52 Vict., ¢. 25,
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(b) in Scotland of one of the Judges of the Court of Session,
assigned by the Liord President; and

(c) in Northern Ireland of the Tiord Chief Justice.

- Under the Act of 1888 the other two Commissioners were appointed
by the Crown on the recommendation of the President of the Board
of Trade, but the right of appointment has been transferred to the
Home Secretary under Section 2 of the Ministry of Transport Act,
1919.*" The Court deals with all questions of facilities and prefer-
ence, can compel two or more companies to make mutual arrange-
raents for through traffic over their railways and may defermine
disputes of many kinds between railway companies. There is no
appeal from a decision of the Commissioneis upon a question of fact;
but upon a question of law there is an appeal to the Court of
Appeal.

In addition to their jurisdiction in railway matters the Commis-
sioners. now . exercise an important jurisdiction under the Mines
(Working  Facilities and. Support) Act, 1923,°° and the Mining
Industry Act, 1926 :**° see below, paragraph 9, pp. 95-96.

All the powers of the Commission in respect of rates and charges The Rail-
have now been transferred to the Railway Rates Tribunal, which 7% ﬁ?atles

was established under the Railways Act, 1921,*° and consists of
three permanent members who are *‘ whole-time officers ’ and are
appointed. for a term-of years with eligibility for re-appointment
at the end of the term.  They are appointed by His Majesty on the
recommendation of the Lord Chaneellor, the President of the Board
of Trade, and the Minister of Transport. One must be a person
of experience in commercial affairs, one a person of experience in
railway business® and one, who is the president, must be an
experienced lawyer. . They determine questions of great importance
relating to the carriage of passengers and merchandise by railway
and have almost absolute control over all the charges a railway
company may legally demand. Many of these are partly questions
of policy, so that the Court has administrative as well ag judicial
functions.  Its procedure and practice are governed by General
Rules made by the Court itself with the approval of. the Lord
Chancellor, the T.ord President of the Court of Session, and the
Minister of Transport. Its decisions are subject to appeal to the
Court of Appeal, or to the Court of Session, as the case may be,
on’. points of law, ‘ :
Another well-known Court of this type is the Chief Registrar 7The Regis-
of Friendly Societies, who must be a barrister of not less than trarof

twelve years standing. He is appointed by the Treasury and holds IS’W Zw;ltdleg ;
. cretvies,

27 9 & 10 Geo. 5, c. 50.
*28 13 & 14 Geo. b, c. 20.
222 16.-& 17 Geo. 5, ¢. 28.
23011 & 12 Geo. 5, e.°55, 5. 20. ®
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his office during their pleasure. Under Section 68 of the Friendly
Societies Act, 1896, the parties to a dispute in a registered society
or branch may, by consent (unless the rules of the society or branch
expressly - forbid), refer the dispute to the Chief Registrar, or in
Scotland or Northern Ireland to an Assistant Registrar, for deter-
mination, subject to the consent of the Treasury. Such reference
is & submission to arbitration within the meaning of the Arbitra-
tion Act, 1889.%% At the request of either party he may state
a case for the opinion of the High Court of Justice. Under Sec-
tion 80 he has powers of investigation into the affairs of societies
and branches, and may award that the society or branch be dis-
solved. His powers in such an investigation are similar to those
exerciseable by him on reference of a dispute. The Registrar also
has jurisdiction under the Trade Union Aect, 1913,** as amended
by the Trade Disputes and Trade Unions Act, 1927,** and under
other statutes. A full list of his powers will be found in the Note
and Memorandum from the Registrar of Friendly Societies, printed
in the first of the companion Volumes to our Report. As Industrial
Assurance Commigsioner, he has power to deal with disputes under
the Industrial Assurance Act, 1923,"° as if they were disputes
referred to him under Section 68 of the Friendly Societies Act,
1896,>" and the consent of the Treasury to his dealing therewith
had been given.

The -Special Cominissioners of Income Tax, whose functions
extend over the whole country, are a body of whole-time officials,
now appointed by the Treasury under the Income Tax Act, 1918,
and holding office during their pleasure. They have an office in
London, but they also sit elsewhere as occasion demands. They
have appellate jurisdiction -in matters relating to income tax and
sur-tax and can be required to state a case for the opinion of the
High Court on a point of law arising out of an appeal heard by
them. The Court consists of Crown servants and hears and deter-
mines appeals of great importance in issues arising between the
Crown and the subject. An account of the Special Commissioners
will be found in Section IV of Part IV of the Report (Cmd. 615
of 1920) of the Royal Commission on the Income Tax, which in
paragraph 359 speaks highly of the public confidence felt in this
body of public servants.

This specialised Court is of peculiar inferest. By common con-
sent it gives general satisfaction by its impartiality, in spite of
381 59 & 60 Vict., c. 25.
232 50 & E2 Viet,, o 49,
25 2 & 3 Geo. 8, c. 30.
234 17 & 18 Geo. 5, c. 22,
235 13 & 14 Geo. 5, ¢. 8.
238 8 & O (Geo. 5, c. 40, a Consolidation Act. The Special Commissioners

date from 1842.
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the fact that its members are not only appointed by the Treasury,
but may, when not performing judicial duties, actually act as
admiuvistrative officials. All we can say about it is that it is a
standing tribute to the fair-mindedness of the British Civil Service ;
but.the precedent. is not one which Parhament should copy.in other
branches- of -administration.

Another Court of this type is the Board of Refelees Who hear
applications and appeals by taxpayers on certain matters specified
in the Income Tax Acts. They are appointed by the Treasury.
The Board, whose address is at ‘the Royal Courts of Justice,
London, consists of professional and business men with special
qualifications for dealing with the matters within their jurisdiction,
with a King’s Counsel for Chairman.

< Ministerial Tribunals.

7. 'There are other gpecialised Courts of a more informal character,

created by Statute, whose members are appomted for .the express
purpose of deiermmm 3ust101able igsues arising.-in connection with
"the. work of a Government, Department, whether as. Courts of
First Instance, or as Courts of Appeal. We regard our terms of
reference - as- directed more particularly to Courts of. this. type,
although the distinction between them and the specialised Courts
described in the last paragraph is essentially one not of kind but
of degree.

For example, under the Unemployment Insurance Acts, 19207
to-1930,%7% a- claim for benefit is submitted to an insurance officer
appointed by the Minister of Labour. The insurance officer may
either allow the claim or refer the matter for decision {to the Court
of Referees (which consists of an equal number of representatives
of employers and insured contributors and a Chairman appointed
by the :Minister) or, if he is of opinion that the claimants’ unem-
ployment is-due to a trade dispute, may himself disallow the claim,
subject to appeal to the Court of Referees. Elaborate provision
is made for appeals from the decisions of the Court of Referees
to. the Umpire appointed by His Majesty ; the Umpire’s decision
is- final,

Under the War Pensions Act; 1921, any person who is dis-
satisfied with a final award under Section 4 of that Act may appeal
to a Pensions Appeal Tribunal appointed by the TLiord Chancellor
{or in Scotland by the Liord President of the Court of Session and
in Treland by the Secretary of State). The decision.of the Fensions
Appeal. Tribunal is final.

%710 & 11 Geo. 5, c. 80.
28 90 & 21 Geo. 5, c. 16.
20 11 & 12 Geo. 5, ¢. 49.
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Under the Widows’, Orphans’ and Old Age Contributory Pen-
sions Aect, 1925,** any person dissatisfied by the award or decision
of the Minister of Health (or Department of Health for Scotland
as the case may be) in respect of any pension may have the
question referred to a referee or referees selected from a panel
of barristers and solicitors appointed by the National Health
Insurance Joint Committee. No officer of the Department may
be a member of the panel. The decision of the referee or referees
is final and conclusive, except that they may state a case on a
point of law for the High Court (or in Scotland the Court of
Session) or in either case the Court may order them to do so.*®

/ Tudicial and quasi-judicial decisions by Ministers themselves.

8. From the judicial powers of Ministerial Tribunals we pass

-straight to examples of the judicial and quasi-judicial powers. con-
ferred by. Parliament on Ministers themselves.

We have already pointed out in paragraph 2 that a quasi-judicial
decision differs from a judicial decision in that it is governed, not
by a statutory direction to the Minister to apply the law of the
land to the facts and act accordingly, but by a statutory direction
or permission to use his administrative diseretion and to be guided
by considerations of public policy after he has ascertained the facts
and, it may be, the bearing of the law on the facts so ascertained.

Asg alveady stated, the entrusting ol judicial decisions to Ministers
themselves i rare in. existing statutes. An example. will be
found in Section 268 of the Public Ifealth Act, 1875.** TUnder
this section, any person who deems himself aggrieved by the
decision of the Liocal Authority in any case in which the T.ocal
Authority are empowered to recover in a summary manner any
expenses incurred by them, or to declare such expenses to be
private improvement expenses, may address a memorial to the
Minister of Health, stating the grounds of his complaint. The
memorialist must at the time deliver a copy of the memorial to
the Liocal Authority. The Minister is then empowered to make
such order in the matter as to him may seem equitable, and the
order so made shall be binding and conclusive on all parties,

In Reg. v. Local Government Board, (1882) 10 Q.B.D. 309
Brett I..J. after expressing the opinion that the decision of the
Local Government Board, to whom the appeal under Section 268
originally lay, was a judicial decision said :—

‘““ The Liocal Government Board have power to inquire into
every circumstance, however remote, which could reasonably
determine the -question whether it was inequitable or not

241 15 & 16 Geo. 5, c. 70.
242 Pyrther illustrations of tribunals of this class will be found in Annex 1V.
24238 & 39 Vict, ¢ 55.
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that a particnlar sum should be paid. If that be so, they do
not inquire into former matters as decisions of the lLiocal
Authority, but they inquire into them as facts in order to
enable them to determine upon the largest interpretation of
the word *‘ equitable *’ that can be given to it, whether the
particular sum is one which it is equitable, fair and right that
the individual should be forced by the Liegislature to pay for
works which have been done against his will; and therefore
I should be loth to the extremest degree to fetter the power
of the Liocal Government Board to inquire into every fact
which could reasonably lead them to a fair and equitable con-
clusion with regard to that question which is the question
before  them.”’

Under Section 139 of the Law. of Property.Act, 1922,°'* the
compensation for extinguishment of manorial rights is to be ascer-
tained in accordance with a statutory scale, and the scale is
binding as a matter of law in all cases, unless on application being
made to the Minister of Agriculture and Fisheries on the part
either of the lord of the manor or the tenant the Minister decides
that owing to any special custom or other exceptional circum-
stances the application of the scale would work injustice to either
party, and if the Minister so decides, the Minister may, if he
thinks fit, vary the scale; or fix some other scale which shall be
applicable to the case.

In this instance it is plain that the Minister’s functions are as
strictly judicial as any function can possibly be. The sole con-
siderations by which he is entitled to be influenced in arriving
at a decision are considerations of justice between the parties.
No question of policy arises and no considerations of policy must
influence him. The duty imposed upon him by the section is the
duty of acting strictly as a judge.

Under Section 89 of the National Health Insurance Act, 1924,
the “determination of several important questions is.entrusted. to
the: Minister of Health, e.g., whether any employment is employ-
ment. within. the meaning of the Act. This again is.on.the face
of it a strictlv judicial power. If a hearing is necessary, the
Minister appoints a member of the legal staff of the Department
who is either a barrister or a solicitor to hear the persons interested
and to report to him thereon. It is customary to give at least
seven days’ public notice of the date and place fixed for the hear-
ing. Counsel may be heard. The Minister’s decision is drawn

24412 & 13 Geo. 5, c. 16.

248534 and 15 Geo. 5, c. 38. For a detailed description of these decisions
the reader is referred to the ‘‘ Memorandum on powers conferred on
the Minister of Health of a judicial or quasi-judicial nature,”” (Second
conipanion volume, 9th day evidence).
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up in the form of a memorandum which is communicated to the
persons interested ; but no express obligation is laid upon him to
give reasons. There is an appeal on any question of law to a
Judge of the High Court selected for the purpose by the Lord
Chancellor, whose decision is final. The Minister may, if he thinks
fit, submit the question for decision to the High Court in the first
instance ; and if he does so, the decision of that Court is again
final. On any appeal from his decision the Minister is entitled to
appear and to be heard.

Sub-section (8) of Section 29 of the Education Act, 1921,
imposes on a local education authority the duty of maintaining
and keeping efficient a public elementary school not provided by
them only so long as it is necessary and the statutory conditions
and provisions are complied with. In Board of Lducation v.
Rice*® the Managers of the Oxford Street voluntary school atb
Swansea claimed that the local education authority had failed to
discharge its statutory duty under the corresponding section of
the Tducation Act, 1902,”* which is repealed and replaced by the
Act of 1921. Under Sub-section (3) of Section 7 of the Act of 1902
the question fell to be determined by the Board of Education, as
a like question now falls under sub-section (9) of Section 29 of
the Act of 1921. In that case the House of Lords, affirming the
decision of the Court of Appeal, who had affirmed the decision of
the Divisional Court, held that the Board had not determined the
question, though they had purported to do so, and that a mandamus
must issue commanding them to determine it.  Juord Justice
Farwell lays it down in his judgment in the Court of Appeal,””
that under the sub-section in question the Board act in a judicial
capacity and are bound to obey the law and act according to the
ordinary rules of evidence; they can neither dispense with the
requirements of the Act nor assume knowledge of particular facts
not proved before them.

Ezamplesof  Examples of quasi-judicial decision .are eagily found.  Under
Q“g?’i g Section 69, sub-sections (2) and (8), of the Housing, Town
gfz Cg;gm by Planning, etc., Act, 1909,* the medical officer of health of a district
Ministers. ust give to the medical officer of health of the county any informa-
. tion which it is in his power to give and which the medical officer of

health of the county may reasonably require from him for the

purpose of his duties prescribed by the Minister of Health. If any

dispute or difference arises between the two medical officers under

this section, it stands referred to the Minister of Health, whose

#4711 and 12 Geo. 5, c. 51.

248 119097 2 K.B. 1045; [19107 2 K.B. 165; [1911] A.C. 179.

249 2 Hdw. 7, c. 42.

25019107 2 K.B. at p. 178.

251 9 Wdw. 7, c. 44; these sub-sections have not been repealed.



91

decision is final and binding. This is a perfect example of a quasi-
judicial decision. It is the duty of the Minister to give both medical
officers an opportunity to present their case to him—orally or not,
as he thinks fit. It is his duty to ascertain the facts out of which
the dispute arises by means of evidence adduced by the parties.
The facts thus ascertained and the arguments of the disputants
duly marshalled, it then becomes his duty to decide whether the
requirements of the county officer are reasonable or not—a decision
which can only be reached after considerations of medical policy
. in local administration have been taken into account. In the end
the Minister makes up his mind what is best to do, and does it.

Under Section .19 of.the Fducation Act, 19212 it is the duty
of the. Board of Education to determine in case of dispute whether
a school is necessary or not. The section provides that in so
determining the Board shall have regard to the interest of secular
instruction, to the wishes of parents as to the education of their
children, and to the economy of the rates. All these are considera-
tions of policy and the dispute cannot be determined without care-
fully weighing one against the others. Tocal Authority, parents,

-ratepayers must all have an opportunity of presenting their case

and of adducing evidence under each of the three heads. All the
facts must he ascertained, everybody's point of view must be
judicially weighed, and care must be taken to do equal justice to
the demands of education, parental convenience, sympathies and
even prejudices, and not least—and yet not most—to the mundane
claims of local finance. But when all this has been done, the
question remains in ultimate analysis a question.of policy and not
a question of law ; although it is difficult to imagine any question
—whether of law or of policy—more essentially requiring a well
balanced-and in that sense a judicial mind.

The Board of Education®™ may appoint a person or persons to
hold a public inquiry in the neighbourhood of the school for the
purpose of hearing, receiving and examining any evidence and
information offered, and hearing and inquiring into the objections
or -representations made respecting the necessity of the school.
The person or persons so appointed must make a report to the
Board in writing, setting forth the result of the inquiry and the
objections and representations, if any, made thereat and any opinion
or recommendations submitted by him or them to the Board. The
Board must furnish a copy of the report to any local education
authority concerned with the question of the necessity of the
school, and, on payment of such fee as may be fixed by the

25211 and 12 Geo. 5, ¢. 5l.
252 In practice the President therec”

18831 D
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Board, to any person interested.”* But in the end it is the Board
of hducatlon in Liondon which has to decide whether the school
is necessary or not.**

Under the Housing Act, 1925,*°° a Tiocal Authority had power
to make a scheme for the improvement of an unhealthy area. After
the improvement scheme had been prepared and advertised and
notices had been served on persons whose lands were proposed to
be taken compulsorily for the purpose of the scheme, the Liocal
Authority presented a petition to the Minister praying that an order
might be made confirming the scheme. That the judicial element
entered into the tunctlons of the Minister upon receipt of the
petition is shown by the requirement of the Act that the petition
should state the names of any owners or reputed owners, or lessees
or reputed lessees, who had dissented in respect of the taking of
their lands, and by the further requirement that the petition should
be supported by such evidence as the Minister might from time to
time require. It was the duty of the Minister to consider the
petition and to determine whether to confirm the scheme or not.
Before confirming a scheme he caused a local inquiry to be held.
Upon receipt of the report of the inquiry the Minister had to
consider whether or not he was satisfied that the circumstances
were such ag to justify the making of the scheme and that the
carrying into effect of the scheme either absolutely, or subject to
eonditions or modifications, would be beneficial to the health of
the inhabitants of the area in question or of the neighbouring
dwelling-houses. If he was so satisfied, but not otherwise, he
might by order confirm the scheme with or without such conditions
or modifications. If he made the order, it had effect as if enacted
in the Act. It is clear that the Minister was bound to give full
weight.to the views of the dissentient landowners and that he was
not entitled to make an order unless after considering the report
of the inquiry in a judicial spirit he was satisfied that the scheme
was such a scheme as the Act empowered him to confirm. But
that done, he had a discretion whether to make the order or not,
and in making the order he was exercising a legislative function.*”

Some pringciples.

"~ 9. It is obvious that the separation of powers is prima facie the
guiding principle by which Parliament when leglslatlng should
allocate the executive and judicial tasks involved in its legislative
plan. If the statute is in general concerned with admlmstratlon

2.

&

¢ 11 and 12 Geo. 5, c. 51; 8. 156.

255" See Board of Education ». Rice, [19117 A.C. 179. ‘

266 15 & 16 Geo. 5, c. 14, 88. 35, 36 and 38-40. These sections are re~
pealed by the Housing Aect, 1930 (20 and 21 Geo. 5, c. 39).

w7 See Minister of Health wv. The King (on the l’rosecutwn of Yaffe),

[1981] A.C. 494 at 532-3 per Lord Thankerton.
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an executive Department should be entrusted with its execution ;
but if the measure is one in which justiciable issues will be raised
in the course of carrying the Act into effect, and truly judicial deter-

‘mination will be needed in order to reach decisions, then prima .

facie that part of the task should be separated from the rest, and
reserved for decision by a Court of TLaw-—whether ordinary or
specialised, as in the circumstances Parliament may think right.

It is only on special grounds that judicial functions should be
assigned by Parliament. to Ministers.or Ministerial Tribunals. That
there may be occasions where Parliament may rightly think the
public interest best served by such assignment, we readily recognise ;
but Parliament when so deciding should still remember that such
a legislative provision is exceptional in character—however
numerous the individual cases may seem likely to be under the
particular legislative scheme which gives rise to them. And this
observation remains none the less true although in modern social
legislation it may often be wise for Parliament to take the excep-
tional course; but to prevent misapprehension we add here that
we distinguish between Ministers and Ministerial Tribunals, as will
be seen in paragraph 10 below where we revert to the topic.

.. But quasi-judicial decisions stand on a different footing. The
- presumption as to the correct legislative course is the other way ;
- for a decision which ultimately turns on administrative policy should
“normally be taken by the executive Minister.

Tt is true that for the purpose of enabling a Minister to give a
quasi-judicial decision it is frequently necessary for a public inquiry
to be held—as, for example by an inspector of the Ministry of
Health under the Housing Acts, 1925*% and 1930, or by an
inspector of the Ministry of Tmnsport under the Road Traffic Act,
1930**"—and that such an inquiry is to some extent judicial. But
the inquiry does not finally determine the rights of the parties
affected ; it is merely a first stage. The rights are determined at the
second stage by the exercise of the Minister’s diseretion. He has
to make up his own mind, after considering the report on the
inquiry, about the appropriate action to be taken—for example,

Quasi-
judicial
decisions.

whether to confirm a clearance order or not,* or whether to modify »

the restrictions on the use of a road by pubhc service vehicles or
not.”*® In reaching a decision he must, of course, be actuated by

_ the elementary prmclples of reason and justice; none the less his

13 mstratzwe
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The person holding the public inquiry never takes the final
decision. He must be competent and impartial ;*** he must examine
the evidence and the information offered, and he must do so critic-
ally and dispassionately ; he must listen to representations and
weigh objections ; he may have to hear counsel ; he must duly and
faithfully report; and he may submit recommendations and tender
advice *** but when he has done all this, his task is done, and the
final decision has to be taken by the responsible Minister himself.
Whilst this is the general position under present practice, we
think that Parliament would be well advised to bear in mind the
suggestion which we have already made in paragraph 3, that where
in any legislative scheme it appears likely that in the course of
its administration important issues will be raised calling for a
judicial decision before the Minister takes his final decision and
that the interest of the Department will be such as to disqualify
the Minister from giving the judicial decision, the statute should
itself provide for the segregation of judicial issues and their deter-
mination by an independent Ministerial Tribunal as a condition
precedent to action by the Minister.

Just as some elements of the judicial function may thus enter
into activities which are mainly administrative, so where the prob-
lem is in essence or predominatingly judicial—i.e., not merely quasi-
judicial—there may be executive or legislative elements involved in
the performance of the particular judicial task, or so inseparably
connected with it, that Parliament in working out its statutory plan
will have to choose between (1) splitting the problem into two 80
as to leave the judicial side to a Court, whilst entrusting the non-
judicial side to the Minister whose Department is concerned, and
(2) assigning certain limited functions of an executive or legislative
order to the Court charged with the judicial decision.

That such things should be done by Parliament need not shock

| the most rigid constitutional purist. The doctrine of the separation

of powers is not sacrosanct. We have seen that the separation of
powers is not and never was complete in England; and as the
writers of the Federalist®*® truly said, ‘‘* No skill in the science of
government has yet been able to discriminate and define with

263 See s. 35 and the Schedule to the Electricity (Supply) Act, 1919 (9 & 10 -
Geo. 5, c. 100).

264 See " R. v. The Minister of Transport: Ex parte Southend Express
L0 Carriers, Ltd., ** The Times,”’: 18th December, 1931, where -Mr.
Justice -Avory said: that the Minister’s representative who held an
. -inquiry for the purposes of an appeal to the Minister under s. 81
‘of the Road Traffic Act, 1930 (20 & 21 Geo. 5, c: 48) did not dismiss
"~ the appeal. but only made a report to the Minister, who dismissed
- the appeal. . i v , ' i -
265 No. XXXVI.
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sufficient certainty  its three great provinces, the legislative,
executive and judiciary.”  The separation of powers is merely a
rule of political wisdom; and must give way where sound reasons
of “public poliey so requite.  Where a problem has a sirongly
marked judicial side, but.it is difficult to detach the non-judicial
side—Dbe- it administrative or be it legislative—Parliament may in
some cases be well advised to entrust the whole to a Court of Liaw.
If 'the particular task. is not suited to the ordinary Courts of Law,
it may properly be assigned fo some special tribunal already exist-

ing, or to be newly-created for the purpose, which is better adapted

in personnel or procedure.

A concrete illustration will help to make our meaning clear. The
Mines Department of the Board of Trade has, broadly speaking,
under statutory provisions. the administrative duty of -promoting
the well-being of the mining industry of the country. One obstacle
in the way of praogress used to be the difficulty encountered: in
obtaining the. right to work minerals held in private ownership,
when the owner demanded unreasonable terms. -Parliament might
have delegated powers of individual legislation, in the nature of
compulsory -acquisition of land, to the Mines Department, and left
to that Department the adrministrative work connected with carry-
ing out such a policy. But it was obvious that the-task of weighing
up the rights of the proprietor; the needs of the mine-worker and
the claims of the nation, as well as of settling the particular terms
which would be fair, called not only for the exercise of impartial
judgment, but also for the investigation of evidence and the asecer-
tainment of complicated legal rights. - It was. reasonable, therefore,
for Parliament by the Mines (Working Facilities and Support) Act,
19237 to assign to a Court the function of deciding on each appli-
cation the issne whether it was in the national interest that private
rights should be 8o over-ridden, and if so on what terms of compen-
sation.

But over and above these functions, some of which were purely
judicial, there were the non-judicial functions of foreibly expro-
priating - certain proprietors, and of framing principles of public
policy regarding the nation’s interest in the exploitation of its
mineral resoutces to the best economic advantage, and in the
maintenance of employment. Parliament might have taken the
view that these questions of public policy were the proper business
- of the Mines Department. ~ It did not, however, take that view
.- and ‘assigned. the whole task to the Railway and Canal Commission

“Court, giving almost nominal duties to the Mines Department: - As
@ result that Court has had to inquire into and form its own opinion
- on'many questions of public poliey, and its orders have a tripartite
. =character, being legislative and administrative as well as judicial.

8% 14 Gedib ol 20, e
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And the constitutional experiment has by common consent worked
well ; indeed so well that in 1926 Parliament extended the scope
of the Court’s powers very widely.

The Railway Rates Tribunal constitoted under the Railways
Act, 1921, and described above in paragraph 6, is another instance
of the allocation by Parliament to a special Court of issues which
are largely administrative, on the ground that they call for the
exercise of high judicial qualities in. balancing the claims of com-

peting interests, in considering evidence and in appreciating 1ega1
principles.

Purely Judicial decisions.

10. We quote these instances of the intentional refusal of Parlia-
ment to be trammelled by any theoretical rule about the separation
of powers, in order to make good our point that well considered
reasons of practical convenience baged on experience may justify
the converse case of the statutory grant of judicial powers to
Ministers and Ministerial Tribunals. Whether they do or.not

~cannot be answered by any @ priori rule.. The decision. of Parlia-

ment must be reached in each individual piece of legislation, based

on a consideration of all the circumstances of the particular
legislative plan before it.

It is thercfore clear that question (a) in paragraph 5 (viz., to
what extent judicial functions should be entrusted to Ministers or
to Ministerial Tribunals) cannot be answered by any general prin-
ciple or formula enunciated in advance and to be applied in all
cases, except that Parliament should always be extremely reluc-
tant to entrust either Ministers or Ministerial Tribunals with purely
judicial powers. In the vare cases where that course bas to be
considered, the decision of Parliament should normally depend on
what is the dominant aspect of the problem or class of problem
to be solved. It may on very exceptional grounds be necessary
to leave certain judicial decisions to a Minister or other adminis.- .
trative authority.  An illustration is afforded by the powers
entrusted to the Insurance Commissioners in Sections 66 and 67
of the National Insurance Act, 1911.**® It was anticipated that
a very large number of questions would arise within a short period
near the time of coming into operation of the Act and it was con-

-sidered essential to the efficiency and smooth working of the scheme

that decisions should be given promptly, and on a consistent plan
for the whole country, without invelving either elaborate machinery
or great expense. ~Had the control of the whole matter not been

5 left in the hands of the administrative authority, there might have

been considerable risk of a- breakdown by reason of the failure

27 11 & 12 Geo, 5, c. 565.
28 1 & 2 Geo. 5, c. 55.
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of ‘the independent authority entrusted with the judicial side of %nutemal

the work to keep pace with the administrative side of the work.
“But, prima. facie, it-is -no part of an executive. Minister’s functions
‘to.act as-a judge; and-it-is plain that as a general rule. there will
be little difficulty in providing for judicial decisions being entrusted
. to--a - Ministerial . Tribunal instead .of to..the.Minister. personally,
-on the lines of Section 91 of the National Health Insurance Act,
71924.%

We-recognise that -such Ministerial Tribunals have. much. to
recommend them. In cases” where justice "eanonly be~done-if
it is done at a minimum cost, such Tribunals, which are likely
to be cheaper to the parties, may on this ground be preferred fo
the ordinary Courts of Tiaw.  In addition they may be more
readily accessible, freer from- technicality, and—where relief must
be given quickly—more expeditious. They possess the requisite
expert knowledge of their subject—a specialised Court may. often
be better. for the exercise of a special jurisdiction. Such Tribunals
may. also be better able at least than the inferior Courts of Law
to establish uniformity of practice.

But while we recognise these advantages we repeat. that such
Tribunals -should be ‘set up only in those.cases-in which the.con-
ditiongbeyond -all question..demand it. ... It ig in the ordinary
“Courts, higher or inferior, that justiciable issues, whether between
subject and subject or between Crown and subject, ought as a rule
to be determined.

Our question (b) in paragraph §, viz. (“ What are the right
methods for the exercise of such functions? *’), raises the whole
problem of safeguards, with which we deal below; but weé may
say at-onee that on the judicial side of our enquiry we have come
to the same conclusion as on the delegated legislation side, viz.,

cthat there is nothing. radically wrong about the existing practice
: of Parliament, but that the system is capable of abuse, that dangers
“are incidental fo it if not guarded against, and that certain safe-
uardy are essennial 1f the rule of law and the liberty of the subject

'are to be maintained.

The necessary safeguards.

11. We have.already expressed the opinion in, paragraph 9 that
quasi-judicial functions should normally be exercised by Ministers
themselves. On the other hand, we have recommended that purely
judicial functions should normally be left to Courts of Taw and
that “they should- only be exercised by Ministers or Ministerial
Tribunals in exceptional cases. Where either judicial or quasi-
judicial furictions are exercised by Ministers, or judicial functions

9 14 & 15 Geo. 5, c. 38.
- 18831
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by Ministerial Tribunals, the rule of law requires the following
safeguards :— g

(a) (I) the maintenance of the jurisdiction of the High Court
of Justice to review and, if necessary, to quash the
proceedings on the ground that the Minister or the
Ministerial Tribunal has exceeded the statutory powers
and has fherefore acted without jurisdietion ;

(I1) the existence of a simple procedure for the purpose;

(b) the vigilant observance by the Minister or the Ministerial
Tribunal of the three principles of natural justice which
we have enunciated in paragraph 8 above;

(c) in every case in which a statutory public inquiry is held, the
publication of the report made by the person holding the
inquiry, subject only to. the reservation that there may
be exceptional cases, where on special grounds the
Minister may hold that publication would be against the
public interest (for further discussion of this point see
paragraph 14 below),

(d) (I) the right of any party aggrieved by a judicial decision
to appeal to the High Court of Justice on any question
of law within a short stated time, and

(IT) the existence of a simple procedure for the exercise
of such right.

The supervisory jurisdiction of the High Court of Justice.

' 12. We do not think any will dispute that the jurisdiction of the
High Court of Justice to quash the proceedings of inferior courts is
important, and that its exercise is wholesome. That the jurisdiction
should be no less vigilantly exercised in the case of a Minister or a
Ministerial Tribunal than in the case of Courts of Tiaw is clear.

The scope of the High Court’s supervision is well established by
law, If a properly constituted inferior tribunal has exercised the
jurisdiction entrusted to it in good faith, not influenced by
extraneous or irrelevant considerations, and mnot arbitrarily -or
illegally, the High Court cannot interfere. When exercising its
supervisory powers the High Court is not sitting as a Court of
Appeal from the Tribunal, but it has power to prevent the usurpa-
tion or mistaken assumption by the Tribunal of a jurisdiction beyond
that given to it by law, and to ensure that its decisions are judicial
in character by compelling it to avoid extraneous considerafions in
arriving at its conclusion, and to confine itself to decision of the
points which are in issue before it. Tikewise a Minister or
Ministerial Tribunal is not autocratic but is an inferior tribumnal
subject to the jurisdiction which the Court of King’s Bench for
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centuries, and the High Court since the Judicature Acts, has exer-
cised over such tribunals.”” That the jurisdiction extends to quasi-
judicial, as well as to judicial functions, was expressly decided by
the House of Lords in Minister of H calth v. The King {on the
Prosecution of Yaffe) [1931] A.C. 494.

We regard as essential the maintenance of this jurisdiction, and
a simple and cheap access to the High Court in order to invoke it.

The existing procedure is in our opinion-—already expressed in
Section IT—too expensive and in certain respects archaic, cumbrous
and too inelastic. We therefore desire to repeat, and to apply in
our present context, the recommendation which we have made in
that Section in favour of the establishhent of a simpler and less
expensive procedure and one more suited to the needs of the modern

age.

Vigilant observance of the principles of natural justice.

18. It goes without saying that it is the duty of every Minister
or Ministerial Tribunal, to whom the function of adjudication is
assigned, to act ]udlola,lly and to come to decisions in the spirit and
With the sense of responsibility of a tribunal whose task it is to mete
out justice. But it does not follow that the procedure of every such
tribunal must be the same. In the case of a Court of Liaw the law
itself prescribes certain rules to which the procedure must conform.
In the case of a Minister or Ministerial Tribunal, so long as the
principles of natural justice are observed, a certain degree of
elasticity may be not only necessary but desirable.

We, therefore, recommend the observance of the following
rules :—

(@) In future legislation Parlianent should proceed on the
principle that no Minister (in which word we include any officer of
a Minister acting under his orders) should give a judicial decision
in any dispute in which the Minister has the kind of Departmental
interest described in paragraph 3. If such cases appear likely to
arise, Parliament should provide for determination of the dispute
by a Ministerial Tribunal functioning independently of the Minister.

In any case in which it appears probable that a Minister may be
disqualified by an interest of this kind from discharging impartially
the judicial functions involved in a quasi-judicial decision, Parlia-
ment should entrust those functions to a Ministerial Tribunal that
they may thus be discharged independently of the Minister as a
condition precedent to his ultimate administrative decision.

(b) Bach of the parties to a dispute should be given the oppor-
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tunity of stating its case—mnot necessarily orally—and should also of the

ano See the judgment of Lord Justice Farwell in R. v. Board of Educa-
tion, [1910] 2 K.B. 165 at 179.
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be given the opportunity of knowing the case which it has to meet
and of answering that case if it can.”"

(¢) Any party affected by a decision should be informed of the
reasons on which the decision is based ; indeed it is generally desir-
able that the fullest amount of information compatible with the
public interest should be given.

(d) Such a decision should be in the form of a reasoned
document available to the parties affected. This document should
state the conclusions as to the facts and as to any points of law
which have emerged.

Where the decision has been preceded by a statutory public
inquiry, it the Minister msodifies the recommendations or rejects
the findings of fact in the inspector’s report, it is especially impor-
tant that his decision should draw attention to his reasons for so
doing.

The Ministry of Health have made considerable strides in this
direction and specimens of letters conveying decisions will be found
in the second of the companion volumes to our Report (Hleventh
Day Evidence). We are of opinion that where the decision is
quasi-judicial the present practice of conveying it in the form of a
letter is quite suitable; but a purely judicial decision should always
be embodied and notified to the parties in the form of a legal
judgrent.

The publication for general guidance, by the Ministry concerned,
of leading cases is also to be commended subject to reasonable
regard to considerations of expense, and here again the practice
of the Ministry of Health is recommended to the attention of
other Departments with similar duties.

Where the Minister’s ultimate decision is based solely on his
views of public policy, we recognise that the notification may
properly be limited, so far as the ultimate decision is concerned,
to a statement to that effect, but, so far as judicial elements are
involved in the decision, the views we have already expressed about
judicial decisions and the reasoned mnotification of them are
applicable.

Puybljcation of inspectors’ reports.

14. Much public criticism has been directed to the prevalent.
procedure in connection with that class of Ministerial decision
which is taken by the Minister after a public inquiry, local or
other, pursuant to statutory powers has been held by one of the
ingpectors of the Ministry (e.g., of Health or Transport), and a
veport has been submitted by the inspector to the Minister.

273: The' cage of the West Midlands Joint Electricity Authority v. Pitt and,

: others: ‘Minister of Transport ». Same (1981, T.I.R. 180), raised
issues relevant to our terms of reference, but we do not cite any
‘passage - from’ Mr. Justice ' Macnaghten’s  judgment ‘as the case is
under appeal. - w8 Tt B Sondlad o R e B ;
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In particular we heard evidence from different angles on the
aubjecﬁu of decisions taken by the Minister of Health aftel public
local inquiries under the Town Planning Act, 1925, and similar
Acts.

We are aware that it is proposed in the Town and Country
Planning Bill now before Parliament to repeal the Act of 1925,
but the procedure is now more or less standardised, and the refer-
ence to that Act will serve our purpose.

That Act confers on the Minister of Health wide powers of
authorising the appropriation or restriction of user of the subject’s
private property. When a town planning scheme is propounded

it is the practice of the Minister of Hgalth to instruct an inspector

to hold a local inquiry.  The inspector fixes a hearing in the
locality, when an opportunity is given to all interested parties to
put their views and their evidence before him and the witnesses
called on either side may be and often are cross-examined by the
other side. In addition the inspector gathers information from
other sources.

The inspector then makes his report to the Minister in the form
of a confidential document; the report is then considered in the
Department {rom the legal, financial, adminisirative and other
aspects and the decision is finally taken by the Minister on con-
sideration of all the relevant data, of which the facts reported by
the inspector form only one part. The inspector’s report itself
may be partly fact and partly opinion.

Various criticisms have been made before us on this system.

It has been alleged that the inspector does not always act
Jjudicially, but that he supplements his formal inquiry by personal
mvestigation, and that it is improper that any decision should be
based on such information.

In the case of a public local inquiry held as preliminary to a
judicial decision, it is in our opinion essential that the forms and
methods appropriate to judicial proceedings should be strictly
observed,

"But when a public local inquiry is theld as preliminary to a
quasi-judicial decision by a Minister it is not reasonable or prac-
ticable thatb the inspector should be entirely bound by the practice
of Courts of Liaw. He is not inquiring solely into facts or law;
he is not as & rule a lawyer and while his main function.is to
ascertain facts it is sometimes his duty to form his own views on
public policy or at any rate to weigh all the circumstances in terms
of public policy. = Although the final decision is not taken by him,
' to make the inspector’s inquiry purely legal and formal mldht

defeat its purpose. We recommend, however, to the study of
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Health to inspectors (of which a copy will be found in the second
of the companion volumes to our Report : Eleventh day Evidence)
with a view to securing that in the conduct of their inquiries they
shall pursue the methods of natural justice.

It should be clearly realised that these instructions are not an
immutable code, but form a set of instructions for the general
guidance of a body of responsible officials, and that the inguiries
are of so various a character and the issues so diverse that rigid
adherence to the text in all cases must be conditioned by the
need of attaining the objects of the inquiry, viz., the ascertain-
ment of facts and the presentation of views for the assistance of
the Minister in arriving at his decision.

Another line of complain® is that one officer (the inspector) holds
the inquiry and another (who is unknown) gives the decision,
and it has been suggested either that the inspector should himselt
decide the case or that whoever decides it in fact should be desig-
nated by name and should hold an open public inquiry at which
presumably the inspector’s report would be part of the evidence.

On the other hand complaints have been made that decisions are
not made by the Minister himself or by a very high official but by
subordinate officials,

Some of these complaints contradict each other and some of them
appear to be based on a confusion between the substance and the

forms of justice.

The publication of inspectors’ reports was much discussed in all
Courts 1n the case of Rex v. Locel Government Board Ex parte
Arlidge®™ and led to a remarkable conflict of judicial opinion, as
the following reference to the judgments will show :—

(1) In the King’s Bench Division Bankes J. expressed the
opinion that it would perhaps add to the public confidence in these

273 {1913] 1 K.B. 463; [19143 1 K.B. 160; and (sub nom. L.G.B. v. Arlidge)
[1915] A.0. 120. A Borough Council had in pursuance of their right
and duty under Section 17 of the Housing, Town Planning, etc., Ach,
1909 (9 & 10 Geo. 5, c. 35), refused to determine s closing order in
respect of a dwelling house in the borough and Mr. Arlidge, the
asgignee of the lease of the dwelling house, had exercised his right
under the section to appeal to the Local Government Board. It was
provided by Section 39 of the Act that the Board should not dismiss
any appeal without having first held a public local inquiry. The
Board dismissed Mr. Arlidge’s appeal after holding such an inguiry.
Mr. Arlidge applied to the High Court of Justice to quash the order
of the Board dismissing the appeal on the ground that the appeal
had not been determined in the manner provided by the Law. -One
of the points taken was that the report of the inspector who held the
inguiry was not disclosed to Mr. Arlidge. The High Court refused
to quash the order. Their decision was. reversed in the Court of
Appeal but restored by the House of Lords: The House of Lords,
disagreeing with the majority of the Court of Appeal, held unsanim.
~ously that an-appellant was not entitled as of right, as a condition
precedent to the dismissal of his appeal, to see the report made by
the Board’s inspector upon' the public local inquiry.- . :
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inquiries if the reports of the inspectors were not always treated
as confidential documents; .

(2) In the Court of Appeal Vaughan Williams & Buckley LiJ.J.
held that the non-production of these reports was contrary to the
principles of natural justice on which English Taw is based ;

(8) Hamilton I..J., while saying that, if it was the function of
the Court of Appeal to advise the Local Government Board as to
its procedure, or to criticise the procedure actually adopted, he
should for his part suggest that the Board should let the parties
see the inspector’s report, declared that he could not but feel that
all that could be urged against the Liocal Government Board might
be still more forcibly urged against the Court of Criminal Appeal;

(4) In the House of Liords the Liord Chancellor (Lord Haldane)
said that it might or might not have been useful to disclose the
report '

(6) Lord Shaw of Dunfermline inclined to hold that the dis-
advantage in very many cases would exceed the advantage of such
disclosure ;

(6) Liord Parmoor held that non-disclosure was not inconsistent
with substantial justice ; '

(7) Liord Moulton was unable to see any reason why the reports
should be made public and expressed the opinion that their publica-
tion would cripple the usefulness of the inquiries and that the
practice would be decidedly mischievous.

The existing practice is for the Departments to vegard the
inspector’s report as a confidential document for the information of
the Minister, and only to publish it where there are special reasons
for such a course.

In support of this existing practice the following argnments may
be advanced :—

(a) Inspectors’ reports of the kind now in question are only a
step, and only one of many steps, in the process of reaching a
Ministerial decision and are in no different position from any of
the other steps. The inquiry and the report are preliminary steps;
and the inspector’s report is only one factor in the Minister’s
ultimate decision, which in most cases is executive. The con-
stitutional position is thus different from that of an inquiry and a
report, for example into a factory explosion or a railway accident,
where the inguiry culminating in & report is an end in itself, being
primarily held not as a preliminary to a Ministerial decision, but
for the specific object of finding out facts for the information of the
public. In the latter kind of case publication of the report is the
normal and natural sequel to the holding of the inquiry; in the
former it is argued that to make the publication of the report the
regular practice is to impair the confidential relationship between
the official of the Ministry and his Minister, and that this relation-
- ship is one of the most valuable assets of the public service. - '
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(0) If the report 18 published as a matter of course there will be
strong pressure to make its findings conclusive and to take that
course will defeat the intentions of Parliament by giving the real
power and duty of executive decision to an official instead of to a
Minister responsible to Parliament. It is also pointed out that in
many cases no inquiry ever takes place and it is urged that in such
cases, if publication of reports is the rule, there will be strong
demands for the production by the Ministry of some other document
to demonstrate the evidence on which the Minister has acted.

(¢) The inspector who holds an inquiry preliminary to a
Minister’s decision is not solely concerned with the elucidation of
facts buf is entitled and expected to give confidential advice to his
Minister as to the form which the decision should take. Such
advice—which may, of course, conflict with advice tendered by
other advisers—should, so # is said, no more be made public than
should be the minutes on the Deparimental file written by various
branches of the Department; and if a general rule is made that
reports are to be published it will be necessary for the published
report to be accompanied by a further confidential report for the
eye of the Minister and his Department alone—a procedure which
would it is urged be not only unfair to the public, but a direct
cause of public dissatisfaction.

(d) The present system has the full confidence of the public as
i8 shown by the evidence submitted to your Liordship’s Committee,
and to tariper with the system for theoretical reasons is to run a
very grave risk.

As against these arguments the following considerations have
weight.

There is a demand for publication, even from witnesses like the
representative of the Surveyors’ Institution who spoke most
warmly in commendation of the impartiality of the inspectors of
the Ministry of Health and the public confidence felt in the Civil
Servants of that Ministry. We think that there is real substance
in the demand. The primary object of such an inquiry no doubt is
to inform the mind of the Minister who has ultimately to determine
the matters at issue. But that is not the whole story. The
Inquiry is given a particular form and character for the purpose,
presumably, of satisfying those whose interests may be involved
that all relevant facts and considerations will be put fairly and
impartially before the Minister, so that he may be in a position to
arrive at a just decision. If the veport giving the results of the
inguiry passes into the Department and is seen by no one but the
Minister and his confidential advisers doubt may well arise as 1o
whether a true picture has been conveyed to the Minister’s mind.
We are told that such doubts have arisen and, whether they are
justified or not, the existence of any public misgiving constibutes

‘3 good reason for removing, if it be possible, an obvious weakness

in the system.
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We are not satisfied that an extension of the practice of giving
reasons for decisions would really meet the demand for pgb}lg&ﬁlon
of inspectors’ reports. The reasons with which the Minister of
Health accompanies his decisions, as illustrated by the examples
furnished to us, are, in the main, reasons of policy, and the facts
and arguments brought forward at the antecedent inquiry are
referred to only so far as may be necessary to render the statement
intelligible, There is no attempt, and nothing approaching an
attempt, to summarise the evidence or balance the arguments;
indeed we are satisfied that it would be quite impracticable to d?
so. These reports in many cases run to great length and deal
with a great volume of evidence and much argument. If ?he ques-
tion is whether such a report has given a true picture, it cannot
be answered by a short description or by the communication of
extracts but only by the exhibition to the ecritics of the picture
itself. Moreover, non-publication, in cases where the decision do_es
not appear to square with the outcome of the ipquiry, may rea(.illy
expose the Inspector to the quite unfair suspicion of having failed.
to do justice to his task.

To these varions arguments for and against publication we have
given prolonged consideration, and on balance have come to the
conclusion that publication is right. By that we do not mean that
the expense of printing a long report should in every case be
incurred ; but that in all cases the report of the inspector should
be made available to the parties concerned and to the Press, and
in important cases should be officially published by the Department
responsible for the inquiry. :

We fully appreciate the importance of not undermining the con-
fidential relationship between the Minister and his officials and
however strong the case for publication in order to allay a public
suspicion, we should, in the public interest, resist the demand for

publication if any such consequence: were in our judgment likely
to -ensue.

- We have considered the question whether the inspector or other
person who holds the public inquiry should be entitled to make
a confidential report to the Minister in addition to the report for
publication. In our opinion this should never be done in the case

of an Inquiry preliminary to a judicial decision. If judicial deci-

sions are to be given by Ministers at all, it is essential that they
should be given as far as possible in accordance with the forms
of justice and that nothing should reach the ears of the judge
behind the backs of the parties. Most inquiries however are held
in connection with quasi-judicial decisions and in the case of such
inquiries we do not take so strict a view. Whilst we think that
there should be no confidential reports on those matters of fact
or law which come strictly within the scope of the report of the
inquiry, we see no objection to the tendering by separate report
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or otherwise of such advice as the Minister may call for on any
questions of Ministerial policy which may be involved.

~ We have heard the objection made to the publication of the
inspectors’ reports that it might lead to a demand for a re-hearing
by way of appeal of the questions upon which evidence Wwas
taken at the inquiry, and that, for obvious reasons, there ought
to be finality in such matters. With the last point we entirely
agree, but we do not fear any such result from the publication of
mspectors’ reports. We do not recommend that there should be
any further investigation of the facts after a full public inquiry.
Indeed our view would be met if the inspector’s report were
communicated with the Minister’s decision to the parties concerned.

In certain cases, the Minister’s decision may be influenced not
only by reasons of law or public policy which lie entirely outside
the field of the public inquiry, but by information which reaches
him through channels other than the inspector’s report. We do
not think there is anything imoproper in this; but when it happens;
and the Minister feels it right to make a decision which is against
the weight of evidence at the inquiry, we are of opinion that he
should, in communicating his reasoned decision, include a state-
ment as to the nature of the extraneous evidence by which he has
been influenced, and thereby remove at least one possible source
of misunderstanding and suspicion.

We do not wish to be misunderstood as recommending the adop-
tion of any genmeral rule that reports submitted by inspectors to
their Ministers should be made available to the public. That is very
far from our intention. Our recommendation is to be considered
as limited to those cases where a public inquiry of a judicial charac-
ter has been prescribed by Parliament as a step in the process of
arriving at a judicial or quasi-judicial decision. It matters not for
our purpose whether the holding of such an inquiry is enjoined by
the relevant statute in every case or omly where certain specified
conditions are satisfied or whether it is merely indicated as a step
which may be taken if the Minister in his discretion thinks fit so to
direct. So long as (a) the ultimate decision is judicial or quasi-
judicial and (b) the inquiry, if one is held, must partake of a
definitely judicial character, our recommendation that the report
should be published is applicable. This conclusion follows, as indi-
cated above, from what in our view must be presumed to be the
object of Parliament in providing for a public hearing of the parties
in such cases as we have in contemplation.

Our recommendation has no application to those cases where the
Minister in the ordinary course of administration may arrange for
some local inquiry or investigation, the better to inform his mind
before he takes some decision which is within his competence as
the head of an executive Department. In such cases the Minister,
having full discretion to arrive at his decision in his own way, should
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be entirely free to deal as he thinks fit with such reports as may be
made to him. The ordinary processes of administration might
indeed be gravely impeded were the Minister to he tied down to
any particular procedure and the fact that the Minister may be
armed by statute with a general power to proceed by way of local
inquiry in suitable cases makes no difference so long as the matter
is.In essence administrative.

There may, no doubt, arise from time to time border-line cases in
which a judicial element begins to creep into the process of admini-
stration. The procedure in such cases should, we suggest, be left
for settlement by the Minister according to the spirit of our recom-
mendation, which we think we have for all practical purposes suffi-
ciently defined in the-foregoing paragraphs.

)y

.
Ve quotation from

e

L R i R T
15. Before we leave the subject of the procedure to be followed
in the administration of Ministerial justice we desire to quote in

ELeNSy SOHE BSEIvations Tt 1y Tiord JUetics HAMIION (now
Tiord Sumner) in his judgment in kex v, Local Governiment Board,

Exparte Arlidge, " to which we have already referred :—

** If it wag our ‘function to advise the Liocal Government Board
as to ilg procedure generally, or to criticise the procedure actually
adopted as such, I should for my part suggest that the more open
the procedure is the better.” By all means Tet both the appellant
and the Tioeal Authority see the inspector’s reports ; a discreet
and careful officer is not likely to offend, and if, in spite of discretion
and care, he is harassed by actions for libel-he may well be defended
and indemnified by his Department. By all means let the appellant,
and the Liocal Authority too, if it wishes, see and address the judge,
it is all:in his day’s work. = By all means let the appellant have the
lagt word and as many of them in reason as he likes. = Time spent

/A In removing a grievance or in avoiding the sense of it, is time well
“Spent, and the Board s oficials will, like good- Judges, amphiy thg_;r

/

jurisdiction by rooting it in the public conhdence.’’

The learned judge was speaking strictly with reference to a par-
ticular form of appeal to the Liocal Government Board under the
Housing, Town Planning, etc. Act, 1909.*"* - We recognise that the
public interest and the exigencies of administration may prevent
the literal application of his words to all judicial and quasi-judicial
proceedings before Ministers and to all judicial proceedings before
Ministerial Tribunals ; but we accept their spirit and commend them

to the notice of all who are charged with the duty of dispensing

Ministerial justice.

27719141 1 K.B. 160 at 203-4.
2759 Fdw. 7, c. 44.
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Right of appeal on points of law.

16. In our opinion the maintenance of the rule of law demands
that a party aggrieved by the judicial decision of a Minister or
Ministerial Tribunal should have a right of appeal from that
decision to the High Court on any point of law. In matters which
really pertain to administration, jurisdiction is often appropriately
assigned to Ministers or Ministerial Tribunals rather than to the
ordinary Courts of Liaw, but we see no justification for sheltering
them from the Courts of Law in so far as the exercise of their
jurisdiction involves a judicial decision; and we are of opinion
that to confer such immunity upon them is contrary to the consti-
tutional principle underlying the rule of law.

1t is, in our opinion, of great practical importance that a uniform
and simple procedure should be established for all such appeals.
In general

(a) the time within which appeals may be brought should be
strictly limited ;

(b) the appeals should be determined in a summary manner;

(¢) the appeal should be to a single judge of the High Court,
and the question of appropriating particular judges for
such cases (on the lines of the Commercial Court and
revenue cases) should be considered;

(d) the decision of the High Court on an appeal should be
final.

But we recognise that there may ocecasionally be legal questions
of unusual importance, and for these we would give the High

Court and the Court of Appeal power to give leave to appeal
further.

Appeals on questions of fact.

17, While we are of opinion that there should be an absolute
and universal right of appeal to the High Court on any point of
law from the judicial decision of a Minister or a Ministerial Tri-
bunal, we are satisfied that there should as a rule be no appeal
to any Court of Liaw on issues of fact. We recognize, however,
that very exceptionally it may be desirable that the statute con-
ferring the powers of adjudication on the Minister or Ministerial
Tribunal should provide for an appeal on issues of fact to a specially:
constituted Appeal Tribunal. Such an Appeal Tribunal might, we
would suggest, consist of three persons, of whom one should be a
barrister or solicitor of not less than seven years’ standing, who
would be the chairman of the Tribunal. The Liord Chancellor
should appoint or concur in the appointment of its members, and:
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also be empowered to make regulations with respect to the pro-
cedure of such an Appeal Tribunal and especially to provide by
his regulations for the speedy determination of appeals.”™

We are definitely opposed to any right of appeal from an
administrative decision whether it contains a judicial element
or not.

Judicial Decisions ; distinction between Ministers and Ministerial
Tribunals,

18. Without modifying the view already expressed that the
presumption should always be in favour of using the ordinary Courts,
we are of opinion that where Parliament. is satisfied that certain
judicial issues arising out of the administrative work of a Depart-
ment are not suitable for decision by the ordinary Courts, Parliament
should, in the absence of any exceptional reason for referring them to
the decision. of the Minister himself, provide for their reference to
an independent. person. or.persons, not being an officer or officers of
the Department concerned.”” If such issues are likely to arise
with any frequency in any class of case it might be well
for Parliament to constitute a permanent specialised Tribunal to
deal with cases of that class. The decisions of.any such Tribunal,

. whether permanent or appointed ad hoc; should be independent of
. the Minister ;. but we see no reason for disturbing the existing
| practice of appointment by the Minister, except that in the case
. of the more important appointments we think the Liord Chancellor
- ghould be consulted.

Section 16 of the Tmport Duties Act, 1932,2""* which provides for
the settlement by arbitration of any dispute as to the value of goods
subjected to duty, affords an interesting illustration of the present
attitude of Parliament to the subject of judicial decisions upon
questions arising out of the administration of a taxing statute. The
dispute is referred to a single referee: that referee is appointed by
the TLiord Chancellor ; all officials of Government Departments are
disqualified for the .office : and no appeal on fact or law is allowed.
We thus have recognition by Parliament of the need of a special
tribunal -which ‘will become specially experienced in the technique
of the subject assigned to its jurisdiction ; of the importance of quick

270 The provisions of the Schedule to the War Pensions (Administrative Pro-
visions) Act, 1919 (9 & 10 Geo. 5, ¢. 53), which regulate the constitu-
tion, jurisdiction and procedure of Pension Appeal Tribunals might be
adapted.

21%.8ee-also above paragraph 10, at page 97.

2172 99 (Geo. 5, c. 8 (described in Section II, paragraph 8, at page 35). A
similar provision will be found in the Safeguarding of Industries Act,
1921 (11 and 12 Geo. 5, ¢. 47), the Abnormal Importations (Customs
Duties) Act, 1931 (22 Geo. 5, c. 1), and the Horticultural Products
(Emergency Customs Duties) Act, 1981 (22 Geo. 5, ¢. 3), all of which
Acts are also referred to in that paragraph.
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finality : and of the absolute independence of the tribunal from the
Executive,

Inexpediency of establishing a system of administrative law.

19. Mr. W. A. Robson has put before us detailed proposals for
the establishment of a system of administrative Courts and admin-
istrative Law independent of Ministers as the best remedy for
the defects of the existing system to which our terms of reference

.jare directed. We have considered their expediency, but interesting
a8 they are, we cannot recommend their adoption ; in our view they
‘lare inconsistent with the govereignty of Parliament and the
‘gupremacy -of the Law.

Under the existing system Ministers are subject in the exercise
of judicial and quasi-judicial functions to the supervisory juris-
diction, and we propose that in future in the exercise of their
judicial functions they should also be subject to the appellate juris-
diction of the High Court; while on questions of policy a Minister
in the exercise of his quasi-judicial functions will remain subject to
control by Parliament and to the influence of public opinion with
which he is in daily contact and to which he is highly sensitive.

A regularised system of administrative Courts and administrative
Law, such as Mr. Robson proposes, would involve. the. abolition of
both the supervisory and the appellate jurisdiction of. the High
Court in matters pertaining to administration ; and we believe that
it would result in the withdrawal to a great extent of those
judicial activities, which are inseparable from administration, from
the-influence of public opinion.

#We, therefore, without hesitation advise against its. adoption.

The. Liord. Chief Justice has. himself expressed the opinion in
Chapter IIT of ‘“ The New Despotism *’** that ‘* droit aedminis-
tratif >’ . is  completely .opposed to. the  first principles  of -our
Constitution.

The truth of this observation is clearly illustrated by the history
of the system of administrative Law existing in modern France.

Before the French Revolution the ‘° Parlements *’, which were
primarily courts of justice, were also administrative bodies, while
the Royal *‘ Intendants *’, who governed the Provinces, exercised
judicial functions. In 1790 the Constituent Assembly, eager to
destroy all traces of absolutism, created a new Constitution which
was based on the separation of the legislative, executive and
judicial powers in the State. One of the consequences of the sepa-
ration was that while the Courts were made wholly independent of
the Administration, the Administration was made wholly inde-
pendent of the Courts 'his administrative independence gave

278 Page 41.
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rise to much dissatisfaction and it was to allay this dissatisfaction
that Napoleon gave the right of recourse to the ‘* Conseil d’Etat *’
in the case of alleged irregularities on the part of the administra-
tion. A few years later he established a special committee of the
“ Comseil d’Etat | called the * Comité du Contentiens >, for the
purpose of hearing the complaints and tendering advice to the
Government. The complainants were allowed the privilege of
being represented by officials specially appointed for the purpose
and known as ‘ Avocats au Conseil *. In 1831, after the second
fall of the Bourbons, an oral hearing was granted, and in 1849,
after the final collapse of the monarchy, the * Commission du
Contentieux , as it was now called, was permitted to give judg-
ments instead of merely tendering advice. —~The system thus
éstablished has flourished ever since—alike under the Second
Empire and under the Third Republic.?™

It is obvious that this system is wholly inapplicable in the United
Kingdom with its flexible unwritten Constitution under which there
is no clear-cub separation of powers and the administration is subject
to the almost daily supervision of the Courts of Liaw, as every
reader of the daily law reports in ** The Times ** newspaper knows.

The*question was discussed by Professor Dicey. in an article
entitled ** The Development of Administrative Law in England >
in the Law Quarterly Review for April, 1915.”° His conclusion
was that although modern legislation had conferred upon the
Cabinet, or upon servants of the Crown who might be influenced
or guid-ed by the Cabinet, a considerable amount of judicial or quasi-
judicial authority, the fact that the ordinary Liaw Courts could deal
with any actual and probable breach of the law committed by any
servant of the Crown still preserved that rule of law which was
fatal to the existence of true droit administratif.*' In our opinion

- Professor Dicey’s conclusion is no less true to-day than it was in

1915.

But continental jurists who support the system of administra-
tive law as it prevails generally in Europe—for instance in France

27* The question whether a given case, or a point arising in a given case,
falls - within the jurisdiction of the Judicial Courts or of the Conseil
d’ftat has since 1872 been decided by the Tribunal du Conflit which
containg members drawn in egual numbers from the Conseil d’Etat and
from' the Cour de Cassation, the highest judicial Court in France.
Bee ‘“ the Law. of the Constitution ’ by A. V. Dicey (eighth edition,
1915), pages XLIV to XLV and 360—361

200 Vol XXXI, p. 148.

281 Compare ** The Law of the Constitution,”” by A. V. Dicey (eighth edition,
1915), page XLVII:—* The shghtly increasing likeness between the
official Jaw of England and the droit administratif of France must not
conceal the fact that droit administratif still contains ideas foreign
to English convictions with regard to the rule of law and especially
with regard to the supremacy of the ordinary Law Courts.”

Protection
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—protest strongly against the claim that the rule of law as
practised in Kngland gives the subjects of the King a perfect pro-
tectlon of their legal rights; indeed, they urge that in practice that
protection is not as good as that afforded by the ‘* droit adminis-
tratif >’ of the Continent.

It must be admitted that the Irench system does give protection
to the French subject against the arbitrary acts of the public service,
as 18 lucidly shown by that distinguished French lawyer, M. Henry
Berthélemy, in a recent article ** sur les pratiques administratives
anglo-saxonnes comparées au droit administratif francais.’’***

French —  We are bound also to confess that Continental critics are justified
;;”';;Lce"-"‘m in their contention that under the rule of law in Iingland the remedy
eioilaged ¢f the subject against the Mxecutive Government.is less complete
position of ~$han the remedy of subject against subject. This branch of the
the Crown  argoment In [avour of establishing a system of administrative Law
i Linglish in England falls outside the scope of our reference, but since we
e are reporting against the establishment of such a systemn we think
we should not be doing our daty if we were to ignore it altogether.
¥ # The main defects in the subjeci’s remedies against the Fxecntive
Government are ;~—-
(a) That owing to the peculiar procedure in cases in which
the Crown is litigant the subject is to some extent placed at a
disadvantage ;
(b) That there is no effective remedy against the Crown in
the County Court;
(¢) That the Crown is not liable fo be. sued in tort.

The Crown . In. 1921 the whole position of the Crown as litigant was referred
Procedings by Tord Birkenhead (then Lord Chancellor) to a Committee pre-
Bil. ~sided over-by Sir Gordon (now ILord) Hewart, the present.Liord

Chief Justice, then Attorney General.

Tn 1924, before the Committee were able to bring to a con-
clusion their necessarily prolonged enquiries, Lord Haldane (then
TLword Chancellor) requested them - to .prepaxe. a. Bill .'‘ on - the
assumption that it was both desirable and feagible to remedy these
defects.”’

The Committee reported in 1927 and submitted a draft Bill
prepared-by them in accordance with-Lord Haldane’s Minute.”

While it is no part of our duty to make any recommendation as
to the expediency of passing such a Bill into law, we think that it
is only right that we should point out that there is this lacuna in
the rule of law, which will still remain even if our recommendations
are wholly carried out, and that the passing of such a. .Bill.would
Al the, Jacuna.

282 Bulletin Mensuel de la Société de Législation Comparée Nos. 4-6—Avril-

Juin, 1931.. We are indebted to this article for the historical résumé
at the commencement of this ‘paragraph.

2, Cnd,. 2842.
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Judicial proceedings before Ministers and Ministerial Tribunals and
the Taw -of Libel and Slander.

20. It is in English law an incidental attribute of judicial pro-
ceedings that defamatory statements made in their course cannot
be made the subject of an action for libel or slander. - This protec:
tion is known as the rule of ‘' absolute privilege.”’ It applies
wherever the proceeding is strictly judicial and the Court is per-
forming strictly judicial functions.”** The rule has been held to
apply to a Coroner’s Court, o Military Court of Enqguiry, an Iiccle-

siastic Commission under the Pluralitics Aects and the Disciplinary.
Commiittee of the Incorporated Taw Society. But there are defi-”

nite limits within which the decisions of the Courts have restricted
the immunity so conferred and the line of limitation is not always
eagy to- trace.”

‘We do not conceive it to be within our terms of reference to in-
vestigate this legal borderland or to attempt to codify the law on
the subject. "Nor do we think it within those terms to make' any
recominendations for legislation thereon in connection with the judi-
cial' and quasi-judicial decisions which are the subject of this section
of our report. But ‘we have thought it right o draw attention to
the ‘question in view of the-grounds of public policy upon which
the protection is founded.

Summary,

21. 'We have now surveyed the field of judicial and quasi-judicial
decisions - by Ministers and of judicial decisions by Ministerial
Tribunals, and it only remains 16 summarise our conclusions and
recommendations.

We.assume the fundamental necessity of not only maiataining
but: strengthening the supremacy of the Law. We recognise that
this involves the equal subjection of all classes to regular Law

284 Qe Fraser on the Law of Libel and Slander (1925, 6th Edition), p. 187,
for-a clear and compendious statement of the law on the sibject and
reference to- the decisions mentioned in paragraph 20. )

285 In - Collins . v. Henry Whiteway & Co. [19277 2 K.B: 878, Mr. Justice
Horridge laid it down that the Court of Refereces merely. discharged
administrative duties which need not be performed in Court, although
in respect.of them it was necessary to bring to bear -a judicial mind.
It ‘was. an - action of libel and the defence of absclute privilege
was argued.  That depended, in view of the facts upon which
the argument proceeded, on  whether the proceedings before the
Court- of Referces .were so strictly - judicial in character as
to  imake the _occasion ome of  absolute privilege with its
‘consequence. of {mmunity  from liability to an action for libel
or ‘slandet in respect of a statement made in the course of the pro-

ceedings ‘even although malicious. He held that they were mot. It

would seem that in describing the duties of the Court of Referees as
“¢¢ gdministrative ’* the learned Judge was using the. word loosely as
meaning ¢ not. purely judicial,’” for the purpose. of distinguishing
“the functions of such a departmental tribunal from those of 4 Court
in the full sense. :
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administered by the ordinary Courts of Law and that such authority
in the judicial as in the legislative sphere as Parliament may judge
expedient to concede to the Executive must be consistent with
that subjection. We are, therefore, unanimously of opinion: that
no considerations of administrative convenience, or execubive
efficiency, should be allowed to weaken the control of the Courts.
and that no obstacle should be. placed by Parliament in the way
of the subject’s unimpeded access to them.

We, therefore, take the view that all legislation which excludes
purely judicial decisions from the jurisdiction of the Courts of Law,
and entrusts them exclusively to tribunals which it deems to be
gpecially qualified to determine them should be definitely regarded
as exceptional; and that the introduction of any such legislative
proposals should be jealously scrutinised by Parliament.

In the past Parliament has thought fit on various occasions to
take the exceptional course : it is no part of our duty to pronounce
judgment on individual statutes and we do not therefore express
any opinion on those instances. We have for example drawn
attention to the great measure of power which Parliarnent in the
middle of the lagt century conferred on the Greneral Medical Council
to discipline the medical profession; as we have already said, this
particular matter is outside our terms of reference, and we refrain
therefore from any comment on so extreme an instance of the
exclusion of justiciable issues from the jurisdiction of His Majesty’s
judges. We again mention it merely for the purpose of showing
that it is not only within the sphere of the central administration
of the State that legislation has been passed with this trend.

It is hardly necessary to observe that Ministers and Ministerial
Tribunals—so far as the United Kingdom is concerned—enjoy no
powers of judicial decision except those conferred on them by Act
of Parliament.

Our terms. of reference distinguish between those powers which
are purely judicial and those which are quasi-judicial only. Both
involve a dispute between parties, the presentation by the parties
of their case, and the ascertainment of the facts underlying the
dispute by means of evidence adduced by the parties themselves.
But a judicial decision is one which must be based on the appli-
cation of the law of the land to the facts so ascertained ; whereas
in the nature of things that can never be the basis of g quasi-judicial
decision. For-a quasi-judicial decision -involves. conéiderations.of
public -poliey,-and.in.the last resort the.decision is.not a. decision

. as.to-the-respective legal rights and- obligations.of.the. parties, but

a decision as to-what-it is.in- the -public interest to.do. The dis-
tinction is well illustrated by two instances which we have quoted
of the powers and duties of the Board of Education under the

‘Eiducation Act, 1921.° TUnder Section 19 it is the duty of the

Board of Education to determine in case of dispute whether a school
is necessary or not. That question clearly cannot be determined
280 11 & 12-Geo. §, c. 51. .
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by any application of the law of the land to the ascertained facts.
When all the facts have been ascertained and the contentions of the
disputants have been appreciated, the question in the last resort
is a question of public policy. On the other hand, if a question
arises under Section 29 between the local education authority and
the managers. of a school nof providéd by the authority as to
whether the auathority is discharging its duty under the section to
maintain the school and keep it efficient, the decision of that
question which- the Board is obliged by sub section (9) of the
Section to take is a strictly judicial decision, namely whether on
the true view of the facts the authority is obeying the law or not.

We have expressed the opinion that quasi-judicial decisions fall %
properly within the province of executive Ministers, who are-respon-
sible-for-policy and should .control, direct and administer it, and
that such decisions should not ordinarily be assigned to.any tribunal
other-than the Minister. But we have also-expressed the opinign
that they should be inspired by the spirit and governed by the
methods of justice; and that the procedure should be accompanied
by .as much publicity as may be.

As regards judicial decisions we have expressed the opinion that
iit; is only for exeeptional reasons that they should be. asgigned. by
‘Parliament to Ministers or: Ministerial  Tribunals.

. “When they are so assigned, we are of opinion that they should
seldom, if ever, be entrusted by Parliament to the Minister him-

self, and that a specialised Tribunal should be created for the pur-

pose of exercising the judicial powers if there is no existing Tribunal
on which they can be conveniently conferred.

‘We recognise that there are exceptional caseés in which well con-
sidered reasons of practical convenience ‘may justify the statubory
grant of judicial power to Ministerial Tribunals; that no ¢ priori
rule: can be laid down for distinguishing -hetween one case and
another; and that the decision of Parliament must he based on a
congideration of all the circumstances of the particular plan of
legislation before it.

Our conclusion on the whole matter iz that there is: nothing
radically wrong. about the existing practice of Parliament in per-
mitting - the exercise of judicial and - quasi-judicial -powers by
Ministers and of judicial power by Ministerial Tribunals, but that
the practice is @apable of abuse, that dangers are incidental to it
if not guarded "against, and that certain safeguards are essential if
the rule of law and the liberty of the subject are to.be maintained.

Recommendations in regard to judicial and quasi judicial
decisions.
22 We, therefore, make the following specific recommenda-
tions :—
I. Judicial, as distinet from gquasi-judicial, functions should
normally be entrusted to the ordinary Courts of Law, and their
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assignmenst by Parliament to a Minister or Ministerial Tribunal
should be regarded as exceptional and requiring justification in each
case. ‘

II. Where Parliament considers it necessary to depart from ‘the
normal course, it should entrust the judicial functions involved
in the legislation to a Ministerial Tribunal rather than:to the
Minister. personally. The appointment of such a tribunal may be
lett to the Minister, but the tribuunal should be independent of him
in the exercise of their funetions. Tn regard to the more important
jurisdictions so set up, the Liord Chancellor should be-consulted
befere appointiments. are made: '

Assignment to a Ministerial Tribunal rather than to the Minister
would clearly be right in any case where it appears likely that
the Minister (in which word we include any officer of the Depart-
menl; acting under his orders) would be likely to be precluded from
acting as a jndge by the kind of Departmental * interest *” described
in paragraph 3. ;

Judicial functions should not be entrusted. to the Minister per-
sonally unless there is some very special and exceptional reason for
that course and even in that event not where there is ** interest ”’
of the kind last-mentioned.

ITI. Quasi~judicial decisions fall naturally to Ministers themzelves
and not to Courts of Liaw or Ministerial Tribunals. But in any
exceptional cage in which it appears probable that a Minister may
be disqualified by an * interest ”* of the kind last-mentioned from
discharging impartially the judicial functions involved in the quasi-
judicial decision, Parliament should consider the desirability of
dividing the decision and entrusting the judicial functions to a
Ministerial Tribunal whose adjudication would be binding on the
Minister when in his discretion he completes the quasi-judicial
decision by administrative action. »

IV. Before the decision is given, whether it be judicial or quasi-
judicial, each of the parties to a dispute should be given the oppox-
tunity of stating his case (not necessarily orally) and also of know-
ing the case which he has to meet and of answering it if he can.

V. Every Minister exercising a judicial or quasi-judicial function
and every Ministerial Tribunal exercising a judicial function should
give the decision in the form of a reasoned document.

This document should be available to the parties. Where the
decision is purely judicial, it should take the form of a judgment;
but where it Is quasi-judicial, the specimen letters conveying de-
cisions of the Minister of Health seem to us to be suitable for their
purpose and as a precedeni they might be generally used.

The practice of the Ministry of Health in publishing epitomes of
leading cases for public guidance should be generally adopted.

“VI. In any case in which a statutory public inquiry is held ‘in
connection with the exercise of judicial or quasi-judicial functions
by Ministers, the report made by the person holding the inguiry
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should be published; and onily the most exceptional circumstances
and the strongest reasons of public policy should be held to justify
a-departure from this rule.

VIT.—{a) The jurisdiction of the High Court of Justice to
compel Ministers and Ministerial Tribunals to. keep within fheir
powers and to ‘“hear and determine -according to law ”’, ie., to
exercise their judieial and quasi-jndicial powers in good faith and
uninfluenced by extraneous and irrelevant considerations and fairly
and not arbitrarily, should-be vigilantly maintained.

(D) The existing procedure for invoking this juriadiction is not
satisfactory and should be replaced by procedure more raodern,
more simple, and less expensive,

VIII.—(a) Any  party aggrieved by the.judicial decision of a
Minister. or Ministerial Tribunal should.have an absolute-right: to
appeal to the High Court of Justice.on any. question of law ;

{(b) A uniform and simple procedure should be established for
all such appeals.

IX. As a matter of procedure the legal distinction between an
excess of jurisdiction for which certiorari is to-day the proper pro-
ceeding and an érror of law for which an appeal is appropriate is
unimportant for the purpose we have in view : the new. form of
procedure might -well apply to both, and beth might where: con-

-venient be- included-in' the same proceeding. For simplicity we
gpeak of both as an -appeal. : :

Such -a.procedure should especially provide :—
(1) that the time within which an appeal may be broucrht
should be strictly limited ;
(2) that . the appeal should be  determined in a summary
manner ;
(8) that the appeal should.be heard by a single judge; and
(4) that his decision should, as a general rule, be final.

X. There should; as.a_general-rule, be no appeal to any Court
of-Tiaw from. the decision of a Minister or a. Ministerial Tribunal
on any issue of fact.

Parliament may, however, think in certain types of legislation
(ag 1t did in regard to War Pensions) that there arve likely to be
exceptional cases, where some appeals on facts should be allowed.
In those cases the appeal should be to an Appeal Tribunal consti-
tuted-by the Liord Chancellor and consisting of three persons, -of
whom one should be a barrister ot golicitor of not less than seven
years standing, who should be Chairman.

The procedure ought to be expeditious and governed by suitable
rules of procedure to be made by the Lord Chancellor or the Rule
Committee.
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XI. A system of administrative Law and administrative judges

trative Law! (i.e., analogous to the French: system) should not be established;

and the
Crown

but we desire to record our opinion that, unless and muntil the

pmm,“.,wsv;crown Proceedings Bill or a similar measure is-passed into law,

Bill.

“there will still remain a gap in the. structure of the Constitution,
‘where the supremacy of the Law. does not prevail, even if all our

‘recommendations are wholly carried out.

23. In conclugion we desire to express our thanks to our Secre-
taries. Mr. J. H. E. Woods, M.V.0., of the Treasury occupied

that post during most of the time when we were collecting infor--—-

mation and hearing evidence, and performed his duties with tact
and success. In November, 1930, the Treasury found it necessary
to withdraw him for other work in the Department, and his place
was taken by Mr. W. R. Fraser, also of the Treasury, during the
time of our deliberations and the drafting of our Report. - His task
has been laborious and difficult, and we are greatly indebted to him
for the valuable services which he hag rendered to us so ungrudg-
ingly.

We have the honour to be,
My Lord,
Your Lordship’s obedient servants,

LE

IT. (Chairman) .

JOHN ANDERSON

RS

"BRIDGEMAN

. LESLIE BURGIN
DONOUGHMORE

N, F. WARREN FISHER
ROGER GREGORY
W 8 HQTLDSWORTH
ELLIS HUME-WILLIAMS
HAROLD J. LASKI®'
CLAUD SCHUSTER
GAVIN T. SIMONDS
ELLEN WITLKINSON®®
JOHN J. WITHERS

W.'R. FRASER (Secretary).
17th March, 1933 .

287 Qee notes on pages 135 to 138,
253 Sep notes on pages 135 and 133,
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ANNEX 1.
Ruzzs Pusuicamion Act; 1883 (56 & 57 Vior. ‘. 66).

An Act for the Publication of Statutory Rules.
[21st’ December, 1893.]

Be it enacted by the Queen’s most Excellent Majesty, by and with 't;he
adviece and comsent of the Lords Spiritual and Temporal, and Commons, in
this present Parliament assembled, and by the authoriby of the same, as
follows: s

1i—(1) At least forty .days before making any statutory. rules fo which
this section applies, notice of the proposal to make the rules, ‘and of the
placve where copies of the draft rules may be obtained; shall' be published in
the London Gazette.

(2) During those forty days any public body may obtain copies of such
draft - rules on payment of not oxcceding threepence per folio, and any
representations or suggestions made in writing by a public body interested
to the authority proposing to myake the rules shall be taken into considera-
tion by that authority before finally settling the rules; and on the expiration
of those forty days the rulos may be made by the rule-making anthority,
either as originally drawn or as amended by such authority, and shall come
into operation forthwith or at such time as may be prescribed in  the
rules, ] .

(3) Any enactment which provides that any statutory tules to which
this section applies shall not come into operation far a specified period after
they ‘are made is hereby repealed, but this repeal shall not affect section
thirty-seven of the Interpretation Act, 1883.

(4) The statubory rules to which this section applies are those made in
pursuance of .any  Act of Parliament ‘which directs the statutory rules
to be laid laid before Parliament; but do not include any statutory rules if
the same or a draft thersof are required to be laid before Parliament for
any period bhefore the rules come into operation, nor do they include. rules
made by the Yocal Government Board for England or Ireland, the Board of
Trade, or the Revenue Departments, or by or for the purposes of the Post
Office; nor rules made by the Board of Agriculture under the Contagious
Diseases (Animals) Act, 1878, and the Acts amending the same.

(5) The section shall not apply o Seotland.

(6) In the case of any rules which it is proposed shall extend to Ireland,
publication in the Dublin Gazette of the notice required by this section
shall be reguisite in addition to, or; if they extend to Ireland only, in lieu
of, publication in the London Gazette.

2. Where a ‘rule-making authority certifies that on account of urgeuncy
or any -special reason ‘any rule should .come - into immediate operation, it
shall-be lawful for such authority to make any such rules to come into
operation forthwith. as-provisional rules, but such provisional rules shall
only -continue in. force until rules have been made in accordance with the
foregoing provisions of this Act.

3.—(1) ‘All statutory rules made after the thirty-first day of December
next after the passing of this Act shall forthwith after they are made. be
sent to the Queen’s printer of Acts of Parliament, and shall, in accordance
with regulations made by the Treasury, with the concurrence of the Lord
Chancellor and the Speaker of the House of Commons, be numbered, and
(save as provided by the regulations) printed, and sold by him.

(2) Any statutory rules may, without prejudice to any other mode of cita-
tion, be cited by the number so given as above mentioned and the calendar
year.

(3) Where any statutory rules are zequired by any Act to be published
or noatified in the London, Edinburgh, or Dublin Gazette, a notice in the
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Gazette of the rules having been made, and of the place where copies of
them can be purchased, shall be sufficient compliance with the said Teqiire-
ment.

(4) Regulations under this section may provide for the’ different treatment
of statutory rules which are of the nature of public Acts, and of those which
are of the nature of local and personal or private Acts; and may determine
the classes of cases in which the exercise of a statutory power by any rule-
making authority constitutes or does not constitute the making of a
statutory rule within the meaning of this section, and may provide for
ihe exemption from this section of any such classes.

(%) In the making of such regulations, each Government department con-
cerned shall be consulted, and due vegard had to the views of that
department.

4. In thiy Act—

‘ Btatutory rules ”’ means rules, regulations, or byelaws made under
any Act of Parliament which (a) relaté to any court in the United
Kingdom, or to the procedure, practice, costs, or fees thersin, or to
any fees or matters applying generally throughout England; Scotland,
or Ireland; or (b) are made by Her Majesty in Council, the Judicial
Committee, the 'freasury, the Lord Chancellor of Great Britain, or
the Lord Licutenant or the Lord Chancellor:of Ireland, or a Sceretary
of State, the Admiralty, the Board of Trade, the Local Government
Board for England or Irveland, the Chief Secretary for Ireland, or any
other Government Department.

“ Rule-making authority *’ includes every authority authorised to
make any statutory rules, '

5. This Act muy be cited as the Rules Publication Act, 18983.

Treasvry RrEcorations or 1804,

Rrcunarions made by the Trusasuvny with the concurrence of: the Lorp
Craaxcernon and the Seeaxer of the House of Commons in pursuance
of the Rurms Pusnioaron Acrt, 1893.

Whersas by the Rules Publication Act, 1893, hereinafter referred to as
“the Act,” regulations are authorised to be made by the Treasury, with
the concurrence of the Lord Chancellor and the Speaker of the House of
Commons, for such purposes in relation bto Statutory Rules as are therein
mentioned,

Now, therefore, We, the Lords Commissioners of Her Majesty’s Treasury,
in pursuance of the said Act, and of all other powers in that behalf, do
hereby, with the concurrence of the Lord Chancelior and of the Speaker
of the House of Commons, make the following regulations:—

1. Every exercise of a statutory power by a rule-making authority, which
is of n legislative and not an executive character, shall be held to be a
Statutory Rule within section three of the Act and these regulations.

2. An exercise of a statutory power which is confirmed only by a rule-
making authority shall not be beld to be a Statutory Rule within section
three of the Aet or these regulations.

3. Except as mentioned in Regulation 2, the volumes of Statutory Rules
and Orders published by the Stationery Office in 1890, 1891 and 1892 shall
form a practical guide for determining those exercises of statutory powers
which should be treated as statutory rules within section three of the Act
and, these regulations. !

4. A distinchion shall be drawn between statutory rules which are general
and those which are local and personal.

5. The distinction shall follow, unless in exceptional circumstances, that
adopted between public Acts and local and personal Acts of Parliament.’
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6. All statutory rules when sent-to the Queen’s printer of Acts of Par-
liament; as required by the Act, shall be numbered consecubively as nearly
as may be in the order in which they are received by the Queen’s printer,
and either with or without a second number for a particular class of rules.

7.'The main series of nambers shall be o separate series for each calendar
year, bui statutory rules made in December in any year, and received by
the Qifeen’s .printer of Acts of Parliament within 14 days after the end
of ‘that year, may be numbered ‘with the statitory rules of that year and
“included in the annual volume of -that year.

8. All statutory rules shall be printed and sold unless, in the case of rules
not - required to. be pmblished in “any Gazetie, the rule-making authority
declare that it is unecessary to print and sell them, and such declaration is
not overruled on-a reference under Regulation 15.

9.-Btatutory rules similar to public general Acts shall. be printed in an
annual velume,-and that volume ghall include a list of the statutory rules
which ars similar to local and personal Acts. i

10, The rule-making. anthority, in sending any statutory rule to the
Quéen’s printer of Acts of Parliamernt, shall state whether they consider
the ruls to be general or local and personal, and that statement shall be
followed nunless overruled on-a reference under Regulation 15.

11.:In the anpual volume of statubory rules the general rules shall be
published in a classified form, as in the volumes mentioned above in’ Regula-
tion 3 which have been hitherto published.

12. Regulations 6 and 8 shall apply to temporary statutory rules, but if
they have ceased to he in foree at the time of the publication of the annunal
volume, or will so-cedse a short time afterwards, they shall nob-be included
in that volume, unless the rule-making authority. inform the Queen’s printer
of Acts of Parliament that they desire them to be so included.

18. The Treasury, with the concurrence of the Tord Chancellor and the
Speaker of the House of Comimons, may direct the exclusion from publica:
tion ‘at length in any annual volume, of any rules which it seéms to thom
unnecessary so to publish by veason of their ‘annual or other perim'iical
renewal; as, for instance, the militia regulations, the volunteer regnlations,
: or.the edueation code.

14. ‘Any statutory rule or class of statutory rules which, on theé applica-
tion of the rulé-making authority, may be determined by the Treasury, with
the “concurrence of the Lord Chancellor and the Speaker of the House of
Commons, {o. be confidential, shall be exempted from section three of the Aet
and from these regulations. e,

15. Any quesiion which arises under Resilation 8 as to the printing and
sale of statutory rules, or under Regulation 10 as to statutory rules being
general or-logal and personal, or which arises on the application or inter-
pretabion of these regulations, shall be referred to the Treasury, and deter-

“mined by them with the concurrence of the Lord Chancellor and the
“Speaker of the House of Commons,

R. K. CausTon,
W. MoARTHUR,
(Commissioners of Her Majesty’s Treasury).

I concur;
Hersomeir, C.

I concur,
ArtEorR W. PERL,
ity Speaker.
Yth August, 1894,
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Treasvry: Cimovrar or 261H Novemerr, 1921
No. 43/21.
Treasury Chambers,
96th November, 1921.

Srarurory Rurks axp ORDERS: PROCEDUBE.
Bim, )
1. The Lords Commissioners of His Majesty’s Treasury have had under
consideration cases in which complaint has been made of delay in the supply
to the public of copies of draft statutory rules.and orders which become
operative within ‘a certain period after presentatiéi.. to Parliament, ~or
after publication of a mnotice in the Official Gazette. “iunasmuch as such
delay curtails the time within which interested. parties have the right to -
submit objections to the orders it should clearly he reduced to the narrowest
possible limits, :

2. As regards draft orders which are issued to the public-in printed
form My Lords see no reason why copies ‘should:not be placed on sale
within the period (normally 24 hours) required by the Btationery Office to~
print off copies from the corrected proof;. all that is reguired to secure
this being (1) that the order is not presented or notified in the Gazette.
until it is actually set up in proof and ready for press, and (2) that a
press copy is sent to the Stationery Office simultaneously with presentation
or notification. I am to request that if this arrangement is wot already
in operation in your Department steps may be taken to put it into force
forthwith.

8. The foregoing does not apply to cases in which, on grounds of economy,
the draft order is not issued in printed form but is duplicated :in the’
Department by cheapor processes; but I am to request thab similar arrange-
ments may be adopted in these cases to secure that copies of the drafh
order. are available to the public within 24 hours of presentation or notifica-
tion. The Stationery Office should be informed in all such cases in. order
that they may be able to direct applicants where copies c¢an be obtained,
for all probable needs.

4. In this connection Their Lordships have had under consideration the
unnecessary expenditure of public money which arises in certain cases from
the reprinting in other forms of documents which have already been issued
or will in due course be issued as statutory rules and orders, either in drafh
or final form; cases having been reported to Them of documents being set
up in type and printed five times over. While it may not be possible in
every case to restrict the issues of a document to the one (statutory rule
and order) form, They think that this should be regarded as the normal
course and departure from it should only be allowed on exceptional grounds.
I am to request, therefore, that directions may be given that all documents
which will eventunally be issued as statutory rules and orders should be
set up in the standard form at the outset and that as a general rule
no variation be made from this form in subsequent issues except minor
alterations of headings, &ec. " In particular such rules should not be printed
in the official Gazettes, a notice in the terms of Section 3 (3) of the Rules
Publication Act, 1898, being all that is required in such cases. These . in-
structions should be regarded as extending also to documents laid before
Parliament which have been or may eventually be issued as statutory tules
and orders,

5. With a view to indicating more clearly the exact significance of decu-
ments of this chiaracter I am to reguest that the following detailed instruc-
tions may be observed:— )

{a) Draft rules which have to be laid before Parliament should bear ab
the head a note showing that before they become statutory rules and
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orders they ‘require confirmation by the resolution of both. Houses of
Parliament or that they are subject o disallowance as the case may be.
(by Rules which are not operative until a prescribed period has
expired after presentation to Parliament should bear a similar note.
. (¢) Every statutory rule and order in its final form should show the
date of its coming into operation -and statutory rules superseding
similar ¢ Provisional 7’ Rules should indicate either in” the preamble
or in-a footnote the date on which the provisiomal rules came into force.
(d) ““ Provisional ’* rules should in all .cases be superseded by rules
in_firal form as early as possible:
(e) Every rule or order should contain a’ *“Short Title '* clause.

6. My Lords are aware that the foregoing instructions may not be entirely
applicable. in. certain.special cases and reference  should be made on ‘any
doubtiul points to the Official Editor of Statutory Rules and Orders (2, Har-
court Buildings, Temple, E.C.) who will, where necessary, communicate
with' this. Depariment. : :

I am,
Your obedient Servant,

G. L. BarsTow.

ANNEX TI.

List or ¢ Henry VIII 7 CrLauses.
1. Local Government Act, 1888 (51 & 52 Vict., ¢. 41).
Part VIi. Transitory Provisions.

General Provision as-te First Elections.

Section 107 ——[Casual vacancies at first elections.]
Section 108.—[Power of Local Government Board to remedy defects.]

(1) If from ‘any cause there is mo returning officer able to act in .any
county--at the-first election of a county ‘council, or no register of electors
properly made up, or no proper election takes place, or an election of an
insufficient number of persons takes place, or any difficulty arises as respects
the holding eof ‘the first election of county councillors, or as to the firet
meeting of a provisional council, the Local' Government Board may by
order - appoint: a returning officer or other officer, and do any matter or
thing which appears to them necessary for the proper holding: of the first
election, and for the proper holding of the first meeting of the provisional
council, -and may, if it appears to them necessary, direct a new election
to be held, and fix the dates requisite for such new -election. - Any “such
order  may . modify the provisions of this Act so far as may appear to the
Board necessary for the proper holding of the first election and first meet-
ing of the provisional council.

(8) The Liocal Government Board on the application of a county council
or ‘provisional council may within six months after the day fixed for the
- first election. of the councillors of such souneil, from time to time, make
such orders as appear to them mnecessary for bringing this Act into full
any enactment in this or any other Act, whether general or local and
personal, so far as may ‘appear to the Board necessary for the said purpose.

[Repealed by Statute Law Revision Act, 1908 (8 Ed. 7, c. 49).]
18331 B
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2. Local Government Act, 1894 (56 & 57 Viet., ¢. 73).
Part V., Transitory Provisions.
Section 78.—[First elections to parish couneils.]
Bection 79.—[First elections of guardians and district councils.]
Section 80.—[Power of county council to remove difficulties.]

(1) If any difficulty arises with respect to the holding of the first parish
meeting of a rural parish, or to the first election of parish or district
councillors, or of guardians, or of members of the local board of "Wdolwich,
or any vestry in the county of London, or of auditors™in the county of
London, or to the first meeting of a parish or-district council, or board ‘of
guardians, or such local board or vestry as aforesaid, or if; from no.election
being held or an election being defective or otherwise, the first parigh ‘or
district council, or board of guardians, or local board or vestry has not
been properly consbituted, or there are no auditors under the Metropolis
Management Acts, 1855 to 1890, or an insufficient number, properly elected,
the county council may by order make any appointment or do any thing
which appears to them necessary or expedient for the proper holding of
any such first meeting or election and properly constituting the parish or
district council, board of guardians, local board, or vestry, or auditors, and
may, if it appears to them necessary, direct the helding of a meeting or
election and fix the dates for any such meeting or election; but a parish
shall, notwithstanding any such failure to constitute the parish council be
deemed to be a parish having a parish council within the meaning of thig
Act. Any such order may modify the provisions of this Aot, and the enact-
ments applied by or rules framed under this Act, and the enactments
applied by or rules framed under this Act so far as may appear bo the
county council necessary or expedient for carrying the order into effect.

3. Metropolis Water Act, 1902 (2 Edw. 7, c. 41).

An Act for establishing a Water Board to manage the supply of water
within London and certain adjoining districts, for transferring to the Water
Board the undertakings of the Metropolitan Water Companies, and for
. other purposes connected therewith.

Section 40, ~[Onwards deals with Transitory Provisions.]
Section 51.~[Power of Local Government Board to remove difficulties.]

(1) If any difficulty arises with respect to the establishment of the Water
Board or to the appointment of the first members thercof or to the first
meeting thereof, the Local Government Board may by order make any
appointment or do anything which appears to them to be necessary or
expedient for the proper establishment of the Water Board, and the
proper holding of the first clection and first mecting.

(2) Any such order may modify the provisions of this Act, so far as
may appear to the Local Government Board necessary or expedient -for
carrying the order into effect.

[Repealed by Statute Law Revision Act, 1927 (17 & 18 Geo. V. c. 42).]

4, Nationai Insurance Act, 1911 (1 & 2 Geo. 5, c. 55).

An Act to provide for insurance against loss of health and for the pre-
vention and cure of sickness and for insurance against unemployment, and
for purposes incidental thereto.

Section 78.—[Power to remove difficulties.)

If any difficulty arises with respect to the constitution of Insurance
Committees, or the advisory committee, or otherwise in = bringing inte
operation this Part of this Act, the Inmsurance Commissioners, with the
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consent of the Treasury, may by order make any appointment and. do
anything which - appears to them .necessary or expedient {or the establish-
ment of such committees or for bringing this Part of thig Act into operation,
and any such order may modify the provisions of this Aect so far as may
appear necessary or expedient for carrying the order into effect: Provided
that the- Insurance Commissioners shall nol exercise the powers: conferred
by this ‘Section after the 1st day of January, 1914.

[Repealed by National Health Insurance Act, 1924 (14 & 15 Geo. V. c. 38)
8.7133, ‘Sch.- 7.1

5. Education (Scotland) Act, 1318 (8 ‘&, 9 Geo. 5, c.748).
Efection & proceedings of Education Authorities.

< Bection’ 22.~—[Qualification of electors.]

Section 23.—[ Voting.]

Section 24.—[Dismissal of teachers.]

Section 25.—[Advisory councils in education areas.]

Section 26.—[Power of Department to.qid in bringing Act into operation.]

The - Department, on the application of an education authority, may

within 12 months after the first election of such authority, from' time 1o
timie make such orders as. appears to them necessary for bringing this
Act ' into full operation as respects  the authority so  applying, and- such
order may modify any .enactment in this or any other Act, whether general
or. local, so far as may appear to the Department necessary for the said
purpose.

6. Unemployment Insurance Act; 1920 (10 & 11 Geo. 5. c. 30).
‘An’ Act to amend the law in respech of insurance sgainst unemployment

Temporary and  Transitory  Provisions,
Section. 45.—[Power to remove difficulties.]

If “any difficulty arises” with respect to.the constitution of special or
supplementary schemes or otherwise in any manner whatsoever in bringing
this Act: into- operation, the Minister, with the consent of the Treasury,
may by order do anything which appears to him- necessary or expedient
for:the' constitution of such schemes or for otherwise bringing this Act
into operation, and any such order may modify the provisions of this Act
so far as 'may appear necessary or expedient for carrying the order into
effect :

Provided that the Minister shall not exercise the powers conferréd by this
Bection after ‘one year from the commencment of this Act.

[Repealed by Statute Law Revision Act, 1927 (17 and 18 Geo. V. c. 42).]

7. Widows’, Orphans’, & 0Old Age Contributory Pensions Act, 1925,
(15 & 16 Geo. 5. ¢. 70.) *

An - Act to make provision for pensions for widows, orphans, and persons
between the ages of 65 and 70, and for the payment of contributions in
respect’ thereof; and to amend the enactments relating to heslth and
unemployment insurance and old age pensions,

[Sections 28 to 36 deal with Administrative Provisions.]

Section -36.—[Power to remove difficulties.]

If in any respect any difficulty arises in bringing into operation this Act,
the Minister, with the consent of the Treasury, may by order do anything
which appears to be necessary or expedient for bringing this Act into

183381 . ' E 2
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operation, and any such order may modify the provisions of this Act
so far as may appear necessary or expedient for carrying the order into
effect.

Provided that the powers conferred by this Section shall not be exercised
after the 3lst December, 1926.

8. The Rating and Valuation Act, 1925 (15 & 16 Gee. 5. c¢. 90).

An Act to simplify and amend the law with respect to the making and
collection of rates by the consolidation of rates and otherwise, to promote
uniformity in the valuation of property for the purpose of rates, to amend
the law with respect to the valuation of machinery and certain other
classes of properties, and for other purposes incidental te. or connected
with the matters aforesaid.

Sections §7-70.—[ Miscellaneous Provisions.]
Section 67.—[Power to remove difficulties.]

) If any difficulty arises in connecbion with the application of this
Act to any exceptional area, or the preparation of the first valuation lisb
for any area, or otherwise in bringing into operation any of the provisions
of this Act, the Minister may by order remove the difficulty or constitute
any assessment committee, or declare any assessment committee to. be
duly constituted, or make any appointment, or do any other thing, which
appears to him necessary or expedient for securing the due preparation
of the list or for bringing the said provisions into operation, and any such
order may modify the provisions of this Act so far as may appear to the
Minister necessary or expedient for carrying the order into effect:

Provided that the Minister shall not cxercise the powers conferred by
this Section after the 31st March, 1929,

(2) vory order made under this section shall be laid before both Houses
of Parliament forthwith, and if any Address is presented to His Majesty
by either House of Parliament within the next subsequent 28 days on
which that House has sat after any such order is laid before it praying
that the order may bo annulled it shall thenceforth be void, but without
prejudice to the wvalidity of anything previously done thereunder or the
making of a new order.

[As to the powers of the Minister of Health to remove difficulties, see
R. v. Minister of Health, Ex. p. Wortley Rural District Council (1927)
2 K.B. 229.]

9. Local Government Act, 1929 (19 & 20 Geo. 5. c. 17).

An Act to amend the law relating to the administration of poor relief,
registration of births, deaths and warriages, highways, town planning
and local government; to extend the application of the Rating and Valua-
tion (Apportionment) Act, 1928, to hereditaments in which no persons
are employed; to grant complete or partial relief from rates in the case
of hereditaments to whtich that Act applies; to discontinue certain grants
from the Exchequer and provide other grants in lieu thereof; and for
purposes consequential on the matters aforesaid.

Part Viii. General provisions.
Section 180.—[Power to remove difficullies.]

(1) ¥ any difficulty arises in connection with the application of this
Act to any exceptional area, or in bringing into operation any of the
provisions of this Act, the Minister may make such order for removing
the difficulty as he may judge to be necessary for that purpose, and any
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such order may modify the provisions of this Act so far as may appear
to. the Minister necessary -for carrying the order into effect.

Provided that the Minister shall not exercise the powers conferred by
this section after the 8lst December, 1930.

(2) Every order made under this section shall come into: operation upon
the date spécified therein in that behalf, but shall be laid before Parliament
a8 soon as-may be after it is made and shall cease to have effect upon
the expiration of a period of three months from the date upon which it came
into’ operation, unless at some time before the expiration of that period
it has been approved by a resolution passed by each House of Parliament:

Provided that, in reckoning any such period of three months as afore-
said, nd account shall be taken of any time during which Parliament is
.. dissolved or prorogued, or during which both Houses are-adjourned for more

“than four days.

[As to whether the Order of the Ministry of Health may be removed into
the High Court by a writ of certiorari, see R. v. Hastings Board of Health
(1865) 6 B. and 8. 401; R. v. Woodhouse, 1906, 2 K.B. 501, and B. v.
Minister of Health, ex Davis, 1929, 1 K.B. 619, and cases cited in the E. and
E. Digest, Vol. 16; pp. 412 et seq:]

ANNEX I1%,

FHE SAFEGUARDING OF INDUSTRIES (Exrymrerion) No, 5 Orper, 1931, DaTEp
Novemper 10, 1931, Maps BY Toe TREASURY UNDER SEOTION 10 oF THE
Finanos Acr, 1926 (16 & 17 Grmo. 5. ¢. 22).

[S.R. & O., 1931, No. 954.]

Whersas it is provided by sub-section (5) of Saction 10 of the Finance Act,
1926 (136 & 17 Goo. 5. c. 22) that the Treasury may by Urder exempt from
the duty imposed by Section 1 of the Safeguarding of Industries Act, 1921
{11 & 12 Geo. 5. c. 47) as awmwended by the Finance Act, 1926, for such
period. as may be specified in the Order, any article in respeet of which the
Board of Trade are satisfied on a representation made by a consumer of
that article -that the .article is not made in any part of His Majesty’s
Dominions in -quantities  ‘which are substantial having regard to the. con-
sumption of that article for the time being in the United Kingdom and
that” there is “no- reasonable probability that the article- will ~within a
reasonable period ‘he made in His Majesty’s Dominions in such substantial
quantities:

And whereas, by the Safegnarding of Industries (Exemption) No. 2
Order, -1930,3 the Safeguarding of Industries (Exemption) No. 3 Order,
1930,* the Safeguarding of Industries (Exemption) No. 1 .Order, 1831,
the Safegunarding of Industries (Exemption) No. 2 Order, 1931,¢ and the
Safeguarding of Industries (Exemption) No. 8 Order, 1931, made by the
Treasury the articles speecified in the First Schedule to this Order were inter
alia exempted from the .duty impesed by Section 1 of the Safeguarding of
Industries Act, 1921, as amended by the Finance Act, 1926, for a period
ending on the 31lst December, 1931.

And whereas the Board of Trade are satisfied on. representations by
consumers of the articles specified in the PFirst and Second Schedules to

£ 8R. & 0. 1930 (No. 758) p. 1689.
SR. & 0.1930 (No. 929) p. 1690.
B.R. & 0. 1931, No. 50.

SR, & 0. 1931, No. 335.
S.R.&0. 1931, No. 541.

-
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this Order that these articles are nobt made in any part of His Majesty’s
Dominions in- quantities which are substantial baving regard to the con-
sumption of these articles for the time being in the United Kingdom and
that there is no reagonable probability that these articles will, within a
reasonable period be made in His Majesty’s Dominions in such substantial
quantities:

Now therefore We, the Lords Commissioners of His Majesty’s- Treasury,
in pursusnce of the powers conferred on Us by the said Section 10 of the
Finance Act, 1926, and of all other powers enabling Us in that behalf, hereby
order as follows :~—

1. This Order may be cited as the Safeguarding of Industries (Exgmption)
No. § Order, 19381.

2. The articles mentioned in the First Schedule to this Order shall con-
tinue to be exempt from the duty imposed by Section 1 of the Bafegwarding
of Industries Act, 1921, as amended by the Finance Act, 1928, from the
expiration of the period prescribed by the five above mentioned Orders
until the 3lst day of December, 1932, inclusive.

3. Such of the articles mentioned in the Second Schedule to this Order
as are not entered under the Customs Acts before the 17th day of November,
1031, or which have not been removed from a bonded warehouse before
that date, shall also be excrmpt from the said duty until the 3lst day of
December, 1932, inclusive.

Dated this 10th day of November, 1931.

GEoree PENNY,
D. Buax Warnacs,
Two of the Lords Commissioners of
His Majesty's Treasury.

Firsr SCHEDULE.

Acid adipinic; acid isobutyl allyl barbituric; acid oxalic; acid propionic;
amidopyrin (pyramidon; dimethylamidoantipyrine); ammeonium perchlorate;
barhitone (veronal; malonal; malourea; acid diethyl barbituric; diethyl-
malonylurea; hypnogen ; deba); bromural (dormigene); butyl methyl adipate;
caleinm gluconate (calcium glyconate); celtium oxide; chinoline (quinoline);
chinosol; cocaine, crude; dial (acid dialiyl barbituric); dicyandiamide;
didial (ethy! worphine diallyl barbiturate); diphenyl; diphenyl woxide;
dysprogium oxide; elbon (cinnamoyl para oxyphenyl wurea); erbium
oxide; ethylene  bromide; eulkedal; europium . oxide;  furfurol;
gadolinium oxide; germanium oxide; :glycol ethers; gualacol cat-
bonate (duotal); holmium oxide; hydroquinone; integrators (planimeter
type; R. lead acetate; lead tetraethyl; lipoiodin; Ilutecium oxide;
mercury vapour recbifiers having mercury cathodes; metaldehyde;
methyl cyclohexanol methyl adipate; methyl sulphonal (diethylsul-
phonemethylethylmethane; trional); methylene chloride; neodymium oxide;
nickel hydroxide; oxymethyl paraoxyphenyl benzylamine methyl sul-
phate; papaverine; phenacetin (acetparaphenetidine); phenazone (anbi-
pyrine; phenyl - dimethylpyrazolone; analgesin  anodynine; = dimethyl
oxyehinizin);  phenetidine, para-; - pbytin; piperazine (diethylene-
diamine; dispermin); planimeters; R, potassium chlorate; potassium
ethylxanthogemate (potassiumn xanthogenate); potassium  guaiacel | sul-
phonate (thiocol); R. potassium hydroxide (R. potassium ~ecaustic;
R. potassium hydrate); R. potassium permanganate; prascodymium
oxide; pyramidon-veronal; quinine ethyl-carbonate; radium . com-
pounds; resorcine (resorcinol); - salol (phenyl salicylate); - samarium
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oxide; scandium compounds; sodium - ethyl wmethyl butyl barbituvate;
strontium - carbonate; strontium nitrate; styracol (gusiacol cinnamate);
sulphonal;: synthalin; terbium oxide, thulium oxide; urea (carba:
mide);  vanadium-silica compounds specially prepared - for' wuse - as
catalysts for sulphuric acid manufacture; ytterbium oxide; yttrinm oxide:

i SEconND SCHEDULE.
Dimethyl sulphate.
Ethyl abietate.
Photogravure screens (both rulings on one plate) czceeding 40 inches in

length.

ANNEX IV.
MinrsiEntAL  TRIBUNALS.
1.” Contributory Pensions (England and Wales).

The only Tribunal for hearing appeals against decisions of the Minister
of ‘Health is the panel of Referces set up under Section 29 of the Widows’,
Orphans’ and Old Age Contributory Pensions Act, 1925.% That Section
provides that the Referees are to be selected from a panel appointed under
regulations to be made by the National Health Insurance Joint Committee
(a.body constituted under Section 88 of the National Health Insurance Act,
1924,% and consisting of the Minister of Health, the Secretary for Scotland,
the Minister of Labour for Northern Ireland, and .a person appointed by
the Minister of Health and having special knowledge and experience of

“mational health ingurance in Wales); - The regulations made under Sections
29(2) .and 30 (1) (b) of the Act.of 1925 are S.R. and O 1928, No. 460. The
appointment of the panel is dealt with in Article 8.. The decision of the
Referee or Referees who deal with the case is final and conclusive, but
under: Section 19 of the Arbitration Aect, 18897 which is applied: by the
first ‘schedule to the -regulations, the Referee or Referees can be required
to -state a casc for the opinion of the Court on any question of law arising
11 the. course of the reference.

There are ab: present 16 Referees working under these regulations, of
whom two-are usually described: as the Senior Referees and deal with cases
involving important poinbts-of principle. The regulations themselves make
no -‘provision: for--Scnior Referees ag such, and-the Senior Referees do not
act-as a court of appeal from-the Junior, bubt in order’ to- preserve some
measure of uniformity it has been found of great value to have two Referees
whose. opinions are recognised by the remainder as carrying special weight.

As-already -stated, - the ‘appointments lie in the hands of the National
Health Insurance Joint Committee, but when the system was set up, it was
felt that the sélection of suitable persons was a matter of such importance
that the eo-operation of the Attorney-General was invited, and it has from
the outset been the invariable practice that Referees are appointed only on
the nomination of the Attorney-General for the time being. The regulations
do not provide for amy particular term . of office. Up to the present the
work- invalved in- deciding the claims of widows and others who hecame
entitled at the inception either of the Act of 19251 or of that of 1929 has
been sufficient to require some 12 to- 16 Referees, and . they have been
appointed on a yearly basis since it has been uncertain what number ‘of
permanent Referees would be required when the initial work of bringing

1 15 & 16 Geo.. 5, c. 70.
214 & 15 Geo. 5, c. 38.
352 & 53 Vict., . 49.

4 20-& 21 Geo. 5, ¢c. 10.
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the ~Agts into opera‘pion was over. Ome or two Referecs have resigned on
receiving other appointments, but no question of dispensing with the services
of a Referee has ag yet arisen. :

The method of appeal to the Referees is the only procedure by which a
claimant can question ‘the decision: of the Minister.

2. Contributory Pensions (Scotland).

Bection 29 (2) of the Widows’, Orphans’ ‘and Old Age Contributory Pen-
sions Acb, 1925, provides that if any person is dissatisfied with the award
or de.msi‘on of the Department of Health in respect of any pension the
question shall, on application being made, be referred to one or more
referecs selected in accordance with the regulations made by the National
Health Insurance Joint Committes from a panel of Referees appointed in
accordance with the regulations. The regulations which have been made
under this sub-section are the Contributory Pensions Reference Regulations
(Scotland), 1926 (S.. & 0. 1925, No. 1406, 8. 101),

Article 3 of the regulations provides that for the purpose of dealing with
references under the above mentioned sub-section the Joint Committes shall
appoint o panel of referees, being advocates or solicitors. No member or
officer of the Department shall be appointed a member of the panel.
Appointments are made for such period as the Joint Commitiee may think
fit-and any person who has ceased to he a member of the panel of Referees
ig eligible for re-appointment.

The panel in Scotland consists of three persons—all of whom are advocates
and two are sheriffs,

The ahove mentioned sub-section provided that the decision of the
Referees should be final and conclusive but by Section 26 of the Widows’,
Orphany’ and Old Age Contributory Pensions Act, 1929,* which came into
operation on 2nd January, 1930, it is provided that the Referces may, on
the application of any party to the reference, at any stage in the pro-
ceedings and shall, if so directed by either division of the Court of Session,
state a case on any question of law arising in the reference for the opinion
of either division of the Court of Session.

3. The Rents Tribunal in connection with Assisted Housing Schemes under
the Housing, Town Planning etc. (Scotland) Act, 1919.5

By Article VII (4) (a) of the Local Authorities (Assisted Housing
Schemes) Regulations (Scotland) 1919, made under Section 5 of the ‘Act,
it iz provided that in the event of any difference of opinion arising between
the Department of Health and a TLocal Authority with regard to the
sufficiency of the rents charged or proposed to be charged or as to the
failure of the Local Authority to secure due ecomomy in the carrying out
or administration of their housing scheme, the question at issue shall be
referred for decision to a Tribunal appointed as provided for in the
Regulations.

In accordance with the regulations as amended by later regulabions
dated 4th August, 1921, the Tribunal consists of two members appointed
by the Department, one member nominated by the Convention of Royal
Burghs, and one member nominated by the Association of County Councils
in Scotland and of a Chairman to be appointed by the four meémbers so
nominated. If at a meeting of the Tribunal the four nominated members
are not present the Tribunal are entitled to act through a Commitbtee con-
gigting of the Chairman and two members, one of whom shall be a member
nominated by the Department and the other shall be.a member nominated

490 & 921 Geo. 5, c. 10.
519 & 20 Goo. 5. c. 60.
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&ither by the ‘Convention of Royal Burghs or by the: aforesaid “Association
and ‘any decision of such: Committee shall be deemed to be a decision by the
Tribunal. ;

The members of -the Tribunal continue in office nuntil they resign or die.
Reocourse to the Tribunal is the only method of appeal and the wdecision
of the Tribunal is final and conclusive,

4, ‘Income Tax: Non-Residents;

Under Rule 9 (2) of the General Rules applicable to all Schedules of tho
Income Tax Act, 1918,% in connection with the assessment of the profits of
non-residents trading: here through resident agents; it is provided that in
certain circumstances, where the charge is -based on a percentage of the
~turnover,  “*if -either the regident person or.the non-resident person is
dissatisfied with the percenbage determined in the first instance or by the
General or Special Commissioners on objection or appeal, he ‘may within
four ‘months of that determination require the Commissioners to refor the
guestion of - the percentage to. u Referee or a Board of Referees
to " be appointed for the purpose by the Treasury, and the decision
of the Referee or Board shall be final and conclusive.” -

This. provision has never been brought into operation by taxpayers and
no appointments have been made by the Treasury of any Referee or Board
of Referces.

5. The Adjudication Machinery set up under the Unemployment. Insurance
Acts, 1920-1330.

(i) Section 8 of the Unemployment Insurance Act, 1930, provides that
claims to benefit and all questions. arising in connection with such claims
shall -be determined by specially appointed statutory authorities: namely,
the Insurance Officer, Courts of Referces and the Umpire. The Minister
of Labour has no power to admit or reject any claim. Further the decisions
of the Umpire are final, there being no power of appeal or reference from
him to the Courts of Law. i

(i) Insurance Officers.

Insurance Officers are appointed by the Minister under Section 12 (1)
of the Unemployment Insurance Act, 1920.¢6  They are, for the most part,
members of the established staff of the Ministry and are of various grades
of pay. :

There ig at-least one Insurance Officer at each of the 1,100 Local Offices
of the Department, of which 460 are FEmployment Exchanges and: 700 are
Branch Employment Ofices: there are two or more Insurance Officers at
each of the seven Divisional Offices of the Ministry of Labour, and there
is .a staff of twenty-two Insurance Officers at Headguarters,

“The powers of Insurance- Officers are set out in. Section 8 of the Unem-
ployment Insurance Act, 1930.” Under that section, all claims to benefit
and all ‘questions arising in ‘connection with such claims must- be submitted
forthwith for examination to an Insurance Officer, who:may allow benefit’ if
he is of opinion that it ought te be allowed, bub (save for theclass of case
mentioned in“-the next paragraph) must refer the matter to the Court of
Referces for decision; if he does not allow the claim.

The exception referred to is that of a question whether the claimant lost
employment owing to a stoppage of work due to a trade dispute. In such
a case, the Insurance Officer, instead of referring the matber to the Court

58 & 9 Geo. 5. c. 40.
720 & 21 Geo, 5. c. 16.
10 & 11 Geo. &. c. 30.
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of Referees, may disallow the claim himself. In suchcases;- the claimant
has tho right of appeal, within 21 days, (or such further time as may be
allowed for special reasons) to the Court of Referees.

The Tnsurance Officer has also a right of appeal vo-the. Umpire agains
the, decision of a Court of Referees in all cases. ‘

(iil) Courts of Referees.

Courts of Referees have been set up for about. 300 districts in Great
Britain. They are established under Section: 18 of the- Unemploymont Tngur-"
ance Act, 1920, which provides that a Court shall-consist of -one or more
members chosen 6 represent employers, with an- equal number: of mémbers
chosen to represent insured contributers, and a Chairman appointed: by the
Minister.

The constitution and procedure of the Court are further regulated by the
Courts of Referees Regulations, 1930. Under these regulations the Court
consists of one employers’ representative and one representative of insured
contributors, in addition to the Chairman, but it is also. provided (in
accordance with sub-section 2 of Section 18), that, with-the consent of the
claimant but not otherwise, the Court may proceed in the absence of either
or both of the representative members (bub not of the chairman).

The Chairmen are appointed by the Minister after consideration of suitable
candidates and after consultation with the Attorney (leneral in rospect of
the Metropolitan Distriet, County Court Judges in respect of other parts
of England, and the Secretary of State for Scotland in respect of Scotland.
The National Confederation of XEmployers’ Organisabions and the General
Council of the. Trades Union Congress are notified of any vacancy and given
an opportunity of submitting recommendations. The large majority of the
Chairmen are drawn from the legal profession. The Chairmen are mot in
the ordinary sensec members of the staff of the Ministry. Their appoint-
ments are in all cases limited to onc year, subject to one month’s notice on
either side, but are in general renewed from yeusr to year. Their remunera-
tion takes the form of a fee for each sitting, with travelling and subsistence
expenses if incurred.

‘The members representing cmployers and insured contributors respectively
arc appointed by the Minister. They hold office for three years and are
selected from local persons in each district generally on the recommenda-
tion of the Local Bmployment Committee for the district concerned. TRepre-
sentative members receive travelling and subsistence allowances and allow-
ances for loss of wages, but no fees or other remunerative payments.

A representative of employers must be either an employer of insured con-
tributors or a mominece of an association of such employers or a -member
or officer of a corporate body employing insured contributors. An insured
contributors’ representative must be either himself an insured contributor
or a nominee of an association of insured contributors. The panels of
members include women as well as men and it is arranged as far as possible
that the representative members of the Court shall be women when women’s
cases are being considered.

Persons are disqualified from sitting if they are interested in any way
in a case under consideration by the Court, or if they are claiming unemploy-
ment benefit.

Particulars of any case as it is to be submitted to the Court are forwarded
to the claimant who has the right to attend the hearing of his chse and
to bring & representative (other than a barrister or a solicitor). = The decision
of the Court is communicated in writing to the claimant, and he is also
furnished with the report of the proceedings of the Court as soon as possible
after the hearing. i

8310 & 11 Geo. 5, c. 30.
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Local Referees.

In order to-provide for outlying places where the niimber of cases arising
is too:small to justify sittings of Courts of Referees and where the claimants
would: find it inconvenient . or impossible to ‘reach ~the centre where the
sittings take place,  the Court: of Referees Regulations authorise the Insur-
ance Officer to refer any case to Local Referees consisting of one representa-
tive: of employers and one représentative of -insured -contributors drawn
frorx the panels residént in the neighbourhood in which the claimant resides.
The main function of the Local Referees is to furnish findings of fact upon
which the Insurance Officer or the Court of Referees may base a-decision.
The Referees report to the Insurance Officer who -decides either to allow
the claim on their report or to refer it to the Court of Referees.

(iv) The Umpire.

Section 12 (1) and (8) of the Unemployment Insurance Act, 1920,® provides
for ‘thie appointment by the Crown of an Umpire and one or more Deputy
Timpires, and for payment of their remumeration ont of monies provided
by Parliament. - There ‘are at present one Umpire and several Deputy
Umpires. B

Secbion 8 (5) (6) of the Unemployment Insurance Act, 1930, provides
for appeals to the: Umpire in certain ‘circumstances and that  the decision
of the: Umpire on any appeal shall be final. The circumstances in which an
appeal may be made to the Umpire are as follows:—

(a) at the instance - of the Insurance Officer in any case;

(b) at the instance of an’ association of employed persons: of which the
c¢laimant is a member in any case;

{¢)-at the instance ‘of  the 'claimant if the decigion of the Court of
Referees. is- not unanimous or otherwise with the leave of the
Court. The Court is 'directed to have regard. in' deciding
whether leave to appeal should be granted to the importance of
the principle involved in' the case or any other special circum-
stances.

Appeals: to- the Umpire must be broughl within six months-after the date
of the Courv’s-decision . or within such longer period as the Umpire may, for
special reasons, allow.

6. Pensions Appeals Tribunals.

These Tribunals were constituted under the War Pensions Acts, 1919-1921,°
o hear appeals. from decisions of the Minister of Pensions (a) wheré the
Minister has rejected ‘a claim’ as not - attributable to or aggravated by war
sexvice (‘“ Entitlement Tribunals ) or (b) where a claimant is. dissatisfied
with- the final award made in his case by the Minister (* Assessment Tri-
bunals ’?).

In ngland the members of the Tribunals are appointed by the Lord Chan-
cellor” and consist of :—

Entitlement Tribunals:

Legal Representative (Barrister or solicitor of at least seven -years’
“atanding),

Service Member (Disabled officer or soldier),

Medical Practitioner,

Assessment Tribunals:

Two Medical Practitioners,
One Service Member.

*9 & 10 Geo. 5, c. 53; 10 & 11 Geo. 5, ¢. 23; 11 & 12 Geo. 5, c. 49.
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The work has diminished very considerably and there are now only three

tribunals in England. There is no -alternative method of appeal and the
decision is final. :

There are separate tribunals for Scotland, Northern Ireland, and the
Irish ¥ree State, all now on a sessional hasis. Appointments are made for

Scotland by the Lord President of the Court of Session and for Ireland by
the Secretary of State.

7. Gas Administration.

It is provided by Section .4 of the Gas Regulation Act, 1920, that the
Board of Trade shall appoint three persons to act as Gas Referees; and
also a competent and impartial person to be Chief Gas Examiner. These
officers hold office for such time and on such conditions as the Board of
Trade direct, and by Section 7 their salaries, remuneration, pensions and
gratuities, shall be such as may be fixed by the Board with the consent
of the Treasury.

It is also provided by Section 4 that a Local Authority (unless they are
the undertakers) or a County Council with the consent of the Local
* Authority, may appoint a compebent and impartial person to he a Gas
Examiner to ltest gas and the pressure subject to the prescription of the
Gas Referees. Quarter Sossions may on the application of not less than
five consumers, appoint an examiner where none is appointed by the Local
Authority.

By Section 5 it is provided that the Gas Referees chall prescribe:—
(a) the places and times at which and the apparatus and method by
which tests, whether continuous or intermittent, shall be made to
ascertain whether any undertakers with respect to whom an order has

been made under this Act are supplying gas in accordance with their
obligations; and

(b) the method by which any such apparatus shall be verified; and

(¢) the time and form of the reports to be made by the Gas Examiner
to the Gas Referees and the Local Authority or Quarter Sessions by
whom he is appointed, and to the undertakers, and the means by which
the results of the tests shall be made available to the public.

It is provided by Section 6 that if the undertakers or the Local Authority
think themselves aggrieved by any prescription of the Gas Referees, they
may, within one month from the taking of such prescription appeal to the
Chief Gas Examiner, who, after hearing the parties and any other body. or
person appearing to him to he interested, may counfirm, with or without
amendment, or annul the prescription, and the decision of the Chief Gas
Examiner shall be final and conclusive.

1 10 & 11 Geo. 5, c. 28.
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ANNEX V.
Nore ry Provrssor Luskrl ox 7HE JUDICIAL INTERPRETATION OF STATTUTES.

~“F wholly concur in the conclusion of the Cominittee that it is undesirable
v, to transfer the inmterpretation  of statutes which define and “control - the
sdminigtrative process (whether local ot cextral) to special Courts. No gain
which might result therefrom in flexibility of construction seems to me to
counterbalance the value of the independent assessmént of statutory inten-
tion which is now sSorded by the ovdinary Courts. - The historic prineiple of
the rule of Ja+/ cannot, T think, be better. protected than by making the
crdizacy judges the men who decide the :legality “of -executive action.

But this is not to say that the methods. of “interpretation now used by
the Courts are satisfactory. The report assumes that the difficulties felt are
metely a matter of the inhereént problems of drafting; and that, conseguently,
an-improvement in: the technique of draftsmanship will, of @ itself, enable
the judges fully to express the intention of Parliament in their decisions.

While I concur with all that is said in the repert aboit the need, especially
in: view of the admirable work it now performs, to strengthen the Parlia-
mentary  Counsel’s office, I cannot accept the view that ‘this, of itself, will
produce’ o satisfactory -system of statutory interpretation. The canons of
the “historic’ method now operative seem: to me defective in a number of
particulars; (1) they exaggerate the degree to which the intention of Parlias
ment may be ‘discovered from the words of a-statute; (2) they nnder-estimate
the degree to which the personality of the judge, what Mr. Justice Holmes
hasg ‘called his ‘‘inarticulate major premiss ”’,2 plays a part in détermining
the intention he attributes to Parliament; (3) they exaggerate both the
¢erbainty ‘and-the universality of the Common Law as a body of principles
applicable, in the absence of statute, to all possible cases; (4) they minimise
the possibilitity: that the . judge can, in his work of interpretation; fully
operate the prineiple of Heydon’s case® and consider the evil the statute was
intended to remedy so that their construction may suppress the mischief and
advanco the remedy. They thus make the task of considering the relation-
ship -of sbatutes, especially in the realm of great soclal experiments, to the
social welfare they are intended to promote one in which the end involved
may oasily. become unduly narrowed either. by reason ‘of the unconscious
agsumptions of the judge, or because he is observing principles of ‘interpreta-
tion devised to suit interests we are no longer concernied to protect in the
same degree as formerly.

1 will not burden this note with. an excess of illustration. But anyone
whotconsidérs the history of the statutes dealing with workmen’s. compensa-
tion would, T conceive, find it difficult to aveid the conclusion that some of
the judges, ab least,; misled by their no doubt unconscious dislike of limitations
upon freedom of centract imposed by these statutes, wminimised much of their
force by interpreting away their safeguards. It is, T think, also clear
that .in the history of trade union legislation principles of the Common
Liaw, previously unknown, were invoked to narrow their purposes in & way
which defeated the: clear intention of those statutes; the Taff Vale case?,
and the contrast between the decision in the Mogul Steamship Case®, on the
one hand, and the line of judgments beginning with Lumley v. Gye* and

! Miss Wilkinson concurs in this note.

* Lochner v. New York, 198 U.S. 45, 76.

3 (1584) 3 Co., Rep. 8.

4 (1901) A.C. 426.

“(1892) A.C. 25.

%2 K. & B. 224.
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ending. with Quinn v. Leathem’, will sufficiently illustrate this thesis, ‘When
the Divisional Court held that attendance by school children ab performances
of Shakespeare’s plays could not be regirded as an object of * edueational ”’
expenditure®; or when it is held by the House of Lords thit a power in Local:
Authorities to pay ¢ ‘such salaries and wages as they . . .. . . .. may think
it means, in fact, such salaries and wages as the House of Lords may
consider ‘“ reasonable ”;° it secmy to me clear that there is a discretion
bayond the mere: compulsion of words in the judicial interpretation. of
statytes. And this diseretion, as [ think, enables the judge to substitufe his
private notions of legislative intention for those which the authors of the
statute sought to fulfil,

In the absence of any guidance beyond the words of the surtube itself, I
venture, therefore, to doubt whether the judge has in fact a sufficieid. 2lua
to the policy which is behind the legislation. He must, as Heydon's case
sought to insist, take proper account of the end the statute was intended
to serve, Our legal tradition assumes that training in the law alone will
enable him to do this; a proposition I have difficulty in accepting. But I
agree that the strength of that tradition would make it difficult to persuade
the judiciary to embark upon the examination of material for the elucidation
of that end to which neither jndicial nor legislative authority attaches.
Indeed the result of such an adventure might be to widen, vrather than to
narrow, the present discretion of the judge.

But it seems to me that therc is a middle way. If statutes do not plainly
avow their intention by their words, the desivable thing is, I -submit, to
attach to them an authoritative explanation of intention. This could be
done in one of two ways: (1) as was so often the case in the Tudor period,
by way of preamble to the statute itself. There would here be set out, as
clearly as draftsmanship will permit, the end tho statute has in view; or
(2) by way of memorandum in explanation of the statute. It is well known
that it has bocome increasingly the practice in modern legislation to issue to
members of Parliament a memorandum in explanation of any complex
legislation that is laid before thew; o good example is the explanatory
memorandum which accompanies the Children’s Bill now under discussion
by Parlinment. The value of these memoranda is great; and they would,
I sugpest, be of real assistance to the judge in discovering the purpose the
statute is intended to sorve.

‘Objections to this course are, I undersband, urged on several grounds. It
is said that a preamble is, strictly, without legislative force, since it is
merely a guide to the meaning of a statute. This is, of course, true; but
it is at least an authoritative guide which, in the hands of a competent
draftsman, could hardly fail to be an instrument of clarification, a good
mean, as Coke put it,?° for collecting the intent, and showing the mischiefs
which the makers of the Act intended to remedy. It is argued, further,
that the memorandum of explanation sets forth the purposes. of the Bill
as it leaves the Departmoent in which it originated. The Bill may be changed
in Committee or on Report; and since it is, in any case, no part of the
statute, by our rules of interpretation, it would have no standing before the
Courts. - But on the first point T confess that it does not seem to me beyond
the wit of man, and certainly not beyond the wisdom of a Department,
to dssue a revised memorandum after a Bill has gone through all its
stages, in which account ‘is taken of the changes which discussion’ has
made. Upon the second, it seems to me that authority could be. conferred

7 (1901) A.C. 495. ’

$ R. v. Lyon, 38 T.L.R. 62. : LI

® R. v. Roberts, 1925, A.C. 578. T venture to refer to my Studies in Law
and Politics (Chap. IX) for a full discussion of this case.

30 4 Inst. 330,
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upon ‘the Judges to-utilise ‘the memorandum in their work of interpreta~
tion, I am not; be it noted, asking that they should be go bound by it that
they have no alternatlve but. to accept its terms;.l-am suggesting only
that ‘it will be found an invaluable gunide for the judge in his task of
cdiscovering what a statute is really intended to meéan. I suggest; further,
that the history of statutory interpretation, especially since the mneteenth

. century, indicates plainly the need for such a guide if the rule of law. is to
be maintained: in 1ts historic amplitude.

one of the
There is a

I ¢annot put my point better than by-quoting the WOld,SA k
most eiinent of . English- jurists, Sir Frederick  Pollock.

- whole science of interpretation *?," he \vntes“ < hatber known ‘to judges

and, parhamentary draftsmen -than to. most members of the legislature
itgelf.” Bome of “its rules cannot well be accounted for except: on  the
“theory “that 'Parliament generally changes  the law for the worse,” and
that the business of the judges is te keep ‘the mischief of its interference
within the ‘narrowest possible bounds.”’ Legislation construed by the his-
toric-canons. of analysis which our Courts adopt is too often so interpreted

- ag-to dcfeat. the real intention of the legislator, I have illustrated this
from a: narrow fleld; it ‘would be possible t6 do so from the whole field of
the law. - I suggest that the method of interpretation . siould: be less
analytical and more functional in character; it should seek to discover the
effect. of the-legislative ‘precept in action so as to give full weight to the
social value it 1s-'inbended. to 'secure. = The enlargement of the sources of
interpretation I have ventuted to indicate as desirable would, T think;
contribute  in- an “important way to this ohjective. They would enable
statutes to.be viewed not in isolation, not as abstract prineciples separated
from  the social conditions which provide their real motive-foree, but in
the framework of the circumstances to ‘which they owe’ thoir-origin. To
view them in" this way would, I believe, greatly add to the respect in
which the Courts are held. Thereby it would give a new vigour to the
creative power of ‘what the rule of law implies.

Harorp J. Lasxr,
176h March, 1982.

ANNEX VI

Nore By Miss Hrrsn WILkINsoN ox DELEGATED LEBGISLATION, WITH
FURTHER NOTE BY PROFESSOR: LASKY,

While agreeing generally with this report 1 would. like to-add a note
Tegarding “tho ‘bone of certain passages which rather give' the impression
that the delegating of legislation is ‘a 'necessary evil, inevitable in the
‘present . state of pressure ‘o parliamentary time, bubt nevertheless a ten-
dency to heé watched with misgiving and carefully safegnarded.

T feel that 'in the conditions of the modern state, which not only has to
undertake immense new- social services, but which  before long may be
responsible for the greater part of the industrial and commercial activities
of “the country, the practice of Parliament delegating legislation and the
power. to make regulations, instead of being grudgingly conceded, ought to
he widely extended, and new ways devised to facilitate the nrocess.

The danger of the present method of examining each picce of. legisla-

tion in' detail, whether by the whole House of Commong, sor by an un-
w1eldy Committee which proceeds on the cumbrous Commons method, is

i Essays in Jurisprudence and Ethlcs, p. 84.
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not ﬂ}at Parliament has no tinie to do~its  work, but thab go much of it
time is wasted. e :

While the farce persisty’ that ‘each Member has the: right to scrutinise
the details of Bills, many of which .he cannot even pretend to- know
anything ahout, members of Parliament are humiliated by: being kept .in
the House as mere voting machines, while the experience and advice they
could contribute as to the general plan o be pursued by the Government
of ‘the day is seldom utilised. . E :

Parliament can only "deal really effectively with the principles and
general - plan of proposed -legislation. " The details should “be left to the
experts. This wounld make it possible for the House of Commons to discuss
thoroughly and intelligently the broad outlines and enable a more real
control over the Xixecutive to be exercised than can posgibly be the case
when Parliament becomes an obstacle race, the sole duty of the Opposition
being to provide the hedges and ditches on the course.

In my view it would be bebber if the Committee stage of a Bill, as we
now undevstand it, did not come before Parlisment at all. Tf a second
reading debate settled the gemeral principles and approved the plan, the
draft could be handed over to the experts to settle the details within that
framework, the House giving a further general consideration of it, to seo
that this had been done.

Such a procedure would cut out mere obstruction, and ensure that the
Bill really expressed what Parliament intended should he enacted.  Tb
would prevent amateur amendments being rushed into a Bill, perhaps
by one  of these emotional waves to which the HMouse of Commons is
notoriously subject,- and which often cause lengthy and bitter litigation
whoen the Act is put into operation.

Where Parliamentary scrubiny of detail is necessary this could be hetter
done by a small committec representative of party strength in the Com-
mons, sitting with the Departmental experts and discussing -details fully
with them. At present, the Comimitteo is frequently a farce, because the
- experts have to sit silent, mevely advising the Minister on points. . The

v discussion by the Members may not have anything much to do with the

Bill before them, but may be, and quite often is, obstruction lifted from
the floor of the House, or intended to prevent some other Bill coming
before that Commitice. ’
Nothing is so dangerous in a democracy as a safeguard which appears
to be adequate but is really a facade.
Hrreny WgINsoN,
17th March, 1932.

Foxraer Nore sy Proressor Laskr,

With Miss. Wilkinson’s emphasis upon the desifability of -delegated
legislation as the only way to grapple with the functions now performed
by modern governments I am in complete agreement. I think its pro-
blems call for a thorough revision of existing parliamentary procedure.
which was mainly devised for a guite different kind of state. As this is
outside our terms of reference, however, and is in itself a separate theme
of great importance, T content myself with limiting my agreement here
to the general drift of Miss Wilkinson’s argument as distinct from her
specific. suggestions,

Harorp J. Laskl
17th March, 1932.
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