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[. Introduction:

The judicial trend emerging from the “hard lookcttcne” followed by the United
States Supreme Court State Farm casethe “doctrine of proportionality” followed by the
House of Lords iDaly* and by the European Court of Justice in $ikémmed Milk Powder
cas€ and the “larger public interest doctrine” followbg the Supreme Court of India 26
cas€ is that there is an undercurrent of a paradigrft shihe process of judicial review of
administrative actions, especially administrativdiqy making. The emerging trend is that
the idea of absolute judicial deference to admmatiste policy decisions is no longer the
mantra and the courts, in appropriate cases, waatldhy away from taking a “hard look” on
the administrative policy decisions and, if necegsaould examine a policy decision on the
touchstone of “proportionality” and “larger publinterest”. The emerging trend also
indicates towards, in the words of Krishna lyef, Jemergence of common canons of
judicial review which is a welcome trend towardsree-world public law”.

Judicial review is a constitutional process. Tlevers and parameters of judicial
review of courts in any jurisdiction are mouldedtbe constitutional matrix. The important
elements in the constitutional matrix that shagegbwers and parameters of judicial review
are the democratic set up, nature of separatiqggoofers between the executive, legislative
and judicial branches of the government and thestdotional mandate with regard to

judicial review.

II.  Position in England:

! This is a revised version of the paper presentetieaNational Seminar on Judicial Review of Legfisie
Powers & Privileges -A Constitutional Quandary arigad by National University of Study and Research
Law, Ranchi on 8-9 September, 2012

? Associate Professor & Head, Department of Law, N&astern Hill University, Shillong, Meghalaya.

3Motor Vehicle Manufacturers Association of the EditStatews. State Farm Mutual Automobile Insurance
Co.,463 U.S. 29 (1983).

“R (Daly)vs. Secretary of State for the Home Departmf2@01] AC 532.
*Bela-Muhle Josef Bergmann K@. Groes-Farm GmbH1977)25n26.
®Centre for Public Interest Litigations. Union of Indig (2012) 3 SCC 1.
"Rohtas Industries Ltdis. Rohtas Industries Staff Uniof1,976) 2 SCC 82.
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England does not have a written Constitution. Raméint is considered to be the
sovereign. In the absence of written constitutibiere is no express constitutional mandate
with regard to courts’ powers of judicial reviewe&use of the parliamentary form of
government, there is overlap in the structure amgtfons of the executive and the legislative
branches of the Government. Till recently, befére $upreme Court of the United Kingdom
was establishédthere was overlap even between the legislatigejadicial branches of the
Government. The members of the Upper House of thsiB Parliament constituted the
Appellate Committee of the House of Lords, whichswiae highest court of appeal in the
United Kingdom. The doctrine of parliamentary sa¥gnty in England restricted judicial
review of laws passed by the Parliament and thdgipl review was limited to delegated
legislation and administrative actidnsThe judicial review of administrative action was
dominated by the doctrine oftra vires under which a decision of a public authority could
only be set aside if it exceeded the powers grayethe Parliament. The role of the Courts
was seen as enforcing the “will of Parliament”.the aforesaid backdrop, the powers and
parameters of judicial review were enunciated teyHouse of Lords in th&/ednesburyand
GCHQ"cases.

In Wednesburythe plaintiff company was granted a licence urilerCinematograph
Act subject to the condition that “no children untlee age of 15 years shall be admitted to
entertainments whether accompanied by an adulotir fhe condition was under challenge
on the ground that it was unreasonable. Lord Gré&Reuled that the exercise of executive
discretion could be invalidated only if the decismas ‘so unreasonable that no reasonable
body could reach it'. Lord Greene MR explained thdien an executive discretion is
entrusted by a Parliament to an authority, therdigm exercised by the authority can only be
challenged in the Courts in a strictly limited dasf cases. These principles of Wednesbury
unreasonableness underwent some modification bydéleesion of the House of Lords in
Council of Civil Services Unionss. Minister for the Civil Services (GCHQ cas&).GCHQ

the House of Lords enunciated that “illegality’rrationality” and “procedural impropriety”

8 The Supreme Court of the United Kingdom was ctutstil under the Constitutional Reforms Act, 2008 an
from 1% October 2009 replaced the Appellate CommitteehefHiouse of Lords as the highest court in the
United Kingdom.

°Bradlaughvs. Gossett(1884) 12 QBD 271.
Associated Provincial Picture HousesWednesbury Corporatiori1947] 2 All ER 680.
HCouncil of Civil Services Unions. Minister for the Civil Service$1985] AC 374.



are the three grounds upon which an administrant@n is subject to judicial control by

judicial review.

The English jurisprudence of judicial review of adrstrative actions is couched in the
Diceyan notion of parliamentary sovereignty andefected in theWednesbunyprinciples
laid down in Associated Provincial Picture Houses. Wednesbury Corporatidh and
subsequently rationalized i@ouncil of Civil Services Unionss. Minister for the Civil
Service¥®. The English jurisprudence of judicial review waganctly expressed by Lord
Green MR in an article written in 1994. “The fumcti of the judiciary,” he said, “is to
interpret and enforce laws”. It was “not concermeth policy”. In particular, it was “not for
the judiciary to decide what was in the public iest”. The same principle was reiterated
four decades later by Lord Diplock R. vs. England Revenue Commissioners, Ex parte
National Federation of Self-employed and Small Besse¥. “Ministers”, he said, “were
answerable to the Courts for the lawfulness ofrtlegts. But they were accountable
exclusively to Parliament for their policies foretlefficiency with which they carried them
out, and of these things Parliament was the salggu In R. vs. Secretary of State for
Education and Employment, Ex parte Bedhieaws LJ distinguished between cases which
raised, directly or indirectly, “questions of gealepolicy affecting the public at large or a
significant section of it”, and “cases affectinglyrthe individuals concerned by some
particular application of policy”. The differenceawthat in the former category, to quash the
decision on grounds other than irrationality wouddjuire the judges to “don the garb of
policy-maker, which they cannot wear”; while thétéa can be resolved judicially with “no
offence to the claims of democratic power.” The b®wf Lords inChief Constable of the
North Wales Policevs. Evans® said, “Judicial review, as the words imply, is not an ape
from a decision, but a review of the manner in \hite decision was made. Judicial review
is concerned, not with the decision, but with thecision-making process. Unless that
restriction on the power of the court is obsenthd,court will in my view, under the guise of

preventing the abuse of power, be itself guiltysdirping power.”

21hid.
Bibid.

1R. vs. England Revenue Commissioners, Ex parte Nationalefation of Self-employed and Small
Businessef1982) AC 617

1°R. vs. Secretary of State for Education and Employmenpdtte Begbi€2000) 1 WLR 1115
®Chief Constable of the North Wales PoliceEvans(1982) All ER 141.
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The following observation of Lord Justice LawtorLiaker Airway$‘also reiterates the

same principles:

“In the United Kingdom aviation policy is determthdy ministers within the
legal framework set out by Parliament. Judges hast@ing to do with either
policy-making or the carrying out of policy. Théimction is to decide whether a
minister has acted within the powers given to hyrstatute or the common law.
If he is declared by a court, after due procestawf to have acted outside his
powers, he must stop doing what he has done wmil §me as Parliament gives
him the powers he wants. In a case such as tlegard myself as a referee. | can
blow my judicial whistle when the ball goes out @ay; but when the game

restarts | must neither take part in it nor tedl llayers how to play.”

The Rules made it unusual for administrative deossi of the authorities to be
successfully challenged on this ground, and heete wery high standard for challenge. It
was not generally considered to be within the &wanstitutional role to criticize executive
decisions on their merits. Courts were to intervienenly the most inequitable of situations.
The distinction suggested by Lord Diplock betweeatters of policy and efficiency within
the exclusive domain of Parliament, and mattertawf within the exclusive domain of the

courts, till recently constituted the bench markhe English jurisprudence of judicial review.
lll. Position in the United States:

The American Constitution incorporates separatibipawers in more clear terms.
The structures and the functions of the executiegislative and judicial branches of the
government are clearly delineated. However, thegoosf judicial review is not expressly
provided for in the Constitution. The United Sta&greme Court has assumed the powers
of judicial review under the “due process” clause the Fifth and Fourteenth
Amendment¥.Court formed the basis for the exercise of judicéview in the US under
Article Il of the Constitution. The powers of jugial review of administrative decisions are
delineated by the Administrative Procedure Act, A9APA). The Act has laid down the
process for US federal courts to review agencysimes. Under Sec. 706 of the APA, the
judiciary reviews agency actions to make sure thay are not “arbitrary, capricious, an

abuse of discretion, or otherwise not in accordamtethe law”.

M aker Airways Ltdss. Department of Tradg1977) 2 All ER 182.
¥Marbury vs.Madison 5 U.S. 137 (1803).



In the aforesaid constitutional and statutory mathe US Supreme Court has evolved
the parameters of judicial review. The Court hgsatbopting the principles of “justiciability”,
“political question doctrine” and “judicially disceible and manageable standards”, has put
self-imposed restraints on its powers of judicatiew. InBakervs. Carr'®, the US Supreme
Court held, A controversy is non-justiciable where there is textually demonstrable
constitutional commitment of the issue to a co+watk political department; or a lack of

judicially manageable and discoverable standardsésolving it”.

The judicial response in the United States to thenay policy decisions has also
evolved in the direction of judicial deference. Toeurts have refrained from making “a
second-guess” in the matters of “the policy choioesde by an agency in a matter that
Congress has committed to the agency's discréfioffie classic restatement of this notion is
presented by Judge Leventhal hiagara Mohawk Power Corpyvs. Federal Power
Commissiofithat “the breadth of agency discretion is, if aitygh at zenith when the action
assailed relates primarily to the fashioning ofiges.” The Court's power to review
administrative policy is extremely limitéd According to the Supreme Court, “When
Congress expressly delegates to an administratjemncy the authority to make specific
policy determinations, courts must give the agendgcision controlling weight unless it is
arbitrary, capricious, or manifestly contrary te statute®.

In Vieth vs. Jubelire*, a plurality opinion of the US Supreme Court agaiterated
that partisan redistricting and political gerrymandg are not justiciable because there are no

judicially manageable and discernible standardesbit.

The Supreme Court iRhelps Dodge Corpvs. NLRB*held, “Courts must not enter
the allowable area of the Board’'s discretion andsthguard against the danger of sliding

unconsciously from the narrow confines of the lato ithe more spacious domains of policy”.

¥Bakervs. Carr, 369 U.S. 186 (1962).

#schnall vs. Amboy National Bank279 F.3d205: “Absent such a [procedural] chakeng court may not
second-guess the policy choices made byan agengymatter that Congress has committed to the agency
discretion.”

ZINiagara Mohawk Power Corp. vs. Federal Power Corsiois 379 F.2d 153.
Z’RBaltimore Gas &Electric Covs.Natural Res. Def. Council, Inc462 U.S. 87.
ZABF Freight System, Ings.NLRB 510 U.S. 317,324 (1994).

#\/ieth vs. Jubelirer549 U.S. 267 (2004).

®phelps Dodge Corprs.NLRB,313 US 177 (1941).



In Chenery ¢, Paulyvs. Beth Energy Minég, Arkansasvs. Oklaham&® and Brown
& Williamson Tobacc® the Court reiterated the judicial approach to adstiative policy
making that when Congress through express deleghéie delegated policy making authority
to an administrative agency, the extent of judiogafiew of the agency’s policy determination

is limited.

Judicial Review of policy decision thus was guidag the twin principles of‘a
textually demonstrable constitutional commitmenttied issue to a co-ordinate political
department” and “lack of judicially manageable ad@&coverable standards for resolving it”

and the Courts have maintained an attitude of dete to agency policy decision.
IV. Position in India:

In India, we have a written Constitution, and then€§titution incorporates in broad
terms the separation of powers among the execuageslative and judicial branches of the
government. The Constitution has sufficiently difietiated and demarcated the functions of
the different branches of the government and thestdotional scheme envisages that the
different branches of the Government function witthieir own spheres demarcated under the

Constitution.

The Constitution of India expressly provides foe fowers of judicial review to the
Supreme Court and the High Courts. The Supremet®@asrthe power to issue directions or
orders or writs, including writs in the nature ledbeas corpus, mandamuysphibition, quo
warranto and certiorari, whichever may be appropriate, for the enforcenoérany of the
fundamental right&’ A High Court has the power throughout the teri@srin relation to
which it exercises jurisdiction, to issue to anyso@ or authority, including in appropriate
cases, any Government, within those territoriesatiions, orders or writs, including writs in

the nature ohabeas corpus, mandamysohibition,quo warrantoandcertiorari, or any of

#SEC vs. Chenery Corp. (Chenery 1)318 U.S. 80 (1943): “If the action rests upon atmmistrative
determination — an exercise of judgment in an areigh Congress has entrusted to the agency — osedu
must not be set aside because the reviewing coightnhave made a different determination were it
empowered to do so. But if the action is based wpdatermination of law as to which the reviewingharity
of the courts does come into play, an order maystaotd if the agency has misconstrued the law.”

#Pauly vs. BethEnergy Mines, Inc501 U.S. 680 (1991): “When Congress through esprelegation has
delegated policy making authority to an administetgency, the extent of judicial review of theeagy’'s
policy determination is limited.”

ZArkansasvs. Oklahama,503 U.S. 91 (1992), “ The Court of Appeals madgoticy choice that it was not
authorised to make.”

FDA vs.Brown & Williamson Tobacco Cors29 U.S. 120 (2000).
OArticle 32(2).



them, for the enforcement of any of the fundamentits conferred by Part Il of the
Constitution and for any other purpoSéhe Constitution thus confers on the Supreme Court
and the High Courts enormous power of judicial eaviof the executive and legislative
action to keep the executive and the legislativentines of the Government within the

structural parameters of the constitutional scheme.
Bhagwati, J., speaking for the CourtState of Rajasthawms. Union of Indi&? said:

“.....This Court is the ultimate interpreter of t@®nstitution and to this Court is
assigned the delicate task of determining whahés gower conferred on each
branch of government, whether it is limited, andsaf what are the limits and
whether any action of that branch transgresses lsudis. It is for this Court to
uphold the constitutional values and to enforcecthrestitutional limitations. That
is the essence of the rule of law.”

By virtue of powers under Articles 32(2), 131, 1333, 136 and 143 the Supreme
Court and by virtue of powers under Articles 22@ @27, the High Courts, have the plenary
power of judicial review of executive actions.AmK. Kaulvs. Union of Indi&> the Supreme

Court held as follows:

“Since the task of interpreting the provisions lo¢ tConstitution is entrusted to the
Judiciary, it is vested with the power to test thadidity of an action of every
authority functioning under the Constitution on tbach stone of the Constitution in
order to ensure that the authority exercising thegy conferred by the Constitution
does not transgress the limitations placed by tbas@ution on exercise of that
power. This power of judicial review is, therefomgplicit in a written constitution
and unless expressly excluded by a provision of Goastitution, the power of
judicial review is available in respect of exercisk powers under any of the

provisions of the Constitution.”

Thus the power of judicial review is plenary andngoehensive. The court can test the
validity of every action of every authority on tteichstone of the Constitution. The power is
comprehensive irrespective of whether the actiohshe executive are in the realm of

administrative action, administrative discretion,dnmanistrative policy making or

#Article 226(1).
¥2State of Rajasthams. Union of India,(1977) 3 SCC 592.
%3A.K. Kaulvs. Union of Indial995 (4) SCC 73



administrative adjudication. The power of judiciaview vests in the Courts to defend the
values of the Constitution and the rights of thezens. InP. Ramachandra Raes. State of
Karnataka”, Doraiswamy Raju, J., observed that though the $u@@ourt does not consider
itself to be animperium in imperiocor would function as a despotic branch of ‘thet&tahe
fact that the founding fathers of our Constitutdesignedly and deliberately, perhaps, did not
envisage the imposition of any jurisdictional engmaon this Court, except in Article 363 of
the Constitution of India is significant and suiéiat enough, to identify the depth and width
or extent of its powerS.

In India, a review of the judicial pronouncement®w that the Supreme Court has all
along maintained that there are no inhibitions awers of judicial review under the
Constitution and that “it is vested with the powertest the validity of an action of every
authority functioning under the Constitution on tbhech stone of the Constitution” and that
“unless expressly excluded by a provision of thesZitution, the power of judicial review is
available in respect of exercise of powers undgrairthe provisions of the Constitutior”
But in actual exercise of powers of judicial revigwa policy decisions, the attitude of the
Supreme Court has been that of restraint and thaseperceptible influence of the judicial
approach in England and the United States. TheeBuprCourt followed the principles of
separation of power, justiciability, political ques doctrine and judicially manageable and
discernible standards and adopted self-imposeddiimns on the powers of judicial review,
so that the courts do not transgress into thedieéderved for the legislative and executive
branches of the Government. The observations aofhika lyer, J. irState of Keralavs.
Gwalior Rayon Silk Mfg. (Wvg.) Co. L1§.reflects the attitude of the Supreme Court towards

the administrative policy decisions:

“What programme of agrarian reform should be iteia to satisfy the
requirement of rural uplift in a particular commiyniunder the prevailing
circumstances is a matter for legislative judgmeddere, in this field the
legislature is the policy maker and the court canassume the role of an
economic advisor or censor competent to pronountetiver a particular

programme of agrarian reform is good or bad fromghbint of view of the needs

%p_Ramachandra Rao vs. State of KarnatgR02) 4 SCC 578
35| h;
Ibid.
%A K. Kaulvs. Union of India,1995 (4) SCC 73.
%’State of Kerala vs. Gwalior Rayon Silk Mfg. (W\@p) Ltd.(1973) 2 SCC 713.
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of the community. The sole issue for the Court nether it is in fact a scheme of
agrarian reform, and if it is, the prudence oryfdhereof falls, outside the orbit of
judicial review being a blend of policy, politice@ economics ordinarily beyond
the expertise and proper function of the cotft.”

In later decisions, the Supreme Court has assdni@dany action of the executive,
whether it is in the realm of administrative acti@aministrative discretion, administrative
policy making or administrative adjudication, isttvn the purview of judicial review of the
Supreme Court and the High Courts. Qouncil of Scientific and Industrial Researgh
Ramesh Chandra Agrawal the Supreme Court heltf)ndisputably, a policy decision is not
beyond the pale of judicial review.” Btate of Rajasthams. Basant Nahatd the Supreme
Court reiterated, “The contention raised to the@fthat this Court would not interfere with

the policy decision is again devoid of any merit.”

In Delhi Development Authoritys. Joint Action Committee, Allottee of SFS Flitthe
Supreme Court observed that an executive orderettas a policy decision is not beyond the
pale of judicial review. Whereas the superior counay not interfere with the nitty-gritty of
the policy, or substitute one by the other butiit mot be correct to contend that the court
shall lay its judicial hands off, when a plea issea that the impugned decision is a policy

decision. It was held to be a matter which is stiifje judicial review.

In Directorate of Film Festivalgs. Gaurav Ashwin Jafti the Supreme Court following
the dicta inAsif Hameedvs. State of J&K>, Sitaram Sugar Co. Ltdvs. Union of Indid?,
Khoday Distilleries Ltdvs. State of Karnatak& BALCO Employees' Unioms. Union of
India*®, State of Orissars. Gopinath DasfY andAkhil Bharat Goseva Sangh (83. State of

A.P®®. summed up the scope of judicial review of execupisticy as follows:

* Ibid.

%9Council of Scientific and Industrial Research vanesh Chandra Agraw#2009) 3 SCC 35.
“OState of Rajasthaws. Basant Nahata(2005) 12 SCC 77.

“IDelhi Development Authoritys. Joint Action Committee, Allottee of SFS Fl§2008) 2 SCC 672.
“’Directorate of Film Festivalgs. GauravAshwin Jaif2007) 4 SCC 737.

“3Asif Hameedss. State of J&K1989 Supp (2) SCC 364

“Sitaram Sugar Co. Ltdis. Union of India(1990) 3 SCC 223

**Khoday Distilleries Ltdys. State of Karnatak]1996) 10 SCC 304

“BALCO Employees' Uniovs. Union of India(2002) 2 SCC 333

“'State of Orissas. Gopinath Dasi2005) 13 SCC 495

“8Akhil Bharat Goseva Sangh (83. State of A.R2006) 4 SCC 162
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“The scope of judicial review of governmental pglis now well defined. Courts
do not and cannot act as Appellate Authorities emsrg the correctness,
suitability and appropriateness of a policy, na& emurts advisors to the executive
on matters of policy which the executive is entditk® formulate. The scope of
judicial review when examining a policy of the Gawaent is to check whether it
violates the fundamental rights of the citizenssoopposed to the provisions of
the Constitution, or opposed to any statutory miovi or manifestly arbitrary.
Courts cannot interfere with policy either on thheund that it is erroneous or on
the ground that a better, fairer or wiser alteneaiis available. Legality of the
policy, and not the wisdom or soundness of thecgpls the subject of judicial

review.”

In Ugar Sugar Works Ltd. v. Delhi Adrffh.the Court said® It is well settled that the
courts, in exercise of their power of judicial rewi, do not ordinarily interfere with the policy
decisions of the executive unless the policy canfdadted on grounds ofnala fide,
unreasonableness, arbitrariness or unfairness letdeed, arbitrariness, irrationality,

perversity ananala fidewill render the policy unconstitutional.”

In Delhi Development Authoritys. Joint Action Committee, Allottee of SFS Fijtthe
Supreme Court said that broadly, a policy decig®rsubject to judicial review on the

following grounds:
(a) if it is unconstitutional;
(b) if it is dehors the provisions of the Act and tiegulations;
(¢) if the delegatee has acted beyond its power lefgdéon;

(d) if the executive policy is contrary to the statytor a larger policy.”

Thus by a series of judicial pronouncements, ther&ue Court has settled the law that
administrative policy decisions are within the pgaw of judicial review and has expounded
the grounds on which a policy decision is subjeqguticial review. The grounds on which a
policy decision can be challenged are — violatibaroyy of the provisions of the Constitution
or violation of any statute, or where the policy agbitrary, unreasonable, mala fide or

irrational. Though the Supreme Court has over eseaf decisions asserted time and again

““Ugar Sugar Works Ltdss. Delhi Admn (2001) 3 SCC 635
*Delhi Development Authoritys. Joint Action Committee, Allottee of SFS Flats @® SCC 672
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that policy decisions are not beyond the pale dicjal review and has also expounded the
vices which would attract judicial wrath, howevar,actual exercise of powers, till recent
times, there were hardly any instances where tipeeduwe Court has in fact interfered with a
policy decision. The Court maintained a stanceefifrestraint either on the ground that the
courts do not transgress into the fields resereedhe legislative and executive branches of
the Government or there is lack of judicially magalgle standards to resolve the issue or that

the issue itself is non-justiciable.
V. Changing Dimensions:

The Montesquieuan doctrine of separation of powsefsunded on the idea of a system of
checks and balances between the executive, legesland judicial branches of the
government. Checks and balances are inherent ystans of government incorporating the
concept of separation of powers. Each wing derit@gower and jurisdiction from the
Constitution. Each must operate within the sphdlated to it. Trying to make one wing
superior to the other would be to introduce an ilafee in the system and a negation of the
basic concept of separation of powers inherenthiea system of governmerit. The
constitutionalism and separation of power envisg® each branch of the government
performs its functions as per the Constitution andynergy and reciprocity with the other
coordinate branches of the government. If any brasidhe government fails to perform its
functions as per Constitution, it would also inwod imbalance in the system. Any
imbalance in the system would lead to negationuté of law and deprivation of citizens’

rights and liberties.

Post 1960 there has been a remarkable change farttigons and functioning of the
State. There has been rapid growth in the functiwinghe state. As S.B. Sinha, J., has
observed inState of U.Pvs. Jeet S. Bishf, “If we notice the evolution of separation of
powers doctrine, traditionally thehecks and balancedimension was only associated with
governmental excesses and violations. But in tedagrld of positive rights and justifiable
social and economientitlements........ , we have to perform the oversighttion with more
urgency and enlarge the field of checks and bakarioeinclude governmental inaction.
Otherwise we envisage the country getting transéornmto a state of repose. Social
engineering as well as institutional engineeringréfore forms part of this obligation.” This

°1 p. Kannadasans. State of T.N(1996) 5 SCC 670.
2 State of U.Pys. Jeet S. Bish{2007) 6 SCC 586.
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phenomenon has led to rapid expansion of the lawudicial review post 1960. The

significant feature of this growth was that besidebjecting administrative actions to closer
review, the Courts also began subjecting adminigégolicy decisions to closer scrutiny. It
was felt that the traditional view that the funatiof the judiciary is to interpret and enforce
laws and that making of policy is the businessxafcative for which they are accountable to

the legislature required a relook.

In England, theWednesbury Principl¢hat occupied the field for over five decades

was then seen with scepticism.Daly>*, Lord Cooke of Thorndon said:

“.... And 1| think that the day will come when it wié more widely
recognised that the Wednesbury case was an unfiglyn retrogressive
decision in English administrative law, in so fag i suggested that there are
degrees of unreasonableness and that only a vargneg degree can bring
an administrative decision within the legitimate oge of judicial

invalidation.”

It was widely felt that the administrative power discretion that has remained
protected from judicial review unless challengedttoe grounds of absurdity, irrationality or
perversity was now open to the test of proportibyal he doctrine of proportionality which,

primarily is a continental concept, started gairgngund as a head of judicial review.

In the United States in the late 1960s and ear§0£9 the judges began subjecting
agency explanations to more searching review. Tk Dircuit® declared that:

“We stand on the threshold of a new era in théohysof the long and fruitful
collaboration of administrative agencies and newng courts. For many years,
courts have treated administrative policy deciswith great deference, confining
judicial attention primarily to matters of proceduOn matters of substance, the
courts regularly upheld agency action, with a nodthe direction of the
‘substantial evidence’ test, and a bow to the nmesteof administrative expertise.
Courts occasionally asserted, but less often esexicithe power to set aside

agency action on the ground that an impermissiatdof had entered into the

>R (Daly)vs. Secretary of State for the Home Departmf2@01] AC 532.

** Tobias R. Coleman. 2009. "Limiting Judges: Placirinits on Judges' Power in Hard Look Review",
Expresso, available at: http://works.bepress.cditdt coleman/1

*Environmental Def. Fund, Inws.Ruckelshaus439 F.2d 584, 597 (D.C. Cir. 1971)
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decision, or a crucial factor had not been consmlleGradually, however, that
power has come into more frequent use, and withthié, requirement that

administrators articulate the factors on which thage their decisions.”

The public and the judiciary lost their faith inethexecutive agencies and there
developed a concern that executive were workindutther their personal and political
interests instead of the public’s interest. Thednfse more substantive judicial review was
felt to ensure that “important legislative purpgdesralded in the halls of Congress, are not
lost or misdirected in the vast hallways of fedénaleaucracy®. In 1971, the Supreme Court
agreed to give judges the power to perform moretamtive reviews irCitizens to Preserve
Overton Parkv. Volpe’. In Overton Parkthe Court held that “the generally applicable
standards of Sec. 706 require the reviewing caurrtgage in a substantial inquiry.” This
substantial inquiry looked beyond procedure to makee that the agency had based its
decision on “consideration of the relevant factoris has led to growth of the “doctrine of
hard look” in the American jurisprudence.

The judicial trend in India also reflected the saswepticism towards the traditional
perception about the nature and scope of judienakew of administrative actions especially
administrative policy making. As held by the Supee@ourt inBangalore Medical Trusts.
B.S. Muddappd® “The rise in exercise of power by the executive eadhparative decline in
proper and effective administrative guidance igiftg citizens to espouse challenges with
public interest flavour.” The following observatiamSecy., Jaipur Development Authority v.

Daulat Mal Jairn® reflects the judicial perception about the exeauitiv

“All purposes or actions for which moral responksipican be attached are actions
performed by individual persons composing the depamt. All government
actions, therefore, means actions performed byvitdal persons to further the
objectives set down in the Constitution, the lawd the administrative policies to
develop democratic traditions, social and econod@mocracy set down in the
Preamble, Part Ill and Part IV of the Constitutidrhe intention behind the
government actions and purposes is to further thdipwelfare and the national

interest. Public good is synonymous with protectbthe interests of the citizens

*Calvert Cliffs’ Coordinating Comnus.AEC, 449 F.2d 1109, 1111 (D.C. Cir. 1971)
*'Citizens to Preserve Overton ParkVolpe401 U.S. 402 (1971).

*Bangalore Medical Trusts. B.S. Muddapp&[1991) 4 SCC 54

*Secy., Jaipur Development Authornity. Daulat Mal Jain,(1997) 1 SCC 35
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as a territorial unit or nation as a whole. It aéms to further the public policies.
The limitations of the policies are kept along witte public interest to prevent
the exploitation or misuse or abuse of the officettee executive actions for
personal gain or for illegal gratification. The called public policy cannot be a
camouflage for abuse of the power and trust emdusiith a public authority or
public servant for the performance of public dutidisuse implies doing of
something improper. The essence of impropriety eglacement of a public

motive for a private one.”
The Hard Look Doctrine

Hard look reviews empower judges to make substamgview of agency actions. Instead of
confining himself to a procedural review, a judg@dd examine the information underlying
the agency decision to make sure that it there ‘im@onal connection between the facts
found and the choice made.” The term “hard look’swained by D.C. Circuit Judge Harold
Levanthal in the 1970s. He believed that the “hbrdk” was “central to the rule of
administrative law. The court does not make themalte decision, but it insists that the
official or the agency take a ‘hard look’ at alleeant factor®.” Levanthal’s hard-look
standard was adopted by the Supreme Coutaie Farm ca$é Hard Look Doctrine says
that a court should carefully review an administeaagency decision to ensure that the
agencies have genuinely engaged in reasoned deamsaking. A court is required to
intervene if it “becomes aware, especially fromambination of danger signals, that the
agency has not really taken a ‘hard look’ at thkest problems.” The Administrative
Procedure Act instructs federal courts to invakdagency decisions that are “arbitrary” or
“capricious.” Close judicial scrutiny helps to digme agency decisions and to constrain the
illegitimate exercise of discretion. The hard Iatctrine is simply a reflection of the courts'
view of how an effective and meaningful procesgudicial review should be conductela.
Greater Boston Television Carps. FCC®, "Judge Levanthal suggested that a court should
overturn agency decisions "if the court becomesarawespecially from a combination of
danger signals, that the agency has not reallyntakbard look’ at the salient problems, and

has not genuinely engaged in reasoned decisiommak

®Harold Levanthal, Environmental Decision Making @hd Role of the Courts, 122. PA. L. REV509, 514
(1974).

5IMotor Vehicle Manufacturers Association of the @ditStatews. State Farm Mutual Automobile Insurance
Co.,463 U.S. 29 (1983).

®%Greater Boston Television Carps.FCC 444 F.2d 841 [D.C. (Cir. 1970)]
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The leading Supreme Court case actually strikingrdan agency decision under the
arbitrariness tesGtate Farmis the best example of the hard look test iniappbn. In this
case, the Court reviewed the National Highway Tea®afety Administration's abandonment
of seatbelt regulations. Although the Court did nse the term hard look, its decision can
best be characterized as a hard look approaclptgiag the arbitrariness standard. The Court
did not reject the agency's policy change througideial hard look, but it did find danger
signals suggesting that the agency had not takeardalook at the issues involved in making
that change. The Court held an agency's decisidarbitrary and capricious if the agency
has........ entirely failed to consider an imi@ot aspect of the problem” The Court after
noting several danger signals, concluded that ajency had not conscientiously
undertaken its responsibilities. The Hard Look ppie has been followed by the American
Courts in a series of decisions to quash and & pslicy decision§®

Doctrine of Proportionality

Doctrine of proportionality signifies that admingtive action should not be more drastic than
it ought to be for obtaining desired result. Theag@ple of proportionality envisages that a
public authority ought to maintain a sense of prapo between his particular goals and the
means he employs to achieve those goals, so thaiction impinges on the individual rights
to the minimum extent. This means that administeatction ought to bear a reasonable
relationship to the general purpose for which tbegr has been conferred. The implication
of the principle of proportionality is that the cowvill weigh for itself the advantages and
disadvantages of an administrative action. Onthéf balance is advantageous, will the court
uphold the administrative action. The administratroust draw a balance-sheet of the pros
and cons involved in any decision of consequencéhéopublic and to individuals. The
principle of proportionality envisages that an adlistrative action could be quashed if it was
disproportionate to the mischief at which it wasned. The measures adopted by the

administration must be proportionate to the pursalgdctive.

According to de Smiffd, the doctrine of proportionality involves “balangitest” and
“necessity test”. Whereas balancing test permitstisry of excessive onerous penalties or
infringement of rights or interests and a manifegbalance of relevant considerations, the
necessity test requires infringement of human sigbtthe least restrictive alternative. Prof.

3Christenservs. Harris County 529 U.S. 576 (2000)/nited Statess. Mead Corp533 U.S. 218 (2001).
% De Smith Judicial Review of Administrative Acti¢h995)
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Jeffrey Jowef® describes the proportionality test to involve apfisticated four stage

process’ posing the following questions:-
(1) Did the action pursue a legitimate aim?
(2) Were the means employed suitable to achievweath®
(3) Could the aim have been achieved by a lessatda alternative?
(4) Is the derogation justified overall in the irgsts of a democratic society?

The European Court of Justice Bela-Muhle Josef Bergmann K&. Groes-Farm
GmbH® popularly known as ‘skimmed milk powder case’ wassidering a regulation. The
regulation was passed for the purpose of redudiegviast over-supply of skimmed milk
powder. The regulation attempted to solve the pmbby making it compulsory for farmers
to use skimmed milk powder for animal feed instediccheaper soya milk powder. The
European Court of Justice held that, although tbenCil had the powers necessary to issue
such a directive, and that solving the oversuppBsva legitimate aim, the measures
prescribed were overly burdensome on farmers, andehdisproportionate to the problem.

The Courts in India, with a written Constitutionithva framework of supremacy of the
Constitution and a clear constitutional mandatgidicial review, has the clear constitutional
mandate of plenary powers of judicial review. Treuf@s are vested with the power to test the
validity of every action of every authority funatimg under the Constitution on the touch
stone of the Constitution and the power of judicgdiew is available in respect of exercise of
powers under any of the provisions of the Constitut The power is comprehensive
irrespective of whether the actions of the exeeutive in the realm of administrative action,
administrative discretion, administrative policy kitey or administrative adjudication. There
are no constitutional inhibitions on the powerguaficial review as are present in England or
the United States. But in actual exercise of powsdrgudicial review, the attitude of the
Supreme Court has been that of restraint, reticemck deference. There was perceptible
influence of the judicial trends in England and @wurt treaded the path @Wednesburand
GCHQ. The Court confined its role to supervising that tleeisions are taken correctly and
not that the correct decisions are taken. The Qoeated itself as just any other branch of the

government and confined itself to traditional riflat has been assigned to the judiciary under

% professor Jowell, “Beyond the Rule of Law: Tovga@&bnstitutional Judicial Review”, (2000) PL 671
66)1~;
Ibid
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the classical model of separation of powers. tttfeht it should not transgress into the fields

reserved for the legislative and executive brancifiglse Government.

However, with the changing needs and times, thertCmalized that the traditional
attitude of judicial hands off, especially in adistrative policy matters, the traditional notion
that the function of the judiciary is to interpeetd enforce laws and that making of policy is
the business of executive and that Court shouldraasgress into the fields reserved for the
legislative and executive branches of the Govertnaed the traditional tools of judicial
review viz., theWednesburygrounds of illegality, irrationality and procedluienpropriety
were not enough to meet the present day challengé® Court also realized its inherent
shortcomings in deciding technically complex isswdsich did not have any judicially
manageable standards to resolve it and the Caalized that the time has come to develop
such standards. The Court also realized thathbhaging circumstances needed new judicial
concepts and judicial tools. The Court also redliteat in the matter of social, economic and
environmental policies where a large public interesnvolved, the Court cannot remain as a
mute spectator and allow the executive to actrimaaner prejudicial to the public interest and
conducive to their own private and political intgse The Supreme Court Mohd. Abdul

Kadir vs. Director General of Polic¥said:

“We are conscious of the fact that the issue is tiemaf policy having financial
and other implications. But where an issue invajvipublic interest has not
engaged the attention of those concerned with yotic where the failure to take
prompt decision on a pending issue is likely tode¢rimental to public interest,
courts will be failing in their duty if they do nalraw attention of the authorities
concerned to the issue involved in appropriate adéhile courts cannot be and
should not be makers of policy, they can certab®ycatalysts, when there is a need

for a policy or a change in policy.”

The Court held that though Court would not entdp ifull-blown merit review of
policies, but it can definitely examine whether thelicy makers have considered all
important factual aspects of the matter, have cemed all policy choices, have genuinely
engaged in reasoned decision making and that thereational connection between the facts
found and the choice made. The Court would examimether the policy makers have drawn

®"Mohd. Abdul Kadiwvs. Director General of Police, Assarf2009) 6 SCC 611.
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a balance sheet of pros and cons of all policyadsand based on the appreciation of pros

and cons have chosen the most advantageous phbayec

In the recent land mark judgment in 2G €8sthe Supreme Court, while summarily
rejecting the State plea that in financial policattars Court should not interfere with policy
decisions of the matter, set aside 122 licence®ftelecom which were given by the
government to private telecom operators. The Csaid:

“[T]lhe power of judicial review should be exercisedth great care and
circumspection and the Court should not ordinanmiterfere with the policy
decisions of the Government in financial matterseré cannot be any quarrel
with the proposition that the Court cannot subsdiits opinion for the one formed
by the experts in the particular field and due eespshould be given to the
wisdom of those who are entrusted with the taskarhing the policies. We are
also conscious of the fact that the Court should interfere with the fiscal
policies of the State. However, when it is cleattmonstrated that the policy
framed by the State or its agency/instrumentalitg/ar its implementation is
contrary to public interest or is violative of thenstitutional principles, it is the
duty of the Court to exercise its jurisdiction arder public interest and reject the
stock plea of the State that the scope of judi@alew should not be exceeded

beyond the recognised parameters.

“When matters like these are brought before thécjaddconstituent of the State
by public-spirited citizens, it becomes the dutytlod Court to exercise its power
in larger public interest and ensure that the tutinal integrity is not

compromised by those in whom the people have repimgst and who have taken
an oath to discharge duties in accordance with Gbastitution and the law
without fear or favour, affection or ill-will and o, as any other citizen, enjoy
fundamental rights and, at the same time, are bdongerform the duties

enumerated in Article 51-A."

®8Centre for Public Interest Litigatioms. Union of Indig(2012) 3 SCC 1.
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In Brij Mohan Lalvs. Union of Indi&®, the policy decision of the Government to wind
up the Fast Track Courts was under challenge. &wet Kumar, J., speaking for the bench

said:

“Independence of judiciary is one of the most digant features of the
Constitution. Any policy or the decision of the @onment which would destroy
or undermine the independence of judiciary woultlaordy be opposed to public
policy but would also impinge upon the basic suuetof the Constitution.... It
has been consistently held that writ of mandamushbsissued, perhaps not as
regards the manner of discharge of public dutytit respect to the due exercise
of discretion in the course of such duty. Suchasanly the practice in India but

even in the United States of America.

“It is thus clear that it is the constitutional dudf the Supreme Court to ensure
maintenance of the independence of judiciary a$ aglkeffectiveness of justice
delivery system in the country. The data and siesigplaced on record .......
show that certain and effective measures are redjuo be taken by the State
Governments to bring down the pendency of caséswar courts. It necessarily
implies that the Government should not frame anlicigs or do any acts which
shall derogate from the very ethos of the statettymle of judicial independence.
If the policy decision of the State is likely toope counterproductive and increase
the pendency of the cases, thereby limiting thietrig fair and expeditious trial of
the litigants in this country will tantamount tofrimgement of their basic rights
and constitutional protections. Thus in these caes court could issue

mandamus.”
The learned Judge further said:

“The power of the Government, regarding how thegyoshould be shaped or
implemented and what should be its scope, is vadg wsubject to it being not
arbitrary and unreasonable. In other words statg foranulate or reformulate its
policies to attain its obligations of governancet@rachieve its objects, but the
freedom so granted is subject to basic constitatidmmitations and not so

absolute in its terms that it would permit evenitaalby actions. Certain tests,

®9Brij Mohan Lalvs. Union of Indig (2012) 6 SCC 502.
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whether the Supreme Court should or should notfere in the policy decisions

of the State, can be summed up as:

l. If the policy fails to satisfy the test of reasolesiess, it would be
unconstitutional.

Il. The change in policy must be made fairly and shooldgive impression
that it was so done arbitrarily on any ulterioreimtion.

lll. The policy can be faulted on the grounds of mala,funreasonableness,
arbitrariness or unfairness, etc.

IV. If it is de hors the provisions of the act or légfi®ns.

V. If the delegate has acted beyond the powers ofdeta.

“Cases of the nature where courts have exerciséidigll review in relation to
policy mattes can be classified into two main @as®ne class being the matters
relating to general policy decisions of the statd ¢he second relating to fiscal
policies of the State. In the former class of cafes courts have expanded the
scope of judicial review when the actions are aabyt mala fide or contrary to
the law of the land; while in the latter class akes, the scope of such judicial
review is far narrower. Nevertheless, unreasona&sken arbitrariness, unfair
actions, or policies contrary to the letter, intantl philosophy of law and policies
expanding beyond the permissible limits of deleggbewer will be instances
where the courts will step in to interfere with ti@ernment policy.”

In Shivaji Universityvs. Bharti Vidyapeetff, the Government resolution which laid
down as a matter of policy where there is a sim@le college in a district of the State, no
other law college therein will be permitted, waglenchallenge. The Supreme Court said,
“[A]ssuming that that is the policy, this is cleadrbitrary and unreasonable. Account has not
to be taken of whether or not a law college exista district. What is relevant and what
should be taken into consideration is the poputatwich the existing law college serves and

whether, therefore, there is need for an additionlége.

In Akhil Bhartiya Upbhokta Congress. State of Madhya PradeSthe decision of the
Government of Madhya Pradesh to allot 20 acres landate Shri Kushabhau Thakre

Memorial Trust without any advertisement and witha@uwiting other similarly situated

°Shivaiji Universitys. Bharti Vidyapeeth(1999) 3 SCC 224.
"Akhil Bhartiya Upbhokta Congress. State of Madhya Prades{2011) 5 SCC 29.
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organisations/institutions to participate in theqass of allotment was under challenge. The
Supreme Court set aside the allotment after obsgm¥iat any allotment of land or grant of
other form of largesse by the State or its agehAnssumentalities by treating the exercise as
a private venture is liable to be treated as atjtrdiscriminatory and an act of favouritism
and/or nepotism violating the soul of the equalitpuse embodied in Article 14 of the

Constitution.

The Supreme Court in exercising the powers of jatlreview over the policy decisions
has been aware of its inherent shortcomings thatypmatters involve appreciation of highly
complex technical issues and Judges are not walpped for the same. To overcome this
constraint the Court has devised the novel toassigning the task of examining the merit or
otherwise of such policy and regulatory mattershi expert bodies and regulators and then
assuming the task of overseeing that appropriatesidaes are taken and appropriate policies
are adopted which will safeguard the public inteeasl will avoid arbitrary decisions by the
executive. IMAvishek Goenkas. Union of Indid? the Supreme Court said:

“The concept of “regulatory regime” has to be umstieod and applied by the
courts, within the framework of law, but not by stituting their own views, for
the views of the expert bodies like an appellatertcolhe regulatory regime is
expected to fully regulate and control activities all spheres to which the

particular law relates.

“We have clearly stated that it is not for this @oto examine the merit or

otherwise of such policy and regulatory mattersclvhiave been determined by
expert bodies possessing requisite technical know-dnd are statutory in nature.
However, the Court would step in and direct théntézal bodies to consider the
matter in accordance with law, while ensuring thallic interest is safeguarded

and arbitrary decisions do not prevail.

In Atyant Pichhara Barg Chhatra Sangk. Jharkhand State Vaishya Federatirihe
policy adopted by the Jharkhand Government to amnadde Extremely Backward Classes
with the Backward Classes for the purpose of agpwnt was under challenge. The Court
directed that the Jharkhand Government will lodlo ithe facts and circumstances that are

peculiar to it by appointing an Expert Commissianaobody as has been provided for in

?Avishek Goenkas. Union of Indig(2012) 5 SCC 275.
"3Akhil Bhartiya Upbhokta Congress v. State of MadRyadesh(2011) 5 SCC 29.
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Mandal Commission casehich can inquire into the representations/conmpéaimade over

under inclusion and over inclusion and make bindegpmmendations.
VI. Conclusion:

The Supreme Court in India always realized thas the “ultimate interpreter” of the
Constitution and it has been assigned the rolehaf §entinel” by the Constitution. The role of
the higher judiciary under the Constitution castsitoa great obligation as the sentinel to
defend the values of the Constitution and the sigiftIndians. The courts must, therefore,
uphold the rule of law and harness their powerthlip interest* With an increased activity
in the executive sphere where enormous powers haea entrusted to the executive, the
traditional concept of parliamentary control of tBeecutive was not enough to keep the
executive within its constitutional bounds. The @aealized that the traditional attitude of
judicial hands off, especially in administrativelipp matters, the traditional notion that the
function of the judiciary is to interpret and erderaws and that policymaking is the function
assigned by the Constitution to the executive thiatl Court should not enter the uncharted
territory of policy making, and that the Courtasncerned only with the decision making
process rather than the decision itself were notigh to meet the present day challendes.
the changing circumstances the Court undertookdlee which some may call as “judicial
activism”, and started exercising the powers ofgiadl review of all administrative actions,
which hitherto it has been only asserting. The Chas started exercising the powers of
judicial review regardless of whether such decisiare in the sphere of administrative action,
administrative discretion, administrative adjudicator administrative policy making. In the
process, the Courts have adopted the new princgplégools of judicial review developing in
other jurisdictions. The Courts have adopted amiegh the “doctrine of hard look” and the
“doctrine of proportionality” and have also evolvets own doctrines and bestowing
enormous consideration to “larger public good” andividual rights and liberties, started
reviewing the administrative actions on the toushstof “greater public interest”. This is
definitely a welcome trend insofar as it refleatgegration of canons of judicial review and

trends towards “a one-world public law”.

"*Narmada Bachao Andolars. Union of India,(2000) 10 SCC 664.
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