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l. Introduction:

The universal human rights are often expressed and guaranteed by law in the form of
treaties, customary international law, general principles and other sources of international
law”. Both Kenya and India are signatories to three key United Nations backed Covenants
that promote human rights of civil servants and other individuals the Universal
Declaration of Human Rightsl948 hereinafter referred to as UDHRthe International
Covenant of Economic, Social and Cultural Righi®66 hereinafter referred to as
ICESCR; and thelnternational Covenant on Civil and Political Rights966 [hereinafter
referred to as ICCPR. Apart from these Conventions, there are various constitutional and
legal provisions both in Kenya and India that promote and protect human rights of individual
in general and human rights of civil servants in particular. All these shall be comprehensively
analysed in this paper.

For the proper perception, this paper is divided into four parts fifldiepart is an
introductory part while theecond part deals with the concept and meaning of the terms ‘civil
servant’ and ‘human rights’. Théhird segment incorporates constitutional and legal
provisions on civil servants’ human rights while the last part is reserved for conclusions

arrived at from the study.

Il. Concept and meaning of the terms ‘civil servant’ and *human rights’:
The term ‘civil servant’ generally refers to a body of Government employees

entrusted with the administration of the country, and mandated to carry out the policy of the
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Government of the ddyThe term includes members of a civil servicehef National/Centre
and Counties/States, or all those who hold civistpounder the National/Centre or
County/State Government. On the other hand, tme temman rights’ has not been expressly
defined in any United Nations Convention nor undlee Constitution of Kenya2010
[hereinafter referred to as CQKr theConstitution of Indial950 hereinafter referred to as
COlI]. Human rights are generally inalienable fundarakmights to which a person is
inherently entitled simply because he/she is a lmub®ng. In other words, they are rights
interdependent, indivisible, inalienable and inhéréo all human beings, whatever the
nationality, place of residence, sex, national thinie origin, colour, religion, language, or

any other status

Il. Constitutional and legal provisions on civil servats’ human rights:

Both the COK and COI guarantee human rights inGhapter on Bill/Fundamental
Right$. Besides, the Directive Principles of State Po[icgreinafter referred to as DP$P
under the COI supply the necessary guidelines far eéffective implementation of
fundamental rights Accordingly, there are a number of constitutiompabvisions that
support, promote and protect human rights of cgivants both under the COK and the COI.
They include:

lll.I. Right to life:

The right to life is ordinarily the most fundamedntight on the basis of which other
rights accru¥. Chapter IV of the COK and Part IIl of the COI garstees the right to life of
all persons including civil servants by prohibitiagbitrary deprivation of life or personal
liberty. Although both Constitutions expressly pilohextra-judicial killings, they do not

completely outlaw capital punishment. Deprivatidrife can therefore be justified either be
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the Constitution or any written ldW Art.21 of the COIl, though couched in a negative
phraseology, has received the widest possiblepration by the Supreme Court of India
[hereinafter referred to as SCIUnder the canopy of the Article, so many rights/e thus
found shelter, growth and nourishmérst, right to shelte?, right to livelihood®, right to
receive timely medical treatméfitright to privacy®, right to good health, right to speedy
trial and humanitarian treatment while imprisonedli person¥, etc All this rights are part

and parcel of the human rights of civil servants.

[l.1I. Right to freedom:

Apart from the right to life, civil servants aresalentitled to certain rights to freedom.
Chapter IV of the COK and Part Ill of the COI guaeses various rights to freedom to all
citizensi.e., freedom of speech and expressipmight to assemble peaceably and without
arms® freedom to form associations or unibhsreedom of movement and residefice
right to practise any profession or to carry on angupation, trade or businéssreedom of
religion®’, etc These rights are however, not absolute. The C@Kthe COIl confer power
upon the State to impose by law reasonable rastictas may be necessary in the larger
interest of the communify. The grounds for imposing these restrictions \agording to the
freedom sought to be restricted, and they incledgrictions relating to decency or morality,
security of State, defamation, public order, intigat to an offence, hate speech, propaganda
for war, maintenance of sovereignty and integritthe nation, contempt of Cousdtc

[.11I. Right to equality:

M The use of the wordekcept to the extent authorised by this Constitutioother written law under Art.26,
supranote 5 and the wordseXcept according to procedure established by’ lamder Art.21,supranote 10
justify this preposition/statement.
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Every person is entitled to all the rights and di@®as set forth in the Constitution,
without discriminatiofi* of any kind, such as race, sex, health statuiior| national or
social origin, birth or other statustc®. The right to equality is therefore an essentiahhn
right that the COK as well as the COI guaranteedltmdividuals including the civil servants
for it affords protection not only against discrnmatory laws passed by the legislatures but
also prevents arbitrary discretion being vestethinexecutivé® and more importantly, it can

be enforced in cases of unequal scales of pay las@htional classificatidr.

lII.IV. Right against exploitation:

Civil servants especially junior employees arermofiently exploited by their seniors
despite the existence of certain provisions in@@K and COI. Part Il, Chapter IV of the
COK and Part Ill of the COI foe.g.,contains certain provisions to prevent exploitatad
the weaker sections of the society by individuaigshe Stat&. Human trafficking, forced
labor or any act of compelling a person to workhwiit wages where he/she is legally
entitled not to work or to receive remuneratioprishibited®. The prohibition against forced
labour is however, made subject to one exceptiateuthe CO i.e., the State can impose
compulsory service without pay for public purposesl in imposing such services, the State

cannot make any discrimination on grounds onlyebigron, race, caste or class or any of
thent™.

[1l.V. Other constitutional and legal provisions that support, promote and protect
human rights of civil servants:
Apart from the above fundamental rights, therease some other rights under the
COK and the COl that support, promote and protantdn rights of civil servants. These are:
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* Cultural and educational rights: Chapter IV of the COK and Part Ill of the COI
guarantee certain rights aimed to protect the sightcultural, linguistic and religious
minorities, by enabling them to conserve their fage and protecting them against
discriminatiori?.

* Right to Constitutional Remedies: A declaration of fundamental rights is
meaningless unless there is effective machinerytferenforcement of the righits
Chapter IV of the COK and Part Ill of the COI inporates provisions for the
enforcement of fundamental rigfitsSuperior Courts are generally designated Courts
with power to issue writ:yamely; habeas corpusmandamus, prohibitigrcertiorari
andquo-warrantofor the protection and enforcement of fundamenggits under the
COK as well as the Cé1

» Directive Principles of State Policy:One of the important features which is not
clearly incorporated in COK but emphatically firissplace in the COl is the DPEP
Although the DPSP are asserted to be fundamentakigovernance of the country,
they are not legally enforceaBle They aim to ensure that the State provides free
legal aid to guarantee equal opportunities for segujustice to all irrespective of
economic or other disabiliti& They also obliges the State to provide the right
work, education and to public assistance in caésgkness and disablement, within
the limits of economic capacityas well as to provide for living wage, just and
humane conditions of work and maternity relief’°. All these principles generally
promote and protect the human rights of civil setsa

* Human Rights Commission: Another aspect that is incorporated in Part 5,pf#ra
IV of the COK but does not expressly find placgha COI is the provisions relating

to the establishment of the Human Rights CommiéSidhe Commission in India is

32 5ee Arts.43 and 44supranote 5 and Arts.29 and 3§ypranote 31.
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rather established under tReotection of Human Rights Act993? which isin pari
material with the Kenya National Commission on Human Rights, 26tL1. In either
case, the Commissions are autonomous bodies chartiedrotection and promotion
of all human rights for all individuals and groupsluding civil servants.

* The Drugs and Cosmetics Act, 1940: This Act provides protection against injurious
drugs as a result of onward march of science amplaxities of living processes.

 The Drugs and Magic Remedies (Objectionable Advertisement) Act, 1954: The
object of this Act is generally to control the adissment of drugs in certain cases, to
prohibit the advertisement for certain purposeseaiedies alleged to possess magic

qualities®.

IV.  CONCLUSIONS:

A detailed analysis carried out in this paper ulsveiajor international, constitutional
and legal provisions including judicial pronouncerserelating to civil servants’ human
rights both in Kenya and India. It can specificddy noted that both countries’ constitutional
and legal framework aii@ pari materialwith the International Covenants on Human Rights.
It can however, be noted that unlike the COI, tH@KCdoes not incorporate a separate
Chapter of DPSP to further supplement fundamengdlts that supports, promotes and
protects human rights of civil servants.

Another distinguishing factor as noted in the sttltht emphatically finds its place in
the COK but is not expressly addressed in the GOthe establishment of the National
Commission of Human Rights. There is a separatgt@hander Part 5, Chapter IV of the
new COK that is dedicated to the provisions retatmthe establishment and functions of the
Kenya National Human Rights and Equality CommissBimilar segment is missing under
the COI. Further, while there is only one major aodnprehensive legislation dedicated to
the promotion and protection of human rights ofilceervants in Kenya.e., the Kenya
National Commission on Human Rights ,A2011, there are a number of legislations both at
the Centre and individual States in India for thenpotion and protection of human rights.

It is a fact that there exist many challenges enciil servants’ human rights horizon

today namely poverty, food security, terrorism, arbitrary tséars, stringent restrictions on

2 See Chapter Il and V, thérotection of Human Rights Act993. This Act was enacted pursuant to the
directive under Art.51 of th€onstitution of Indiaand also the commitments taken at Vienna conferand it
provides for the constitution of a National HumaiglRs Commission, the State Human Rights Commission
States and Human Rights Courts for better protedfdiuman rights in India.

3 See the Preamble, tHBrugs and Magic Remedies (Objectionable Advertisgywect,1954.



forming unionsetc  To confront these effectively, revision of thdsting legal provisions,
free and frank exchange of views, coordinationatous leveld.e., national, regional and
international levels, convergence in resources tagtinical cooperation, partnership with

Non-Governmental Organisations and civil societyugs is essential for better protection
and promotion of human rights.



