TABLE OF CONTENTS

Topic Page No.
DIECIATALION ...ttt ettt et e et e et e e e e enes i
Certificate 0f the SUPETVISOT ....ceiuviiiiiiiiiie ettt e e e e b e e e e eeraaee s i
Anti Plagiarism REPOTL .......ooiiiiiiiiiiiiiiii et e e e e e 111
ACKNOWIEAZEIMENL.......eiiiiiiiiiee et e e e e e e e e e arareeeeeeeeenennens v
ADSETACT. ...t e e st e e e ee s V-Vvil
List Of CONEENL......eeiiiiiiiiiiiiiee e e Viil-Xxi
LISt OF FIGUIES .oeiiiiiiiiiiieeee ettt e e et e e e e e e e e aaaaeaaeeeeeeennnens XXii
List 0f ADDIreVIation .......ccoiiiiiiiiiiiiii et XXiii
LISt OF CASES ettt XXIV-XXX

INTRODUCTION
Evolution ofthe problem..............cooiiiiiiiiiiiiiiiee e XXX1-XXX1V
Statement ofthe Problem ............coooiiiiiiiiiiii e XXX1V
RESEAICh QUESTIONS ...viiiieiiieiiiiiiieee et e e e e e e e atraaaeeeeeeeeas XXXIV-XXXV
HYPORESTS .ot e e e e e et e e e e e e e e aaaaeeas XXXV
Limitation of the Study.......c.cccoiiiiiiiiii e XXXV
ScoPe Ofthe STUAY ....eoruiiiiiiiii e XXXV
Significance ofthe Study........oocviiiiiiiiiiii e XXXV
MEthOAOIOZY ....eeeeeiiiie ettt e e et e e e e e e XXXVi
Objective 0 the StUAY ......cooiiiiiiiiiiie e XXXVi

Literature Review

1 Articles Referred .........ooooviiiiiiiiiiii XXXVI-XXXViii
1L Bo0kS REfeITed......couiiviieiiiiiie e xxxix-xli
1i. LILErature SUIVEY ......uviiieiiiiiiee ettt ee et e e ettt e e et e e e e eebaeeeesereeeeas xlii-xliii
Chapter SUMMATY ......ccccuiiieiiiiiie ettt ettt et e e e et e e e e seaeeeeesebeeeeennnneas xliv-xlv



CHAPTER |

THEORETICAL AND CONCEPTUAL FRAMEWORK OF
RELIGIOUS LAWS

INErOAUCTION ...ttt e e e e e e 1-3
Family Laws synonyms to Personal Laws..........cccooevviiiiiiiiieeiiiiiiiiieeeee e 3
Personal Laws 1 India ........coooiiiiiiiiiiiii e 4
i.  Neutrality towards the Hindu and Muslim [aw .............cc.ccccovvieviiiennnennne. 7-8
ii.  Codification of Laws by the Britishers ...........c.cccccovieeiiiiiiiiieciicccieeee. 8-9
iii.  Shift from Neutrality to Legislation .............ccccoevvieiiiieeiiiieciie e, 9-10
iv. Personal Laws and the Constitution of India ..............cccoeevviiiviiiinninnne. 10-18
Personal Law- Private law or Public Law? ..........cccooiiiiiiiie 19-23
Are Personal Rights Group Rights or Individual Rights..........cccccoovviiiniiinnnnnn. 23-24
Personal Law- Definition and Meaning... ........ccccccveiieeeeeiiiiiiiiiiieeeeeeeeeiiieeeee e 25
SUM UP. o ittt e ettt e e et e e et e e et eeenaseeenneeesnseeennnes 25-26



CHAPTER Il POLITICS OF PERSONAL LAWS

INETOAUCLION .. e e 27-28
BaCKATOD ..ttt e e et e e e stbaaeeenes 28-30
L Sati Regulation of 1829 and the Widow’s Remarriage Act, 1856............... 30
1L The Muslim Personal Law (Shariat) Application Act, 1937 ......cccceeeenn. 31

1. The Lahore High Court Judgment, 1938............ccccoviiiiiiiiiiiieeeeeeee, 31

v. The Dissolution of the Muslim Marriages Act, 1939 .........cccovvvveeeennnn. 32- 34
The Jurisprudential Theory .........c..vvviiiiiiiiiie e 34 -35
Democratic Politics of India ........ccccooiiiiiiiiiiiii e 35
1. The HINAU Code ......oooiiiiiiiiiii e 35- 36
1. The Bill for the Muslim Women ..., 37-39
1il. Shayara Bano Case (Triple Talaq).......ccooovveeiiiiiiiiiiiiiiiiiiiiiceeeee, 40-43
Righteous Policy, Unpleasant POLItICS .........ccooouiiiiiiiiiiiiiiiiiiiiiiieeeeieeee 43-45
Inter State Politics in the Sabrimala Case...........ccooiiiiiiiiiiiiiiiiee 45-49
Towards UnifiCation.........oouuiiiiiiiiiieiiiiiee e 50-51
SUM UP. ¢ ettt ettt e ettt e et e e et e e et eeenseeenneeennseeas 51-52



CHAPTER I
PERSONAL LAWS AND THE
ISSUES OF GENDER INEQUALITY

IMAAITIAEZE .nvvvvvvveeeeeeeeeeiie e te e e e e e e ettt e e e e e e e sttt e e eeeeeeeesastssaeeeeeeeesannnsnsnneeaaaeeans 53-54
L Hindu Law. ..o e 54-58
1. Special Marriage Act, 1954 ..o 58
1il. Parsi Law. .. .cooooiiiiieee e 58-59
v. CRIISHIAN LAW ..evviiiiieieeeiieeee et e e e e e e e et e e e e e e e e e ennens 59
V. MUSIHIM LAW ... e 59-62
NUlity O MAITIAZE ......eeeeeeeeiiiiee et 62-64
1. Hindu Law . ..ot 64
1. Special Marriage Act, 1954 ... 64-65
1il. Parsi LaW ...cooeeiiiiiiieee e a e e 65
v. CRIIStIAN LAW ...viiiiiieeiieciicee et e e e e e eeeeee e 66-67
V. MUSIHIM LaW . 67-70
MaAINtENANCE. ...ttt ettt ettt et 33555 weeeeeerrrrrnrnns 70-71
1 Hindu Law......coooiii i ropeeeeerrrrrrnaans 71-75
11. Special Marriage Act, 1954.......cciiiiii r2999eseererrrrrrnns 75-76
1. ParsiLaw......coovvii r39seerrrrrnnenens 76-77
1v. Christian Law............ooiiiiii e rop eeerrrrrrraans 77-79
V. Muslim Law. ...t r599s +eseerrrrrnnns 79-86
Restitution of Conjugal Rights...................o. 39593559505 sssrrnnssnnns 86
L Meaning and StALUS.......ccccueiiriiiiniieeniie ettt 87
1. Gender Biased ApPliCation .........eeeviiiiiiiiiiiiieeeiiie e 87-89
1il. Constitutional Validity .......c.cccceviiiiiiiiiiiiiiiiicccc e 89-92
Judicial SeParation ..........eeeiiiiiiiiiiiiiie e e 92-93
L Hindu Law. .. ..oooiii e 93-95
il. Special Marriage Act, 1954 ....ooooiiiiieie e 95
1ii. Parsi LaW. ..o e 95
. CRristian Law. .. co.eiiiiiiiie et e e 96

Xi



V. MUSIIM LAW . oo oo e e eeeeans 96

Divorce

................................................................................................................ 97

i HINAU LaAW. o oo 97-99
il. Special Marriage Act, 1954.......coooiiiiiiiiiiie e 100-101
1. ParST LW e 101-102
1v. CRIISTIAN LW <ot 103-105
V. MUSHITYE LAW oo e e 105-111
TNRETIEANICE .ooeeeeee e e e e et e e e e eee e e e e e e eeanas 111
i HINAU LAW .ot 111-114
1L CRIISTIAN AW oot e e e 114-116
11l. ParST AW .o 116-117
iv. IMUSIIIM AW <o 117-119
GUATAIANSHIP. .. ceeeeiiiiieee e e e e e e e e e e e e e et arraeaeeeeeeeannens 120
L HINAU LaW. e 120-123
1. Special Marriage Act, 1954 ..o 123
11l. CRIIStIAN LaW . .o oot 123-126
1v. ParST AW . ¢ e s 126
V. MUSIIIM LAW . o oo 126-129
F N [0) 01510 s WSRO PPUPRR 129
L HINAU LaW. o oot 130-134
1. Special Marriage ACt, 1954... ... 134
11l. ParST AW e e e 135
1v. CRIISTIAN AW oo e e 135
\Y MUSHITE LAW . . ¢ et 135-137
SUM UP ettt e e e e e et e e e e e e e e e 137-138

Xii



CHAPTER IV
JUDICIAL OPINION WHETHER PERSONAL LAW IS A LAW
UNDER ARTICLE 13 OF THE CONSTITUTION OF INDIA

Personal LawW ... ...coocuiiiiiiiiiie e e as 139-140
Evolution of Personal Laws..........cccocuviiiiiiiiiiiiiiieeee e 140-148
Personal Law and Constituent Assembly Debates...........cccceeeeeeeeeiiiiiiiiiieneennnnn. 148-151

Personal Laws as ‘Laws’ or ‘Laws in force’ under Article 13 ofthe

Constitution Of INdIa......ccooiiiiiiiiiiiii e 151

L Is Personal Laws ‘Laws’ under Article 13 ofthe

Constitution of India? ........ccoooiiiiiiiiii e 151-153
1L Is Personal Laws ‘Laws in force’ under Article 13 of the Constitution

OF INAIAT ..o 153-157
1il. Is ‘Laws in force’ and ‘Existing Law’ one and the

SAME thINE? ..eviiiiiiiiiiieeee e e e e e e e e trarra e e e e e e 158-159
Judicial Pronouncements ............coocuuiiiiiiiiiiiiiiiiiiee e 159-160

1 Cases where it was held that Personal Laws are immune from judicial

SCIULINY ..ttt e e e e e e e e e e e e s tar e e e e eeeee e s nnsranaaaeaeaaans 161-162

i. ~ Cases where it was held that Personal Laws need to conform to Part I11
of the Indian CONStIULION .....ceevririiiiiiiiiiiiiiiee e 162-170
SUM UP et e e e e ettt e e e e e e e eees 170-175

xiii



CHAPTER V
COMPARATIVE STUDY OF THE PERSONAL LAWS OF
THE SAARC NATIONS

ALGRANISTAN. ....eiiiiiiiiiee e e e e e e e e rraaaeeeeeas 176
The Constitution of Afghanistan and the Personal Laws ............cccccccviiiiiiiennnnnnn. 177
L MAITIAZE .oeeeeeeeeiiiiieeee e e e ettt e e e e e e e ettt e e e e e e e e e neabaeaeeeeeeeennnnnnns 177-179
L MAINEENANCE ..eeeiiiiiiiiiiiiiee et 179-180
T DIVOTCE . ceiiiiiiiieiiee e 180-181
V. INNETTEANCE ....eeiiiiiiiiii i 181-182
V. GUArdIanShiP. .. .oocoueiiiiiiiee e e 182
Bangladesh.........cooeuiiiiiiiii e e e e e 183
The Constitution of Bangladesh and the Personal Laws............cccccceeeeeinnnnnn... 183-184
L\ 3 T U URR PR 184-188
1. MaINEENANCE ..ooeiiiiieeiiiiiie ettt e e e 188-189
T DIVOTCE.ceiiiiieiiiiiiiiee e e e e e e e e e e e nsenaaeeeas 189-191
V. INNETTEANCE ....eeiiiiiiiiiiiiice e 191-192
V. GUArdianShip ....ccc.evviiiiiiiii e 192-193
IMALAIVES ...vvviiiieiee ettt e e e e e e et a e e e e e e e e s atbareeeeeeeeeennnnraaaaaaaeaaans 193
The Constitution of Maldives and the Personal Laws ...........cccccceeeeeeeenninnnnn.. 193-194
L MAITIAZE ..ttt ettt et e e e et e e e ettt e e e e nnnbeeeeeennnes 195
1. MAINEENANCE ...eeivviiieeiiiiie et ettt e e ettt e e e e e e enreee s 195-196
L DIVOTCE c.neiiiiiii it 196-199
1V, INNETTEANCE ....eeeiiiiiiie it 199
V. GUArdIanShIP ..o.oooueiiiiiiii e 199
PaKISTAN ......eeiiiee e 200
The Constitution of Pakistan and the Personal Laws............cccccoeeviiiiiiiniiinennnnnen. 200

Xiv



L MAITIAZE ..evveeee et et ettt e e e et e e e et e e e e satbaaeeennnaaeeeennneas 200-203
I MAINEENANCE ....eeiiiieeiiiiieiiiee et e e e e e e 203
L DIVOTCE ettt 203-204
IV, INRETTEANCE ..o 204-205
V. GUATAIANSHIP .oeiieiiiiiieciie e e e e 205
STTLANKA . ..ce e 206
The Constitution of Sri Lanka and the Personal Laws............ccccooiiiiiiiiiiinnnine. 206
L MUSHM Law. ..o 206
1. Kandyan Law. ... 207
1. Thesavelamal Law ..........coooiiiiiiiiiii e 207-212
J 5] o | P PPURURRR 212-213
The Constitution of Nepal and the Personal Laws ...........ccccccvvvveiieeeiiiniinnnnnn. 213-214
A\ 3 - TSP PSPPR 215
1 MAINEENANCE .eoeeiiiieiiiiiee ettt e et e et e e e 216
HL DIVOTCE ...ttt ettt 216-217
1V, INNETTEANCE ....eiiiiiiiiii i 217-219
V. GUArdianShip .......eevviiiiieiieeee e 219
BRULAN. ...t 219-220
The Constitution of Bhutan and the Personal Laws ...........cccccvviiiiiiiieeiiinnnnnn. 220-221
L MAITIAZE .. .eeveeieeeieee ettt e ettt e e et e e e et eeeeeaeaeeeeas 221-223
1. MAINEENANCE ....evvvviiireeeeeeeeiiiieeeeeeeeeeeeiree e e e e e e e e eenarraaeeeeeeeeeesnnsnsaeeeas 223-224
T DIVOTCE..eiiiiiiiiiiiiiee et e e e e e e e e e e e e easanaaeeeas 224-225
IV, INNEITEANCE ... e et ae e e e e 225
V. GQUArdianship .....ooeeeeieiiiiiii e 225-226
SUM UP .ttt e e e e e e 226-228

XV



CHAPTER VI
INTERNATIONAL INSTRUMENTS RELATING TO GENDER

EQUALITY
INETOAUCLION .. 229-230
GeNAET ANd SEX ....eiiiiiiiiiiiiiiiiee e 230-231
Gender EQUAlItY .....oeviiiiiiiie e 232-233
BN TS 1 (101 01 PP PUPR 234-238
UNIEEd INALIOTS «..ueeeeeeiiiiiee ettt ettt e e ettt e e et e e e e eabaeee e e 238-242
International Instruments (General)............ccvvviiiiiiiiiiiiiiiiiieee e 242
L Universal Declaration of Human Rights..............cccccccoeiieeiiiis 242-246
1L The International Covenant on Civil and Political Rights ........... 246-253
ik The International Covenant on Economic, Social and
Cultural Rights ......cooeiiiiiiiiiiieeeeeeeeee e 253-260
International Instruments (SPeCIfiC) .......cceeuvviiiiiiiiiieiiiiiieee e 260
1. Convention on the Political Rights of Women, 1954... .................... 260-265
.. Convention on Consent to Marriage, Minimum Age for Marriage and
Registration of Marriages, 1962... ......ccccoceviiiiieeeieeeeiieeeee e, 265-269
iii. Declaration on the Protection of Women and Children in Emergency and
Armed Conflict (1974)....coe i 270-272
iv. Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) (1979) .ot 272-284
Beijing Declaration............ccc.eiiiiiiiiiiiiiiiie e 284-290
UNDP Gender Equality Strategy 2018-2021 .......covoiiiniiiiniiiiiiieiiiceeeceae 290-292
Sustainable Development Goals............coooiiiiiiiiiiiiiiiiiiieeee e 292-294
Critics t0 the UN I@SPONSES ...eeeeruuriireeiiiiieeeiiiieeeeeiiteeeeeitteeeeeiteeeeesebteeeesnneeaeennes 295
South Asian Association for Regional Cooperation (SAARC).......cccveveennnnee. 295-296

XVi



L Sixth SAARC Summit — Eighteenth SAARC Summit....................... 296-307

An analysis of the Gender Gap Report 2020...........coooeviiieiiiiiieenniiiieeeeiieennn. 308-312
SUM UP oot e e e e e e e et e e e e e e e e aebnaeeaeaeeeens 313-314

CHAPTER VII
SCOPE, AMBIT AND APPLICABILITY OF SECULAR LAWS IN
THE SAARC NATION

ALGIANISTAN. . ..eiiiiiiiiiiiieec e e e e e e e e eeeeeeeennnees 315
Religious DemOGraphy .........coeiiiiiiiiiiiiiiiiee e e e e ereeee e e e 315
The Historical Background of Islam in Afghanistan................cccooiiin. 316-317
The Legal System in Afghanistan... .......ccccoeeiiiiiiiiiieiiiiieee e, 318-326
The Constitution of Afghanistan and Religious Freedom...................ccooce. 326-332
Atrocities In the year 2021... ......viiiiiiiiieiiiiiiieee e e e 333-334
Status of Government Respect for Religious Freedom.............ccccoeeveeviiiiiinnnnnnnn. 334
Status of Societal Respect for Religious Freedom...........cccocvvviiiiieiiiiniinnnnnnn. 335-336
Bangladesh .........oooueeiiiiiiiiie e e e e e e 336
Religious DemOIaphy ........cceecveiieiiiieieeieceeee ettt ennas 336
The Historical Background of Islam in Bangladesh... .............ccccccoiiiinnnnnn. 336-337
Politics behind declaring Islam as the State Religion ..........ccccceeeeeeeeeeinnnnnenn. 337-339
The Controversy on Bismillah and Its Impact on Religious Minorities

ARENZIOUS DEDACIE ... 339-344
The Constitution of Bangladesh and Religious Freedom.............ccccccceeieeene 344-347
Conflicts based onreligion in the year 2021 in the Republic of Bangladesh ............. 347-348
Status of Government Respect for Religious Freedom..............ccocceevniiennn 348-350
Status of Societal Respect for Religious Freedom............cooovviiiiiniiiiieennnnne. 350-352
IMALAIVES -ttt ettt et 352
Religious Demography.........coooiiiiiiiiiiiiiiieee e 352
The Historical Background of Islam in Maldives..........ccccceeviiiiniiiiniiienniiceen. 353
The Constitution of Maldives and Religious Freedom ..........cccccovveeinicnnnnen. 353-356

XVii



a. Protection of Religious Unity Act, 1994.......ccocoviiiiiiiniiiiiiiie, 356-357

b. Defamation and Freedom and Speech Act, 2016 ..........ccocvveeeeriveeeennn. 357

c. Maldives Penal Code..........cceeviiiiiiiiiiiiiiiieeeieeeeeeee e 357-358
Notable Controversies of the last decade ...........oocceeeeiiiiiiiiiniiiiiinnnnnen. 358-359
The Status of Government respect for Religious Freedom........................ 359-360
Status of Societal Respect for Religious Freedom.............ccccvvviiiiennnnnnin, 360-364
PaKIStaN. ...cooiiiiiiiii e 364
Religious Demography.......cc..uvviiiiiieieiiiiieiieee et e e e e e e e e 364
Historical Background of Islam in Pakistan ............ccccccvvviiieeiiinnniinnnnnn. 364-367
The Constitution of Pakistan and Religious Freedom............cccccvvvveene.nn. 367-369
Status of Government Respect for Religious Freedom............ccoccvevvevviieenennnnne. 369-372
Status of Societal Respect for Religious Freedom............ccccvvvvieieeennnnnins 372-374
STTLANKA. ...t et 375
Religious Demography.........c..evviiiieieieiiiiiiiiieee e eeeeiiteeee e e e e e e e e e e eeees 375
Historical Background of Buddhism in SriLanka...........cccccoeeveinniinnennnnn. 375-376
The Constitution of Sri Lanka and Religious Freedom ............cccccovvveienvennnnen. 376-380
Notable Instances of Religious discrimination..............c.eceeeevieeeeseeceeseeseennenne 380-382
Status of Government Respect for Religious Freedom...........ccoccvvevvieeiniiinnnnen. 383
The Status of Societal Respect for Religious Freedom...........ccccoeveeinneenn. 383-387
DA S] o | PRSP PPPPRR 387
Religious Demography..........coocueiiiiiiiiiiiiie e 387
Historical Background of the Constitutional of Nepal..........ccocceeviiinniinns 388-392
Politics behind the demand for Secularism in Nepal ........ccccooocviiniiinnienne. 392-394
The Constitution of Nepal and the Religious Freedom...........cccccoeveernieennnn 394-396
The Controversy of Hindutva and its impact on religious minority .............. 396-398
Status of Government Respect for Religious Freedom............ccocceerviiennncen. 398-399
Societal Respect for Religious Freedom ...........ccceeeviiiiiiiiiiiiiiiiiiieeee, 400-402

Xviii



BRIULAI <o 403

Religious Demographiy ..........coccviiieiiiiiiieiiiiiee ettt e e e 403

Historical Background of Buddhism in Bhutan.............cccccooviiiiinnininnnnn. 403-406

The Constitution of Bhutan and Religious Freedom..............cccceeevvininnenns 406-410

Status of Government Respect for Religious Freedom.............cccvvveennnen. 411-412

Status of Societal Respect for Religious Freedom...........cccccvvviiiiiiiinnnnnnn, 412-414

SUM UP ... e et e e e e e e st r e e e e e e e e s nnssasaeeeas 415
CHAPTER VI

CONCLUSION AND RECOMMENDATIONS

CONCIUSION ...t 416-433
RecoOMMENAAtIONS ......eiiiiiiiiiiiiiiice ettt et e e 433
1. Recommendations Specific to improvise the Gender
Gap inthe SAARC Nations .....ccceeeeeeeeiiiiiiiieeeeeeesciiiiieeeeeeeeeeieens 433-435
1. Recommendations Specific to the United Nations in
Achieving Gender Equality..........cccceeeeeiiiiiiiiiiiiieeeeeecieeeeee e, 435-436
1il. Recommendations Specific to SAARC in achieving Gender
EQUAlitY oo e 436-438
v. Recommendations Specific to the SAARC Nations in framing
Gender Just Personal Laws ..........coooviiiiiiiiiiiiiiiiiiee e, 438-446
BiblIOGraphy ....coeeiiiiieeee e 447-453
Articles

XiX



