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I. Introduction:

What is old in the world is violence and what is new is the growing
awareness of the undesirability of violence and the efforts to contain and
prevent it Crimes against women have been committed since antiquity.
Violence to wives, the central concern here, is found in all societies and
across all economic and age groups. For centuries, domestic violence has
been perceived as a part of the normative structure in patriarchal societies.
In most societies women have been victims of abuse by their spouses and
often by members of their family. The maltreatment goes unnoticed,
unpunished and condoned implicitly. It has been noted that domestic
violence cuts across race, culture and society, yet examination of the socio-
historical, socio-political and cultural context in which it occurs is
legitimised and has been inadequately analysed. No discussion on
development is complete without addressing the issue of domestic violence,
for, although it occurs in the context of the home and as such, is frequently
seen as being in the realm of the “private”, its origins, maintenance, and
legitimation are a function of the cultural values and the structural inequities
of the patriarchal and hierarchical societies in which we’live.

It is a trite saying that domestic violence has always existed in all
societies and that it will continue to exist so long as socio-economic and
cultural factors conspire to keep one of the spouses (generally, the wife)
subservient to the dominance of the other (generally, the husband). It seems
indeed a great pity that despite the proliferation of education, the growing
emancipation of women and revolutionary changes in people’s attitude
towards the institution of family in this century all over the world, domestic
violence persists and is still tolerate@here is now an increasing concern
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all over the world about violence in the family, @agesult of the feminist
movement. The paper focuses on the socio-legal rdimes of domestic
violence - tracing the definition, nature, magnéutealth consequences and
further looking into the problem as denial of furrdantal human rights and
also undermining the human development goals.

I1. Definition and Nature of Domestic Violence:

Violence is a complex concept, violent behavicam be defined and
categorised in a variety of ways. Violence has desdly been used
interchangeably with the term “aggression” whilelgnce typically refers to
a physical act; aggression frequently refers to am@evolent act that is
intended to hurt another person. The hurt maybeadnly physical but may
be emotional injury or material deprivatidrFurther, there are negative
connotations of the term “violence”, some invedtiga have tried to
differentiate between hurtful violence and morengissible act§.Research
on family violence has demonstrated the difficuitydistinguishing between
legitimate and illegitimate acts, since offendesistims, by standards and
agents of social control often accept and tolenadémy acts that would be
considered illegimate if committed by strangers.

According to few studies domestic violence hasnbdefined as
“day today patterned and recurrent use of physiggdence like pushing,
slapping, punching, knifing, shooting and throwirigjects by one member
of the family at anothét.Most of the studies on domestic violence have
limited their scope to physical violence involvingembers of the family.
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These studies have overlooked psychological videlike suppression,
harassment, domination, humiliation, insult andlisuembarrassment, all of
which are more fully captured under another da@nitwhich defines
domestic violence as “any act of commission or eiois by family

members and any condition resulting from such actd inaction which
deprive other family members of equal rights aberties and / or interfere
with their optimal development and freedom of ckdi€

The United Nations defined the term “violence agaiwomen” in a
1993 Declaration as “any act of gender based weldhat results in, or is
likely to result in, physical, sexual or psychologi harm or suffering to
women, including threats of such acts, coerciomrbitrary deprivation of
liberty, whether occurring in public or privatedif'* The Declaration further
notes that violence against women as encompadsingot limited to, three
areas: violence occurring in the family, within theneral community and
violence condoned or perpetrated by the sSfakéaving included domestic
violence as a form of violence against women, timitdd Nations further
explained that: The term ‘domestic violence’ isdise describe actions and
omissions that occur in varying relationships. Téen is used narrowly to
cover incidents of physical attack, when it mayet#tke form of physical and
sexual violations... The result of such physical er@e can range from
bruising to killing; what may often start out agapently minor attacks can
escalate both in intensity and frequency.... ‘Donwestiiolence’ also
includes psychological or mental violence, whiclm @nsist of repeated
verbal abuse, harassment, confinement and demnivafiphysical, financial
and personal resources’. Scholars like Johanna Bond and Robin Phillips
have confirmed that “gender-based violence, such. aomestic violence,
involves some form of physical assault or intrusida a result, these forms
of violence inherently violate the rights of bodihtegrity and security of the

person”™* However, Ela Grdimc points out that “extensive aodtinually
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expanding research literature supports the assdttat domestic violence is
associated with a wide range of traumatic psychocébgeactions...... 1

Domestic violence includes violence perpetrateadre a woman by
her husband and other members of his family andifesad through as
below:

» Physical abuse such as slapping, beating, armitgjsttabbing,
strangling, burning, choking, kicking, threats wih object or
weapon, and murder. It also includes wife inheggar(the
practice of passing a widow, and her property, év Head
husband’s brother).

» Sexual abuse such as coerced sex through threatsidation
or physical force, forcing unwanted sexual actfoocing sex
with others.

» Psychological abuse which includes behaviour thahtended
to intimidate and persecute, and takes the fornthofats of
abandonment or abuse, confinement to the homegilance,
threats to take away custody of the children, destin of
objects, isolation, verbal aggression and constamtiliation.

« Economic abuse includes acts such as the denidurafs,
refusal to contribute financially, denial of fooddabasic needs
and controlling access to health care, employnetat,

* Acts of omission are also included as a form of esim
violence against women. It should be noted thdtoalgh the
categories above are listed separately, they atemmually
exclusive. Indeed they often go hand in h#nd.

“Domestic Violence” as discussed here is a systiengpattern of
abusive behaviour, occurring over a period of titm& may become more
frequent and severe and are done for the purposentrfol, domination, and
/or coercion. The abuser frequently accomplishes #buses in an
environment of his own creation that ultimatelypsdhe victim in a state of
fear, isolation, deprivation, and confusion. Dortestolence episodes are
not random acts of violence or incidents of mergslof temper. Rather,
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to the Incidents of Domestic Violence(2000) 23 Hastings Int's and
Comp.L.Rey pp 217-232.
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such episodes are part of a complex, continuingepatof behaviour; of
which the violence is but one dynamic.

The term “domestic violence” is commonly usedha United States
to refer to “violence occurring in relationshipstween current or former
spouses and current or former intimate partners \Whwe not been
married”’® However, in this paper “domestic violence” incladéolence
against women within the institution of marriage.lhdia the perpetrator of
violence against a woman is frequently not only smouse but also her in-
laws or her relatives through marriage.

Domestic violence, a social problem is also kndwrother names
like wife battery, family violence, spouse abuséfevbeating or the more
discreet phrase, silent crime. It is a term thaliap to a miscellany of harm
but by using a single term of ‘domestic violenc@/ithin the women’s
movement, it was realised that the operative tesmaestic violence failed to
describe the gamut of physical, psychological, miysical, social and
cultural abuse of women. A comprehensive worceisty be scripted. Until
then the simplistic term is continued to be usedafio extremely complex
global problent?

I11. Magnitude of the Prablem in India:

In India domestic violence is the most endemic aitbspread form
of violence. Despite its prevalence, it is onlyawetty, as a result of relentless
effort by women’s organisations, that violence agawomen in the home
has received any public attention. Domestic viodenats across education
and income levels occur in both joint and nucleamifies. It is not
necessarily related to alcohol abuse. A very Ittleearch has been done on
this subject and this is largely because, likehmrest of the world, in India
too, there is a tendency to overlook the incideoicthe phenomenon with
only the few heinous cases attracting media antigattention.

Not much research has been done in India for yaoétreasons.
Firstly, the semi sacred nature of the family idiém society makes research
into family violence a taboo. Secondly, researdo ithe family has been
largely devoted to the study of joint family whicliverted attention from
family conflicts in general and physical violenae particular. Thirdly,
paucity of research on family violence can be lafted to the apathetic
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attitude of society which has relegated intra-fgnvilolence to a form of
individual pathology and has led members of theilfaio believe that
physical conflicts in the family do not constitwielence>°

The age old phenomenon of wife-beating has unigaeifestation
in India. In most Indian homes, wife-beating isfatt one of the most
accepted crimes committed against women. This pnobé not confined to
one particular strata of society alone. It existsrgwhere though in different
forms? In India, the wife-beating seems to get camoufiageder the term
dowry-deaths. The death which occurs within the é&as the ultimate
manifestation of the violence suffered by most amdivomen in varying
degreed?

If statistics are to be believed, almost everyhgixrs, somewhere in
India, a young married woman is burnt alive, bedtendeath or forced to
commit suicide. At least 20% married women agedvben 15 to 49 years
experience marital violence at some point in thiegs, many on an almost
continual basi§® In one study of battered women it was found that t
percentage distribution of causes of violence ajaimarried women were
dowry demands, extra marital affairs and bigamgolabl and gambling
were the highest. The analysis revealed that faertttan 50 percent of the
cases, regular beating was a fact of life. Besmdasual beating, 10 percent
of the women were assaulted with instruments. Agrostudy of dowry
victims shows that one in every four was murderediiven to commit
suicide and more than half (61.3 percent) werevthrout of their husbands
house after a long drawn out period of harassmemtarture. According to
another study the victims were mostly young (18y8ars), less educated
than their spouses, dependent on husbands on sflawtheir living and
mostly died from burn injurie¥. It has also been argued that it is not only a
woman’s dependence which makes her vulnerablefesimva high status job
may also be subjected to violente.
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A study in Karnataka, found that 61 percent of wormeported
experiences of harassment or violence for varimasons. The greatest
number of incidents of abuse occurred within thenéoat the hands of
husband or in-law& According to a study in Gujarat over all 66 petosin
the respondent women reported that they were dgbjeto verbal or
physical violence. Nearly 42 percent of all wometpexienced physical
violence. The remaining 23 percent reported vesabeise by husbarfd.A
few other studies conducted in India have alsontedaa similar magnitude
of wife beating. In a study of Tamil Nadu and UtRmadesh, 36-38 percent
of Tamil women and 42-48 percent of women from U®aadesh were
reported to have suffered beating by their hush&hal the above studies
indicate that wife beating is almost ingrainedridian male behaviour.

In an interesting study of the impact of wife-begtiit was found
that in three villages in Karnataka, only 22 petogamen claimed to have
been abused by their husband. In fact, duringvieltt, two women were hit
by their husbands; but, in response to a quedtienyery same women did
not say that they had been abused. The reseamheluded that it was only
if the beatings were very severe did women perceithemselves as being
abused: the odd slap or blow was regarded as soutusband — like
behaviour. There was wider societal tolerance fde wbuse, which was
even considered justifiable under certain circunca “disputes over
dowries, a wife's sexual infidelities, her negle€thousehold duties, and her
disobedience of her husband'’s dictates are allidered legitimate cause of
wife beating”®® Observations during fieldwork of other studiesoatenfirm
a high degree of acceptance of male violence, & evdy when the torture
became unbearable or death appeared imminent th&itwomen appeared
willing to speak ouf?

A detailed discussion on wife abuse, has rebuttediocingly, that
the popular myths which surround the phenomenonifef beating in India
such as middle class women do not get beaten,ittienvof violence is a
small, fragile helpless women belonging to the waglclass, the wife beater
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is a man who is frustrated in his job, an alcohatic a paranoid person,
aggressive in his relationships. Nor was it truat tthe so-called loving

husbands did not beat their wives or that womargkes men to beat them.
Yet, many of these myths seem to pervade the daalfyife-beating and

feminine expectations in Indian society.

For instance, based on an analysis of cases wiadhcome to the
Delhi-based women’s organisation, Saheli, it waslentt that wife-beating
was common among, all social classes as it “isflacteon of the power
relationship between a husband and wife’, whichronr a woman’s
secondary social statéisHowever, the pattern of violence differs from one
class to another, with the whole neighbourhood d&iitness when a slum-
dweller beats his wife to the extremely privateunatof a middle class
professional’s physical oppression of his spouse.

Another area about which universally little is kmowand hardly
discussed, is that of marital rape: in India, diespome thinking along these
lines by feminists and legal experts, there hagea®een no amendment in
law to include rape within marriage. The only twaeptions being, firstly,
if the wife is below 15 years of age and secondthe wife is living
separately under a decree of separation. ThougineBgon marital rape as
well as other sexually demeaning and violent acés difficult to obtain,
however, discussions with counsellors working widtboused women
indicated that a very large percent of their ckewere tortured with forced
sexual intercourse. Feminine socialisation whiclresstes docility,
compliance and shame predisposes a wife to accephge of physical
behaviour from her spouse. It would not be tooemmtr to hypothesise that
much male physical violence in marriage is relatedsexual activity:
detailed interviews and discussions at the womedtislter of battered
women quite often led to admission of sexual exceds¥en a woman
resisted, she was beaten, or if she did not satiefyhusband’s demands
(whicggcould quite often be perverse in nature) dhécome was physical
abuse’

It is indeed ironical that for long, the family,ewvied as individuals
ballast against the world becomes the arena fatirege physical and
mental oppression of women; while the legal andcpatystems have, after
1975 become more receptive to certain excessesmyat remains unstated,
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invisible and represséd Domestic violence against women is a difficult and
intractable health and social problem in India. ®kerwhelming conclusion
is that wife-beating is not only deeply entrenchiedt also that attitudes
uniformly justify wife-beating, and few women woubgbt out of an abusive
marriage.

V. Health Consequences of Domestic Violence:

Domestic violence against women leads to far-riegcphysical and
psychological consequences, some with fatal outsqisee Table 1). While
physical injury represents only a part of the negahealth impacts on
women, it is among the more visible forms of viadenAssaults result in
injuries ranging from bruises and fractures to ofrdisabilities such as
partial or total loss of hearing or vision, and rmirmay lead to
disfigurement. The medical complications can rafige haemorrhage and
sterility to severe psychological trauma. Studiesnany countries and also
in India have shown high levels of violence durprggnancy resulting in
risk to the health of both the mother and the unldoetus. In the worst
cases, all of these examples of domestic violemaceresult in the death of
the woman— murdered by her partnét.

Non-Fatal Outcomes:

Physical Health outcomes
* Injury (from lacerations to fractures and interaggans injury)
* Unwanted pregnancy
* Gynaecological problems
e STDs including HIV/AIDS
» Miscarriage
* Pelvic inflammatory disease
»  Chronic pelvic pain
* Headaches
* Permanent disabilities
* Asthma
e Self-injurious behaviours (smoking, unprotected) sex

Mental health outcomes:
» Depression

3 |bid., p.1748.
% |bid., p.9; Sriranjan ChaudriStudy Shows Women are Battered and Assaulted”,
The Times of Indigzeb 2, 2000, p.2.
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e Fear

e Anxiety

¢ Low self-esteem

e Sexual dysfunction

e Eating problems

¢ Obsessive-compulsive disorder
e Post traumatic stress disorder

Fatal outcomes:
* Suicide
* Homicide
e Maternal mortality
+ HIV/AIDS

Table 1 - Health Consequences of Violence against Women™.

Sexual assaults and rape can lead to unwantedareigs, and the
dangerous complications that follow from resortittg illegal abortions.
Women in violent situation are less able to usetregeption or negotiate
safer sex, and therefore run high risk of contractsexually transmitted
diseases and HIV/AIDY. The impact of violence on women’s mental health
leads to severe and fatal consequences. Batteredemvchave a high
incidence of stress and stress-related illness agcpost-traumatic stress
syndrome, panic attacks, depression, sleeping aithge disturbances,
elevated blood pressure, alcoholism, drug abuse |am self-esteem. For
some women, fatally depressed and demeaned byabeses, there seems
to be no escape from a violent relationship exsajuide®

Children, who have witnessed domestic violenckawe themselves
been abused, exhibit health and behaviour probfériihey may have
difficulty at school and find it hard to develogsé and positive friendships.
They may try to run away or even display suicidaidencies. Witnessing
and experiencing violence as a child can also r@suhternalising violence
as a form of conflict resolution. Girls who witngbkeir mother being abused
may be more likely to accept violence as the narra marriage than those
who come from non-violent homes. While many chitdrieom violent

36
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homes do not grow up to be violent, those who haiteessed violence in
childhood are more likely to become adults who gega violent behaviour
both inside and outside the hoffle.

A study reports that violence in the home undeemiahild survival
i.e. children of women who were physically and sdiyuabused by their
partner were six times more likely than other afeiidto die before the age
of five.** A study in the Indian states of Tamil Nadu andaU®radesh also
found that women who had been beaten were signtficanore likely than
non-abused women to have had a pregnancy lossdbamion, miscarriage,
or stillbirth, or to have lost an infafftin rural Karnataka a study found that
children of mother who were beaten received lessl fitnan other children
did, suggesting that these women could not bargéim their husbands on
their children’s behalf®

While the exact manner in which violence againstrnen affects
child survival is not known, one possible explamatis that children of
mothers who are abused are more likely to be bademuweight, and thus
carry a higher risk factor of dying in infancy ohildhood. Another
explanation is that women in abusive relationstip8er from lower self-
esteem, weaker bargaining position, less accefsotband resources, and
are therefore less able to care for their childfen.

V. Denial of Fundamental Human Rights:

Perhaps the most crucial consequence of domestenge against
women is the denial of fundamental human rightghiem. International
human rights instruments such as the Universal d&atibn of Human
Rights (UDHR), adopted in 1948, the Convention o Elimination of all
form of Discrimination against Women (CEDAW), adegtin 1979, and the
Convention on the Rights of the Child (CRC) adopted 989, affirm the
principles of fundamental rights and freedoms afrgvhuman being. Both

0" Innocenti Digestsupranote 17, p.12.
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Ganatra B.R.Too Far, Too little, Too Late A community based case controlled
study of maternal mortality in rural Karnataka, iend Bulletin of the World
Health Organisation, (1998), 76(6), pp 591-598 ctite Population Reports
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(CEDAW) and the (CRC) are guided by a board concégtuman rights
that stretches beyond civil and political rightghie core issues of economic
survival, health, and education that affect theliguaf daily life for most
women and children. The two Conventions call far tight to protection
from abuse and negleét.

The strength of these treaties rests on an irtierra consensus, and
the assumption that all practices that harm wonmah Ghildren, no matter
how deeply they are embedded in culture, must laelieted. Legally
binding under international law for governmentstthave ratified them,
these treaties oblige governments not only to ptat®men from crimes of
violence, but also to investigate violations whieeyt occur and to bring the
perpetrators to justic®.

VI. Human Development Goals Under mined:

There is a growing recognition that countries cameach their full
potential as long as women'’s potential to parti@dally in their society is
denied. Data on the social, economic and healtts aifsviolence leave no
doubt that violence against women undermines pssgie@vards human and
economic development. Women'’s participation haoiveckey in all social
development programmes, be the environment, foegppwalleviation, or for
good governance. By hampering the full involvemant participation of
women, countries are eroding the human capitalatff their populations.
True indicators of a country’s, commitment to gendguality lie in its
action§7to eliminate violence against women intalforms and in all areas
of life.

VI1I. Protection of Women from Domestic Violence Act, 2005:

The passing of therotection of Women from Domestic Violence
Act 2005 is an important marker in the history leé tvomen’s movement in
India, which has confronted the problem of domegiitence for well over
two decades. This enactment sets free the movefrntthe malaise that
has long plagued it, of attributing all categorifsviolence suffered by
women within their families to ‘dowry’ and widenirtbe scope of the term
‘domestic violence’. It acknowledges that domesticlence is a widely
prevalent and universal problem of power relatigmshmore than the
culture specific phenomenon called ‘dowry death’or® importantly, it
marks a departure from the penal provisions, witigtged on stringent

5" Innocenti Digestsupranote 17, p.8.

6 United Nations ECOSO@Report of the Special Rapporteur on Violence asfai
Women[E/CM.4/1996/53 para 33.

" Innocenti Digestsupranote 17, p.8.
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punishments, to positive civil rights of protectiand injunction. Prior to the
Domestic Violence Act 2005, legal measures avalabldomestic violence
survivors were hampered by a reluctance to enfdareestic violence as a
criminal offence. Although criminal proceedings aimjunctions were

available under the Penal Code and existing leg@sladomestic violence
was regarded as a private family matter, and paliceé the courts were
generally unwilling to take action against batterdfurthermore, the legal
process was laborious and expensive. Protectiométipns often proved to
be little more than pieces of paper which faileghtotect women from their
abusers. Finally, the implementation of a Domestiolence Act, 2005

sends out a strong message of the seriousnesswhitih society regards
domestic violence.

VIII. Conclusion:;

The term ‘domestic violence’ is now part of thenacular and no
longer surprises; it is a commonplace term. And et expression is highly
subversive in that it comprises a juxtapositionvofds that would once have
been regarded as very odd. After all, the domesgiftere has traditionally
been regarded as a refuge and a haven, not thefsrtelence. The broad
acceptance of the term means that it is no longgven that women are safe
at home. Rather, this is the place where they argt tikely to be hit and to
be killed.

Women are often in great danger in the place wthen should be
safest: within their families. For many ‘home’ i©igre they face a regime of
terror and violence at the hands of those clogedm — those they should
be able to trust. Those victimized suffer physicahd psychologically.
They are unable to make their own decisions, vthe& own opinions or
protect themselves and their children for fearusttfer repercussions. Their
human rights are denied and their lives are stéi@m them by the ever-
present threat of violence.

Domestic violence is a emotive topict st because the injuries
which women receive provoke feelings of shock aitg put also because if
takes place in a setting which we perceive as baingpfe haven in a
heartless world and within a relationship which fieany people is a source
of happiness and security. The injuries shock aradsb shocks that such
things could occur in a domestic setting, betwesa people who have
promised to love and cherish each other. The dgsrrey between the
violence and the setting within which it takes pldmth make it harder to
understand the problem and also makes it hardeelfp those who are the
victims. The Protection of Women from Domestic \iote Act 2005 has
surely come as a ray of hope for the victims of dstia violence.
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