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At the apex of the Indian judieial system
stands the most august institution, the Supreme Court of India,

It is indeed the dagzzling jewel in the judicial crown, It hag

aptly been referred to as the fulerum upon which the constitutio-
nal structure and political inastitutions tum, The Supreme Court

is the living wice of the consthtution -~ that is, of the will
of the People expressed in the fundamental law they have reso-

lved to retain themselves from hasty or unjust action by plac-
ing their representatives under the restriction of a pemanent

im. (1 It is the guarantee of the minority, who, when they are
threatened by the impatient vehemenc<:of a transient majority,

can appeal to this pemanent law,finding the interpreter and
enforcer theresf in a court set high above the assults of fa-
ction, Therefore, in a democratic society, and India being a dem-
ocracy, the Supreme Court occuplies a very important place., It is
indeed the bastion of India's democratic government.

Art, 124 of the Indian Constitution says :
There shall be a Supreme Court of India,Its declarmmtion of law
ghall be binding on all courts within the territory of India
(Art, 141) , and all authorities,civil and judieial, shall act
in its aid, “

Even if by a narow constrmuction, the
* quasi judieial tribunals " are exzzpted from the word “courts”
in Art, 141, they necessarily come under the extra-ordinary
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Jurisdiction of the Supreme Court,under Art. 136, Therefore,in
the declaration of what the law of the land is, the Constitution
does not contemplate the sharing of power by the Supreme Court
with anyother body, It is the jealous posseassion of the Supreme
Court and in that respect it knows no um.“’ Its declamati~
ons cover not only federal laws but also state laws, It is the
single law of the Supreme Court that rules the whole country,

In India, the supremacy of the Constitution
ig fully establighed, Bvery authority,legislative, executive and
even judicial, exercises its Power as derived from the Constitue
tions.

The Constitution is a get of living institu-
tions imported and transplanted from many soils of the world;
naturally, there must be some device of knowing what the Consgti-
tution means when cases arise, Constitutional laws are dead letters
g without the courts to expound and define their true meaning
and @peration, they are like big strokes on a vast canvas, ' )
they require proper interpretation. Judges enlarge the briefest
text when the question arises. They try to unfold the hidden mea~

nings in relation to neioty.“)

The Supreme Court is the accredited inter
preter of the Constitution, It has to amplify the contents of
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articles of the Constitution whenever a cage or contro versy
actually comes to it for dlmmeal,or is referred % it for ad
vieory opinion by the President under Art,143, Courts may.by a
series of decisions,elabomte the content of a word or lhnnoo(”
Interpretation 1s indéed a dinlectic process in which the
Precize meanings of broadly worded congtitutional principles
are haunered out in the context of specific fact situations,
The constitution is mot an end in itself, but it is a means to
achieve certain soeial goals '®) Mo sanctity of the constit-
ution does mot 1ie in itp rigidity but the flexibility to keep
Pace with the changing needs of the soeiety, the people who
form part of it and the institutions operating there. Since the
world is in a perpetual flux,the constitution must keep pace
with 1t, It mugt change with the changing conditions or else
it becomes & sort of iyon chain to keep the nation at a stan-
dstill rosition while the world marches on.(.n

It beihg the accredited interpreter of the
constitution,it has to render this interpretation in a dynamie
faghion which is a continuougly oPerative ehartor.“) While
the language of the congtitution does not change, the changing
circunstances of a pProgressive soeciety for which it was desig-
ned yield new and fuller import to the lming.(g) It is to
be noted that in the course of constitutional interpretation,
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the scope for choice and digeretiorn which the written rle must

leave for the interpreter assumes an unusual guantum of magni -
tude. (10)

Since the constituion is an organie instmu -
ment and pemanent in nature,it should receive a congtruction
which fits in with the progress of the DeoPle,and developmental
needs and requirements of the time, Its language should not be
regarded as dend but 2 mode of expression of the aspimtion and
the spirit of the nation, It should not be allowed to lag behind
the time and become out - of - date, (19

Of course, the process of amendment drings
changes in the congtithtion, but in contrast, the courts move by
gradual and often indirect,cautious,well-considered steps, that
enable the past to join with the future,without undue collission
and strife with the Present '2 and thus keeps the constitut -

ion contemporary.
INTERPRETATION IN PRACTICE

In N, S, Shama V. Sri Krishna Simha,('3)
the Supreme Court held that Art. 194 (1) vhich conferred freedom
of speech on the legislator was independent of Art, 19 (1) (a)
and the freedom conferred under the fomer Art, could hot be
curtailed by any law as contemplated by Clause (2) of Art, 19 ,
This view wag affimed by the Supreme Court in its opinion on
a Presidential reference under Art. 143 . (14) It held that
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Art, 194 (1) was subjeet only to that DProvigion of the conati -
tution which regulated the Pmeedure of the legiglature and
Art, 19 (1) (a) :mll 19 (2) were mot of such a nature, It further
held that if all the legislators were entitled to claim wasg the
freedom of sPeech and expression enshrined in Art, 19 (1) (a),
then 1t would have been unnecessary to confer the same right

sPecifically in the manner adopted in Art. 194 (1) .

Part 111 of the Indian Constitution eont -
ains the charter of freedom of the citizens of India, It is indeed
the Magna Carta of the essential freedoms of the Indian people.
The framers of the Indian Constitution did mot leave their task
only by laying down Fundamental Rights, because a right without
adequate meagure of protection would be a heap of sands. They
al so amu-f:urﬁu meagures to protect them, because they knew
that all power; corrupis, and absmlute rower corrupts t'bﬂlud:.“s)
Again basic human rights of the citigens may be arbitmarily cur -
tailed by the executive or by the legislature. Hence, 1t is nece -

gssary to provide an effective machinery for their protection .“‘)

The Supreme Court acts as a labormatory where
the walidity of the laws and executive actions is teated in the
1ight of the relevant constitutional provisions .“7) In another
senge, this Court acts a-;}erp.m watchdog and keePs an unceas -
ing vigil to protect the Fundmmental Rights of the citizen, Right
t0 comstitutional remedies conastituterthe sheet anchor of democm -

ey in India . (18)



Dr, B.R inbedkar,whilc commenting on the
Provisions of Art. 32,0pined, If I wish t3 make a particular artl -
cle ag the mogt important without whieh this Constitutior would de
a nullity, I would mot refer ¢ anyother article execept this : (19)

Therefore, Art, 13 (2) declares that all laws
centmvening Fundamental Rights woid, and Art, 32 makes this deecl -
amtion effective by giving the aggrieved Person a Fundamental
Right to obtain from the Supreme Court aPPropriate directions,
orders or writs in the nature of Habeus Corpus,Mandamug, Prohibi-
tion, Quo VWarmnto, and Certiomri, restmining the violaticn of
his Fundamental Rights. Art. 226 confers on eovery High Court the
Power to issue to any perscn or a2uthority with:ln“itu terri torial
Jurisdietion, directions or erders or wrl.ta.tor:;!erouut of
any of the Fundamental Rights, It is by virtue of the Powers con -
ferred by these two articles that the Supreme Court and High Courts
have been functioning as the custodian of the Fundamental Rights .
In course of its functioning for the last thirty years, the
Supreee Court of India had aany epportunities to eclucidate the
aco pe,ampli tude and mode of opPeration of its fowers of judiecial
review , specially under Art, 32 of the Congtitution which makes
the Court the protector and guarantor of the Fundamental Rights

wdrined in the Congtitution. P

Judieinl feview is an ingtitutional armang -
anent by which the courts of law pronounce judgement on the



constitutional walidity of the disputed pleces of legislation

enacted by the law-making organ, viz, , the legislature , (21)
Congidered aAs A mechanism for urholding the supremacy of the bdasiec
law in a country governed by the ideal of politieal constitutionalise.
o , Judicial Review implies a comprehensive judiecial enquiry into ,
and examination of the actions of the legislative,excutive and ad -
ministm tive branches of government, with the specific Purfose of
enguring their conformity to the specified congtitutional provi =

(22)

gions ,

It is pertinent t6 mint out that constitutio -
nal guasantee of the rights of map hag generally becn regarded as
the indispensable bagliec condition of ordered human progress and Jolit =

ienl atability in a community govemed by the &etirine of rule of
law . It is an essential condition of the modern democratic cons =

titutional government that the freedoms and liberties must be =
embedded in the poaitive law of the country ags superior to the Pow -
ers of any government thai they become effective guarantees against
the arbitmry naction of the state. In order to meke these rights
secure and invholable,adequate legal ramedies shguld be mﬂdc__! in
the congtitutional document of & country., Judiecial Review Provides
this protection of Fundnmental Rights agninast rossible abuse by the
government , Judicinl Review of legiclative aets 1s thought to be o
necessnry reqiirement in order to Presarve individual liberties
againgt the rale of the majority and to DProtect individuals and
groups againgt individlous attacks by public officers and depar -

iments of govermment , Judieirl Review hag been congidered Aas a
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* bulwark of liberty and to public order * © 23
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Therefore, it is clear that Judicial Review 1s
the bagis of action on the part of the Judges to apply the rules
to protect Fundamental Rights from encroachment by different age -
neies, and it 1s this Judiecial Review which is the key to the
regearcher to find out the attitude of the Judges while deeiding
A cage. In fact, the most landmark decigions of the Indian Supreme
Court, that is, those with imjortant consequences for the plitieal
system,hnve been Fundamental Right:decisions . (24)

There is no denying the fact $hat in India ,
ag in the U, S. A, , though in a much more restricted senge and lim -
ited sfhere, Judicial Review has politienl implieations, and that,
in exercising this jower, the Supreme Court sometimes performs a
policy making role. There have been occagions when this Jower
hag been exercised to serve as an instrument for constitutional
and politieal change, and some of the Judges have used this aut -
hority to achieve certain poliey goals ., One can tmee the soelo -
rolitieal and legnl factors that have oriented the Judgea toward
Judicial activim or Jjudicial self restmint as two contmsting
thilosothies of judieial policy making, It can generally be ob -
served that the Indian Supreme Court has, by mand large, manage.l
to forsmke the deotrine of judieial self restmint ymld Judieinl
MA\aee to legislative policy, and aequired a r.ls:la::;uqmun
10le in respect of pProperty rights. By its rigid adherence to the
sanetity 2x of the right to PropPerty, 1t ignored the emergency
elaim of soeial justice. While in the U, S, one ean eaglly &<,
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an element of dynamisn and adjustability in the judieial decigion -
making process, though a pmgmatic exercise of the Powers of Judi ~
cial Review, no such tendency is moticenble in respect of the exer ~
cigse of this fower by the Indian Supreme Oonjt « (25) One looks in
vain for that kind of econscious and creative Jolioy-making that
is discernible in the U.S. in the frmous doetrine of 'Preferred
Freedoms ', that goes to make the Ameriecnn Supreme Oo;rt such a
living, dynamic ingtitution wWithin the Ameriesm Jolitical gystem .
Mhese are, however, mere genermlized statements. A detailed indepth
and incigive content analysis of the judicial decisions eoan only
Provide the clues to the understanding of judieial wvalues , judi -
eial rles and the attitude of the Judges which emerge from the
exercige of this Power .

PROTECTION IR PRACTICE

In Chiranjit Ial's oau.(z‘) Jugtice Mukhe -
riee said, * Tus any body who complains of infraction of the
Fundamentnl Rights, guaranteed by the constitituion, is at liberty
to move the Supreme Court for the enforcement of such rights and
this Court has been giver the powers to make orders and :luucf dire -

ctions or writs .

Agnin, Justice Kania observed in the V.G, Rmo's
cAge ‘n)a * If then, the courts in this country face upio such
imjpottant and none-too-easy tagk, it is not out of any degire %
tilt at legislative authority in a crugpader's spirit, but in dis -
charge of a duty Hsainly laid uyon them by the Sonstitution, This
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is sPecially true as regards the Fundamental Rights, as to whiech
this Court has been asalgned the role as a sentinel on the qui vive.

Jugtice Patanjgli Sastri also oPined in the
Fomesh Thappar tca”, (8) this court is thus congtituted the pr -
'otector and guarantor of Fundamental Rights , and it cannot, con -
sistently with the responsibility so laid uyon it, refuse to ent -
ertain applieations , seeking Protection against the infringements
of such rights, S —

Jugtice Subba Rao_ in a later eage, (2)
observed, " A large majority of our Peoyle are econmomieally Poor,

educationally backward, and politieally not yet conscious of ‘mdrﬁ
rights individual}y or collectively, they cannot be pitted against

the state organisations and 1natitutions «u.e.ee. it is the sacred
duty of this Court to protect their rights

A federatin postulates an agreement and a
di stribution of the legislative,financial and executive pfowers
between the redemtzlon and the federating units. Both the fedemnl
government and the federating units have to function within their
demarcated and delimited siheres, A fedeml governmment being esse -
ntially a comjposite &aveméat. confliets #re inevitable 3 hm_gg_
it 1s an essential feature of a federal lity that thers should
be & Judie:lal_ hody. India, being a fademuon? ( although many
scholars have expressed doubt a-“ te ita fédeml character ) the
tagk of confliet - resolving rests with the Supreme Court .
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The Supreme Court maintains the delicate
balance of powers of governance distributed between the centre
and the congtituent units by either party to invade the domain
agsigned to the othen (%) In a federation, there will be confli -
cts between the centre and the gtates, between the parlisment and
the state legisiatures, between o ghate and anothyl Detween the
state and DPecyple, between FPundrmental Rights and Soeial Justice.
Naturally, the Supreme Court hag to play the role o) an wmpire to
resolve these conflicts, The 10le of the courts in maintaining a
working federmliom is precisely the task of mediation between
large Princijles and particular problems the task of interpoging
intemediate princiPles more tentative, experimental and rragma -
tie . Prof. Freund hag beautifully expressed the sense, According
to him, the courts are sub - gtations which transform the high
tension charge of Fhilosorhers into the reduced wltage of a ger -

viceable current . (31)

From another point of view it would be both
convenient and useful to look wupon the Supreme Court and the
judieial hierarchy as a 'gystem ' with other sub - gysteaus and
components in temms 1f the s’atl;s framework , For a meaningful
di scussion and analysis of Jjudiecial - decision making Process
and judicial dbehaviour , such an approach has much to commend
itgelf, as 1t brings to light in very clear Percpective the entire
operation and funetioning of the judieial and legal Piocess as a
part of the politieal process of the country.
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Judges and lawyers who Practige before the
courts, the interest groups that supprt and sponsor litigation,

and the litigants themselves are some of the material,living el -
ements and components of the ayetem . Many of the interactions

between them are obvious to even the most easual observer,

Litigants hire lawyers to represent them ;
lawyers argue cases before the judges, and so forth . Traditional
judicial institutions such ag ' stare decisis ' and' judicial

~ restrain® ; legal rules of Proocedurs, evidence and statutory
construction ; acecepted codes of ethics § and jolitical and
economic ideas and theories are among the non -~ material, non -
1iving elements of this system . These to0 can be obgerved to be
interrelated with one another and with the material living eleme -
ments of the system . Not only are the material and the non - mat -
erial elements interrelated with one another, but these interrel -

ations have some degree of order in them .

Of even greater import and interest are the
 somewhat ordered relationghips among individual Judges and other
elements of the system in renderkbng judieial decisions.

e boundaries of the federal judicial system
can be defined as the authoritative allocation of values presented
~4in the fom of litigation which the larger political system allows
by its yules of jurigdiction and which the courts further define
by their motions of justiciability and standing, Because the
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federal judicial system is am open gystem, it is subjeect to infl -
uences, stresses and disturbances from these plitical as well as
the non - political environments. The way in which a politiecal sy -
stem reacts to and copes with the influences, stresses and dis -
turbances emanating from the environment shapes the nature of that
system . Systems theory uges four theoretieal congtruets to explain
how this occurs , namely : inputs,conversion, outputs and feedback .

The federnl judicial system can be treated
analytieally by these four interrelated construets . The inpat <%
the federal judicial system consiats both of demands in the fom
of litigation and supports in the fom of lay and professional
attitudes about the way the courts fulfil their 10le. To maintain
Pogitive support, the courts must behave according to the rle—
expectations of these publies. This inecludes, smong other things,
a conformity to the fommal legal 1ules and the Noms and mores of
the legnl and judieial professions. Following these le expee =
tations detemines to a large degree what demands can be processed
and in a broader sense rePresent the limits of akthority within
which the federal judiciary will receive Jositive support from
the larger Political systeme On the input gide, thereifore, we
need to explore the kinds of cases, petitions or demands lhieh
come to the court, who goes to the court for redress and why,

and under what conditions.

The conversion or judiecial decision - making
stage occurs as the inputs are processed, reshaped and evaluated

by federal Judges, With regard to conversion, we would need
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systematic studies of the Process of judicial recruitment and
socialigation, the activities and 10les of the Judges, the values
of the ingtitution, the methods used for disposing of offieial
buginess,individual and group stmategies for decision - making ,
and noms of congtitutional interpretation,

The outputs consists of actual decisions or
outcomes of particular cases as well as specified or implied poli -
cies concerming how similar cases are to be processed in the futu -

re . Judicial output has an impact on the larger Political system
and its component sub - gystems . On the output side, therefore,
we would want to know how the tribumnal in gquestion uses its Power

to influence publiec poliecy and to mobilise support for itself, both
sPecified and diffuse.

The reactions from these systems are fed back
into the federal judicial system as feedback, Feedback influences

the new demands and supports at succeassive input stages.
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AN INTRCDUCTION T0 BIHAVIOURAL RESEARCH

The rise of publiec law ag an imjortant compone —
nt of the wlume of litigation made the public aware of the impact
of the judicial decision on the soecio - economic Process . So long

as the Courts were Primarily concemned with private law litigation,
the nexus between the Judivial Drocess and the socic -~ economie
2 ~#  process was not so obvious . Ihe mew realigation maturlly makes
judieial function a subject for ublic curiosity, controversy and
closer serutiny . e
s TR TR The behavioural rewlution in social sciences
rmdically tmngfoxmed our thinking on rolitieal behaviour , and
~_ _aga corcllayy, that on judicdal beéinviour two . Behavicur was
analysed in ultimate tems as the results of stimuli aeting on
ingtinets to produce resionses, and the applieation of these no -
tions to the study of judiecial behaviouwr took the boundaries of
the subject beoyord linking judieial deecisiona to sccio -~ economie
Predispositions . The new conceprt of behaviour would enable us
to understand the myriad other faotors that go %o make the per -
sonality of a Juige . Further, the new concept of behaviour also
1ed to A new enthaglie on the interactions among a team of decl -

slon ~ makers notions like smwall - group behaviour, the role of

the leader in decision making .

The new coneept of Jjudieial behaviour almo
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meant that attention should be paid to the entire legal pProcess .
The aystems approach further reinforced this trend, for this model
hag the implied notion that the legal process ig but a sub - gys -
tem of the larger political system . The systems model Drought
into prominence other areas of the study like the litigants, law -
yers, leganl culture,ete .

Public law is in a state of fiux , A field which

hag for a time drifted close to the outer margins of mlitiea
science,is now fagt returning to the fold . As with noati&ﬂ:ar?ﬁg -

1ds in the discipline, recent chianges in Hhie scope and meticd of
judieial research have Deen swesping in charmecter and breath-taki -
ng in pace . ()

From the traditionalist I-Mht of view a judge's
decisions are detemined in part by an authoritative structure of
nomg ( the law ), in the manipalation of which he is skilled
and in part by what is called the Jjudge' s Thilosothy . (2) By
judicial hilosofhy public law scholars mean the Judge's view
on question of Public Policy, which usually are related to a br -
oadly defined linear continuum of liberalign and conservatism ,

Fron the corventional point of view, judielal -
deeipgion making is the product of intemection mu?ns aceial groups
and ihe Judge functions as a transmissicn belt for the articul -
ation of group ( soeial ) interesta . (3) But group interests
are equated to Particular Positions in regard to Proposed disp - #

&l

4

ositions 40 guestions of public poliey .
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The behavioural approach seeks to explain
legnl thenomena in temms of operationally defined concepts and
empirieally verifiable hyrotheses concerning human beéhaviour . (®
Judicial behaviouralism is an attempt to conmstruct a systematic
theory about human behaviour,analysing data about Judges and adj -
udicatory process of decision - making (5) by uging theories and
methods from all the behaviouml sciences according to their rele -
vance to the particular enguiry at hand ,

Two theories of ﬁﬂmlme have been used
to explain how the Justices reach decisions conceming the meani -
ng of the constitution . Prior to the twentieth century, the so -
called ' mechanieal theory ' was dominant ., According to thig theor
the meaning of the oon.tnuﬁon was fixed and unchanging . The
function of the Judges was to discover this meaning and simply
apply it to the cases before them , Constitutional interpretation
and confliet - resolution was something of a ' matehing geme * ,
in vhich the constitution was compared with the statutes in que =
stion ; if incongistencies were Present , they would be obvious

and clear .

According to this view,the values and poliey
preferences of the Justices are not inwlved to any significant
degree in the Processé of constitutional interpretation , The
human element in this process is denied and Judges are seen as

Prokers or objective intemediaries between constitutional prin -



-ciples and the legnl issues raiged before them . Once the cons -

titutional prineiple is discovered, it is matched with the issue
in the cage and the deeision follows mechanically , (_‘)_ The Judges
are mere instruments of the law j§ they do not make law ., A Judge' s
legal tmining, Pplitieal party affiliation, politieal cmrine;!.
background , and poliey Preferences are not important factors in

congtitutional interpretation, : = ——

Though this theory has many suporters, it has
given way in the twentleth century to what is ea

of ' free legal decision' . Thia theory recognises the element of
human ereativity in the constitutional interppetation . It admits

that values,biages, fenrs,hoPes,and Poliey Ireferences enter into a s
Judge' 8 interpretation of the constitution . They are not intro -
dnced- into the process deliberately or capriciously . But they

cannot be isolated because Judicial decisions are human decigions ,
therefore Judges cannot cease being themselves when they aceept
appoiniments to the Bench . The walue and yoliey preferences of

Judges are thus recognised ag important factors in the develoP -

ment of the constitution .

The old approach defines as its data the verbal
statements of opinions that are written to justify the decisions
of appellate court minorities , and seek to discover the effect
of such opinions upon a metafhysieal essence which is ealled 'law' .

The new approach focuses upon individuals who
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act in adjudicatory roles, and are interested in understanding
Judges as people === or, better the people as Judges. The old
approach studies institutions whiech it ealls courts and what courts
do purport to be the objective of investigation. The nmew approach i
deeply concerned with the understanding of the effect that cultural
and sub - cultural differences have upon sijudicatory behaviour.

But the theories (old) of judicial decision-
making that have been associated with this approach have not led to
any new understanding. The highly formal abstruse images suggested
by the traditional approach are descriptive of a static universe of
political organs in which human beings appear to play a relatively

significant part.
As pointed out by Gardnunf?) and Jerome Erank,{g)
Judges are really human, and inescapably subject to nl%g?hc illes (as
well as the satisfactions) to which the flesh is heir. It must
therefore be assumed that for judges and others active in the adju-
dicatory process, as well as for people in general, each human
bioclogical sub-system establishes parameters within which persona-
1lity bhas !hlt?%g&. and which affects how it will function within

those bounds.

The first really major break within the past
came with publication in 19486 of C. Herman Pritchett's
book, "The Qgg velt Court ". il This book was seninal for
twe reasons. First, Pritchett conceptualised the Supreme
Court as a amsll decision-making group, whose voting and
opinion lehaviuur could best be explained in terms of imputed
differences in +the attitude of individual Justices towards th
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recurrent issues of publiec poliey that charncterise cases that
reach the court for decision , Second , Pritchett baged his analy -
gis upon quantitative meAsurement of a large pample of data , As
he explicitly stated, his interest was " in the social and psycho -
logieal origins of Jjudicial attitudes and the influence of indivi -
dual predilections . '3

Clearly, then,Pritchett' g work can bDest be unde=

rstood as a fact of a mueh broader movement that xwas at the vnv

time that he wrote, on the threshold 'ot mk.tug 1t- ﬂrlt rnl m-
act as a major trend within the Profession , Thereafter, the nine -
teenth century stereoc ~type of the court ag a body of aloof, bear -

T

ded gentlemen in black robes who did not make Iaw but merely disco=-
vered it by processes too mysterious for layman to understand, was
already resolving in the cynieal acid of the twentieth century .“‘)

It is to be ppinted out that behaviourmlism
in publiec law builds upon the trmaditional lore, while at the same
time checking its reliability and walidity by foeuging upon
human chameteristies of Judges as deciaslon - makers » (15) This
requires an investigation of Judges as diserete individuals, as
members of the soeial groups,and ag actors in gocial systems . The
goal of the study of judieial behaviour is h acquire valid,
reliable and Precise knowledge of the extent to which the actions
of the Judges conform to and / or deviate from the social expec =
tations that constitute the substantive content of the noms that
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therefore, to analyge not only who J

when and how they act but why

define the ideals of judieial

e
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