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At • • apg o t 1lb • X. au ~•tletal .,.­

•tu•• tbe ••t aqa•t 1a•UhUoa, tile S.trae O.•rt et Ia-... 

It 1• 1Dhe4 tile tassliJic ~nel iD 11le ~ad1o1al. oawa. It Jaae 

•l*l7 "'•• reterrea te •• 1be tulo~ ••• lll1ala •• •••UtaUe­
aal •traotare aa4 .PD11 Uoal ill aU wU.aa tazw. !Ia e SlaPNae Gt•rt 

1• tbe U ftllc wioe of 'tile •••tataUoa - tb~t ia, of 11ae w111 

o~ 'the PtO»le HPN••et 1a 'lie ta._•tal law ibe7 baYe n.., 

lYecl to retata •••el••• fl'Oil llaat7 or -~·•" aoUoa b7 »lao­
iac 1beir re»re••taUYea 11114er 'Gae re•tr1oUoD of a Pema••t 

~-=1~ ••• {f) I; 1• 11ae paaatee of *• a1aor1t7, -., •• 1be7 are 

1hnat•et la7 ttae :JaJaU•t ••••a of a tJ~UIIl•t aa~r.lt71 

eu apM&l_ •~ 'tllia ,._..., law,t1a4:Las 'tile uterPreter at 

•tener 11t.ereef ia a ••rt ••'* b1&b ••• 11ae aa~ta ot ta­

eUoa. !llere1bre, u a •-•ratle •et1et7, u4 Z.cl1a 'bdJic a •­

aol'IIOJ'e 'the aa~e Oeart •••JIIlea a Yer7 ia~rtut ,IQ.aoe. It 1• 

1Dleet 11le lta•Uoa of baa• • •-oJ~aUo atY~•"-

Art. 124 of 1be IDc11&D eoaeu. taU.oa •7• a 

!Ia ere llaall lte a S.Prae Coart of Iaaa. I"• leol•u• Uoa of law 

lball lte 'b1Jicl1ac •• all oearta w1tll1a tbe terr.l1oJ7 of Z.tia 

(Art. 1 41) , aa4 all aa1ibo r1 U ea, cr1 ftl a 4 ~acUo1al, Ill all aot 

111 it• a1 .. 

- - ..,. if bJ a Darrow OODatNot:loa, ibe 

• flU&d ~ll4:1.o1a1 'bibu&le • are u upte4 troa tbe wr4 •ooarta• 

1• Art. 141 1 1tlq •••••r117 ooae wader tbe utra-ortiur.r 

.. , 



( 2 ) 

Jllria41otioD of tbe SRPr•• Collr't,u4er Ar"- 136. !beretore,1D 

'Ule 4eolaratioD of 11ba't tbe law of 1be lud 1., tbe C.aaU tutiom 

doea 110t oomt•Jaate tbe lbarJ.DC of ~wer '1t7 tbe Sll~e Oo•rt 

w11h aa~~t'tber lH»q. It 1• 11le ~eale•• •• .. aato• ot tile lll.Pnae 

Court aad ta 1ba't rea»Ht tt ~wa • rtftl. t 2) Ita ••laraU-

oDa ooYer BOt oal7 fe4eral lawa lt•t al• atate law• It 1a 11ae 

eiDile law of 1be Slt~e Court 1bat ftlea 1be w)aole ••"1'7• 
ID lncl1a, 1be •Pr•ao7 of 11le CoaaUtaUea 

1e 1'Ull7 eataltliliaed. BYeJ7 autbor1 't7,lecialat1Ye, eaeouUYe u• 

eYtrD Jad1oial,uerc1••• ita ~••r •• 4er.1Ye4 tn.a 1be CoaaUt• 

tioD• 

Dae e.DaU tutioD 1a " aet of 11 Y1D41 1DaU tu­

tioDa 1aJIIrte4 u4 tanaPlute4 fro• ll8Jl7 •1le of tile worl-4; 

DataraU7, tbere •••t lte ••• 4eY1oe of kaewiJIC 11bat 1tle ~••U­

'baUoD aeuaa •• oaaee aria• OoDati tut1oaal lawa "" 4•4 lett ... s 

,_ w11boat 11le ooarta to ez~eud u4 leftae 1be1r trae •••1•1 

ud •Pe.raUoD, 1:be7 are like big atrokea on a fta't oaDfte, ( l) 

th87 require »m~ 1JiterPretatioD • .Juqea eDl~trce 1be briefeat 

tut *• 11le qtteatioD aria•• Dlq tq to ufold 1be b144ea • ..., 

DiDCB 1D relaUoD 1le •o1e't7e ( 4) 

Dae S.prae Coart 1a 'tbe aocredi ted 1nte~ 

pre'ter of 1be e-oaaU tlltioa. It baa to aal3.1f7 tbe oo:nteDta of 



( 3 ) 

~arUolea ot Ule foDaU n'tioD ••eYer a ••• or ooatro'Yerq 

aetual.l7 ooaea to it tor 41e~.U.,or is rei"erre4 1o 1-t fer aci­

U8DJ7 oPiD1oD b~ tale Preld.4emt a4er AM.14J. Oeuna M3',l»l' a 

aer.lea ot 4Mie1oDa, ela"ate 1ba ••teat of a •n ar Jlu•a .. ( 5) 

IaterPret&'ioD 1a 1a4te4 a tial.oUe .Pneeea 111 11biell tilt! 

Pree1se aemainca ot \na417 •rte4 eoaaU tuUoaal Jrimo1Jlea 

are bMlllere4 out in tile ooa1ez' of a~1f1o fact ld. taa UeD • 

!be ooaaU'WUo• ia DOt u eDcl 1D itaelf, 'but it 1a a ..... te 

acbieYe eer1&1a •eial ao&l• (6) Die SADttti t7 of ille eoaa'ti 't­

uti.oD 4o ea 1101 lie 1D 1 'ts r.l&idi 't7 but 1b e fiuil»111 't7 to keep 

Paoe witb 1ibe abangiris D"da of the .->c1e'ty, 1ibe PeOPle llbe 

fo m Plrl o t 1 't and 1b e 1D aU wtion a o Pem tina Uler.. SlDoe 11a e 

world 1a in a PerPetuAl :tluz. the oonaU'tution aaat keep seee 

wi U:& 1 te It aua't ••••• w1 'tib 1ibe ciumpns ooadi UoDa or elae 

1t beooaea a •rt et iaD abBiD 'Co keep 1be Dation at a ataa-

4a't111 Je•Uo• *11• tile •rld aarcllea oD. (?) 

I-c lt.ac 1be aoore41 te4 1JiterPreter ot 11le 

oonaii tat1on,1 t baa 1e rtiDder 1bia 1Dtl'l•Pre'btion iD a cl7D•1o 

t&lll1oD llllidl la a ooau.aaov.al7 oPeratiTe chRrter. (S) lb11e 

1be luaaa•e ot 11le •••U t11UoD cloea D01 cbm2ae, the cbAllPD& 

oira•at&Doea ot a PtV&reaaiYe ••1•'t7 for wbiall it •• 4etl1e­

De4 J1al4 •• u4 fUller ia~rt to 1be aeuin .. (g) It is 11t 

be DO'te4 1:bAt in "the oourae ot oonaUtutional 1D'terPre1RUoD , 



( 4 ) 

1he MJOPe for choice and diacretion whicb tbe wr.ltta J'Qle •us't 

leBTe tor 1be interpreier asaaea an una•u qllADta of -pl -
tute. ( 10) 

Staoe '\be •••U "-ion 1• a orpn1e illat:ra -

aent sad pe:naanellt 1D Da't1lre,11i •ould rMe1Ye a ••atftetioa 

wh1eb fits 1n w11:b 1be Preanaa of 'lae »eoPle,ut ••Telo:&a•tal 

aeP.cls M4 reqatr.•t• •t 1be u. .. Ita luaaac• lllellld. net lae 

reaaHeaaa «r•4 bltt a aoae of exPJteaaion of ibe ae.PJ.n~Uon u4 

tbe aP1r11i of tbe MtioD. It abould DOt be allowed to laa lteb1D4 

:the Ua-e ancl 'beeoae out - ot- &lte. ( 11> 

- Ot courae1 the proceae of 811eDciaeat ltriD&a 

cbuaea in iibe oenaU tation, luat iD cont:rRat1 1be oourta IIOTe ltJ 

araaual ud ofta i.ncJ:I.reot, ORaUoua, well-eoDI44erecl atep .. tbat 

em&bl.e U:\e paat 118 ~oin with 1be :hture,w111aoat udlae ooll1•1on 

aa4 atr.l..fe w11b tbe »reaeD't ( 1 2) BDcl 1itnaa keePs 1be oonaU'tlat-

INtiliPU!AfiOit D P.IM.CTICi 
~------ -~-- . - -~--~ 

In a. S.M. Sluuafl v. Sri Kr1abna S1Dba, ( 1l) 

1be SllPr•• C.arl bel.d that Art. 194 ( 1) Y!bieb oo.nferre4 freedoa 

of ePeecb 011 ibe lqials-tD-r ••• J.n4ePeD4eJ~t of Art. 19 ( 1) (a) 

u4 tbe freec1o• aoDterrect 11D4er--1he toaer Art. could 'bot be _ 

cnartA1le4 bJ aDY law aa oontaPlRtecl lt7 Clause ( 2) ot Art. 19 • 

~1 8 n.ew •• flff1me4 by 'the SUpr•e Court 1D 1 te oPinion on 

a Prea14eat1al retereace under Art. 143 • ( 1 4) It beld thst 



( 5 ) 

Art. 194 (1) •n• sab~eot only to that Proallion of 1be OODftti­

tutioD wb1dl regulated tbe PrDee4ure of the le&1a1Rt•re rmd 

Art. 19 ( 1) (a) SD4 19 ( 2) wen •t of •• a •awre. It t\lrlher 
\hJ. 

held tbat it alli'11le lepalatora were •t1Ue4 • olaia •• tbe 

treedoa ot aPeeab u4 upreald.oa ••n.•e4 111 Art. 19 ( 1) (a), 

tb~ it wo1ll.d bRYe be• -eoea81l17 to ooater 11le .,.e rJ.pt 

aPeo1t1oall7 1D tile aRDDer AclDpte4 in Art. 19 4 ( 1) • 

P~trl 111 of tbe IDcliRJI CoD aU tat1o11 OODt -

aiDa tile abarter ot treedoa of 'ttle c1Usena of Iac11a. It 1a 1D4ee4 

tbe hpa Carta of 11le eaaeD'tial. treedoaa ot tile ID418D Peo~• 

Dle tl'llllera of tile Iacliaa OoaaU tutioD 414 DOt leaYe tbeir tBIIk 

oD17lt7 laJiq .... lutAaeat&l Bls)lta, because a r1pt w1'tboat 

anqute •••re ot PrOteotioD wo1ll.d be a heaP of 8flD4• 1be7 
<l 

al• arraacer- eertaill •••rea 1:o PJVtect tb•• beeaaae 'Cbq b• 

tllat aU Jtwer •rnP'a. aDd a'D.-J.ute lbwer oorrupta a'b•lael7• ( 15) 

Apia,ba.S.o b- ripte of tile c1 UseDa aAJ be arb1 trar11J car­

tf\11" ~7 1be ezeoaU.Ye or b7 tb• leglalRtur• H•oe, it is aeoe-

assrt to .PteY14e All eti'ecUYe a~aobiDeJ7 tor :tbeir PJVteotioa .< 16) 

!be SuPr•• Court acta A a a l.ftbo m to r;r \1111 ere 

1be ~l141t7 ot 'tbe lswa u4 ueout1Ye actioDa 1a tested 111 tbe 

ll&bt ot 1be releYBDt ooaaUtaUoD&l pn..Y181ona. ( 17) I11 sno1ber 
'"L 

aeDae, 1bia Gourt acta aa+Perpeta&l. wntohdog &Dd keePs aD uaoeRa-

tag .S.gil to PrO'teo't 1:be PwldlaeD1al Blgbts of the o1t1zeD. Rl.gb't 

to 0011aUtutioafll. r•ecltea OODaUwte~ the abeet RJJobor et 4.oora-

07 1D ID41R. {,S) 



( ' ) 

tl 

Pro'Y161ons of Art. 32,oPined, If I w1sb ~ llake a Plrticular e.rU -

cle aa ite ll0a1i ia~rt&Dt w1tbou1i wbtob ihta t.oaati~Uon wou.l4 lae 

a nullit7, I would Jaot reter w ua~tber &rUole uoe•1i tb1a ~> (
19) 

tb ereto re, Art. 1 3 ( 2) 4eolArea ttln1: nll law a 

oontreYenim& '-uulftlleD1ial Ble:b1ia 11014, "Dd Art. )2 •'lk!ta •1• 4eol -

&l'flttoa effeoU~• ~Y puag 1be 'lgpieYed l'erS)D s lun~entRl 

Rle;bt to ob'bl1D f!'la the S.~e Oo1lrt llPProPr1l\1ie d1reot1oDe, 

orden or wr11:a 1n the DAWN of Rabeua Oorpue,Jfnn4Fuaue, Proh1b1-

t.t_on, QlaO w,.rJ9U't_,, ADd CerUomr.l, rea~minins tb e ?iol~tion of 

bia FaciRa•tRl Blgbt• Art. 226 oonters on e•er.r Higb Court 'tale 

~wer 1D taaue 1D uy Person or a:.atbort t7 w1 tbin 1 ta terr.11:o~Al 
~,.(. 

lur1a41ei1on, ctlreoti.ona or .-rdere or wr11i .. torl'entorc••t of 

uy of 1be ._ .. _.tal ll:tgbt• It ia by Yirtue ot 1be Jt>wera -eo• -

ferret lt;y 1beae 'ho arUolee 1bft1: ibe Saprae Court aad Ht&b Courts 

baTe ••• tuotiontna aa Ute ouato418Jl ot 1be hllctaaeat'll ltlpta • 

b. oo•ra• or 11ia haoUolliD& tor 1:be last tb1r1:J JM.ra, tbe 

SuFNI!e Court of IauU.I! hfld atm7 opJQrtun1 ties to eluc14R'te 'ltae 

aaope,•l0.1 'tll4e aDd ao4e of operation o! 1 t8 ~·era ot ~ud:l.o18l 

PeYi• , a~Rll7 un4er Ari. 32 of 1:be C-onatitutioa wbieb aakea 

:tbe Court 11le pmteotor fUld p8raD'tor of 1be 1\mdlulen'tlll ili\l'te 

on tb rin e4 in :tb e G.Jn aU tu'tion. ( 2)) 

-.ru4ic1f1l i{eriew ia 8D iDaU tUUODAl RrrBD& -

•ent by whiob 1he courts of law ,PrOnounce Judgeaen't on ibe 



( 7 ) 

ooaaU 'W~1oDal ~1cU t7 o! the 41aPQ'te4 ld.eoea o! lePalAU.oD 

-c'te4 ~1 tbe 1Rw-a8k1DI orpa, ris. , :tale leatalaare • ( 21 > 

Cl»DII14ere4 "• "aeebRD1• for aJilol41aa 1be •PraUo7 of taae bA.to 

lRW 1D 8 OOUD'tJ7 p'Yeft'le4 lty tbe 1clW of JID11~Ueal •a aU UUoDAl.i~ 

• , Ju41c1~al BeYiew 11118.1•• a ••Pr••••• ~aa.etAl. •cadl7 1aill , 

RD4 e2Nl1DRUOD Of tbe aot10D8 Of tile l•lialAUY ..... UYe -· a•­
alaiatlWUYe brADC!Ilea ot •"•naet, witb 1be aPeeiftc JlllrJt" et 

eD81lriDI •etr ooatoait7 1o 'tbe aPeo1f1e4 ooaaUtaUoaal »raw • 
810JI8 • { 22) 

It is Pertil:lent t• .Pl1Dt out ib"t oo••UtiiU. -

n&l p..uat•e ot Ute ri&hta ot mRil hfla gE:llerRll' been reprtet •• 

1he 1DcliePen-'ble bReie condition of ordered huaFlll :rroare•• u4 JIDlit• 

10ftl atRb111 t7 1n a oollliWlt 'tJ &\1Yemed by the ~ctrine ot rale et 
law. It 1a ua eaeea'UAl ooaditioD ot 1be ao4en 4.-ocl"f\tic ooaa • 

U'WUo..U IID'Ye~t~aeat 1bRt 1be treedoae llDd liberti.ee auat lte • 

•b ed4e4 1D 1b e 1» s1 U "• law o t 121• oo UD"tJ7 Ra •Perio r 'to 1b • Jaw -

ere o f MY &Q'YP.maeJrt 1ha't tbel beooaf! effecti ~e gua!'fm tee• ap1Dat 

1ibtt AJ"l)1't~r7 PlOtion o f tbe aillte. In ord£r to lliPke 1btoee rl&bta 

secure end inmlabl~e.dequ~te lesal raediea rj~tuld b• PrO~·~· ta 

ibe t10nst1 tu't1oDill doou.eat ot R cottntr.Y. Ju41a11'll Bette• Pn»Y14•• 

1b1a proteet:lon of lwlc!.._eDtal Rlght1! R~inst :rose1ble qbuae lt7 'the 

SOY•l'IBeDt • Judie1Al :&eT.lew of lt'&inlatiYe Acta 1 a 'thought to be ~ 

1!~e~nl"1 reqtiraent in or4er to Pres~.t"Te indindu,"ll liberUea 

RgRinet th e l"Ul~ of the aRjorl.ty Md to proteet 1n d.1.TtdUru. a u4 

groupe n£!'1Dnt i ndi Tid\.ous 11ttAcke t»;y ~blie o:tfin ra 1m~ 4ePlr-

1aents of &OYel'!lllent • Jud1e1~l li Yi~w nns be~n considered "• a 
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' \•lw&Jtt o t l11a ez-Q 111114 1ID JUbl1 o o rcleP • ( 2l) 

Daeretore, it 1• elMr tbAt Jatio1al left• te 

'tbtt ltf\c • ot aouoa •• tlae Plrt ot 11ae Ja._~. to apJ4,7 Uae ftlee 

to Pnt .. t lat.•ta1 Bl&ta•a tna ••zeAIIUa•t \J a.tter•t ace­
aete .. ut 1't 1• tb1a Ja.Uo1al .a.u.. wbiob ta 'lie JEer 111 •• 

reaeerolaer to t1a4 eat tbe AtU'tll4e ot 1be Juqea Wbile 4M1AJtc 

a ••• la taot, ... aoat l&aa~~as 4eo1a1oaa ot the Iatiq a.~e 

Co art, 1taa • 1.. 'lbo" •1 th 111~ .MilD t OOD ••ct••••• 1b r 1b e alt tleal 

uat•1baye lte• ,_.,__ial Rl.p,s4eo1a1oDa • ( 24) 

~ere 1a ao ••nne 1ta • tAo t jbA t 111 Iatla , 

A a 1a e u. S. .A. 1 1boa&b 1D a aaab M re reatrtote4 •••• ..a l.1a -

1te4 alb ere, J•41cd.Al. a.u .. baa ~11 U..U 11lJQ..1nUoa., aad tbat, 

111 exureildll& 1bia ~•er, Ule S.~e Coar't .. et11lea Perto•• a 

»olioJ-IUlkiJIC a1• t'bero bAYe lteeB ooORdODe •• tb1e JDwer 

lu'• lte• uere1ae4 :t1o aene •• u aa·tJ,.•t tor ooaau·wU•Ml. 

u4 1811 UOill obM••• uc1 ... ot ttao Jaclcea bAYo •••• 11l1a ••­

llori'l7 to aellieYa eeriftta ~lie7 pale • Oae Oflll traee tbe ••to -

~11 UOfl1 ua lepl taetera 1bA't bAYe or1eD'te4 tbe Jaqe• to•ri 

Ju41e1Al 110U 'Yi• or ~atiotal aelf reatrA1Dt a a two oeatt-Ra~• 

llltlo.olll1ea ot ~a41o1al ~11oJ aAktnc. It 01\11 a•el'llllJ lte elt -

aerY tel 111& t 1b e lD c11u sa~ e Co art bill a, lt 1 llllD 4 lll rae, allllAgeoL 

to •~• tbe tDotr.lJae of Jacl1e1Al aelt re•trft1Dt a4 l\J41o1Rl 
~ ~~ 

4et~••• to lectalAti'Ye pol1oJ, ADd aoqU1rEl4 ft r1&1c11.oeDaer.,rt1Ye 

role 1D reaPeOt o f pro pertJ rtsb t• B7 1 t e r1&1d •utb er•Dee 1D 1la e 

... u Q ill et 1tae right 'to pmPer17, 1' 1&DOrecl 1be ••ra•• 
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811 el•ellt of QDIIIUIPl ucl Ad~aetftlt111 ~7 in 1be ~aa.e11ll deoidoa -

aRkina PJOoea., Ulau&b R Pl'fliiUU.e ezen1M of 11ae •••r• ot Jaa -

cinl Ren•, ao •ob t••-J la •UoeAble iJI re•PeOt ot 1be aer­

ciae of tb1e •••r b7 •• Iaau Slllpr•• Ooart • ( 15) O.e looka 1• 

ft!D tor :thAt k.b<iet •a..Uaa U4 Oftf\UYe ,_llOJI-IIUiDI 1bAt 

la ataeeJ"ei.ltle 1a •• u.S. 1IJ 11ae tn.oaa ••tJi.De of • Pretarred 

heHoaa • , *"' ,_ •• • .Ue tb e MlerlORD S.»r•e Court IIIUI1a a 

liuaa, Qallalo uau wuoa wiih;~ tbe AllerJ.cr\11 JID11 U•l 87•'• • 

_ !beH are, lloweYer, aere •••rel.lset •"'t••'• A de1Rile4 1D4eP111 

aaa lDeldYe ••t•t 8DA17e1• ot tbe ~uaio1Rl 4eoilllo•• •• oDlJ 

PRY14e tbe olaea to 1b e u4eratAIId111& o t ~ulloilll ...alaea , ~·a. -
otal z.lea aad 1be "~titude of 1be laqea wb1cb ••J~S• troa 1be 

•zerolae 0 t 1b1" awer • 

RACTICE ---
I• Cllll'lll~i t lel' a Mae, ( 26) JaaUoe auklle­

r~•• •14, • !baa IIDl bo47-. ••pl.Aiaa of 1DfJ'floUoD of 11ae 

Puclfta•tfll Rlgb'ta, pa!'flDiee4 111 1be ooaaU U ~1oD, 1• at lilaeriJ 

1D aoYe 11ae S.~e Coart for tbe eatorc•eDt ot 111ob rt&bta ... 

tb1R Goarl hila beea at•ezs tbe ~wen to aftke orclera ADd 1aaue din -

cUoD • or wrl ta • 

Apin, JaaUoe iKBD1 obaene4 i n 1:be l. G. a.o• a 

OAae ( 27) , • If 1b .. , 'tile OODMa iD 1b1a OOUD'b7 flloe Up\o IMob 

ia~Himt aad DODe - 11Do-eRBJ talk, 1 t 1a not o\1t of ADY 4ea1re 1D 

Ul t at lep a1 'i • • Rll'tbo r1 t7 in ft oru 8ft der- a eP1 r1 t, -~ t 111 41a • 

Cll:allJWe of " 4u tJ Ja~t1Dl1 ld d u~11 tb • b Ul e <;on ati tutton. 2h1a 



-
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ie aPeo1AllJ' 'tnae aa re&&rda 1be luclAaentRl R:lgb te, sa to wbieb 

'this ~urt bRa beeD Balli&Del the role ae a eeDtinel on 1be qui u Ye. 

JueUoe PAtu~~ Saetri. ~liD o P1De4 iD Oe 

.R>aellb !bAPP9r ~aae, ( 2') • itlie oou~ is 1bus oon•t1 tll'ted 1be Pr. 

' oteator and &aAl'RDtor of lwuJaaentlll Rigb ta , ud 1 t CMDOt, oon -

aisteDil¥ witb 1:be rf!s~Dsil»111 't7 • laid u:p;n it, ret'Use to eat -

er'tstin RpPlicnUona , aeeld.ng Protection RgRiDai 1be 1Dtrin&•eDta 

of auoh ripta • 

JueUoe S..bbft :&Ao.,in " l11ter caae, ( 29) 

obaene4, • A 1AJ'88 a&~r.ltJ of our People Are eaoaoa10All7 JaDor, 

edUonUonal~J Df\ek._r&, ud ll)l.1'\1oftl.lJ •t JE':t aomeo1ous of 1be1r 

nsbta 1a41ftclDal)7 or aelleo't:I.Yalft tbt=t7 OflDDO't 'be Pi'tte4 apinat 
~-

Uleaw'fe OJ1Piftl•ilona aad -iaatttationa •••••••• 1t is tbe •cret 
I 

du t7 o t 1h1a Cea~ 1o prot eo-t 1b e1 r l'1gh t • 

A tederat1n ~ stulR tea 8l'J Agre•ent and a 

distribution of 1:be legl.alllt1Ye, tin8Jic11\l aDd execut1Ye ~were 
\ 

between the federst1on 8J'ld the federe'ting units. 'Both 'tbe federal 

pYernment BDd 1ibe fed-erating units bATe to :ftmctiol'l w11ib1D tbeir 

4.arcste4 ~d delillited alberes. A tedeml goYeraaeDl beinc ease­

ntiallJ a ooaJ;O a1 t• govemmeDt, oontlicts A. r e inert tfl'ble 1 beaoe 

it 1• &.D eaa~t1Al._!eB~l"e o!_ a federal ~11t7 ~1:bat 1:bere Jlto~l! __ 

be ft ~udioial boQ'. la41", beiDg R tede:mt1on, ( al tboup JlaD7 

sdlolRI"8 baTe ezpreaae4 do\ib t ll8 'to 1 ts feclerAl cili\J'6Ctel" ) 1b e 

tRek of aoa:tlict - reaol nne resta w1 'tb 1b e Sup1•elle COurt • 



( , , ) 

Dae SQpr•e Court aRiDtaiDs the deliCAte 

b8l.Rnce of ~were of pYemanoe 41atr.llna'te4 ltetwe• 'tbe oeD'tre 

Md the OODaUtu•t UD1ta lt7 either part7 to !Dftde tbe doaA1D 

&881gDed 1D 1b• o'tber. ( )0) Ia " te4el'llUoa, 1tlere will be ooatli -

ota between tbp aetre ucl ae atat~e, 't.etwe• tlae PA~iMeat u4 

'the a~te les:lalaturf!a, betweea cm.t. a11lte ud ..,..-thfll. ltetwe• tbe 

stAte dd ~Ple, betw.-eD Pw:l.,_•tal &lata ad 1Do1Rl Juatioe. 

lfntu:rAlly-, tb e SUpr•e Court baa w IG.A7 tlae ale d\f u •are to 

rel!IDl •• a eae ooDtlict• tb e nle e t tb e eoarta 1m aA1Dtllia1aa a 

world.nc fe4eral1• 1• PrM1ael7 1be tRek of actt1AtioD lJetwe• 

larae Pr!DotiG.ea ad P&rUCNl.Rr pn'a.l•a 1be t.lak of 1Dterll'».S..C 

1Dteme41"te maoiJQ.ea aore t•t&U.Ye, uper!ae~~tu nDd ~~­

tic • Prot. h-d llae •••t1fall7 u»re•et tile ••a• Ao•rt:I.DI 

to Ilia, tile ooarta a.re -- - ataUoaa *ieb tnadlm tile 'itla 

t•doa allarse of lla1lo•.llllen 1Jato ille r ... ee4 wltace eta •r­

~oMble oalT•". ( 31 ) 

JJOa BDOtber JOiD't of 'tiew, 1 t YfOuld b (l' bo'\il 

eonYenieDt ruJd uae:Oll to look u~n the SUpr•e Court aDd 1be 

1 3ud1o1al b11!rsrob7 a a a ' a7at• • w11il o tb er aub - ayattaa ~Uad 
~ 

OOli})ODeDts tn tems if tbe aJat•a :f'rsae-.o:dt • For H aeAniristul 

41 acuaeioA QDd aDalJeia of ~u41oial - 4ec1 aioD aaking prooeaa 

and jud1o:l8l bella'f'1o\tr , euab IUl a:Pl'roe.ch hns mueh to ocnoeai 

itaell, aal. tbrlDge to light in Yer'J clE!flr Persp.t.di'Ye tlle t!lDUre 

o t;eraUon a!Jd tu.nct1on1ng of th e ~ud1c1al flDd ~ egal proce:~a aa a 

~r" of tibe I=Oli·ticAl procese of the oountr7. 
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Jua&ea and lawJera wbo PrAcUee before 1be 

oourta. the 1D~erea~ grouPe 1bn~ aup~r~ ADd a~DIIOr 11 UptioD 
t 

aDd 1be liUgAD~a 1b•ae1Yea are ••• ot the JM~eri&l.,liuDg el­

f!lllenta ADd ooa~DeDte of 1be qet• • lla~y of 1ibe 1D~eract1oDa 

between 1b• are o'buoua 1io eYeD tbe aoat eaaual o'baener. 

Li tigRDts hire lAwJera to repreaat tb • ; 

law7ers argue caaee before tile Jutctta, u4 • 18rlb • f:m41 ti.oiiAl. 

Ju41o1.8l 1D•ti:tutioDa •eb na • ata~e 4eo1a1a ' aad' Ja41c1al 

rea'CraiD'C' 1 ipl. rulea of pmeetu~e, eY14eDoe 8Jl4 atatuto17 

ooaa~rac~ion 1 Accept~4 codea of e1b1ca 1 ud ~11Ucal ADd 

eooDOaio idee u d tbeortea are &ODI 1ibe .noD - asteriPll, DOB -

li~Dg el••~• ot tbie •1•t• • tb ... 'too ou lte o'baenet • lae 

1Dterr•late4 witb o•e uoiller 8114 w11b the a~~ter1el 11uac el••­
•en a o -•• qatlli • Bot oD17 are tbe aater!lll ... 11ae •• - aat­

erial el•eDte 1Dterrelated w11b OD t'l anoUler, 'b•t 1ibeae i•terrel -

Rtiona baYe eoae degree of order ·Ltt 1h• • 

Ot even granter illJ:O rt and in"ter eat sre 1be 

10aewha~ ordered rela UonabiPa 8110Dg indi 'ViduAl lucl&ea u4 o1be~ 

el•ent• of 1b(! a7et• in reDder.kls Jud1o1Al 4ec1s1onee 
I, 

!be boundllriee of 1ibe f ederal Jud1o:1al qat. 

can he defined aa- tha author!. ta'tiYe- allocation of Yal.uea -Pr-eaate4 

-±D-1ib:e~ o-f 11-Up-Uon wbiob 1ih e lRrger ~11 tioal s7e't•- R11owa 

b-y ita 1"\ll.·ea of ~r.ladicUon and which tbe cour1a t\lr'tber 4etiDe 

by their aotions of justiciability and atAncU.aa. Because :tile 
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te4eml Judic1Rl. qat• 1a flll oPeD qat•, 1 t 1a aubJect to iDtl -

ueDcee, e'tr•••• aDd diaiur'bancea troll 1ibeae ~11 "t1Ml Ra well Ra 

the DOD - pol1 t108l eauro•eat• !be WR7 in wbicb a poli tioal. aY­

at• reacts to ADd ooPea w11b 1be 1Dtl1leDOe8t atreaaea and dia­

tur'Mnoea •ftD'ltiDI troa tbe •u:ro••t lbapea 1be DRture of 1ba't 

aye't• • S7a't•a 1beor7 uaea .to11r 'tb•reU.eal ooDa'tr.aota to ex»laiD 

bow this occurs , DAilelJ 1 1Dl'&ta,ooDTeralon, oatpate ud feedback • 

the te4€nU Jud1c1Rl a7at• ou be treatel 

analyticl\117 by 1heso four 1DterrelA'ted conatTUcta • ibe 1DJlllt &\. 

Ute tedersl. judicifll a;rat<.Wl consists both o~ 4•RD4a 1D tbe to• 

of 11t1&R't1on and au:P;:<)I't ::J 1!1 "the :tom ot 187 and p:ro:teaatoaal 

a'tti tu4ee ~t'bou'i the wa7 -the courts :tulfil their role. !o aR1Dtll1D 

~eitiTe IIUP]Ori, the coarts •aat bebaTt~t aoeording 'to 1be :rol~­

expectationa ot :tbeae ~blio• tbia 1Jutlu4~11t •oD& otber tbinca, 

a oontorai ~ 1o Ule fo1•al lepl J"Qlea Nld 1be 8011la ud aorea o"f 

ibe lepl ud Ju41o1al l'l"Ofell81on• lollow1Dg 1beae role expee­

t&ti.ona detea1nea to a lar&e 4e&ree 11lbA1 4auacla OftD lte »rooeaaM 

&Dd 1D "•roader seD•e rePreaeD't 1be liai'ts of &aUlorit7 w1tb1D 

miab the federal jud1c1Rr-7 will rece1Te Polli't1Ye aup}.Or't faa 

Ute lBrger 11011 tical sw:ataa. On 'tb e 1DJ.Ut td.de, merefore, we 

neecl to explore tbe kinds of oeae•, petitions or 4•nDde wbicb 

ooae to Ute court, who goea to 'the court tor redreaa o4 llbJ, 

and UDder what oon41t1ona. 

!lhe oonTereion o r JudiciAl decision - ae.king 

stage occurs ae 1h e input a are pro cesaed, reebsPe4 ADd emluate4 

by tederel. J\lqea. '*1 tb reprd to OODTers:lon, we woW.d neecl 
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qataatic atud1ea of 1be PrOceaa of judicial reoru11illeDt and 

aoc1al1ssUon, 1ibe actin tiea 8Dd roles of 'tbe Juctce .. 1be ftl.uea 

of 1be inaU tution, 1ibe aetbo4a uaed for 41a~a1Di of oft.leial 

bua1neaa,in41 Yidual ud croup at!'Rtei1•• for 4eo1a1oD - aakiDC , 

and nona a of oonati tutionlll. interpre'tRUon. 

1be outJQta ooaatata of aotaal 4eo1a1oaa or 

outooaea of PArticular cAaea &a well "• aPee1t1e4 or 11lP11e4 ~1~ 

ciea ooncemiDg bow aillil&r caaea are to be prooeaae4 1D tbe :fatu -

re • Judicial outpat bAa aD iaJ~Bot oD tbe lRrcer JJDli t10Rl qat• 

and 1 ta coa~neDt •b - qat•• • On 'tbe outiGt aide, tber~re, 

we would WAllt to kDow bow Ul e tri'bual in queation uaea 1 ta lOwer 

to intlueDoe JU'blic ~l1c7 ud to aoltiliae •P.POrt tor 1 tael.f, bo1b 

apec1 t.l e4 aad 41 ftu •• 

!be reBoUon a troa 1ib eae ayataa Bn fe4 'Molt 

iJlto Ule -tedentl judicial ayst• aa feedback. FeedbBck 1atlueDcea 

1b~ new 4•an4s and. aupx;orta at aucceaa1 ve in:rut atagea. 

--
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1 a 2 -------
Ali Ilifli>DJO!ION TO BIHAVIOURAL RESEARCH ------- ---- ·--------......... -· .__......._...._~ 

!be riae ot IUblio _lA.w flS ftB 1a~r1aat oo•P»••­

nt of ib e wl•e ot 11 tiBAt.iOD aacle tile l'tbl1o aware ot ae 1aJ&ot 

o t ib e ~u d1 ciA! deoi 81ol'l oD tb e 110 cio - eGO DOllie Proo ••• • II lea a 
~LB the Courts we}4e pr.t.aarily ooncemed with Pr.l.'~te lAw 11Upti.oa, 

the nexus b etweea "ttl e ~uti wiAl process and tb e 8D01o - eoo•a1• 

_ _L ___ Pl~ceas wna DOt ao obYioue • 1b.e Dew reAlisnUon n~~ttuml.l •*•• 
jud1o1al !UDoUon f\. IIQb ~eet to ,~ !Alblie curio s1 v, aont:ntYU"., ud 

clo aer 8Cl"QtiJIJ • 

211 e l)eba'Viouml. rewlu t1on iD 80e1Rl _aoi_eaeea 

!f4a1oall1 traaatom.e4 oa!" tbillkin& on I.oli ticAl laebanoar , ui 

_ ~ a oorolla17, tbfl" oD jutiaial. DebRYiour 'liDo • lJfJJlR\'ioar ~-•­

ual7a .. b al.Ua11te teas aa •• re.-l'ta of aUaa11 aeUq •• 

1DaU•ote to protuoe reap)Dsee, lll'ld 'ttle ttppl1o&i1on of ihe .. DO­

t.1ona to "tbe atody of Judtetal beh~nour took the Douc1Ar1 .. of 

1be eubjeet be~ad l1nk1nc jud1n111l. d~~1s1one to eocio - ecoDOaic 

Pred1st»s1t1ona. !he n~w oonoept o! bM~~tViour 1t0uld enRble ua 

t-o UDderstaDd th~ mJriBd oth er f11otors that go to aflk~ tbe Per-
', 

aonBl1t7 ot n Jur.lse • .Partber, th~ n~ eonoept of beluniour Also 

lPd to R new fJrl.JhR!Ii s on t.b ~ 1ntiltrRction s A~Wng a team of 4ec1 -

~ ~~~--~ _s!oJl .~ ankers notions like l!lllnll- group beha'fiour, tbe role of 

tb e leFLder in deai sion mAking • 

Tll e new cc nc c:;>t o :t judi ci nl b ehfl Vi.o u.r al 00 
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•eRDt UlAt sttenUoD ebould be Plid to the eaUre leCft]. .Prooe••. 

7b e .;rstas APPnH\eb :tur1b er re1ntoroe4 tbia tread, 1br tb1• udel 

bAe tbe imPlied no-tion tbAt the legal. Prooeaa :!.a lnat a eUb- 117•­

tm o'L tbe lArser :P011 tical sYstem • !be a.YS'tEIIl3 aod&l 'broueJ~t 

.irJto prominence other Arens of 1he study like tbe 11UCJU~t•, lAW­

'3 ers, leBfl]. culture J e 'tc • 

' 

Public lA.w 1s in a state o'L tlu:t • A field 11111ala 

llas :tor a Ume dr1!1ed alo se to the outer ma.rgina 'i) f I-Ol'iUo.l 

acience, is dOw f~~ta't retl.ll'111ng to 1ihe fold • As 1r1 th llo at o1tler tie-

lde in Ute dieoipliue, recent ab~gea in the eeo.Pe 11nd ae'Cbo• o-t 

judicial t•esearob baTt~ been snee.v.t.n& in character fll'ld breR11l-tRk1 • 

ng in Rice. ( 1) 

Froa 1be 'trA41t1onal1st J:011lt or new a ~a .. e' • 

decisions :.\re deteimined 1D p.,-t b7 u RUtborl.tllt1Ye atraewre et 

DOJile \ the law ) , in 'the aBDi~llltioD of wbicm ·be is 8k111e4 5 

tllld in PArt by whR't 1a oalle4 1be Judge' • Ihil.o eo ibJ • ( 2) B~ 
~uUcifll IbiloBOlbJ public lRll .cholsra &eRn the [uqe' • Yiew 

.... , on quea'tion of Plblic PlliCJ, which UaWlll7 Rre re1Rte4 1o a Jar­

oRcJlJ defined 11DeBr oolltinuua of 11bel"ll1• RD' OODaeraU• • 

hom 1be conYf'ntionf\1 {X)ittt of new, ~u41otal -

d("e1s1on 11Rk1ng is the PM4uct of 1nterRetion fllll0128 aoc1al cro•Pa 

:'lnd Ul~ Judge fUnctions ae q t:rBD•iesion bdt tor 1:be ~trti.OIIl­

A.tion ot g1-oup ( social ) iatereeta • ( 3) Bat poap 1Dtereata 

P.re equated to PlrUcular JOeitione in regard to PIOPDsed d1eP­

old. t1o11e etc qa eatl.on a o t Plbli c pol1 07 • 

... 
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1'b 8 b ebRYiOUJ'ftl Rpt)ftRcb aeek S t. UJG.a1D 

lep1 lbeDoaeDR 1n teae ot OPerllUonall.7 teftaet ooaoeP'a aa4 

aP1r1CR117 Teritiable b7~tb•••• ooaeeftd.Dc b ... btllaYioar • ( 4) 

Jud1o111ll bebauourR11• is- A~~-»1- te ooaatNot a qat-U.e 

tbeor7 Rbout hua&n bebanoar,ual7dDc data alloat Ja ... a aa4 ••~ -

utioRtor7 prooeaa ot decision- aatiq ( 5) \7 •atac ••a•• at 

ae1bods troa all 'Ule bebRYioun\1 801•••• aoecuott•c to 'tlldr rele 

ftllee to 1be ~rttcul.Rr eaq1l1J7 at lau4. 

two 1tl.or.Lea ot ~ur.La~•••• ba'Ye lt .. ••d 

t.o uJQ.81n bow Uae JuaUoea naob teo181oaa ooaoem1D& ibe a..-! -

DB of tbe coaeU~ation • Prior 1io tbe tw•Ue1b oeDtllJ7, 111~ ~ -

cRlle4 ' aeolumiORl 1ibeoJ7 • •"• cloii1DRDt • Aooor41nc to tb1a 11leor. 

1ibe aeaniag o~ tbe ooaeU ~ution •• tixed 8lld uobanl1•& • !he 

~otioD of 1be JucJ&ea •• to tiaco'Yer this a8flll1D& RD4 C.Ja.7 

APP17 1 t 1io 'the essea before 1b• • ConsU 'tuUollBl 1llterPretsti.oD 

8Dd oontl1ct - reaolu~ion was aoae1b1ng of a • aaiob1ng ....-. ' , 

in which 1be conati tution was OO&P\red with the stntutea in que­

at1on 1 1:f 1noona1s1ienoies Vtere Present , the7 wo\lld b e ob'Yioua 

and clear . 
!. 

According to this Yiew,1ibe 'tftl.uea RDcl pol1c7 

prder~DoeA .Of _ tl;le Justices are DOt 1nvol.Yed 1o tmY llignifiOADt 

degree- 111 the-- proces~ of constitutional 1nterpre~ti.on • ~. 

baRD elwsent 1n this process ia denied and Judge are aeen aa 

brokers or obJ eaUYe 1n,e:naed1ar1ea between oonaUiut1onal PriD-
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-oiplea and 1ille legn1 issues m1aed b ~fore 1bs • Onee the aona­

t1tutional pr.t.noiple is d1saoYere4, i'l is afttebe4 with 1:be iaaue 

in the eaae and Ule de~ision tollo'lla meabAnic&llJ. <6) '!be Juqea 

are aere instruaenta of the law 1 the~ ao not aake law • .A JucJce' a 

le&fll training, 1'011 tical Ptrty flltt111At1on, PDli'tielll ezperteaeea, 

bAckground , IUld ~lie7 Preferences Are not 1Jl:portRftt tRotora 1D 

constitutional interpretAtion. 

Tbo\lgb thi s 1beor7 bAa r&ADl ~pmrter., 1t haa 

giYen ws:ty in the twentieth ceo~ w trhat i.a _QJ\'4-l""ld~=*~·~•~~~====l 

... of • free lepl dec1s1oll• • 1'h1A ibeory reoogniaea 1be el•ot ot 

huaan ereatiuty1n tbe constitutioruu 1n'terl>t'etf\Uon • It adlll1ta 

that vnlues,biasea,:fears,boPes,and lbliey l)refereueea enter uta a 

Judge' a 1nterPratnt!on of the const1 tution • 1be7 are not ia't~ -

cluced into tbe process delibel'Jltel7 or o&Pric1ousl7 .. But 1he7 

cmnnot be ~aolated because ~udicial decision s Rre bwa~ deciaioll• , 

tberetore Judges cennot ceaae being tbe11ael Yea wbeu tbe7 RccePt 

aP:ro1n1mf'-Dts to 1be :Senob • !be YR.lue R.Dd J:el1cy preferezaoea ot 

Judges afle tllus recognised ns illportant fActors in the 4eYeloP­

aeD't of 'the constitution • 

1he old approaob defines Re its dnta ibe Yerbflll 

a1Rt•t~~ta of o~n1ona that are written to jus tify the decisions 

of appellate aourt aino r1 ties , and seek to d1 scover the effect 

of .uob o}4n1on s ll~Cn a metaiJlysicA.1 essence which 1e called 'lAw•. 

1be Dew apProach toousee u~n in41'Y1duAl.a wbo 

.. 
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act in adjudicatory roles, and are interested in understanding 

'- Judges as }Jeople - or, better the people ae Juc~&ee. !be old 

approach studies insti tutione whicb 1 t e&lle oourta and what cou.ta 

do purport to be the objective of inYest1gation. !be ••• aJproaoh ic 

deeplJ concerned with the un4erataa4in' ot the etteet that eultu~ 

and sub - cultural differences have UliOD &.:JudioatOrJ bebaYiOUI'• 

But the theories (old) ot Judicial deciaioa­

meking tha t have been associated wi~ tbia apMroaob haTe aot le4 ~ 

an1 new underetandin,. !be bi&blJ !8zaal •••trDae iaalea .ucaeated 

-by the traditional •».Proaela an Ae .. l'i.Ptin et a atatie Diverw-e fd 

:+=====~===H;l-:1t-ieal-·orc;••• sa wlliola ...... ~~·· appear te 1l1•7 · - rela,1tel;T 

•igaiticaat part. 
(7) (8) 

A• l'Oillted out b7 Car4o so, and J el'()ae Frank, 

Juctua ar• reallJ hlulaD, aD4 1aeaoall8blJ ~n~b~ect to al'
9
Jhe 1ll..a Cal 

well aa the aatiataotioaa) to wb1ob the t.leab 1• heir. It aust 

therefore be aeauaed that tor ju4gee and others active in the ad~u.-

dioatorJ preoeaa, •• wall ae tor people 1D general, each ~ 

biolojioal .. ._.,.t .. eatabliehee paraaetere within whiob pereoaa-

11tJ has r.ae~ion, aDd which affects how it will tuaction witbia 
(10) 

tboee boan4e. 

!be first really major break within the past 

iD 1948 of C. Herman 
( 11) 

Pritcbittt's 

book, "fh• JJQoeevel t 
(12) 

Court •. This book was eeaiDal tor 

twa re•ao••• Jiret, 

Court •• • - .&~l 4eoi81on-Jtlakint~- iroup; - whose votiag aad 

opili1oa-.eliido-u:r could beat be explained in-te:nile- o-t imputed 
' 

dif~erenc•• iD ~be attitude of 1D41v1dual Justices towards t 
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recurrent 1aeue s of JUblic pol1C7 'that cba:meteriae ""••• tbRt 

reBeb tbe oourt ror deci aion • Seoond , Pr1 tcbett bftae4 his AM17 -

aia u:p,n quantita~iTe aef\lllrtDeat of a larae ... JQ.e of dAta • Aa 

be exP11c1 tly ata ted, his intereat wsa • ia tbe •o1Rl aad pQabo -

logieRl origins of ~ud1c1Al ntU tudea aad 'tbe 1Dtl•••• of 1atiu -

4Wll Predileotiona • ( 13) 

<neArly, tbe~~,P:ritcb:eW a •m oaD '•-* be a4e• 

ratoo d a a R tRot of " aueb laroR4U' aoT•eJlt 1bRt -• at 'tile TeJ'I' 

tille that be wrote, on 1be 1breabol4 of aftk1Dc 11a tint real iiiP­

act aa a aaJor tr•d w11b1D tbe Jnfeas:loza • ~•r•fter, Ule ld.ae­

teentll oe~~tur7 atereo -t7P• of 1be court aa R bocl7 ot al.oof, "-•r­

ded ceDtlemen 1n blRok ~'bea wbo cUd DG't mAke I.aw but aerel7 aaoo­

'Yere4 1 t 'b7 prooeaaea too •7ate.r1oua tor l AJil8D to tm4erataad, •• 

Al.reAd7 resolVing 1n tbe cJDicml. ncid o f the twentietb oeat1117 .<t4) 

It ia to be :~»inted out 1ihflt bebanouml1• 

in JUblio law bUilds u~n th e trnd1 tionnl lore, while Rt the ..-e 

Uae obeeldng 1 ts rel.inb111 t7 F1Dd ~lidi ty by "ocueing u~n 

buaRD abRl'flcter1st1ea o f Judeea ns decl.aion - aakera. ( 15) 1b1a 

requ1rea RD in'YestigAtion of Judges na discrete 1nd1Yidunl.a, Ra 

••bers of the sociAl groups, ADd a a no tore 111 aoc1Al syat•• • Dae 
1 

St'Rl of the a'Wd7 of Judicial behaViour is to Require v .. u14, 

reliAblt! RDd prP.ciae knowledge of 'the extent to wbiOb 1he Rction a 

of 1be Judges aon:tom 1io flDd I or devin'te troa tbe a>oinl exPeO­

tlltiona tbat oonsti tuttt ihe aubatRnt1Ye eontent of the DOme tbat ~ 
I 
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detJ.De 1b e ideal. a o t JudiciAl 87•'*•• • It beooaea Deeea•u7 , 

th e r efore, to M8l7se DO't oDl;y who lucJcea are, tllba't 1be7 to, ucl 

wbM 8D. ho w 'they 8C't but wb7 tbQ aue 1be1r eboictea • 
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