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I. Genesis of the Right of an Accused to be Protected against Self-
incrimination:

The Constitution of India enshrines in Clause (3} of Article 20 an injunction
that “No person accused of any offence shall be compelled to be a withess
against himself”. This doctrine is known as the doctrine against ‘self-inctimination’
which has been designed to protect an accused from being compelled by hope or
fear to admit facts or deny them. The immunity from self incrimination is based
on the ‘presumption of innocence’ and so long as the presumption of innocence
remains as one of the fundamental canons of criminal jurisprudence, evidence
against the accused should come from sources other than the accused. The
doctrine had its origin in the 16™ century in England in protest against the
inquisitorial methods of the Ecclesiastical courts. The English Criminal Evidence
Act, 1898, provided that though the accused is a competent witness on his own
behalf, he cannot be compelled to give evidence against himselfand his failure to
give evidence in defence cannot be commented upon. There the protection was
also, extended to a witness other than the accused. In the United State of America,
the 5" Amendment of the Constitution provides that “no....... person...shall be
compelled in any criminal case to be a witness against himself...the accused
may voluntarily elect to give evidence but if he elects not to give evidence in
defence, this fact cannot be considered to his prejudice™. Prior to the adoption
of the Constitution, this right was recognized in India in section 342 of the Criminal
Procedure Code, 1898 and presently it exists in sections 313 & 315 of the
Criminal Procedure Code, 1973, and in sections 24, 25 and 26 of the Indian
Evidence Act. 1872. But, prior to the Constitutional provision, is was followed
within the limitation of court premises only; later on, when it became the
fundamental right in the constitution, its dimensions became wide spread.

 In common law countries, the development of the rule against seif-
incrimination has been impressive. The protection is extended to cover all persons
who have been accused in trial or those giving evidence. The privilege has been
enlarged to include oral as well as documentary evidence in criminal as well as
civil proceedings; and it traverse beyond the confines of the court to the legislative
committees and other tribunals. As was pointed out earlier, due to the doctrine of

1 Lecturer, Unity Law College, Lucknow.
2 Chaturvedi A.N., Right of accused under Indian Constitution’ Deep & Deep, New
Delhi, p. 161,
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(b) a protection against “compulsion to be witness”, and
(c) aprotection against such compulsion resulting in his giving evidence
“against himself™.

Physical and mental tormentations and tortures are implicit in a
compulsive testimony aimed primarily at getting an easy way to prove the guilt of
an accused. Therefore, the Constitution of India expressly forbids the use of
evidence fendered by a person who is compelled to be witness against himseif.
Accordingly, the guarantee against testimonial compulsion incorporated in Article
20 (3) can be claimed by a person establishing that if a statement is sought to be
tendered in evidence against him, it is liable to expose him to an accusation. The
availability of this right and its various dimensions have been discussed in various
judgments of Supreme Court and High Courts which are briefly examined below.

III. 1. Meaning and Scope of The Right of an Accused to be Protected
against Self-Incrimination:

The main principles of law related to the constitutional right of an accused
to be protected against self-incrimination based on various judicial decisions may
be outlined as under.

(1) In order to avail himself to the protection it is necessary that the
person must have stood in the character of an accused at the time
when he made the statement. It is not enough that he should become
an accused, any time after the statement has been made”.

(2} The right protected by Article 20(3) was held available to the
petitioner against whom a First Information Report had been lodged
and, therein, he had been recorded as an accused®.

(3) “To be a witness” is not equivalent to “furnishing evidence” in its
widest significance; that is to say, as including not merely making of
oral or written statements but also produetion of documents or giving
materials which may be relevant at a trial to determine the guilt or
innocence of the accused®.

(4) The inherent logic of the doctrine has led the courts to extend
protection of Article 20(3) to that kind of documentary evidence,
which, if it were oral evidence, would be protected’.

(5) Every positive volitional act which furnishes evidence is testimony,
and testimonial compulsion connotes coercion which procures the
positive volitional evidentiary acts of the person, as opposed to the

4 Permajority judgement in State of Bombay v. Kathi Kalu Oghad 1961(2) CriL.J. 856
(5.C.)at 804.

5 Ibid

Ihid

7 Ibid.
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negative attitude of silence or submission on his part®.

(6) The phrase used in Article 20(3) is ‘to be a witness’ and ‘not to
appear as a witness’: It follows that the protection afforded to an
accused, so far as it is related to the phrase to be witness, is not
merely in respect of testimonial compulsion in the court room but
may well extend to compelled testimony previously obtained from
him. It is available, therefore, to a person against whom a formal
accusation relating to the commission of an offence has been levelled
which in the normal course may result in prosecution®.

(7) A person could “be a witness” not merely by giving oral evidence,
but also by producing documents or by making intelligible gesture in
the case of dumb witness'® or the like according to the expression
“to'be a witness” used in Article 20(3)

IIL II. Extension of the Scope of the Protection/ Immunity of an Accused
against Self-incrimination ~ Judicial Dimensions:

To what extent the scope of the protection/immunity of an accused
against self incrimination can be exteaded to cover those cases which are not
direct testimony of the accused has been a debatable issue amongst the different
High Courts and the Supreme Court. In this context, the following situations
have evoked judicial interpretation:

(1) Utilisation of tape recorded statements obtained by dcception and

without the knowledge of an accused;

(2) Utilisation of specimen writings, finger prints, etc. of an accused;

(3) Production of documents through the legal process of “search and

seizure’ from the custody of an accused;

(4) Ultilisation of statements voluntarily made by an accused: and

{(5) Utilisation of statements of an accused obtained by the use of new

scientific techniques like —Narco analysis, Polygraph examination
and Brain Electrical Activation Profile test.

(1) Utilisation of Tape Recorded Statements Obtained by Deception and
Without the Knowledge of an Accused and the Protection / Immunity of
an Accused Against Self-Incrimination.

The Supreme Court in the case of Usufalli v. State of Maharashtra''.

8 M.P Sharmav. Satish Chandra, 1954 SCR 1077 atp. 1088 (1955)Cr. L.J. 865 (S.C)

9 Ibid.

10 Sec 119, Evidence Act, 1872.-*A witness who is unable to speak may give his evidence
in any other manner in which he can make it intelligible, as by writing or by signs, but
such writing must be written and the signs made in open court. Evidence so given
shall be deemed to be oral evidence™, (1954) SCR 1077 at p.1088.

T AIR 19685.C. 1479: 1968 CriL.J. 103.
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has held that ‘tape recorded statement even obtained by deception and without
the knowledge of an accused are not the testimonial compulsion.’ The facts of
this case were briefly thus: a trap was arranged by the police officials by
setting the tape recorder in the inner room and fitting the microphone in outer
room where the appellant and Sheikh had conversation. Justice Bachawat
held that ‘the protection of Agticle 20(3) was not available to the appellant; in
spite of the fact that the tape recording was done without the appeliant’s
knowledge and in a deceptive manner, nevertheless the accused was not
compelled; for he was free to speak or not to speak. Therefore, as the testimony
was not compelled, Article 20(3) did not apply’*2. The Supreme Court reiterated
the same view in R M. Malkani v. State of Maharashira’” that ‘tape recorded
conversation was held admissible and in no way it infringed protection against
self-incrimination, for the simple reason that the accused was not compelled to
make the statement.” In N. Sri Ramma Reddy v. Sri V.V. Giri', the Supreme
Court has held that ‘the tape recorded statement become admissible if (a) the
conversation is relevant to the matter in issue, (b) the voice is clearly identified,
and (c) the accuracy of the tape recorded conversation is proved by eliminating
the possibility of erasing the tape recording. A contemporaneous tape recording -
of a relevant conversation is a relevant fact and is admissible under section 8
of the Indian Evidence Act, 1872. It is ‘res gestae’. Just ag a photogmph
taken without the knowledge of the person photographedean became relevant :
and admissible so does a tape record of a conversation unnoticed by the talkers
is relevant and admissible.

(2) Utilisation of Specimen Writings, Finger Prints, etc., of an Accused
and the Protection/Immunity of an Accused against Self-Incrimination
Taking of ‘specimen writings’, ‘finger prints’, etc., and utilization of the
same have been held not to be included under Article 20(3) of the Constitution.
In Ram Swaroop v. State’” the accused was directed by the Sessions Judge to
give his specimen writing under Section 73 of the Indian Evidence Act, 1872,
for being compared by an expert. This order was challenged on the plea that the
direction of the Session Judge to furnish the specimen writing amounted to
compelling to furnish evidence against the accused and, therefore, was hit by
Article 20(3) of the Constitution. The Supreme Court held that ‘the direction
given by the Sessions Judge under section 73 of the Indian Evidence Act, 1872,
was not hit by the provisions of Article 20(3) of the Constitutions and, therefore,
the accused could not refuse to give his specimen writing when ordered by the
court to give it’. The court noted the observation of the full bench decision of the

12 fbid, at 150.

13 AIR1973S.C.157:1973Cn L.J.228.
14 AIRI9718.C. 1162

15 AIR1958A11. 191:1958CriL.J. 134,
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of 1898."%; Justice Bala Krishna Ayyar quoted in extenso the following
observation which was made by Justice Somasundaram in a Madras High
Court Judgment '*;

“No Article of the Constitution prohibits either a search under
Section 165 of Criminal Procedure Code by the police of
premises involved in cognizable offence or the issue of search
warrants by a Magistrate whether the offence involved is
cognizable or non-cognizable. It is easy to see where a different
view would lead us. A person may commit a burglary and keep
the loot in an almirah inside his house or he may commit cheating
and keep the proceeds thereof in a drawer of his writing desk,
and they would all be as safe as if they had been lodged in the
Bank of England. The Constitution is not intended to be a charter
for the lawless and there is nothing in Article 20 of the
Constitution or in any of its other Articles to prohibit the police
from searching either the person of the accused or the premises
in the manner laid down by Criminal Procedure Code. Nor have
the power of the Magistrate to issue a search warrant in the
circumstances set out in the Code been abrogated by the
Constitution”.

There are conflicting decisions on the point whether ‘compelled production
of documents’ under section 94 of the Criminal Procedure Code, 1898, (section
91 of the Criminal Procedure Code,1973) was hit by Article 20(3) of the
Constitution. The answer of this question by the High Courts of Kerala®,
Gujarat’’ and Aliachabad® had been affirmative that the ‘constitutional guarantee
ander Article 20(3) is not only confined to oral testimony but also extends to any
compulsory process for production of evidentiary documents which are likely to
support the prosecution against the accused’. On the other hand, the High Couris
of Madhya Bharat* and Jammu and Kashmir’ had been negative that
‘searches conducted under the orders of the courts do not tantamount to testimonial
compulsion to the accused person so as to amount to an invasion of the guarantee
of immunity from self-incrimination contained in Article 20(3) of the Constitution;

I8 Ihid., atp.867.

19 AIR 1955 Mad. 685.

W0 Krishan Keshvan v. State, 1957, Cr. L.J. 755 at p. 757 (Ker), See also R.C. Gupta v.
State, AIR 1954 All. 219; Rahman Kunhappu v. Ali Ahmad, AIR 1957 Ker. 80 (it was
held that the legal process to produce the document was in violation of Article 20(3)
R.K. Ashere v. Tempten Jahangir, AIR 1961 Guj. 137: 1961 (2) Cri L.J. 338.

Babu Ram v. State, 1961 (2) CriL.J, 55 (All).

Mohammad Hussain v. Provident Funds Inspector, AIR 1957 M.B. 58: 1957 Cri L.l
195(M.B.)

Gurupurb Singh v. Autar Singh, AIR 1960 J & K 55: 1960 Cri L.J. 470.
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(4) Utilisation of Statements Made by an Accused Voluntarily and the
Protection/lmmunity of the Accused Against Self-Incrimination
It has been held by the Supreme Court in Mohamed Dastagir v. State
of Madras™, that ‘there was no accusation of an offence against the accused at
the time when he was asked to produce the currency notes meant to be offered
as bribe; therefore, he could not avail himself of the right protected by Article
20(3). No doubt he was asked but he could have very well refused to do so’. It
is submitted that the court erred in appreciating the circumstances which had
subdued the appellant to a state of fear when he had reproduced the currency
notes. Likewise, the seizure of incriminating articles from a person voluntarily
surrendering to a magistrate’s court is not an act of compulsion®. Where a
person is found by the police in suspicious possession of some article and he is
asked to explain the possession under section 124 of the Bombay Folice Act,
1955, as there was reason to believe that the property was stolen, there could not
be any question of the accused being compelled to incriminate himself**. The
position is precisely the same when an accused is asked to explain the
circumstarices appearing in evidence against him under section 342 of the Code
of Criminal Procedure, 1898 (now section 313 of the Code of Criminal
Procedure, 1973) at any stage of proceeding, It is pertinent to note that voluntary
confession does not attract the constitutional guarantee; only testimony obtained
by ‘compulsion’ would invite the attention of Article 20(3) of the Constitution
and ‘compulsion’ means ‘duress’ which includes ‘threatening’, ‘beating’ or
‘imprisoning of the wife, parent or child of a person’. Thus, where the accused
makes a confession without any inducement, threat or promise, Article 20(3)
does not apply.

(5) Utilisation of Statements of an Accused Obtained by the Use of New
Scientific Techniques - Like Narco analysis, Polygraph Examination
and the Brain Electrical Activation Profile (BEAP) Test - and the
Protection/Immunity of an Accused Against Self-Incrimination

During the last two decades, investigating agencies have taken assistance
of new scientific techniques - known as Narco analysis, Polygraph
examination and the Brain Electrical Activation Profile (BEAFP) test — for
extracting the truth from the accused particularly in the cases of hardened criminals
or terrorists. It has been a matter of debate whether compulsory administration
of these techniques violates the ‘right against self-incrimination’ and whether the
results obtained by such tests can be admitted in evidence. This matter had been
challenged in the Supreme Court through several criminal appeals and ultimately

28 AIR19608.C.756:1960Cri. LJ. 1159(8.C)

29 Ine re Palani Moogan, AIR 1955 Mad 495: 1955 Cri L.J. 1197 (Mad) (Seizure of blood
stained cloth from the court room).

30 State v. Gundan Lakhanmal, AIR 1960 Bom. 377.
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an individual’s choice between speaking and remaining silent, irrespective of
whether the subsequent testimony proves to be inculpatory or exculpatory’.
Article 20(3) aims to prevent the forcible ‘conveyance of personal knowledge
that is relevant to the facts in issue’. The results obtained from each of the
impugned tests bear a ‘testimonial’ character and they cannot be categorized as
‘material evidence’>".

The learned judges of the Supreme Court has also expressed that “forcing
an individual to undergo any of the impugned techniques violates the
standard of ‘substantive due process’ which is required for restraining
personal liberty”*. (Emphasis added). It was observed in this connection that
‘such a violation will occur irrespective of whether these techniques are forcibly
administered during the course of an investigation or for any other purpose since
the test results could also expose a person to adverse consequences of a non-
penal nature.” And, therefore, even ‘the impugned techniques cannot be read
into the statutory provisions which enable medical examination during investigation
in criminal cases, i.e., the Explanation to Sections 53, 53-A and 54 of the Code
of Criminal Procedure, 1973. Such an expansive interpretation is not feasible in
the light of the rule of ‘ejusdem generis’ and the considerations which govern
the interpretation of statutes in relation to scientific advancements’,

The Supreme Court has also held that “the compulsory administration
of any of these techniques is an unjustified intrusion into the mental privacy
of an individual. It would also amount to ‘cruel, inhuman or degrading
treatment’ with regard to the language of evolving international human rights
norms. Furthermore, placing reliance on the results gathered from these
techniques comes into conflict with the ‘right to fair trial’¥". Deliberating
upon the choice between public interest and the constitutional right, the Supreme
Court has observed that “Invocations of a compelling public interest cannot justify
the dilution of constitutional rights such as the ‘right against self-incrimination”®".

In the light of the above observations, the Supreme Court has held that:

“no individual should be forcibly subjected to any of the

techniques in question, whether in the context of

investigation in criminal cases or otherwise. Doing so would
amount fo an unwarranted intrusion into personal liberty ¥,

(Emphasis added)

it may be pointed out here that the compulsory administration of the
impugned techniques has been declared violative of the constitutional right. A

34 Ibid
35 Ibid, para222.
36 1bid.
37 Ibid
38 1bid
39 Ibid, para223.
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were floated before the Supreme Court:
(i) There may be sometimes compelling public interest like public safety
for the use of these techniques;
(i) The promotion of these techniques could reduce the regrettably
high incidence of ‘third degree methods’ used by policemen; and
(iii) The use of these techniques would only be sought in cases invoiving
heinous offences.

With regard to the first argument that in the public interest particularly to

preserve public safety, exception should be made to the right against self-

incrimination and the use of these techniques be permitted, the Supreme Court .

did not accept the argument and the following observations were made :
“Ordinarily it is the task of the legislature to arrive at a pragmatic
balance between the often competing interests of ‘personal
liberty” and public safety. As a constitutional court, this Court
can only seck to preserve the balance between these competing
interests as reflected in the text of the Constitution and its
subsequent interpretation. There is absolutely no ambiguity on
the status of principles such as the ‘right against self-
incrimination” and the various dimensions of ‘personal liberty’.
It has already been pointed out that the rights guaranteed in
Articles 20 and 21 of the Constitution of India have been
given a non-derogable status and they are available 10
citizens as well as foreigners. It is not within the competence
of the judiciary to create exceptions and limitations on the
availability of these rights””. (Emphasis added)

With regard to the second argument that the promotion of these techniques
could reduce the regrettably high incidence of ‘third degree methods’ that are
being used by policemen all over the country the learned Judges, while rejecting
the plea have opined the following :

“If forcible administration of these techniques are permitted, it

could be the first step on a very slippery-slope as far as the

standards of police behaviour are concerned. . .. This is a circular

line of reasoning since one form of improper behaviour is sought

to be replaced by another. What this will result in is that

investigators will increasingly seek reliance on the impugned

techniques rather than engaging in a thorough investigation. The
widespread use of ‘third-degree’ interrogation methods so as to

speak is a separate problem and needs to be tackled through

long-term solutions such as more emphasis on the protection of

human rights during police training, providing adequate resources

42 Ibid, para 216.
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for investigators and stronger accountability measures when
such abuses do take place™®.

With regard to the claim that the use of these techniques will only be
sought in cases involving heinous offences, the following observations were made
by the Supreme Court while rejecting the claim:

“The claim . . . rings hollow since there will be no principled

basis for restricting their use once the investigators are given

the discretion to do so. From the statistics presented before this

Court as well as the charges filed against the parties in the

impugned judgments, it is obvious that investigators have

sought reliance on the impugned tests to expedite
investigations, unmindful of the nature of offences involved.

In this regard, this Court does not have the authority 10

permit the gqualified use of these techniques by way of

enumerating the offences which warrant their use. By itself,
permitting such qualified use would amount to a law-making

Sfunction which is clearly outside the judicial domain™".

(Emphasis added)

In support of the findings that ‘the compulsory administration of these
scientific techniques during investigation is violative of the right of an accused
against self-incrimination’, it has been argued by the learned judges that: “One of
the main functions of constitutionally prescribed rights is to safeguard the interests
of citizens in their interactions with the Government. As the guardians of these
rights, this Court will be failing in its duty if this Court permits any citizen
to be forcibly subjected to the tests in question. One could argue that some
of the parties who will benefit from this decision are hardened criminals
who have no regard for societal values. However, it must be borne in mind
that in constitutional adjudication this Court’s concerns are not confined
to the facts at hand but extend to the implications of the decision for the
whole population as well as the future generations. Sometimes there are
apprehensions about judges imposing their personal sensibilities through broadly
worded terms such as "substantive due process’, but in this case the inquiry has
been based on a faithfu! understanding of principles entrenched in our
Constitution®. (Emphasis added)

In order to strengthen its findings against the involuntary administration
of the tests in question, the apex court also highlighted some practical concerns.
Firstly, the claim that the results obtained from these techniques would help in
extraordinary situations was considered questionable because all of the tests in

43 Ibid, para 218.
44 Jbid, para 2189,
45 Ibid, para 220.
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question are those which need to be patiently administered and the forensic
psychologist or the examiner has to be very skilful and thorough while interpreting
the results. It was argued by the Court that in a narcoanalysis test the *subject
is as likely to divulge a lot of irrelevant, incoherent and sometimes false information
as he/she is likely to reveal useful facts. Sometimes the revelations may begin to
make sense only when compared with the testimony of several other individuals
or through the discovery of fresh materials.” Similarly, in a polygraph test,
‘interpretation of the results is a complex process that involves accounting for
distortions such as ‘countermeasures’ used by the subject and weather conditions
among others.” In a BEAP test, also ‘there is always the possibility of the subject
having had prior exposure to the ‘probes’ that are used as szimuli.” On the basis
of these practical concems, the apex court has opined that “All of this is a gradually
unfolding process and it is not appropriate to argue that the test resuits will always
prove to be crucial in times of exigency. It is evident that both the tasks of
preparing for these tests and interpreting their results need considerable time
and expertise™®. (Emphasis added) ara 217] [588-F-H; 589-A-

In the light of the above stated arguments, the apex court categorically
held that “irrespective of the need to expedite investigations in such cases,
no person who is a victim of an offence can be compelled to undergo any
of the tests in question. Such a forcible administration would be an
unjustified intrusion into mental privacy and could lead to further stigma
Jor the victim™", (Emphasis added)

The Supreme Court’s ruling that Narco, Polygraph or Brain- mapping
tests cannot be conducted on anyone without their consent and even when
consent has been given guidelins framed by the National Human Rights
Commission have to be followed had been widely welcomed by the lawyers,
rights activists throughout the country*.

46 1bid, para 217.

47 ibid., para 214. The Supreme Court relied on D.K. Basu v. State of West Bengal, AIR
1997 SC 610 and referred to Armando Schmerber v. California, 384 US 757 (1966); R v.
Beland, [1987}36 C.C.C. (3d) 481 and United States v. Scheffer, 523 US 303 (1998).

48 Deccan Herald newspaper 5-5-2010 —http/www.deccanherald.com — Lawyer Rebecca
M John, counsel for Maoist leader Kobad Ghandy, said: “I am just overjoyed at the
Supreme Court decision. I think this should have been done a lang time back. Narco
test is simply unconstitutional and the Supreme Court has upheld the rule of law” A
city court had allowed a narco test to be conducted on Ghandy last year. The Delhi
High Court stayed the order. “The narco test is misuse ofthe law. [t’s witchcraft in the
garb of scientific test. It is not used in any civilised country,” John added. Noted civil
liberties lawyer Prashant Bhushan agreed and said it was a welcome judgement.
“Quite apart from the fact that narco analysis is known to be a very imperfect, uncertain
and hazardous procedure, (at times) it also gives you incorrect information.” Mumbai-
based senior lawyer Majid Memon described it as an important judgment. “No person
can be compelled to be a witness against himsel{; they have the right to silence. (The
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validity of these tests. It was also observed that these tests involve not only
pointed questions regarding the alleged offence but would also elicit other
information which could result in a gross invasion of the right to privacy. It may
be said that with the latest ban on the involuntary use of scientific techniques
like Narco analysis, polygraph, and brain mapping tests during investigation,
the investigating agencies may to some extent in exceptional cases suffer a
blow in expeditiously reaching out to truth but , keeping in view the self-
incriminating nature of this kind of evidence and consequences of employing
these tools on an individual’s liberty, the judgement of the Supreme Court would
not only restore people’s faith in the system but also enhance all right-thinking
citizens’ respect for human rights and values and convert the fundamental
right of an accused guaranteed under Article 20(3) into a real and effective
functional right in practice.
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