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; PREFACE
Tur main object of these volumes is to trace by
a-series of speeches and documents the growth o

sthe system of .responsible government—in-the

British-Colonies, the gradual formatien-efpower
ful federations from groups of separate and riva
colonies, the development of their local autonomy

f%gpd the process by which schemes ofmlmpena

i felfleration. have been laid asid 3

_conception of the. equal partnership in the Emplre

“of-units retaining and .developing their. legisia-
sive and administrative independence, but firmly
resolved by frequent and frank consultation tc
so-operate. in the carrying into effect of thein

sommon ideals of freedom, ]ustlce ang: peacefu.
sonomic. development. |
For a full understanding, however, of the growtt
of responsible govemment it ‘is  necessary to exa-
mine the mmq_p of Pr w&myg government ir
Janada. The Royal.Proclamation. of 1763, had
1t ever.come into effective operation, would have
covided Canada. with.a. constitutien simidar tc
-at.of the New England colonies. = But the French

..ibabitants of the territories ceded by their King.

aaccustomed to representative institutions, were

v
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bitterly opposed to the introduction of a politicsl
system which carried with it the most grave di
abilities on Roman  Catholics, and the growmh

bitterness of relations between the imperial a
wthe local legislatures in America rendered the

] ]mpelnl Government unwilling to see representa-

, tive government effectively estabhshed in Canada.

‘ ‘The Quebeu Act of 1774, thetrefore, revoked the
promise of an Assembly made in 17 63 and. placete
power.in.the. hands of & nominee Cou,nul The
aratification caused to.the French was, however,
(hspxopoxtlona,‘oe to.the indignation created among
the English settlers, who petitioned earnestly for '
the revocation of the Act, while the New England
States regarded the action of the King and Parlia
ment as a menace to themselves, and the Declara
tion. of Independence includes in its charges tha .
of “ abolishing the free system of English laws

'in a neighbouring province, establishing therein ar
arbitrary government, and enlarging its - boun-
daries, so as to render it at once an example and ~
fit instrument for introducing the same absolute
rule into these colonies.” = Concession wasimprac-
ticable in the period of war, but the..mainten-
ance of a non-representative system became still
. less possible when the termination of that war
saw a large increase of the population of Canada .
as the result of the influx of loyaligts from the *
United States, and..representative..government
was.conferred in 1791, simultaneously with the
divisien of the. ferritory.into.the two provinces of
Upper.and. Lower Canada, the former subject to’
English, the latter to French civil law.

Though -the- Constitutional Act-of- 1791 con- -
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i ieded representative government, the, British Ad-
cvinistration were convinced by the gvents of the
. ievolt of the United States that imperial control
'g‘imstibe firmly maintained : bhence nearly fifty
years of strife between the executive and the -
legislature, complicated by differences of interest
between the two provinces. For .both problems .
Lord Durham essayed-asolution. . He was the last
~inan to underrate.the importance of imperial con-
tieol, but he held thatin the past 1mper1al interests
“had been misconceived, and that it was perfectly
ipossible, by the concession to. the local legislature
= iof the control of the executive, to.permit the
_colonies to, enjoy full autonomy in domestic con-
oerns, Whﬂe preserving . to. the Impenal Govern-
. ment supremacy. over.all matters of real imperial
| ynterest. The advantages of a plan which relieved
‘sDowning Street of the painful business of constant
Anterference in local affairs which it could not
‘;n,azkderstand attracted successive Colonial Secre-

. tazies : the system by.1855.was applied to all the
_ Brifish- colonies..in-REastern North America, in
1855-6 it became. effective in New Zealand, New
South Wales, Victoria, Tasmania, and Sputh Aus-
- tralia; it,'was accorded to Queensland when that
colonywas carved out of New-South Wales in-
1859,.and.extended.to, Western. Australia in. 1890,
as soon as the Huropean population was suflicient
to permit-of its application. Resort was-had to
this expedient in the Cape of Good Hope-in 1872,
and,..somewhat prematurely, in Ngtal.ing1893;
and the success of the grant of responsible govern-
¢ ment in Canada was the direct justification for -
- the concession of this form of administration to
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the. Transvaal in 1906 and to the Orange River
Colony in 1907.  Appropriately enough this year, £
which saw the extension of the principle of respon- .
sible government to the only remaining Briti

{LCrown Colony with a large Kuropean populatlon,
witnessed the creation of a new term to designate

“such a Colony, the Colonial Conference. of that
‘year adopting Lhe name Dom1n1on 23 the technical
“designation, of such a territory. -

As complete as was for the” txme being Lord
Durham’s solution of the difficulties arising from
the independence of the executive government,
was his failure to devise a solution of the difficulties
arising from the jealousy of the French and British
provinces. The plan of union was based on the
fundamental miscalculation that the French ele-
ment in the Canadian population as such was °
bound to gradual extinction. The transfer, how*
ever, of responsibility for local affairs to the Cana-
dians themselves minimised the dangers caused
by this miscalculation, and tlie-formation of the

‘federation of Canada in 1867 provided a means for

the free development. of both the British and the
French elements of the population. Federation,
however, not merely solved an internal problem of
the first wagnitude: it greatly strengthened the
position of the British coldnies in North America
in regard to the United States, in which feeling
against the United Kingdom ran high as a result
of the attitude of a section -of the British and
Canadjan public towards the War of Secession, and
it enabled Canada to undertake the control of the

vast areas in the west which were still in the

hands of the Hudson’s Bay Company. Theimpor- . .
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s tance of the external factor in' the formation of

the . Canadian federation can‘ best be 'gauged .
when it is remembered that it was not until
900 that the colonies of Australia found it pos-
sible, despite the many obvious attractions of

*federation, to agree to the establishment of the

Commonwealth, and that the final movement
which produced federation was in no small degree

*. “nflueneed by the recognition of the emergence of

‘o new great Power in the Pacific. Federation
seemed also an ideal solution for the difficulties of
South. Africa, with-its division of races, but the
¢teffort - to: frame.a_ federal .constitution failed for
‘causes in the main economic, producmﬂ 1nstead

g, unified. constitution.

) 3

The “growth in importance of the -colomes, in
large measure as the result of federation, has
coincided with a steady development of the con-
ception of local autonomy, until in all matters in
“which no imperial interests arve involved the
" Governer of a Dominion occupies towards the
Mlmstry a position closely analogous to that of -
the King in'relation to the Cabinet of the United
Kingdom. The parallelism of the two positionsis
not, however, complete. The power of the Crown
is more restricted than that of the Governor, but
itsinfluence is far greater. - The prestige of royalty,
the Jong tenure of office by the sovereign, and the
influence of tradition combine to secure for the
King a degree of consideration and confiderce
from the Cabinet and the Prime Msnister avhich
is rarely accorded to-any Governor of a Dominion
by his Ministry.  On the other hand, this relation
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is rendered possible and maintained only by the
rigid application of the rule that, save in the narrow
sphere of the bestowal of honour, the King shall
accept the advice of his Ministers in all matters A
the exercise of his powers. In the Dominjons no
such rule has yet been accepted : even in matters
wholly of internal interest the Governor may re-
fuse ministerial advice if he thinks fit, provided
- that he can find other Ministers to accept office
and to assume responsibility for his action ez post
facto. The. . position .is.anomalous; it tends to
make every Prime Minister chary of reposing full
confidence In a Governor who may at some future
time assume an attitude of antagonism towards
him, and the inconveniences to which it may give
rise are clearly illustrated by the case of the dis-
- pute between the Governor of Tasmania and his
- Ministers in 1914.

While the development of the internal auto-
pomy of the Dominions, though it has naturally
advanced far beyond the limits immediately
contemplated by Lord Durham, has been in
substantial accord with the principles laid down
~by him, yet events of the last seventy years have
proved that a separation between local and im-
perial interests is impossible, and that in the long
rup the Imperial Government cannot undertake
to exercise control over any steps taken by a
Dominion Government within the hounds of its
own territories, a principle strikingly illustrated
by the case of the deportations of labour leaders
. from South Africa without warrant of law. by the
* Union Government. in.1914, as explained by Mr.
. Harcourt in the House of Commons on Febru-
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Cary 12, 1914, But, in addition, the war of 191
2hag evoked a clear consciousness in.the Dominions
themselves that.in the ultimate issue they cannob
“accept as permanent any position of subordination

“within the Empire, but must-attain in. theory

‘and in -effect a position.equal-with that of the

‘United Kingdom., On the mode in which that

position is to be attained no unanimity of view
‘is yet apparent. One opinion, represented by Sir

Joseph Wazrd at the Imperial Conference of 1911,

and faintly echoed by Mr. Massey at the Impenal
War Conference of 1917, contemplates the possi-
bility of a federation for the limited purposes of
foreign policy and naval defence ouly: the other
opinion, which so far has found much wider sup-
port in Canada, Australia, South Africa, and New-
foundland, aims rather at securing a partnership
of nations united by effective consultation, but not
by legal.bonds. Such a partnership has not of
course as yeb been eﬁectively obtained. ‘“ What-
cever we may say,” General Smuts argued at the
i Conference,of 1917, *“ and whatever we may think,
we are: subject provmces of Great Britain. That
is. the actual theory of the Constitution, and. in
any. ways, which I need not specify to-day, that
stheory. still pgrmpateu practice to some exteu‘o i
and the same statesman made it clear that the
two - problems to be considered in the recon-
struction after the war were the improvernent
of the status.of the Dominions and the establish-
ment of effective consultation, Which “ndeed

was strongly urged by Mr. Harcourt in 1912

before - the outbreak of war had awakened the
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Dominion Governments to the urgency of the

praoblem.

General Smuts was careful to.make it clear that,
the - inferiority of the.Dominions. to. the United
Kingdom was much-mere serious in theory than
in practice, bub the inferiority exists and is sub-
stantial in character. In international law -the
British Bmpire forms a single unity, which is
represented by the Imperial men acting on the
advice of the Cabinet of the United Kingdom,
which is responsible to the Parliament of the
United Kingdom alone. The Parliaments of the
Dominions are essentially subordinate leglslatures
their legislation miuist respect the subject position
of the Domlmons is limited to strictly territorial
limits, is subject to disallowance by the Crown
on the advice of the Imperial Government, and is
liable to be overridden by imperial enactments.

. Save only in the case of certain classes of constitu-

tional questions in Australia, an appeal lies from
the decisions of their highest courts to the Judictal
Committee of the Privy Council. The chief officer
of the executive government is appointed by the
King on the advice of the Imperial Government,
and normally is not a native of the Dorinion
which he is selected to govern. In- practice,
of - course, these marks of inferiority are largely
neutralized. The Dominions, indeed, cannot make
war ‘or peace, conchide treaties, or accredit or
receive ambassadors, but full control over *all
commeércial * freaties and effective representa-
tion of their interests abroad have been secured to
them. Dominion legislationisrarely refused assent,

.or overridden, and then only in matters such



.88, merchant shlppmg in which Domlmon and
A 1mpe1'1al interests are inextricably involved. The
%ap_peal to the Privy Council could be abolished it

the Dominions were agrésd in desiring its disap-

' pearance, and will doubtless disappear, unless

- pflect-is-given-to.the alternative conception urged
= be

'Dommlons would be tully representédv The
‘Governor-has-steadily tended-to, become .a .con-

stitutional monarchy-and-his. position. could . be .

deprived of any independent political authority
if the Dominions so desired. It would be poessible,

therefore, and doubtless it is desirable, that these -

signs of a subject condition should disappear; but
‘there remains for solution the..real .problem of
.devising a method by.which the Dominions . may
_share effectively in the control of foreign policy,
- withoutresort..to federatlon, to which public
‘opinion in the Dominions is in the main strongly
opposed, and which is certainly not within the
bounds of practical politics at the present time.

A. BerriEDALE Kgira.

creation of a -
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THE ORIGIN OF REPRESENTATIVE
GOVERNMENT IN CANADA



1. THE ROYAL PROCLAMATION OF
OCTOBER 7, 1763

Georae R.

Waereas We have taken into our Royal Con-
sideration the extensive and valuable Acquisitiong
¢ in “America, secured to our Crown by the late
- Definitive Treaty of Peace concluded at Paris,
" the 10th Day of February last ; and being desirous ;

‘that all our loving Subjects, as well of our King-
dom as of our Colonies in America, may avail
* themselves with all convenient Speed, of the great
. Benefits and Advantages which must accrue
therefrom to their Commerce, Manufactures, and
Navigation, We have thought fit, with the Advice
of our Privy Council, to issue this our Royal
. Proclamation, hereby to publish and declare to all
~our loving Subjects, that we have, with the Advice
of our Said Privy Council, granted our Letters
- Patent, under our G‘rrpaf Seal of Grreat Bmtam, to

erect w1th1nj the

o
and separate Governments, styled and called by the
» Names of Quebec, East Florlda, West Florida and
and limited and bounded as follows, viz.
.—The Government of Quebec bounded on

the Labrador Coast by the River 8t. John, and

,from thence by a Line drawn from the Head of

-that River through the Lake St. John, to the

iz~5h End of the Lake Nipissim ; from whence
3
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the said Line, crossing the River St. Lawrence,
and the Lake Champlain, in 45 Degrees of North
Latitude, passes along the High Lands which
divide the Rivers that empty themselves into the
sald River St Lawrence from those which: fall
into the Sea; ‘and also along the North Coast of
the Baye des Chaleurs, and the Coast of the Gulph
of St. Lawrence to Cape Rosieres, and from thence
crossing the Mouth of the River St. Lawrence by
the West End of the Island of Anticosti, terminabes
at the aforesaid River of St. John.

" Secondly —The Government of Hast Florlda
bounded to the Wegtward by the Gulph of Mexico
and the Apalachicola River; to the Northward .-
by a Line drawn from that Part of the said River -
where the Chatahouchee and Flint Rivers meet; .
to the source of St. Mary’s River, and by the
course of the'said River to the Atlantic Ocean’; and
to the Bastward and Southward by the Atlantic
Ocean aund the Gulph' of Florida, including all »
Tslands within Six Leagues of the Sea Coast.

Thirdly~—The Government of West Florida, |
bounded to the Southward by the Gulph of Mexico, -
including all Islands within Six Leagues. of the :
Coast, from the River Apalachicola to TLake
Pontchartrainj to the Westward' by the said
Lake, the Lake Maurepas, and the River Missis-
sippi; to the Northward by a Line drawn due
East from that Part of the River Mississippi which
lies in 31 Degrees North Latitude, to the River
Apalachicola or Chatahouchee; and to the Ea,st=
ward by the said River. (

Fourthly.—The Government: of Grenada. coms:
prehendlng the Island of that Naine, together Wlth
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. the  Grenadines, -and: the Islands of Domlmcm
'St Vineent’s and Tobago.
- And to theEnd that the open and free Flsﬁery
: }:of our Subjects may be extended to and carried .
" on upon the Coast of Labrador, and the adjacent
. Islands; We have -thought fit, with the Advice of |
- our’said ‘Privy Council, to put all that Coast,
" from the River St.J ohn s to Hudson’s Streights,
_ together with the Islands of Anticosti and Made-
laine, and all other smaller Islands lying upon the
said Coast, under the Care and Inspecmon of our
Governor of Newfoundland. .
We have also, with the Advice of o vay
" Council, thought fit to annex the Islands of St.
~ Johw’s and Cape Breton, or Isle Royale, with the
lesser Islands adjacent thereto, to our Govern-
ment of Nova Scotia. Sl
We have also, with the advice of our Privy
‘Couneil aforesaid, annexed to our Province of .
Geoygia all the Lands lying between the Rivers
Algtamaha and St. Mary’s. ‘
#fAnd whereas it will greatly eontrlbute to the
“speedy settling our said new Governments, that
our loving Sub]ects should be informed of our
Paternal care, for the Security of the Liberties
‘and Properties of those who are and shall become
Inhabitants thereof, We have thonght : P
lish and _declare, by thw our. Pre ‘01011, that
We have, in the’ Letters Patent under our ‘Great
Seal of Great Bni;av n, by whlch ‘the said Govern-

ments are constibut ngger and
Dm&ﬁﬁmm@&&%% said. Colonies.
Circum-

‘espectively, that, s
tances of the said Colo:
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giahey shall, with the Advice and Consent of the
Members of our Couneil, summon and call Q;ﬁ;xexal%
[ Asserpblies. within the, sa.ld, Govpmments respec-
tively, in such Manner and Form as is used and
‘directed in those Colonies and Provinces in
' America which are under our immediate Govern-
ment ; and We have also given Power to the said
Governors, with the Consent of our said Councils,
and the Repreqentatwes of the People so to be
summoned a8 aforesaid, to make, constitute, and
ordain Laws, SLatutes, and Ordmances for the
Public Peace, Welfare, and good Government of
our said Colonies, and of the People and Inhabi-
tants thereof, as near as may be agreeable to the
Laws of England, and under such Regulations and
Restrictions as are used in other Colonies; gnd
in the mean Time, and until such Assemblies can
be called as aforesaA all Parsons mhalntmg in or
_resotting to our said Colonies may confide in our
Royal PLotechn for the Bnjoyment of the Benefit
of the Laws of our Realm of England’; for which
Purpose We have given Power under our Great
Seal to the Governors of our said Colonies respec- -
tively to erect and constitute, with the Advice
of our said Councils xespccmvely, Courts of Judica-
ture and Public. Justice within our said Colonies
for_hearing. and. determining all Causes, as well
 Criminal as Civil, according to Law and Equity,

~and as near as may be agreeable to the Laws of .
England with Liberty to all Persons who may
think themsglves aggrieved by the Sentences of

" such Courts, in all Civil Cases, to appeal, under
the usual Limitations and Restnatlons, to Us in
- our any Council. ;
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We have also thought fit, with the advice of
Cour vav Co cil as afores(ud to gwe unto the
Governors_and Gouncils of our said Three new
i on.. the Contmenb full Po
Authority to settle and agree with ‘the Tnhabitants
of our sald new Colonies or with any other Persons
who shall tesort thereto, for such Lands, Tene-
ments and Hereditaments, as are now or hereafter
= ‘ghall be in ‘our Power to dispose of ; and them to
~grant to any such Person or. Persons pon such
Terms, and under such moderate Quit-Rents,
Servxces and Acknoy S, as Lave been
mmnmted and settled in our oﬁher Colomes and
under such other Conditions as shall appear to us
to be recessary and expedient for the Advantage
of the Grantees, and the Improvement and Settle-
ment of our said Colonies.

And whereas We are desirous, upon all occa-
sions, to testify our Royal Sensc and Approbation
of the Conduct and’ Bmvery of the Officers and
Soldiers of our Armies, and to renew the same, We
do hereby command and impower our Govemors

of our_said Three new Colonies, and all other our
GrOVBI'DOI" of our sevem} D“cvmﬁes on the Con—

AL

: F Ofﬁcers as have
served in North America during the late War,
and to such Private Soldiers as have been or shall
be disbanded in America, and are actually resid-
ing . there, and shall personally apply for the
same, the following Quantities of Lands, subject,
at the Expiration of Ten Years, to the same "Quit- )
Rents as other Lands are subject to in the Pro-
vince within which they are granted, as also’
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subjeet to the same Conditions of Oul’owatlon and
Improvement; viz. ~ , |

To every Person having ythe'R‘a.nk‘of a

Field Officer =~ . : ; . 5,000 Acres.
To every Captain 3,000 Acres.
To every Subaltern or Sbaff Officer . 2,000 Acres.
To every Non-Commission Officer . . 200 Acres.
To every Private Man . . ; 50 Acres.

We do likewise authorize and require the
Governors and Commanders-in Chief of ‘all our
said Colonies upon the Continent of North America
to grant. the like Quantities of Land, and upon
the same Conditions, to such reduced Officers of
our Navy of like Rank as served on board our
Ships of Wazr in North America at the times of
the Reduction of Louisbourg and Quebee in the
late War, and who shall personally apply to our
respective Governors for such Grants.

And whereas it is just god reasonable, and
essential to our Interest, and the Security of our
Colonies, that the several Nations or Tribes of
Indians with whom We are connected, and who
live wader our Protection, should not be molested
or disturbed in the Possession of such' Pavts of

. our Dominions and Territories as, not having
i been ceded to or purchased by Us, are reserved
o to them, or any of them, as their Hunting Grounds,
| —We do therefore, with the Advice of our Prlvy
. Council, declare it to be our Royal Will and Plea-
gure, that no Governor or Commander in- Chief
in any of oup Colonies of Quebec, East Florida,
oi 'West Florida, do presume, upon any Pretence
-whatever, to grant Warrants of Survey, or- pass
%any Patents for Lands beyond the Bounds of t«helr
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. respective -Governments, as described in their
" Commissions ; - as also that no Governor or Com-
mander in Chief in any of our other Colonies or
Plantations in America do presume for the Present,
and until our further Pleasure be known, to grant
Warrants of Survey, or pass Patents for any
Lands beyond the Heads or Sources of any of the
Rivers which fall into the Atlantic Ocean from
the West and North West, or upon any Lands
whatever, which, not having been ceded to or
purchased by Us as aforesaid, are reserved to the
said Indians, or any of them.

And We do further declare it to be Our Royal
Will and Pleasure, for the Present as aforesaid, to
reserve under .our Sovereignty, Protection, anc
Dominion, for the use of the said Indianps, all the
Lands and Territories not included within the
- Limits of our said Three new Governments, or
within -the Limits of the Territory granted to the
Hudson’s. Bay Company, as also all the Lands and

Territories lying to the Westward of the Sources
of the Rivers which fall into the Sea from the
West and North-West as aforesaid ;

And We do hereby strictly forbid, on Pain of
our Displeasure, all onr loving Subjects from
making any Purchases or Settlements whatever,
or taking Possession of any of the Lands above
reserved, without our especial Leave and Licence
for that Purpose first obtained.

And We do further strictly enjoin and require
all Persons whatever who have either wilfully o1
inadvertently seated themselves upon any Lands
within “the Countries above described, or upor

_any other Lands which, not having been ceded

B¥
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to or purchased by Us, are still reserved to the
said Indians as aforesaid forthwith to remove
themselves from such Settlements.

And whereas great Frauds and Abuses have
been committed in purchasing Lands of the
Indians, to the great Prejudice of our Interests,
and to the great Dissatisfaction of the said Indians;
In order, therefore, to prevent such Irregularities
for the Future, and to the end that the Indians
may be convinced of our Justice and determined
Resolution to remove all reasonable Cause of Dis-
content, We do, with the Advice of our Privy
Counecil, strictly epjoin and require, that no pri-
vate Person do presume to make any Purchase
from the said Indians of any Lands reserved to
the said Indians, within those Parts of our Colonies
where We bLave thought proper to allow Settle-
ment; but that, if at any Time any of the said
Indians should be inclined o dispose of the said
Lauds, the same shall be Purchased ouly for Us,
in our Name, at some public Meeting or Assembly
of the said Indians, to be held for that Purpose

- by the Governor or Commander in Chief of our
Colony respectively, within which they shall lie ;
and in case they shall lie within the Limits of any

- Proprietary Government, they shall be purchased

i only for the Use and in the Name of such Proprie-

taries, comformable to such Directions and In-
structions as We or they shall think proper to give

. for that Purpose ; And We do, by the Advice of

cour Priyy Councﬂ declare and enjoin, that the

- Trade with the said Indians shall be free and open

to all our Subjects whatever, provided that every

Person who may incline to Trade with the said
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Indiaps do take out a Licence for carrying on'
such Trade from the Governor or Commander in
Chief of any of our Colonies respectively where *
.such Person shall reside, and also give Security °
to observe such Regulations as We shall at any
time think fit, by ourselves or by our Commis-
aries to be appointed for this Purpose, to direct
and appoint for the Benefit of the said Trade :
.~ And'We do hereby authorize, enjoin, and require
" the Governors and Commanders in Chief of all
our Colonies respectively, as well those under our
immediate Government as those under the Govern-
ment and Direction of Proprietaries, to grant such
Licences without Fee or Reward, taking especial
Care to insert therein a Condition, that such
Licence shall be void, and the Security forfeited
in case the Person to whom the same is granted
shall refuse or neglect to observe such Regulations
ag We shall think proper to prescribe as aforesaid.

And We do further expressly enjoin and require
all Officers whatever, as well Military as those
Employed in the Management and Direction’ of
Indian Affairs, within the Territories reserved as
aforesaid for the Use of the said Indidus, to seize
and apprehend all Persons whatever, who stand-
ing charged with Treason, MISPI‘ISIOHS of Treason,
Murders, or other Felonies or Misdemeanours,
shall fiy from Justice and take Refuge in the said
Territory, and to send them under a proper Guard
to the Colony where the Crime was committed of
which they stand accused, in order 4o takestheir.
Trial for the same.

Given.at.our.Court.at, St Tnmpc,q the Tth Day

of Qetober.1763,.in:the. Third. Year. of our Reign."
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fz OONSIDFRATIQNq ON THE EXPEDIENCY

OF PROCURING AN ACT OF PARLIA-
MENT FOR THE SETTLEMENT OF THE
PROVINCE OF QUERBEC

(BY BARON MASERES, AFTERWARDS ATTORNEY-
’ “GEVERAL oF QUEBEC)

Tre difficulties that have arisen in the govern-

. ment of the province of Quebec, and which are

likely still to occur in it, notwithstanding the best
intentions of those who are entrusted by his
Majesty with the administration of affairs there,
are so many and so great that the Officers, whom
his Majesty has been pleased of late to nominate
to the principal departments in that government,
cannot Jook upon them without the greatest un-
easiness and apprehension, and despair- of being
able to overcome them without the assistance of

~"an Act of Parliament to ground and justify their
sproceedings.  Two.nations are £0.be kept in.peace
* and harmony,-and moulded,.as it swere, into one,

that are at present of .opposite. relwlons ignorant
of each nguage, . and 1nchned in their
laws. The bulk
ither French from
old France, or.nati e, Canadians, that speak only

»»bhe'French language, being; as itis thought, about

th Qmﬁd@mg, 01,08 the-French represent

: it in their Memorial, ten thousand heads of families.

The rest. of the- mha,bltants .are.natives of Greab
Bntam or-Ireland;zor: ofithe Bnmsh Dominions.ir

12
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North America;-and. are. at present only about

habwants, it will proba.bly every day inerease in
number by the accession of new settlers for the
~ sake of trading and planting, so that in time ‘they
may equal or exceed the number of the French.
The French are almost umformly Roman Catholics
there were only three Protestant families amongst
them at the time of the conquest of the province ;
and probably .shat number is not much increased
among them, as no endeavours have been used
for their conversion. But, what is more to be
lamented, is that they are violently bigoted to
the Poplsh religion, and look upon all Protestants
with an eye of detestatlon" This unhappy eir-
cumstance” has b is still likely to be, a
ground of enmity and disunion between the ol&
and new inhabitants. - The. French  insist, not
only upon a toleration of the public Worsh1p, but
‘on. a share in the admlms_tra’mon of Justice, as
_ jury-men and justices of the peace, and the like,
and on a right, in common with the English, of
being appointed to all the offices of the govern-
‘ment. The English, on the, cont;rary, afﬁrm that
the. laws. of England ~made against the Papmw
ought to be in force-there; and. consequently that
the native Canadians, unless they think proper to
turn Protestants, ought to be excluded from all
those offices and various branches of power, and
in some degree they seem to be suj ported in this
opinion by a part of the governor’s commission ;
I mean, that part which enables him to call and
constitute a- general assembly of the frecholders
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~and planters of the province ; for.it is there ex-

pressly provided, that no person elected to serve
in such an assembly, shall sit and vote there ill
he has subseribed the declaration against Popery
prescribed by the statute 25 Car. 2 which would
effectually exclude all the Canadians.

The grounds wpon which the Frehch demand a
toleration of the Catholic religion, are partly the
reasonableness of the thing itself, they being almost
universally of that religion, and partly the stipula-
tion made on that hehalf in the fourth article of
the definite treaty of peace, and which is expressed
in these words:

His_ Britanpic. Majesty. on his side agrees to grant
the liberty of the. Catholic religion to the inhabitants
of Canada; he will consequently give the most effec-
tual orders that his new Roman Catholic subjects may
profess the worship of their religion, according to the
rites of the Romish Church, as far ag the laws of Great
Britain permit.

These last words, © as far as the laws of Greatr
Britain permit,’ render the whole stipulation in
favour of this toleration very doubtful ; for it may
reasonably be contended, that the Jaws of England
do not at all permit the exercise of the Catholic
religion.

For in the first place, these words seem to refer
to some degree of toleration of the Catholic religion,
already actually subsisting in some part of the
British dominions, and by virtue of the laws of
Great Britain; and if so, they convey no right to
any toleratiof at all, because no degree of tolera-

~ tion is already actually allowed by the laws of

Great Britain 1n any part of the British dominions.

4
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2ndly.  Supposing these words not to refer
to any toleration of the Catholic religion now .
actually subsisting by virtue of the laws of Great
Britain, but to mean only such a degree of tolera-
tion as (though it does not actually subsist in any
of the British dominions by the virtue of the laws
of Great Britain, yet) may subsist without a
. breach of the laws of Great Britain, yet still thera
» will be great reason to think that the laws of
Great Britain do not permit this toleration in any
degree. For in the first place, the stat. of 1 Eliz.
cap. i. for restoring the supremacy in ecclesiastical
matters to the Crown, expressly extends to all the .
Queen’s future dominions, as well as to those be-
longing to the Crown at the time of making the
act. - The words of the 16th section are as follows :

o Be-tt"enacted, &ec. that no foreign prince, person,
prelate, &c. spiritual or temporal, shall at any time
hereafter use or exercise any manner of power or
jurisdiction, spiritual or ecclesiastical, within this
realm, or within sny other your Majesty’s dominions,
or.gountries, that now be, or hereafter shall be, but shall
be clearly abolished out of this realm, and all other
your highness’s dominions for ever.

And in the next section, all this ecclesiastical
jurisdiction or supremacy, is united and annexed
for ever to the Crown. It is clear therefore, that
‘the King is, by the laws of Great Britain, supreme
head of the Church in the provimce of Quebec,
as well as in England itself. Now it is the very
essence of Popery, that the Pope, and not the .
King, is supreme in all spiritual matters. TConse-
quently this essential article of Popery cannot, by
virtue of the T%}%gg? in the definite treaty, be -

Univers it .
i W:‘f{f yl\lor’:hf Bengal. 2 5 3 0 2 o
feja ReomolBmpur: 4 6 DEC 1968
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¢ tolerated ; but all appeals to the Pope, all exercises

¢ of ecclesiastical authority in Quebec, by the Pope,

or hislegates, or any other person commissioned by

him, all nominations to benefices, or to the bishop-'
rick of the province (which is a power the Pope

has hitherto exercised, at least, so far as to approve

the bishop before he entered upon the functions

of his office) must now be illegal and void.

But this act goes a great deal further; for it
requires all ccclesiastical persons Whatsower and
likewise all lay-persons holding temporal oﬁmes
or employed in the service of the Crown, and domfr
homage for them, to take the oath of supremacy
to the Queen, or her successors, under pain of los-
ing their benefices, or tempoml offices, &ec., and
this not only in the realm of Hngland, but in any
of the Queen’s highness’s dominions, ~ So that by
this part of the act, all the Canadian clergy, and
a great part of the laity, might be required to take
the oath of gupremacy, which it is well known the
most moderate Catholics cannot take, it being
contrary to the fundamental article of their Te-
ligion ; for the diffexence between the moderate
Catholies and the more furious and zealous Papists,
who are mostly guided by the Jesuits, consists
principally in this circumstance, that the latter
ascribe to the Pope an unlimited power in tern-
- poral as well as spiritual matters, and affirm that
he may depose kings, and absolve subjects from
their allegiance, and do other the like extravagant
mischiefs ; whereas the former deny his temporal,
and acknowledge only his spiritual supremacy.

It is true indeed, this oath of suplemacy 1s taken
; awa.y b; the stat. 1 Will, cap. 8. But anothe

ig,au
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shorter oath: of supremacy, - containing a mere
denial of the Spiritual, or Ecclesiastical power of
‘the Pope, or any other foreign prince, and which
1s therefore equally contrary to the sentiments of
- all Roman-Catholics, is appoeinted to be taken in
its stead, and by the same persons and under
the same penalties, as before. :

It appears therefore, irom the statute 1 BEliz.
cap. i.alone, without conmdennfr any other of the
laws against Popery, that the exercige of the
Popish religion cannot be tolerated in:the province
of Quebec, consistently with the laws of England ;
and consequently that it cannot be tolerated there
at all by virtue of the s’mpulat]on of the definitive
treaty above-mentioned, because that stipulation
has an express 1eference to the laws of England.

Further by the text next in the statute-book, or
stat. 1 Eliz. cap. 11. for the uniformity of common-
prayer and. service, it is:enacted,

That every minister of a parish-church, &c. within
" this realm of England, Wales, and marches of the same,
or other the Queen’s dominions, shall be bound to use

the book of common-prayer, and shall use no other
gervice, under pain of incurring certain heavy penalties,

- By this act, the mass is prohibited in all parish-
churches in all her Majesty’s dominions.
 This act does not indeed say expressly, as the
former does, that it shaliextend to ail her Majesty’s
dominions that hereafter shall be, as well as those
that at present are, belonging to the Crown of

England. DBut there is reason to beligve it jpeant
go; or, at least there is room for doubt. -And if
it does mean so, the mass is prohibited by it in
the province of Quebee. :
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Upon these reasons we may conclude that the
exercise of the Catholic religion cannot consis-
tently with the laws of Great Britain, be tolerated
in the province of Quebec.

Yet that it should be tolerated is surely very
reasonable, and to be wished by all lovers of
" peace and justice and liberty of conscience.

By what authority then shall it be tolerated ?
this is the only question that remains. Shall the

King alone undertake to tolerate it ? will it be

advisable that he should exercise, though for so
good an end, a power of dispensing with the laws ?
will it not give room to a thousand censures and
odious reflections and comparisons ?. The au-
thority of Parliament seems to be a much safer
foundation to establish this measure upon, in a
manner which neither the new English inhabitants
of the province can contest, nor the French Catho-
lics suspect to be 1nadequabﬂ

The next great difficulty that occurs, is the
settlement of the laws, by which the province of
Quebee is for the future $0 De aoverned The law
upon this subject seems to be this: 1st, that the
laws of the conquered continue in force till the
will of the conqueror is declared to the contrary ;
this follows from the necessity of the case, since
otherwise the conquered provinces would be
governed by no laws at all. 2ndly, that after
the declaration of the will of the conqueror, the
conquered are to be governed by such laws as the
congueror shall thinlk fit to irapose, whether those"
are the old laws by which they have been governed
before, or the laws by which the conquerors are
governed themselves, or partly one, and partly
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the other, or a new set of laws different from both.
3rdly, That by the conqueror is to be under-
stood the conquering nation, that is, in the present
case, the British nation; that consequently by
the will of the conqueror is to be:understood the
will of the British nation, which in all matters
relating to legislation is expressed by the King
arid Parliament, as in all matters relating to the
executive power it is expressed by the King
* alone; that therefore the Parliament only have
a power to make laws for the province of Quebec,
or to introduce any part of the laws of Great
Britain there, or to delegate such a power of
making or introducing laws to any other hands,
notwithstanding, it may happen that in fact such
a power may inadvertently have been delegated
to the governor and council.of the province by a
~ private instruction of the King alone. For if the
contrary doctrine were true, that the King alone
had the whole legislative power in the province
of Quebee, it would follow, that not only all the
conquered Canadians, but all the new English
settlers there, would become slaves or subjects to
an absolute and arbitrary government, the moment
they set their foot there. The King might intro-
duce the severest laws, the most cruel punish-
.ments, the inquisition, the rack, and the wheel,
and might make all his subjects there, both old
and new, tenants at will of their lands and other
property, and tax them in any degree whenso-
ever he thought fit. He might keep a standing
army there, without consent of Parlidment, *and
raise money to pay them by his own authorlty,
and with such an army, a prince of James II's
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disposition might oppress the liberties of the
other adjoining colonies, or even of Great Britain
itgelf. These are -dreadful -consequences, ~but
follow clearly from such a doctrine; -for which
reason the doctrine itself ought not %o be main-
tained. The other opinion, “that the conquered
people, when once ceded to the Crown of Great
Britain, are thereby admitted to be British sub-
jects, and immediately entitled to participate of
the liberties of other British Subjects, and are
therefore to be governed according to the rules
of the limited monarchy. of Great Britain, by
which the executive power is vested solely in the
King, but the power of making laws and raising
taxes in the King and Parliament, is a much sa,fer
and more reasonable opiniont

It is therefore to be wished, that an Act of
Parliament might be obtained that at once de-
clared what laws should take place in the pro-
vince of Quebec, whether the laws of the con-
quered, or the laws of Great Britain, or some of
the laws of the conquered, and some of the laws
of Great Britain; or whether any other laws
should be introduced there, more peculiarly fitted
to the circumstances of the province; and 1f
any, then what laws should be so introduced :
if this detail be thought too troublesome for the
Parliament to enter upon, and their informations
concerning the state of the province should be.

his. view cannot be regarded as- legally sound ;
the authority of the Crown over conguered territory is
absolute, and can be exercised without the intervention
of P&rhament see Lord Mansﬁeld’s Judgement, below,
PPp. 42——47
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~'deemed to be as yet too imperfect to enable them
to go through such a business with propriety, then
it is to be ‘wished that an Act of Parliament may
be :obtained, by which such & legislative power of
making laws and ordinances for the good govern-
ment of the province might be delegated to the
governor and council, as has been already exer-
cised by them by virtue of an instruction from the
King alone. By such a delegated parliamentary
authority, they may enquire into the state of the
Canadian laws and customs already in force there,
and ‘may revise them and reduce them into writ-
ing, and enact such of them as shall be found
beneficial to the province, and fit to be continued ;
and  may introduce such part of the laws of
England, as they shall think to be for the advan-
tage of the province; and likewise, as occasion
offers; make such other new laws and regulations
as:shall be necessary for the good government
"vofit: And inso doing they will have a due regard
to the heads of advice suggested by Mr. Attorney
Yorke, and to such other intimations and instruc-
* tions as the government -shall think proper to
communicate to them. And lest this legislative
power should be abused or injudiciously executed
by the governor and council, there might be a
clause in the Act of Parliament directing them
to transmit these several laws and ordinances to
the King and Privy Council in England, to be
by his Majesty in council allowed or disallowed,
as his Majesty shall see cause. Ounly  they
should be in force till disallowed, and, if not dis-
allowed within a certain time, as for instance two
years, they should then be in force for ever,
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unless repealed by act of Parliament. Laws and
ordinances founded on such a parliamentary
authority will easily find obedience from the people,
which it is to be feared no others will; and the
judges of the province will carry them into execu-
tion with ten times as much spirit and confidence
ag if they were doubtful of their legal validity.

Suppose a criminal in Canada to be guilty of
an offence that is capital by the laws of England,
but is not so by the laws of Canada that have
hitherfo been received (a supposition that is no
way difficult as the criminal law. of England
abounds with capital offences) in what manner
ghall such a man be punished, unless there is a
parliamentary declaration determining the punish-
ment that shall attend his crime ? Could any
lesgser authority warrant the infliction of death
for such a crime ? Or would any judge choose,
though he should be sure of never being called
to account for it, to pass such a sentence without
the highest authority ? But if the punishments
of crimes be settled by authority of Parliament,
whether immediately by the Parliament itself, or
mediately by ordinances made by the governor
and council of the province, by virtue of a legis-
lative authority communicated to them by act
of Parliament, the judges will be under no other
difficulty what punishments to inflict upon the
several criminals, that come before them, than
they are in Great Britain itself,

Sorge perspns are of opinion, that the laws. of
Great Britain do at once take place in a con-
quered province, without authoritative introduc-
tign of them, either by the Kiug, or Parliament.
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But this opinion.seems, destitute of foundation,
and is sufficiently refuted by .the advice of the
learned Mr. Yorke, his Majesty’s attorney-general,
who ‘has advised that the Canadians should be -
permitted to retain their own laws, relating to
inheritances and the alienation of their real estates,
which would be impossible without &n act of
“Parliament for that purpose, if the whole system
of the laws of England did ipso facto become the
law of the province upon its being conqguered, or
ceded to the Crown. Indeed, the whole system
of the laws of England, taken in the gross, and
- without a selection, would be by no means a bless-
ing to the Canadians. The game-laws, the poor-
laws, the fictions and the subtleties in various

< 'sorts of actions and conveyances, the niceties

. arising from the dootrine of uses, and the tedious

and operose instruments founded on them, would
really be a great misfortune to them ; and from
their novelty and strangeness, would be thought
" 't0 be a much greater. This doctrine therefore
- of the instant validity of the whole mass of the
laws of England throughout the conquered Pro-
vince cannot be true. And if the whole system

of those laws is not valid there, then certainly no

T UL vaaUBT LAy

part of them can be so. For'if they are, then
who shall distinguish which of them are valid
there and which are not ?

It may therefore be concluded, as at first, that
: aws. of England are valid in the
| 'conquered province #pso Jacto by virtue of the

-conquest, or cession, without a posmve introduc-
~tion there by a suﬁlment authority : and this
sufficient authority seems, for the Téasons already
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mentioned, to be only the Parliament of Great -
Britain. :
The next great difficulty that calls loudly for -
the interposition of Parliament, is the low state
of the revenue of the provinece of Quebec. Under -
the French government this revenue amounted to
about thirteen thousand pounds per annum, but is
now sunk to less than three thousand. The cause
of this is the change in the course of trade, by
which means it falls out, that those tazes which
produced the principal part of the revenue, now,
though still in force, produce nothing at all. The
principal of those taxes was a duty upon French @
wines, which were imported there from old
France in great quantities. This single duty
produced 80001. & year; now it produces nothing,
because no wines ave allowed to be imported
there from old France. Nor would it be re-
placed by an increase of the consumption: of
Spanish or Portuguese wines, supposing the tax
might be construed to extend to those wines;
for the Canadians do not like them, and will
not drink them. From a like cause, another’
duty which formerly made & considerable part
of the public revenue, which was a duty upon
French brandies imported from old France, and
French rums imported from the French West-
India Islands, now produces nothing at all. - From -
these causes the revenue is sunk so low that it is
insufficient to defray the expense of the civil
government, though the establishment of it is so
very moderate. It 18, therefore become neces-
sary, either for the treasury of Hngland to issue
_a sufficient annual Sum to make ‘good the: salaries
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of-the several officers of ithe government, or that
some -new tax should be imposed upon the in-
/" habitants, ‘in- aid -of those which by reason of
" these accidents have failed; sufficient for all the
i purpdses of the government. . If-this latter- method
- should “be adopted, it is presumed that the -
atithority of Parliament will be the proper power
to-have recourse- to, that there may be no colour
or -pretence for c‘ontes’oing the legality of the
taxes so imposed: This power also the: Parlia-
ment may exercise, either immediately itself by
Imposing a tax upon the province of Quebec this
very session, before the Parliament rises, or-it
may delegate to the governor and council a power
to 1mpose such taxes as they-shall find necessary
for- the Support of the . government, subject, as
above, to the disallowance of the King and Privy
Couneil; in order to prevent abuses, and with
proper causes of restriction and appropriation of
the money:so raised, in order: to prevent a mis-
- application of it, either by the officers of the
‘provinge, -or at home.

If the Parliament should think proper itself to
lay & tax upon the Province, information has been
reuC;vpd from persois well aru\iu.a,luutﬂ:x with the
state and trade of the province, that British spirits
should be the commodity that could best bear a
duty; and would prodice the best revenue; that
there ‘are - annually imported into the province

~about 250,000 gallons of these spirits, and that
they might' béar a duty of threepenge a gallon
without hurting the trade, but not more; and
this ‘'would produce about 30001 a year. ;
The malicious and desperate enemies of -an
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upright and popular Administration, may perhaps.
traduce such a measure as inconsistent with their
late indulgent conduct with respect to the other -
American colonies in the late repeal of the Stamp

Act. But the difference of the cases is too strik-

ing to make such a calumny in the least degree

formidable. The other American colonies have

internal legislatures of their own, who have been

permitted, ever since their first establishment, to

be the assessors of all their internal taxes; and,

a8 they had not abused this privilege with which

they had been so long indulged, and further, ag

their exercising this privilege seemed to be no

way prejudicial to the mother-country, it seemed
to0 have been a harsh and ungracious measure in

the Parliament, by the advice of the late ministry,

to revive and exert a dormant and inherent right-
of taving them ; which however the whole Parlia-

ment, excepting a very few members of both

houses, have highly declared themselves to be

possessed of. But the Canadians have no such

internal legislature, no such usage of taxing them-

selves by representatives of their own choosing.

Unless therefore they have the singular privilege

“of not being liable to be taxed at all, they must

be liable to be taxed either by the King alone, or

by the King and Parliament; and the milder of

. these two opinions is, that they are taxable by

the King and Parliament. Those therefore who

should promote the taxing them by authority of

Parligment, would act like the truest friends to

civil liberty, and with the same spirit of mildness

and moderation that conducted them: in the repeal
of the Stamp Act,. e o
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If it should be said, that the province of Quebec
yught ‘to have an assembly in the same manner
s the other American colonies, and that the
;axes ought to be imposed by the consent of such
an assembly, it will be sufficient for the present
purpose, and to support the measure here sug-
gested of taxing them by authority of Parliament,
to answer, that as yeb no such assembly has been
Pons’mtuted and till an assembly is erected,
‘vhether that time be short or long, the safest and
nildest method of imposing taxes is to do, ib by
athority of Parliament.

As to the erecting an assembly in the province,
it is a measure which probably will not for some
years to come be found expedient. ' If an assembly
were now o be constituted, and the directions
in the .governor’s commission, above alluded to,
were to be observed, by which none cf the mem-
bers elected there are to be permitted to sit and
vote in the assembly: till they have subscribed
the declaration against Popery, it would.amount
to an exclusion of all the Canadians, that is, of
the bulk of the settled inhabitants of the provinee.
An assembly so constituted, might pretend to
. be a representatlve of the” people there; but in

truth it would be a representative of only ‘the
600 new English settlers, and an instrument in
their hands of domineering over the 90,000 French.
Can" such an assembly be" thought just or ex-
pedient, or likely to produce harmony and friend-
" ship between the two nations? Surely it must
have a contrary effect. LR
On_the other hand, it mwht be dangerous in
these early days of theu' submlsswn to admit the




28 - GOVERNMENT:: IN. CANADA

Canadians themselves to so great a degree «

power. Bigoted, as they are, to the Popish re

ligion, unacquainted with, and hitherto prejudiced
against the laws: and customs of England, the;

would be very unlikely for some years to come,
to promote such measures, as:should gradually
introduce the Protestant religion, the use of the
English language, of the spirit of the British laws,
It 18 more probable they would check all suci:
endeavours, and quarrel with the governor an.:
council, or with the English members of thy
assembly, for promoting them. Add to thi:
that they are almost universally ignorant of thy
English language, so as to be absolutely incapabli?
of debating in 16, and consequently must, if such
an assembly were erected, carry on the business
of it in the French language, which would tend
to perpetuate that language, and with it their
prejudices and affections to their former masters,
and postpone to a. very distant time, perhaps for
_ever, that coalition of the two nations, or the
“melting down the French nation into the X English
in pomt of language, affections, religion, and laws,
which is so much to be wished for, and: which
othérwise a generation of'two miay perhaps effect,
if proper measures are taken for that purpose. -
And furtherit may be observed, that the Canadians
themselves do not desire -an- assembly,. but are *
contented .to be. protected ‘in_the enjoymient of -
their -religion, libexties, and properties, under the
admipistration of bis Majesty’s governor and °
council. " If, to give a proper stability to this mode
of government, it is carried on by authority oi -
Parliament, and is properly superintended;-asno:
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ubt it will be, by the wisdom. of his Majesty’s
. #rivy Council, they will -think themselves ex-
;i;remely happy under it. .The persons who most
“egire the immediate constitution of an, assembly,

o 1X ;
* ‘who-probably. are ambitious-.of displaying  their
: partsiand-eloguence:in the characters of leading
: *Assemblymen oy

; But if an’ assembly is to be constltuted even
his oo had better. be:done. by .act of Parliament
jpan by the King’s single anthority, as it is no less
~yan severing from  the general body of his
;a]esty s dominions a particular part of them,
"% qith respect.to the:purposes of making laws and
imposing taxes. .Could.the King, if he thought
~ proper, -and a particular county of England was
to desire it of him, sever that county from.the
“rest of England, and no longer summon any of
- its. members to Parliament, but instead thereof -
*.constitute” a  little Parliament in that county
~itself; that should make laws and lay taxes for
“the inhabitants of that single county ? It is
presumed that he could not: and the erecting
-an agsembly in a conquered provinte is an-act of
much the same nature. It is true indeed, that
.some of the American charters and assembiies ows
their rise to this authority : but this was in the
- reign of the Stuarts, who were fond of extending
. sheir prerogative ; and, on account.-of the incon-
siderableness of the colonies ab thab time, these
things were then unnoticed ; so that they do not
_prove the strict legality of the practice. - Since
- “hat time these charters have been put in practice
2y the colonies, and acquiesced in by the mother-
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country, and in some measure recognized in -
Parliament; and -this usage, acquiescence and
recognition, are in truth their best support.

But if an assembly is to be constituted, in
which the Catholics or Canadians are to be ad-
mitted (as in justice and reason they ought to be,
if any assembly at allis to be erected), the authority -
of Parliament seems to be still more necessary to ™
give validity to such a measure.

For the reasons that have been just now mens
tioned, 1t seems evident, that the .measure of -
erecting an assembly in the province of Quebec
is somewhat premature. How soon it will be-
come expedient and proper, experience .only can
shew. But in the meantime, however short that '
time may be, it seems necessary to have recourse
to the authority of Parliament for settling the
government of the province, and removing th
difficulties that obstruct the settlement in the
three great articles of Religion, Law, and Revenue .
1t is therefore the humble request of all the gentle-
men who have lately been appointed to the :
principal offices in the government of Quebee, t. -
his Majesty’s Ministers of State, that they wo: .~
use their influence and endeavours to pro:.:re
such an Act of Parliament as they shall upon the
whole matter think to be necessary, to remove
the difficulties that have been stated, and to
enable the said gentlemen to administer the
government of that provinece in the several depart- |
ments, with security to themselves, and advan-
tage to th& province.
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”%S}S PETITION OF DIVERS OF THE FRENCH
INHABITANTS OF THE PROVINCE OF
QUEBEC TO THE KING’S MAJESTY,
WHICH WAS SIGNED ABOUT THE MONTH OF
DrcemBER, 1773, AND  PRESENTE]
KiNg. ABOUT Fﬁ;BR

¢SIR, A
*  YoUr most obedient and faithful new sub-
jects in the province of Capada take the liberty
“to prostrate themselves at the foot of your throne,
4n - order to lay before you the sentiments of re-
“gpect, affection, and obedience towards your
Hugust person, with which their hearts overflow,
%nd to return to your Majesty their most humble
thanks for your paternal care of their welfare.

- Qur gratitude obliges us to acknowledge, that
ftﬂ‘ie fnghtful appearances of conquest by your
ajesty’s vietorious arms did not long continue
“excite our lamentations and tears. They grew
evihy day less and less as we gradually became
‘more acquamted with the happiness of living
under the wise regulations of the British empire.
And even in the very moment of the conquest, we
‘were far from feeling the melancholy effects of
$estraint and captivity. For the wise. and vir-
tuous general who conquered us,. bemg s wozthy
representative of the glorious sovereign who en-
‘trusted him with the command of his armies, lefs
ugin, possesswn of eur laws and.customs ; 3 the free
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exercise of our religion was pregerved to us, and

afterwards was confirmed by the treaty of peace;
and our own former countrymen were appointed

judges of our disputes concerning civil matters.

This excess of kindness towards us we shall never
forget. . These. generous, proofs of the clemency
of our benign conqueror will be carefully preserved .
in the annals of our history ; and we shall trans-
mit them from generation to generation to our
remotest posterity. These, Sir, are the pleasing
ties by which, in the beginning of our subjection
to your Majesty’s government, our hearts were
so strongly bound to your Majesty ; ties which
can never be dissolved, but which time will only
strengthen and draw closer.

In the.year. 1764, your Majesty thought fit to -
put an. end to the military government of this
its stead. And from the instant of this change
we began to feel the inconveniences which resulted
from The introduction of the laws of England,
which till then we had been wholly unacquainted
with. Our former countrymen, who till that timee
had been permitbed to settle our civil disputes
without any expensg to us, were thanked for their
services, and. dismissed ; and the militia of the
province, which had till then been proud of bear-
ing that honourable name under your: Majesty’s
command, was laid aside. It'is true indeed we
were admltted to serve on juries; but at the same -
time we. were given to understand, that there-
were certain obstacles that prevented our holdmg :
places under your Majesty’s government. « Wed
were also told that the laws 6f England were to"
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" take plaee in the province, which, though we pre-
sume them to be wisely suited to the regulation
of the mother-country for which they were made,
could not be blended and applied to our customs
without totally overturning our fortunes and de-

. stroying = our possessions. Such have been ever

~since the era of that change in the government,
and such are still at this time, our just causes of
uneasiness and apprebension ; which however we
acknowledge to be rendered less alarming to us
by the mildness with which your Majesty’s
government has been administered. ’

Vouchsafe, .most. illustrious. and. generous. sove-
telgn, to. dissipate these fears.and. this uneasiness,
by restoring to. wus our ancient, laws pnvxleoes
and: customs,.and..bo extend. ce to its
former boundaries, Vonchsafe to bestow your
favours equally upon all your subjects in the

- province, without any distinction! Preserve the
glorious title of sovereign of a free people : a title
which surely would suffer some diminution, if
more than an hundred thousand new sub]ects of
your Majesty in this province, who had submitted
to your government were to be excluded from
your service, and deprived of the inestimable
advantages which are enjoyed by your Majesty’s
ancient subj ects. May heaven, propitious to our
wishes and our prayers, bestow upon your Majesty
¢ long and bappy reign! May the august family

. of Hanover, to which we have taken the most
golemn oaths of fidelity, continue o reign ovegr us
to the eud of time!-

We conclude by entreating your Majesty . to
grant us, in corn ith your other sub] ects, the

215 o
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rights and privileges of. citizens of England.
Then our fears will be temoved, and we shall pass
our lives in tranquillity and happiness, and shall
be always ready to sacrifice them for the glory of
our prince and the good of our country.
We are, with the most profound submission,
Your Majesty’s most obedient, most loyal,
and most faithful,
subjects,
Fr. SimowneTr, &e., &c.



, k. LORD MANSFIELD'S JUDGEMENT IN
CAMPBELL v. HALL 1774

JE TS :

THE cASE O¥ THE ISLAND oF GRENaADA; IN RE-
LATION TO THE PAYMENT OF FOUR AND ONE-
HALF IN THE HUNDRED OF GOODS IMPORTED
THEREFROM ; BETWEEN ALEXANDER CaMp-
BELL, EsqQ., PLaiNTIFF, AND WM. HaLL,
EsQ., Derenpant, 1N tHE CourT oF KING'S
BexcH, BEForE Lorb CHier-Justice MaNs-
FIELD : 15 GeorgE III, a.D. 1774

November 28

THE unanimous judgement of the Court was this
day given by Lord Mansfield, as follows:

This is an acticn brought by the Plaintiff,
Alexander. Campbell, who 1s a natural-born sub-
lect of Great Britain, and who, upon the third
of May, 1763, purchased lands in the island of
Grenada ; and it is brought against the defendant,
William Hall, who was collector for his Majesty
at the time of levying the imposts, and of the
action brought, of a duty of four and a half per

- gent. upon goods_exported. from . the. island of
Grenada.  The action is to recover a swn of
money, which was levied by the defendant and
paid by the plaintifi, as for this duty of four and

. & half per cent., upon sugars, which were exported
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from-the island of Grenada, from the. estate and
by the consignment of the plmnmﬁ

The action is an action for money had and
received ; and it is brought upon this ground,
namely, that the money was paid to the defen-
dant without consideration, the duty for which
he received it not having been imposed by lawful
or sufficient authority to warrant the same.

And it is stated in the special verdict* that the
money is not paid over, but continues in the
defendant’s hands, by consent of the Attorney-
General, for bis Majesty, in order that the ques-
tion may be tried.

The special verdict states Gtremada to have
been conquered by the British arms from the
French Kimg in 1762 ; that the.island was ceded
by capltulamon,vgnd” that the capitulation upon
which it surrendered was by reference to the
capitulation upon which the island of Martinico
had been surrendered on the 7th of February, 1762,

The special verdict then states some articles of
that capitulation, particularly the fifth, which
grants that Grenada should continue to  be
0ovemed by its own laws till his Majesty’s plea-
sure be known. It next states the sixth article,
where, to a demand of the inhabitants of Grenada
requiring that they, as also the religious orders,
of both sexes, should be maintained in the pre
perty of their effects, moveable and immoveabl?
of what nature soever, and that they should i
preserved in, their pnvxleces rights, honours, ati

1 This refers to the verdict of the jury before which "
! the case had been tried and whicli renidered a special
i verdict setting forth the facts in the case.
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“exemptions, the answer is that the inhabitants,
. oéing subjects of Great Britain, will enjoy their
~ properties and the same privileges as in the other
his Majesty’s Leeward Islands.

Then it states another article of the capltula-
tion, namely, the 7th article, by which they
demand that they shall pay no other duties than
what they before paid to the French King ; that
the capitation tax shall be the same, and that
the expenses of the courts of justice, and of the
administration of government should be paid
out of the King’s demesne: in answer to which
they are referred to the answer I have stated, as
given .in the foregoing article; that is, being
subjects they will be entitled in like manner as
the other his Majesty’s sub]ects in. the British
Leeward Islands.

The next thing stated in the special verdmt is
the treaty of peace signed on the 10th of February,
1768 ; and 1t states the part of the treaty of
peace by which the island of Grenada is ceded,
and other articles which are not material.

The next.material instrument which they state
‘is a_proclamation under the Great Seal, bearing
‘date the.7th.of October, 1763, Teciting this ©

Whereas it will greatly contribute to the settling of
our said islands of which Grenada, is one, that they be
informed of our love and paternal care for the liberties
and rights of those who are, or shall be inhabitants
thereof we have thought fit to publish and declare
by this ourwprpclamatim;,_, that.we.have by our letters
patent uader.our Great Seal of Great Britain, whereby
our said Governments are constituted,.given express
power and direction to our governors.of. our said
colonies .respectively, that.so -scon-as the state and

o
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circumstances. of the said . eolonies will admit therect,
they shall, with the advice and . consent of our said
counecil, call and summon general agsemblies, in such
manner and form as is used in the other colonies under
our immediate government. And we have also given
power to the said governors, with the advice and con-
sent of our said council and assembly of representatives
as aforesaid, to make, constitute, and ordain laws,
statutes, and ordinances for the public peace, welfare
.and good government of our said colonies and the
inhabitants thereof, as near as may be agresable to
the laws of England, and under such regulations and
restrictions as are used in .our other colonies?!

Then--follow-letters- -patent..under. the. Great
Seal, or rather. a.proclamation..of. the 26th of
March, 1764, whereby the King recites, that. he
had ordered a survey and division of the ceded
1slands, as an invitation to all purchasers to come
and purchase vpon certain terms and conditions
gpecified in that proclamation.

The next instrument stated in the verdict is
the letters patent bearing date the 9th of Apnil,
1764. In these letters there is a commission
appomtmg General Melville Governer of the
island of Grenada, with power to summeon an
assembly as soon as the situation and circum-
stances of the island would admit; and to make
laws in all the usual forms with reference to the
manner of the other assemblies of the King’s Pro-
vinces in America.

The Governor arrived in Grenada on the 14th of

L] -

! See the Proclamation of 1763, p. 3. This is &
paraphrase of the section quoted ; see P 5, and, below,
p. 49.
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* December, 1764 ; before the end of 1765, the
particular day not stated, an assembly actually
‘met; but before the armvrﬂ of the Governor at
Grenada indeed, before his Commission, and
before his departure from London, there is another
instrument upon the validity of which the whole
question turns, which instrument contains letters
patent under the Great Seal, -bearing date the

~20th of July, 1764, and reciting thatin Barbadoes,
and in all the British Leeward islands, a duty of
four and a half per cent. was paid upon goods

_exported ; and reciting further:

Whereas it 'is réasonable and expedient, and of im-
portance to our other sugar islands, that the like
duties should take place in our said island of Grenada ;
we have thought fit, and our royal will and pleasure
is, and we do hereby, by virtue of our prerogative
royal, order, direet, and appoint that an impost or
customs of four and a half per eznt. in specie, shall,
~ from and after the 29th day of September next en-
' suing the date of these presents be raised and paid
to us, our heirs and successors, for and upon all dead
| commodities of the growth or produce of our said
island of Grenada that shall be shipped off from the
same, in lieu of all customs and impost duties hitherto
collected upon goods imported and exported into and
out of the said island, under the authority of his Most

Chrigtian Mq]nc'f-xr :nnr] that the same ghall ha enl-

1a]est anc

lected, &e. ;

then it goes on with reference to the island of
Barbadoes, and the other Leeward islands.
The jury find that in fact such duty of four.
and a half per cent. is paid to his Majesty in all
the British Leeward islands. And® they * find
several Acts of Assembly which are relative to the
several islands, and which 1 shall not state, as
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they are public, and every gentleman may . have
access to them.

These letters patent of the 20th of July, 1764,
with what I stated in the opening, are all that is
material in this special verdict.

Upon the whole of the case this general queb-
tion arises, being the substance of what is sub-
mitted to the Court by the verdict: ° Whether
these letters patent of the 20th of July, 1764, are
good and valid to abrogate the French duties,
and in lieu thereof to impose this duty of four and
a half per cent., which is pald by all the Leeward |
islands subject to his Majesty.’ N

That the letters are void has been contended at
the bar, upon two points: (1) That although they
had been made before the Proclamation of the
7th of October; 1763, the King by his prerogative
could not have imposed them; and (2) that,
although the King had sufficient authority before
the 7th of October, 1763, he had divested himself
of that authority by the Proclamation of that
date.

A great deal has been said, and authorities have
been cited relative to propositions in which both
sides exactly agree, or which are too clear to be
denied. The stating of these will lead us to the
solution of the first point.

I will state the propositions at large :

1. A country conquered. by, the British .arms
© becomes a.dominion of the King in the right of
¢ his grown, and. therefore. necessatily sub]ect to
© the legislative power of the Parliament of Great

- Buitain.
. 2. The conquered inhabitants once 1ecewed
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into the conqueror’s protection become subjects;
and are universally to be considered in that light,
not as enemies or aliens.

3. Articles” of = capitulation, upon which the
country is surrendered, and treaties of peace by
which it is ceded, are sacred and inviolate, ac-

. cording to their true intent and meaning.

4. The law and legislation of every dominion
equally affects all persons and property within
the limits thereof, and is the true rule for the
decision of all questions which arise there. Who-
ever purchases, sues, or lives there, puts himself
under the laws of the place, and in the situation
of its inhabitants. An Englishman in  Ireland,
Minorca, the Isle of Man, or the Plantations, has
no ‘privilege distinet from the natives while he
continues there.

5. The laws of a conquered country countinue
in farce until they are altered by, the. conqueror.
The justicesand antiquity of this maxim are in-
controvertible ; and the absurd exception as to
pagans mentioned in Calvin’s case, shows the
universality and antiquity of the maxim. That
exception could not exist before the Christian
era, and in all probability arose from the mad
enthusiasm of the Orusades. In the present case
the capitulation expressly provides and agrees
that they shall continue to be governed by their

- own laws, until his Majesty’s p]easure be further

known.

-~ 6. 11 the King has power (and when I say
“the King,’ I mean in this case the King with-

oub the concurrence of Parliament’) to alter the

old and to make new laws for a conquered country

lokid
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* —this being a power subordinate to his own
authority as a part of the supreme legislature
and parliament—he can make none which are
contrary to fundamental principles, he canuot
exempt an inhabitant from the laws of trade, or .
the anthority of Parliament, or give him privileges
exclusive of his other subjects; and so in many
other instances that might be put.

The present Proclamation is an Act of this sub-
ordinate legislative power. If it had been made .
before the Tth of Oectober, 1763, it would have
been made on the most reasonable and equitable
grounds, putting the - island of Grenada as to
duties on the same footing as the other islands.

If Grenada paid more duties, the injury would
have been to ber; if less, it must have been
detrimental to the other islands; wnay, it would
have been carrying the capitulation into execu-
tion, which gave the people of Grenada hopes
that, if any new duties were laid on, their condi-
tion would be the same as that of the other Lee-
ward islands.

The only question which remains on this first
point then is, whether the King of himself had
power to make such a change between the 10th of
February, 1763, the day the treaty was signed,
and the 7th of October, 1763.

Taking the above propositions to be granted,
he has a legislative power over a conquered
country, limited to him by the constitution, and
subordinate to the constitution and parliament.
It isYeft by the constitution to the King’s authority -
to grant or refuse a capitulation. If he refuses,
and puts the inhabitants to the sword, or eéx-
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terminates them, all the lands belong to himj;
and, if he plants a colony, the new settlers share
the Jand between them, subject to the prerogative
of the eonqueror. If he receives the inhabitants
under his protection and grants them their pro-
perty, he has power to fix such terms and con-
ditions as he thinks proper. He is entrusted with
making peace at his-discretion; and he may
retain the conguest, or yield it up, on such con-
dition as he pleases. These powers no man ever
disputed, neither has it hitherto been controverted
that the King might change part or the whole
of the law or political form of government of a
conquered nation.!

To go into the history of conquests made by
the Crown of England.

The alteration of the laws of Treland has been
much discussed by lawyers and writers of great
fame at different periods of time; but no man
ever said the change was made by the Parliament
of England ; no man, unless perhaps Mr. Molyneux,
ever said the King could not do it. "The fact, in
truth, after all the researches that have beeu
made; comes out clearly to be as!laid down by
Lord Chief Justiee Vaughan that Ireland received
the laws of England by the charters and com-
mands of Henry II, King John, Henry III, and
he adds an et cefera to take in Edward 1, and the
successors of the princes named. That the
- charter of 12 King John was by assent of a parlia-

& .

1 For the rights of the British Crown over annexed

territory see Keith, The Theory of State Succession,
pp. 29-32.
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ment of Ireland, he shows clearly to be a mis-
take.” Whenever the first parliament was called
in Ireland, that change in their constitution was
without an act of the parliament of England,
and therefore must have been derived from the
King. ‘

Mr. Barrington is well warranted in saying that
the 12th of Edward I, called the °Statute of
Wales,” ig certainly no more than a regulation
made by the King as conqueror, for the govern-
ment of the country, which, the preamble says,
was then totally subdued ; and, however for pur-

. poses of policy he might think fit to claim it as
a fiel appertaining to the realm of England, he
could never think himself entitled to make laws
without assent of parliament to bind the subjects
of any part of the realm. Therefore as he did
make laws for Wales without assent of parlia-
ment, the clear consequence is that he governed -
it as a conguest; which was his title in fact, and
the feudal right was but a fiction.

Berwick, after the conquest of i, was governed
by charters from the crown, till the reign of
James I, without interposition of parliament.

Whatever changes were made in the laws of

* Gascony, Guyenne, and Calais must have been
under the King’s authority ; if by act of parlia-
ment, that act would be extant, for they were
conquered in the reign of King Bdward III ; and
all the acts from that reign to the present time
are extant ; and in some acts of parliament there
are commercial regulations relative to each of
the conquests which T have pamed ; none making
any change in their counstitution and laws, and
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particularly with regard to Calais, which is alluded
to_as if its laws were considered as given by the
Crown. - Yet as to Calais, there was . a great
change made in the constitution : for the inhahi-
tants were summoned by writ to send burgesses
to the English parliament; and, as this was not
by act of parliament, it must have been by the
sole act of the King.

Besides the garrison there are inhabitants, pro-
perty, and trade at Gibraltar; the King, ever
since that conquest, has from time to time made
orders and regulations suitable to the condition
of those who live, trade, or enjoy property in a
garrison town.

Mr. Attorney-General * hags alluded to-a variety
of instances, several within these twenty years,
in which the King has exercised legislation over
. Minorca. In Minorca, it has appeared lately,
there are and have been for years hack a great
many inhabitants of worth and a great trade
carried on. If the King does it there as coming
in' the place of the King of Spain, because their
old constitution continues (which by the by is
another proof that the constitution of England
does not necessarily follow a conquest by the
King of England) the same argument applies
here; for vefore the 7th of Qctober, 1763, the
constitution of Grenada continued, and the King
stood in the place of their former sovereign.

After the conquest of New York, in which most
of the old Dutch inhabitants remained, King
Charles II changed its constitution and political
form of government, and granted it to the Duke

1 Edward Thurlow,



46 GOVERNMENT IN CANADA.

of York, to hold from his crown under all the
regulations contained in the letters patent.

It is not to be wondered that an adjudged case
in point is not to be found ; no dispute ever was
started before upon the ngq legislative right
over-a conquest ; it never was denied in a court .
of law or equity in Westminster-hall, never was = :
guestioned in parliament. Lord Coke’s report of
the arguments and resolutions ¢f the judges in
Calvin’s case lays it down as clear (and that
strange extra-judicial opinion, as to a conguest
from a pagan country, will not make reason not
to be reason, and law not to be law as to the
rest). The book says, that ‘if a King’—I1 omit
the distinction between a Christian and an infidel
kingdom, which as to this purpose is wholly
groundless, and most deservedly exploded—

£ a King comes to a kingdom by conquest, ho
may, at his pleasure, alter and change the laws of
that kingdom ; but until he doth make an alteration
of those laws the ancient laws of that kingdom remain ;
but if a King hath a kingdom by title of descent, then,
soeing that by the laws of that kingdom he doth
inherit the kingdom, he cannot change those laws of
himself without consent of parliament.

1t is plain that he speaks of his own country where
there is a parliament. Also,

if & King hath a kingdom by conguest, as King Henry
the Second had Ireland, after King Jobn had given
to them, being under his obedience and subjection, the
lawss of England for the government of that country,

no succeeding King could alter the same without par-
liament,

‘Which 'is very just, and it necessarily includes
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that King John himself could not alter the grant
of the laws of England. .
Besides this, the authority of two great names
has been ecited, who took the proposition for
granted. And though opinions of counsel, whether
acting officially in a public charge or in private,
are not properly authority on which to found a
- decision, yet I cite them ;—not to establish so
clear a point, but to show that when it has been
matter of legal enquiry, the answer it has re-
ceived, by gentlemen of eminent character and
abilities in the profession, has been immediate
and without hesitation, and conformable to these
principles, . In 1722, the assembly of Jamaica
refusing the usual supplies, it was referred to Sir
Philip Yorke, and Sir Clement Wearg, what was
to be done if they should persist in this refusal.
Their answer is—* If Jamaica was still to be con-
sidered as a conquered island, the King had a
right to levy taxes upon the inhabitants; but, if
.1t wasg to be considered in the same light as the
other colonies, no tax could be imposed upon the
inhabitants, but by an assembly of the island,
or by an act of parliament The distinetion in
law between a conquered country and a eolony
they held to be clear and mdxspu’pable ; whether,
as to the case before them of Jamaica, that island
remained a conquest or was made a colony, they
had not examined. I have, upon former occa-
sions, traced the constitution of Jamaica as far
as there are books or papers in the officgs; 1
cannot find that any Spaniard remained upon
the island so late as the Restoration; if a,ny
they were very few. A gentleman to whom I
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put the question on one of the arguments in this
cause, said he knew of no Spanish names among
the white inhabitants of Jamaica; but there
were amongst the negroes. The King, I mean
Charles the Second, after the Restoration invited
settlers by proclamation, promising them his
protection. He made grants of land. He ap-
pointed at first a governor and council enly;
afterwards he granted a commission to the
governor to call an assembly. The constitution
of every province immediately under the King
has arisen in the same manner; not by the
grants, but by commissions, to call assemblies.
- And therefore, all the Spaniards having left the
igland, or having been killed or driven out of it,
Jamaica from the first settling was an English
colony, who under the authority of the King
planted a vacant island, belonging to him in
right of his crown ; like the cases of the islands of
St. Helena and St. John, mentioned by Mr.
Attorney-General.

A maxim of constitutional law, as declared by
all the judges in Calvin’s case, and which two
such men in modern times as Sir Philip Yorke and
Sir Clement Wearg took for granted, will acquire
some au’shonty, even if there were anything which
otherwise made it doubtful ; -but on the contrary
no book, no saying of a judge no, not even
an opinion of any counsel, pubhc or private,
has been cited ; no instance is to be found in
any ,period, of our history where it was ever
questioned.

The counsel for the plamtlﬂ undoubtedly
laboured this' point from a diffidence of what. -
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might be our opinion on the second question.
.But upon the second point, after full considera-~
tion, we are of opinion that before the letters
patent of the 20th of July, 1764, the King lad
precluded himself from an exercise of the legisla-
tive authority which he had before by virtue of
his prerogative over the island of Grenada.

The. first..and,.material instrument. is. the, pro-
clamation. of the Tth.of er, 1763, . See what
it is that the King there says, and with what
view he says it; how and to what he engages
himself and pledges his word :

" ‘Whereas it will greatly contribute to the speedy
settling our said new governments, that our loving
subjects should be informed of our paternal care for
the security of the liberties and properties of those
who are, and shall become, inhabitants. thereof; we
have thought fit to publish and declare by this our
proclamation, that we have in the letters patent under
our Great Seal of Great Britain, by which the said
governments are constituted, given express power and
direction to our governors of our said colonies respec-
. tively, that, so.soon.as.the.state.and circumstances of
the said colomes will admit thereof, they
the advice and consent. of .the members. of our
summon-and-call.general. assemblies.

And then follows the directions for that purpose.
And to what end ? °To make, constitute, and
ordain laws, statutes, and ordinances for the
public peace, welfare, and good’ government of
our said colonies,” of which this of Grenada is one,
“and of the people and inhabitants, thereqf, as
near as may be agreeable to the laws of England.’
. With what view is the promise given ? To invite
settlers ; to invite subjects. Why ? The reason
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i given. They may think their liberties aud
properties more secure when they have a legis-
lative assembly than under a. governor and
couneil only. The governor and counecil depend-
ing on the King, he can recall them at pleasure,
and give a new frame to the constitution; bub
not so of the other, which has a negative on those
parts of the leﬂxs]atuxe which d(,pend on the
King. Therefore that assurance is given them
for the security -of their liberty and properties,
and with a view to invite them to go and settle
there after this proclamation that assured them
of the constitution Umdor which they were to
live.t

The next act is of Lhe 26th. of March,. 1764,
which, the. constitution having. been e%abhshed‘ .
by pm(lamatwn invites furthel such as shall be
disposed to come and purchase, to live under the
constitution. It states certain terms and condi-
tions on which the allotments were to be taken,
established with a view to permanent coloniza-
tion and the increase and cultivation of the new
gettlernent. For further confirmation of all this,
on the 9th of April, 1764, three months before the
impost in question was imposed, there is an
actual commission to Governor Melville, to call
an assembly as soon as the state and circum-
stances of the island should admit. You will
observe in the proclamation there is no legislature
reserved to be exercised by the King, or by the
govarnor amd council under his authority, or in

1 The arguments of the judgement are precis sely
those which were urged by the British m Canada in
support. of the repeal of the Quebec Act.
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any other method or manner, until the assembly "

should be called : the promise imports the con-

trary ; for whatever construction is to be put
upon it {which perhaps it may be somewhat diffi-
cult to pursue through all the cases to which it
may be applied) it apparently considers laws
then in being in the island, and to be administered
by courts of justice; nof an interposition of
legislative authority between the time of the pre-
mise and of calling the assembly. Tt does not
appear from the special verdict when the first
assembly was called ; it must have been in about

‘a-year at-farthest from the governor’s arrival, for
““the jury find he arrived in December, 1764, and
~that an assembly was held about the latter end

+1. of the year 1765. So that there appears to have

been nothing in the state and circumstances of
the island o prevent calling an assembly.

e We therefore think that, by the two proclama-

tions, and_ the commission Governor. Melville,
the King had. 1mmed1ately and m?evocably granted
to. all who.wete. or, shonld become nhabitants,

‘or who had or should have property, in the island

. of Grenada—in gerieral to all whom it might

% concern— that-thewsubordinate Jegislation. over the

with

island.should. be exercised b’,‘ 21 assemb y

- the .consent.of .the SOVernor, and_council, in like
- manner.asin the other provinces under the King.

Therefore, though the right of the King to have

1 The same con31demtxon applied to.Canada, and,
therefore, as it was held inexpedient (cf. pp. é7~30
to summon an assembly, recourse to Parliament was
necessary to authorize leglslatlon by a Counecil (below,
pp. 62, 63).
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levied taxes on a conquered country, subject to
him in right of his crown, was good, and the duty
reasonable, equitable, and expedient, and, ac-
cording to the finding of the verdict, paid in
Barbadoes and all the other Leeward islands;
yet by the inadvertency of the King’s servants
in .the order in which the several instruments
passed the office (for the patent of the 20th of
July, 1764, for raising the impost stated, should
have been first), the. order is inverted, and the
last we think contrary to and a violation of the
first, and therefore void. How proper soever the
thing may be respecting the object of these
« letters patent of the 26th of July, 1764, it can
‘only-now-be done, to use the words.of SII‘ Philip
¢ Yorke and Sir Clement Wearg, ‘ by the assembly p
“of the island, or by an act of the Parliament of 4
-Great. Britain.’ :
- The consequence. is, judgement must be given
for. the pl&mhﬂ

5y 7 P
7 b ,
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£'5. THE QUEBEC AcT

AN Aoz For OVISION
; 2OVINCE OF
rORGE III,

Preamble .

WaErrEas his Majesty, by his Royal Proclama-
tion, bearing Date the Seventh Day of October,
in the Third Year of His Reign, thought fit to
declare the Provisions which had been made in’
respect” to certain Countries, Territories, and .
Islands in America, ceded to his Majesty by the
definitive Treaty of Peace, concluded at Paris on
the Tenth Day of February, one thousand seven .
hundred and sixty-three: And whereas, by the
Arrangements made by the said Royal Proclama-
tion, a very large Extent of Country, within which
- there were several Colonies and Seftlements of
the Subjects of Framce, who claimed to remain
therein under the Faith of the said Treaty, was
left, without any Provision being made for the’
Administration of Civil Government therein ; and
certain Parts of the Territory of Canada, where
sedentary Fisheries had been established and
carried on by the Subjects of France, Inhabitants
of the said Province of Canada, under Grants and
- Coricessions from the Government thereof, were

53
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annexed to the Government of Newfoundland,
and thereby subjected to Regulations inconsis-
tent with the Nature of such Fisheries: May it
therefore please Your most Excellent Majesty
that it may be enacted ; and be it enacted by the
King’s most Excellent Majesty, by and with the
Advice and Consent of the Lords Spiritual and
"Peraporal, and Commons, in this present Parlia-
ment assembled, and hy the Authority of the
same

The Territories, Islands, and Countries n North
America, belongmq to Great Britain, cmneawd
to the Pmmnce of Quebec

.'That all the Territories, Islands, and Countries
in North America, belonging to the Crown of
.Great Britain, bounded on the South by a Line
from the Bay of Chaleurs, along the High Lands
which divide the Rivers that empty themselves
into the River Saint Lawrence from those which
fall into the Sea, to a Point on Forty-five Degrees
of Northern Latitude, on the Eastern Bank ol the
River Connecticut, keeping -the same Latitude
directly West, throuOh the Lake Champlain, until,
in the same Latltude it meets the River Saint
Lawrence ; from thence up the Bastern Bank of
the said River to the Lake Ontario; thence
through the Lake Ontario, and the River coru-
monly called Niagara; and thence along by the
Eastern and South-eastern Bank of Lake FEree,
following the said Bank, until the same shall be
intersected by the Northern Boundary, granted
by the Charter of the Province of Pennsylvania, in
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case the same shall be so intersected ; and from

- thence " along the said Northern and Western

Boundaries of the said Province, until the said
Western Boundary strike the Ohio: But in case
the said Bank of the said Lake shall not be found
to be go intersected, then following the said Bank
until it shall arrive at that Point of the said Bank
which shall be nearest to the North-western Angle

-of the said Province of Pennsylvania, and thence

by a right Line, to the North-western Angle of
the said Province ; and thence along the Western
Boundary of the said Province, until it strike the
River Ohio; and along the Bank of the said
River, Westward, to the Banks of the Mississippe,
and Northward to the Southern Boundary of
the Territory granted to the Merchants Adven-
turers of England, trading to Hudson’s Bay ; and
also all such Territories, Islands, and Countries,
which have, since 'the Tenth of February, One
thousand seven hundred and sixty-three, been
made Part of the Govermment of Newjoundland,
be, and they are thereby, during His Majesty’s
pleasurg, annexed to, and made Part and Parcel
of the Province of Quebec as created and estab-
lished by the said Royal Proclamation of the
Seventh of October, One thousand seven hundred
and sixty-three.

Not to affect the Boundaries of any other Colony

Provided ~always, That nothing herein con-

* tained, relative to the Boundary of the Province

of Qucbec shall in anywise affect the Boundaries
of any other Colony
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Nor to make void other Rights formerly granted

Provided always, and be it enacted, That no-
thing in this Act contained shall extend, or be
construed to extend, to make void, or to vary or
alter any Right, Title, or Possession, derived
under any Grant, Conveyance, or otherwise how-
soever, ol or to any Lands within the said Pro-
vince, or the Provinces thereto adjoining; but
that the same shall remain and be in Force, and
have Effect, as if this Act had never been made,

Former Provisions made for the Pm?)mce to be null
and void after May 1, 1775

And whereas the Provisions, made by the said
Proclamation, in respect to the Civil Government
of the said Province of Quebec and the Powers
and Authorities given to the Governor and other
Civil Officers of the said, Province, by the Grants
and Commissions issued in consequence thereof,
have been found, upon Mxperience, to sbe in-
applicable to the State and Circumstances of the
said Province, the Inhabitants whereof amounted,
at the Conques’o, to above Sixty-five thousand
Persons professing the Religion of the Church of
Rome, and enjoying an established Form of Con-
stitution and System of Laws, by which their
Persons and Property had been protected,
governed, and ordered, for a long Series of Years,
from *the First Establishment of the said Pro-
vinee of Canade; be it therefore further enacted
by the Authority aforesaid, That the said Pro-
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clamation, so far as the same relates to the said
Province of Quebec, and the Commission under
the Authority whereof the Government of the
said Province is at present administered, and all
and every the Ordinance and Ordinances made
by the Governor and Council of Quebec for the
Time being, relative to the Civil Government and
Administration of Justice in . the said Province,
and all Commissions to Judges and other Officers
thereof;, be, and the same are hereby revoked,
annulled, 'and made void, from and after the

~ First Day of May, One thousand seven hundred
and seventy-five.
Inkabztants of _Quebec. .may. . profess. the. . Romish
Rel@gwn subject to the King's Suwemacy as
by Aet I Eliz.

And, for the more perfect Security and Ease
of the Minds of the Inhabitants of the said Pro-
vinee, it is hereby declared, That his Majesty’s
Subjects, professing. the Religion..of the Church
of Rome of and. in_the said Province of Quebec,
may have, hold, and enjoy, the free Exercise of
the Religion of the Church of Rome, subject to
the King’s Supremacy, declared and established
by an Aet, made in the First Year of the Reign
of Queen Elizabeth, over all the Dominions and
Countries which then did, or thereafter should
‘belong, to the Imperial Crown of this Realm;
and that the Clergy of the said Church may hold,
receive, and enjoy, their accustomed Dues “and
Rights, with respect to such Persons only as shall
profess the said Religion.
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‘Proviston may “be made by His Majesty for the
Support of the Protestant Clergy

Provided nevertheless, That it shall be lawful
for his Majesty, his Heirs or Successors, to make
such Provigion out of the rest of the said accus-
tomed Dues and Rights, for the Fncouragement
of the Protestant Religion, and for the Maintenance
and Support of a Protestant Clergy within the
said Province, as he or they shall, from Time to
Time, think necessary and expedient.

No Person professing the Romish Religion obliged -

to take the Oath of Elizabeth ; but to take,
before the Governor, &ec., the following Oath.

Provided always, and be it enacted, That no
Person, professing the Religion of the Church of
Rome, and residing in the sald Provinee, shall be
obhged to take the Oath required by the said
Statute passed in the First Year of the Reign of
Queen Llizabeth, or any other Oaths substituted
by any other Act in the Place thereof ; but that
every such Person who, by the said ‘Statute is
~ required to take the Oath therein mentioned,
shall be obliged, and is hereby required, to take
and subscribe’ the following Oatb before the
Governor, or such other Person in such Court of
Record as his Majesty shall appoint, who are
hereby authorised to administer the same ; wide-
lLicet,

. The Oath

I A. B. do sincerely promise and swear, That 1
will be faithjul, and bear true Allegiance to His
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Majesty King GEORGE, and kim will defend to
the utmast of my Power, against all traiterous Con-~
spiracies, and Attempts whatsoever; whick shall be
wade against his Person, Crown, and Dignity ;
and I will do my wtmost Endeavour to disclose and
make known to his Majesty, his Heirs and Suc-
" cessors, all Tregsons, and traiterous Comspiracics,
‘and  Attempts, which I shall know to be against
him, or any of them ; and oll this I do swear
wwithout oy Bgusvocation, mental Evasion, or secret
_ Reservation, and renowncing oll Pardons and Dis-
pensations from any Power or Person whomsoever

to the Contrary.
: So Herr mME Gob.

 Porsons refusing the Oath to be subject to the
Penalties by Act I Eliz.

. - -And every such Person, who shall neglect or
refuse to take the said Oath before mentioned,
~-shall incur and be Hable to the same Penalties,
Forfeitures, Disabilities, and Incapacities, as he
would have incurred and been liable to for neg-
“lecting or refusing to take the Oath required by
the said Statute passed in the First Year of the
Reign of Queen Elizabeth.

Hys Majesty’s Canadian Suby’ects (religious Orders
| excepted) may hold. oll their. Possessions, dec.,
and wn Matters of Controversy, Resort to be had

to the Laws of Canada_for the Decision.
And be it further enacted by the Authority =

aforesaid, That all his Majesty’s Canadion Sub-
‘ects, within the Province of Quebec, the religious
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Orders and Communities only. excepted, may alsc

hold and enjoy their Property and Possessions,:

together with all Customs and Usages relative *
thereto, and all other their Civil Rights, in as
large, ample, and beneficial Manner, as if the

said Proclamation, Commissions, Ordinances, and
.other Acts and Instruments, had not been made;

and as may consist with their Allegiance to his .
Majesty, and Subjection to the Crown and Parlic ¢

ment of Great Britain ; and that in all Matters %
Controversy, relative to -Property and Cuvil

Rights, Resort shall be had to the laws of Canada,
as the Rule for the Decision of the same ; and all =

Causes that shall hereafter be instituted in any .
of the Courts of Justice, to be appointed within |

and for the said Province, by his Majesty, his |

Heirs and Successors, shall, with respect to such

Property and Rights, be determined agreeably
to the said Laws and Customs of Canade, until
they shall be varied or altered by any Ordinances,
that shall, from Time to Time, be passed in the
said Province by the Covernor, Lieutenant
Governor, or Commander in Chief, for the Time
being, by and with the Advice and Consent of the
Legislative Council of the same, to be appointed
in Manner herein-after mentioned.

Not to ewtend to Lands gramted by his Mejesty in
common Soccage. Owners of Goods may alien-
ate the same by Will, &c., i} ewecuted according

« to the Laws of Canada

Provided always, That nothing in this Act
contained shall extend; or be construed to extend
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to any Lands that have been granted by his
Majesty, or shall hereafter be granted by his
'Ma]esty, his Heirs and Successors, to be holden in
iree and common Soccage.
Provided also, That it shall and may be lawful
o and for every Person that is Owner of any
sands, Goods, or Credits, in the said Province,
and that has a Right to ahenate the said Lands,
Soods, or Credits, in his or her Life-time, by
r.iaed of Sale, Glft or otherwise, to devise or
'bequ‘eath the same at his or her Death, by his
or her last Will and Testament ; any Law, Usage,
or Custom, lieretolore or now prevailing in the
Province, to the Contrary hereol in any-wise not-
“withstanding ; such Will being executed, either
according to the Laws of Canada, or according to
the Forms prescnbed by the Laws of England.

ng’mmmal Law. of Envland to be continued in
the Provmce

. And whereas the Certainty and Lenity of the
Oriminal Law of England, and the Benefits and
Advantages resulting from the Use of it, have
been sensibly felt by.the Inhabitants, from an
Experience of more than Nine Years, during which
it has been uniformly administered; be it there-
fore further enacted by the Authorlty aforesaid,
That the same shall continue to be administered,
and shall be observed as Law in the Province of
Quebec, as well in "the Description and Quality
of the Offence as in the Method of Prosecution
and Trial, and the Punishments and Forfeitures
thereby inflicted, to the exclusion of every other
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Rule of Criminal Law, or Mode of Proceedir
thereon, which did or might prevail in the sai
Province before the Year of our Lord One thov
sand seven hundred and sixty-four; any Thi
in this Act to the Contrary thereof in any Respr:
notwithstanding ; subject nevertheless to su
Alterations and Amendments as the Govern::
Tieutenant-Governor, or Commander in Chiv
for the Time being, by and with the Advice 2
Consent of the legislative Council of the said P
vinece, hereafter to be appointed, shall, from Tin®
to Time, cause to be made therein, in Manne
herein-after directed.

Y His Mdjesty may appoint a Council for the Affair
of the Province ; .which Council may mak
Ordinances, with .Consent of the Governor

And whereas it may be necessary to ordai
many Regulations for the future Welfare an
~ good Government of the Province of Quebec, th
Ocecasions of which cannot now be foreseen, no:
without much Delay and Inconvenience,. be pro
vided for, without intrusting that Authority, fo
» & certain Time, and under proper Restrictions, t
Persons resident there: And.whereas it.is a
present inexpedient.to.call an Assembly ; be i
i therefore enacted by the Authorlty aforesaid
" That it shall and may be lawful for his Majesty
his Heirs and Successors, by Warrant under h
;or their Signet or Sign Manual, and with tL
‘Advice of the Privy Council, to constitute ar
‘appoint a Council for the Affairs of the Provin:
,of Quebec, to consust ‘of such Persons. resndeL
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m«’geen as_his Majesty, his Heirs and Suc-
~dessors, shall be pleased to appoint; and, upon
‘he Death, Removal, or Absence of any of the
’J{[embers of the said Council, in like Manner to -
anstitute and appoint such and so many other
{4prson or Persons as shall be necessary to supply
Ige Vacancy or Vacancies; which Council, so
<ippointed and nominated, or the major Part
of, shall have Power and Authority to make
inances for the Peace, Welfare, and good
“yovernment, of the said Provmce ~with the Con-
#sent of his Majesty’s Governor, or, in his Absence,
‘of the ILieutenant-Governor, or Commander in
Chief for the Time being.

The Council are not smpowered to lay. Taxes, Publick
Roads_or. Buildings. excepted

i Provided always, That nothing in this Act con-
‘tained shall extend to authorise or impower the
said legislative Council to lay any Taxes or Duties
?Ylthm the said Province, such Rates and Taxes
.nly excepted as the Inhabitants of any Town
r District within the said Province may be
wauthorised by the said Council to assess, levy,
a.nd apply, within-the said Town or Dlstnct for
e Purpose of making Roads, erecting and repair-
g publick Buildings, or for any other Purpose
spectmg the local Convenience and Oeconomy
-4 such Town or District.

*dmances made to be laid before his Majesty for
his A pprobation

Provxded also, and be it enacted by the Au-
",:Zlhonty aforesald That.every. Ordinance so to be
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made, shall, within Six Months, be transmittec
by. the G‘rovernor, or, in his Absence, by tht
Lieutenant-governor, or Commander in Chief fo:
the Time being, and laid before his Majesty fo:
his'Royal Approbation ; and if his Majesty shal
think fitto disallow thereof, the same shall cease ané
be void from the Time that his Majesty’s Order it
Council thereupon shall be promulgated at Quebes

Ordinances touching Religion not to be in Fore
without his Majesty’s Approbation

Provided also, that 0o Ordinance touching Re

ligion, or by Whlch any Punishment may b
inflicted greater than Fine or Imprisonment for
* Three Mouths shall be of any Force or Effect
¢ until the same shall have received His Majesty”:
* Approbation.
© Provided also, That no Ordinance shall b
passed at any Meeting of the Council where les:
than a Majority of the whole Council is present
or at any Time except between the First Day o
January and the First Day of May, unless upor
some urgent Oeccasion, in which Case every Mem
ber the1eof resident at Quebec, or within Fifty
Miles thereof, shall be personally summoned by
the Govemor, or, in his Absence, by the Lieu
tenant-governor, or Commander in Chief for th
Time being, to attend the same.

Noth'mg to hinder his Majesty to constitute C'ourts 0
Crimanal, Civil, and Eeclesiastical Jurisdictio

And be it further enacted by, the Authont;
aforesaid, That nothing herein contained  shal
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~ extend, or be construed to extend, to prevent or

hinder his or their Letters Patent under - the

_ Great Seal of Great Britain, from erecting, con-

stituting, and appomtmg such Courts of Criminal,

Civil, and Hcelesiastical Jurisdiction within and
“for the sald Province of Quebec and appomtmg,
- from” Time to Time, the Judges and Officers
"thereot as His Mag esty, Tils Heirs afid Suouessos,
+ shall thmk necessary and proper for the Circum-
* stances of the said Province.

Al Acts “formerly sleis e here?)y inforced
within the Province

Provided always, and it is hereby enacted, That
nothing in this Act contained shall extend, or be
construed to extend, to repeal or make void,
within the said Province of QQuebec, any Act or
- Acts of the Parliament of Great Britain heretofore
mide, for prohibiting, restraining, or regulating,
the Trade or Commerce of His Majesty’s Colonies
and Plantations in America; but that all and
every the said Acts; and also all Acts of Parlia-
ment heretofore made concerning or respecting
the said Colonies and Plantations, shall be, and
are hereby declared to "be, in Force, within the
Seﬂd P.LOVlu(Jc UL vguouou, and every Part thereof.

_FINIS

215 ! D



6. PETITION FOR THE REPEAL OF THL
QUEBEC ACT

To tae HonouraBLe THE CoMMONS 0¥ GREAT
Brrramn v PARLIAMENT ASSEMBLED

THE humble Petition and Memorial of his Majesty’s
ancient Subjects the Seigneurs, Freeholders, Mer-
chants, Traders, and others settled in his Majesty’s
Province of Quebec,

Sheweth,

That, under the sanction of his Ma]esty s royal
pxoclama,tlon, bearing date the seventh day of
October, in the year of our Lord one thousand
seven hundred and sixty-three, which graciously
promises to all persons inhabiting in, or resorting
to, this province, his royal protection for the
enjoyment of the benefit of the laws of the realm
of England, until assemblies should be called
therein, they did come and settle themselves in
this province, having entrusted their own pro-
perties, as well as very considerable sums of their
friends, in goods and merchandize, from Great
Britain, and entrusted the same into the hands
of the Canadians, as well for the purpose of in-
ternal trade in the province, as for outsets in
carrying on the traffic of furs and peltries in the
Indian countries and fisheries below Quebec;
many of them having purchased lands and houses,
and been employed in agriculture, and the ex-

66
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portation of grain and other produce to foreign

~markets, to the great benefit and emolument of

the said province, which has flourished chiefly by

“:the industry and enterprising spirit of the said

subjects, who, under the protection of British

laws, and by the assistance of annual supplies of

Dritish manufactures, and other goods and mex-

:~¢handize obtained upon credit from the merchants

of Great Britain, have been enabled to carry on

-at least four parts in five of all the imports and

. exports which are principally made in British

bottorns, the latter consisting of furs, peltries,

 wheat, fish, oil, potash, lumber, and other country

produce :- and for -the more convenient carrying

" on the said trade and commerce, they have built

wharfs and store-houses at a very great sxpense,
insomuch that the property, real and personal,
now in British hands; or by them entrusted to
Capadians at a long credit, is one half of the whole
value of the province, exclusive of the wealth of

_ the different communities ; which your petitioners

‘have in part set forth in the humble petition to

his most excellent Majesty, dated at Quebec the

_ thirty-first day of December, which was in the

year .of our Lord one thousand seven hundred

- and seventy-three, humbly praying, that he would

be - graciously pleased to require his governor or

~commander in chief to call a general assembly,

in such manner, and of such constitution and
form, as to his Majesty’s royal wisdom should
seem best adapted to secure the peace, welfare,
and good government of this province. Where-

.-fore with deep comcern they observe, that in

“certain examinations taken before your honour-

e

.
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able house, the British subjects here have beén
grossly abused and misrepresented, as well as. to.
their numbers as in their importance in this
province. For the number of the new subjects
has, we humbly conceive, been greatly exagger-.
ated, it being, by the last computation, about
seventy-five thousand ; whereas, by an enumera-
tion of the British subjects, they amount at this
time to upwards of three thousand souls, besides
many that we cannot immediately ascertain that
are dispersed in the Indian countries carrying on
traffic with the savages, besides the merchants
and fraders with their families settled at Detroit
and its dependencies, and at. the fisheries below
Quebec. And whereas an act of parliament has
lately passed, entituled, ‘ An act for the making
more effectual provision for the government of the
province of Quebec in -North America, which is
said to have been passed upon the principles of
humanity and justice, and at the pressing instance
and request of the new subjects, signified to his
Majesty by an humble petition setting forth their
dislike to the British laws and form of govern-
nment, and praying, in the name of all the inhabi-
tants and citizens of the province, to have. the
French institutes in their stead, and a total aboli-
tion of trials by jury, together with a capacity
of holding places of honour and trust in common
with his Majesty’s ancient subjects. We-erave
leave to inform your honourable house, that-the
said petition was never imparted to-the inhabi- -
tants in general (thatis) the frecholders, merchants,
and traders, who are equally alarmed with us at .
the Canadian laws being to take place, but was -
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in a secret manner carried about and signed by
a few of the seigneurs, chevaliers, advocates, and
others in their confidence, at the suggestions, and
under the influence of their priests; -who, under

" colour of Frénch laws, have obtained an act of

parliament. which- deprives his Majesty’s ancient
subjects of-all their rights and franchises, destroys
the Habeas Corpus act, and the inestimable
privilege of trial by juries, the only security
against the venality of a corrupt judge, and gives
‘unlimited power to the governor and council to
alter the criminal laws; which act has already
struck a damp upon the credit of the country,
and alarmed all your humble petitioners with the
just apprehensions of arbitrary fines and im-
prisonment, and which, if it takes place, will
.oblige them to quit the province, or, in the end,
'it must accomplish their ruin, and n:npovemsh or
hurt their generous eredl’oors the merchants in
- Great Britain, &c. To prevent which, your peti-
. tioniers most humbly pray that the said act may
" be repealed or amended, and that they may have
the benefit and protection of the English laws, in
so far as relates to personal property ; and that
“ their ‘liberty may : be ascertained according to
“their ancient constitutional rights and privileges
heretofore granted to all his Majesty’s dutiful
subjécts throughout the British empire.

And - your petltloners as in du’oy bound wﬂl
‘ever pray.

QUEBEC‘ 12tk Nov,

oG T AR T
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# 7. DECLARATION OF INDEPENDENCE

By tae RerresENTATIVES OF THE UNiTED STATES
oF AmERrIcA IN CONGRESS ASSEMBLED

WHEN, in the course of human events, it becomes

necesgary for one people to dissolve the political’

bands which have connected them with another,
and to assume, among the powers of the earth,
the separate and equal station to which the laws

of nature and of nature’s God entitle ’ohem, a’

decent respect to the opinions of mankind requires
that they should declare the cauges which impel
them to the separation.

We hold these truths to be self-evidens, that all
maen are ereated equal, that they are endowed by
their Creator with  certain .unalienable. rights ;
that among these are life, liberty, and the pursmt
of ha,ppmess that, to secure these rights, govern-
ments ate instituted among men, derlvmg their

just powers from the con,sent of the governed, - "

that, whenever any form of government becomes
destructive of these ends, it is the right of the
people to alter or to abolish it, and to institute
new government, laying its foundation on such
principles, and organizing its powers in such form,
as to them shall seem most likely to effect their
safety and- happiness. Prudence, indeed, will
dictate that governments long established should
not be changed for light and transient causes;

and, accordingly, all experience hath shown, that

70
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mankind are more disposed to suffer while evils
are sufferable, than to right themselves by abol-
ishing the forms to which they are asccustomed,
But, when a long train of abuses and usurpations,
pursuing invariably the same object, evinces a
design to reduce them under absolute despotism,
it is their right, it is their duty, to throw off such
government and to provide new guards for their
future security. Snuch has been the patient suffer-
ance of these colonies, and such is now the neces-
sity which constrains them to alter their former
“ gystems of government. The history. of the pre-
seng king of Great.Britain is a-history. of repeated
injuries. and .usurpations, all_bhaving, in direct
object, the.establishment.of.an absolute tyranny
over these states. To prove . this, Iet facty be

1 ad...u

He has refused his assent to laws the most
wholesome and necessary for the public good.

He has forbidden his governors to pass laws
of “immediate and pressing importance, unless
suspended in their operation #ill his assent should
be obtained; and when so suspended, he has
utterly neglected to attend to them.

He has refused to pass other laws for the
accomumodation of lirge districts of people, unless
those people would relinquish the right of repre-
sentation in' the legislature—a right inestimable
to them, and formidable to tyrants only. ,

He has called together legislative bodies at
places unusual, uncomfortable, and distant {rom
the depository of their public records, for the
‘sole purpose of fatigning them into compliance
with his measures. :
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He bhas. dissolved representative . houses re-
peatedly for opposing, with manly firmness, his
Invasions on the rights of the people. . :

He has refused for a. long time after such dis-
solutions, to cause others to be elected ; whereby
the legislative powers, incapable of annihilation,
have returned to the-people at large for:their
exercige ; the state remaining, in the meantime,
exposed to all the danger of invasion from without
and convulsions within.

He bas endeavoured to plevent the population
of these States; for that purpose, obstructing
the laws for naturalization of foreigners; refusing
to pass others to encourage their migration hither,
and raising the conditions of new appropriations
of lands.

He bas obstructed the administration of jus-
tice, by refusing his assent to laws for establishing
judictary powers.

He has made judges dependent on his will alone,
for the tenure of their offices, and the amount
and payment of their salaries. ‘

He has erected a multitude of new offices, and
sent hither swarms of officers to harass our people,
and eat out their substance.

He has kept among us, in times of peace, stand-
ing armies, without the consent of our legislature!

He bas a,ffected to render the military indepen-
dent of, and superior to, the civil power.

.. He has combined with others (that s, with the

Lords and Commons of Britain) to subgect us to
a jurisdiction foreign to our constitution, - and
. unacknowledged by our laws; giving his assent
to their acts of pretended 1eg1slation 5 for ‘quar--



DECLARATION OF INDEPENDENCE 73

tering large bodies of armed troops among us::
for ;protecting them, by mock trial, from punish- *
ment for any murders which they should commit
on the inhabitants of these states; for eutting v
off our trade with all parts of the world: for °
imposing taxes on us without our consent: for .
depriving us, in many cases, of the benefits of -
trial by jury: for transporting us bevond the

geas to be tried for pretended offences: for abol-

ishing the free system of English laws in a neigh-

bouring province, establishing thereim an arbitrary

government, and enlarging its boundaries, so as

-to render it at once an example and fit instrument

for introducing the same absolute rule into these

colonies : for taking away our charters, abolishing

our most valuable laws, and altering, fundamen-

tally, the powers of our governments: for

suspending our own legislatures, and declaring
themselves invested with power to legislate for
us in all cases whatsoever.

He hasabdicated government here, by declaring
us out of his protection, and waging war against
us. T
He has plundered otur seas, ravaged vur coasts,
burnt onr towns, and destloyed the lives of our
people.

He is, at this time, transporting large armies of
foreign mercenaries to complete the works of
dea’ch desolation, and tyranny, already begun,
with circumstances of cruel’oy and perfidy scarcely
paralleled in the no ) nd totally
unworthy the head o .acivilized nation, . .

He has constrained our fellow-citizens, taken
capmve on the high seas, to bear arms agamst;

De
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their country, to become the executioners of their
friends and brethren, or to fall themselves by
their hands. S

He hag excited domestic insurrections amongst
us, and has endeavoured to bring on the inhabi-
tants of our frontiers the merciless Indian savages,
whose known rule of warfare is an undistinguished
destruction of all ages, sexes, and conditions.

In every stage of these oppressions, we have

" petitioned for redress, in the most humble terms ;
/-our repeated pefitions have been answered only

by--repeated-injury. A prince, whose. character
is thus marked by every. aet.which.may. define a
tyrant, is unfit to.be. the-zuler. of a. free.people.

Nor have we been wanting in attention to our
British, brethren. We have warned them, from
time to time, of attempts made by their legislature
to extend an unwarrantable jurisdiction over us.
We have reminded them of the circumstances of
our emigration and settlement here. We have
appealed to their native justice and magnanvimity,
and we have conjured them, by the ties of our
common kindred, to disavow these vsurpations,
which would inevitably interrupt our conneetions
and correspondence. They, too, have been deaf
to. the veice of Justiceand ol consanguinity. - We
must, therefore, acquiesce in the necessity which
denounces our separation, and hold them, as we
hold the rest of mankind, ‘enemies in war, in-
peace, {riends.

We, therefore, the representatives of the United

States of America, in General Congress assembled,

appealing to.the Sopreme Judge of the Warld for
i do,.1n, the, name
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and by the autherity- of the good.people of these .
_ colonies, solemnly publish and declare, That these
United Colonies.are,. and.of right ought. to be,
Free and Independent. States;. that they are
absolved.from-all allegiance to. the British crown,
and that all political connection between them and
the State of Great Britain is, and ought to be,
totally dissolved; and that, as Free and Inde-
pendent States, they have full power to levy war,
conclude peace, contract alliances, establish com-
‘merce, and to do- all other acts and things
which Independent States may of right do. And
for the support of this declaration, with a firm
reliance on the protection of Divine Providence,
we. mutually.-pledge. to. each . other, our. lives,

our- fortunes;-andeur:sacred honour.



8. LORD SYDNEY TO LORD
DORCHESTER

Warresant 3d Sepr. 1788.
My Lorp, '

- Your Lordship will bave seen, by the pro-
ceedings which took place in Parliament in the
course of the last Session, the Arguments which
were made use of on the Introduction of the
Petition brought by Mr. Lymburner from Quebee,
for a Change of the present Constitution of the
Province, and the reasons which occurred to His
Majesty’s Ministers for avoiding any decision
upon that very important subject.

It will, however, be absolutely necessary that
it should be resumed very shortly after the next
meeting, and it will, of course, be a matter of great
importance to His Majesty’s Servants, that they
should be previously prepared to enter into a full
discussion of the business, and to propose such
arrangements as may be found to be expedient
for removing every just and reasonable cause o
complaint that may exist among His Majesty’
Subjects, of any description whatsoever, who a1
Inhabitants of that Province.

The variety of applications which have fro
“time to time been transmitted from thence up
this business, of so opposite a tendency to es
other, render it extremely difficult to fix w

76 :
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_ any Arrangements calculated to satisfy all the
Parties interested in, or ¢onnected with it; His
Majesty’s Servants however, are desirous to give
the matter a full consideration and that they may
be the better enabled to form a competent judg-
ment of the steps advisable to be taken, they are
solicitous of obtaining from Your Lordshlp a full
and impartial account of the different Classes of
Persons who desire a Change of Government, as
well as of those who are adverse to the Measure,
* specifying, as nearly as it can be ascertained, the
Proportion of Numbers and Property on each
side in the several Districts; and, That your
Lordship at the same time should state in what
manner, either the interests or influence of the
latter, might be affected by any alteration, and
what is the Nature and grounds of their appre-
hensions from the Introduction of a greater Por-
tion of English Lawgor of a System of Government
more comformable to that established in other

British Colonies.

In particular, They wish to be informed from
what Causes the objection of the old Canadian.
Subjects to an House of Assembly chiefly arises:
Whether, from its being foreign to the Habits
and Notions of Government in which they have .
been -educated, or frem an apprehension that ib
would be so iormed as to give an additional Weight
to the New Subjects, and lead to the introduction
of Parts of the Hnglish Law which are obnoxious
to them ; or, from an idea that being invested
with a Power of Taxation, it would eventually
subject their Property to Burthens from which
they ‘are at present exempted ; In like manner,
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whether the Objections which appear to exist to

a farther Introduction of Trisl by Jury, arise
gither from Prejudices against the Nature and
Mode of such. a deecision, or from the difficulty of
finding Jurors properly qualified, and the incon-
venience to Individuals of the necessary Atten-
dance ; or from the Notion of this species of
Trial bemg necessarily coupled with Modes of
Proof and Rules of Law, different from those to
which they are accustomed.

Though several of these points have already
been noticed by Your Lordship in some of your
Letters to-me, and in the Papers which accom-
panied them, yet His Majesty’s Servants do not
think that they are sufficiently explicit to enable
them to form a decided opinion.

. The anxiety of His Majesty’s Servants to be
perfectly informed with regard to all these matters
as soon as possible has mduogd them to send out
an BExtraordinary Packet Boat, and they are in
hopes of receiving from Your Loxdship upon her
return, a full communication of the Sentiments
entertained upon these several heads of inquiry,
and which communication they wish to be made
in 2 manner that may be proper to be laid before
Parliament, at the next meeting.

I find, upon an exaraination of the Plans trans-
mitted by Your Lordship’s predecessor, that the
most considerable part of the disbanded Troops
and Loyalists who have become settlers in the
Province since the late War, have been placed
upon Lands in that part of it which lie to the
Westward of the Ceders, and beyond those Lands
(excepting only Detroit and its Neighbourhood)
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which are granted in Seigneurie; as these People
are said to be of the number desirous of the Estab-
lishment of the British Laws. It has been in
Contemplation to propose to Parliament a divi-
sion of the Province, to commence from the
Boundary Line of the Seigneurie granted to
Monsieur De Longueil, and to take in all the
Country to the Southward and Westward in the
manner described in the enclosed paper. But,
before they take any step towards the execution
of ‘this measure, they are desirous of receiving
the advantage of Your Lordship’s opinion how
far it may be practicable or expedient; or,
whether. any other line or mode of separation
would be preferable. Your Lordship will how-
ever understand, that it is the King’s intention
that the New Settlers in that part of the Province
who now hold their Lands upon Certificates of
Occupation, shall, at all events, be placed upon
the same footing in all respects, as their Brethren
~in Nova Scotia and New Brunswick, by having
their Lands granted to them in free and Common
- Soccage, with a Remission of Quit Rents for the
first Ten Years; and Instructions will be pre-
pared aceordingly, as soon as Your Lordship’s
opinion upon the plan aforementioned shall be
obtained. -

With a view to the execution of the Plan in
question, it will be necessary for you to consider,
previously to your Report upon it, what sort ot
Civil Government ought to be formed for its
internal arrangement, and whether the Number
and description of the Inhabitants and other
Circumstances are such as do, or do not, make
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the immediate Establishment of an Assembly
within this district,” practicable and advisable.
At all events it will be natural, as the greatest
Paxt of these New Settlers are attached to the
English Laws, that that System should be intro-
duced as the General Rule, with such Exceptions
or Qualifications as particular and local Circum-
stances may appear to requite; At the same
time Your Lordship will attend to the situation
to which the Old Canadian Settlers at Detroit
would be reduced, provided it may be found ex-
pedient, in consequence of the Information which
the King’s Servants expect to receive from Your
" Lordship (and by which you will understand they
mesn in a great degree to be guided), to resist the
Application for any Change of the Constitution
of the remaining, part of the Province; and
Your Lordship will also consider; in case of such
a determination, in what part’ of the Province
within the réserved limits, the Settlers at Detroit,
if they should desire to be reimoved, might be
accomodated with Lands the best suited to their
advantage. '
T am, &ec.
SYDNEY.



9. LORD DORCHESTER TO LORD
SYDNEY

; Quusrc 8th November 1788,
My Lorb, x

The Province of Quebec consists at present of
seven districts or counties; Quebec and Mon-
treal in the central parts, Gaspe at and near the
mouth of the Saint Lawrence, and the country,
west of Point au Boudet, divided into the four
distriets of Luneburg, Mecklenburg, Nassau, and
Hesse. The Canadians, or new subjects, occupy
the districts of Quebec and Montreal, and some
are also to be found in the districts of Gaspe, and
Hesse. - The three distriets of Luneburg, Mecklen-
burg, and Nassau, are inhabited only by the -
loyalists, or old . subjects of the Crown. The
Commerce of the country being chiefly carried
on hy the English occasions a considerable mixture
of inhabitants in the towns of Quebec and Mon-
treal, nearly in the proportion of one British to
two Canadians. Some of the former are also
gettled at Three Rivers, Terrebone, William Henry,
Saint Johns, and the entrance of Lake Champlain,
and a small number are dispersed among the
Canadians in the country parishes; the fur trade
bas collected some hundreds at Detroit, as the
fisheries have at the Bay of Chaleurs, and other
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parts of the district of Gaspe. The proportions -
of British and Canadians in the two districts of
. Quebec and Montreal, exclusive of the towns,
may be about one to forty, in the same districts,
inclusive of the towns, one to fifteen, in the dis-
trict of Hesse one to three, in the district of
Gaspe two to three, and in the whole province,
taken together, about one to five.

A change of the laws and form of government,
by the introduction of an Assembly, is chiefly
promoted by the commercial part of the com-
munity, in the towns of Quebec and Montreal.
The Canadian Habitants, or farmers, who may be
styled the main body of the freeholders of the
eountry, having little or no education, are un-
acquainted with the nature of the question, and
would, I think, be for, or against it, according to
their confidence in the representations of others.
The clergy do not appear to have interfered.
But the Canadian gentlemen in general ate opposed
to the measure; they object to the introduction :
. of a body of new laws, to the extent and tendency
of which they are strangers; they express appre- .
hensions .of much disquietude among the people ©
from the introduction of an assembly, and con-. -
ceive that the low state of learning and knowledge
in the country wonld lay them open to the pursuit
and adoption of wrong measures, and to dangers,
which & more enlightened people. would not be
exposed to. The fear of taxation, I take for
granted, is among the motives of those, who are
adverse to the change, and would no doubt
strongly influence the sentiments of the common - !
people, if they should come to consider the merits !
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of the guestion. The objections, which appear

" to-exist to a farther introduction of the trial by
jury, arise partly from prejudice, and partly from
an idea, that the choice would be narrow, and
render it difficalt to find jurors totally disin-
terested.

In addition to these observations, it may be
- proper to mention, that the populafion of this
country is chiefly confined to the margin of the
- waters from the western side of the Gulf of
Saint Lawrence in the district of Gaspe, to the
settlements at and above Detroit, a chain of not
less than eleven hundred miles; and that, though
the ancient settled parts of the districts of Quebec
and Montreal, from Xamaraska to Point au
Boudet (comprehending about three hundred and
seventy miles of the above line), may find no great
burthen in the expense of a representation, it
may be otherwise with the inhabitants newly set
down in Gaspe, Luneburg, Mecklenburg, Nassau,
anid Hesse, and that the inconveniencies and
charges of assembling, from parts so distant,
- would be increased by the nature of the climate, '
which renders the roads for several months in
the year difficult, if not impracticable.

A division of the province, I am of opinien, is
by no means advisable at present, either for the
interests of the new, or the ancient districts, nor
do I see an immediate call for other regulations
than such as are involved in the subject of the
general jurisprudence of the country. Indeed it
appears to me, that the western settlements are
18 yet' unprepared for any organization, superior
‘o that of a county. This has lately been given
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to them, and will, T trust, answer their present
wants, if 1 except Hesse, whose commercial and
complicated affaivg call for a particular provi-
gion, now under the consideration of a Committee
of the Council.. But though T hold a diviston of
the province at present inexpedient, yet I am of
opinion, that no time should be lost in appointing
a person of fidelity and ability, in the confidence
of the loyalists, to superintend, and lead them,
and to bring their concerns with despatch to the
knowledge of government, under the title of ﬁieuf
tenant CGovernor of the four western districts
above named.

Should a division of the province notwithstand-
ing be determined by the wisdom of his Majesty’s
Couneil, I see no rveason, why the inhabitants
of those western districts should not have an
Assembly, as soon ag it may be organized without
detriment to their private affairs, nor against -
their having so much of the English system of
laws, as may suit their local situation -and con- !
. dition. Bat in this case particular care should
be taken to secure the property and ecivil rights .
of the Canadian settlers at Detroit, who, I am -
convinced, would not choose to emigrate, though
good lands might be given them in the lower parts
of the province. But, should they choose to move,
it would be attended with much inconvenience,
as would their being left insulated, and attached
to the district of Montreal.

‘With respect to proper limits for the new
government, in the event of a separation, I would
recommend those described in the annexed paper
which will comprehend all the settlements of th
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loyahsts on the River Sdint Lawrence above Point

au Boudet, and those also lately laid out for

them on the south side of the Uttawas river.
DoORCHESTER.



10. RT. HON W. W. GRENVILLE TO LORD
- DORCHESTER

WarrssALL, 20th Octr. 1789,

My Lorp,

It having been determined to bring under
the consideration of Parliament early in the next
Session the propriety of making farther provision
for the good government of the Province of
Quebec, I enclose to your Lordship the draft
of a Bill prepared for this purpose.

His Majesty’s Servants are desirous, before this
Plan shall be proposed to Parliament, to avail
themselves of such observations upon it as your
Lordship’s experience and local knowledge may
suggest. It is probable that Parliament may not
meet till towards the end of January next, and
that there will therefore be full time for me to ‘:;
receive your Lordship’s answer to_ this despatch

. with such remarks as may occur to you on the
proposed Bill, and with such information as may
be necessary to enable me to supply those par-
ticulars of detail which are now left in blank.

Your Lordship will observe that the general
object of this plan is to assimilate the Constitu-
tion of that Province to that of Great Britain, as
nearly as the difference arising from the manners

86 :
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of the People and from the present Situation of
the Province will admit. -

In doing this a cobsiderable degree of atten-
tion is due to the prejudices and habits of the
French Inhabitants who compose so large a pro-
portion of the community, and every degree of
“caution should be used to continue to them the
enjoyment of those civil and religious Rights
which were secured to them by the Capitulation
of the Province, or have since been granted by
the liberal -and enhghtened spirit of the British
Government.

This consideration has had a great degree of
weight in the adoption of the plan of dividing the
Province of Quebec into two Districts which are
to.remain as at present under the administration
~of a Governor General, but are each to have a

Lieutenant Governor and a separate Legislature.

The King’s Servants have not overlooked the
reasons urged by your Lordship against such a
- separation, and they feel that while Canada re-
mained under its present form of (fovernment
great weight would have been due to those sugges-

tions; but when the resolution was taken of
‘esteblishing a Proviveial Legisiature, to be con-
stituted in the manner now proposed, and to be
chosen in part by the People, every consideration
of policy seemed to render it desirable that the
great preponderance possessed in the Upper Dis-
tricts by the King’s ancient Subjects, and in the
lower by the French Canadians, should have their
effect and operation in separate Legislatures ;
“rather than that these two bodies of People should
be blended together in the first formation of the
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new Constitution, and before sufficient time has
been allowed for the removal of ancient prejudices,
by the habit of obediencé to the same Govern-
ment, and by the sense of a common interest.
With respect to the intended Boundaries of
these Provinces a blank is left in the Bill in order
that your Lordship may, with the assistance.of
the Surveyor General, who is now in Quebec,
consider of such a description of those Boundaries
as may be sufficiently intelligible and certain, so
as to leave no room for future difficulties on that
subject. The division bhetween the two Provinces
is meant to be the same as is mentioned to your
Lordship in Lord Sydney’s Letter of 3rd Septr.
1788, with the alteration suggested by your Lord-
ship in your Letter of the 8th November following. .
There will, however, be a considerable difficulty !
in the mode of describing the Boundary between ¢
the District of Upper Canada and the Territories
of the United States, as the adhering to the
Line menfioned in the Treaty with America would @
exclude the Posts which are still in his Majesty’s
Possession, and which the infraction of the Treaty -
on the part of America has induced his Majesty ¢
to retain, while on the other hand the including :
them by express words within the Limits to be
established for the Province by an Act of the °
British Parliament would probably excite a con-
siderable degree of resentment among. the In-
habitants of the United States, and might perhaps
provoke them to measures detrimental to our
. Commercial Interests. Possibly. the best solution
for this difficulty might be to describe the Upper
District by some general words such as “ All the
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Territories, &e.,.&c., &c., possessed. by and subject
o his Ma]esty, and bemg to the West or South
West of the Boundary Line of Lower Canada,
except such as are included within the present
Boundaries of the Government of New Brunswick.”.

In settling this point of the Boundaries it will
also be a.question, whether the Fishing Settle-
ment in Gaspe may not with advantage be an-
nexed .to the Government of New  Brunswick
rather than to be left as a part of that of Lower
(anada. under the - system now proposed to be
established particularly as the local Circumstances.
of that District might render a representation of
it:in’an Assembly at Quebec extremely difficult. if
not impracticable. :

The. Liegislature in each of the Two Provinces
. is intended, as your Lordship will observe from

the .draft of the Bill, to consist of his Majesty. -
represented © by - his Governor,. or Lieutenant
Governor, a Legislative Council, and a House of
Assembly

It is intended to separate the Legislative from
the Executive Council, and o give to the Members
of the former a right to hold their Seats during
their Life and good Behaviour, provided they do
. not reside out of the Provinge, or attach them-
selves to: any Oath. of allegiance or Obedience. to
the United States, or to any other Foreign Power.

It is the King’s farther intention to confer
upen -the Persons whor he. shall distinguish by
calling them to his Legislative Council some mark
of Honour, such as a Provincial Baronetage either
personal to. themselves, or descendible :to thelr
Eldest Sons, in:lineal Succession,



90 GOVERNMENT OF CANADA

A great accession of wealth to the Provinces
might probably induce his Majesty at a future
period to raise the most considerable of these
Persons to a higher degree of Honour, but this
could certainly not be done with propriety under
the present Circumstances. -

.The Object of the regulations is both to give
to the Upper branch of the Legislature a greater
degree of weight and consequence than was pos-

- segsed by the Councils in the old Colonial Govern-
ments, and to establish in the Provinces a Body
of Men having that motive of attachment to the
existing form of Government, which arises from
the possession of personal or hereditary distine-
tions.

It will be very necessary that great attention
should be paid to the choice of those Persons who

- are to be placed in this situation in the first in-
stance, and of those whom his: Majesty  may be
advised from time to time to add to that number ;
and as your Lordship’s long knowledge of the
Province and of the Individuals who compose the
higher classes of the Community, must render
your Lordship more particularly competent to
such a Selection, I must desire that your Lordship
will consider this point with that degree of atten-
tion to which its importance entitles it, and that
you will state to me the names of those Persons
whom you may think fit objects of the King’s
favour in this respect, in each of the Two Provinces
intended to be formed.

In the draft of the Bill. which I enclose, a blank

is left for that which is to be fixed as the smallest

number of which the Councils are respectively
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to be composed. It is certainly desirable that
this number should not be made too large in the
. first _instance, as it would be easy for his Majesty
"to add to it whenever it may be found expedient,
- while on the other hand the calling improper
Persons to the Council, in order to make up the
number required by the Bill, would under the
system now proposed be productive of permanent
" inconvenience and . mischief to' his - Majesty’s
(Government. ,

Of this point also your Lordship must unques- -
“tionably be the best Judge, and I shall be anxious
to learn your Sentiments upon it. My present
“idea, founded, however, rather on conjecture than
on any satisfactory information, would be that
¢ ‘the Legislative Council in Upper Canada should

not. congist of less than six Members, and in
Tiower Canada of not less. than Twelve ; and that
" the selection of these Persons should be made
- with a view to increasing the number by some
addition ab no very distant period, as a mark of
his Majesty’s favour to those Persons whose Con-
duct may be. found to entitle them to it.

Your Lordship will also state to me for His
Majesty’s information, the number and names of
those Persons whom you may think proper to
recommend to his Majesty for Seats in the
Executive Council.

It is by no means intended that the Members
of the Legislative Council should be excluded from
this' Body, or that it should on the other hand
be wholly composed of Persons of this description.
It may be advisable that some of the Persons
named to the Executive Council in one of the
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.+ Districts, should also be admitted to the same

i distinetion in the other. e

 In providing for the estabhshment of & House
of Assembly in each of the Two Pwvmces, the
first question of detail which occurs is that of the
Nurabers of which these Bodies should consist,
and of the manner in which they should be elected ;
particulamly with respect to the division of the
Provinces into Counties or Districts, and to the
relative proportion of Representation to - be

" allowed to the Towns.

The decision of these points must necessamly
depend on local knowledge : They arve therefore
left in blank in- the Draft of the Bill; and I must
desire your Lordship’s opinion upon them. - 1 am
not sufficiently informed whether the present
Division of the Counties would be well adapted
to the Object in question, or whether a subdivigion
into Parishes or Districts weuld be mote desir-
able.

I enclose for your Lmdshlps 111{01mat10n a
Paper delivered to me by Mr. Lymburner, con-
taining a Plan of Representation for the Province ;
but as far as I am at all enabled to form an
Opinion on the Subject, that plan appears to me
to be liable to great objection. I also transmit
a plan for the same purpose framed by the Boald
of Trade in 1765.}

The next point:to. be consldered is the Quah-
fications-of the Electors, and of the Persons: to
be elected i eaoh of the Provmces This is also

* Thig date should be 1769, t.he date bemg gwen
in the enelosure mentioned.
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in great measure a point of local detail, depend-
ing on the condition and cireumstances.of the
different Classes of the Inhabitants of the Pro-
vinces’; and on which his Majesty’s Servants
are therefore desirous of receiving your Lordship’s
Opinion, - In the margin of the Bill which I now
transmit, I have marked the suggestions which
have been made to -me o6n this Subject; but I

do not feel myself’ enabled, without farther in- -

formation, to form any. satlsfactory Opinion upon
them.

The remaining Clauses of the Bill do not seem
to- require much particular discussion in- this
Letter; Your Lordship will observe by the 27th
Clause, that it is intended ‘to continue all the
existing Laws of the Province until they shall
be repealed or varied by the Legislatures of the
respective Provineces. An exception is however
made and there is a Clause left in blank for the
insertion of such Commercial Regulations, if any,
which it may be thought expedient to introduce,
“as -exceptions to the Canadian Laws, respecting
Property and Civil Rights, previous to investing
the Assembly in Lower Canada with a right to
negative all future changes which may be pro-
posed.

This is a point which is now under the considera-
tion of his Majesty’s Law Servants, but as it is
probable that I shall receive your Lordship’s
answer to this dispatch before it may be necessary
to come to a final decision on this Subject, I shall
be glad to be furnished with any suggestions which
may occur to your Lordship upon 1t, as likely to -
conduce to the advancement and security of the
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Commercial Interest of this Kingdom, and that
of the Provinge as connected with it.

The Clause enabling Persons to commute the
bolding of their Lands ihto free and common
Soccage is conformable to what your Lordship
has recommended with respect to the Upper
Districts, and it seems a measure of good policy
to extend the same principle to the lower parts
of the Province, as far as the prejudices of the
French Inhabitants will allow.

I should wish to know your Lordship’s senti-
ments with respect to the time. which might be
most convenient for' the commencement of this
new System, supposing the Bill to be p%ssed in
the next Session of Parliament.

I am, ete.
W. W. GRENVILLE.



11. LORD DORCHESTER TO THE RT. HON.
W. W. GRENVILLE

QUEBEC, Sth February, 1790.
SIR, ‘

I received the triplicate of your dispatch No. 2
on. the 20th of last month, and -avail myself of
the first opportunity to submit to his Majesty’s
. Ministers such observations on the proposed Bill,
-as oceur to me in the moment.

The eunclosed Draft comprehends the corre-
sponding alterations, engrafted upon the Bill,
transmitted in your letter.

The attainment of a free course of Justice
throughout every part of his Majesty’s posses-
“-siong, in the way least likely to give umbrage to

the United States, appears to me very desirable.
For this reason the Boundaries of the two pro-
posed Provinces are described by a precise Par-
tition line only of the Country of Canada, with
the Addition of such general words, as I hoped
might include the Territories subject to, or pos-
sessed by, his Majesty, to the southward of the
forty fifth degree of North Latitude on the side
of Lake Champlain, as well as on the side of
Oswego, Niagara, Detroit, and Michilimakinac,
corresponding as nearly as could be, with the
.- idea expressed in your letter. But upon consult-
ing the Chief Justice, relative to the operation

25
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of this description of the Boundary, 1 find that.:
he does not think it will answer the desired end.

The District of Gaspe it seems best for the
present to leave annexed to the Province of Lower
Canada, on account of its commercial connection
with this province, and because, notwithstanding
its distance, the communication of it with Quebec’
by water is easier than its access to the seat of
the Government of New Brunswick, in the pre-
sent condition of that province; the more so,
as the difficulty of a representation from that
District in an Assembly at Quebec is greatly
diminished, by the opening left in the Bill for
non-residents of any district being elected Re-
presentatives thereof:

"But the Bay of Chaleurs being subject to dif-
ferent Governments, particularly during- the
present uninhabited state of that part of New
Brunswick, gives an opportunity to ill disposed
persons to elude the control of the law, to the
detriment of the Fisheries, and good order; a
clause to remedy this' Evil i3 therefore enclosed,
which, if -approved of, may be introduced into
the B1H as an addition to the second clause.

Many advantages might result from an here-
ditary Legislative Councﬂ distinguished by some
mark of honour did the condmon of the country
eoncur in supporting this dignity;  but the flue-
tuating state of Property in these Provinces would
expose all hereditary honours to fall into disregard ;
for the present therefore it would seem 'more -
advisable to appoint the members during :life,
good  behaviour; and residence in the province. -
The number for Upper Canada to be not lessthan -
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seven, and for Lower Canada not less than fifteen,
to be increased by His Majesty, as the wealth
and population of the Country may require. To
give  them as much econsequence. as possible, in
the present condition of the Province, they should
- besgelected from among the men of property,
where talents, integrity, and -a firm attachment
to.the . Unity of .the Bmpire may be found. I
- shall-take the first opportunity of communicating
- the names of such persons, as appear to me the

" fitbest objects of this description.

The House of Assembly for Upper Canada
might: consist of not less than Bixteen, and that
 for Liewer:Canada of not less than thirty members,
orsmearly double in number to the Legislative
Councils, to be angmented. also in proportion. to
the Population. of the Country. .

As far as T can judge at present it might be
] adwsable to.give the Towns of Quebec and Mon-
treal in Lower Canada, a representation of four
members each, and two to the Town.of Three
“Rivers, dividing ‘the Country  Parishes thereof
‘into twenty Circles, to send one member each.

In-Upper Canada the four districts of Luneberg,
Mecklenburg, Nassau, and Hesse, to furnish four
members each, and . hereafter to be subdivided
into as many Clrcles and Towns, as their condi-
. Hon ‘may Teguire. But the p1esent time is too
.short . to enter into a more rainute detail, for
which reason it is.proposed to fix onl~ the smallest
number of Members in the Bill, ana to leave the
. actual subdivision and apportionmént, necessary
~for an.equal representation, to be ascertained by
the Lieutenant Governors, with. the advice of the
215 o :
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Executive Councils of the respective Provinces,
under authority for that purpose from His
- Majesty.

The qualification of Electors, and persons to
be Elected, as to birth, has been extended to in-
habitants of the Provinces before and since the
conquest, because they may be considered upon
an equal footing with the natives, and to foreigners
naturalized, because an accession to the Province
of light and property from abroad is desirable,
and not likely to injure the King’s interest, under
the guards proposed.

The disqualifications of Persons, attainted for
Treason, and Felony, Deserters from the Militia
when called out into service, and Bankrupts,
until the full payment of their debts, have heen
added to the fourteenth clause, as a check to
these evils, and from a persuasion, that persons
of that description are not entitled to any political
honours or consequence.

On the expediency of inserting any commercial
regulations, as exceptions to the Laws of Canada,
previous to investing the Assembly in Lower
Canada with a right to negative all future changes,
1 regret that the complicated and professional !
nature of the subject, prevents my forming any °
other than a general opinion, that whatever
regulations of this sort shall be thought proper
to be adopted, siould be enacted specially, un-
folded to the people, and not introduced in bulk,
and by general description.

The introduction of a Soccage Tenure I think.
necessary in the upper country, and advisable in
every part of the province, and this free of Quit-
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rents from all holding no more than one thou-
sand acres, a8 recommended in my letter to Lord
Syduey No. 18. And the Quitrent, which it may
- be judged proper to lay on large Tracts, should

‘be given up to the Provincial Governments for
their Support, that all seeds of discord hetween
Great Britain and her Colonies may be prevented.
And independent of this important consideration
perhaps the true principle of economy is rather
to obviate the necessity of sending money abroad,
than to bring home any from Quitrents or Duties,
of any Kind.

I take for granted, that the benefits, arising to
the subject, from & change of the fenure in Fief
to that in Common Soccage, are meant to run
throughout, as from the King to His Tenant, so
 from the latter to all his Under-tenants, at the
““time of change; otherwise the advantages will
.-be confined to a few, and an interest created un-

friendly to the improvement of the country.
Some alterations have been made in the clause
relative to this point, with a vieW of clearing
doubt upon the subject.

The commencement of the opera’aon of the
Act; as to every part, excepting only the is sumg
. the Writs of Election. and calling fogether the
' Houses of Assembly of the respective Provinces,

has been fixed at such time, as may be declared
by His Majesty, with the advice of His Privy
..Council, not later than Six months after the
notification of the Act in this Country, which I
think will allow time sufficient for all necessary
. arrangements, as to these points. .

But for the Convoeation of the Assemblies a
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more distant period appears to be necessary; for
the reasons above stated. “As soon as the proper
plans for their organization shall have been pre-
pared, His Majesty may order the Assemblies to:
be convened, as soon a8 convenient, previous to
the first of January, 1792, as suggested in the:
thirty first clause of the Bill, to which is likewise
added a proposal for the temporary Government
of the two Provinces in the interval, by the Lieu--
tenant Governors, and Legislative Councils thereof
according to the model of the Quebec Bill. -
Should this be approved, the Royal indulgence
of returning to England for a few months on my
private Affairs, would give me an opportunity to
lay before His Majesty’s Ministers  all further
explanations in my power on this subject. A
Before 1 conclude, I have to submit to the
wisdom of His Ma]es‘nyo Councils, whether it
may not be advisable to ostablish a General
‘Government for IHis Majesty’s Dominions upou
this Continent, as well as ‘a Governor General,
whereby the united exertions of His Majesty’s
North American Provinces may more effectually
be directed to the general inferest, and to the
preservation of the Unity of the Empire. -
I enclose a copy of a letter from the Chief -
- Justice, with some additional clauses, upon  this
sub]ecb prepared by him at my request, together
with this draught of another proposed addition
to the Bill, to provide ‘for the trial‘of foreign
treason and murder, ag also a copy-of his letter
respecting the operation of the Boundary, as
described in the Bill, with his idea of the Addition
necessary ‘to give free scope to- our Courts of
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Justice. . The clause abuve referred, to under the
letter B .was also prepared by him at my request
E am, ete. .

DORCHESTER

[ENOLOSURE}
- (Jewf Justzce Safmth to Lord Dorchester

; QUEBEC 5th, Fcbruary, 1790
My Lorp,

The clauge enclosed for the Trial of extra-
provincial offences appears to me to be necessary
: to encoutage that spirit of Enterprize, which
ledds our people in the Fur Trade to explore the
Depths of this Continent, and has carried them
almost over to the Easternlshores of the Pacific
Ocean, - This Commerce, elsewhere wearing out,
by the increased Population of the northeastern
parts of the ancient Continent, will scon become
the monopoly of our nation. 1 have couched it
in terms least likely of any that occcur to me, to
excite the Jealousy of our Neighbours.

... The Bill with the other additions for the in- 7

tended Reforms in this Country, left to be supplied »
by . Your Lordship’s local Hxperience, greatly:
improves the old model of our colonial Govern-
ments ; for even those called the Royal Pro--
vmcesa to distinguish them from the Proprietary
and chartered Republics of the Stuart Kings had
Essential Faults, and the same general tendency.
Mr.. Grenville’s plan will most. assuredly lay .a
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foundation for two spacious populous and flourish-
ing Provinces, and for more to grow out of them ;
and compose, at no remote period, a mass of
Power very worthy of immediate attention. _

I miss in it however, the expected Establish-
ment to put what remains to Great Britain of
Her Ancient Dominions in North America, under
one general direction, for the united interest and
safety of every Branch of the Empire.

The Colonies of England were flourishing
Colonies. It was the natural efiect of the connec-
tion, the Character of the People, and the Genins
of the English Constitution. Ours will be so too.
But that prosperity may be their ruin. And I
trust in God that the wisdom, which is dictating
the new Arrangements for us, will perfect its
work, by a system to prevent our repeating the
Folly, that has plunged the several parts of the
Continent into poverty and distress.

Native as T am of one of the old Provinces,
and early in the public service and Councils, 1
trace the late Revolt and Rent to a remoter cause,
than those to which it is ordinarily ascribed. The
Truth 1s that the Country had outgrown its
Government, and wanted the true remedy for
mose than half a century before the Rupture com-
menced—To what period it continued to be
practicable is problematical, and need not now be

assigned.
 To expect wisdom and moderation from near a
score of Petty Parliaments, consisting in effect
of only one of the three necessary branches of a
i Parliament, must, after the light brought by ex-
“.perience, appear to have been a very extravagant
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HExpectation. So it has been to my view above
twenty years, and I did not conceal it.

My Lord, an American Assembly, quiet in the
weakness of their Infaney, could not but discever
in their Xlevation to Prosperity, that themselves
were the-substance, and the Governor and Board
of Council mere shadows in their political Frame.
. All America was thus, at the very outset of the

Plantations, abandoned to Democracy. And it
belonged to the Admivistrations of the days of
Our Fathers to have found the Cure, in the Erec-
tion of a Power upon the Continent itself, to
control all its own little Republics, and create
a Partner in-the Legislation of the Kmpire, Cap-
able of consulting their own safety, and the
_eommon welfare.

To be better understood by your Lordship I
beg leave to put a. paper under this cover, in the
form of additions to the present proposed Bill,
partly suggested by the necessity of something
to give a-real and useful significancy to Your
Lordship’s nominal command of more Provinces
than this.

As to the moment for commencing such an
Establishment, that certainly must be the worst,
when it shall be most wanted. And since its
Hrection will speak Intentions, and may give
Umbrage, that will be the best time, m which
that Umbrage shall excite the least apprehension.

The Debility of our Neighbours is notbrious,
nor can be succoured during the Distractions of
France, and the consternation Spread by those
. Distractions through all Europe.

Here in these provinces, where it is of much
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conseéquence, to set out with 'good habits, what
juncbure can be so.favourable, as when the ‘thou-
sands thrown into them, under Your-Patronage
and ‘Direction; have their Lioyalty. confirmed-by
Resentments for:their Sufferings; - and so- are
disposed to take, and especially from Your hand,
whatever the: wisdom of Great Britain. shall
prescmbe, as a Gift of her Benevolence.

As to Canada, I mean that part of it to become
Lower Canada, the Biasses in it, if there are any
remaining, to the Stock from which it was severed,
are become perfectly harmless, by that Body of
English Loyalty Your Lordship has planted -in
the  West—By their aversion to share in the
Burdens and Miseries of the Revolted Colonies,
and by the growing Discernment, that our safety
and Prosperity is only to be found in the Com~
merce and Arms of Great Britain.

T am old enough to remember, what we in the
Maritime Provinees dreaded from this French
Colony in the North, and what it cost to take
away that dread, which confined our Population
to the Edges of the Atlantic; and my: mind:ig
therefore carried, under such an Administration
as the present one, into a strong Persuasion,
that nothing will be neglected to enable Great
Britain, so %o serve herself of that Power she
already possesses here, as to check any: Councils
to be meditated to her Detriment, by the new,
Nation she bhag consented to create.:-She:- may
do more! but this is out of my province.

8o much, my Lord, You'll forgive me: T could
not repress what-T owed to ‘the "vindication . of
my Zeal, in ‘the: sacrifice of my ‘fortune for: the



SMITH TO DORCHESTER 105

British Interest, and as I think still for the best
" [nterests too of the Country of my Birth. Most
of all I owed it to my Sovereign, in whose Grace
[ found a Relief at the end of the Storm.

With a deep and grateful sense of all Your
kindness and the honour of your request of my
poor abilities, upen questions of so great magni-
tude and consequence.

Iam, ete.
W SuirH.



12. RT. HON. H. DUNDAS TO LORD
DORCHESTER }

‘ WHITEHALL, 16th September, 1791.
My Lorp,

In the letters which were written to your
Lordship by my Predecessor, Lord Grenville, I
find you. were long ago fully informed by his.
Lordship of His Majesty’s intention of dividing
His Province of Quebec into two separate Govern-
ments, to be called the Province of Upper Canada,
and the Provinee of Lower Canada, and of Regu-
lations which were proposed  to be made in
consequence, for the better Government of that
part of His Majesty’s Dominions. In pursuance
of that intention I am now to inform your Lord-
ship that a Bill was introduced into Parliament
and passed during the last session, intituled ““ An
Act to repeal certain parts of an Act passed in
the Fourteenth vyear of His Majesty’s Reign
intituled An Act for making more effectual Pro-
vision for the Government of the Province of
Quebec in North America ; and to make further
provision for the Government of the said Pro-
vince,” a Copy of which I enclose together with a
Commission under the Great Seal, revoking your
former Commission of Governor of the Province
of Quebec, and vesting you with the Chief Gov-
erbment of the two Provinces before-mentioned

106
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and also Instructions under the Royal Sign Manual
applicable to the Regulations which His Majesty.
under the Act has thought fit to establish. \

In framing the Instructions to Your Lordship

~with respect to the Quorums of the Legislative
Councillors and of the Members of the Assembly
for Lower Canada, some difficulties occurred in
-fixing the number which might be proper to com-
pose such Quorums, and on a consideration of
the subject, it was rather thought advisable
that the number of which such Quorums should
consist, should be left to those Bodies to deter-
mine. The mode which His-Majesty’s Servants
recommend for adjusting this point, is either by
an Act of the Legislature, or what may perhaps
- equally answer the purpose, that of making the
regulation now to be fixed upon, a standing ordex
of each of the two Houses respectively, and 1
have it in:Command to desire that your Lordship
will on the first meeting recommend this object
to their consideration, and likewise the forming
othier such Rules or standing Orders for regulating
the Form of proceeding in the Council and .As-
sembly, respectively, as may be most conducive
to the regular dispatch of Business. -

Your Lordship will find on a perusal of the Act.
that the number of Representatives of which the
Asgembly of Lower Canada was originally .in-
tended to consist has been considerably increased.
This measure will render a new \Distribution
necessary instead of that which was proposed by
Your Loxdship in your letter to Lord Grenville,
and I wish Your Lordship particularly to
consider whether for the sake of convenience
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and dispateh in deciding upon Elections and pre-
venting the inconvenience of too great a number
of Hlectors, the Towns of Quebec and Montreal
might not for that purpose be divided into two
separate and distinct Districts, and that these
Towns should return Four Members each, by
electing Two in each District. Your Lordship
will see by the Copy of a Paper delivered to me
by Mr. Lymburner, that he proposes that each
of the Townhs of Quebec. and Montreal should
choose seven Members each, but that arrangement
His Majesty’s Servants entirely disapprove of,
and would be sorry that such a distribution should
on any account take place.

When your Lordship shall have considered this
subject maturely, -and have arranged your Plan
for ‘the Representatives to.be chosen by each of
the Towns and Circles respectively, you will as
soon asg conveniently may be issue your Proclama-
tion accordingly.

According to the best opinions which I can
obtain it seems to meé adviseable that excepting
in the instances of Trois Rivieres, St. John, and
William Henry, each of the other Circles and
Towns or Townships in Lower Canada should
elect one Representative, and as the HExtent of
the several Towns from the introduction of new
Settlers and from the probable increase of Popula-
tion will hereafter be likely to be enlarged, it seems
to be desireable that for the same purpose of pre-
venting too great a number of Electors for any
place, that limits should now be fixed: within
. 'which the Electors for the Representatives of the
Towns should be resident, and whenever the
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‘number of new Inhabitants resident within the
limits adjacent and possessed of qualifications to
.vote for.Towns or Townships shall increase so
as to render it expedient that they should be
represented in the House of Assembly, a new-
Town or Township shall in like manner be estab-

lished ~within fixed limits for.the purpose of
separately electing an additional Representative
in the House of Assembly, and so on from time
to time ag often ag the occasion may require.

Your Lordship has, T have no doubt, been in-
formed of the disputes and disagreements which -
have at times taken place between the Councils
-and Assemblies of the different Colonies respecting
the Right claimed by the latter that all Bills
whatsoever for granting money should originate
with them. The principle itself as far as it re-
lates to any question of imposing burthens upon
the Subject is so consistent with the Spixit of
Our Constitution that it ought not to he resisted ;
at the same time it would be prudent, if pos51ble,
to avoid any unnecessary discussion of its applica-
tion in minute cases, and above all that it should
not be so extended by overstrained refinements
as to produce embarrassment and perplexity in the
progress of Public business.

As there does not at present appear t¢ be suffi-
cient provision for the support of the Protestant
Clergy either in Upper Canada or in Lower Canada,
the collection of Tithes has under the Act of the
present year been suffered to continue. But
your Lordship will understand that it is not
wished to continue this burthen longer than is
necessary for the competent provision of the
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(lergy : If therefore the Proprietors of Lands
liable to the payment of Tithes shall be induced
to conctr with your Lordship’s recommendation
.in providing a sufficient fund for clearing the
reserved Lands and for building Parsonage Houses
on the several Parsonages whwh may be endowed
under the Act of the last Session of Parliament,
and at the same time provide an intermediate
tund for the maintenance of the Clergy during the
period that will be required for the purpose of so
clearing these reserved Lands, the obligation of
Tithes may then cease. I have thought it
necessary to explain this subject minutely to
your Lordship, that by making it understood .
among the Proprietors of these Lands they may

perceive the meansg which are in their own power -
to relieve themselves from a burthen which is

naturally irksome to them.

By the Act of the last Session the duties payable
to- His Majesty under the Act of the 14th year
of His Majesty’s Reign, Cap. 88, on Articles
imported into the Province of Quebec are suffered
to remain upon their former footing ; but I have
it in Command to intimate to Your Lordshlp that
as soon as the Legislatives of the Provinces of
Uppm Canada and Lower Canada shall have passed

Laws laying the same or other Duties to an equal
amount to those which become payable under
the Acts, and such Act shall have obtained the -
‘Royal Assent, His Majesty’s Ministers will be
ready ‘to propose to Palhament a Repeal of -the
“Act abovementloned

I am, etc ‘ »
© - H. Duxpas, -



11
THE DEADLOCK IN CANADA AND

THE GRANT OF RESPONSIBLE
GOVERNMENT



1. FROM LORD DURHAMS REPORT ON
THE AFFAIRS OF BRITISH NORTH
AMERICA

bU'CH 's the Jamentable and ha,zardou state of

and which has assumed the formidable and irre-
concileable character which I have depicted. In
describing the nature of this conflict; I have
specified the causes in which it originated; and
though I have mentioned the conduct and coun-
stitution of the Colenial Government as moditying
the character of the struggle, I have not attri-
buted to political causes a state of things which
would, I believe, under any political institutions
have resulted from the very composition of society.
A jealousy between two races, so long habituated
0 regard each other with hereditary enmity, and
. 8o differing in habits, in language and in laws,
would have been inevitable under any form of
government. That liberal institutions and a pru-
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dent policy might have changed the character of
the struggle I have no doubt ; but they could not
" have prevented it ; they could only have softened
its character, and brought it more speedily a more
“decisive and peaceful conclusion. nhappily,
“however,  the system of government. purbued n
Lower. Canada has been, basedw on the
perpetuating th 3 i
and €licouraging Lhese very notions of ¢o1
als which. 1t ouwht t0 have bcon he first
. and chief care of Government to check and ex-
: tinguish. From..the period of the conquest to .
- the present time, the conduct of the Government
" has. aggravated the evil, and the origin of the
tpresent extreme disorder may be found ia the
\mbmtutlonb by Whlch the character of the colony
was debermm :
There are two modes by which a novemment
may deal with a conguered ’relntmy The first
course open to it is that of respecting the rights
and nationality of the actual occupants; of: re-
cognizing the existing laws, and preserving estab-
lished. msmtutlon.s of giving no encouragement
to the influx of the conquering people, and, with-
out attempting any change in the elements of the
community, merely incorporating the Province
under the general authorlty of the central Govern-
ment. The second is that of treating the conquered
territory as one open to the conquerors, of en-
couraging their influx, of regarding the conquered
race as entirely subordinate, and of endeavounng
a8 speedily -and as rapidly as possible to assimi-.
late the character and.institutions of- its new
subjects to those of the great body of its empire.

ot 4
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“In the case of an old and long settled country,
in which the land is appropriated, in which little
room is left for colonization, and in which the
race of the actual occupants must continue to
constitute - the bulk of the future population of
‘the province, policy as well as humanity render
the -well-being of the conguered people the first
care of a just government, and recommend the
adoption of the first-mentioned system ; but in
a new and unsettled country, a provident legis-
lator would regard as his first object the interests
not of the few individuals who happen at the
moment to inhabit a portion of the soil, but those
of that comparatively vast population by which
he may reasonably expect that it will be filled ;
he would form his plans with a view of abtractma
and, nourishing ' that. future population, and he
. would therefore establish those institutions which
would be most acceptable to the race by which
he hoped to colonize the country. The course
which T have described as best suited to an old
and settled country, would have been impossible
in the American continent, unless the conquering
state meant to reriounce the immediate use of the
ungettled lands of the Province; and in this case
guch a course would have been additionally un-
advisable, unless the British Government were
prepared to abandon to the scanty population of
French whom it found in- Lower Canada, not
merely the possession of the vast extent of rich
801l which that Province contains, but also the
mouth of the 8t. Lawrence, and all the facilities
for trade which the entrance of that great river
commands ;
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In the first regulations adopted by the British |
Government for the settlement of the Canadasg,
in the Proclamation of 1763, and the Commission
of the Governor-in-Chief of the Province of Quebec,
in the offers by which officers and soldiers of the
British army, and settlers from the other North
American Provinces, ‘were tempted to accept
grants of land in the Canadas, we perceive very
clear indications of an intention of adopting the
second and the wiser of the two systems. § Un-
fortunately, however, the. conquest of C;mada,
was almost immediately followed by the com-
mencement of-those- discontents. which ended in
the independence-of the United Provinces.: -From
that period; the colonial policy of this country
appears to have undergone a complete change.
To ‘prevent the further dismemberment of. the
Empire became the primary object with -our
statesmen ; and an especial anxiety was exhibited
to adopt every expedient which appeared caleu-
.lated to prevent the remaining North American
i, Colonies from following the example of success-
ful revolt. Unfortumn: mﬂv ~the distinet national
character of the Frénch inh bitants of (J‘mad@,
and their ancient hostility to the people ‘of New
Lnﬂland plesonted the.easiest and most obvious
.. To isolate- the mhabltants
rom those of the revolted Colories,

became. the policy.of the G rmment ; and the

nationality of the Flench 1ans. was.there-
jdore cultlvated a8 a means of perpetual “and

the Bmmsh Government to govern 1t8 Colomes by



LORD DURHAM'S REPORT 117 .

L neans of lelSlon, and to break them down as
rouch as possible into petiy isolated communities,
mcapmf)ie of eoﬁﬁoma‘c%n and p
clent streneth for individual res1s‘cance to the !
Empire. § indications of such designs are to be
found i many of the acts of the British Govern-
ment with respect to its North American Colonies.
In 1775 instructions - were sent from England,
directing that all grants of land within the Pro-
vince of Quebec, then comprising Upper and
Lower Canada, were to be made in fief and
seigniory ; and even the grants to the refugee
loyalists, and officers ‘and privates of the colonial
corps, promised in 1786; were ordered to be made
on the same tenure.  In no ingtance was it more
smgularly exhibited than in the condition annexed
to the grants of land in Prince KEdward’s Island,
by which it was stipulated that the Island was
to be settled by ¢ foreign Protestants’; asif they
were to be foreign-in order to separate them from
the people of New England, and-Protestants in
order t0 keep themsapart from the Canadian and
Acadian Catholics.i It.was part of the same pohcy
to_separate the French of Canada from the Britigh
emigrants, and to conetliate the former by the
rebenbion of their language, laws, and religious in-
stitutions. For this. pur Canada was after-
‘ .. the gettled
i i ,rench, and the
unsettled being destmed to_become the seat of
British colomz tion, Thus, instead of avalhng
itself ‘of the means which the extent and nature
of the Province afforded for the gradual intro-
duction of such an English population into its
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various parts B8, nnght have easily pla,ced the

the Province Tnahsh in.all ;tq mstxtutlons, been
adopted from Lhe fust, and steadily persevered
in, the French would probab} y have been
speedlly outnumbered, and the beneficial opera-
tion of the free, msmtu’clon& ‘of ‘England would
never have been impeded by the ammosities of
origin}

No only, however, did the Govemment adopt
the unwise course of dividing Uanada, and form-
g in one of its divisions a French community,
speaking the Krench language, and retaining.
French institutions, but it (id not even carry Lhis
consstently 1mto. effect; 1or at the same time
provision was made for encouraging the emigra-
tion of English into the very Province which was
said to be assigned to the French. HBven the
French institutions were. nob extended. over. the

whole of Lower Canada. . The civil law of France,
as a whole, and the legal provision for the Ca,’rholw
clergy were limited to the portion of the country
then settled by the French, and comprised in the
‘seigniories ; though some provision was made for
the forma’mon of new seigniories, almost the whole
of the then unsettled portmn of the Province was

'formed into townships, in which the law of Eng-
- Jand was partially established, and the Pmtes’oant
religion alone  endowed. Thg;s two . populations
a “hostile origin and . different characters, were
'broucrht into juxtaposition under a common

i
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government, but under different institutions;

each was taught to cherish its own language, Iaws

and habits, and each, at the same time, 1f 1t moved
beyond 1ts original limits, was brought under,
different institutions, and associated with a dif-
ferent people. The unenterprising character of
the French population, and, above all, its attach-
ment to its church (for the enlargement of which,
in proportion to the increase or diffusion of the
Catholic population, very inadequate provision
wag made) have produced the effect of confining
it within its ancient limits. But the English
were attracted into the seigniories, and especially
1}1’00 the cities, by the. facilities -of commerce
~“afforded by the great rivers, To have effectually
given the pohcy of retaining French institutions
and a Flench population in Lower Canada a fair
chance of success, no other institutions should
have been allowed, and no other race should have

Yeceived any eneouraaement to settle therein,’

The Province should Kave besn set apalt to be
Wholly French, if it was rot to be rendered com-
pletely English. The attempt to encourage Eng:

ligh pmlcrratloﬂ 11'11'0 a comm ~mfv of which 4-11(;

French character was still to be preserved “as"‘
an error which planted the seeds of a contest ofi

o

raoes in the very congtitution of the Colony ; thish
was an error, I mean, even on the assumption that -
1t was possible to exclude the English race from

French Canada. But. it was quite impossible to
“exclude. the, English race from any part of the
Nozrth, Amerlcan continent, It will be acknow-
ledged by every one who has observed the pro-
.gress- of Anglo-Saxon colonization in America,
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that sooner or later the English race was sure
_to predominate even numerically in Lower
" Canada, as they predominate already, by their
_ superior  knowledge, energy, enterprise  and
~wealth. The error, therefore, to_which the
- present contest must be attributed, is the vain
. endeavour to. preserve a French Canadlan nation-
Lality in_the midst of Ancﬂo American colonies
and. states.
That contest has arisen by degrees. The seanty
nunber “of " the” English who settled in Lower
Canada during the earlier period of our possession,
put out of the question any ideas of rivalry be-
tween the races. Indeed, wuntil the popular
principles of English institutions were brought
effectually into " operation, the -paramount. au-
thority of the Government left little room for
dispute among any but the few who contended
for its favours. * It was not until the English had
established a vast trade, and accumulated con-
siderable wealth, until a great part of the landed
property of the Province was vested in their
hands, until a large English population was found
in the cities, had scattered itself over large por-
tions of the country, and had formed conmderable
communities in the townships, and not until the
development of representative government had
placed substantial power in the hands of the
people, that that people divided itself into races,
arrayed against each other in intense and endur—
ing ammoswy .

The errors of the Government did - not cease
with that, to which' I have attributed ‘the. origin
of thig animosity.‘”"?Th@;]d@fgcts, of the: colontal
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constitution necessarily brought the executive
Government into coellision with the People : and
[ 'heﬁ Govpmment and the people
nor-has

with the Assembly, successive Governors and their

councils have: overlooked, in great measure, the

real itaportance of the feud of origin; and the
Imperial=Government, far removed from oppor-
tumties of personal observation of the peculiar

~Bate of society, has-shaped.its.policy..s0.as to
“iageravate, the disorder.. In some mstances it hasg =,

in attempting To divide the Legislative Council,
and the.patronage.of. Government, equally be-
tween the two races,in order.to a,v01d the demands
for.an elective Counell and a responsible Execu-
tive: sometimes.it: has for. g.while,.pursued the
opposite course. - A pohcy founded on imperfect
information, and condueted by continually echang-

»= ing hands, has exhibited to the Colony a system

ot vacﬂlatwn which was in fact no system -at all.

_The alternate concessions.to. the. contending races
have only irritated both, impaired the authority

of Government, and, by keeping alive the hopes
of a French Canadlan nationality, counteracted
the influences which might, ere this, have br ought

- the qualrel to its natural and necessary termina-

tion: It is impossible to determine precisely. the

i
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""""“l‘espective effects of the social and political causes,
{"Bhe strugele between the Government and the
g

5

sembly, has agoravated the animosities of race ;
and the ammosities of race have rendered the
political difference irveconcileable. No - remedy
can be efficient that does not operate upon both
vils. At the root of the disorders of Lower
“(Clanada, lies the conflict of the two 1aces, which
. compose its popuhmon until this is settled, no
. good government is practicable ; for whether the
pohtlcud institutions be reformed or left un-
changed, whether the powers of the Government
.ba entrusted to the majority or the minority,
we may rest assured, that while the hostility
of the races continues, whichever of them 1is
entrusted  with power, will use it for partial
purposes.

s L have.described the Pnrxf}»of Jbetween the French

. and Engligh races in Lower Canad& with minute-
ness, bewu%“‘l‘t wWas my. wish to produoe a 'com-
plete and general conviection of the prominent
importance of that struggle, when we are taking
into consideration the causes of those disorders
which have so grievously afllicted the Province.
I have not, however dumnff the course of my
preceding mmarks been able to avoid alluding
to other causes, _Whmh have greatly contributed
to occasion the ‘cxmtmg state of things; and I
have specified among these the defects of the
constitution, and the errors arising oub of the
system of gover It is, mdeed impossible
to believe 't%ﬂéf i gned causes of the struggle
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,between the Government and the majority have
‘had no effect, even though we may believe that:
they have had much less than the contending
- parties imagined. Tt is impossible fo observe the |

great similarity of the constitutions established |

- in all our North American Provinces, and the
(striking tendency of all to termimate in pretty

 nearly the same result, without entertaining &

" belief that some defect in the form of government,
cand some erronecus principle of administration,

have been common to all; the hostility of the

rapes being palpably insufficient to ‘account for

all the evils which have afiected Lowsy Canada,
inasmuch as nearly the same results have been

 exhibited among the homogeneous population of

the other provinces. It is but too evident that

“"Lower Canada, or the two Canadas, have not

alone exhibited repeated conflicts between the
exeeutive and the popular branches of the legis-
lature. ~ The representative body of Upper Canada

was before the late election, hostile to the policy

3f the Government ; the most serious discontents e

'ave only recently been calmed in Prince Edward’s -

sland and New Brunswick; the Government ig

i1, I believe, in a miuoriﬁy in the Lower House
Nova Scotia; and the dissensions of New-

ndland are bardly less violent than those of -

Canadas. It may fairly be said, that the
ral state of government in allrthese Colonies
‘collision between th tive and the

sentative body. In all of thy
1 of public affairs is habitually
who do not co-operate ha mously ‘with
oular branch of the legislature; and the

!

rﬁ“"bﬂé‘ Wmlm%— 8
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“Oovernment is constantly  proposing measures
which the majority of the Assembly reject, and
~ vefusing its aisent to bills which that body has
passed. ;

A state of things, so different from., the working
of any successful experiment of repr Scnmtwe
government appears to mdxwte 2 devxaf, o1 imm
wand !
Though occasional collisions bebween ‘the Orownf
and the House of Commons have occurred in this
country -since the establishment of our constitn-
tion at the Revolution of 1688, they have been

rare and transient. A‘,smte of fxequent amd 1&:«)1}*
i s

7 ke "mmy, and its occurrence
in any country is caleulated to perplex us as to
the mode in which any government can be carried
on. therein, without an entire evasion of popular
control, But when we examine into the gystem
of wovcmmcn‘u in thege colonies, it would almost
seem as if the o"bgwt of those by whom it was
established had ; nbining of appfxrenﬂ

efficient control of t‘\e people over theur mlw
Reple%entdfcwe asserablies were established on t
basig of a.very wide, and, in some cases, alm
- universal suffrage; the annual meeting of tl
- bodies wag secured by .pogitive enactment,
their apparent. attributes were locally near)
extensive .as thoge of the English House of
mons. At the. same time ¥he Crown, @
eutirely relied. on its territorial resources,
duties imposed by Lmperial Acts, prior
introduction: .of. the representative syst
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carrying on the government, without securing the
agsent of the representative bodyeither to its
‘policyor to the persons by Whom that policy was
to be administered. - -

“It “was pot: until some- ‘years after the com-
mencement of the present century that the popu-
lation of Lower Canada began to understand the

{representative system which had been.extended

' to them, and that the Assembly evinced any
~ inclination to make use of its powers. Immedi-

ately, however, upon its so doing, it found how
* limited those powers were, and entered upon a
struggle ‘to ‘obtain the authority which analogy

' . pointed out ‘as inherent in ‘& representative as-

gembly. Its freedom  of speech immediately

| brought it into collision with the Governor; and

i

‘ithe-practical working of the Assembly commenced
by its principal leaders being thrown into prisen.
In‘eourse of time, however, the Government was
induced, byits necessities, to accept the Assembly’s
offer to- raise an additional zevenue by fresh
taxes; and the Assembly thus acquired a certain
control over the levying and appropristion of =

- portion of the public revenue. From that txme

until the final abandonment in 1832 of every

. portion of the reserved revenue, excepting the

cagual and terrivorial funds, an unceasing conbest
was carried on, in which the Assembly, making
use of every power which it gained, for the: pur-
pose of gaining more, acquired, step by step, an
eutire control over the whole revenue of the
country. -

I pasd thus bneﬂy over the events which have -
heretofore been considered the principal features
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of the Canadian controversy, because, as the con-
test has ended in the concession of the financial’
demands of the Assembly, and the admission by
the Government of the impropriety of attempting .
to withhold any portion of the public revenues
from its control, that contest can now be regarded
as of no importance, except as accounting for the
exasperation and suspicion which survived it.
Nor am T inclined to think that the disputes which
subsequently ocourred are to be attributed entirely
_to the operation of mere angry feelings. A sub-
stantial cause of contest yet remained. The
Assembly, after it had obtained entire control
over the public fevenues, still found itself deprived
of all voice in the choice or even designation of
the persons in whose administration of affairs it
could feel confidence. All the administrative
power of Government remained entirely free from
1ts influence ; and though Mr. Papinean appears
by his own conduct to have deprived himself
of that influence in the Government which
he might have acquired, 1 must attribute .the
refusal of a civil list to the determination of
the Assembly wot to give up its only means
of gubjecting the functionaries of Government
to any responsibility.

The powers for which the. Assembly conended,
appear in both instances. to be such as it was
perfectly justified in demanding. It is difficult te
conceive what could have been their theory of
government who imagined that in any colony of
England a body invested with the name and

‘ character of a representative Assembly, could be
i deprived of any of those powers which, in the
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opinion of Englishmen, are inherent in a popular
legislature. It was a vain delusion to imagine
‘that. by mere. limitatiops.in. the Constitutional
Act, or an exclusive.system.of .government, a body,
strong.in the consciousness of Wleldmg the . public
» oplmon of .the. majority, could regard certain
portions of the provincial revenues as sacred
. from its control, could confine itself to the mére
¢ business of making laws, and look on as a passive
ror indiffevent spectator, while thoge laws were
carried into effect or evaded, and the whole busi-
ness of the country was conducted by men, in
whose intentions or capacity it had not the
slightest confidence. Yet such was the limita-
tion placed on the authority of the Assembly of
. Liower  Canada; it might refuse or pags laws,
vote or withhold supplies, but it could exercise no

" influenice on the nomination of a single servant of

the Crown. The Executive..Couneil,. the. law
officers,- and..whatever..heads. of. departmeuts are
known to the administrative, system _of the Pro-
vince, were placed in. power, without any regard
t0.the. wishes of the people or their. represen‘ua-
tives; nor indeed are there wanting instances in
which a mere hostility to. the ma]onty of the
Assembly elevated the most incompetent persons
o, posts of honour: and trust. However decidedly
. the Assembly might condemn the policy of the
iovernment, the persons who had advised that
policy retained their offices. and their power of
giving bad advice. If a law was passed after re-
peated conflicts, it had to be carried into effect
. by those who had most strenuously opposed it.

The wisdom of adopting the true principle of




128 THE DEADLOCK IN CANADA

representative ‘government and facilitating the;

management of public affairs, by entrusting it . to

the persons who have the confidence of the repre- -

sentative body, has never been recognized in the |

government of the North American Colonies.

All the officers of government were independent

cof the Assembly; and that body, which had

nothing to say to their appointment, was. left

to get on as it best might, with a set of public

functionaries, whose paramount feeling may not -
unfairly be said to.have been-one of hostility to

itself.
A body of holders of office thus. constituted,
_ without reference to the people or their represen-
tatives, must in fact, from the very nature of
colonisl government, acquire the entire direction
of the aﬂ‘ms of the Province. A Governor, arriv-

ing in a colony in whieh he almost invariably has

had no previous acquaintance with the state of

parties, or the character of individuals, is com-

pelled to throw himself almost entirely upon
those whom he finds placed in the position of his
official advisers. His first acts must necessarily
be performed, and his first appointments made,
at their suggestion. And as these first acts and
appointments give a character to his policy, he is
generally brought thereby into: immediate colli-
sion with the other parties in the country, and

thrown into more complete dependence upon the.
official party and its friends. Thus, a Governor
of Lower Canada has almost always been brought.

into collision with the Assembly, which his advisers
regard: ‘as their- enemy. In the course of  the

contest in"which he was thus involved, the provo-



sented by those who. alone had any access to bim;

naturally imbued him with many of their anti-

pathies; his posmon compelled him to seek the
support of some party agamst the Assembly; and
* his feelings and his necessities thus combined to
induce hlm to bestow his patronage and to shape
“ his measures to promote the interests of the
~party on which he was obliged to lean. Thus,
every successive year congolidated and enlarged
the strength of the ruling party. Fortified by
family connexion, and the common interest felt
by all who held, and all who desired, subordinate
offices, that party was thus erected into a solid
and permanent power, controlled by no respon-
sibility, subject: to no serious-change, exercising
over the whole government of the Province an
authonty utberly independent of the people and
its representatives, and possessing the only means

o of influencing either the Glovernment af home, or

the colonial representative of the Crown.
This_entire sgparation .of the legislative and
executive powers of a State is the natural error
oyf orovernmgants esirons, of. benw free from the
checl of representative. institu’mons Mims the

“ciple of our Governmen 'W‘hlch ‘has vesfed the

direction of the national policy, and the distribu-

tion of patronave in the- leaders of the Parlia-

mentary majority. However partial the monarch

might be to particular ministers, or however he

ndight have personally committed himself to their
" 918 : F
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«cations which he received from the Assembly,
and the light in which their conduct was repre-
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policy, he has invariably been constrained “to
abandon both, as soon as the opinion of the people
has been 1r1evocably pronounced against them:
through the medium of the House of Commons,
The..practice...of ..carrying,. on a represenbative -
government on a different pnnclple, seems to be
the rock on -which the continental imitations of
the. British Constitution have. invariably split;
and the French Revolution of 1830.was the neces-
sary result of an attempt to uphold a ministry -
.with which no Parliament could be gob to act in |
sgconcert. It is difficult to undersmnd how any -
English statesmen could have imagined that
replesentzmve and irresponsible g Uovelnment could
“be successfully combined. There seems, indeed,
40 be an idea, that the character of replo‘sentatwa
institations Ought to be thus modified in colonies ;
that it is an incident of colonial dependence that
the officers of government should be nominated
by the Crown, without any reference to the wishes
of the community, whose interests are entrusted
to their keeping. It has never been very clearly
explained what are the imperial interests, which
require this complete nullibcation of representa-
tive government. But if there be such a
necessity, it is quite clear that a representative
government in a colony must be a mockery, and
a source of confusion. For those who support
this system have mever yet been able to. devise,
or to exhibit in the practical working of colonial
government, any means for making so complete
an abrogation of political influence palatable to
the representative body. It is not difficult to
apply the case to our own country Let it be
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imagined that at a general election the opposition
were 'to -return 500 out of 658 members of the

- House of Commons, and that the whole policy
of the ministry should be condemned, and every
Bill introduced by it, rejected by this immense
majority. Let:'it be supposed that the Crown
should consider it a point of honour and duty to
retain a ministry so condemned and so thwarted ;

* that repeated dissolutions should in no way in-
crease, but should even diminish, the ministerial
minority, and that the only result which could
be ‘obtained by such a development of the force
of: the opposition were not the slightest change

- in the policy of the ministry, not the removal of

a_single minister, but simply the election of a -

Speaker of the politics of the majority; and, I

think, it will not be difficult to imagine the fate

of such a system of government. Yet such was

. the system, such literally was the course of events

' in Lower Canada, and such in character, though

not quite in degree, was the spectacle exhibited

_in Upper Canada, and, at one time or another, in

- every one of the North American Colonies. To .

suppose -that-such. .a system would . work well

there, implies.a belief that the French Canadians
have enjoyed. representatlve institutions. for half
a_cenbury, withoub acquiring any. of the charac-
teristics of a free people; that Englishmen re-
nounce.every. political opinion and feeling when
they.enter.a colony, or. that the spirit-of Anglo-

. Saxon fréedom. is utterly changed and weakened
among those who, are transplanted across the
Atlantic.

- It appears, therefore, that the opposition of
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the Assembly to the Government ' was the un-
avoidable result of a system: which stinted - the -
populan: branch of the legislature of the necessary -
privileges of a. replesenmtlve body, and produced
thereby a long series of attempts on the parb of .
that body to acquire control over the administra-
tion of the Province. I say all this without refer-
ence to the ultimate aim of the Assembly, which -
I have before described as being the maintenance "
of a Canadian nationality ag amst the progressive
intrusion " of the Hnglish race. Having no re- .
spongible ministers o deal w11:h, it entued upon |
that system of long inquiries by means of its
nommittees, which brou<rbt the whole action of
he executive 1mmed1a,te1y under its purview,
‘nd transgressed our notions of the proper limits -
~of Pa.rllamentuy interference. Having no influ-
ence in the choice of any public Iune‘monaty, no i
power to procure the removal of such as were
obnoxious to it merely on political grounds, and
seeing a almost every office of the Colony filled by
persons in whom it had no confidence, it entered
on that vicious course of assailing its prominent
opponents individually, and disqualifying them
for the public service, by making them the sub- -
jects of inquiries and oonsequent impeachments, -
w, 0ot always conduéted with even the appearance
cof a due regard to justice; and when nothing
{else could attain its end of altelmg) the policy of
ithe composition of the colonial government, it
“thad recourse to that ultimo ratio of reprebentamve
‘power to which the more prudent forbearance of
the Crown has never driven the House of Com-
‘mons in England and endeavoured to . disable,
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the whole machine of. Grovernment by a general }
refusa,l of ‘the supplies. '
‘was a unhap y consequence of the system
which T have been describing, that it relieved the
popular leaders of all the. respons;bxhtles of
\ n., A member of opposition in this
acts and speaks with the contingency of
g a minister constantly before his_eyes,
and he feels therefore, the necessity of proposing
no course, and of asserting ne principles, on
which he would not be prepared to conduct the
Government, if he were immediately offered it.
But the colomal demagogue bids high for popu-
larity without the fear of future exposure. Hope-
lessly ‘excluded from power, he expresses the -
wildest opinions, and appeals to the most mis-
chievous® passions of the people, without any -
apprehension of having his sincerity or prudence
hereafter tested, by being placed in a position to
carry his views into effect; and thus the pro-
~ minent places in.the ranks of opposition are
occupied for the most part by men of strong
passions, and merely declamatory powers; who
think but little of reforming the abuses which
serve them as topics fer excmne discontent.

I

&uch are the. lamentable results of the pohtlcal
“and . social evils which have so long agltated the
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Canadas ;  and such. is. their. condition, that, at
the present moment, we arve called on to take
immediate precautions against dangers so alarm-
ing ag those of rebellion, foreign invafion, and
utter exhaugtion and depopula’omn . When T
look on- the -varieus and deep-rooted ‘gauses-of
mischief  which the past inquiry "h "pomted ‘
out as ex1st1ng in every -institution, in the
constitutions, and in the very composmion of °
society throughout a great part of these Pro- -
vinces, 1 almost shrink - from ‘the apparent
presumption. of, grappling “with these gigantie. -
difficulties. Nor_ shall I attempt to do =0 in
.detail. T rely. .om. .the. eIﬁcacy of . reform
‘in the constitutional system by which these
Colonies ave governed, for the removal of every
Jabuse. in their a&mlmstlamon which defective
‘institutions have engendered. If a system can
be devised . which. shall lay in_these countries
the foundation of an efficient and popular
government, engure halmony,” in "place of col-
hswn, between  the va 15 of the
State,. and - bring. the- influe ce of a wigorous
pubhc opinion, to bear on.-every-detail of _public
affairs, we may fely on sufficient remedies.being
found fc,%r the present vices. of the admlmstlamve
system.| ‘
The precedm pages have sufficiently pointed -
out the nature of those evils, to the extensive
operation of which, I attribute the various prac- .
tical grievances, and the present unsatisfactory
condition of the North American Colonies. It is
not by weakening, but strengthening the influence -
of the.. peoPIe on its. Government. ;.. by confining
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within much narrower bopnds than those hitherto

these...Provinces. . It needs no change in the
principles of government, no invention of a new
“constitutional theory, to supply the remedy which
would, in my opinion, completely remove the
existing political disorders. It needs but to follow
out consistently the principles of the British con-
stitubion; and introduce into the Government of
‘these great Colonies those wise provisions, by
_which alone the working of the representative
‘gystem can in any country be rendered harmonious
—and efficient. We i

JONCY. OF ¢ ernment
in the North Amemcan ¥ at has been
1rrevoca,bly done; an. ) of depriv-
ing the people of their presen constitutional power,
ig not to be thought of.  To conduct their Govern-
ment  harmoniously, in _accordance with its
established principles,. is. now. the, busmess of its
rulers; and I know. not. how it is possible to
secure that - halmony in any other way, than by
adiministering the. Government on those punuple%;u
which, have.. bean {ound .perfectly..efficacious in §
Great. Britain.. I would not impair a mng}e -
prerogative of the Crown; on the contrary, I}
believe that the interests of the people of these !
Colonies require the protection-of prerogatives,:
which have not hitherto been exercised. Bu
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the Crown must, on the other hand, submit te
the necessary consequences of representative
institutions; and, if it has to ‘carry on the
Government in unison with a representative
body, it must consent to carry it on by means
of those in whom that representatlve body has
confidence.

In England, thls principle has been so long
cons]dcred an 1ndlsputable and essential part of
our constitution, that it has really hardly ever
been found necessary to inquire into the means
by which its observance is enforced. When a
ministry ceases to command a majority in Parha-
ment on great questions of policy, its doom is
1mmed1ately sealed ; and it would appear to us

ag strange to attempt for any time, to carry on a
.(wovcmmentw by means. of ministers pcrpetmﬁly
in a minority, as it would be to_pass laws with a
majority of votes agmmt them. The ancient
constitutional remedies, by 1mpeachment and a
stoppage of the supplies, have never, since the
reign of William TII, been brought into operation
for the purpose of removing a ministry. They

% have never been called for, bccause in fact, it hag
i Deen the habit of ministers rather to anticipate
the occurrence of an absolutely hostile vote, and
to retire, when supported only by a bare and
uncertain tnajority.  If Colonial Legistatures '
have frequently stopped the supplies, if they
' have harassed public. servants..by. unjust or
arsh..impeachments,..it..was.. hecause.. the re-
woval of  an  unpopular administration could
%not be eﬁecteél in the Colonies by.those milder
i ndxcamons of a- want of .confidence, which. have
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always sufficed to attain the end in the mother
-eguntr

"The' %neans whieh have occasionally been pro-
posed in the Colonies themselves appear to me by
no means calculated to attain the desired end in
the best way. These proposals indicate such a
want of feliance on the willingness of the Tmperial
Government to acquiesce in the adoption of a
betiter system, as, if warranted, would render an
harmonious adjustment of the different powers
of the State utterly hopeless. An elective execu--
tive council would not only be utterly inconsistent
with monarchical government, but would really,
under the nominal authority -of the Crown, de-
prive the community of one of the great advan-
tages of an heredifary monarchy. Hvery purpose
of popular control might be combined with every
advantage of vesting the immediate choice of
advisers in the Crown, were the Colonial Governor
to be instructed to secure the co-operation of the
Assembly in his policy, by entrusting its adminis-
tration to such men as could command a majority ;
and. if he were given to understand that he need
" count on no aid from home in any difference with,
the Assembly, that should not directly invelve
the relations between the mother country and the
Colony. This change , might be effected by a
single dispatch containing such instructions; or,
if any legal enactment were requisite, it would
only be one that would render it necessary that
the official acts of the Giovernor should be counter-
signed by some public functienary. This wounld
induce responsibility for every act of the Govern-
ment, and, as a natural consequence, it would

I*
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necessitate the substitution of a system of ad-
ministration, by means of competent heads of
depaltmentb, for the present rude machinery of
an executive council. - The Governor, if he wished
to retain advisers not possessing the confidence
of the existing Assembly, might rely on the effect
of an appeal to the people, and, if unsuccessful,
he might be coerced by a refusal of supplies, or
his advisers might be terrified by the prospect of
impeachment.. But there can be no reason for
apprehending that either party would enter on
a contest; when each would find its interest in
the maintenance of harmony; and the abuse of
the powers which each would constitutionally
possess, would cease-when the struggle for larger
powers became unnecessary. Nor can I conceive
that it would be found impossible or difficult to
conduct a Colonial Government with precisely
that limitation of the respective powers which
has been so long and so easily maintained in
Great Britain.

I know that it has been urged that the prin-
ciples, which are ploductlve of halmony and good
government in the raother country, are by no
means apphcable to a colonial dependency. It is
said that it is necessary that the admimstration
of a colony should be carried on by persons
nominated without any reference to the wishes of
its people; that they have to carry into effect
the policy, not of that people, but of the authorities
at home; and that a colony which should name
all its own administrative functionaries, would, in
fact, cease to be dependent. T admit that the
system which I propose would, in fact, place the



LORD DURBAM’S REPORT. 139

internal government of the colony in the hands
of the colonists themselves; and that we should
thus leave to them the execution of the laws, of
which we have long entrusted the making solely
. to ‘them. Perfectly aware of the value of our
eolonial possessions, and strongly impressed with
the necessity of maintaining our connexion with
them, I know not in what respect it/ can be desir-
able that we should interfere with their internal
legislation in matters which do not affect their
relations with the mother country. The matters,
which so concern us, are very few. The con- :
stitution of the form of government,~—the regula-
tion of foreign relations, and of trade with the
mother country, the other British Colonies, and
foreign nations,—and the disposal of the public
lands, are the only points on which the mother
. country requires a control. This control is now
sufficiently secured by the authority of the Im-
perial Legislature; by the protection which the
Colony derives from us against forelgn cnemies ;
by the beneficial terms which our laws secure to
its trade; and by its share of the reciprocal
benefits. which would be conferred by a wise
system of ‘colonization. A perfect subordination,
on the part of the Colony, en these pCu.uub, is
secured by the advantages which it finds in the
continuance of its connexion with the Empire. 1t
certainly is not strengthened, but greatly weak-
ened, by a vexatious interference on the part
of the Home Government, with the enactment
of laws for regulating the internal concerns of the
Colony, or in the selection of the persons en-
trusted with their execution. The colonists may
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not always know what laws are best for them, or
which of their countrymen are the fittest for con-
ducting their affairs; but, at least, they have a
gréater interest in coming to a right judgement on
these points, and will take greater pains to do so,
than those whose welfare is very remotely and
slightly affected by the good or bad legislation of
‘these portions of the Hmpire. If the colonists
make bad laws, and select improper persons to
conduct their affairs, they will generally be the
only, always the greatest, sufferers; and, like
the people of other countries, they must beat the
ills which they bring on them%elves until they
choose to apply the remedy. But it surely cannot
be the duty or the interest of Great Britain to
keep a most expensive military possession of
‘these Colonies, in order that a Governor or Secre-
tary of State may be able to confer colonial
appointments on one rather than another set of
persons in the Colonies.” For:this is really the
only question at issue. The slightest acquaint-
ance with these Colonies proves the fallacy of
the common notion, that any considerable amonnt
of patronage in them is distributed among
strangers from the mother country. Whatever
inconvenience a consequent frequency of changes
among the holders of office’ may produce, is a
necessary disadvantage of free government, which
will be amply compensated by the perpetual har-
mony which the system must produce between
the people and its rulers. - Nor do I fear that the
character of the public servants will, in any re-
spect, suffer from a more popular tenure of office.
For'l can conceive no system so calculated to fill
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important posts with inefficient persons as Fhe
present, in which public opinion is too little cons
sulted in the original appointment, and in which’
it is almost impossible to remove those who dis-
appoint the expectations of their usefulness,
without inflicting a kind of brand on their capacity
or integrity.
T am well aware that m‘my persons, both in, -
‘the Colonies and at home, view the system which
I recommend with considerable alarm, becduse
they distrust the ulterior views of those by whom
1t was originally proposed, and whom they suspect
of nrging its adoption, with the intent only of
enabling them more easﬂy to subvert monarchical
institutions, or assert the independence of the
Colony. I beheve, however, that the extent to
which these ulterior views exist, has been greatly”
overrated. - We must not take every rash expres-
sion of disappointment as an indication of a
settled aversion to the existing constitution ; and
my own observabtion convinces me, that the pres
dominant feeling of all the English population
. of the North American Colonies is that of devoted
attachment to the mother country. I believe
that neither the interests nor the feelings of the
people are incompatible with a Colonial Govern-
ment, wisely and popularly administered. The
proofs, which many, who are much dissatisfied
with the existing administration of the Govern-
ment, have given of their loyalty, are not to be
lenied or overlooked. The attachment constantly
xhibited by the people of these Provinces towards ,
1e British Crown and Empire has all the charac-
vistics: of a strong natlonal feeling. - They value .
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‘the institutions of their country, not merely
“Arom a sense of the practical advantages which
«they confer, but from sentiments of national
i pride ; and they uphold them the more, because
« they are accustomed to view them as marks of
© nationahby, which distinguish them from their
" Republican neighbours. 1 do not mean to affirm
that this is a feeling which no impolicy on the
part of the mother country will be unable to im-
pair; but I do most confidertly regard it as one
which may, if rightly appreciated, be made the
link of an enduring and advantageous connexion.
The British people of the North American Colonies
are a people on whom we may safely rely, and to
whom we must not grudge power. For it is not
to the individuals who have been loudest in de-
‘manding the change, that I propose to concede
the respbnsibility of the Colonial administration,
but to the people themselves. Nor can I conceive
that any people, or any considerable portion of a
people, will view with dissatisfaction a change
which would amount simply to this, that the
Crown would henceforth consult the wishes of the
people in the choice of its servants.

The important alberation in the policy of the
‘Colonial Government which I recommend, might
“be wholly or in great part effected for the present
by the unaided authority of the Crown; and 1
believe that the great mass of discontent in Upper
Canada, ‘which is not directly connected with
personal irritation, arising out of the incidents o
the late troubles, might be dispelled by an assw
ance that the government of the Colony show
. ‘henceforth be carried on in conformity with ¢
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views of the majority in the Assembly. But I
think that for the well-being of the Colonies, and
the security of the mother country, it is necessary
that such a change should be rendered more
permanent than a momentary sense of the existing
difficulties can ensure its being. I cannot believe
that persons in power in this country will be
restrained from the injudicious interference with
thé internal management of these Colonies, which

1. deprecate, while they remain the petty and
divided communities which they now are. The
public attention at home is distracted by the
various and sometimes contrary complaints of
these different contiguous Provinces. Hach now -
urges its demands at different times, and in some-~
what different forms, and the interests which
each individual complainant represents as in
peril, are too petty to attract the due attention
of the Empire. But if these important and ex-
tensive Colonies should speak with one voice, if
it were felt that every error of our colonial pohcy
must cause a common suffering and a common
discontent throughout the whole wide extent of
British America; those complaints weuld never
be provoked ; because no authonty would ven-
tute to run counter to the wishes of such a
community, . except on points absolutely in-
volving the few imperial interests, which it is
necessary to remove from the jurisdiction of
Colonial legislation.

" It is necessary that I should also recommend
what appears to me an esgential limitation on the
present powers of the representative bodies in
these Colonies. I consider good government not
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to be attainable while the present unrestricted
powers of voting public money, and of managing
the local expenditure of the community, are
lodged in the hands of an Assembly. As long as
a Tevenue iy raised, which leaves a large surplus
after the payment of the necessary expenses of
the civil Government, and as long as any member
of the Assembly may, without restriction, prepose
& vote of public money, so long will the Assembly
“retain in its hands the powers which it every-
where abuses, of misapplying that money. The
prerogative of the Crown, which is constantly
-exercised in Great Britain for the real protection
of the people, ought never to have been waived
in the Colonies; and if the rule of the Imperial
Parliament, that no money vote should be pro-
posed without the previous consent of the Crown,
were introduced into these Colonies, it might be
wisely employed in protecting the public interests.
now frequently sacrificed in that scramble for
local appropriations, which chiefly serves to give
an undue influence to particular individuals or
parbies. :

The establishmént of a_good system of muni-
cipal institutions throughout these Provinees is
a matter of vital importance. A general legisla-
ture, which manages the private business of every

. parish, in addition to the common business of the
. country, wields a power which no single body,
{however popular in its constitution, ought to
thave ; a power which must be destructive of any
constitutional balance. The. true principle of
limiting popular power is that apportionment of
it in many different depositaries which has been
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adopted in all the most free and stable States of
the Union. Instead of confiding the whole collec-
tion and distribution of all the revenues raised in
any country for all general and local purposes to
a single representative body, the.power. of local
assessment, and the application of the funds aris-
ing from it, should be entrusted t0 local manage-
menb Tt is in vain to expect that this” sacmﬁce
~of power will be voluntarily made by any repre-
sentative body. The est ment of municipal
institutions for the whole cou 'y should be made
a part of every. colonial constitution; and the
prerogative of the Crown should be constantly”
mterposed to check any encroachment on the
functions of the local bodies, until the people
should become alive, as most assuredly they almost
immediately would be, to the neces‘slty of pro-
tecting their local prlvﬂeges

The establishment of a sound and general system
for the management of the lands and the settle-
ment of the Colonies, is a necessary part of any
good and durable system of government. [In a
report contained in the Appendix to the present,

- the. plan which I 'recommend for this purpose
will be fully developed.] )
These general principles apply, however, only
to those changes in the system of government
which are required in order to rectify disorders
common to all the North American Colonies;
but they do not in any degree go to remove those
evilg in the present state of Lower Canada which
require the most immediate remedy. The fatal
feud of origin;, which is the cause of the most.
extensive mischief, would be aggravated at the
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present moment by any change, which should
give the majority more power than they have
hitherto possessed. A plan by which it is pro-
posed to ensure the tranquil government of Lower
Canada, must include in itself the means of put-
ting an end to the agitation of national disputes
in the legislature, by settling, at once and for
ever, the natlonal character of the Province. 1
entertain no doubts as to the national character
which must be given to Lower Canada ; it must
be that of the British Empire ; that of the majority
of the population of British America; that of
the great race which must, in the lapse of no
fong pcuod of time, be predominant over the
whole North American Continent. - Without effect-
ing the change so rapidly or so roughly as to shock
the feelings and trample on the welfare of the
existing generation, it must henceforth be the
first and steady purpose of the British Govern-
ment to establish an English population, with
Binglish laws and language, in this Province, and
to trust its government to none but a decidedly
English Legislature.

I

On these grounds, I believe that no permanen
or efficient remedy can be devised for the dis
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7 orders of Lower Canada, .except
rnment in that of one or
 Totiniding “Provinces s and as I am of opinion
that the full establishment of responsible govern-
‘ment can only be permanently secured by giving
these Colonies an increased importance in the
politics of the Empire, 1.6
means, of 13
“ two promlnent causes’
factory condition. -
Two kinds of

nt unsatls-

_proposed,—
¢ , the separate
‘1eg1slature of each’ Provmce would be preserved
in its present form, and retain almost all its pre-
sent attmbutes of internal leglsla,tlon the federal
" legislature exercising no power, save in those
matters of general concern, which may have
‘been expressly ceded to it by the constituent
Provinces. A legislative . ,umon would imply
a complete 1ncorpora.t10u “of “the " Provinces
included in it under ome legislature, exercising
universal and sole legislative . authority over
all ‘of them, in .exactly the same manner as
the Parliament legislates alone for the whole
of the British Isles.

On my first arrival 'n Canada, I was strongly
inclined to the proj "4 fedelal ‘union, and it
was_with such a plan'in v1ew" that T discussed a
general measure for the government of the Colonies,
with the deputatlons from the Lower vamces
and with various leading individuals and pubhc
bodies in both the Canadas. I-was.fully aware
-that it might .be objected that.a-federal union
would, in many cases, produce a weak and rather




148 THE DEADLOCK IN CANADA

cumbrous government; that a Colonial federa-

tion must have, in fact little legitimate authority
or business, the greater part of the ordinary func-
tions of a federation falling within the scope of
the imperial legislature and executive ; and that
the main inducement to federation, which is the
* necessity of conciliating the pretensions of inde-
pendent states to the maintenance of their own
sovereignty, could not exist in the case of Colonial
dependen01es liable to be moulded according to
““the pleasure of the supreme authority at home.
"% the course of the discussions which L have
mentioned, I became aware algo of great practical’
difficulties. in. any plan . of fed al, government,
particularly those that must
ment of the general revenues, which would 111”buch
a plan have to be again distributed among the
- Provinces. But I _had still more strongly im-
_pressed on me the great lxdvanmves of an united
GOVCI nmems a,n(l I Was o ,d by i

elevamto \f cs 111‘00 somethlnv like a
national thought that it would be
the’ tcndmcy of a fedem‘mon sanctioned and con-
solidated by a monarchical Government gradually
to become a complete legislative union; and that
thus, while conciliating the French of Lower
Canada, by leaving them the government of their
own Province and. their own inbernal legislation,
I might provide for the protection of British in-
terests by the general government, and for the
gradual transition of the Provinces mto an united
and -homogeneous commumty

ige in the manage-

[
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But the period-of-gradual tr

Past, n
In the”

E eling
g the " French population, I cannot doubt
that any power which they might possess would
be used against the policy and the very existence

of ‘any form of British government. I cannot
doubt that any French Assembly that shall again
meet in Lower Canada will use whatever power,

" be it:more or less limited, it may have, to obstruct
the Government, and undo whatever has been .
done by it. Time, and the honest co-operation :
of the: various parties, would be requlred to- aid
the actlon of a federal constltutmn ; and time
is not allowed .in the present. state of Lower
Canada, 0L 60- operatmn to be expected from
" a legislature, of which the. majority shall
‘represent. . its French inhabitants. I _ believe’
‘that tranqullhty can_ only be restored b
; sub]ectlncr the Plovmce to the
- of _an. Knglish majonity;, “and_that the only
aci could be that founcd by

) when once placed, by the
/ legltlmate course of events and the workmg of
“natural “causes, in_a minority, would abandon
el nationality. I do not mean .
that they would immediately give up their pre-
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sent animosities; or, instantly renounce the. hope
. of attaining their end by violent means. But the
experience OF the two Unions in the Bmtl%h Tsles
may teach us how effectually the strong arm of
\ a popular legiglature would compel the obedience
of the refractory population ; and the hopeless-
ness of success, would gradually subdue the exist~
| ing animosities, and 1ncline the French Canadian
A popummon to acqlilosce in their new state of poli-
tical existence. I .certainly should not like to
subject the French Canadians to the rule of the
udon‘mcal English mmorlty with which they have
{80 long been contending; but from a majority,
emanating from so much more extended a source,
T do not think they would have any oppression
or injustice to fear; and in this case, the far
greater part of the majority, never having been
brought into previous collision, would regard them
with no animosity that could warp their natural
sense of equlty The-erndowments of. the-Catholic
Churgh in Lower Canada, and th eexistence of all
its” present laws, until altered by the united
Legislature, might be secured by. stipulations
similar to those adopted in the Union be-
tween England and Scotland. I do . mot
think that the subsequent history of British
legislation need incline wus to believe, that
the nation which has a majority in a popular
legislature is likely to. use its power to tamper
very hastily with the laws of the people to
which it is united.
The union. of the two Provinces would secure.
to. Upper (Canada.the present. great. objects of its
desire. All disputes as to the division or amount

y
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of the revenue would cease. - The surplus revenue
of Lower Canada would supply the deficiency of
that part of the upper Province; and the Pro-
vince thus placed beyond the possibility of locally .
jobbing the surplus revenue, which it cannot
reduce, would, I think, gain as much by the
arrangement as the Province, which would thus
find a means of paying the interest of its debt.
Indeed it would be by no means unjust to place
this burthen on Lower Canada, inasmuch as the
great public works, for which the debt was con-
tracted, are as much the concern of one Province
as of the other. Nor is it to be supposed that,
whatever may have been the mismanagerent, in
which a great part of the debt originated, the
canals of Upper Canada will always be a source
of loss, instead of profit. The completion of the
projected and necessary line of public works would
‘be promoted by such an union. The.access to
the sea would be secured to Upper Canada. The
. saving of public money, which would be ensured

by the union of various establishments in ‘the
two  Provinces, would supply the means of
conducting the general Government on a more
efficient scale than it has yet been carried on.
And the responsibility of the executive would
be secured by the increased weight which the
representative body of the Umted Province
would bring to bear on the Imperial Government
and Legislature.

But.while I convince myself that. such desirable
nds, would be secured by the legislative union of
I Provmces, I am.inclined to_ .go. further
and inquire whether all these objects would not
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more surely be attained, by extending this legis-
lative union over all the British Provincesin North
Axerica; and whether the advantages which T
anmclpate for two of them, might not, and should '
not_in justice be extended oven. all,. Such an
union would at once decisively settle the question
lof races; it would enable all the Provinces to
©0- opelate for all common purposes; and, above
all, 1t would form a great and powerful people,
possessing the means of securing good and re-
sponsible government for itself, and which under
the protectlon of the British Fmpire, mmht in
some measure counterbalance the prepondemnt
and increasing influence of the United States on
the American continent. -I.do, net..anticipate
shat.a, Colonial: Legislature thus. strong and. thus
self-governing,. Would‘_yde to..abandon the. con—
nexion with..Great: Britain..On.the contrary, 1
believe that the practical rehe{ from undune inter-
ference, which would be the result of such a
cha,nge, would strengthen the present bond of
feelings and interests; and thab the connexion
would only become more durable and advan-
tageous, by having more of equality, of freedom,
and of loeal independence. ~But at any rate, our
first duty is to secure the well-being of our eolonial
countrymen ; and if in the hidden decrees of that
wisdom by which this world is ruled, it is written,
that these countries are not for ever to remain
portions of the Empire, we owe it to our honeouwr
to take good care that, when they separate from
us, they should not be the only countries on the
American continent in which. the Anglo-Saxen
race shall be found unfit to govern itself. pemim o
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ﬁ " I am,. in. fruthg.se.fax.Jrom. belwvuw that the

balance Wha,tever tendencles MBY.. NOW.. exist
towards.separation. . No. large. chmumty of free
and intelligent men wﬂl long I tented with
1t1 ! because it
‘ in'a posfmon of mfenonty
; , "The colonist of Great Britain
is lmked it'is true to a mighty Empire ; and the
glories of its h1story, the visible signs of its present
power, and the civilization of its people, are calcu-
lated to raise and gratify hig national pride. “But
he feels, also, that his link to that Empire is-one
of . remote dependence he catches but passing
and inadequate crhmpses of its power and pros-
perity ; he knows that in its government he and
his own countrymen have no voice. While his
neighbour on the other side of the frontier assumes
importance, from the notion that his vote exercises
some influence on the councils, and that he him-
self has some share in the onward progress of a
michty nation, the colonist feels the deadening
influence of the narrow and subordinate com-
munity to which he belongs. In his own, and in
the surrounding Colonies, he finds petty objects
occupying petty, statlonaly and divided societies ;
and 1t is only when the chances of an uncertain
and tardy communication bring intelligence of
what has passed a month before on the other
side of the Atlantic, that he is reminded of the
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Bmpire with which he is connected. -But the
influence of the United States surrounds bim on
every side, and is for ever present. It extends
itself as population augments and intercourse
increases; it penefrates every portion. of the
continent into which the restless spirit of American
speculation impels the settler or the trader; it
is felt in all the trangactions of commerce, from
the important opcratlons of the monetary system
down to the minor details of ordinary traffic; it
stamps, on all the habits and opinions - of ‘the
surrounding countries, the common characteristics
of the thoughts, feelings and customs of the
American people. Such is necessarily the influ-
ence which a great nation exercises on the small
cominunities which surround it. Its thoughts
_and manners subjugate them, even when nominally
* independent of its authority. If we wish to pre-
Tvent the extension of this influence, it can only
: be done.by.xaising up for the North American
2 colonish some na.tmnahty of his own;. by elevatmg
" these small and unimportant communities into
. a society having some.objects.of a national im-
portance 4 zmd,by thus giving their inhabitants
a country which they will be unwilling to. see
absorbed even into. one.more powerful.

While I believe that the establishment of a
comprehenswe system of Goyernment, and of an
effectual union. between the dlfferen’o Provinces,
would produce this iaportant effect on the general
feelings..of - their inhabitants, I am inclined to
attach very great importance to the influence
which it would have in giving greater scope and
satisfaction to the legitimate ambition of the most




LORD DURHAMWS REPORT 155

active and prominent persons to be found in
them. . As long as personal ambition is inherent
in human nature, and as long as the morality of
every free and civilized community encourages its
aspirations, it is one great business of a wise
Government to provide for its legitimate develop-
ment. If, as it is commonly asserted, the dis-
orders of these Colonies have, in great measure,
been fomented by the influence of designing and
ambitious individuals, this evil will best be
remedied by allowing such a scope for the desires
of ‘'such men as shall direct their ambition into
the. legitimate chance of furthering, and not of
_thwarting, their Government. By creating high
prizes in a general and responsible Government
we shall immediately afford the means of pacifying
the turbulent ambitions, and of employing in
worthy and noble occupations the talents which
now are only exerted to foment. disorder. We
must remove from these Colonies the cause to
which the sagacity of Adam Smith traced the
alienation of the Provinces which now form the
United States: we must provide some scope for
" what he calls ‘the importance’ of the leading
men in the Colony, beyond what he forcibly terms
the present petuy prizes of the paltry raffle of
-colonial faction” A . general. Legislative Union |
would elevate.and D'la.tlfy the. hopes ‘
aspiring men. .. They would mo-longer ook with
envy and wonder at the great arena. of the bor-
dering federation, but see the means of satisfying
every.legitimate: ambition in the high offices of the
Judicature and Hxecutive -Government. of their
own. Union,
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Nor would an union of the various Provinces be
less advantageous in ‘facilitating a co-operation
for various common purposes, of which the want
is ‘now very seriously felt. There is hardly a
department of the business of Government which
does -not require, or would not be bebter per-
formed, by being carried on under the superin-
tendenoe of a general Government ; aad when we
consider the political ‘and commercial interests
that are common to these Provinces, it appears
difficult to account for their having ever been
divided into separate governments, since they
have all been portions of the same Tmplre sub-
ject to the same Crown, governed by mearly the
same laws and cons’mtut]onal customs, inhabited,
with one exception, by the same race, contiguous
and immediately adjacent to each other, and
bounded along their whole frontier by the terri-
tories of the same powerful and rival State. It
would appear that every motive that has induced
the union of various Provineces into a single State,
exists for the consolidation of these Colonies under
a common legislature and executive. They have
the same common relation to the mother country ;
the same relation to foreign nations. When one
is at war, the others are at war; and the hos-

tilities that are caused by an attack on one, must -

serionsly compromise the welfare of the rest.
Thus the dispute between Great Britain and the
State of Maine, appears immediately to involve
the interests of none of these Colonies, except
- New Brunswick or Lower Canada, to-one of which
the territory claimed by us must belong But, if

a war were to commence on this ground, it is
i
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most’ probable that the American Government
would select Upper Canada as the most vulnerable,
or, at-any rate, as the ecasiest point of attack.

A dispute respecting the fisheries of Nova Scotia

would involve precisely the same consequences.
An union for common - defence. against foreign
eénemies. is the natural bond of connexion that
holds together the great communities of the
warld ;..and between no parts of any Kingdom
_or State is the necessity for such an union
more obvious than between the whole of these
Colonies;

Theirdnternal. relations-furnish. qulte -ag strong
motives-for.union.. The Post. Office is at the pre-
sent moment under the management of the same
Imperial “establishment. 1If, in compliance with
the reasonable demands of the Colonies, the
regulation of a matter so entirely of internal con-
cern, and the revenue derived from it, were placed
under the control of the Provincial Legislatures,
it would still be advisable that the management
of the Post Office throughout the whole of British

North. America should be conducted by one -

genoral establishment.. In the same way, so
great is the influence on the other Provinces of
the arrangements adopted with respect to the
disposal of public lands and colonization in any
one, that it is absolutely essential that this de-
partment of Government should be conducted
on one system, and by one authority. The neces-
sity .of common fiscal regulations is strongly felt
by all the Colonies; and a common custom-house
establishment would relieve them from the hin-
drances to their trade, caused by, the duties now

.
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levied on all commercial intercourse between
them. The monetary and banking system of all
is subject to the same influences, and onght to be
* regulated by the same laws. The establishment
of a common colonial currency is very generally
desired. ' Indeed, I know of no department of
Government that would not greatly gain, both
. in economy and efficiency, by being placed under
a common management. I should not propose,
- ab first, to alter the existing public establishments
of the different Provinces, because tlie necessary
changes had better be left to be made by the
united Government ; and the judicial establish-
‘roents should certainly not be disturbed until the
future-legislature shall provide for their re-con-
struction, on an uniform and permanent footing.
But even in the administration of justice, an
union would immediately supply a remedy for
one of the most serious wants under which all the
Provinces labour, by facilitating the formation
of a gencral appellate tribunal for all the North -
Amnerican Colonies.

But the interests which are already in commen
between all these Provinces are small in com-
parison with those which the consequences of such
an union might, and I think I may say assuredly
would, call into existence; and the great dis-
coveries of modern art, which have throughout
the world, and nowhere more than in America,
entirely altered the character and the channels
of communication between distant countries,
will bring all the North American Colonies into
constant and speedy intercourse with each other.
The success of the great experiment of steam

f
/
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navigation across the Atlantic opens a prospect
of a speedy communication with Europe, which
will materially affect the future state of all these
Provinces. In a Despatch “which arrived in
Canada after my departure, the Secretary of State
" informed me of thedetermination of your Majesty’s
Government to establish a steam communication
between Great Britain and Halifax; and in-
strueted me to turn my attention to the formation
~of a road between thab port and Quebec. It
! would, indeed, have given me sincere satisfaction,
“had I rémained i in the Province, to promote, by
“ahy meanhs in my power, 0 hlghly desirable an
object ; and the removal of the usual restrictions
on my authority as Governor-General, having
given me the means of effectually acting in con-
cert with the various Provincial Governments, I
might have been able to make some progress in
the work. But I cannot point out more strikingly
. the evils of the present want of a general govern-
ment for these Provinces, than by adverting to
the difficulty which would practically occur, under
the previous and present arrangements of both
Executive and Legislative authorities in the
" various Provinces, in attempting to carry such a
“plan into effect. For the various Colonies have
no more means of concerting such common works
with each other, than with the neighbouring
States of the Union, They stand to one another
in the position of foreign States, and of foreign
States without  diplomatic relations. The.
Governors may correspond with each other: the
Legislatures may ensct laws, carrying the com-
mon purposes into effect in their respective juris-
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dictions; but there is no means by which the
various details may speedily and satisfactorily be
settled with the concurrence of the different
parties. And, in this instance, it must be recol-
lected that the communication .and the final
“settlement would have to be made between, not
two, but several of the Provinces. The voad
would run through three of them; and Upper
Canada, into which it would not enter, would, in
fact, be more interested in the completion of such
a work than any even of the Provinces through
which it would pass. The Colonies, indeed, have
no common centre in which the arrangement could
‘be made, except in the Colonial Office at home ;
and the details of such a plan would have to be
discussed just where the interests of all parties
would have the least means of being fairly and
fully represented, and where the minute local
.knowled(rc necessary for such a matter would be
least likely to be found.

The completion of any batls[acbory communica-
tion between Halifax and Quebec, would, in fact,
produce relations between these Provinces, that
would render a general union absolutely necessary.
Several surveys have proved that a railroad would
be perfectly practicable the whole way. Indeed,
in North America, the expense and difficulty of
making a railroad, bears by no means the exces-
sive proportion to those of a common road that it
does in Kutope. 1t appears to be a general
opinion in the United States, that the severe snows
and frosts of that continent very slightly impede,
and do not prevent, the travellings on railroads ;
and if T am rightly informed, the Utica railroad,
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in the northern part of the State of New York, is
used throughout' the winter. If this opinion be
correet;, the formation of a railroad from Halifax
to Quebeo would entirely alter some of the dis-
tinguishing characteristics of the Canadas. In-
stead of being shut out from all direet intercourse
with- England during half the year; they would
possess a far more certain and speedy communica-
tion throughout the winter than they now possess
in summer. The passage from Ireland to Quebec
would be a matter of 10 or 12 days, and Halifax
would be the great port by whieh a large portion
of the trade, and all the conveyance of passengers
to the whole of British North America, would be
carried on. But. even supposing these brilliant
prospects. to be such as we could not reckon on
“seeing realized, I may assume that it -is not in-
i tended to make this road without a well-founded

" helief that it will become an important channel
of communication hetween the Upper and Lower
Provinees.  In either case, would not the main-
tenance of such a read, and the mode in which
the €overnment is administered in the different
Provinees, be matters of common interest to all ?
If the greéat natural chanuel of the St. Lawrence
ptves all the people who dwell in any part of its
basin such aw interest in the government of the
whoele as renders it wise to incorporate the two
Canadas, the artifieial work which would, in fact,
- supersede the lower part of the St. Lawxence as
the outlet of a great part of the Canadian trade,
and would make Halifax, in a great measure, an
- outport to Quebec, would surely in the same way

render it advisable that the incorperation should
213 €]
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be extended to Provinces through whlch such a
road would pass.

With respect to the two smaller Colonies of
Prince Edward’s Island and Newfoundland, I am
of opinion, that not only would most of the reasons
which I have given for an union of the others,
apply to them, but that their smallness 'makes-it
absolutely necessary, as the only means of secur- -
ing any proper attention to their interests, and
investing them with that consideration, the de-
ficiency of which they have so much reason to
lament in all' the disputes which yearly occur
between them and the citizens of the United
“States, with regard to the encroachments made
by the latter on their coasts and fisheries.

. The views on which I found my support of a
comprehenswe union have long been entertained
by many persons in these Colomes whose opinion
is entitled to the highest consideration. 1 cannot,
however, refrain from mentioning the sanction of
such views by one whose authority Your Majesty
will, I may venture to say, receive with the utmost
respect. Mr. . Sewell, the.late Chief Justice of
Quebec, laid before me an autograph letter ad-
i dressed to himself by Your Majesty’s illustrious
and lamented father, in which his Royal Highness
was pleased to express his approbation of a stmilar
plan then proposed by that gentleman. No one
better understood the mterests and character of
these Colonies than his Royal Highness'; and it
is with peculiar satisfaction, therefore, that I
submit to Your Majesty’s perusal the important.
document which contains his Royal Highness's
opinion in favour of such a scheme +—
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KeNSINGTON PALACE,
November 30, 1814.
My DEAR SEWELL,

1 have this dmy had the pleasure of receiving
your note of yesterday, with its interesting enclosure :
nothing can be hetter arranged than the whole thing
is, or more perfectly I cannot wish ; and, when I see
an opening, it is fully my intention to hint the matter
to Lord Bathurst, and put the paper into his hands,
without, however, telling him from whom I have it,
though T shall urge him to have some conversation
with you relative to it. Permit me, however, just to
ask you whether. it was not an overmght in you to
_ state that there are five Houses of Assembly in the
British Colonies in North America 2. for if I am not
under an error, there are siw, viz. Upper and Lower
Canada, Nova Seotia and New Brunswick, the Islands
of Prince Bdward and Cape Breton. Allow me also
to beg of you to put down the proportions in which
you think the thirty members of- the representative
Assembly ought to be furnished by each provinge ;
and, finally, to suggest whether you would not think
two "Lieutensnt Governors, with two Executive Coun-
cils, sufficient for the Executive Government of the
whole, viz. one for the two Canadas and one for Nova
Scotia and New Brunswick, comprehending the small -
dependencies of Cape Breton and Prince Edward’s
Island ; the former to reside at Montreal, and the
latter at whichever of the two situations may be
considered most centml for the two Provinees, whather
‘Annapoliz Royal or Windsor, But at all events,

should you even consider four Executive Governments
and four Executive Councils requisite, I presume there
cannot be a question of the expediency of compre-
hending the two small islands in the Gulf of St. Law-
rence with Nova Scotia.

Believe me ever to. remain, with the most friendly
regard,

My dear Sewell, yours faithfully,

Ebpwazrp,
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I know of but one difficulty in the way of such
an union ; and that arises from the disinclination
which some of the Lower Provinces might feel
to the tramsference of powers from their pzesent
Legislatures to that of the Union. - The objection
to this would arise principally, I imagine, from
their not liking to give up the immediate control
which they now have over the funds by which
their local expenditure is defrayed. I have given
such a view of the evils of this system, that I
cannot be expected to admit that an interference
with it would be an objection to my plan. I
think, however, that the Provinces would have a
right to complain,if these powers of local manage-
ment, and of distributing funds for local purposes,
were taken from Provincial Assemblies only to
be placed in the yet more objectionable hands of a
.general legislature. KEvery precaution should, in
my opinion, be taken to prevent such a power, by
any possibility, falling into the hands of the
Legislature of the Union. In order to prevent
tlmt T would prefer that the Provincial Assemblies
should be refained, with merely municipal powers.
But it would be far better, in point both of effi-
ciency and of economy, that this power. should be
entrusted to the municipal bodies of much smaller
districts; and the. formation of ‘such bodies
would, in my opinion, be an essential part of any
durable and complete Union.

_ With such views, I shounld without hesitation
recommend the immediate adoytmn of a general
legislative union of all the British Provinces in
North America, if the regular course of Govern-
ment were suspended or perilled in the Lower
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Provinces; and the necessity of the immediate
adoption of a plan. for their government, without
reference to them, a matter of urgency; or if it
were possible to delay the adoption of a measure
with respect to the Canadas until the project of
an union could have been referred. to the Legis-
latures of the Lower Provinces. But the state
of ‘the Lower Provinces, though it justifies the
proposal of an union, would not, I think, render
it'gracious, or even just, on the part of Parhamenf
to-carry it into effect without referring it for the
ample deliberation and consent of the people of
these -Colonies. Moreover, the state of the two
Canadas is such, that neither the feelings of the
parties. concerned nor the interests of the Crown
or the Colonies themselves will admit of a single
Session, or even of a large portion of a Session of
Parliament, being allowed to pass without a defi-
nite decision by the Imperial Legislature as to
the basis on which it purposes totfound the future
overnment of those Colonies.

" In existing circumstances, the conclusion to
which the foregoing cousiderations lead me, is
hat no time should be lost in proposing to Parlia-

tment a Bill for repealing the 31 Geo. 3.;. .
ng -the union of the Canadas und

; £

w’.%%e;}gBlll should .contaln - provisions by which
any or all of the other North American Colonies
may, on.the application of the Legislature, be,
with the consent of the two Canadas, or their
united - Legislature, admitted into the union on
such terms as may be agreed on between them.

Tl



166 'THE DEADLOCK IN CANADA

As the mere amalgamation of the Houses of
Assembly of the two Provinces would not be
advisable, or give at all a due share of representa-
tion to ea,ch a Parliamentary Commlssmn should
be .appomted for the purpose of forming the elec-
toral divisions and determining the number of
members to be returned on the principle of giving
representation, as near as may be, in proportion
to population. T am averse to every plan that has
been proposed for giving an equal number of
members to the two Provinces, in order to attain
the temporary end of out-numbering the French,
because I think the same object will be obtained
without any violation of the principles of repre-
sentation, and without any such appearance of
injustice in the scheme as would set public opinion,
both in England and America, strongly against it ;
and because when emwmtwn shall have increased

the Lnfrhsh populatwn in the Upper Province,
the adoption of such a principle would operate to
defeat the very purpose it is intended to serve.
It appears to me that any such electoral arrange-
mwent, founded on the present provincial dwmonb,
would tend to defeat the purposes of union, and
perpetuate the idea of disunion.

At the same time, in order to prevent the con-
fusion and danger likely to ensue from attempting
to have popular elections in districts recently the
seats of open rebellion, it will be advisable to give
the Governor a temporary power of suspending
by proclamation, stating specifically the grounds of
his determination, the writs of electoral districts
in which he may be of opinion that elections could
not safely take place.
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The same commission should form a plan of

local government by elective bodies subordinate
to the general legislature, and exercising s com-~ &
plete control over such local affairs as do not
come within the province of general legislation. -
The plan so framed should be made an Act of
‘the Imperial Parliament, s0 as to prevent the -
general legislature from encroaching on the powers
of the local bodies.
A general executive on an 1mpr0ved principle
should be established, together with a Supreme
Court. of Appeal;” for all the North American
Colonies, ' The other establishments and laws of
the two Colonies should be left unaltered, until
the Legislature of the Union should think.fit to
change them; and the security of the existing
endowments of the Catholic Church in Lower
Canada should be guaranteed by the Act.

The constitution of a second legislative body for
the United Legislature, involves questions of very
great difficulty. The present constitution of the
Legislative Councils of these Provinces has always
appeared fo me inconsistent with sound principles,
and little calculated to answer the purpose of
placing the effective check which I consider neces-
sary on the popular branch of the Legislature.
The analogy which some persons have attempted
to draw between the House of Lords and the
Legislative Councils seems to me erroncous. The
constitution of the House of Lords is consonant
with the frame of English society; and, as the
creation of a precisely stmilar body in such a state
of society as that of these Colonies is impossible,
it has always appeared to me most unwise to
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- attempt to supply its place by one which has no
point of resemblance to.it, except that of beinga
non-elective check on the elective branch of the
Legislature. The attempt to invest a few per-
sons, distinguished from their fellow-colonists
neither by birth nor. hereditary property, and
often only transiently connected with the country,
with su{;h a power, seems only calculated to en-
sure jealousy and bad feelings in the first instance,
and collision at last. I believe that when the
necessity of relying, in Lower Canada, on the
English character of the Legislative Council as a
check on the national prejudices of a French
Assembly ‘shall be removed by the Union, few
persons 1n the Colonies will be found disposed in
tavour of its present constitution. Indeed, the
very fact of union will complicate the difficulties
which have hitherto existed; because a satis-
factory choice of councillors would have to be
made with reference to the varied interests of «
much more numerous and extended: community.
It will be necessary, therefore, for the comple-
tion of any stable scheme of government, that
Parliament should revise the cons‘mtumon of. the
‘Logislative Council, and, by adoptmu every prac-
f“mmble means to give that imstitution such a
‘character as would enable it, by its tranguil and
safe, but effective,. working, to act as an useful
check on the popular branch of the Legislature,
“prevent a repetition of thoge collisions which
* have already caused such dangerous irritation.
The plan which I have framed for the manage-
ment of the public lands being intended to pro-
- mote the cornmon advantage of the Colonies and
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of :the mother .country, I therefore propose that.:
the entire administration of it should be confided
to an imperial authority.  The conclusive reasons.
which have induced me to recommend this course,

will:be found at length in the separate Report on.
the subject of Public Lands and Emigration...

- Allsthe reveénites -of sthe. Crown,  except. those
derwed from this source, should at once be given
up:to ithe United Lemslature, on the concession
ofuan adequate civil list.

g ility.to the United Leolslature of »

cured, by 1v1ng them. the same tenure. of ‘office:
and security of income as exist in England.

No money-votes:should be allowed to originate-
without ‘the: prevmus consent of the Crown. .

Intheosame Act should be contained a repeal:
of past provisions with respect to the« clergyre-.
serves,. and: the.:application: of the funds arising
from them..

. In-ordér to promote emigration: on:the:greatest:
possible:seale; and :with the most beneficial results:
tosall:concerned, I have elsewhere recommended :
a :system: of :measures which has::been expresslys

G*
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framed with that view, after full inquiry and
careful deliberation.. Those measures would not
subject either the colonies or the mother country
to any expense whatever. In conjunction with
the measures suggested for disposing of publie
lands, and remedying the evils occasioned by past
mlsmanawement in that department, they form. a
plan of colonization to which I attach the highest
importance. The objects, at least, with which
the plan has been formed, are to provulo large
funds for emigration, and for creating and im-
proving means of communication throughout the
provinces ; to guard emigrants of the labouring
class against the present risks of the passage; to
secure for all of them a comfortable resting-place,
and employment at good wages immediately on
their arrival; to encourage the investment of
surplas British capital in these colonies, by ren-
dering it as secure and as profitable as in the
United States; to promote the settlement of
wild lands and the general improvement of the
colonies; to add to the value of every man’s
property in land; to extend the demand for
British manufactured goods, and the means of
paying for them, in proportion to the amount of
emigration and the general increase of the colonial
people ; and to augment the colonial revenues in
the same degree.

When the details of the measure, with the par-
ticular reasons for each of them, are examined, the
means proposed will, I trust, be found as simple as
the ends are great ; nor have they been suggested
by any fanciful or merely speculative view of the
subject. They are founded on the facts given in
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evidence by practical men; on authentic informa-
tion, as to the wants and capabilities of the
colonles; on an examination of the ecircumstances
which occasion so high a degree of prosperity in
the neighbouring States ; on the efficient working
and remarkable results of improved methods of
colonization in other parts of the British Empire ;
in some measure on the deliberate proposals of a
Committee of the House of Commons ; “and, lastly,
on the favourable opinion of every irtelligent
person in the colonies whom I consulted with
respect to them. They involve, no doubt, a con-
siderable change of system, or rather the adoption
of a system where there has been none ; but this,.
considering the number and magnitude of past
errors, and, the present wretched economical state
“of the colonies, seems rather a recommendation
than an objection.” I do not flatter myself that
so much good can be accomplished without an
effort; bubt in this, as in other suggestions, I
have presumed that the Imperial Government and
Legiglature will appreciate the actual crisis in the
affairs. of these colonies, and will not shrink from
any exertion that may be necessary to preserve
them to the Empire.

By the-adoption of the varions measnves here
recommended, I venture to hope that the disorders
of these Colonies may be arrested, and their
future well-being and connexion with the British
Empire secured. Of the certain result of my sug-
gestions, 1 cannot, of course, speak with entire
conﬁdence because it seems almost too much to '
hope that evils of so long growth, and such ex-
tent, can be removed by the tardy application
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of even the boldest remedy ; and because I know
that as much depends upon the consistent vigour
. and prudence of those who may have to carry it
into effect, as on the soundness of the policy sug-
- gested. 'I‘he deep-rooted. evils of Lower Camdfl
‘ w111 require great firmness to remove them. The
disorders of Upper Canada, which appear to e -
to originate entirely in mere defécts of its con-
stitubional system, may, I believe, be removed:
by adopting a more sound and (’onsmtem mode
of administering the government.  We may de-
rive some confidence hom the recollection, that
very simple remedies yet remain to be resorted
“to for the first time. And.we.need.not. despair
of governing a. people who really have hitherto
‘very imperfectly known what 1t is to have a
Government.




é‘@g 2. LORD JOHN RUSSELL.TO .THE.RIGHT
~ HON. C. POULETT THOMSON

DowNING. STREET
Oot 11,.1839.

Siw, ‘
It appears from Sir George Arthur’s despatches -
that you may encounter much difficulty in sub-
duing . the excitement which prevails on the
,,q‘uestlon of what is called * Responsible Govern-
“apent.” - Lhave to.instruct you, however, to refuse
aﬂ\y explanatlon which may be construed to |
1mp1y ,an . acqiiescence . in . the Petmons -and
addresses upon this_subject. 1 cannot better
commence this despatch than by a reference to
the resolutions of both Houses of Parliament of

the 28th April and 9th May in the year 1837.
The assembly of Lower Canada having re-
peatedly pressed this point, her Majesty’s confi-
dential advisers at that period thought it necessary
not only to explain their views in the communica-
tions of the Secretary of State, but expressly
" called for the opinion of Parliament on the subject.
The Crown and the two houses of Lords and
Commons having thus decisively pronounced a
judgement upon the question, you will consider
yourself. precluded from entertaining any propo-
sition on the subject.

173 .
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It does not appear, indeed, that any very
definite meaning is generally agreed upon by those
who -call themselves the advocates of this prin-
ciple ; but ifs very vagueness is a source of delu-
gion, and if at all encouraged, would prove the
cause of embarrassment cl:l]d dantrer

The constitution of lingland, after long struggles
and alternate success, has settled. into a form of

government in which the  prerogative of the

srown is undisputed, but is never exercised with-
Qgt advice. Hence the exercise only is questioned,
and; however the use of the authority may be
condemned, the authority itself remains un-
touched. ‘ :

This is the practical solution of 4 great problem,
the result of a contest which from 1640 to 1690
shook the monarchy and disturbed the peace of
the country.

But if we seek to .apply.such a practice to a
colony, we shall at-once-find-ourselves at fault.
The power for which a minister is responsible in
England, is not his own power, but the power of
1he (;rown of which he is for the time the organ.
1t is obvious that the executive councillor of a
colony is In a situation totally different. The

p»'(':bvcrnor under whom he serves, receives his

; can the
}j‘lomadl» council be the advmels of the ‘Crown of
? ]]v1dent1y not,..for..the Crown has
other advisers, for the same functions,.and with
superior.authority.

It may happen, therefore, that.the.Governor
receives at one and the same time instructions
from the Queen, and-advice from his executive
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ouncil totally.at variance with each other. If
ie is to obey his instructions from England, the
parallel of constitutional refypon&bﬂlty entirely
dails ; if, on the other hand, he is to follow the
udvme of his council he 15 no ]onger a subordinate
!/ofﬁcer ‘but an 1ndependent sovereign.

There are some cases in which ’She force of these
objections is so manifest, that those who at first
made no distinction between the coustitution of
the United Kingdom, and that of the colonies,
admit their strength. 1 allude to the questions
- of foreign war and international relations, whether
of trade or diplomacy. It is now said that in-
ternal government is alone intended. But there
are some cases of internal government in which
the honour of the Crown or the faith of Parlia-
ment, or the safety of the state, are so seriously
involved, that it would not be possible for Her
Majesty to delegate her authority to a ministry
in a colony.

I will put for illustration some of the cases which
have occurred in that very province where the
-petition for a responsible executive first arose—I
mean Lower Canada.

. During the time when a large majority of the
Assembly of Lower Canada followed M. Papineau
as their leader, 1t was obviously the aim of that
gentleman to discourage all who did their duty
to the Crown within the province, and to deter
all who should resort to Canada with British
habits and feelings from without. I need not say
that it would have been impossible for any minister
to support, in the Parliament of the United
Kingdom, the measures which a ministry, headed
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by -M.:Papineau, waquld have. imposed; upon,the
. Governor of Lower Canada. :—British - officers
. punished, fordoing their duty ; British emigrants
-defrauded of their.property; British roerchants
s discouraged in their lawful pursuits, would-haye
loudly appealed, o Parliament against. the. Cana-
cdiangminigtry-and would have, demanded protec-

,Let us,.suppose the Assembly -as:then consti-
Jguted cto have been .sitting when Sir John Col-
horne, suspended. fwo. of the judges. “Would any
~counciller, pogsessing - the confidence  of the ‘As-
sembly, have made himself regponsible. for.guch
can act? - And,yet the very.safety ol the provinge
.depended. on its adoption. * Nay, the, very, orders
of which your Excellency is yourself the bearer
respecting Messrs. Bedard and Panet, would, never
.be adopted or put in execution by a minisbr Y
depending, for exigtence.on a majority led by M.
Papineau.

Nor. can any one. take upon himself to say that
.such cases will ,not again oceur.  The principle
.onee .sancbioned, no one can say how soon .its
application might be dangerous, or ‘even  dis-
_shonourable, Whlle all will agree that to recall the
‘power thus conceded would be impossible.

., While 1 thus. see 1nbupemble objections to-the
adoptlon of ;the principle as.it has been stated, I
_see, liftle, or none to the practical views of colonial
1’, government recommended by Lord Durham, as, I
understand. them. The Queen’s government:have
o.desire to .‘ghwar_t‘the,representative assemblies
¢, 0of British North America in their measures . of
».reform and improvement. They have no wish-to

s
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In reéélvmg the »een‘s commands
thereforp to -protest against any -declaration at
‘varignce ‘with thevhonour of the Crown, .and the

.unity of ithe ;.empire, -1 am -at -;the;s,ame"aime in-

-structed:to announce her Majesty’s.gracious inten-
tion.bo:look to the affectionate attaehment of ‘her
people in North America, as the best secutity for
permanent,.dominion. It 18 -necessazry for this .
-purpose that no .official misconduct should ‘be
screened by, her Majesty’s. representative in the
provinces:; and that no private interests sshould

‘be allowed to compete with the general good.

Your Excellency is fully .in possesswn of the
pnnmples which have guided her Ma] esty’s advisers.
on this subject; -and you must be aware that:
thele 1s no surer way of earning the approbatmn::
een, than by mamta ning the. _harmony
e executive, w1th the levls]atlve horifies. ©

“While T have thus cautioned you against any’
declaration from which dangerous consequences
might hereafter flow, and mstluoted you as to the
Ueneral line of your conduct it may be said that
I have not drawn any spemﬁc Tline beyond which
the power.of.the. Governor on the one hand, and
the privileges of the Assembly on the other, ought
‘not to extend.  But this must be the case in any




178 THE DEADLOCK IN CANADA

ixed government. Kvery poht]cal constittion

in hlGh different bodies share the supreme power, |

is' only enabled to exist by the forbearance of *
thoge among whom this power is distributed. In
this respect “the example of ]&nﬂland may well be
imitated. The sovereign using the prerogative
of the Crown to the utmost ew:tent, and the House
of Commons exerting its powet of the purse, to
«carry all its resolutions into immediate effect,
-would produce confugion in the eountry in less
than a twelvemonth. Bo in a colony: the
Governor, thwarting every legitimate proposition
-of the Assembly ; and the Assembly continually
recurring to its power of refusing supplies, can
but disturb all political relations, embarrass trade,
and retard the _prosperity of the people. Kach
must, exercise a wise modemmon .The Governor
must only oppose the wishes of the Assembly
where the honour of the Crown, or the interests of
the empireare deeply concerned ; and the Assembly
‘. myst be ready to modify some of its measures for
the sake of harmony, and from a reverent attach-

ment to the authority of Great Britain.
I have, etc.,
J. Russerr.
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4’% THE EARL OF ELGIN AND KINCARDINE
TO EARL GREY

GOVERNMENT HoUs®E, MoNTREAL,
Apml 30 1849

I REGRET to state that notmg, attended with
s0mE consequences much o be regret‘ced though
happily with no injury to life, or, except in one
instance, to person, has taken place in the city
of Montreal during the last, few days. 1 hasten
to furnish your Lordship with an account of what
has actually occurred, lest you should be misled
by exaggerated reports conveyed through  the
nited States.

2. In consequence of the unexpected arrival of
vessels with merchandize at the Port of Quebec,
it ‘became necessary for me to proceed, on a short
notice, to Parliament, on Wednesday last, in
order to give the Roya,l Assent to a Customs Bill
which had that day passed the Legislative Council ;
and I considered that, as this neae.qm‘rv had arisen,
it would not be expedient to keep the public mind
in suspense by omitting to dispose, at the same
time, of the other Acts in which the two branches
of the local Parliament had at an earlier period
of the session concurred, and which still awalted

Z—-my decision. Among these was the Act to pro-
vide for the mdemmﬁ,gatlon ~of parfies Tn Lower
vanada whose property was destroyed during the

179
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Rebellion in 1837 and 1838, with respect to which,
as your Lordship is aware, much excitement h'xs
nhappily been stirred.

‘3. L herewith ‘enclose, for your Lordship’s
perusal, a printed copy of the Act in question,
and 1 shall not fail by the first mail to furnish you
with full information respecting its character and
objects, the circumstances which Jled to its intro-
duction, and the grounds on which I resolved,
after much reflecti()1'x,, to sanction it. No money
can be paid under it as indemnity for a consider-
able period, so that her Majesty’s power of dis-
allowance can be exercised with effect, should her
Majesty be so advised, notwithstanding the course
which I have taken. As I am writing this Dis-
patch in haste, with a view to its transmission by
way of New York, T shall confine myself for the
present to a staterent of the proceedings by which
the peace of the city has been disturbed.

4. In order, however, to render this narrative
intelligible, T must premise that for some i
past the House of Assembly, as at present consbi-
tuted, has been the object of hitter denunciation,
and not infrequently of reckless menace, on the
part of a certain portion of tHe Préss of the pro-
vince, and more especially of ‘that of Montreal.
Your Lordship will probably recollect that the
body in question is the product of a general elec-
tion which took place about 18 moriths ago, under
the auspices of the political party now in opposi-

. tion, and after a dissolution, to whick I had re-
course on their advice, for the purpose of streng-
thening them in their position as a Government.
The result of this measure was in the last degree
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unfavourable fo those who had recommended it}
not, however, so-much so in Lower Canada, where
- the complexion of the representation was little
aﬂ?ected. by the dissolution, as in the Upper Pro-
vinee, where several constituencies, among which
were some of the most populous, rejected Conserva—
tive in favour of Liberal candidates. Ona question
of confidence raised. at the commencement of the
session, immediately after the general election,
the Administration was defeated by a majority
of more than two to one, and a change of Govern-
ment;, as a matter of course, ensued.

5. This alteration in the political complexion
of the Assembly, and the change of Government
congequent . upon i, were therefore clearly and
distinctly traceable to a revulsion of sentiment
in the British constituencies of Upper Canada.
In Lower Canada nothing had occurred. to account
for either. This cncums’oance has, however, failed
to secure for the deeisions of the popular repre-
sentative body either forbearance or respect from
a certain section of those who profess to be em-
phatieally the supporters of DBritish interests.
To denounce the Parliament as French in its
composition, and the Government as subject to
French influences, has been their constant objeect,
and the wildest doctrines have beeh broached
with respect to the right which belongs to a British
minority of redressing by violence any indignity
to which it may be subjected from such & source.
I bave now before me an article that appeared in
one of the principal English newspapers of Mont-
real at a very early period of the session, of which
' I transcribe the coneluding paragraph, as illustra-
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tive of the temper and language in which, even at
that time, and before the public mind had been
excited by the discugsion of the Rebellion Losses
Bill, a portion of the press ventured to criticize
the proceedings of the local Parliament. The
article treats of a measure affecting the townships,
to which, T believe, no great objection was raised
in J.’<m1411.ament. IL teunimtes, however, In the
words—

We . are very glad of it—the sooner the cloven foot
is made visible the better : the obvious intention of
that majority, composed of Frenchmen, aided by
sraitorous British Canadians, is to force French insti-

- tutions still further upon the British minority in Lower
Canada. The intention is obvious, as we said, and we
are glad that it is openly shown. We trust that the
party of the Government will succeed in every one of
their obnoxious measures. When French tyranny
becomes msupportable we shall find our Cromwell.
Sheffield, in the olden times, used to be famous for its
keen and well- tempered whlttles well, they make
bayonets there now, just as sharp and ]ust as well-
tempered. When we_can stand tyrenny no longer, it
wnll bo seen, syheLh.ex,ggod “bayonets in. Saxon hands

ma;o by,

6. To persons accustomed to the working of
constitutional government in well-ordered -com-
munities, it may seem incredible that such lan-
guage should be employed by the organs of any
respectable party in reference to a body compris-
ing the ireely-chosen representatives of a con-
stituency, formed on_a most popular basis; but
the cause of the anomaly is apparent enough to
all who are acquainted with the history of Canada.
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For a series of years the popular representative
body and the Executive supported by the Legis-
2 lative Council were, in the Lower Province
especially, in a. condition of almost constant
antagonism. To revile the one was the surest
" test of patriotism; to denounce the other, of
loyalty. In a society singularly democratic in its
structure, where diversities of race supplied special
elements of confusion, and where consequently it
was most important that constituted aunthority
should be respected, the moral influence of law
and Government was enfeebled by the existence
of perpetual strife between the powers that ought
to have afforded to each other a mutual support.
. No state of affairs could be imagined less favour-
able to the extinction of natwnal animosities, and
to the firm establishment of the gentle and be-
nignant control of those liberal institutions which
it is England’s pride and privilege to bestow upon
her children. ,
7. 1 am not without hope that a steady adher-
* ence _to the principles of constitutional Govern-
imgﬂgjﬂ,_ﬂ and the contmuance of harmonyﬂ betw

+ fead in process of timr tlme to the correctlon of these
evils ; meanwhile, however, I must ascribe mainly
to the cause which I have assigned the tone of
.arrogant defiance with which the resolutions, not
of the Government only, but also of the Parlia-
ment, are treated by parties who happen for the
~ moment to be unable to make their views prevail
with either, and the acts of violence to which this
inflammatory language has in the present instance

led.
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8. That ~many. persons - conscientiously : disap-
prove of the. measure -respecting vebellion losses
i Lower Canada which: has been introduced by
the: Government, and which the local Parliament
bas passed by large majorities, and that in the:
minds of others it stirs national antipathies and,
recollections of former conflicts, which designing
politiclans seek. to improve to their own solfish
ends, cannot, I:fear, be doubted. It ig therefore:
om.phamcml}.y a. measure which should have been
approached with calmness and caution, by all at
least who are not divectly-interested in the issue.
Unfortunately, however, this has been by no
means the case. Not on]y have appeals to passion:
of .the most reckless description- proceeded  from
“the local press, but they have received encourage-
ment from quarters from which they had little
right to look forit.. Passagessuch as the: follow-
ing, in which a.London:journal. of inflience treats
of the British popu]atlon as aflected by the mea-
sure in.question +—

They are tolerably able: to itake care of thomselves,
and we very much: misconstrue. the tone. adopted: by
the English press and English publi¢.in. the.province
if they do not find some means of resisting the heavy
blow - and great dlsooumgement which isaimed at
themy.

are read with avidity, and construed to mean that
sympathywill beextended from influential quarters
at home-to those whosseek: to: annul the obnoxious
decision of :the local Liegislature, whatever be:the
means to which they:resert for:the attainment of
that end.
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9 The. scenes by which the city of Montreal
has béen lately disgraced, are the natural fruits
of an:agitation. of this character operating on a
‘people of excitable temper, who have been taught
to believe that a race which they despise, and
over which they have been wont to exercise
dominion, has obtained through the operation of
a constitutional system an authority which i
could not otherwise have acquired. Hence, more
cespecially, their vehement indignation against me
personally, and the conviction, in many cases 1
doubt not perfectly sincere, that I have been
guilty of a serious dereliction of duty. because 1
have not, as my predecessors have often ‘done
before me, consented to place myself in the front
of an agitation to counteract the policy of Parlia-
ment. The nature of the constitutional doctrines
which practically obtain in this section -of the
community, is curiously exemplified by the fact,
that it is not the passage of the Bill by an over-
whelming majority of the representatives of the
people, or the acquiescence of the Council, but
the consent of the Governor which furnishes the
pretext for an exhibition of popular violence.

-10. When I left the House of Parliament after
giving the Royal Assent to several Bills, to which
I'have referred, I was received with mingled cheers
and hootings by a crowd by no means numerous
which surrounded the entrance to the building.
A gmall knot of individuals consisting, it has
since been ascertained, of persons of a respectable
clags 1n society pelted the caffiage with missiles

vhich they must have brought with them for the
urpose. - Within an hour after this occurrence,
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a notice, of which I enclose a copy, issued from
one of the newspaper offices, calling a meeting in
the open air. At the meetmg 1nﬁammatory
speeches were made.” Un a sudden, whether under
the effect of momentary excitement, or in pursu-
ance of a plan arranged beforehamd the mob
proceeded to the House of Parlisment where the
members were still sitting, and breaking the win-
dows set fire to the building and burned it to the
¢ground By this wanton_act public properby of
iconsuflemble value,including twoexcellent libraries,
has been utterlv destroyed ~ Having achieved
their object the crowd dispersed, apparently
satisfied with what they had done. The members
were permitted to retire unmolested and no resist-
ance was offered to the military who appeared
on the ground after a brief interval, to restore
order, and aid in extinguishing the flames. During
the two following days a good deal of excitement
prevailed in the streets, “and gome further acts
of incendiarism were perpetrated.  Since then the
military force has been increased, and the leaders
of the disaffected, party have shown disposition
to vrestrain their followers, and to direct their !
energies towards the more constitutional object of - !
petltlomnﬂr the Queen for my recall, and the dis-
allowance of the obnoxious Bill. The proceedings
of the House of Assembly will also tend to awe
the turbulent. I trust, therefore, that the peace
of the city will not be again disturbed. The
newspapers which I enclose contain full, and I
believe pretty accurate, accounts of all that has
occurred since Wednesday last.

11. The ministry are blamed for not having

~
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made adequate provision against these disasters;
that they by no means expected that the hostility
to the Rebellion Losses Bill would have displayed
itself in the oufrages which have been perpetrated
during the last few weeks is certain. Perhaps
sufficient attention was not paid by them to the
menaces of the -opposition press. It must be
admitted, however, that their position was one
of considerable difficulty. - The civil force of Mon-
treal—a city containing about 50,000 inhabitants
of different races, with secret societies and other
agencies of mischief in constant activity—con-
sists of two policemen under the authority of the
Gtoverpment, and seventy appointed by the Cor-
poration. To oppose, therefore, effectual resis-
tance to any considerable mob, recourse must be
had in all cases either to the-military or to a force
of civilians enrolled for the occasion. Grave
objections, however, presented themselves in the
present instance to the adoption of either of these
courses until the disposition to tumult on the
part of the populace unhappily manifested itself
In' overt acts. More especially was it of impor-
tance to avoid any measure which might have
had a tendency to produce a collision between
parties on a ‘question on which their feelings
were s0 strongly excited. The result of the
course pursued is, that there has been no blood-
shed, and, except in the case of some of the
ministers themselves, no destruction of private
property.

12. The proceedings in the Assembly have been

important. I enclose the copy of an address.

which has been voted to me by a majority of 36



188 THE DEADLOCK IN CANADA

to 16, expressive of abhorrence at the outrages
whick have taken place in the city of Montreal,
of loyalty to the Queen, and approval of my just
and impartial administration of the Government
with my late as well as my present advisers.

Some of the opposition approve of the course
which I have taken with respect to the Rebellion’
Losses Bill, as appears from the speeches of
Messrs. Wilson and Galt, of which reports are
given in the newspapers which T enclose. Mr.

Wilson is an influential member of the Upper
Canada congervative party, and Mr. Galt’s views
ate the more important, because he has been
returned to Parliament only a few days ago by a
Lower Canadian constituency which comprises a
large British population. Generally, however, as
the amendments they have moved to the address
show, they desire to avoid committing themselves
on this point. The votes against the Adch 088 MAY
be thus classed : Sir A, M'Nab and his party ;
my late ministers and their party; and M.

Papineau. The first acts with perfect consistency
in voting as he has done on this question; for he
has always contended that governmeént conducted
on British principles is unsuited to Canada. The
course of the second class is less intelligible ; for,
until the day on which they resigned their offices
into my hands, they uniformly expressed approval
of the principles on which my conduct as Governor-
General was guided ; and these, as your Lordship
well knows, have undergone no change with' the
change of administration. Mr. Papineau’s vote
conveys a useful lesson which will not, I trust, be
lost on persons who had been induced to believe
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that the persecution of which I am:now the object
is really attributable to my having shown undue
lenity to those who were led by him into rebel-
lion.
13. I have now furnished your Lordship with
as- clear- a statement of these important occur-
rences as 1 can give, and I can conclude by assur-
ing-you that the city is perfectly tranquil, and
that there is no present likelihood of a renewal of
disturbances. A few days will show what echo
the proceedings of the violent party awaken in
Upper Canada, and to what extent they are fol-
lowed by reaction. Meanwhile it is my firm con-
viction that if this dictation be submitted to, the
'} government of this province by cong’g_gﬁ%wnal

means will be impossible, and that the struggle
between overbearing minorities, backed by force,
and majorities res’cmg on legality and established
forms, which has so long proved the bane of
Canada, driving capital from the province, and
producing a state of chronic discontent, will be
perpetuated. At the same fime, I think that if
T am unable to fecover that position of dignified
nentrality between econtending p;,;mw wﬁzh it
" has been my unremitfing study to maintain, and
from which I would appear to have been for the
moment driven—not, as I firmly believe, through
any fault of my own, but by the unreasoning
violence of faction—it may be a question with
our Lordship whether it would not be for the
nterests of her Majesty’s service that I should
e removed from my high office to make way for
ne who should not indeed hold views at variance
with mine with respect to the duties of a consti-

.
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tutiopal Goyernor, but who should have the ad-

vantage of being personally unobnoxious to any

! section of her Ma]esty s subjects within the pro-
’ f vince.

I have, etc.
ErcIN.



¥, EARL GREY TO THE EARL OF ELGIN
: AND KINCARDINE

DowNING STREET,
< May 18, 1849.
My Lorp, :
I have recelved and laid before the Queen, your
- Lordship’s despatch of the 30th of April giving an
account of the scenes by which the City of Montreal
- has been disgraced, and in the course of which the
building occupied by the provincial parliament
has been destroyed by fire.
. T am commanded by her Majesty to inform
. your Lordship that, while she has received with
very greab concern, the intelligence of these de-
plorable events, they have not 1mpa1red the con-
- fidence which her Majesty has hitherto felt in
your ability and judgement, and that she continnes
to regard your administration of the affairs of the
province.as, meriting. her entire approbation.
Upon the act of the provincial Parliament,
which has afforded a pretext for the outrages
which have been. committed, it is the duty “of
her Majesty’s servants to reserve their judgement
until we shall be in possession of the full informa-
tion which you lead me to expect as to its character
and objects: bub, whatever may be the view
which may be taken of the merits of that measure,
there can be but one opinion as to the guilt of

191
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those who in resistance to a law, constltutlon(ﬂly

passed by the provincial legislatuve, have had =
recourse to violence of so dIS“’I aceful a character,

or as to the very serious 1e$>pon<nb1hﬁy incurred by
all who have, even by the imprudence of their
language, assisted in producing the excitement
which has led to such Jamentable results. Her
Majesty’s servants entirely concur with your
Lordship, as to the consequences which must follow
from submitting to the kind of dictation by which
1t hasg been attempﬁed on thig occasion to overrule.
the decision of the legally constituted authorities
of the province, and they coufidently rely wpon
your firmness, supported, as I trust you will be,
by the Parliament and the great majorvity of the
people of Canada, to enforce for the future obedi-
ence to the law, and to compel those who may
disapprove of the measures either of the legisla-
tive or of the executive éovelmnbnt of the pro-
vince to confine their opposition within legal and
constmutxoml limits. -

1 appreciate the motives which have induced
your Lordship to offer the suggestion with which
your despatch concludes, but I should most
earnestly deprecate the change it contemplates
in the government of Capada. Yowr Lordship’s
relinquishment of that office, which under any
circumstances would be a most serious loss to
her Majesty’s service and to the province, could
not fail, in the present state of affairs, to be most
injurious to the public welfare, from the encourage-
ment which it would give to those who have been
concerned in the violent and illegal opposition
which has been offered to your govermment. . I
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also feel no.doubt that, when the present excite-
ment shall have subs1ded you. will succeed in
regaining that position of ° dlgmﬁed neutrality’
becoming your office which, as you justly observe,
it has hitherto been your study t0.maintain, and
~ from which even those who are at present mosb
opposed to-you will on reflection perceive that
~ you have been driven by no fault on your part
but by their own unreasoning violence.

Relying therefore upon your devotion to the
interests of Canada, I feel assured that you will.
not be induced by the unforfunate occurrences
which have taken place to refire from the high
oﬂiee which the  Queen has been, pleased to en-
~ trust to you, and which, from the value she puts

upon your past services, it is her Majesty’ 8 anxious
wish that you.should retain.

I have, etc.,
GREY.
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1. REPORT OF COMMITTEE FOR TRADE
AND PLANTATIONS OF PRIVY COUNCIL
ON PROPOSED AUSTRALIAN CONSTI-'
TUTION

(’o Wn a-féa m:-'

Daied..May.1,.1849. } it

But in sanctioning that departure® from the
general type or model of the earlier colonial Con-
stitutions, 1t has been the practice of Parliamens
_ to recogmze the ancient principle, and to record
the purpose of resuming the former constitutional
practice so soon as the causes should have ceased
to operate, which in each particular case had for-
bidden the immediate observance of it. Nor. has
the pledge thus repeatedly given been forgotten.
It has been redeemed in New South Wales, e\cept
so far as zelates to the combination which has
taken place there of the Council and Assembly
into one Legislative House or Chamber. It has
been redeemed with regard to New Zealand,
although peculiar circumstances have required a
temporary postponemeht of the operation in that

1 hamely., .the creation__ of nominee Legislative
Councile-in-place-of elective Assernblids,
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, Colony of the Act pdssed by Parliament for estab-
lishing in it a Representatwe Legislature.

We are of opinion that the time has not yet
arrived for conferring the franchise on the Colonists
of Western Australia, because they are unable to
fulfil the condition' on which alone, it appears to
us, such a grant ()urrht to be made ; the condition,
that is, of sustmnmy the expense of their own
Civil Government, by means of the local revenue,
which would be placed under the direction and
control of their representatives. Whenever the
Settlers in Western Australia shall be willing and
able to perform this condition, they ought, we
apprehend, to be admitted to the full enjoyment
of the corresponding franchises, but not till
then.

The...Colonies. of. South Australia and Van
Diemen’s Land, being on the other hand at once
willing and able to provide by local resources for
the pubhc expenditure of each or at least for so
much of that expenditure as is incurred with a
“view to colonial and local objects, the time has
gn our judgement.arrived when.Parliament may
properly be recommended to institute in each of
these ‘Colonies. a legislature, in. which the repre-
sentatives-of the people at large shall enjoy and
exereise- their-constitutional authority.

In submitting to your Majesty this advice, we
are only repeating an opinion so familiar and so
generally adopted by all persons conversant with
the Government of the British Colonies, that it
would seem superfluous to support it by argu-
ment or explanation. The«introduction, of this
constitutional-prineiple«into..every dependency

e
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of the.British Crown is a. general rule. sanctioned
by.a common.and.clear assent. . The exception to
that rule arises only when it can be ‘shown that
the observance of it will induce evils still more
considerable than those which it would obviate

. and -correct.  We are aware of no reason for

apprehending that such a preponderance. of evil
would follow on the introduction of such a change
in Bouth Australia and Van Diemen’s Land. The
contrary anticipation appears to be entertained
by all these who possess the best means and the
greatest powers of foreseeing the probable results
of such a measure. We therefore recommend
that, during the present session of Parliament, a
Bill shall be introduced for securing to the repre-

- sentatives of the people of South Australia and
Van Diemen’s Land respectively, their due share

" in the legislation of each of those Colonies.

We apprehend however that it would be found
highly inconvenient to consider the question as it
regards. those two settlements, without at the
same time adverting to the effects with which such
a change in them must be followed in the whole

“range of the Australian Colonies.

New Holland i 1s at present divided between the
three Governments of New South Wales, South
Australia, and Western Australia. The most
cursory inspection of the maps and charts of those
regions will sufficiently show, that as they shall
become more populous and more extensively
settled, it will be necessary to divide them into a
greater number of distinct Colonies. But, con-

" fining our immediate attention to the gase of

New. South-Wales, we.observe. that_the cities of



200 AUSTRALASIAN GOVERNMENT

Sydney-andof Melbourne, lying at a great dis-
tance from each other, form the’ respcctlve capitals
of districts of great extent separated from each
other by diversities of ohmate and by some corre-
sponding differences -in their natural resources,
and in the agricultural and commercial pursuits
followed in each of them. The inhabitants.of the
sopthern.digtricts.have long.and earnestly solicited
that - Melbourne..should - be made the seat and
centre of a.Colonial Government. separated from
that of . Sydney; and so decided has this wish
become of late, that on the recent general election
of members of the Legislature of New South
Wales collectively, the inhabitants of the southern
district have virtually and in effect refused to
make any such choice. The reluctance which
was ab first, so naturally entertained at Sydney
to the proposed innovation, appears to have
gradually but effectually yielded to the progress
of ]mowledwe and veagoning on the subject. - The
Governor and. the Execu‘nve Council; the existing
Legislature, and, as we believe, the great body
of the Colonists, now favour the contemplated
division of their extensive territory into a northern
and a southern Colony.

Nor is it surprising that such should have been
the ultimate conclugion of such a debate.  The
inhabitants of countries recently and imperfectly
settled are exposed to few greater social evils
than that of the remoteness of the seat of Govern-
ment from large bodies of the settlers. The effect
is virtually to disfranchise & large proportion, if
‘not a majority, of the Colonists, by excluding
them from any share in the management of public:
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affaivs, and in the inspection and control of the
conduet. of their rulers., In such circumstances
the inconveniences of the centralization of all
the powers of Government are. experienced n .
their utmost force. The population of the dis-
triets most. distant from the metropolis are com-
pelled to. emtrust the representation of their
pesons: and the cave of their local interests to
settled vesidents at that metropolis, who possess
but. a wvery slight knowledge of their constituents
and a faint sympathy with their peculiar pursuits
and wants. ‘
- We-propose.therefore. that.. Parliament. .should
be: -recommended:. to-.authorize. .the. division, of
the -existing Colony-of New: South-Wales: into &
. noxthern-and a southern-Province...Sydney would
. be .the-capital of the northern.division, which
- would retain the present name of New South
“Wales. Melbourne would be the capital of the

outhern. division, on.which we would humbly
‘' advise that your Majesty should be graciously
" pleased to confer the name.of Victoria. . . .

The line of demarcation between New South
Wales and Victeria would coincide with the exist-
ing boundary between the two districts into which
for certain purposes the Colony is already divided.
It would commence at Cape How, pursue a
straight line to the nearest source of the river
Muzrray, and follow the course of that river as far
as the boundary which now divides New South
Wales from South Australia,

In each. of the two propesed provinees of New
South Wales and Victoria we_ apprehend that
provision ought now to be made by Parliament
H*
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1) for creating a Legislature, in which the representa-
’;tlves of the people should exercise their Consti-

tutional authority and influence. We do not
" advise that resort should be had for these purposes
to the ancient and unaided prerogatives of your
Majesty’s Crown, because it is not competent to
your Majesty, in the exercise of that prerogative,
to supersede the Constitutions which Parliament
hag already established in the Australian Colonies.
Parliamentary - intervention is therefore - indis-
pensable.

If we were approaching the present question
under circumstances which left to us the unfettered
exercise of our own judgement as to the nature
of the Legislature to be established in New South
Wales, Victoria, South Augtralia, and Van Diemen’s
Land, we should advise that Parliament should:
be moved to recur to the ancient constitutional
ugage by establishing in each a Governor, a Council,
and’ an Assembly. TFor we thivk it desirable that
the political institutions of the British Colonies
should thus be brought into the nearest possible
analogy to the Constitution of the United King-
dom. We also think it wise to adhere as closely
as possible to our ancient maxims of government
on this subject, and to the pre(edcnta in which
those maxims have been embodied. The experi-
ence of centuries has ascertained the value and
the practical efficiency of that system of Colonial
polity to which those maxims and precedents
afford their sanction. In the absence of some
very clear and urgent reason for breaking up
the ancient uniformity of design in the Govern-
ment of the Colonial dependencies of the Crown,
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it would seem unwise to depart from that uni-
formity. And further, the whole body of consti-
tutional law, which determines the rights and
duties ,of the different branches of the ancient
. Colonial Governments, having, with the lapse of
time, been. gradually ascertained and firmly
established, we must regret any innovation which
tends to- deprive the Australian Colonies of the
.great advantage of possessing such a code. so
defined and so maturely considered.

But great as is the weight that we attach to
these = considerations, the circumstances under
which we actually approach the question ave®
such as to constrain us,.however reluctantly, to
adopt the opinion that the proposed Act of Parlia-
ment-should..provide. .for . the, establishment in
each of the four Australian Colomes of a single
House of Legislature only ; one-third of the mem-
bers -of . which. should..be..nominated. by, your
Majesty and the remaining two-thirds elected. by
the Colonists. . . . We recommend therefore that
the proposed Act of Parliament should provide
. for convoking in each of the four Colonies a Legis~
lature comprising two estates only, that is, a
Governor and a single House, composed of nominees
of the Crown and of the representatives of the
people - jointly. We. also think that in South
Australia and Van Diemen’s Land, as in New
South Wales and Victoria, the Legislatures now
to be established ought to have the power of
amending their own Constitutions, by resolving
either of these single Houses of Legislature into
two Houses. Whatever the result may be in
either of the four Colonies, your Majesty will thus
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at Ieasﬁ have the satisfaction of knowing that free
scope has been given for the influence of public
opinion in them all and that this consmtuﬁlonal
question has been “final ly adjusted in each, i

gecordance with that epiniom, :

For the same reason we think it desirable that

the Legislatures now to be created should be
entrusted with the power of maling any ether
amendments in their own Constitutions which .
time and experience may show to be requisite.
We are aware of no sufficient cause for withhold-
ing this power, and we believe that the want of
‘it in the other British Colonies has often been
productive of serious inconvenience. On - the
other hand, we do not think it right that a
gaberdinate Legislature should have the power of
enlarging or (mlterino any of the constitutional
franchises conferred on it by Parliament, without
either the express or the implied assent of the
‘Queen, Lords and Commons of the United King-
dom. We should object to such an unrestramed
permission, not for technical or legal reagsons
merely, but on broad and substantial grounds.
Changes in the Constitution of any Colony may
be productlve of corisequences extending far be-
yond the limits of the place itself. They may
affect the intevests of other British settlements
adjacent or remote. They may be injurious to
the less powerful classes of the local society. They
may be prejudicial to your Majesty’s subjects in
this eountry, or they may invadé the rights of
your Majesty’s Crown., We. think therefore that
no Act of any Australian Legislature which shall
in any manner.enlarge, retrench.:.cr..alter the
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Constitution of that Legislature or its rights or
.privileges, or which shall be in any respect atb
variance. with. the Act of Parliament .or other
instraments under which the Legislature is con-
stituted, ought to be of any vahdﬂ:y until it had
‘been expressly confirmed .and finally enacted by
your Majesty in- ‘Council. And we are further of
opinion that it should not be lawful to make any
Qrder in Council se confirming any such Aet untal
it had been laid before each House of Parliament .
Afor at least thirty days.

We should think it prudent, if we thought it
practicable, to confine the proposed Act to those
provisions which are necessary for constituting
Legislatures in the four Colonies in question, and
for -enabling these Legislatures to perform the
duties to which they will be called. For we con-
template with great reluctance any departure
from the geueral principle which leaves to the
local Legislature -of every Colony the creation of

“wther local instibutions, and the enactment of any
daws which are to have their operation within the
local dimits -of the C.@lony.

,,,,, ist, we have
o @bserve that the very 1arge pro ortion of the
revenue of New South Wales, at present with-
drawn from the control of the Legislature by the
permenent appropriation -of Parliament, has been
ascontinnal subject. of complaint.and remonstrance
“inthe Colony.since the passing of the Constitution
Aot0f 1842;-and we cannot conceal our opinion
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‘that-these complaints are not without some foun-
dation. It-appears.to.ug.hardly consistent with
the full adoption of th
tive Government that as to a large part of the
public expenditure of the Colony, the Legislature
. should be deprived of all authority ; nor does
.there appear t0 us to be any real occasion for
imposing -a restriction upon the powers of that
‘body which manifests so much jealousy as to the
manner in which those powers may be exercised.
The expenditure thus provided for is all incurred
for services in which the Colonists alone are in-
terested. The Colonists  themselves . .are -mainly
concerned in the proper and efficient performance
of those services ; and it appears to us that they
ought to possess, through their representatives,
the power of making such changes from time to
time in the public estabhshments as circumstances
miay require. But while we are of opinion that
there is no sufficient reason for refusing to the
Legislatures of the Colonies a control over the
whole of their expenditure, we algo think that
great inconvenience and very serious evils might
be expected to avise from leaving the whole of the
public establishments to be provided for by
‘annual vote. In..this-‘country your.Majesty’s
“Civil List is settled upon your Majesty for life,
and, in addition to this, Parliament has thought
fit to provide, by a permanent charge on the Con-
solidated Fund for a very considerable part of
the establishinents kept up for the public service,
including the whole of those of a judicial character,
leaving to be defrayed by annual votes those
-charges only which have been regarded as requir-
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ing the more frequent revision of the Legislature.
The reasons which have induced the British Par-
liament in this manner to withdraw various heads
of expenditure from annual discussion, and to
make provision for them in a manner which can
only be altered by an Act of the whole Legislature,
apply, as we. apprebend, with much increased
force in favour of adopting a similar policy in
the Colonies. It is not to be denied that in these
smaller societies party spirit. is apt to run still
higher than amongst ourselves, and that questions
xespectlng the 1emunemmon of public servants
are occasionally discussed, rather with reference
" to personal feelings than to a calm considera-
tion of the real interest of the community. We
‘believe also, that.true econemy is-promoted by
giving.to. those who. are employed. in the public
gervice- some . reasonable. assurance for the per-
manence- of .their official, incomes. It is thus
only that efficient service-can be secured in return
for a moderate remuneration. With these views
the arrangement which we should recommend is
that Parliament should, in the first instance,
charge upon the revenues of the several colonies
an amount sufficient to defray. the expenses of
those services which it would. be inexpedient to
leave to be provided for by annu(u votes of the
respective Lemsla,turea leaving, however, to those |
Legislatures full power to alter this appropriation .
by Jaws to be passed in the usual form. It would
remain for your Majesty to determine what in-
structions should be given to the Governors of -
these Colouies, as to their assenting on bebalf of ©
the Crown to any laws which might be tendered -
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to ‘them by the Legislatures/ for repealing or alter-
ing any of the charges created by Patliament -on
the revenues -of the respective Colonies. We
* conceive that it might be advisable by such in-
striactions to restrain the Governors from assenting
to Acts making any alterations in the salavies of
their own offices, or -of those of the Judges, and
some others of the public' servants, unless these
Acts contained clauses suspending their operation
until they should be confirmed by your Majesty’s
immediate authority. It appears to us that this
course ‘ought to be adopted, because we consider

that the salaue% of the principal officers of the
Colonial ‘Governments ought not to be changed
without your Majesty’s direct concurrence ; and
because the present holders of some of the offices
of lower rank have veceived their appointments
under circumstances which give them a strong
claim to the protection which would be thus
afforded them. ... We doubt not that such claims
would be respected by ‘the local Legislatures,
whatever reductions they might see flt to make
in other cases; but we ‘think that your Majesty
ought to secure them ‘even ‘from kthe wisk of &
hasty and ill-considered decision to their prejudice,
occasioned by some temiporary exciterent; wuh-
ject.tothese gualifications, we are of opinion that
complete . contxol -over_‘the Colons expendlture
ought. to._be. given to the vespective Liegisla-
‘tul as.

There yet remams a question -of considerable -
- difficulty. By far the larger part of the Tevenue
" of the Augtralian ‘Colonies is ‘devived from duties
I on -customs. But if, 'when Victoria ‘dhall 'have
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been separated from New South Walés, each pro-
vince shall be authorized to impose duties accord-
ing to its own wants, it is scarcely possible but
that in process of time differences should arise
between the rates of duty imposed upon the same
grticles in the one and in the other of them.
There is already such a difference in the tariffs’
of South Australia and New South Wales; and
-although, until of late, this has been productive
of little inconvenience, yet with the increase of
settlers on either side of the imaginary line divid-
ing them, 1t will become more and more serious.
" The division of New South Wales into two Colonies
would-further aggravate this inconvenience,..if
- the change should lead to.the introduction of three
entirely distinct. Aariffs,.and to the consequent
mecessity for imposing restrictions and securities
ion the import and export of goods between them.
So ' great andeed would be the evil, and such the
obstruetion of the inter-colonial trade, and so
" sgreat the check to the development of the re-
ssoutces of each ‘of these Colonies, that:itseems to
“us-necessary-that. there should ‘e one tarifl .com-~
mon to-them-atl;so-that goods might be. carried
from the oneinto the other with the same.absolute
freedom -ag between any two adjacent counties in
England.
‘ We are further -of -opinion that the same tariff
:should be established in Van Diemen’s Land also,
because the intercourse between that Island and
tthe meighbouring ‘Colonies in New Holland has
risen o a great 1mportance and extent, and has
;an obvious tendency ‘to dincrease. Yet fiscal
regulations on either-sidesof the intervening strait
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must of necessity check, and might perhaps to
a great extent destroy, that beneficial trade.

If the duties were uniform, it is obvious that
there need be no restrictions whatever imposed
upon the import or export of goods between the
respective Colonies, and no motive for importing
into one goods liable to duty, which were destined
for consumption in another; and it may safely
be calculated that each would receive the propor--
tion of revenue to which it would be justly entitled,
or, at all events, that there would be no departure
from this to an extent of any practical import-
ance.

Hence it seems to us that a uniformity in the
rate of duties should be secured.

For this purpose werecommend that.a uniform
tariff should be-established. by . the. authority of
Parliament, but that it should not take effect until
twelve months had elapsed from the promulga-
tion in the several Colonies of the proposed Act
of Parliament.. That interval would afford time
for making any financial arrangements which the
contemplated change might require in any of
them ; and by ‘Ldoptmrr the existing Tariff of
New South Wales (with some modlhcatlons to
adapt it to existing circumstances) as the General
Tariff for Australia, we apprehend that there
would be no risk of imposing upon the inhabitants
of these Colonies a table of duties unsuited to their
actual wants. We should not, however, be pre-
pared to offer this recommendation unless we
proposed at the same time to provide for making
any alteration in this general tariff, which time
and experience may dictate, and this we think
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can only be done by creating some authority
competent to act for all those Colonies jointly.
For this purpose we propose.that one of the
Governors of the Australian Colonies should always
hold from. your Majesty .a.Commission constitut-
ing_him.the. Governor-Gieneral of Australia. We
* think that he should be authorized to convene a
body o be. called the General Assembly of Aus-
tralia, at any time and at any place within your
" Majesty’s Australian dominions, which he might
see fit to appoint for the purpose. But we are of
opinion that the first convocation of that body -
should be postponed until the Governor-General
~should have received from two or more of the

Australian Legislatures addresses requesting him

to exerecise that power, .

We. recommend . that. the..General Assembly
should..consist -of -the-Governor-General and of a
ingle House to be called.the House. of Delegates.
The House of Delegates should be composed of
“not less than twenty nor of more than thirty
' members. They should be elected by the Legis-
" latures of the different Australian Colonies. We

subjein a schedule explanatory of the composition
of this body; that is, of the total number of dele-
gates, and of the proportion in which each Colony
should contribute that number.

‘We think that your Majesty should be a,uthorlzed
to establish provisionally, and in the first in-
stance, all the rules necessary for the election of
the delegates, and for the conduct of the business
of the General Assembly, but that it should be
competent to that body to supersede any such
rules, and to substitute others, which substituted
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zules should not, however, take effect until they
had received your Majesty’s sanction.

We propose that the General Assembly should
also have the power of making laws for the altera-
tion of the number of delegates, or for the improve-
ment in any other respect of its own Constitution.
But we think that no such law should come inteo
operation until it had actually been confirmed by
your Majesty.

We.propose.to limit the range of the legislative
authorty of the General Assemblv to the ten
4opiss. which we proceed to enumerats. fhese
are i~

1. The imposition of duties upon imports and
exports.

2. The conveyance of letters.

3. The formation of roads, canals, or railways,
traversing any two or -more of such
Colonies.

4. The erection :and maintenance of beacons
and light-houses,

5. The imposition of dues ot -other charges .on
shipping in-every peort or harbour. ;

6. The establishment of a General Bupreme
Couzt, to be a Court of Original Jursdie-

. tion, or a Court of Appeal from any of the
infevior Courts of the separate Provinces.

7. The determining-of the extent.of the juris-
diction -and the forms and manner of pro-
ceeding -of such Supreme Court.

8. The regulation of weights and measures.

9. The enactment of laws affecting :all the
Colonies. represented in :the General As-
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sembly on any subject not speclﬁcally
mentioned in the preceding list, but on
which the General Assembly should be
desired to legislate by addresses for that
purpose presented to them from the Legis-
latures of all: those Colonies.

10. The appropriation to any of the preceding

" .objects of such sums as may be necessary,
by an equal percentage from the revenue
received in all the Australian Colonies, in
virtue of any enactments of the General
Assembly of Australia.

By these means we apprehend that many im-" -
portant objects would be accomplished which
would otherwise be unattainable; and, by the
qualifications which we have proposed effectual
security would, we think, be taken against the
otherwise danger of es‘uabhshmc 4 Central Legis-
lature in opposition to the wishes of the separate
Legislatures, or in such a manner as to induce
collisions of authority betweeen them. The pro-
ceedings also of the Legislative Council of New
South Wales with reference to the proposed chauges
in the Constitution, lead us to.infer that the neces-
sity-of creating.some such-geneval.anthority for the
‘Australian Colonies begins. to_be seriously felt.

SCHEDULE
Composition_of the House of Delegates

Each Colony to send two members, and each
to send one additional member for every 15,000
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of the p‘bpulation, according to the latest census
before the convening of the House.

On the present population the numbers would
be as follows :—

Popnlation Number
! last cengus. of members:
New South Wales . . 155,000 12
Victoria . . 33,000 4.
Van Diemen’s Land (de-
ducting convicts) . 46,000 5
South Australia . 31,000 4
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: ﬁ” 2. RIGHT HON. SIR JOHN S. PAKINGTON
/ TO SIR CHARLES FITZROY

DowxrING STREET,
Decem

SIR, i

In my Despatch of Ist October No. 61 I in-
formed you that it wasthe intentionof her Ma,]estv 5
Government at the earliest period to arrive at the .
necessary decision with respect to the contents

» of the-petition.of.the.Legislative Council of New

South. Wales,. transmitted..in..your Despatch of”

" Janpary 15th last, and to apprise you of the resuit

They ‘have been fully 1mpressed with a sense
of the importance to be attached to that petition,
not only as proceeding from a great majority of
the Legislature of the province, but as reiterating
that statement of the causes of discontent felt
by the community, which had been deliberately
urged by their predecessors upon the attention
of her Majesty’s then Glovernment,—a. statement,
moreover, which was accompanied by your assur-
ance that its sentiments were shared by the most
loyal, respectable, and influential members of the
community.

‘But they are influenced, in addition, by con-
siderations arising from those extraordinary dis-
coveries of gold which have lately taken place in

215
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some of the Australian colonies, and which may be
.sald to have imparted new and untoreseen features
to their political and social condition. *

They are sensible that they have now to con-
sider the prayer of the petition thus laid before
her Majesty, with veference to a state of affairg
which has no parallel in history, and which must,
in all human probability, stimulate the advance
of population, wealth, and material prosperity,
with a rapwhﬁy alike unpamlleled

Her Majesty’s Ctovernment have observed, with
a degree of satisfaction whieh it is 1mp0smble o
express too strongly, the general order and good
eonduct which have: distinguished the multitudes
attracted to the gold deposits; and they have
had the additional good fortune of being able to
approve of the general firmness and good judge-
ment digplayed by the local authorities, under
circumstances so strange and difficult.

And with the ev1denoe thug before them, they
cannot bub feel, that while it_has become more
urgently necessary than heretofore to place full
powers..of self-crovemment in the hands of a
people. thus a,dvanced in wealth and prospen’cy,
that people have, on the other hand, given signal -
evidence of their fitness to remhte their own
affairs, especially "under lefnslatlve ingtitutions
.amended in the manner which the Council itself
has pointed out in the cencluding part -of this
petition.

It is in this spint, and with these views, that
her Majesty’s Government: have approached the
consideration of the great subject before them ;
and under circumstances thus altered, it becomes
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less necessary than it otherwise might have been,
that they should enter minutely on the considera- -
‘tion of the separate grievances here alleged. .

It is, however, their duty to state, that they
coneur in opinion with their pledecessom as to a
portion of these vrleva,nces, and consider the
allegations ' concerning them to have heen-an-
swered in substance by Lord Grey’s Despateh of
23rd J anuary last. They agree with his Lordship
that there is no just complaint in evidence before
them as to the distribution of the patronage of
‘the Crown in the Australian colonies, and that
the exclusive rule proposed by the Couneil could
not be adopted without great prejudice to the
public service. They believe that the wish of the
Council, that the Customs shall be subject to the
dirvect supervision and coutrol of the Local Legis-
lature, has been to a considerable extent met by -
the directions contained in Lord Grey’s Despatches
of the 8th August 1850, and the 12th February last ;
and they will, therefor e, nob at present enter farther
into that grqund of remonstrance, except by say-
ing that they are prepared to give fair -.considera-
tion to any representations or proposals which
the Legislature of the colony may be disposed
hereafter to make with respect to it.

As to the more important guestion invoived in
the last head of the grievances stated in the peti-
tion, namely, the demand for, the .exemption of
legislative enactments of a strictly local character
disallowing power. .of the Crown, her
Majeqty 8. Government have no mdwposx’omn to
méet the views of the Council if any practicable
mode can be devised of distinguishing local from
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imperial subjects of legislation. But as to the
difficulty of fixing on such a mode, they cannot
better express their. views than has alvready been
done by Lord Grey, believing that neither the
plan noticed and combatted by his Lordship,
nor other plans which have been suggested with
the same general purpose, would prove useful or
indeed practicable substitutes for the system now
in force. They must add that, under the present
mode of exercising the royal prerogative in this
behalf, the grievance complained of is, in their
opinion, rather theoretical than practical.

Upon.the two remaining grounds of complaint,
those, namely, which stand first in the petition,
her Majesty’s Government are ready to accede to
the wishes of the Council and of the colony in a
spirit of entire confidence.

They are indeed unable to concede the claim
advanced on behalf of the colonists to the ad-
ministration of the waste lands as one of absolute
right, in which shape the petition asserts it.
And here again, feeling it their duty not to leave
this claim unnoticed, they are unable to express
their views on it better than by adopting the lan-
guage of Lord Grey in the Despatch referred to.

'l‘hby concur, farther, in his Lordship’s opinion
that when, zmd on wha,t conditions, it may be
desirable to transfer the control of the waste lands
of a colony to its Local Legislature, is a question
of expediency and not of right.

But they have arrived, after full consideration,
at the conclusion that, under the new and rapidly
changing circumstances of New South Wales, the
time is come at which it is their duty to.advise
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her Majesty that the adminisbration of those lands
- ghould be transferred.to the, Coloma,l Legislature,
after those changes in its constitution have been;
effected which are adverted to in the petition.

Without believing that the operation of the
Land Sales. Act has been in truth pernicious to
New South Wales, and with a strong persuasion
that much benefit has resulted to the Australian
colonies in general from that adherence to fixed
principles in the disposal of the land fund which
;= it enforced, they are of opinion that those benefits
' are no longer such as to conntervail the disadvan-
tages attending its restrictions. They think those
restrictions should no longer be maintained, unless
they are so by the will of the colonists themselves,
either as regards the selling price of land or the
application “of the proceeds. As to the latter,
they are clearly of opinion that the portion now
expended; according to the terms of the Act, for
general purposes, under the authority of the Lords
- Commissioners of the Treasury, ought 4o be en-

trusted to the control of the Legislature. And
with respect to the other moiety, although the
benefit which they believe New South Wales to
bave, upon the whole, largely derived from its
expenditure on immigration, renders any change
in 1ts disposal matler of moTe sericus doubt, they
do not propose to except it from the surrender.
For they are persuaded that the cost of an immi-
gration which has become more than ever neces-
sary to the welfare of the colony, and is far more
important to its interests than to those of the
mother country, will be also best undertaken by
the Legislature of the former.
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Her Majesty's Government are not unmindful
of the changes to which this concession may pos-
sibly lead, in the amount of revenue to be derived
from the disposal of lands, and in the facilities
afforded by the land fund for emigration from
this country. But they are willing to rely in this,
as in other respects, on the foresight and political
judgement of that body to which the supervision
will be transferred, especially in its improved
shape, and they are bound to add, that it appears
to them matter of justice, as well as expediency,
fhat concessions on so important a subject which

have.been made for some time to the principal
North American colonies, and recently to New
Zealand, should no longer be withheld from New
South Wales.

The only remaining sub]e(t adverted to as a
grievance in the recitals of the petition, and which
I conclude to be also émbodied under the first

: nead of the protest, relates to the civil [ist or

-} ¢ schedules > attached to the Congtitutional Acts

| ‘under which the present Legislature possesses its
" powers.

I understand the complaint of the- Council to
be, both that the sums reserved by these schedules
are_unuecessarily and disproportionately large,
and furtler, that the power which the Act of 1850
gives for altnrmg the appropriation of these suns
is so clogged by restrictions, especially those im-
posed by Lord Grey’s subsequent instructions, as
to be practically insufficient.

That the sums in question are unnececsanly
large, her Majesty’s Government are disposed to
agree : and it appears to them that, although no



PAKEINGTON TO FITZROY 221

further restriction is imposed by the instructiouns
referred to than that any Act altering their amount
and distribution should be reserved for the Royal
confirmation if it affected existing interests, yet
that a restriction so expressed may easily be
understood as lnterposing serious delay, if not
wore permanent obstacles, in the way of any
except the most trifling change. Her Ma]esty s
Government are, thelefme desirous of meeting on
this point also the wishes of the Council.

I cannot close this statement of the spirit in
which her Majesty’s Government are prepared to
meet the views of the Council, and the concessions
which they are willing to make to its demands,
without adverting to another subject, which, al-
though not included in this petition, is one of
extreme interest and importance to the Australian
colonies, and of no ordinary difficulty to the
mother country.

It 1s unnecessary for me now to 1ecap1tulate
the circumstances under which the transportation
of convicts from the United Kingdom to New
South Wales and Victoria has ceased.

It is enough for my present purpose to state,
that its continuance to Van Diemen’s Land has
elicited from the Legislature of that Colony, and
a large portion of its most respectable inhabitants,
not\uthatandmg the effect produced by the dis-
coveries of gold upon the labiour market, strong
and repeated remonstrances, ,accompamed by
urgent petitions that their flourishing and improv-
ing country may no longer be made the receptacle
of the criminal population of the mother country.

New South Wales and Victoria have. also pro-
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tested against this system with equal warmth ;
declaring, and no doubt with truth, that with the
temptation of gold fields within their limits, 1t ia
impossible for them to prevent themselves from
being contaminated by a large influx of such

cummal% as may have obtained conditional par-
dons, or contrived to escape from the zesmalnts ‘
. of justice. ’

Her Majesty’s Government are unable to Tesist
the force and justice of these remonstrances;
and in pursuance of the announcement made by
the Queen, in her Majesty’s gracious speech. from
the throne, at the commencement of the present
session of Parliament, they.propose.altogether to
discontinue transportation.to. Van Diemen’s Land
at as early a period as.shall-be consistent with the

completion of the arrangements which ave indis-

pensable for the bnngmﬂ to a close a systermn so
long in operation.

It only remains for me to refer once more to the
Jast- paragraph of the petition, which. 1 conclude
to express the sentiment of the Council, that a
reform.in the constitution of the Leg fl::lature itself
is. expedient, along. with. that. extension. of its
powers. which. they. demand. In.that sentiment
ber--Majesty’s - Government-fully..concur. They

believe that the rapid progress of New South Wales .

in wealth and popula,tlon renders it necessary
that the form of its institutions should be more
nearly assimilated to that prevailing in the mother
country, and should be better adapted to the
enlarged functions;, and increased responsibilities
which will now devolve on the legislative body.
I will not lengthen this Despatch by enlarging

N
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upon the advantages of a double Chamber for the
safe and satisfactory government of an important
community under representative institutions,
The people of New South Wales must not only be
familiar with the recent discussions in Parliament
on this subject, when: their own constitution was
under debate, but they must be aware that the
change has been recommended in several able
Despatehes . from yourself, and has been much
debated among themselves, both on public ocea-
sions and by their representatives. In a remark-
able memorial from certain inhabitants of New
South Wales, forwarded to my predecessor in-your
Despatch.of 12th.April 1850,k find.it. stated as in

‘their.opinion.of the highest.impertance,. .to. pro-

tect. the colony against rash.and.hasty legislation
by the interposition of a,msecond Chamber A
step in the progress of constitutional 1mprovemen‘c

". “which, they add, has from the first been contem- .

plated, and ought no longer to be deferred.
Assuming therefore, that this is a change as to
the. expediency of which general agreement pre-
vails, her Majesty’s Government believe«it-to be
desirable-for-the.interests- of.the.colony-that it

* should. precede those immportant.concessions which

I have now  the pleasure of announcing their
readiness to make. ,

Ample powers for the purpose of effecting this
alteration appear to.be entrusted to the Xlsting
Legislature by the Constitutional Act of 1850,
subject to the confirmation by the Crown of any
Act passed for the purpose.

In compliance therefore with the opinion ex-
pressed by the Council in favour of a constitution
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similar iu its outlines to that of Canada, and with -

a view also to the most simple and expeditious
mode of completing the whole transaction, it:is
the_wish. of her Majesty’s Government thab the
Council should establish the new Legislature on
the bases of 4n elective. Assembly, and a Legisla-
tive. Council .to..be. . nominated by .the Crown.
Adopting this general outline, they would leave
it to the judgement of the C‘ouncll to determine
the numbers of the two Chambers, and, if they
think it necessary, to make any change in the
congtituency by which the new Assembly.is to be
elected ; subject to the approval of such change
by her Majesty when the Act is submitted to her.

It is scarcely necessary to add that her Majesty’s
Glovernment do not consider that the power which
the Legislature of New South Wales at present

possesses of changing its constitution is to be con- -

sidered: as exhaus’ned by this exercise of it; that
power must be retained, in case further reform
should at any time appear expedlent

On the receipt by her Majesty’s advisers of such
a constitutional enactment by the present Colonial
Legislature as I have here generally indicated,
with a civil list annexed to it in accordance with
- what I understand to be the intention of the
s iLegislative Council, they,‘undemake\ foxthwith to

rry ymto eﬁect
th peal of

k ‘Acts, and the Sehedules annexed o thém
Tu order to avoid misunderstanding, I wish to
state that such a-civil list shouldprovide for the

e e RS e L S
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maintenance of the salaries of the. plinéipal officers®

.of the Government at their present rate, until
altered by Act. The Govergor; Judges, Colonial -

Secretary, Treasurer, and Audﬂ;m General, andy

Attorney and Solicitor General, are clearly within
this-description ; but I must leave it to yourself
and to the Lemslature $o decide what ‘other func-
Ftiouaries have claims to a similar position.  The
sums appropriated to pensions and to pubhc WoI-
ship should also be maintained.

- Lb.ismy sincere:wish that this gr

course of policy, already commenced by the
transfer which has taken place of the gold revenue
to ‘the ‘control of the Lioeal Legislaturé, carried
into complete operation. And in the meantime,
it is-40.me.a.source-of weryigreat satisfaction to
be the agent for conveying to you.the.consent of
her Majesty’s. Government to. measures which,
they trust, will not:only: tend to promote the wel-
fare and prosperity of the great.colony over which
you.preside; ‘but..also.t6-cement: and- perpetuate
“the ties..of kindred affection and, mutual confi-

- idence which connect its people with that of the

United Kingdom.

1 annex for your information copies of two
~Deégpatiches which I have addressed on the same
“subjech. o the vernors, of Vlctona

T h.,ve etc. ‘ ‘
“Joun 8. PAKINGTON.
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3. THE OFFICER ADMINIST]&RING THE
GOVERNMENT OF NEW

[GENERAL WYNYARD]
OF NEWCASTLE Bk s

GovERNMENT HOUSE, AUCKLAND,
Q. June,. 1854, -
My Lorp Duxu,

The guestion of responsible governnient having
been the first subject before the House of Repre-
sentatives, and fully discussed with great talent

,and ‘moderation in a debate lasting four days, n,
aresolution,, of whic 8.,COpY, Was
arried on “t,;h“e atvl‘ LE yjority of 29
2. Seeing the position in which T was thus
placed by an all but unanimous resolution from
‘the House of Representatives, calling for certain
‘arrangements not provided for in the Constitution
Act, and which, if rejected, would inevitably lead
to unpleasant if not serious consequences to the
well-working of a form of government in all other
respects so populal to the people of New Zealand;
and seeing by the opinion of the Attorney~Genela1
embodied in the decision of the Executive Couneil,
that an opening presented itself, I trust your
Grace will concur with me that I could not adopt,
justifiably, any course better calculated to meet

226
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the views of the Representatives (so as to avert a
rapture, that if once roused would be fatal to the
harmony of the whole Session), than the one sug-
gested by the legal adviser of the colony, and
confirmed by the Members of my Council. Feel-
ing also how much depended on immediate action
on-my part, and entirely setting aside personal
consequences. in the hopes of furthering the in-
terest and prosperity of the colony at large, I
determined on seeking an interview with the

gentlemen named in the margin (who so ably and+"
temperately proposed. and seconded the reply t
my opening Address), in the hopes of preserving
unanimity in the Assembly, by securing..their ™

3. The.plan-I propose to adopt, and which will,
I imagine, be gratefully received, ig to,add.to my
EYecutNe Council . the names, of three Members
of the. Assembly, wh se duty 113 will b

to conduct the lewwlatlve business of bhe govern-
ment through the Session, but..also-earzy with
while “so. ~engaged..the..confidence--of the
of Representatives, without..at.the same
turbing the original Members.of my Execu-
cil.in the discharge of their respective
duties, and whose appomtments under the New
Zealand Government are already recognized by
the Crown.

4. - Having conferred with these (rentlemen and.
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explained to them the line of policy: I proposed
to adopt, pending the -receipt of your Grace’s
commands, I beg to add that, although they con-
ceive the proposal caleulated to give perfect
satisfaction to all parties, still time has been
solicited to. ascertain if they are likely to carry
with them the confidence of the House, or whether
it may be more desirable for me to solicit. the
exertions of others. No third party has yet been
decided on, as it is decmed advisable to select
one whose legal knowledge and expcuence can
by them be made avallable

5. When ' the arrangements  are finally com-
pleted, which I trust may be in a few days, I shall
again communicate with your Grace, and con-
tinue to keep you informed of every step I take on
this hwhly important. and to me trying position.

' T have, &c.
R. H. WYNYARD,
Officer administering the Government.

ENctosure -1

Fct)aav Jrom the Minutes of the chocdmgs o/
the House of RP}M esenlatives \

r

Re,solved That a-respectiul address be: presentec
by the Speaker 40 ‘the Officer-administering..thi
Government, praying: that-his Excellency will b
plea,sed to take the following resolutlon into hi
serious and early consideration, viz.

That amongst the objects which ‘this Hous
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desires to see accomplished wthout delay, both
as an essential means whereby the general Govern-
ment may rightly exercise a due control over the
provincial government, and as a no less indispen-
sable means: of obta,mmg for the general Govern-
ment the confidence and attachment of the people,
%theﬂmost important is the establishment of minis-
iterial.zesponsibility.in.the conduct of legislative
‘aud,,e‘gecumve proceedings.by. the, G pvernment.
S e OHARLES CrrrrorD, Speaker,

ENCLORURE 2

Exhact fmm the Minuies of the Executive
Council

luesday, 6 June, 1854

.The  Officer administering the Government
brought under the consideration of the Council
the following resolution passed by the House of
Representatives, on’ Monday, the 5th instant, by

& majority of 29 to.1, namely,

‘That among the objects which. this House
desire to be accomplished without delay, both
as an essential means whereby the general Govern-
ment may rightly exercise a due control over the
provincial governments, and as a no less indis-
sensable means of obtaining for the general
tovernment the confidence and attachment of the
eople, the most important is the .establishment
* ministerial responsibility..in. the conduct of
crlslamve and.executive proceedings. by the
wernor.’

His., Excellan&y m;ﬁgn:med the, Councﬂ that he B
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‘had submitted. the subject. for. the legal. opinion

f the Attorney-General, and that that ofﬁcer had
given the following gpinion thereon, viz.
By the recent Act for granting a, 1epresenmtfwe
constitution .to.. New Aedla,nd rovision. has

est ing ‘ ministerial responsi-

bility in_ the condnct of legusl and executive
proceedings. by the, Governor.’ By the Royal
letters patent (13 heptember 1852) lfgsued to the
Governor subsequently to the passing of the Act,
it is provided that the government of the colony
shall be administered by a governor, under in-
structions from the Crown, (md with the advice
and assistance of an Iwecutne C‘ounml

By the.: Royal Instrue >.of the same date
(13th of Sepbembel 1852), md. ao<¢3111pa.nmnga the
Governar’s commission, the under-mentioned per-
sons are nominated and a,ppomted by the Crown
to be members of the Executive Council (that is
to say)

The senior Military Officer in command of her

Majesty’s Troops ;
The Colonial SL(leme or the person &Ltd]l“ xn
that capacity ;
" “The Attorney-General, or the person actmu in
that capacity ;

The Treasurer, or the person acting in that
. . capacity ;
. tAnd .such-other persons.as-the-Goyernor shal
deem _to.be.qualified_and ca ‘adw,se hin
But it is provided that any appointment so to t
‘made by the Governor shall be provisional onl

-and subject to be confirmed or disallowed by t
;CI’OWII. .
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The ¢ Royal Instructions’ further provide that

the Executive Council shall not proceed to the
despatch of business unless summoned by the
Governor; that as a general rule no question shall
be brought hefore them for their advice or deci-
sion excepting such as may be proposed by the
Governor; and that it shall be competent for the
Governor, although he may dissent from the
opinion.of the major part, or of the whole of the
Council, to execute the powers conferred upon
him, in opposition to their opinion. But that, in
such case, it shall be competent for any memmber
of the Council to record on the minutes the reasons
of any advice he may give; and that it shall be
peremptory on the Governor in such case immedi-
ately to transmit to the Crown a full explanation
- and a copy of such minutes.
Bynizhe terms..of his. commlssmn, and by the
i ageompanying . it,. . the
directly. responslble to
power is given to him to dele-
gate his authomty, or to relieve himself from such
respon51b1hty in the conduct of the dutles of his
office.

By the same mstruments, the members of the
Executive Council are also made responsible to
the Crown.

Neither by the. Constif ,
instrumengs. under. the a,uthout
ministers the government, has any prowsmn been
estabhsh

Lookmv at the prov1s1onsy of the C‘onstltutwn

]
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Act (gections 55 and 56), by which it is enacted,
that ‘thet Governor may. by message. transmit to
either the Legislative Council or to'the House of
Representatives, for their consideration, the drafts
of .any laws which it miay appear t6 him to be
desirable .to introduce ; and that he may- also
make such amendments as he may think expedient
in any Bill which may have been passed -by. the
Counetl and House, and return the same for their
consideration ;. -and leoking to the recommenda-
tion contained in the Report of the Committee of
the. Beard of Trade and Plantations on the pro-
posed establishment of a representative legislature
for the Cape of Good Hope, which appears S to have
been under the notice of her Majesty’s Govern-
ment when engaged in the preparation of the
New Zealand Constitution Act, it would seem to
have been the opinion of the framers bf the Act,
that it was net necessary that the executive «;hould
be represented eitherin the Legislative Council or
. in the House of Representatives; and that it was

intended by them that the Governor should not
only exercise the power of assenting to or disallow-
ing the legislative measures of the Legislative
Council and the House of Reprosentattvm but
that he should form an active and co-ordinate
branch of the Assembly, and with the advice and
assistance of the Executive Couneil, take a direct
and distinet share in the bmmem of the Legls-
lature.

With a general desue oRn the part of the Mem-
bers of the Assembly to. carry out the apparent
intentions of the framers of the Aet, it would be
possible, though diffienlt; te earry through two
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chambers the legislative meagures necessary for
giving effect to the policy of the Government;
but, in the absence of a co-operative spirit on
their part, it would be impracticable successfully
t0-conduct through the two branches of the Legis-
lature the most -ordinary :government business.
From the recent debates in the House of Repre-
sentatives, it is obvious that the Members of the
House are not prepared cordially to acquiesce in

any arrangement for the conduct of the public
~btisiness in the Assembly, which shall render
unnecessary the presence in the Legislature of
any representation of the Executive Government.
_can scarcely be doubted that the absence of
‘provision . for..secu 'ng that. the . Executive
should..be . -represented. in.the. Legislature is a
defect.in, the. Act, and. the, practlc@l,‘questlon 18,
whether it.is now,. w1th1n the. power of the Officer
administering. . the. .Government. to. remedy the
defect.

In the absence of any pra,ctmal difficulty, the
wost-simple course would-have been.for the Officer -
administering the Government to. select from the
Members of the Asgembly three persons who enjoy
‘the respect and confidence. of the. country, and
who would-be prepared-to.carry.out the policy of
the Giovernment,. and. t0.appoint.such. persons to
the offices of Colonial Se¢cretary, Attorney-General,
and Colonial Treasurer; but the difficulty which
gtands in the way .of such an arrangement arises
from the fact that the present holders of these
offices held virtually permanent appointments,
which, in the absence of misconduct on their parts,
they can hardly be called upon to resign; and

215 T
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not having been required by the then Governor
to secure their election for a seat in the House of
Representatives before the general election, they
could not now be required to vacate their offices
merely because they should not be able to secure
their election by any parblcular constituency,
even if a vacancy were made in order that the
experiment might be tried.

It would be desirable, however, that the Officer
administering the Government, if he remains in
office, and that a new Governor, if a successor be
appoeinted, should be in a position to call to his
Council, and to appoint to the principal offices of
government, persons in whom the country would
confide, to give free scope to the full developrent
of the new constitution. An Act to be passed by
the Assembly for securing to the present holders
of these offices a reasonable provision, in the event
of their retirement, would probably lead to the
attainment of that ob]ect

Ts.wonld forther be competent for the Officer ad-
ministering the Government, under the anthority of
the ‘ Royal Instructions’. at once to. add to the
Executive Council such other.persons as ‘ he may
deem qualified and capable. to advise, him.) By
this means it would be within his power to secure,
in some measure, the representation of the Govern-
~ment in the Leglslature With. this..object,. .two
iior three Members having seats in the Assembly,
. ‘might be appointed provisionally members of the
i Bxecutive Council, to form. the. recogmzed organ
‘of communication between the Kxecutive and
Legislative. The persons selected for this'y purpose,
i without being appointed at present to any specific

'
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roffices, might be charged with the duty of con-
ducting the Government business through the
two Chambers; with the duty of preparing, in-
-troducing, and superintending in their progress
such Bills as may be necessary for giving effect
to the policy of the Government ; of preparing a
financial statement,.and the necessary measures
for giving it practical effect. To enable the per-
sons entrusted with these duties to discharge them
efficiently, it would be essential that the Officer
administering the Government should give them
his confidence and cordial support. As a return
for: laborious service, and further to seeure their
responsibility, it would be desirable that they
~4fould be adequately paid. It would also be
ndispensable that one of the number should be
an able and experienced lawyer.
4 These legislative members of the Government,
"4t is to be presumed, would take office.only on the
condition of holding their appointments so long
‘as they should retain the confidence of the Legis-
lature ;. as Tegards thie Crown, their. appomtments
being made. under _theauthority. of the ‘Royal
Instructions’ woul W,_\“ p“omimna,l only, and
sub]ect to be c nﬁ med or disallowed by the
Crown.’ SR
In the meantime, and during the continuance
-of the Session, at least, it would probably tend to
the public convenience that the present Secretary,
Attorney-General, and Treasurer; should continue
to hold their offices, and to transact the ordinary
and current business of their respective depart-
ments.
In the absence of special authority from her

s,
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" Majesty’s Government, it is not, I think, within
the power of the Officer administering the Govern-
o.ment to take any measures for carrying into
effect the resolution of the House of Representa-
tives further than to prepare the way for opening
the principal offices of the Government to new
men, and.in.the.meantime, and as a temporary
cagure,. to..add. . two or three Members of the
‘Assembly to the Executive Council, for the pur-

‘pose of establishing a recognized and responsible
'medium of communication betw_een the Executive
‘and the.Legislative. .of the Government. '

-~ The course thus suggested is not free from ob-

jection, and it would no doubt be attended with
some difficulty and inconvenience; it proceeds,
however, as far as, consistently with his powers
and duties, and especially with his position as
temporary administrator of the Government, he
can, I think, prudently be advised to proceed ;

Looking to the views and expectations of the

Members of the Legislation now assembled from

all parts of the colony, there is no reasonable

grounds to believe that, in the absence of any
measure for securing the representation of the
executive in the Assembly, that the most ordinary
and necessary business of the Government can
be successfully conducted through the Chambers,
seeing the strong tendency to provincial inde-
pendence ; believing that if the general Govern-
ment be not strengthened, the central authority
will become virtually powerless, and that, if the
power of the general Government be not now in-
creased, the opportunity will be lost of limiting
and, defining the powers of the Provincial Execu-
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tive; seeing, too, that the temper of the House is -

as yet moderate, and that there appears to ba:

a disposition on the part-of the Members to work

cordially with the Government, if met in a coneilia-
“tory  spirit, and believing that ill feeling once

. aroused would be followed for years by a mis-
chievous and unprofitable agitation, I think that
if .the:course-above suggested. would.secure the
maintenance. f.‘f.harmomous relations between. the
execubive and, legi _the Govern-
ment, his. E i
stances..of. the CAZe, O
in ‘adoptmg it.

o

WiLriam SWAINSON,
Attorney-Gieneral.

7  The Officer administering the Government then
. requested the opinion of the Council as to the
course which it would, in: their opinion, be advis-
able by him to take in relation thereto.

% The Council . were unanimous. in their opinion,
int. the Officer. administering. the Government
36,4 fion,. under the. cir-
amgtances,, in. adoptmg,the course suggested by
he. Attorney-General.

A, RICHMOND,
~Acting Clerk of Executive Councll
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4. THE RIGHY HONOURABLE SIR GEORGE

GREY, BART., TO THE OFFICER -
ADMINISTERING THE GOVERNMENT
OF NEW ZEALAND [GENERAL WYN-
YARD]

DownNmng STREET,
' 8 December, 1854.
Siw, S

I have to acknowledge your despatches of
the numbers and dates specified in the margin,
reporting the proceedings which have taken place
in the General Assembly of New Zealand on the
sub]ect of the future. Hxecutive. Govemment of
#the colony.

As regards the most important portion of that
subject, 1 have taken the earliest opportunity of
informing you that her Majesty’s CGlovernment
"have no objection whatever to offer to the estab-

lishment of the systerm known as responmble
‘government, in New Zealand. They have no
“reason to doubt that it will prove the best adapted
i for-developing the interests. as-weoll as-satisfying ™.
- the -wishes..of. the. community. Nor have they
“any desire to propose terms, or to lay down re-
strictions on your assent to the measures which .
may be necessary for that object, except that of
which the necessity appears to be fully recognized
by the General Assembly, namely, the, making
‘provision for.cerhain offcers who ‘have accepted
238
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their offices.-on.the equitable understanding of
their permanence, and who.may now be liable to
removal. The only officers mentioned in your
despatches as likely to fall within this category,
are the Colonial Secretary and Treasurer, and the
Attorney-General, nor am I myself aware of any
others; but I do not wish to fetter your discre-
tmn, if further consideration makes it, in your
opinion, desirable to alter the list.

Should the arrangements made for thlb puz-
pose be in your judgement satisfactory, you are
authorized to admit at once the new holders of
office under the .responsible. .system, reporting
their names for, conﬁrmatlon in the usual manger.
There will be no oceasion, on this supposition, for
a further reference to the home Government before.

_the change is carried into effect. But if the

arrangements proposed should not meet your
approval, which I trust will not he the case, the
appeal to the home Government for ultimate
decision will be unavoidable.

The preliminary steps for the introduction of
responsible government being thus few &nd plain,

/f tmns of this correspondenee ‘appear to convey,

e

' recognized plaz
gw]nch Ministers -are responsible to. Parliament,

and which is supported by the language of your
Address of 31st August, that Leglslatx e enactment
7. the. General.. Assembly.
ange in eration. In this country the
.of Parliamentary government, by

jand their'continuance in office practically. depends

-on the votes of the two Houses, rests on no written
‘law, but op usage only. In carrying a similar
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system inte effect in the North American Colonies
legislation hasindeed been necessary, to make
‘ bmdmcr arrangement for the surrender by the
Crown of the ter ntor]a.l revenues, which has gener-
ally formed part of the scheme, and for the estab-
lishment of a civil list, but not for any other pur-
pose. In. New Zeal‘md the. territorial revenue
has already been ceded to the A_‘,em’blyz and her_
Majesty’s Government have no tern 3
with Teference to the civil list already established.
Unless, therefore, there are local laws in existence
which would be repugnant to the new system,
legislation seems uncalled for, except for the very
simple purpose of securing their pensions to retir-
ing officers; and; if uncalled for, such legislation
ts objectionable, because the lawg so enacted
would probably stand in the way' of various
partial changes which it might be necessary to
adopt in the details of a sysﬁem in it natme
liable to much modification:

The shortness of the time at my command, as
I am anxious-to answer your despabtches by the
present mail, prevents me from: entering on the
details of the narrative contained in your des-
patches; mnor, indeed, does there appear any
neeessity for my doing so; Lam satisfied that you
acted to- the: best: of .your judgement under the
circumstances.in. which you were placed ; and it

gives me much pleasure to find that the utimate

tesult of the deliberations of the General Assembly
has been the adoption of the ordinary: and most
satisfactory course, namely; that of referring the
question of responsﬂole government to her Majesty’s
“Ministers for complete adjustment; instead of pub-
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‘ting it partially in practice, and leaving some
important question bearing on it undecided.
There are: passages in your Address already
referred to, of 31st August to the General Assembly,
after its prorogation, to. which I feel it my duty
shortly ‘to advert. You appear in that Address
to have especially called the attention of the
Assembly to the expediency of legislation on a
subject upon which they could not, by the con-
stitution, legislate at all; T refer to the proposal
for rendering the Legislative Council elective. It
is also extremely doubtful whether the proposed
measure -for authorizing the superintendents to
dissolve provincial councils, a function reserved
by 'section 13 of the Constitutional Act to the
Governor, iy’ within the powers of the General
Assembly. 8o, too, the constituting Auckland
as a separate government, under a Lieutenant-
governor, and with exclusive powers of legislation,
Jif T rightly understand what is meant by the
proposal, is also a measure which it would be
beyond the power of that body to carry into execu-

tion. You appear also to propose the foundation
of

" of a new federal convention {apart from the

General Assembly), which would be an innovation
irreconcileable with the existing fundamental law.

1 do not now -enter on. the question of the
expediency of these several schemes, but I am
anxious to call your attention to the inconvenience
of inviting the Legislature to originate measures
"~ to which the Crown could not assent as such
assent would be invalid.

The views of her Majesty’s Government on these
points Wlll be commumca‘ced to the Governor,
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who will, I hope, shortly proceed to New Zealand
but, as you have yourself conducted the proceed:
ings reported in your present despatches, and 1
am very desirous to avoid unnecessary delay, 1
have no hesitation in authorizing you to act ir
person on my present instructions.
: I am, ete.
(. Gruy.
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f 1. THE QUEBEC RESOLUTIONS,

OPTORFR 10 1864

REPORT. OF RESOLUTIONS. ADOPTED AT A CoxN-

. FERENCE OF DELEGATES FROM PROVINCES OF

*-Canapa, Nova Bcotia, anp NEw Brouns-

Wick, AND THE COLONIES . OF NEWFOUND-

LAND AND Prince  EpwarD ISLAND, HELD

AT THE ‘CITY OF QUEBEC, OCcToBER 10, 1864,

AS THE Basis or A Prorosen CONFEDERA-
TION OF THOSE PROVINCES AND COLONIES

1. TaE best interests and present and future
prosperity of British North America will be pro-
moted by .a.Federal Union under.the Crown of
Great Britain, provided such Union can be effected
on principles ]ust to the several Provinces.

2. In the Federation of the British North
American Provinces, the system of government
best adapted under existing cireumstances to pro-
tect the diversified interests of the several Pro-
vinces, and secure efficiency, harmony, and per-
manency in the working of the Union—would be
a_General Government charged with matters of |
~common interest to the whole oountry, and Local
Governments for each of the Canadas and for the =
Provinces, of Nova Seotia, New Brunswwk and &
Prince Edward Island, charged with the control :

245
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of local matters in their respective sections, pro-
vigion being made for the admission into the
Union on equitable terms of Newfoundland, the
North-West Territory, British Columbia, and
Vancouver.

3. In framing a Const1tut10n for the General
Government, the Conference, with a view to the
perpetuation of our connexion with the Mother-
Country, and to the promotion of the. best in-
terests of the people of these Provinces, desire to
follow the model of the British Constitution, so
far as our circumstances will permit.

4. The Executive Authority or Government
ghall be vested in the Sovereign of the United
Kingdom of Great Britain and. Ireland, and be
administered according to the well understood
principles of the British Constitution by the
Sovereign personally or by the Representative of
the Sovereign duly authorized. ¢

5. The Sovereign or Representative of the
Sovereign shall be Commander-in-Chief of the
Tand and Naval Militia Forces.

6. There shall be a General Legislature or Par-
liament for the Federated Provinces, composed of
s Legislative Council and a House of Commons.

7. For the _purpose. of forming the Legislative
Council, the Federated Provinces shall be con-
sidered as consisting of three divisions—1st, Upper
Canada ; 2od, Lower Canada ; 3rd, Nova Scotia,
New Brunswick, and Prince Edward Island ; each
division with an equal represenbatwn in the Legis-
‘ la,txve Council.

# 8. Upper. Canada shall be represented in the
Leglslahve Council by.24 members, Lower Canada

iy
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by 24 members, and the three Maritime Provinces
by 24 members, of which Nova Scotia shall have
10, New Brunswick 10 and Prince Edward Island
4 members
9. The Colony oi Newioundland shall be
_entitléd to enter the proposed Union, with &
representation in the Legislative Council of four
members.

10. The North-west Terntory, British Columbla,
and Vancouver shall be admitted into the Union,
on such terms and conditions as the Parliament
of the Federated Provinces shall deem equitable,
and as shall receive the assent of her Majesty ;
and in the case of the Province of British Columbia
or Vancouver, as shall be agreed to by the Legis- -
lature of such Province.

. 11. The Members of the Legislative Councll shall
be_appointed by the Crown under the Great Seal
of the General Government, and shall hold office
during life ; if any Leglslatlve Councillor shall, for
two consecutive sessions of Parliament, fail to
give his attendance in the said Council, his seat
shall thereby become vacant.
.- 12. The Members of the Legislative Council
shall be British subjects by birth or naturaliza-
tion, of the full age of 30 years, shall possess a
continuous real property qualification of four
thousand dollars - over and above all incum-
brances, and shall be and.continue worth that
sum over and above their debts and liabilities, -
but in the case of Newfoundland and Prince -
Bdward Island the property may be either real :
or personal. 1
13. If any question shall arise as to the quali- -
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fication of a Legislative Councillor, the same shall
be determined by the Council.

.14, The first selection of the Members of the
Legislative Council shall be made, except as re-
gards Prince Bdward Island, from the Legislative
‘Councils of the various Provinces, so far as a
sufficient number be found qualified and willing
to serve. Such Members shall be appointed by
the Crown at the recommendation of the General
BExecutive Government, upon the nomination of
the respective Local Governments; and in such
nomination due regard shall be had to the claims
of the Members of the Legislative Council of the
opposition in each Province, so that all political
parties may as nearly as poss&ble be fairly repre-
gented.

15: The Speaker of the Legxs](ztwe Couneil
{unless otherwise provided by Parliament) shall
be appointed by the Crown from among the Mem-
bers of the Legislative Council, and “shall hold
office during pleasme, and shall only be entitled
to a casting vote on an equality of votes.

16. Bach of the 24 Legislative - Councillors
representing Lower Canada in the Legislative
Council of the General - Legislature shall be
appointed to represent one of the 24 electoral
divisions mentioned in Schedule A. of Chapter 1st
of the Consolidated Statutes of Canada, and
such Councillor shall reside or possess his quali-
fication  in the. division he is appointed : to
1ep1e:>ent

17. The basis of Representatlon in the House
of Commons shall be Populatlon as debermined
by the ofﬁual cens ry 10 years;.and the
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number of Members at first shall be 194, dlstn-
bhuted as follows

Upper Qauada an . $ <. 82

“Lower Canada . " ” . .65
Nova Scotia .. . 3 . . 19
New Brunswick . LT L T |
Newfoundland . . .. 8
And Prince Edward Island el 5

18 Until the ofﬁoial census of 1871 has been
made.up, there shall be no change in the number
of Representatives from. the several sections. -

19. Immediately - after the completion of the
census of 1871, and immediately after every de-
. cennial census thereafter, the representation from
“each section in the House of Commons shall be

readjusted»on the. basis of population. :

20. For.the. purpese. of: such .readjustments,

Lower Canada., shall always be.assigned 65 Mem-
bers, and each of the other sections shall at each
read}ustment receive, for the 10 years then next
succeeding, the number of members to which it |
will be entitled on the same ratio of representa-
tion %Yo population as Lower Canada will enjoy,
according . to the census last taken, by having
sizty-five members.

- 21. No reduction shall be made in the number
of members returned by any section, unless its
population shall have decreased relatively to the
population of the whole Union, to the extent of
ﬁve per-cenbum.

22. In computing at each decenmal perlod the

number of Members to which each section is en~
titled, no fraetional - parts shall be considered,



250 FEDERATION OF CANADA

unless when exceeding one-half the number en-
titling to a Member, in which case a Member shall
be given for each such fractional part.

. 23. The Legislature "of each Province shall
divide such Province into the proper number of
constituencies, and define the bounda,rles of each
of them.

24. The Loeal Lemshmtule of each vamce
may, from time to tnne alter the electoral districts
for the purposes of lepresentation in the House
of Commons, and distribute the Representatlves
to which the Province is entitléd, in any manner
such Legislature may think fit.

25. The number of Members may at any time be
increased by the General Parliament, regard being -
bad to the proportionate rights then existing.

26. Until provisions are made by the General
Parliament, all the laws which at the date of the

“Proclamation constituting the Union are in force

in the Provinces respectively, relating to the quali-
fication of any person to be elected or to sit or
vote as a Member of the Assermbly in the said
Provinces respectively—and relating to the quali-
fication or disqualification of voters, and to the
oaths to be taken by voters, and to Returning
Officers and their powers and duties,—and. relat-
ing to the proceedings at elections,—and to the
period during which such elections may be con-
tinued,—and relating to the trial of Controverted
Elections, and the proceedings incident thereto,—
and relating to the vacating of seats of Members
~=and-'the issuing and executlon of new writs in
case of any seat being vacated otherwise than by
a dissolution,—shall respectively apply to elections



. bpectlng the following sub]ects o

"THE' QUEBEC RESOLUTIONS 251

of Members to serve in the House 6f Commons,

for.places situate in those Provinces respectively.

27. Every House of Commons shall continue
for five years from the day of the return of the
writs choosing the same, and no longer, subject,
nevertheless, to be sooner prorogued or dissolved
by the Governor.

28. There shall be a Session of the General Par-
liament “once at least in every year, so that a
period of 12 calendar months shall not intervene
between the last sitting of the General Parliament

in one session and the first sitting thereof in the

next session.

“29. The General Parliament shall have power to
make Liaws for the peace, welfare and good Govern-
ment of the Federated Provmces (saving  the
Sovereignty of England), and. es Hy Laws re-

The Public Debt and Property. :

. The Regulation.of Trade and Commerce.

The imposition or regulatlon of Duties of
Customs on Imports and Exports, except
on Exports of Timber, Logs, Masts, Spars,
Deals, and. Sawn Lumber and” of Coal
and other Minerals.

. The imposition and regulation of Hxcise

Duties.

5909

modes or systems of Taxation.
. The borrowing of money on the pubhc credit,
. Postal service.

o Sl N ot e

Canals and other works, connecting any

. The raising of money by all or any other

. Lines of Steam or other Ships, Railways, :

et SR
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two or more of the Provinces together, or
* extending beyond the limits of any Pro~'
vince.

9. Lines.of %éams}nps between the Federated

10.
1.

Provinces ‘and other Countries.

Telegraphic communication and the incor-
poration of Telegraph Companies.

Al such works as shall, although lying
wholly within any Provmoe be specially.
declared by the Acts authmumrr them- to‘
be for the general advantage. o

. The Census. -
. Militia--Military, and. Naval Servme and

Defence.

. Beacons, Buoys and Light Houses

. Navigation and Shipping.

. Quarantine.

. Sea Coast and Inland Fisheries.

. Ferries between any Province and a Foreign

Country, or between any two Provinces.

. Savings Banks.

. Welghts and Measures.

. Bills of Exchange and Prormssory Notes.
. Interest.

. Legal Tender.

. Bankruptey and Insolvency.

. Patents of Invention and Discovery.

. Copyrights.

. Indians and Lands reserved for the Indlans
.- Naturalization and Aliens.

Marnage and’ DlVOI‘CG )
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432, The Criminal Law, excepting the Constitu-~
tion of Courts of Criminal Jurisdiction,
but ineluding the Procedure in Crmnna.l

“ - mattbers..

- Rendering uniférm z2ll or any of the laws .

relative to_ property and cwll mohts in

Upper Canada, Nova, S

ek, Newfoundland

Isla,nd and rendering uniform the pro-

dure of allorany ofthe Courtsinthese Pro-

nces; but any Statube for this purpose

,-‘B‘H;hall ‘have:no- force, or, a,uth‘ :

Province .until _sanctioned by.

latur reof.

34. The sment of a General Court of

Appeal for the Federated Provinces.

- 35. Iminigration.

- 36, Agriculture. '

7#37. And_generally respectmg all matters of a .

' general character 1ot especially and ex-
clusively reserved for the Local Govern-
ments and: Legislatures. ‘

- 30. The tzeneral (xovernment and Parhament

g shali have all powers necessary or proper for per-

forming the obligations of the Federated Pro- |
vinces, as part of the British Bmpire, to Foreign
Countmes, arising under Treaties between Great
Britain and such Countries.

31. The General Parliament may also, from
time to time, esteblish additional Courts, and the
General Government may appoint Judges and
Officers thereof, when the same shall appear neces-
sary ‘or for the public advantage, in order to the °
due execution of the laws of Parliament.
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32. All Courts, Judges, and Officers of the . :

seversl Provinces shall aid, assist, and obey the
General Government in the exercise of its rights
and powers, and for such purposes shall be held
to be Courts, Judges and Officers of the General
Government.

33. The General Government shall appoint and
pay the Judges of the Superior Courts in each
Province, and of the County Courts of Upper

Janada, and Parliament shall fix their salaries.

34, Until the consolidation of the Laws of '
Upper Canada, New Brunswick, Nova Scotia,
Newfoundland, and Prince Edward Island, the
Judges of these Provinces appointed by the General
Government shall be selected from their respec—
twe Baxrs.

The Judges of the Courts of Lower Canada
shall be selected from the Bar of Lower Canada.

36. The Judges of the Court of Admiralty new
receiving salaries shall be paid by the General
Govermnenb

37. The Judges of the Superior Courts shall
hold their offices during good behaviour, and shall
be removable only on the Addxe% of hoth Houses,
of Parliament.

A¥LocaL GGOVERNMENT

38. For each of the Provinces there shall be an
Executive Officer, styled the Lietenant-Governor,
who shall be appomted by the Governor Greneral

in Council, under the Great Sea.l of the Federated
~ Provinces, during pleasure : such pleasure not.to
be exercised before the expiration of the first five
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‘years, except for cause:such-cause to be com-
municated 1n writing to the Lieutenant-Governor
immediately after the exercise of the pleasure as
aforesaid, and also by Messages to both Houses
of Parliament, within the first week of the first
Session afterwards.

39. The Lieutenant-Governor of each Province
shall be paid by the General Government.

40. In undertaking to pay the salaries of the
Lieutenant-Governors, the Conference does not
desire to ‘prejudice the claim of Prince Edward
Island upon the Imperial Government for the
amount now paid for the aalary of the Lieutenant-
Governor thereof.

. The Local Govelnment and Legislature of
each Provmce shall be constructed in &uch manner
as the existing Legislature of such Provinee shall
provide.

42. The Local Legislatures | shall have power to
alter or amend their Constitution from time to time.

43. The Local Legislatures shall have power to
make Laws respecting. the following subjects :

1. Direct Taxation and the imposition of Duties
on the Export of Timber, Tiogs Masts,
. Spars, Deals, and Sawn Lumber and Of
Coals and other Minerals.
2. Borrowing Money on the credit of the Pro-
vinee.
3. The establishment 'and tenure . of = Local
Offices, and the appointment and payment
of Local Oﬂicels _
Agriculture.
Immlgrafmn

*

SEN
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10.

15.

16.

17.
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. Education; saving the rights and privileges

which the Protestant or Catholic minority
in both Canadas may possess as to their
Denominational - Schools, at. the time
when the Union goes into operation. -

. The sale and m&n&ﬁement of Public Lands,
excepting Lands belongmﬂ Lo the Genera]
Governmeny.

Sea Coast and Inland Fisheries. -

. Theestablishment, maintenance, and manage- '

ment of Penitentiaries, and: of Public and
Reformatory Prisons.

The establishment, malntenance, and man-
agement of HOSplt&l% Agylums, Charities,
and Eleemosynury 1nsb1tut10ns

. Municipal Institutions.
. Shop, Saloon, Tavern, Auctiornicer and othe1

Licences.

. Local Works. ' '
. The Incorporation of pnvate or loca,l Com-

panies, except such as relate to matters
assigned to the General Parliament.

Property and civil rights, excepting those
portions thereof asswned to the General
Parliament. -,

Inflicting punishment by fine, penalmes,
1mpmsonment or otherwise for the breach
.of laws passed in relation to any subject
within their jurisdiction.

The Administration of Justice, including the
constitution, maintenance, and 0rgamz~
ation  of the Courts—both of Civil and -
Criminal Jurisdiction, and including also '
the Procedure in Civil Matters.
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18. And .geﬁe’rally all matters” of a private .or
local nature, not ass1gned to the General
Pa,rhament y ‘

44 The power, of respltmg, reprlevmg, and par-
domng Prisoners convicted, of crimes, and .of .com-
. itt1 ‘ whole.or in
pari; “which belongs of Tight to the Crown, shall
be administered by the Lieutenant-Governor of
each Province in Council, subject to any. instruc-
tions he may from time to time receive from the

. General Government, and subject to any provi-

sions ‘that may be raade in this behalf by the
General Parliament. ,

£ " MISCELLANEOUS,
ﬁ45. In regard to.all subjects over which juris-
diction belongs. to. both the (eneral and lLocal
Legislatures, the laws: of the General Parliament
shall eontrol and supersede those made by the
Loocal Legislature, and the latter shall be void as
far as they are repugnant to or inconsistent with
the former. :

46. Both. the-English.,
may be employed. in, the (
in 1ts proceedings, and in the Local Leglslature of

Lower Canada, and also in the Federal Courts

and in the Courts of Lower Canada.

47. No lands or property belonging to the
General or Local Government shall be liable to
taxation.

48. All bills for appropma’cmg any part of the

215
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public revenue, or for 1mp031ng any, new tax or
impost, shall originate in the House of Commons °
or the House of Assembly, as the case may be.

49. The House of Commons or House of As-
sembly. shall not originate or pass any vote,
resolution, address, or bill for the appropriation
of any part of the public revenue, or of any tax
or impost to any purpose, not fiest recommended
by Message of the Governor General, or the Lieu-
tenant-Governor, as the case may be during the
session in which such vote, resolutlon address, or
bill is passed.
#50. Any bill of the General Parliament may be
reserved in. the usual manner for her Majesty’s
assent, and any bill of the Local Legislatures may
in like manner be reserved for the consideration
of the Governor General.

" 51. Any bill passed by the General Parliament

shall be subject to disallowance by her Majesty ¢

within two years, as in the case of bills passed by
‘the Legislatures of the said Provinces hitherto,

and in “Jike manner any bill passed by a Local

Legislature shall be subject to disallowance by the =
Governor General within one year after the pass-
ing thereof.

52, The seat of Government of the Federated
Provinces shall be Ottawa, sub]ect to the Royal
Prerogative.

53. Subject to any future action of the respec-
tive Local Governments, the seat of the Local
Government in Upper Canada shall be Toronto;
of Lower Canada, Quebec; and the seats of the L
T.ocal Governments in the other Provmces shall -
be as at present. -
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PROI’ERTY AND LIABILITIES ’

54. All stocks, eash, ~bankers’ balances rand
securities for money belongmg to each Provinee,
‘gt the time of the Union, except as hereafter
mentioned, shall belong ﬁo the General Govern-
ment.

: BB, The followmg public works and property of
each Provmce ghall belong to the General Govern~

men’c to it e

! Canals
. Public harbours b
. Lighthouses and piers;
. Steaniboats, dredges, and public vessels 3§
River and: lake improvements; :
Railway and railway stocks, mortgages, and
other debts due by railway companies ;
. Military roads;
. Custom houses, post offices, and other pubhc
- buildings, except such as may be set aside
. by the General Governmeont for the use
of " the - Local Leglslatures and Govern-
R ments ;
9. Property transferved by the Impenal Govern-
ment, and known as Ordnance property ;
10. Armoumes, ‘drill sheds, military clothmg,
and munitions of war; and
U1. Lands set apart for public purposes.

o0 =3 @pmwwu

3. All lands, mmes, minerals, and royalties
3d in her Majesty in the Provinces of Upper
da, Lower Canada, Nava Scotia, New Bruns-

vand Prince Edward Island, for the use of
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!/ such Provinces, shall belong to the Lecal Govern-

ment of the territory in which the same are so
gituate ; subject to any trusts that may exist in
respect. to any of such lands or to any interest of
other persons in respect of the same.

57. All sums due from purchasers or lessees of
guch lands, wines, or minerals, at the time of the
Union, shall also Belong o the Local Governments.

58. All assets connected with such portions of
the public debt of any Province as are assumed
by the Local Governments, shall also belong to
these Governments respectively.

59. The several Provinces shall retain all other
public property therein, subject to the right of the
(teneral Government to assuine -any Jands or
public property required for fortifications or the
defence of the country,

60. The General Government shall assume all
the debts and liabilities of each Province.

61. The debt of Canada not speci-
ally assumed by Upper and
Lower Canada respectively,
shall not exceed at the time

of the Union . . $62,500,00
Nova Scotia shall enter the
Union with a debt not exceed-

ing . - 8,000,
And New Brunswmk, wn;h a debt
notexceeding . . . 7,000,

62. In case Nova Scotia or New Brunswic'
not incur liabilities beyond those for which
Governments are now beund, and which

make their debts at the date of Union less

PO
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$8,000,000 and $7,000,000 respectively, they shall

Dbe entitled to interest at 5 per cent. on the amount

not so incurred, in like manner as is herein-after
provided . for Newfoundland .and Prince Edward.
Island ; the  foregoing resolution bemg in no

respect intended to limit the powers given to the

respective Governments of those Provinces by

- legislative autherity; but only to limit the maxi-

mum_ amount of charge to be assumed by the
General Government. Provided always that the
powers so conferred by the respective Legislatures
shall be exercised within five years from this date,
or the same shall then lapse.

63. Newfoundland and Prince Edward Island,
not having incurred debts equal to those of the
other Provinces, ghall be entitled to receive by
half-yearly payments in advance from the General

" Government the interest at b per cent. on the

difference between the actual ameunt of their
respective debts at the time of the Union, and the

e average amount of indebtedness per head of the

population of Canada, Nova:Seotia, and New
Brunswick.
. 64. Incongiderationof the transferto the General
Parliament of the powers of taxation, an annual
grant in aid of each, Province shall be made, equal
to 80 cents per head of the population, as estab-
lished by the census of 1861, the population of
Newfoundland being estimated at 130,000.. Such
aid shall be in full settlement of all future demands
upon the General Government for local purposes,
and shall be paid half- -yeaxly in advance to each
Province.

65. The position of New Brunswick being such
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as to entail large immediate charges upon her
local revenues, it is agreed that for the period of
10 years from the time when the Union takes
effect, an additional allowance of $63,000 per
annum shall be made to that Province. But that
so long as the liability of that Province remains
under $7,000,000, a deduction equal to the
interest on such deficiency shall be made from
the $63,000.

66. In consideration of the surrender to the
General Government by Newfoundland of all its
rights in mines and minerals, and of all the un-
granted and unoccupied lands of the Crown, it
18 agreed that the sum of $150,000 shall each
year be paid to that Province, by semi-annual -
payments. Provided that that Colony shall re-
tain the right of opening, constructing, and con-
trolling roads and bridges through any of the said

-lands, subject to any laws which the General
Parliament may pass in respect of the same.

67. All engagements that may, before the
Union, be entered into with the Imperial Govern-
ment for the defence of the country shall be
assumed by the General Government.

68. The General Government shall secure, w1th-
out delay, the completion of the Tntercolonial
Railway from Riviére-du-Loup through New
Brunsvwck to Truro in Nova Scotia.

#69. The communications with the North-wes-
tern Territory, and the 1mprovements required
for the development of the trade of the Great
 West with the Seaboard, are regarded by this

" Conference as subjects of the highest importance
to the Federated Provinces, and shall be prose-
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cuted at the earliest possible period that the state
of the finances will-permit.

70. The sanction of the Imperial and Local
Parliaments shall be sought for the Union ‘of the
Provinces, on the principles adopted by the Con-
ference.

71. That her Ma]esty the. Queen.be. solicited to
. determine the rank and name of the Federated

. Provinces.

72. The proceedings of the Conference shall be
authenticated by the signatures of the Delegates,
and. submitted by each Delegation te its own
Government, and the Chairman is authorized to
submit a copy to the Governor General for trans-
mission. to the Secretary of State for the Colonies.

I certify that. the above is a true copy of the
original Report of Resolutions adopted in Con-
ference '

) E. P. TACHE Chairman,
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2. THI RIGHT IlONOURA,BLE EDWARD
CARDWELL TO VISCOUNT MONCK

Dowxing STREET, -
December 3 1864
My LORD

Her Mcx]cqty g Clovernment have recewed with
the most cordial satisfaction your Lord%)np S

¢ Pegpatch of the Tth ultime, transmitting for their
! consideration the - Resolutions &dopted by. the
¢ Representatives of the several Provinces of British
 North America, who were assembled at Quebec.

With the sanction of the Crown—and upon the
invitation of the Governor General—men of every

Province, chosen by the respective Lieutenant-

Governots withoub disbinction of palty, asserhbled
to .consider questions of -the utmost. interest to

every subject of the Queen of whatever race or

"Il cresident in thoke™ Provinces; and~ have

e

artived at a conclusion destined to exercise’a most
important influence tripon’ thefuture %sre]fare of the
whole community.

Animated by the warmest sentiments of loyalty
and devotion to their Sovereign,— earnestly

desirous to secure for their posterity throughout

all future time the advantages which they enjoy
ag gubjects of the Britisly Crown,—steadfastly
attached to the institutions under which they live,

~—they have conducted their deliberations with:

264
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patient sagacity, and have arrived at unanimous
conclusions on questions invelving many diffi-
culties, and calculated under less favourable ang-
pices to have given rise to many differences of

opinion.’ -'

Such.an event is in the highest dewree honour-
able to those who.have taken Jpartin these delibera-
tions. It must inspire confidence in the men by
whose judgement and temper this result has been
abtained :—and will ever remain on record as an
evidence of the salutary influence exercised by the
ingtitutions under which these qualities have -
been so signally developed:

Her Majesty’s Government have given fo your
Despatch and. to.the Resolutions.of. the Conference
their most,.deliberate, consideration. They have’
regarded them. as a whole, and as having been
‘designed by those who have framed them to
establish as complete and perfect an union of the
whole into one Government, as the circumstaneces
-of the case and a due consideration of existing
. interests would admit. They ac¢cept them, ’chere-
fore, as being, in the deliberate judgement of those
best qua.hﬁed to, decids n..the, subject, the
bgsu framewo e to be passcd by the
Ymperial Parliament. ning thab most desir:
able resuls,

The point of principal importance to the prac-
tical well-working of the scheme, is the accurate
determination of the limits between the authority -
of the Central and that of the Local Legislatures -
in, their. relation. to. each. other Tt has not been
p0551b1e to exclude from the resolutions some pro- '
visions which appear to be less consistent than

Ke
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might, perhaps, have been desired wiéh the sim-
plicity and unity of the system. ' But upon the
whole it appears to her Majesty’s Government
't}_@_tm _precautions have been taken, which are
0bv1ous1 intended to secure to the (“entlv@LWGQy_“eg m-
‘menf; the means of effective action throughout the
{several Provmces' and 0" guard (Lg(mnst “those
evils which must inevitably arise, if any doubt
, ‘were permitited to exist as fo the xesp(‘(twe imifs
. of Central and Local authority. They are glad
to observe that, although large powers of legisla-
tion are mtended 16 be vested in local bOdleb yet
the principle of Central control has been steadll
Kept 1n view The importance. of -this prmclple
cannot be overrated. Its maintenance is essential
\to the practical efliciency.of the system,—and to
| its harmomnious operation, both in the general
i adminigtration, and in the Governments of the
several Provinces. A very important part of this
subject is the expense which may attend the
working of the Central and the Local Governments.
Her Ma]esty s Governnient cannot but express the
earnest hope that the arrangements which may
be adopted in this respect may not be of such a
nature as to increase—at least in any considerable
degree—the whole expenditure, or to make any
material addition to the taxation, and thereby
retard the internal industry, or tend to impose
new burdens on the commerce of the country.
&~ Her Majesty’s Government are anxious to lose
4 no time in conveying to you their general approval
a; of the proceedings of the Confelence There are,
* howeyer,. two. prowsmns of ‘great importance
* which seem to quulre revision. “The first of these
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is the provision contained in the 44th Resolution
with respect.to. the exercise of the Prerogative of
pardon. It appears to her Majesty’s.Government
that this duty belongs to the representative of the
Sovereign,—and . could. not. with propriety be
devolved ' upon . the Lieutenant- Governors, who
will, under the present scheme, be appointed not
directly by the Crown, but by the Central Govern-
ment of the United Provinces.

The second point which her Majesty’s Govern-
ment desire should be reconsidered is the Constitu-
tion of the Legislative Council. They appreciate
the considerations which have influenced the Con-
ference in determining the mode in which this
body, so important to the constitution of the.
Legislature, should be composed. But it appears
to them to require further consideration whether
if the Members be appointed for life, and their
number be fixed, there will be any sufficient means
of restoring harmony between the Legislative
Council and the Popular Assembly, if it shall ever
unfortunately happen that a decided difference of
opinion shall arise between them.

These two pomts relatlng to, the Prerogatlveg}
of the Cr own and 10 the bonstltumon of the Upper,
Chamber, have appeared to require distinct and;
separate notice. Questions of minor consequence’
and matters of detailed alrangement may pro-
perly be reserved for a future time, when the
Provisions of the Bill, intended to be submitted
to- the Tmperial Parhament shall come under
consideration. - Her Mijesty’s Government antici-
pate no serious difficulty in this part of the case,
—sinee the Resolutions will generally be found -




268 FEDERATION OF CANADA

sufficiently explicit to guide those wiho will be
intrusted with the preparation of the Bill. 1§
2 appears to them, therefore, that you should now
- take immediate measures in concert with the
Tientenant- Govcrnorc; of the several Provmce%,
' for submitting to their respective Legislatures
¢ this project of the Conference ;—and if, as I hope,
~you are able to report thd,t thege Lem«;latures
“sanction and adopt the scheme, her Mageqtys
Government will render you all the assistance in
their power for carrying it into eflect. It will
probably be found to be the most convenmient
courge, that in concert with the Lieutenant-
Grovernorq you should seleet a deputation of the
persons best qualified, to proceed to this country ;
—~—that ﬂley may be present during the prepara-
tion of the Bill, and give to her Majes’oy s Gtovern-
ment the benefit of their counsel upon any ques- !
tion which may avise during the passage of the |
meagure through the two Houses of Parliament,
I have, &c., l
EpwarD CARDWELL.

(A copy of the foregoing Despatch was sent
on the 8th December to the Governors.of each of
the other Provinces in North America, viz., Nova
. Scotia, New Brunswick, Prince Bdward Island,
and Newfoundland.)



[ON. JOHN MACDONALD'S SPEECH IN
THE CANADIAN PARLIAMENT

1865

I wave the honour of being charged on behalf of
the Gevernment, to submit a scheme for the Con-
federation of all the British North American Pro-
vinees—a scheme which has been received, I am
glad to say, with general, if not universal, appro--
bation in 2 The scheme, as propounded
~ through €k, , has received almost no opposi-
“fion.. ‘While there may be occasionally, here and
there, expressions of dissent from some
detaﬂs, yet the scheme as a whole has 1
almost universal approval, and ‘the Go
has the greatest satisfaction in presentin
this House. This subject, which now absorbs the
attention of the people of Canada, and of the whole
of British North America, is not a new one. For
* years it hag more or less attracted the attention
of every statesman and politician in these pro-
vinces, and has been looked upon by many far-
seeing politicians as being eventually the means
of dec1d1ng and settling very many of the vexed
questions which have retarded the prosperity of
the colonies as a whole; and particularly the
prosperity -of Canada. The subject was pressed
upon the public attention by a great many writers
. 269
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and politicians; but I believe the attention of
the Legislature was first formally called to it by
my honourable friend the Minister of Finance.
Some years ago, in an elaborate speech, my
honourable friend, while an indépendent member
of Parliament, before being connected with any
Yovernment, pressed his views on the Legislature
at great length and with his usual force. But the
subject was not taken up by any party as a branch
of their policy, until the formation of the Cartier-
Macdonald Administration in 1858, when the
Confederation "of “the Colonies was- a,nnounced as
one of the measures which they pledged themselves
to attempt, if possible, to bring to a satisfactory
conclusion. . In pursunance of that promise, the
letter or despatch, which has been so much and
g0 freely commented upon in the press and in
this House, was addressed by three of the members
of that Administration to the Colonial Office.
The subject, however, though looked upon with
favour by the country, and though there were no
distinct expressions of opposition to it from any
party, did not begin to assume its present pro-
portions until last session. Then men of all
_ parties and all shades of politics’ becdme alarmed
at the aspect of affairs. They found that such
wag the’ 0ppos1t10n between the two sections of
the province, such was' the danger 'mpendmg
anarchy, in conbequence of the irreconcileable
différénces of opinion with respect to representa-
tion by population, between Upper and Lower
Canada, that unless some solution. of the difficulty
was arrived at, we would suffer under a succession
of “weak nrovernmer)’tzs,——weaa,k in numerical sup-

i
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port, weak in force, and weak in power of doing
good. ~All were ala,rmed at this state of affalrs-
We had election. after election,—we.had. mlmsbry
after ministry,.. with. the same..result. Parties
were so. equally .balanced, that. the vote of one
member might decide.the. fate of the Administra-
tion and the course of legislation for a year or a
series. of years. This condition of things was well
caleulated to arouse the earnest cons1derat10n of
every lover of his country, and I am happy to say
it had that eflect. None were more impressed by
#this. momentous state of affairs, and the grave
~apprehensions that existed of a state 0
. destroying our “credit, “destroying our p
 destroying our progress, than were ‘
“«f‘fof thig present House; and the Teading states—
imen on both sides seemed, to_have .come to the
‘common eonclusm tep must be taken
ito rtelieve the country from the deadlock and :
1mpendmg anarchy that. hung over us—With that .-
view, my colleague, the President of the Council,
made a motion founded on the despatch addressed
to the Colonial Minister, to which I have referred,
.and a committee was ‘struck,, composed. of gentle—
men of both sides.of the House. of all shades of
political opinion, without any reference to whether
they were supporters of the Administration of the
day or belonged to the Opposition, for the purpose
of taking into calm and full deliberation the evils
which threatened the futiire "of Canada. That
motion of my honourable friend esulted  most
happily. The. committee;-by.-a- wise.provision,—
and in order that each member of the committee
might have an opportunity of expressing his
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‘opinions without being in any way compromised
~before the public, or with his party, in regard
either to his political friends or to his political
foes,—agreed that the discussion should be freely
entered upon without reference to the political
.antecedents of any of them, and that they should
© .5t with cloged doors, so that they m1ght be able
o approach the subject frankly and in a spirit of
compromise. The committee included most of
the leading members of the House,—I had: the
honour niyself to be one of the umber,—and the
result was that there was found an ardent desire,
, ~a creditable desire, I must say,—displayed by
all the members of the committee to approach the
"subject honestly, and to attempt to work out
some solution which might relieve Canada from
the evils under which she laboured. The report
of that committee was laid before the House, and
then came the political action of the leading men
«of the two parties in this House, which ended in
the formation of the present Government. The
principle upon which that Government was formed
has been announced, and is known to all. It
was. formetl for the very purpose of carrying out.
the object which bas.now. recewed to a certain
degree .its completion. by the 1 have
‘had the. honour o pla "As has
been-stated; it was"not with sat deal of
éhfﬁculfy and reluctance that that Government
was formed. The gentlemen who compose this
Government had for many years been engaged in
peolitical hostilities to such an extent that it affected
--even their social relations. But the erisis was
~‘,g1eat the danger was imminent, and’ the “gentle-
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“Hiten who now form the present Administration
und it to be their duty to lay aside all personal
elings, to sacrifice in some degree thelr position,
nd even to run the risk of having their motives.
ylmpugned for the sake of arriving at some con-
c}usmn that,w ld be satlsfactory to the o

the representatives.of the people 1n this House will
sangction, the scheme which is now submitted for
the future government of British North America.
Everything seemed to favour the project, and
everything seemed to _show that the present Was
the time, if ever, Wher;n this gre union. between
all her Majesty’s subjects dwelling in British
North America should be carried out When the.
Government was formed, it was felt that the
difficulties in the way of effecting a union between
all the British North American Colonies were
great—so great as almost, in the opinion of many,
to make it hopeless. And with that view it was.
the policy of the Government, if they could not
succeed in' procuring a union between all the
British North American Colonies, to._attempt to
free the COllIlt’T‘V from fhp dead ]nnlr in which we
were placed in Uppe in con-
sequence of the difference of opinion between the
two sections, by havmg a_severance to.a certain
‘extent of the present union between the two pro-
vinces of Upper and Lower Canada, and the sub-
stibution of a Federal Union between them.
Most of us, however, I may say all of us, were
agreed—and I believe every thinking man will
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agree—as to the expediency of effectipg a union
between all the provinces, and the superiority of
such ‘a design, if it were only “practicable, over
the smaller “scheme of having a Federal Union
between Upper and Lower Canada alone. By a
happy concurrence of events, the time came ‘when
that proposition could be made with a hope of
success. By .a. fortunate coincidence the desire
for union existed in the Lower Provinces, and a.
feeling of the necessity of strengthening themselves
by. collectlnfy together the scattered colonies on
the sea.bomd had induced.them to.form a con-
vention of their own for the purpose of effecting
a union of the Maritime Provinces.of Nova.Scotia,
New Brunswick, and Prince Edward Island, the
legislatures of those colonies having formally
authorized their respective governments to send
4 delegation to Prince Edward Island for the pur-
pose of attempting to form a union of some kind.
Whether the union should be federal or legislative
- was not then indicated, but a union of some kind
- was sought for the purpose of making of them-
- selves one people instead of three.  We, ascertain-
ing that they were about to take such a step, and,
knowmﬂ that if we allowed the occasion to pass,
if ’rhey did indeed break up all their present
political organizations and form a new one, it
could mot be expected that they would again
readily destroy the new organization which they
had formed,—the union of the three provinces
on the sea-board,—and form another with Canada,
knowing. this, we availed ourselves of the oppor-
tunity, and asked if they would receive a deputa-
tion from. Canada, who would.go to. meet them

/ ;
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’ ;‘fg at Charlotfetown;. Aor-the.purpose. of laying before

em the advantages of a larger and more extensive
‘unien, by the junction. of all.the. provinges.in.one
great, government under our common. Sovereign.
They at once kindly. consented to. receive and
hear _wus. They did receive us cordially and
generously and asked us to lay our views before
them. We did so at some length, and so satis-
facﬁory to them were the reasons we gave; so
clearly, in their opinion, did we show the advan-
tages of the greater union over the lesser, that
they at once set aside their own pro]ect and
joined heart and hand with us in entering into
the larger scheme, and trying to form, as far as
they and we could, a great nation and 2 strong
government. Encouraged by this arrangement,
which, however, was altogether unofficial and
unauthorized, we returned to Quebec, and then
the Government of Canada invited the several
governments -of the sister colonies to send a
deputation here from each of them for the pur-
pose of considering the question, with something
ike authoriby from their respective governments.
. The result was; that.when we met here on the 10th
of October, on the first.day.on which we assembled,
after the full .and free..discussions which had
taken place: at. Charlottetown; the first resolution
now before.this House was passed unanimously,
being received with acclamation, as in the opinion
of every one who heard it, a proposition which
ought to receive, and would receive, the sanction
of each government and each people. The resolu-

tion is, ‘ That the best interests and present and.-:

future prosperity.of British North Amerida will
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be promoted by a Federal Union undezsthe Crown
of Great Britain, provided such union can be
effected on principles. just to the several pro-‘
vinees.” It seemed to all the statesmen assembled
——and there are great statesmen in the Lower
Provinces, men who would do honour to any
government and to any legislature of any free
country epjoying representative institutions—it
wag clear to them all that the best interests and
present and future prosperity of British North

" America would be promoted by a Federal Union

.

under the Crown of Great Britain. And it seems
50 me, as to them, and I think it will.so appear tio
the people of this country, that, if we wish to be
a great people; if we wish -to - form—using
the ‘expression which was sneered at the other
evening—a great nationality, commanding the
respect of the world, able to hold our own against
all opponents, and to defend those institutions
we prze: if we.wish.to.have one system .of
government, and to establish. a.commercial union,
with unrestricted  free.trade, between .people of
the five provinces, belonging, as they do,. to.the
satne nation, obeying the same Soyereign, own-.
ing the same allegiance, and being, for the most
part of the same blood and lineage : if we wish
to be able to afford to each other the means of
mutual defence and.support. against. aggression
and attack—this can only be obtained.by.a-union
of some kind between the scattered and weak
boundaries compesing the British North American
Provinces.

The very mention of the scheme is ﬁtted to’
bring”"with it its own approbation. . Supposing
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that in the spring of the year 1865, half a million
of people were coming from the United Kingdom
tio make Canada their home, although they brought
only their strong arms and willing hearts ; though
they brought neither skill nor experience nor
wealth, would we not receive them with open
arms, and hail their presence in Canada as an
1mportant addition to our strength ? But when,
by the proposed union, we not only get nearly a
million of people to join us—when they contribute
not only their numbers, their physical strength,
and their desire to benefit their position, but when
we know that they consist of old-established com-
munities, having a  large amount of realized
wealth,—composed - of people possessed of skill,
education and experience in the ways of the
Wew World—people who are as much Canadians, I
may say, as we are—people who are imbued with
the same feelings of loyalty to the Queen, and the
same desire for the continuance of the connexion
with the Mother Country as we are, and at the
sanie time have a like feeling of ardent attack-
ment for this, our common country, for which
-they and we would alike fight and shed our blood,
if necessary-—when all this is vonsidercd, argu-
ment is. needless. to. prove. the advantage. of such
a union.

There were only three modes—if I may return |
for a moment to the difficulties with which Canada |
was surrounded—only three modes that were at |
all suggested, by which, the deadlock in odr.
affairs, the anarchy we dreaded and the evils
which retarded our prosperity, could be met or
averted.  One was -the. dlSsOlutlon of the‘union |
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between Upper and.Lower, Canada, leavmfr them
as they were before the union.of. 1841, T believe
that that proposition, by itself, had no supporters.
It was felt by every one that, although 1t was a
course that would do away wi‘rh the sectional
difficulties which existed—though it would remove
the pressure on the part of the people of Upper
Canada for representation based upon population
—and the jealousy of the people of Lower Canada
lest their institutions should be attacked and
prejudiced by that principle in our representa-
tion; yet it was felt by every thinking man in
the province that it would be-a.retrograde. step,
which would throw back the country to nearly
the same position as it occupied before the union
—that it would lower the. credit. enjoyed by
United Canada—that it ,would be the breaking
up of the connection which had existed for nearly
a quarter of a century, and, under which, although
it had not been Lompletely successful, and had
not allayed altogether the local jealousies that
* had their root in circumstances which arose before
the union, our province, as a whole, had never-
theless prospued and increased. It wag felt that.
a dissolution of the union would have destroyed
all the credit that we have gained by being a
united province, and would have left us two weak
and ineffective governments, instead of one power-
ful and united people.

The next mode suggested.was the nrantmg of
répresentation by, populatlon Now we all know
the manner in which that question was and is
regarded by Lower Canada; that while in Upper
C‘m‘xda, the. desire and ery for it was daﬂy aug-
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menting, the resistance to it in Lower Canada was
proportionably..inereasing «in . strength. Still, if
some such means of relieving us from the sectional
jealousies which existed between the two Canadas,
if some such solution of the difficulties as Confed-
eration had not been found, then representa-
tion by population must eventually have been
_carried ; no matter though it might have been
felt in Lower Canada as being a breach of the
Treaty of Union, no matter how much it might
- have been felt by the Lower Canadians that it
would sacrifice their local interests, it is certain
that in the progress of events representation by
population would have been carried ;. and, had it
been. carried=—1 .speak -here of-my. own individual
sentiments—I..do. not. think it would have been
for the interest. of Upper. Canada. For though
Upper Canada would have felt that it had recelved
what it claimed as a right, and had succeeded in
establishing its right, yet it would have left the
Lower Province with a sullen feeling of injury

and injustice. The Lower.Canadians.would. not

have worked. cheerfully under.such.s.change of
qv&:fm—n Jbut wn1ﬂﬂ havn nnaqoﬂ to he ur]'mf H\ay

~uCal

are p— namonahty, with, represen’catlves in
Parliament, governed by general principles, and
dividing accordmg to their political opinions—
and would have been in great danger of becoming
a faction, forgetful of national obligations and
only actuated by a desire to defend their own
sectional interests, their own laws, and their own
institutions.

The. third.and only means of solutlon for our
dxfﬁculmes was the junction of the provinces“either

5
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in a Federal or a Legislative Union, Now, as
regards the comparative advantages of a Leglsla.-
tive and a Federal Umon, I have never hesitated
to state my own opinions. I have again and
" “again stated in the House, that, if pra.ctlcflble I
" “thought.a. L«euhlatwe Umon Would be preforo.b]e
T have alwa.ys contended that if we could agree
to Jhave one government and one parhament
legislating for the whole of these peop]es it would
be the bebt the cheapesb, the most vigorous, and
the strongest system of government we could
adopt. But on_looking ab the subject in. the
Conference, and discussing the matter as we did,
most urireservedl y, and Wlﬂ’l a desire to arrive ak
a satisfactory conchmon we. found. th
system.. wag. i1 t,i;mble In the first.
would not meet. the assent of the .people, of Lower
Janada, because they felt that, in their peculiar
posmonmbemﬂ in a minority, with a different
language, nationality and religion from the
mo,]onty»—m cage of a ]um‘tmn wlth the other
provinces, their institutions and their laws might
_ be assailed, and their ancestral associations, on
whieh they prided themselves, attacked and pre-.
judiced ; it was found that any proposition which
involved the absorption of the individuality of
Lower Canada—if I may mse the expression—
“would not be received with favour by her people.
We found too, that though their people speak the
same 1anguage and enjoy the same system of law
as the people of Upper Canada, a system founded,
on the common law of England, there was as greab
" a_disinclination.on. the part of the various Mari-
time "Provinces to lose their 1ndﬂv1dua,hty a8
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5 7
separate pelitical. organizations, as we observed
in the case of Lower Canada herself. - Therefore,
we. were forced to.the conclusion that we must.
either abandon the idea of union altogether, or
devise-a. system. ;,of” union in.which the separate
rovineial.organizations would. be in.some.degree
reserved. So.that those who were, like myself,
n favour.of a Legislative Union, were obhged to -
modify their views and.accept the project of a
Federal Union- ag-the only scheme  practicable,
even -.for. the.. Maritime . Provinces. Because,
- although the law of those provinces is founded on
the common law of England, yet every one of
them: has a large amount of law of its ewn—
eolonial law framed by itself, and affecting every
relation of life, such as the laws of property,
municipal and assessment laws ; laws relating to
the liberty of the subject, and to all the great
interests contemplated in legislation ; Weyfound
© in short, that the statutory law of the different
provinces was 80 varied and diversified that it
was, almost impossible to weld them into a Legis-
lative, Union at once, Why, sir, if you only con-
sider the innumerable sub]eots of legislation
peculiar to new countries, and that every oné of
those five colonies-had particular laws of its own,
to whick its people have been accustomed and
are attached, you will see the difficulty of effecting
and working a Legislative Union, and bringing
about an assimilation of the local as well as general
‘laws of the whole of the provinces. We in Upper
Canada understand from the nature and opera-
tion of our peculiar municipal law, of which we
know the value, the difficulty of framlnc a. geheral
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system of legislation on local mafders which
would meet the wishes and fulfil the requirements
of the several provinces. Even the laws con-
sidered the least important, respecting private
rights in timber, roads, fencing, and innumerable
other matters, small in themselves, but in the
aggregate of great inberest to the agricultural
class, who form the great body of the people, are
regarded as of great value by the portion of the
community affected by them. And when we
consider that every one of the colonies has a body
of law of this kind, and that it will take years
before those laws can be assimilated, it was felt
that at first, at all events, any united legislation
would be almost impossible. I am happy to
state—and indeed, it appears on the face of the
resolutions themselves—that, as regards the
Lower Provinces, a great desire was evinced for
the final assimilation of our laws. One of the
resolutions provides that an attempt shall be
made to assimilate the laws of the Maritime Pro-
vinces and those of Upper Canada, for the purpose
of eventually establishing one body of statutory
law, founded on the common law of England, the
....parent of the laws of all those provinces. ,
One great objection. made to a Federal Union

T was the expense.of an increased number of legis-

latures. 1 will not enter at any length into that
subject, because myhonourable friends, the Finance
" Minister and the President of the Councll who
are infinitely more competent than myself to deal
with matters of this kind—matters of account—
will, I think, be_able to show.that. the.expenses
undet a I‘edera,l Union will not be greater than
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those undar the existing system . of  separate
governments and legislatures. Here, where we
have ‘a joint legislature for Upper and Lower
Canada, which deals not only with subjects of
géneral interest common to all Canada, but with
all “matters of private right and of sectional
interest, and with that class of measures known as
“private bills, we find that one of the greatest
sources of expense to the country is the cost of
legislation. We find, from the admixture of sub-
jects of a general with those of a private character
in legislation, that they mutually interfere with
each other; whereas, if the attention of the
Legislature was confined to measures of one kind
or the other alone, the session of Parliament
would not be so protracted and therefore not so
expensive as at present. In.the.proposed Con-
stitution all matters of general interest are to.be

)

. dealt with by the General Legislature ; - while the

local legislatures will deal with matters of local
interest, which do.not.affect the Confederation as
a whole, but are of the greatest importance to

. their.particular sections. By such a division of
Jabour the sittings of the General Legislature

would not be so protracted as even those of
Canada alone. And so with the local legislatures,
their attention being confined to subjects pertain-
ing to their own sections, their sessions would be
shorter and less expensive. Then, when we con-
sider the enormous saving that will be effected in
the ‘administration of affairs by one General
Government—when we reflect that each of the

= five colonies has a government of its own with a

complete establishment of public departments and
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all the machinery required for the transaction of
the business of the country——that each has a
separate executive, judicial and militia system—
that each province bhas a separate ministry
including a Minister of DMilitia, with a complete
’\d]ut&nt General’s Department—that each has a
Finance Minister with a full Customs and Txcise
stafi—that each Colony has as large aund complete
an administrative organization, with as many
executive officers as the General Government
will have—we can well understand the enormous
saving that will result from a union of all the
co]omes, from their having hut one head and one
central system.

We, in Canada, already know something of the
advantages and disadvantages of a Federal Union.
Although wé have nominally a Legislative Union
in Canada—although we sit in one Parliament,
supposed constitutionally to represent the people
without regard to sections or localities, yet we
know, as a matter of fact, that since the union in
1841 we have had a Federal Union; that in
matters affecting Upper Canada solely, members
from that section claimed and generally exercised.
the right of exclusive legislation, while members
from Lower Canada legislated in matters affecting
only their own section, We have had a Federal
Tnion in fact, though a Legislative Union in

name; and in the hot contests of late years, if
on any occasion a measure affecting any one
section were interfered with by the members from
the other—if, for instance, a measure locally afiect-
ing Upper Canada were carried or defeated against
the wishes of its majority, by one from Lower
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‘Canada,—ipy honourable friend the President of
the Council and his friends denounced with all
their emergy and ability such legislation as an
infringement’ of the rights of the Upper Province.
Just 1n the same way, if any act concerning Lower
Canada were pressed into law against the wishes
of the majority of her representatives by those
from Upper Canada, the Lower Canadians would
Tise as one man and protest against such a viola-
tion of their peculiar rights, The relations between
England and Scotland are very similar to that
which obtains between the Canadas. The union
between them, in matters of legislation, is of a
federal character, because the Act of Union
between the two countries provides that the
Scottish law cannot be altered, except for the

manifest advantage of the people of Scotland.
This stipulation has been held to be o obligatory
on the Legislature of ‘Great Britain, that no
measure affecting the law of Scotland is passed
unless it receives the sanction of a majority of the
Scottish members in Parliament. No matter how
important it may be for the interests of the
. Empire as a whole to alter the laws of Scotland—
no matter how much it may interfere with the
symmetry of the general law of the United King-
dom, that law is not altered, except with the
consent of the Scottish people, as expressed by
their representatives in Parliament. Thus we
bave in Great Britain, to a limited extent, an
example of the working and effects of a Federal
Union, as we might expect to wituess them in
our own Confederation.

The whole.scheme. of Confederation, ad pro-
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pounded by the Conference, as agreed to -and
sanctioned by the Canadian Government and as
now presented for the consideration of the people

~ and_the Legislature, bears upon its face the

marks of compromise. Of necessity there must
have been a great deal of mutual concession.
When we think of the representatives of five
colonies, all supposed to have different inferests,
meeting together, charged with the duty of pro-
tecting those interests and of pressing the views

.. of their own localities and sections, 1t must be
<% admitted that, had we not met in a spirit of con-

ciliation, and with an anxious desire to promote
this union; if we had not been impressed with
the idea contained in the words-of the resolution

+—* That-the best interests and present and future
plospcnty of British North America would be
promoted by a Federal Union under the Crown of
Great Britain,"—all our efforts might haye proved
to be of no avm] If we had not ‘felt that, after
coming to this condusmn, we.were bound to set
aside our private opinions on matters of detail,
if we had not felt curselves bound to look at what
was practicable, not obstinately rejecting the
opinions of others nor adhering to our own; if
we_ had not.met, I say, in.a spitit of conciliation,
and with an_anxious, overruling desire to form
one people under one crovernment we never would
have succeeded. With these. views, we, press the
question on_this House and the country. I say
to this House, if you do not believe that the union
of the colonies is for the advantage of the country,
that the joining of these five peoples into one
natioh, under one sovereign, is for the benefit of
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all, then re;ect the scheme. Reject it if you do
not believe'1t to be for the present advantage and
future prosperity of yourselves and your children.
But if, after a calm and full consideration of this
scheme, it is believed, as a whole, to be for the
advantage of this prov1nce~—1f ‘the House and
“country believe this union to be one which will
ensure for us British laws, British connection, and
British freedom—and. increase and develop the
gocial,’ political and -material prosperity of the
 country, then Iimplore this House and the country
“to lay aside all prejudices, and accept the scheme
which we offer. 1 agk se t0 meet the
question in the same spirit.in which the delegates
met it. T ask each member of this House to lay
aside hls own opinions as,. to_particular details,
and to, a,ccept the scheme as.a whole if he think
it beneficial as a whole. As I stated in the pre-
»»:uhmmary discussion, we must, consider this scheme
in the light, of a treaty. By a happy coincidence
of circumstances, Just ‘when an Administration
had been formed in Canada for the purpose of
attempting a solution of the difficulties under
~which we laboured, at the same time the Lower
Provinces, actuated by & similar feeling, appointed
a Conference with a view to a union among
themselves, without: being cognizant of the posi-
tion the government was taking in Canada. If
it had not been for this fortunate coincidence of
events, never, perhaps, for a long series of years
would -we have been able to bring this scheme to
a practical conclusion. ~ But we did succeed. We
made the arrangement, agreed upon the scheme,
~-and the deputatlons from the several governtents
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represented. at the Conference went back pledged
to lay it before their governments, and to ask the
le;:,islatures and people of their respective pro-

" »'vinces to assent to it. T trust the scheme will be
~assented to as a_whole. T am sure this House

will not seek to alter it in its unimportant details ;

‘and, if altered in any important provisions, the
‘f;'icsult must be that the whole will be set aside,.
and we must begin de novo. If any important
‘¢hanges are made, every one of the colonies will

- feel itself absolved from the implied obligation to

deal with it as a treaty, each province W111 feel
itself at T1berty to amend it ad libitum so as to suit
its own views and interests; in fact, the whole
of our labours will have been for nou«hﬁ ‘and we
will have to renew our negotiations w1bh all the
colonies for the purpose of esmbhbhm" some new
scheme. .I hope the House will not adopt any
such_course as will postpone, perhaps for ever,
or. a,t all events for a long. period, all chances of
“All the statesmen and public men who
“written or spoken on the subject admit the
advantages of a union, if it were practicable :

and now when it is proved to be practicable, if
we_do. not._exmbrace this opportunity the present
favourable time will pass. away, and we may never
have it again. Because, just so surely as this
scheme “is defeated, will be revived the original
proposition for a union of the Maritime Provinces,
irrespective of Canada; they will not remain as
they are now, poweﬂe%, scattered, helpless com-
munities ; they will form themselves into a power,
which, though not so strong as if united with

Oana?ia will, nevertheless, be" a powerful and
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considerablg cdmmunity, and' it will be then too

©late for us to-attempt to strengthen ourselves by

this scheme, which, in the words of the resolution,
‘is for. thie best interests, and present and future
prosperity of British North America.’

If we are not blind . present position, we
¢ biom:in, Wthh all the

) alarmist, I ‘do not .
believe in the prospect of immediate war. T
believe that the common sense of the two nations
'will prevent a war ;' still we cannot trust to. proba-

" bilities. The Government and Legislature would
‘be wanting in their duty to the people if they ran
any risk. “We know that the United States at
this. moment are engaged in a war of enormous
dimensions—that the occagion of a war with
Great Britain has again and again arisen, and
may at any time in the future again arige. We
cahnot foresee what may be the result; we cannot
say but that the two nations may drift into a war
as other nations have done before. It would then
be too late when war had eommenced to think of
measures for strengthening ourselves, or o begin
negotiations for a union with the sister provinces.

.- At this moment, in consequence of the ill-feeling

which has arisen between England and the United
o States—a feeling of which Canada was not the
. cause,—In consequence of the irritation which
now ex1s1;s, owing to the unhappy state of aflairs
on this continent, the ,
probable,
tm 18 the ] )
at a ny mohient we ma,y be deprived of permission
215 L
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to carry our goods through United Stafes channels
—the bonded goods system may be done away
with,—and the winter trade through the United
States put an end to.. Our merchants may be
obliged to return to the old gystem of bringing
in during the summer months the supplies for the
whole year. Ourselves already threatened, our
trade intertupted, our intercourse, political and
commercial, destroyed, if we do not take warning
now when we have the opportunity, and, while
one avenue is threatened to be closed, open
another by takingadvantage of the present arrange-
ment and the desire of the Lower Provinces to
draw closer the alliance between us, we may suffer-

- commercial and political dlsadvantaﬂe% it may

- take long for us to overcome.

The Conference bavmg come to the couclu*uon

‘that a legislative union,, pure and’ gimple, was

1mpmct104ble, our next. attempt was to form. a
government upon feder lyprmclples, which would
give to the General Government the strength of a
legm]a‘mve and administrative union, while at the
same time it preserved that liberty of action for
the diflerent sections which is allowed by a Federal
Union. And I am strong in the belief that we
bave hit upon the happy medinm. in those resolu-

. tions, and that we have formed a scheme of
% government which unites the advan‘oaﬂes of-both,

giving us the stlength of a lemslatlve union-and
the sectional freedom of a federal union, with
protection to local interests. . In doing so we had
the advantage of the experience . of the United

 States. It is the fashion now to enlarge on the

defects of the Constitution of the United States,
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bub T am ngt one of those who look upon it as a
failure.. I think and believe that it is one of the
" most skilful works which human intelligence ever
created, is one of the most perfect organizations
‘that ever governed a free people. To say that
it has some defects is but to say that it is not the
work -of Omniscience; but -of human intellects.
We are hiappily situated in having had the oppor-
tunity of watching its operation; seeing its work-
ing from its infancy till now. It was in the main
formed-on the model of the Constitution of Great
Britain, adapted to the circumstances of a new
country, and was perhaps the only practicable
systemn that could have been adopted under the

. circumstances existing at the time of its forma-

tion.. We can now take advantage of the
experience of the last seventy-eight years, during
which that Constitution has existed, and I am
strongly..of the belief that.we have, in a great
nFeasure, . avoided. in this system which we pro-
pose for the adopmon of the people of Canada,
the . defects which. ot} nd ts_have shown

. In the first. place, by a Tesolution which meets
with the universal approval of the people of this
country, we have provided that for all time to -
“come, so far'as we can legislate fox the future, we
shall have as the head of.the. -executive power,

into futunty ‘and g2y what will be the destiny
of this country. Changes come over nations and
- peoples in the course of ages. Bus, so far as we
can legislate, we provide that, for all time to come,
the Soverelgn of Great Bntam shall be the Sove-
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reign of British North America. By gadhering to
the monarchical principle, we avoid one defect
inherent in the Constitution of the United States.
By the election of the President by a majority
and for a short period, he never is the sovereign -
and chief of the nation. He is never looked up
to by the whole people as the head and front of
the nation. e is at best but the successful leader
of a party. This defect is all the greater on

~ account of the practice of re-election. Durma his
first term of office, he is employed in' taking stepa
to secure his own re-election, and for his party a
continuance of power. - We avoid this by adhering
to the monarchical principle—the Sovelelgn whom
you respect and love. T believe that it is of the
utmost importance to have that principle recog-
nized, so that we shall have a Sovereign who is
placed above the region of party—to whom all
parties look upwwho is not elevated by the action
of one party nor depressed by the action ef
another, who is the common hea,d aud sovereign of
all.

In the Constitution we_propose-to- continue the
system of Responsible Government, which has
existed in this province since 1841, and which has

¢ long obtained in the Mother: Country This is a
. feature of our.Constitution as we have it now,
i: and as we shall have it in the Federation, in which,
I think, we avoid one of the great defects in the‘
Constltutmn of the United States. There the
 President, during his term of office, is in a_great
'measure a despot, a one-man power, 'with the
1 command of the naval and military forces, with
an immense amount of patronage as head of the

A
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Executive, gnd with the veto power as a branch
of the Legislature, perfectly uncontrolled by
responsible advisers, his cabinet being departmental
t obliged by the
unless he chooses
gn, or in this coun--
try the Representamve of the Soversign, can act
only on the advice of his ministers, those ministers
bemg responslble to the people through Parlia-
ment.

Prior to the formation of the American Union,
-as we all know, the different states which entered
into it were separate colonies. They had no con-
nection with each other further than that of having
4 common sovereign, just.as with us at present.
Their constitutions and their laws were different.
They might and did legislate against each other,
and when they revolted against the Mother Country
they acted as separate sovereignties, and carried .
on the war by a kind of treaty of alliance against
the common enemy. Hver since the union was,
formed the difficulty of what is called the ‘ State :
Rights’ has existed, and this had much to do in .
bringing on the present, unhappy war in the United
States... They commenced, in fact, he wrong:

reados

end. “‘hey declared by their Constitution that
each state was a sovereignty in itself, and that ail
the powers incident to a sovereignty belonged to
each state, except those powers which, by the
Constitution, were conferred upon the Genera
Government and Congress. Here wehave adopted |™
a different system.. We have. strengthened the
General Government. . Weh the General

Legislature. all . the great
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We have conferred on them, not only specifically
and in detail, all the powers which are incident
' to soverelgnty, but we have expressly declared
that.all.subjects of geneml ,.not distinetly
and exclusively c the local govern-
ments_and local legl ures, shall be conferred
upon, the. General. Guve):nment and Leuwlature —
~We have thus avoided that great source of weak-
ness. which has been the cause of the disruption
of the United States. We have avoided all con-
flict, of jurisdiction and authority, and if this
Jongtitution is carried out, as it will he in full
detail in the Imperial Act to be passed if the
colonies adopt the scheme, we will have in fact, as
I said before, all the advantages of a le(nslatlvc
unton. under . one. adm1mbtrat10n, with, at the
l same. time, the guarantees for local institutions
'{ and. for local la,ws, which are insisted upon by so
m(my in the provinces now, I hope, to be united.
I think it is well that, in framing our Constitu-
tion—although my honourable friend the member
for Hochelaga sneeved at it the other day, in the
discussion on the Address in reply to the speech
from the Throne——our first act should have been
to recognize the sovereignty of her Majesty. I
believe that, while England has no desire to lose
her colonies, but wishes to retain them, while T
am satisfied that the public mind of Hngland
would deeply regret the loss of these provinces—
yet, if the people of British North America after
full deliberation had stated that they considered
it was for their interest, for the advantage of the
futuge of British North Amenca to sever the tie,
such’ is the gemerosity of the people of England
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that, whatgver their desire to keep these colonies,
they would not seek to compel us to remain
unwilling subjects of the British Crown. If there-
fore at the Conference we had arrived at the
conclusion, that it was for the interest of these
provinces that a severance should take place, I
am sure thather Majesty and the Imperial Parlia-
ment would have sanctioned that severance. We
accordingly felt that tHere was a propriety in
giving a distinct declaration of opinion on that
point, and that, in framing the Constitution, its
first sentence should declare, that “ The Executive
authority or government shall be vested in the
- Sovereign of thesUnited Kingdom of Great Britain
and TIreland, and be administered according to
the well understood principles of the British Con-
stitution, by the Sovereign personally, or by the
Representative of the Sovereign duly authorized.’
That resolution met with the unanimous assent
of the Conference. The .desire-to..remain con-
nected. with-Great Britain. and. bo retain. our. allegi-
ance_to_.her Majesby ..was..unagnimous.. Not a
single suggestion was made that it could, , by
-any possibility, be for the interest of the eolomes
or of any section or portion of them, that there
should be a severance of our connection.
Although we knew it to be possible that Canada,
from her position;, might be exposed to all the
horrors of war by reason of causes of hostility
arising between Great Britain and the United
States—canses over which we had no confrol, and
which we had no hand in bringing about—yet
there was a unanimous feeling of w1111ngness to
run all the hazards of war, 1f war must tome,
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vather than lose the connexion bgtween the
Mother Country and these colonies, We provide
that © the Executive authority shall be adminis-
tered by the Sovereign personally, or by the
Representative of the Sovereign duly authorized.’
It 18 too much to expect that the Queen should
vouchsafe us her personal governance or presence,
except to pay us, as the heir apparent of the
Throune, our future Sovereign, has already paid
us, the graceful compliment of a visit. The Kxe-
cutive 9.uthority must therefore be administered
by her Majesty’s Representative. We place no
restriction on her Majesty’s prevogative iun the
selection of her representative. As it is now, so
it will be if this Constitution is adopbted. The
Sovereign has unrestricted freedom of choice.
Whether in making her selection she may send us

~one of her own family, a Royal Prince, as a

o —

Viceroy to rule over us, or one of the great states-
men of Mngland to represent her, we know nof.

We leave that to her Majesty in all confidence.
But we may be permitted to hope, that when the
union takes place, and we become the great
country which British North America is certain.
to be, it will be an object worthy the ambition of
the statesmen of England to be charged with pre-
siding over our destinies.

‘ invite the attention of the House
s in, the. Constltutlon respecbmcr
iblafmve power. The sixth Resolution says,
“Phere shall be a general legislature or parliament
for the federated provinces, composed of a_Legis-
lative. Council and a Hou ommons.’ This
resolftion has been cavil t in the English




MACDONALD’S SPEECH 297

“press as if jt excluded the Sovereign as a portion
of the Legislature. In one sense, that stricbuze was
just—because in strict constitutional language,
the  Legislature of England consists of King, -
Lords and Commons. But, on the other hand,
in ordinary parlance we speak of ‘ the King and
his Parfiament,” or ‘the King summoning his
Parliament,” the three estates—Lords spiritual,
Lords temporal, and the House of Commons, and *
T observe that such a writer as Hallam occasionally
uses the word Parliament in that restricted sense.
At best it is merely a verbal criticism. The legis-
lature of British-North-America. will. be composed
of King, Lords, and Commons. The Legislative
Council will stand -in the same relation to the
Lower House, as the House of Lords to the House
of Commons in England, having the same power
of initiating all matters of legislation, except the .
granting of money. As regards the Lower House,
it may not appear to matter much, whether it
is called the House of Commons or House ol
Assembly. It will bear whatever name the Parlia( {
ment of England may choose to give it, but * The
—House ..of -Commons....is - the..name .we. .should
prefer;:as-showing. that. ib.zepresents the LCommons
- of .Canada,.in.the..same. . way..that. the En,ghsh

' hamenta.ry usa,ge,.a,nd the. same _parliamentary
authority. . In settling the constitution of the
Lower House, that which peculiarly represents the
people, it was agreed that the principle of repre-
_sentation based on population should be adopted
and the mode of applying that principle if fully !
I#
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developed in these resolutions. When,I speak of .
representation by population, the House will of
course undersband that universal suffrage is not

in_any.way sanctioned, or admitted by these reso-

lutions, as the basis on which the constitution of

the popular branch should rest. In order to

protect local interests, and to prevent sectional
]wlommq it was found requisibe that. the, three
great. divisions, into which British North America
is separated, should be represented in the Upper
House .on.the. principle” of .equality. There are
ithree great sections, having different interests, in
this proposed Confederation. We have Western
Canada, an agricultural country far away from
the sea, and having the largest population, who
have agricultural interests principally to guard.
We have Lower Canada, with other and separate

interests, and especially with institutions and
laws which she jealously guards against absorp-
tion by any larger, more numerous, or stronger
power. And we have the Maritime Provinces,

having also different sectional interests of their

¢ own, having, from their posmon, classes and

interests which we do not know in Western Canada...
Accordingly, in the Upper House—the controlling
and regulating, bub not the initiating, branch (for
we know that here, as in England, to the Lower
House will pmctically' belong the initiation of
matters of great public interest), in.the.House
which has the sober second-thought in legislation
—it is provided that each of those great sectlons
shall be represented equally. by 24 members. The
only e\{ceptlon to that condition of equahty is in
the-cfise of Newfoundland, which bas an interest

w
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" of its ownelying, as it does, at the mouth of the
great river St.  Lawrence, and more connected,

. perhaps, with Canada than with the Lower Pro-

vinces. It has, comparatively speaking, no com-
mon 1nterest with the other Maritime Provinces,
but has sectional interests and sectional claims
of itg own to be protected. 1It,.therefore, has
been.dealt - with. . separately, and.is..to..have a
separate. representation: in the-Upper House, thus
varying from the equality established bebween
the.other sections.

As may be well conceived, great-difference . of
opinion-at-first-existed as-to.the .constitution of
the. Legislative-Council. In Canada.the,. elective
prineiple.prevailed ; in the Lower Provinces, with
the: .exception of Prince. Edward. Island,. the
nominative.principle.was: the rule. - We found a
general disivclination on the part of the Lower
Provinces to adopt the elective principle ; indeed,
1 do not think there was a dissenting voice in the
Conference against the adoption of the nominative
principle, except from Prince Edward Island. -
The delegates from New Brunswick, Nova Scotia

~and Newfoundland, as one man, were in favour
of nomination by the Crown. And nomination
by the Crown is of course the system which is
most in accordance with the British Constitution.
‘We.resolved, then, that the constitution of the
Upper House .should be. in .accordance with the
British. system. as. nearly as. circumstances.would
allow.  An_ hereditary  Upper. Honse. is..imprac-
ticable in this young country.... Here we have none
of the elements for the formation of a landlord
aristocracy—no men of large territorial positions—
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no class separated from the mass of éhe people.
An hereditary body is altogether unsuited to our

state of society, and would soon dwindle into

nothing. The only. mode.of adapting the English
system to the Upper House is by.conferring the,
power. of appomtment on the Crown (as the Eng-
lish peers are appointed), but, that the appoint-
ments, should be.for life. The arguments, for an
elective ¢ ouncil are numerous and strong ; and I

ought to say so, as one of the Administration
- responsible for introducing the elective principle
iinto Canada. I hold that this principle has not
¢ been a fallure in Canada ; but there were cauges

—which we did not take into consideration at the

i time—why it did not so fully succeed in Canada

as we had expected. One great cause was the
enormous extent of the constituencies and the
immense labour which consequently-devolved on
those who sought the suffrages of the people for
election to the Council. For the same reason the
expense—the legitimate expense—was so enor-
mous that men of standing in the country, emin-
ently fitted for such a position, were prevented

from coming forward. At first, I admit, men of-

the first standing did come forward but we have
seen_that in every succeeding election in_ both
Cana.das there, has. been an increasing disinclina-
tion, on the part of men of standing dlld political
experience-and-weight in the country, to become
candidates; while, on the other hand, all the
young men, the active politicians, those who have
resolved to embrace the life of a statesman, have
sought entrance to the House of Assembly.- The
nommatxve gystem in this countxy was, to a grea,t

¥y
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extent.. su‘ccessful before the introduction . of
responsiblé government. Then the Canadas were
to a great extent Crown colonies, and the upper
branch of thee Legislature consisted of gentlernen
chosen from among the chief judicial and ecclesias-
‘tical dignitaries, the heads of departments, and
other men of the first position in the country.
Those bodies commanded great respect from the
" ‘character, standing, and weight of the individuals
composing them, but they had little sympathy with
the people or their representatives, and collisions
with the Lower Houge frequently occurred,
especially in Lower Canada. When responsible
government was introduced, it became unecessary
for the Governor of the day to have a bedy of
advisers who had the corfidence of the House of
Assenbly, which could make or unmake ministers
as it chose. The Lower House in effect pointed
out who should be nominated to the Upper House ;
for the minigtry, being dependent altogether on
the lower branch of the Legislature for support,
selected members for the Upper House from among
their political friends at the dictation of the House -
.of Assembly. The Council was becoming less and
less a substantial check on the legislation of the
‘Assembly ; but under the system now propoesed,

such. will not_be the case. No mims’m‘y ean in
future de what they have doue in Canada before,
—they cannct, with the view of carrying any
nieasure; or of strengthening the party, attempt
to overrule the independent opinion of the Upper
House, by filling it with a number of its partisans
and political supporters. The provision in the
Constitution that the Lealslatlve Council® shall

»
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congist. of .4 limited number of members—tha,t.
each of the great sections shall appoint” twenty-
four members and no more,—will prevent the
Upper House from being swamped from time to
time by the ministry of the day, for the purpose
of carrying out their own schemes or pleasing
their partisans. The fact of the government
being prevented from exceeding a limited number
will preserve the independence of the Upper
House, and make it, in reality, a separate and dis-

tinct chamber havmg a legitimate and controlling - :

influence in the 1egisla,tion of the country. The
objection has been taken that in consequence of
the Crown being deprived of the right of unlimited
appointment, there is a chance of a deadlock
arising between the two branches of theLegislature;
a chance that the Upper House being altogethel

independent of the Sovereign, of the Lower House, =

and of the advisers of the Crown, may act inde- .
pendently, and so independently as to produce a
deadlock. I do not anticipate any such result.
In the first place we know that in England it does
not arise. 'There would be no use of an Upper
House, if it did not exercise, when it thought.
proper, the right of opposing or amending or
postponing the legislation of the Liower Housc
Tt would be of no value whatever were it a mere
chamber for registering the decrees of the Lower
,House. It must be anindependent House, having
JJa free action of its own, for it iy only valuable
JJas being a regulating body, calmly considering the
,,Iemslamon initiated by the popular branch, and
gpreventmrf any hasty or ill-considered ]eulsh’olon
Whlch may come from that body, but it will never

:'5 £
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set itself iy opposition against the deliberate and
understood wishes of the people.} Even the House
of Lords, which, as an hereditary body, is far
moére independent than one appointed for life
can be, whenever it ascertains what is the calm,
deliberate will of the people of England, yields,
and never in modern times has there been, in
fact or act, any attempt to overrule the decisions
of that House by the appointment of new peers,
excepting, perhaps, once in the reign of Queen
Anne, It is true that in 1832 such an increase
was threatened in consequence of the reiterated
refusal of the House of Peers to pass the Reform
Bill. I have no doubt the threat would have
been carried into effect, if necessary ; but every
one, even the Ministry who advised that step,
admitted that it would be a revolutionary act, a
breach of the Constitution, to do so, and it was
because of the necessity of preventing the bloody
revolution which hung over the land, if the Reform
Bill had been longer refused to the people of Eng-
land, that they consented to the bloodless revolu-
tion of overriding the independent opinion, of the
. House of Lords on that question. Since that
time it has never been attempted, and I am
satisfied it will never be attempted again. Only
a year or two ago the House of Lords rejected the
Paper Duties Bill, and they acted quite consti-
tutionally, according to the letter and, as many
think, according to the spirit of the Constitution
in doing so. Yet when they found they had
interfered with a subject which the people’s house
claimed ag belonging of right to themselves, the
very next’ session they abandoned their pofition,
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not because they were convinced they, had done
wrong, but because they had ascertained what
was the deliberate voice of the representatives of
the people on the subject. In this country, we
must remember, that the gentlemen who will be
selected for the Legislative Council stand on a
very different footing from the peers of England.
Theyhave not, like them, any ancestral associations
‘or position derived from history. They have not
that direct influence on the people themselves, or
on the popular branch of the legislature, which
the peers of Hngland exercise, from their great
wealth, their vast territorial possessions, thei‘r
numerous tenantry, and that prestige with which
the exalted position of their class for ceuturies
has invested them. The raembers of our Upper
House will be like those of the Lower, men of the
people, and from the people. The man put into
the Upper House is as much a man of the people
the day after, as the day before, his elevation.
Springing from the people, and one of them, he
takes hig seat in the Council with all the sym-
pathies and feelings of a man of the people, and
when he returns home, at the end of the session,..
he mingles with them on equal terms, and is
influenced by the same feelings and associations
and events as those which affect the mass around
hivo. And is it, then, to be supposed that the
members of the upper branch of the legislature
will set themselves deliberately at work to oppose
what they know to be the sefitled opinions and
wishes of the people of the country ?  They will
not do it. Thereis no fear of a deadlock between
the..fiwo. . houses, There is an infinitely greater
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chance of g deadlock between the two branches
of the legislature, should the elective principle be
adopted, than with a nominated chamber—chosen
by the Crown, and having no. mission from the
people. . The members of the Upper Chamber
would then ¢ome from the people as well as those
of the Lower House, and should any difference
ever arise between both branches, the former could
. gay to the members of the popular branch : *We
~as much represent the feelings of the people as
“'you.do, and even more so; we are not elected
from small localities and for a short period ; you,
as a body were elected at a particular time, when
the public mind was running in a particular
channel ; you were returned te Parliament, not
so much representing the general views of the
country, on general questions, as upon the par-
© ticular- subjects which happened to engage the
minds of the people when they went to the polls.
We-have -as-mueh-right, or.a better right, than
you to be. considered as representing the deliberate
will of the people on general questions, and there-
fore.we. will.not give way.” There-ig; I repeat,.a
. greater-danger..of. an. irreconcilable. difference of
opinion between the tweo branches. of the legisla-
ture, if the.upper.be. elective, than if it holds its
commission from the Crown. Besides, it must be
remembered that an “Upper House, the members
of which are to be appomted for hfe would not
have the same quality of permanence as the House
of Lords; our members would die, strangers
would sueceed them, whereas son succeeded father
in the House of Lords. Thus the changes in the
membersmp and state of opinion in our Upper
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House-would-always be-more rapid than in the
House«of.Lords. To show how speedily changes
have occurred in the Upper House, as regards life
members, I will call the attention of the House
to the following facts :—At the call of the House,
in February, 1856, forty-two life members
responded ; two years afterwards, in 1858, only
_thirty-five answered to their names; in 1862
there were only twenty-five life members left, and
in 1864, but twenty-one. This shows how speedlly
chanves take place in the life membership. Bub
remarkable as this change has been, it is not so
great as that in regard o the elected members.
Though the elective p11n01ple only came into force
in 1856, and although only twelve men: were
elected that year, and twelve more every two
years since, twenty-four changes have already
taken place by the decease of members, by the
acceptance of office, and by resignation. So it is
quite clear that, should there be on any question
a difference of opinion between the Upper and
Lower Houses, the government of the day being
obliged to have the confidence of the majority on
the popular branch—would, for the purpose of.
bringing the former into accord and sympathy
with the latter, fill up any vacancies that might
ooour, with men of the same political feelings and
sympathies with the Government, and conse-
quently with those of the majority in the popular
~branch; and all the appointments of the Adminis-
tration would be made with the object of main-
. taining the sympathy and harmony between the
two houses. There 1s this additional advantage
to be®expected from the limitation. To the Upper
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House is to,be confided the protection of sectional
interests ; therefore is it that the three great
divisions are there equally represented, for the
purpose of defending such interests against the
combinations of majorities in the Assembly. It
will, therefore, become the interest of each section
to be represented by its very best men, and the
members of the Administration who belong to
each section will see that such men are chosen, in
case of a vacancy in their section. For the same
reason each state of the American Union sends its
two best men to represent its interests in the
Senate. It is provided in the Constitution that
in the first selections for the Council, regard shall
be had to those who now hold sumilar positions in
the different colonies. This, it appears to me, is
a wise provision. In all the provinces, except
Prince Edward Islahd, there are gentlemen who
hold commissions for the Upper House for life.
In Canada, there are a numbér who hold under
that commission ; but the majority of them hold
by a commission, not perhaps, from a monarchical
point of view so honoura.ble because the Queen
.18 the fountain of honour, —but still, as holding
their appointment from the people, they may be
considered as standing on a par with those who
have her Majesty’s commission. There can be
no reason suggested why those who have had
experience in legislation, whether they hold their
positions by the election of the people or have

veceived preferment from the Crown—there is no
valid reason why those men should be passed
over, and new men sought for to form the Legis-
lative Council of the Confederation. It is, there-
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fore, provided that the selection sha]l be made
from those gentlemen, who are now members of
the upper branch of the. Legislature in each. of the
eolonies, for seats in the Legislative Council of
the General Legislature. The arrangement in this

_respect is somewhat similar to that by which

Representative Peers are chosen from the Peers
of Scotland and Ireland, to sit in the Parliament
of the United Klncrdom In like manner, the
members of the Legislative Council of the pro-
posed Confederation will be first selected from
the existing Legislative Councils of the various
provinces.

In the formation of the House of Oommons, the
principle of representation by population has been
provided for in a manner equally ingenious and
simple. The introduction of this principle pre-
sented at first the apparent difficulty of a con-
stuntly increasing body until, with the increasing
population, it would become inconveniently and

-t expensively large. But by adopting, the repre-
- sentation of Lower Canada as a fixed standard
. —ags the pivob on which the whole woul_d turn—
" that province being the best suited for the pur-.

pose, on account of the comparatively permanent
character of its population, and from its having
neither the largest nor least number of inhabitants
= we have been enabled to overcome the diff-
culty I have mentioned. We have introduced the
system of representation by population without
the "danger of an inconvenient increase in the
number of representatives on the recurrence of
each decennial period. The.whole thing is worked
by a’simple rule of three. For 1nstance we have ’
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in Upper Canada 1,400,000 of a popula’oion, in
Lower Canada 1,100,000. Now, the proposition
is simply this—if Lower ®anada, with its popula-
tion of 1,100,000, has a right to 66 members, how
many members should Upper Canada have, with
its larger population of 1,400,000? The same.
rule applies to the other provinces—the propor-
tion is always observed and the principle'of repre-
sentation by population carried out, while, at the
same time, there will not be decennially an
inconvenient increase in the numbers of the Lower
House. At the same time, there is a constitutional
provision that hereafter, it deemed advisable, the
total number of representatwes may be increased
from one hundred and ninety-four, the number
. fixed in the first instance. In ’ohat case, if an
inerease is made, Lower Canada is still to remain
the pivot on thh the -whole calculation will
turn, If Lower Canada, instead of sixty-five,
shall have seventy members, then the calculation
will be, if Lower Canada has seventy members,
with such a population, how many shall Upper
“Canada have with a larger population ? I wasin
-favour -of -a-larger -House. than one.hundred and
ninety.-fom, but. was..overruled.., 1. was perhaps
singular in the opinion, but I thought it would
be well to commence with a larger representatlon
in the lower branch. The arguments against this
were, that, in the first place, it would cause addi-
thnal expense ; -in the next place, that in a new
country like this,” we could not get a sufficient
number of qualified men to be representatives.
My reply was that the number is rapidly ingreas-
ing as we increase in educa.tlon and wealth ; that
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a larger field would be open to politicgl ambition
by having a larger body of representatives; that,
by having numerous a®d smaller constituencies,
moere peuple would be interested in the working
of the Union, and that there would be a wider
field for selection for leaders of governments and
leaders of parties. These are my individual
sentiments—which, perhaps, I have no right to
express here—but I was overruled, and we fixed
on the number of one hundred and ninety-four,
which no one will say is large or extensive,
when ¥ i3 ounsiteredt that vur- present mumber
in Canada alone 13 ome hundred and thirty.
The difference between one hundred and thirty
and one hundred and ninety-four is not great,
considering the large increase that will be made
to our population when Confederation is carried
into effect.

‘While the principle of representation by popu-
lation is adopted with respect to the popular
branch of the legislature, not.a. single member of
the Conference; as-I stated before, not a single
one_of the.representatives of the government or
of the opposition of any one of the Lower Pro-.
vinces, was in favour of universal suffrage. Every
one felt that in this respect the principle of the
British Constitution should be carried out, and
that classes and property should be represented
as well as numbers. Insuperable difficulties
would have presented themselves i1f we had
atterapted to settle now the qualification for the
elective franchise. We have different laws in
each of the colonies fixing the qualification of
electors for their own local legislatures; and we
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therefore agopted a similar clause to that which
is contained 1n the Canada Union Act of 1841,
viz., that all the laws which affected the qualifica-
tion 6f members and of voters, which affected the
" appointment and conduct of returning officers

and the proceedings at elections, as well as the
trial of controverted elections in the separate pro-
vinces, should obtain in the first election to the
Confederate Parliament, so that every man who
- has.now a.vote in his own province should continue

to have a vote in choosing a representative to the
first Federal Parliament. = And it was left to the
Parliament of the Confederation, as one of their
~first duties, to consider and to settle by an act
of their own the qualification for the elective
franchise, which would apply to the whole Con-
federation. In .considering.the. question of the
duration of Parliament, we came to“the conclusion
to recommend a period of five years. I was in
favour.of a longer period. I thought that the
duration of the local legislatures should not be
shortened so as to be less than four years, as at
present, and that the General Parliament should
have ag long a duration ag that of the United
Kingdom. I was willing to have gone to the
extent of seven years; but a term of five years
was preferred, and we had the example of New
Zealand, a precedent which was carefully coft-
sidered, not only locally, but by the Imperial
Parliament, and which gave the provinces of
those islands 'a general parliament with a dura-
tion of five years. But it-was a. matter.of little
importance. whether five years or seven years was
the term, the power of dissolution by the Crown
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having.been reserved. I find, on looking at the
duration of parliaments since the accession of
George IIT to the Throne, that, excluding the pre-
sent parliament, there have been seventeen parlia-
ments, the average period of whose existence has
been about three years and a half. That average
is less than the average duration of the parliaments
of Canada since the union, so that it was not a
matter of much importance whether we fixed
upon five or seven years as the period of duration
of our General Parliament.

A good deal of misapprehension has arisen from
the accidental omission of some words from the
24th reselution. It was thought that by it the
local legislatures were to have the power of arrang-
ing hereafter, and from time to time of readjusting,
- the different constituencies and settling the size
and boundarigs of the warious electoral districts.
The meaning of the resolution is simply this,
that for the first General Parliament the arrange-
ment of constituencies shall be made by the exist-
ing local legislatures; that in Canada, for
msto,nce the present Canadian Parliament shall
arrange what are to be the constituencies of Upper.
Janada, and to make such changes as may he
necessary in arranging for the seventeen additional
members given to it by the Constitution; and
that it may also, if it sees fit, alter the boundaries
of the existing constl’ouencles of Lower Canada.
In short, this Parliament shall settle what shall
be the dlﬁerent constituencies electing members
to the first Federal Parliament: = And so the other
provi.nces, the legislatures of which will fix the
limits of their several constituencies in the session
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in which they adopt the new Constitution. After-
wards the local legislatures may alter their own
electoral limits as they please, for their own local -
elections. But it would evidently be unproper
to leave to the Local Legislature the power to
alter the constituencies sending members to the
General Legislature after the General Legislature
shall have beén called into existence. Were this
the case, a member of the General Legislature
"might at any time find himself ousted from his
seat by an alteration of his constituency by the
Local Legislature in his section. No; after the
Greneral Parliament meets, in order that it may
have full control of its own legislation, and be
assured of its position, it must have the full power
of arranging and re-arranging the electoral limits
of its constibuencies as it pleases, such being one
,of the powers esgentially necessary to such a
7Legislature.
. I shall not detain the House by entenng into a
consxderatmn at.any.length. of the differsut powers
'eonferred upon the. General P arhament ag contra-
distinguished from. those reserved to the local
mgislatureb ; but any honourable member, on
examining the list of different subjects which are
07bé "asaigniad "t6 the Gfeneral ‘and Tiocal Lemsla—
res respectively, will see that all the great quess
ons . which..affect. the general mberests of the
mfederacy as a whole, .are confided to the
deral Parliament while the local interests and
al laws of each section are preserved intact,
entrusted to the care of the local bodies.  As
atter.of course, the General Parliament 3 must
 the power of dealing with the pubhc debt
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é and property of the Confederation. ,Of course,
“too, it wust bave the regulamon of trade and com-
merce, .of customs and excise. The Federal Par—
liament must have the sovereign power of raising
ni6ney Trom such sources and by ‘such means as
the Tepresentatives of the people will allow. It
will be seen that the local legislatures have the
control of all local works; and it is a matter of
great importance, and one of the chief advantages
of the Federal Union and of local legislatures,
that each province will have the power and means
of developing its own resources and aiding its
own progress after its own faghion and in its own
way. Thervefore all. the local improvements, all
local enterprises or undertakings of any kind,
have been left to the care and management of the
local legislatures of each province. It is provided
that all * lines of steam or other ships, railways,
cinals and other works, connecling any two_or
mommm&;ethm or_ extending
beyond the limits of any province,” shall belong to
the Gieneral Government, and be under the control

of the G eral Le"’l%ldtul(‘ In_like manner
¢ hnes of mships between the Federated Pro-

vinces and other counfries, telegraph communica
tion and the incorporation of telegraph companies
and all such WOI‘kIS) as shall, althoug ymo?%vmh)
ally province, be specully declared by the Ac
authorizing them, to be for the general advantag
shall belong to the General Government. I
instance, the Welland Canal, though lying whr
within one section, and the St. Lawrence Ca

in two only, may be properly considered nati
work®, and for the general benefit of the v

-
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Federation, Again, the census, the ascertaining
of our numbers and the exfent of our resources,
must as a matber of general interest, belong to the
General Government. So also with the defences
of the country.  One of the great advantages of
Confederation is, that we shall have a united, a
concerted; and uniform system. of defence. We
are at this moment with a different militia system
in each colony-—in some of the colonies with an
utter want of any system of defence. We have a
number of separaté staff establishments, without
any arrangement between the colonies as to the
means, either of defence or offence. Bat,.under
the union, we will have one system of defence and
one system, of mili;
of the Lower Provinces being threatened we can
send the large militia forces “of Upper Canada to
their rescue. Should we have to fight on our
lakes against a foreign foe, we will have the hardy
seamen of the Lower Provinces coming to our
assistance and manning our vessels. We, will
have ane system.of defence and be one people
actmg together.alike in peace and in war. The -
too—the determination of what is a-
vhat iy not.and how. crime shall be
pumshed—ls left to the General Government.
This is a matter almost of necessity. 16 1s of great
importance that.we should have the same crimiflal
“law_throughout these provinces—that what is a
erime in one part of Britishi Anerica, should be a
crime in every part—that there should be the
same protection of life and property as in another.
It is one of the defects in the United States system,
that each separate state has or may have a criminal
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code of its own, that what may be a capital
offence in one statef may be a venial offence
punishable slightly in another. But.under.our
Constitution we shall have one body of criminal
law, based on the criminal law of England, and
operating equally throughout British Amenca 80
that a British American belonging to what pro-
vinde he may, or going to any other part of the
Jonfederation, knows what his rights are in that
respect, and what his punishment will be if an
offender against the criminal laws of the land.
I think this is one of the most marked instances
in which we take advantage of the expenence
derived from our observations of the defects in
the Constitution of the neighbouring Republic.
The 33rd provision is of very great 1mp01tance
to ‘the futuré well-being of these colonies. It
commits to the General thamenb the ° render-
ing uniform all or.any, of the laws relative to
property and civil rights in Upper Canada, Nova
N PUnSWI ck, N _and Prince
m the pro-
these pro-
7inces.” T}ne rrlw,t punclples which govern the .
laws of all the provinces, with the smﬂ]e exception
of Lower Canada, are the same, cthhourrh there
may be a divergence in details ; and it is gratify-
ind to find, on the part of the Loewer Provinces,
a general desire to join together with Upper
Canada in this matter, zmd to procure, as soon as
possible, a
the proc
At present
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municipal system at all. In another, the muni-

cipal system is merely permissive, and has not
been adopted to any extent. Although, there-
fore, a legislative union was found to be almost
impracticable, it was understood, so far as we
eguld influence the future, that, the, ﬁmt act of

those provmces whlch h%s a8 1t T00h and"' foun-

dation, the common law of England. But to ,

i’%ﬁ

prevent local 1nterests from being over-ridden, #

the same section makes provision, that, while
- power is given to the (General Legislature to deal
. with this subject, no change in this respect should
in any pro-
: o1 Oy ature of that
6. The™ General Legislature is to have
er to establish a general-Gourt of Appeal for
the Federated Provinces. Although the Canadian
- Legislature has always had the power to establish
a Court of Appeal, to which appeals may be made
from the courts of Upper and Lower Canada, we
have never availed ourselves of the power. Upper
.Canada has its own Court of Appeal, so has Lower
Canada. And this system will continue un‘ml a
General Court of Appeal shall be established by
the General Legislature. The Constitution does
not provide that such a court shall be. established.
There are many arguments for and against the

establishment of such a court.. But it was thought
- wige and. expedient to put into the Constitution
~a power to the General Legislature, that, if after
full consideration they think it adv1sab1e to estab=

hsh a General Court of Appeal from all the Stperior
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Courts of all the provinces, they may do so. 1
shall not go over the other powers that are con-
ferred on the General Parliament. Most of them
refer to matters of financial and commercial
interest, and I leave those subjects in other and

~7) better hands. Besides all the powers that are
" qpeclﬁ()d ty given, the 37th and last item of this
~' portion of the Constitution confers on the General
Legislature the general mass of soverewn legis-
I(Ltll)n the power to legislate. on ‘ all matters of
a general character, not specially and exclusively
reserved for the local governments and legisla-
tures.’ This is, precisely. the. provision which is
wanting in.the Constitubion of the United States,
11t is hexe that we find the weakness of the Ameris
can system—the point where the American Con-
gtitution breaks down. - It is in itself a wise and
' necessary provision. We thereby strengthen the
) Central Parliament, and make the Confederation
M ove pcople and one government, instead of five
1| peoples_and five governmeuts, with ierely a
: i} point of mﬁhonty conneeting us to a limited

- and insufficient extent. L

}f\ With ‘respect- to.the local governments, it is.
‘provided that each shall be go ed by a chief
executive officer, who shall be nominated by the:

i General. Government. . As this is to be one united

- province, with the loca.l governments and legis-

_ latures subordinate ‘to the General Government
gdlld Legzsla’uure, it is obvious that the chief

" officer..in. each.of the. provinces st be. subor-

% 1 A Supreme Court was created in 18753 from it
-an apgeal to-the- Privy Council lies-by.. specml leave:
of the latter body in all civil cases.
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dinate as  well. The General Government
assumes towards the local governments precisely
the same position as the Imperial Government
holds with respect to each of the tolonies now ;
so- that as the Lieutenant-Governor of edch
- of the different provinces is now appointed
directly by the Queen, and is directly respon-
sible, ‘and reports - directly to her, so will the
executives of the local governments hereafter
be subordinate to the  Representative of the
Queen, and be responsible: and teport to him.
Objection has been taken that there is an
infringement of the Royal prerogative in giving
the pardoning powergbo the local governors, who
“are not appointed 4lirectly by the Crown, but
only indirectly by the Chief Executive of the
Confederation, who is appointed by the Crown.
This provision was inserted in the Constitution
on account of the practical difficulty which must
arise if the power is confined to the Governor-
General. For example, if a question arose about
the discharge of a prisoner convicted of a minor
offence, say in Newfoundland, who might be in
JAmminent danger of losing his life if he remained
in’ confinement, the exercise of the pardoning
owe? might come too late if it were necessary
to wait for the action of the Governor-General.
It must be remembered that the pardoning power

" not only extends to capital cases, but to every
case of conviction and sentence, no matter how
trifling—even to the case of a fine in the nature
of a sentence on a criminal conviction. - It
extends to innumerable cases, where, if the respon-
sibility for its exercise were thrown on the G®neral
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Eixecutive, it could not be so satisfactorily dis-
charged. Of course there must be, in" each
province, a legal adviser of the E Lxeoutlvu, oceupy-
ing the positidn of our Attorney-General, as there
18 in evely state of the American Union. This
officer will be an officer of the Local Government ;
but, if the pardoming power is reserved for the
Chief Executive, there must, in every case where
the exercise of the pardoning power is sought, be
a direct communication and ]epOI‘t from the local
law officer to the Governor-General. The prac-
tical inconvenience of this was felt to be so great,
that it was thought well to propose the arrange-
ment we did, without any desire to infringe upon
the prerogatives of the Créwn, for our whole
action shows that the (on[erom,e, in every step
they took, were actuated by a desire to guard.
zealously ‘these prerogatives. It is a subject,
however, of Tmperial interest, and if the Imperial
Government and Imperial Parlisment are not
convinced by the arguments we will be able to
press upon them for the continuation of that
clatse, then, of course, as the overruling power
they may set it aside. .
There arve numerous subjects which belong, of
right, both to the Tiocal and the General Parlia-
ments. In all these cases it i provided, in order
tor prevent a conflict of authority, that, where
‘chere is. .concurrent jurisdiction in the Generdl

t In the constitution as finally adopted in the
British North America Act, 1867, no power Sf pardon
is given to the LleutenanthOvemorb but it has been
held that, as part of the executive power, it belongs
to them in respect of offences against provincial law.
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and the Logal Parliaments, the same rule should
apply as now apphes in cases where there is con-
current jurisdiction in the Imperial and in .the
Provincial Parliaments, and that when the legis-
. vlon of the one is adverse to or contradictory
of the legislation of the. other, in all such cases
the action of the General Parliament must over-
rule,  ex .mecessitate, the action . of the  TLocal
Legislature....We have introduced also all those
" provigions which are necessary in order to the full
. working out of the British Constitution in these
provinces. We provide that there shall be no-
money votes, unless those votes are introduced
in the popular branch: of the Legislature on the
suthority of the responsible advisers of the Crown
~~those with whom the responsibility rests of
equalizing revenue and expenditure,—that there
can be no expenditure or authorization of ex-
penditure by Address or in any other way unless
initisted by the Crown on the advice of its re-
sponsible advisers. .

The last resolution of any importance is one
which, although not affecting the substance of
the Counstitution, is of interest to us all. It is-
that . “ her Majesty the Queen be solicited to
determine the rank and name of the federated
provinces.” I do not know whether there will
be any expression of opinion in this House on this
subject—whether we are to be a vice-rayalty, or
whether we are still o retain our name and rank
as'a province. But I have no doubt her Majesty
will give the matter her gracious consideration,
that she will give us a name satisfactory to us
all, and that the rank she will confer npon uf will
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be & rank wor’chy of our position, of our resources,
and of our future. Let me again, before I sit
down, impress upon this Hounse the necessity of
meeting this guestion in a spirit of compromise,
with a dlspoatmn to judge the matter as'a whole,
to consider whether really it is for the benefit
and advantage of the country to form a Con-
federation of all the provinces ; and if honourable
gentlemen, whatever may have been their pre-
conceived ideas as to the merits of the details of
this measure, whatever may still be their oplmons
as to these detail s, if they really believe that the
scheme is one by which the prosperity of the
country will be increased, and its future progress
secured, I ask them to yield their own views,
and to deal with the scheme according to its
merits as one great whole. One argument, but
not a strong one, has been used (u;a,mst thisg
Confedelatmn that it is an advance towards
independence. Some are apprehensive that the
very fact of our forming this union will hasten
the time when we shall be severed from the
Mother Country. I have no apprehension of that
- kind. I believe it will have the contrary effect,
1 believe that as we grow stronger, that as it is
felt in Bugland we have hecome & people, able
from our union, our strength, our popu]atxon
and the development of our resources, to take
our position among the mnations of the world,
she will be lesy willing to part with us than she
would be now, when we are broken up into a
number of insignificant colonies, subject to attack
plecemeal without any concerted action or com-
mor? organization of defence. I.am strongly o

s




- MACDONALD’S. SPEECH 323

opinion that year by year, as we grow in popula-
tion and strength, England will more and more
see the..advantages of maintaining, the alliance
between British North America and herself. Does
any one imagine that, when our population,
instead of three and a half will be seven millions,
as 1t will be ere many years pass, we would be
one whit more willing than now to sever the
" connexion with FEngland? Would not those
seven millions be just as anxious to maintain their
allegiance to the Queen and their connexion with
the Mother Country, as we are now ?° Will the
addition to our numbers of the people of the
Lower Provinces in any way lessen our desire to
continue our connexion with the Mother Country ?
I believe the people of Canada Hast and West to
be truly loyal. But, if they can by possibility
be exceeded in loyalty, it is by the inhabitants
of the Maritime Provinces. Loyalty with them
is an overruling passion. In all parts of the
Lower Provinces there is a rivalry between the
opposing political parties as to which shall most
strongly express and most effectively carry out
the principle of loyalty to her Majesty, and to
“the British Crown. When this union takes place,
we will be-at the vutset no inconsiderable people.
We find ourselves with a population approaching
four millions of souls. Such a population in
- Europe would make a second, or at least, a third
rate power. And with a rapidly increasing popu-
- lation—for T am satisfied that under this union
our population will increase in a still greater
ratio than ever before—with increased credit—
with a higher position in the eyes of Eurepe—
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with the increased security we can offer to immi-
grants, who would naturally prefer to seek a new.
home in what is known to them as a great country,
than in any one little colony or another-—with
all this T am satisfied that, great as has béen our
increase in the last twenty-ﬁve years since the
anion between Upper and Lower Canada, our
future progress, during the next quarter of: a
century, will be vast]y greater. And.when, by
means of this rapid, increase, we become a nation
of eight or wine millions of inhabitants, our
alliance will be worthy of being sought by the
great nations of the earth. I am proud to believe
that our desire for a permanent alliance will be
reciprocated in Hngland. . I know that there is
a party in Enulmld_but it is inconsiderable in
numbers, thouOh gtrong in intellect and power—
which spefL]\s of the desirability of getting rid of
the colonies; but I believe such is not the feeling
of the statesmen and the people. of England. I
beligve it will never be the deliberately expleswd
determination of the Government of Great Bri-
tain. The colonies are now in a trangition state.
CGradually a . different colonial system is being
developed—und it will become, year by year, less
a case of dependence on our pcut, and of over-
ruling protection on the part of the Mother
Cbuntry, and more & case of a healthy and cordial
alliance. Instead of looking upon us as a merely
dependent colony, England will have in us a
friendly nation—a subordinate but still a powerfnl
people—to stand by her in North America in
peace or in war.  The people of Australia will be
‘such *another subordinate nation. And England
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will have this advantage, if her colonies progress

_ under the new colonial system, as I believe they

will, that, though at war with all the rest of the
World she will be able to look to the subordinate
pations in alliance with her and owning allegi-
ance to the same Sovereign, who will assist in
enabling her again to meet the whole world in
arms, as she has done before. And if, in the great

" Napoleonic war, with every port in Europe cloged

againgt her commerce, she was yet able to hold
her own, how much miore will that be the case
when she has a colonial empire rapidly increasing
in power, in wealth, in influence, and in position ?
It is true that we stand in danger, as we have .

“stood in: danger again and again in Canada, of

being plunged into. war and suffering all its
dreadful consequences, as the result of causes
over which we have no control, by reason of this
connexion. This, however, did not intimidate
us.” At the very mention of the prospect of a

“war some time ago, how were the feelings of the

people aroused from one extremity of British
America to the other, and preparations made for
meeting its worst. consequences! Although the
people of this country are fully aware of the
horrors of war—should a war arise, unfortunately,
between the United States and Tngland and we
all pray it never may—they are stiil ready to
encounter all perils of that kind, for the sake of
the connexion with England. There is not one
adverse voice, not one adverse opinion on that
point. We all feel the advantages we derive
“from  our connexion with England So long as
that alliance is maintained, we enjoy, under her
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protection, the privileges of constitutsonal liberty
according to the British system. We will enjoy
here that which is the great test of constitutional
freedom—we will have “the rights of the minority
respected. In all countries. the rights of the
majority take care of themselves, bub it is only
in countries like England, enjoying constitutional
liberty, and safe from the tyranny of a single
despot or of an unbridled democracy, that the
rights of minorities are regurded. So long, too,
as we form a portion of the British Empire, we
shall have the example of her free institutions, of
the high standard of the character of her states-
men and public men, of the purity of her legisla-
tion, and the upright administration of her laws.
In this younger country one great advantage of
our connexion with Great Britain will be, that,
under her auspices, inspired by her example, a
portion of her empire, our public men will be
actuated by principles similar to those which
actuate the statesmen at home. These, although
not material, physical benefits, of which you can
make an arithmetical caleculation, are of such
overwhelming advantage to our future interests
and standing as a nation, that to obtain them is

well wmthy of any s saciifices we may be called
ypon to make, and the people of this country are
ready to make them. We should feel also sin-
cerely grateful to beneficent Providence that we
have had the opportunity vouchsafed us of calmly
considering this great constitutional change, this
peaceful revolution—that we have not been
hurrjed into it, like the United States, by the
exigencies of war—that we have not had a violent
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revolutiongry period forced on ‘us, as in other
nations, by hostile action from without, or by
domestic dissensions within. Here we are in peace
and prosperity, under the fostering government
of Great Britain—a dependent people, with a
government having only a limited and delegated
authority, and yet allowed, without restriction,
and without jealousy on the part of the Mother
Country, to legislate for ourselves, and peacefully
and deliberately to consider and determine the
future of Canada and of British North Amenica.
It is our happiness to know the expression of the
will of our Gracious Sovereign, through her
Ministers, that we have her full sanction for our
. deliberations, that her only solicitude is that we
shall adopt a system which shall be really for
our advantage, and that she promises to sanction
whatever conclusion after full deliberation we
may arrive at as to the best mode of securing the
well-being—the present and future prosperity—of
British America. It is our privilege and happi-
ness to be in such a position, and we cannot be
too grateful for the blessings thus conferred upon

- us. I must apologise for having detained you so

long—for having gone perhaps tco much into
tedious details with reference to the questions
bearing on the Constitution now submitted
to this House. In conclusion, I would aglin
implore the House not to let this opportunity
pass. It is an oppertunity that may never
recur. At the risk of repeating myself, I would
say, it was only by a happy concurrence of
circumstances that we were enabled to bring
this great question to its present position. If
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we do not. take advantage of the’ tjme, if we
show ourselves unegual to the occasion, it may
never return, and we  shall hereafter bitterly
and unavaﬂingly regret having failed to embrace
the happy opportunity now offered of founding
a great  nation wunder the fostering care of
Grcat Britain, and our Sovereign L<»dy, Queen
Victoria.
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¥, 4, THE RIGHT HONOURABLE EDWARD
‘ CARDWELL TO VISCOUNT MONCK

DowNING STREET,
June 7 1865

My Lozp,
I have the honour to inform your Lordship
that seversl conferences.have.been. held between
the four Canadlan Ministers who. were deputed,
under the Minube of your Executive Counecil of
March 24th, to proceed to England to confer with.
her Majesty’s Government, on the part of Canada,: -
and the Duke of Somerset, the Karl de Grey, Mr
Gladstone, and myself, on the part of her Majesty’
Government.
On the first subject referred to in the Mmute, ;
‘that of the Confederation of the British North
- American Provinces, we repeated on the part o
S the Cabinet theﬂ agsurances which had alread
‘beén given of the deteiinination of her Majesty’
Government 0 wuse every proper means o
influence to carry into effect without delay vhu,
proposed Confederation. |
On the second point, we entered into a full
consideration of the important subject of the
defence of Canada, not with any apprehension on
either §idé that the friendly relations now happily
subsisting between this country and the Unitec
States are likely to be disturbed, but 1mpxe§§e(
M
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© with the conviction that the salety of the Empire
from possible attack ought to depend upon its
own strength and the due application of its own
resources. We reminded the Canadian Ministers
that on the part of the Imperial Government we
had obtained a vote of money for improving the
fortifications of Quebec. We assured them that
80 soon as that vote had been obtajved the neces-
sary instructions had been sent out for the
1immediate execution of the works, which would be
prosecuted with despatch; and we reminded
them of the suggestion her Majesty’s Government
had made to them to proceed with the fortifica-
tions of Montreal. «

The Canadian Ministers, in reply, expressed
unreservedly the desire of Canada to devote her
whole resources, both in men and money, for the
maintenance of her connexion with the Mother
Country ; and their full belief in the readiness of
the Canadian Parliament to make known that
determination in the most authentic manner.
They said they had inereased the expenditure for

> their militia from 300,000 to 1,000,000 dollars,
and would agree to train that force to the satis-
o faction of the Secretary of State for War, pro-
4 vided the cost did not exceed the last-mentioned
i sum annually, while the question of confederation
“is®pending. They said they were unwilling to
i separate the question of the works at Montreal
from the question of the works west of that place,
nd from the question of a naval armament on
ake Ontario, That the execution of the whole
f these works would render it necessary for them
“to haVe recourse to a loan, which could only be
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raised with the guarantee of the Impena,l Parlia-/
ment. They were ready to propose to their.
Legislature on their return a measure for this
purpose, provided that the guarantee of th
Tmperial Parliament was given now, and that the
were authorized to communicate to the Parlia
ment of Canada the assurance that, the occasion
arising, England will have prepaled an adequate-
naval force for Lake Ontario. They thought that .
if the guarintee were not obtained now it was |
probable that the Canadian Government and
Parliament would think it desirable that the '
question of defensive works should await the °
decision of the Government and Legislature of
the United Provinces. ,

On the part of Her Majesty’s Government we
assented to the reasonableness of the proposal
that if the Province undertook the primary liability
for the works of defence mentioned in the letter
of Lieutenant-Colonel Jervois, and showed a
sufficient security, her Majesty’s .Government
should apply to Parliament for a guarantee for
the amount required; and we said that her
Majesty’s Government would furnish the arma-
ments for the wnlks But we said that the desire
and decision of the Provincial Legislature ought
to be pronounced before any apphca‘clon was
made to the Imperial Parliament. On the sub-
ject of a Naval Force for Lake Ontario, we said
that, apart from any question of expediency, the
conveuntion subsisting between this country and
the United States rendered it impossible for either
nation to place more than the specified number
of armed vessels on the lakes in time of peace.
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In case of war it would, as a matter of gourse, be
he duty of any Government in this country to
ipply its means of naval defence according to

e judgment it might form upon the exigencies
of each particular time, and the Canadian Ministérs

; might be assured that her Majesty’s Government

would not permit itself to be found in such a posi-
tion as to be unable to discharge its duty in this
respect. This was the only assurance the Cana-
dian Ministers could expect or we could give.
Upon a review of the whole matter, the Cana-
dian Ministers reverted to the proposal which
has been mentioned above, that priority in point
of time should be given to the Confederation of
the Provinces. To this, we, on the part of her
Majesty’s Government, assented. In conformity,
however, with a wish strongly expressed by the
Canadian Government we further said that if,
upon future consideration, the Canadian Govern~
ment should desire to anticipate the Confedera-
tion, and to propose that Canada should execute
tlie works, ’choy would doubtless communicate to
her MLJ&,“ fv’s Government  that decision; and
we trusted that after what had passed in these
conferences they would fee] assured that any such
communication would be received by us in ﬂ]e

mogt friendly spirit.

On the third point, the Reciprocity Treaty,! the
Canadian Ministers represented the great impor-
tance to Canada of the renewal of th&tgtreaty,

1 Concluded by Lord Elgin with the United States
Govemment in 1854, Its expiration in 1866 was fol-
lowed hy many efforts on the part of Canada to secure
its renewal; cf. above, p. 289.
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and- requgsted that Sir F. Bruce might be put
in communication with the Government of Lord
Monck upon the subject. . We replied that Sir T,
Bruce had already received instructions to nego-
tiate for a renewal of the treaty, and to ach in
concert with the Government of Canada.

On_the fourth point, the subject of the North-
" western Telntory, y ’qh_e Canadian = Ministers
desired tha that hmﬂd be made over
to Canada, and un on to negotmte with the
Hudson’s Bay Company for the termination of
their rights, on condition. that the indemnity, if
any, should be paid by .a loan to be raised by
Canada under the Imperial guarantee. With
the sanction of the Cabinet, we assented to this
proposal,  undertaking tha‘o if the negotiation
should be successful we, on the part of the Crown,
being satisfied that the amount of the 1ndemmty
was reasonable, and the security sufficient, would
apply to the Imperial Parliament to sanction the
arrangement and to guarantee the amount.

On the last point, 1t seemed sufficient that her
. Majesty’s Government should accept the assur-

-ances given by the Canadian Ministers on the
part of Canada, that that Province is ready to
devotbe all her resources both in men and money
to.the maintenance of her connexion with the
Mother. Country, and should assure them %n
return that the Imperial Government fully acknow-
ledged ‘the reciprocal obligation of defending
every portion of the Empire with all the resources
at 1ts command. :

The Canadian Minisbers in conclusmn said, that
- they hoped it would be understood that the pre- .
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sent communications did not in any way affect

or alter the correspondence which had already
passed between the Imperial Government and

the Governments of the British North American

Provinces on the subf€ct of the Intercolonial

Railway. To this we entirely agree.

I have, &c
Epwarp CARDWELL,
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"RicaT HoN. J. CHAMBERLAIN'S SPEECH. ON THE
IntrOoDUCTION OF THE CoNsTITUTION BILn
IN THE HOUSE OF COMMONS, May 14, 1900

I 5avE no doubt there are manv Members of the
House who will e inclined to envy me the privi-
lege that has fallen to my lot in introducing this
- Bill. for the federation of some of our greatest
colonies—a- Bill which marks an era in the his-.
‘tory of Australia, and is a great and important
step towards the organization of the British
Empire This Bill, which is the result of the
| d ours of, the ablest states-
el 1n Al 2, enables  that great island con-
“tinent to enter at once the widening circle of
English-speaking nations. No longer will she be
a congeries of States, each of them separate from
and entirely independent of the others, a posi-
tion which any one will see might possibly in the
future, through -the natural -consequences of
compemtlon become g source of danger or lead,
at auny rate, to friction and to weakness. But’
if this Bill passes, in future Australia will be, in
“the words of the preamble of the Bill which I am
about to introduce, ‘-an indissoluble federal Com-
monwealth firmly umted for many of the most
important functions “of government.’ After it
. has been passed there will be for Australia uhder

“337
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one Administration a uniform postal and tele- ‘2
graphic service, and provision is made making
it possible hereafter for railway communication
to be under similar control. In the meantime
everything which has to do with the exterior
relations of the six colonies concerned will be a
matter for the Commonwealth, and not for the
individual Governments; a common tariff will
be established for all the colonies; there will be
at the same time inter-colonmial free trade, and,
what is perhaps more important than all, in
future there will be a common form and a common
control of national defences. Now, this is a
consummation long expected and earnestly hoped
for by the people of this country. We believe
that 1t is in the interest of Australia, and that
has always been with us the first consideration.
But we recognize that it is also in our interest
as well; we believe the relations between our-
selves and these colonies will be simplified, will be
more frequent and unrestricted, and, if it be
possible, though T hardly think it is, Wlll be more
cordial when we have to deal with a single cen-
tral authority instead of having .severally to.
consult six independent Governments. Whatever
is good for Australia is good for tlie whole British
Empire. Therefore, we. all of us—independently
-attogether of party, whether at home or in any
.other portion of the Empire—rejoice at this pro-
posal, welcome the new birth of which we are
witnesses, and anticipate for these great, free,
and progressive communities a future even more
prosperous than their past; and an honourable
-and “important position 1n the history of the
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Anglo-Saxop race. I hope the House will not
think T am taking up-its time unnecessarily if, in
a few brief ‘words, I give some account of the
history of this great movement. The House is
aware that the first colonization of Australia took
place in New South Wales in 1788, and that for
nealy a generation after that time, as other settle-
ments were made at vast distances along the
coast, they all came in some measure under the
contro] of what I may call the central Administra-
tion which existed at Bydney. But it will be
readily seen that, as these settlements gradually
became more populous and. of greater importance,
the dlfﬁculty of such a system Qf central adminis-
tration became almost intolerable; and accord-

ingly 'in_1825 what. was. then. known a8, Van

Diemen’s, Land_became & .separate olony under
the name of Tasmania,
mania was followed in succession by Western
Australia, South Australia, Victoria, and lastly
by Queensland in 1859. Victoria,. which was
then.Jenown as_the Port Philip Set WAS
eW.. South Wales by Ac'c of Parha~
but in 1847, when glving assent
sa.l Earl Grey, to whom we all must
feel we owe most of the pnntnples by, which our
' colomal policy. is guided, laid down the views
then entertained by him and her Majesty’s
Government of the time in reference to the ulti-
mate necessmy for some central authonty in
Austra,ha He sald

It is necessary, while providing for local manage-
ment of local interests, we should not omit to grovide
for the central m&naﬂement of all interests not local.
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Quostions having a. bearing on the interests. of the
PFmpire may be loft appropriately to fhe Imperial
Parliament ;  but there are questions which, though
local to Australia colléctively, are not merely local in
relation to one colony, though each may have part in
a common interest, and in regard to which it may be
essential to the welfare of all to have a single authority,
and they may more appropriately and effectually be
. decided by a single authority in Australia than.by
i the more remote, less accessible, and, in truth, less
1 competent authority of ‘Pur].iament.

It will be seen that Katl Grey foresaw that in the
future; at any rvate, this necessity would arise.
He was a little before his time, for, when, in
1850, he introduged proposals for constituting
such central authority, his proposals met with no
general support, and thé Bill, when it became an
Aot was confined o the establishment of the
oolony of Victoria, separating it from the older
colony of New South Wales. But from this time,
and continuously down ‘to the present day, the
subject of some closer union between the separate
Australian provinces or States has attracted the’
attention of all far-seeing and-patriotic statesmen,

especially in Australia. And among those who -
laboured in this movement I fhink it would be
ungrateful not to mention the name of Sir Hemry
]?arkes Sir Henry Parkes was certainly a most
terfarkable individuality ; he had his peculiarities,

as most of us have, but no’ one would deny that
he was a man of great capacity, of great power
of work, ef great resource, and of intense local
patriotism ; and I think that to-day, when the
consummation of the work for which he laboured
s0 long is clearly within sight, we may well bear
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his memory in- respectful ‘regard., In 1867 the
Dominion of Canada was established, This gave
to_Sir Henry. Parkes an opportumty whlch he
the questmn before, he now a.gam emphatlcally
urged his fellow-Australians to follow the
example of the Dominion of Canada. Still, how-
ever, N0 Progress was made, A little later the
somewhat sinister activity of certain foreign
Powers in the Pacific brought the matter home
in a clearer degree to the majority of the Aus-
tralian people; and in 1883, accordingly, a con-
ference. was called, again-at the instance of Sir
“Henry Parkes, of all the colonies, which resulted
in certain recommendations, in . the adoption of
certain _general  principles, which led almost
tmmediately? to the. stabhshment of what is*
known as the Federal Counecil. The Federal Council,
however, although very wisely designed as an
experimental step at a time when there was still
much to. be done before the colonies themselves
could” see the necessity of a closer union—ithe
Federal Council was not a very effectife instru-
ment; it had[lesmlcted lecqslatlve power, no
executlve pow e _nor less
than an: aﬂvv 80 » under the circum-
stances it did nop excite a,ny wWarm populanty in
Australia. The great colony of New South Wales
refused from the first to attend its deliberations ;
South Australia subsequently withdrew from
them ; and now, having served its turn, this
Fedelal Council will be . abolished by the Bill
ﬁég’lch I am about_to introduce. Then, again,
In 1885 by, the Imperial Act 48 & 49 Vict. &. 60.
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after the establishment of the Federal Council,
and coming down to 1890, a good de8l of uneasi-
ness, the rosult, 1 Ehitik, largely of what was
known a8 the Russian scare, was felt in Australia
as to the state of Australian defences, and accord-
ingly another conference was then held in Mel-
;bom‘ne It was followed by a.convention in
/s when the first great advance
union was at last made, becauge
the conven‘mon of Sydney in 1891 produced A
draft of fommonwealth Bill which has been the
4 ubsequent discussion. Those
‘, th this draft, which has,
of course, Very miany pomts of reseniblance with
the present measure, will, I am. sure, recognize
the great ,conqtrucbwe sklll w1th Wthh it was
# framed ; . “may be nt (1 to know
that its grea quwh’mes are lfmrely, if not chiefly,
due to the labour given to it by Sir Samuel
Grifiith, the present C}nef Justice of Queensland,
and byMr Barton, whowas then Attorney-General
in Sir George Dibbs’ Government,-and who is
now thé distinguished representative of New
South Wales among the delegates who have
recently beén our guests, Well, this draft was
then submitted to the local Parliaments, but
still, although quiet progress had been made,
there Wag not sufficient popular force behind the
movement to secure the Bill being brought into
operation; and it was evident to those who were
interested in the movement, and particularly I
think to my honourable friend Mr. Barton, that
the next step.must be to educate the people of
Austraha themselves to the necessity and the
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1mportance of this movement. Accordingly, I
believe it 18 to him that we owe the formation of
What 1s known as_the Federal League, which
went_up ‘and_down_ the . country _throughout
Australia informing the people of ‘the nature of
their proposal, explalmng the draft, and urging

the desnablhty of its adoption. And 80_success-

ful was_this educati’onal moyement that n 1895

‘providing a conyention
5‘be instructed and empon
1on. . 1his constitution was then to bé &ilb-
itted to the separate Parliaments sitting in
| Grand Committee—in - Committee of the whole
House—and the amendments which might be

made in the several Parliaments were then.to be

referred back to another meeting of the conven~
tion and. considered by them, and a final draft
after such consideration was then to be submitted
to the people of the several States in the shape
of a general referendum The conventlon, accord-
ingly, ‘Wwas he. ai ; and
certainly, T thlnf{,‘an
of the debates which took place then will agree
with me that it would have been, absolufely
impossible to have collected together more capable,
-.more able, more efficient representatlves of Ams-
. tralian feehng than met in that convention. I
say that, but T must make one exception. Owing

history-

- to circumstances on which I need not dwell, the :

Government of Queensland refused to pass an
enabhng Bill, and nsequently ‘at this conven-
tion. Queensland Was. not represented bet the

{
%
!
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other colonies were all present. The convention
went to work in that businesslike spirit which we
flatter ourselves distinguishes British proceedings
throughout the world.” In the first ingtance they
considered and passed resolutions settling. the
principle upon which they would proceed ; then
these resolutions were divided amongst a number
of committees, and considered by them, and the
result was afterwards discussed and finally settled .
in the whole convention. The draft so prepared
went to the different Parliaments, and was
returned by them to the Sydney convention in
1897 with their amendments. Th vention

i adjourned to Melbourne in 1898,

"fdraft—as it was submitted “to her Maje

! Government the day by the Parliaments of
the five colonies who ‘may be described as the
federating colonies—the draft .as then submitted
was finally passed by the convention. It had
still to go through the ordeal of a referendum,
The first referendum showed 219,000 votes for
and 108,000 against the Bill. Unfortunately, or
as it may be considered fortunately, the New
South Wales . majority, although there was ‘a.
majority in favour of the Bill, did not reach the
amount of 80,000 votes which had been fixed
as the minimum to justify the adoption of the
measure. Accordingly on that occasion the Bill
was not passed by that colony. New South
Wales then took the opportunity of proposing
further amendments. These amendments were
considered in a friendly spirit by another meeting
of the Premiers, and they were to some extent
adopted, the proceedings being, perhaps, rather
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in the natyre. of a compromise. But still I think
in substance the wishes of New South Wales were
complied with and arrangemen’cs were then made
for._a. second referendum. On this occasion the
referendum, took place in the five colonies—1
should have said previous to the first referendum
taking place there were only four colonies, Queens-
land and Western Australia being excluded—but.
-in the second .and last referendum Queensland
took part for the first' time, and the results were
377,000 votes for the Bill and 141,500 against.
Western Australia did not join in this decision,
but pressed for certain further amendments,
which, however, the Premiers decided it was too
‘late for them to: consider. And.so. the Bill is -
' mes, with the au’chorltyi}
1g colonies, and it is this®
Iterations, but substantially:
this Bill, with 128 clauses, and’ dealing with a
vagt number probably.. with hundreds, or even'
thousands, of separate propositions of, the Oreatestgf
importance, which I have to -ask-leave. to.intro-:
duce.. I think it will be admitted that this Bill
ig a Bill wo “of cit
“whic 8. |
may describe it as, 1n1y is,. a;hmonu-
ment of legi lative competency. Of course, the
framiers ot the Bill " themeslves ate petfectly realy
to admit that it may not be perfect that amend-
ments may ultimately be required in it, and that
* experience may show that something has been
omitted, or that something has been placed within
its four corners which might with advantage
. have been left out. But provision has been thade
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for any such amendment in the Bill igself; and,
considering the magnitude and the variety of the
interests that we are to deal with, the intricacy
and the importance of the sub]ects with which
the Bill has to deal, T think that no pla.lse can
be too high for those whose moderation, patience,
skill, mutual consideration, and patriotism have

been able to produce so great a result. It would

be absolutely impossible or me, ‘within anything
like a reasonable time, to refer to the multifarious
details of this great measure, nor do I think it
necessary to do so, because I cannot conceive
. that the House will be inclined to discuss these
# details in any ecritical spirit; but I might be
allowed, and it would interest the House, I think,

1, if I call attention to the general scope of the nfea-
hsure and to some of its most striking features. I
#think it is true to say that, on the whole, this new

" Congtitution, although 1t 19 1n important respects
“unlike every ‘other constitution at present exigt-
~ing, still 1n the main, and more than any other,
{ollows the Constitution of the United. States
“of America. But it would be, perhaps, more
“interesting to us to contragt 1t with the Congtitution.
“of our own colony of Canada. The.differences
‘hefween..the Constitution of the Domipron and

‘he ; Constimtiau f theﬂ /A'n'gvv:M monwealth are,
aln fundamental

" also in the methods by which the Constltublon
: hias beerr brought into existence. In the case of
. Canada, the delegates came here and the Con-
stitution was settled here 1n (onfe nee with her
! Majesty’s Glovernment, and was the rebuli ‘to
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some extent at any rate, of their advice and sug-
gestmn In the_case of Australia, the people of :
Aiistralia, through their representatives, have’
worked alone, without either inviting or desiring
‘any assistance from outside. In_Australia, it’
must_also be remembered, the separate States
have_enj oyed tor a much longer period than had
thie provinces of Canada complete independent
sell-govermng existence, and, accordingly, while
in_Canada the people had before them ab Hhe
time that the Constitution was decided upon the
warning, 1 might almost say, afforded by the civil
war in America of the danger of exagg erating
State rights, and while the special p1ov1nces had
7o desire to put forward those rights in too
emphatic a manner, in_Australia there was no
such example to"feau'L and the separate colonies
had enjoyed for so long such. great powers that
m&i Were _naturally unwithng to part with them
-fo_apythine 1i he same_extent, Accordingly,
Whlle in Canada the result o the Constitution was
substantially to amalgamate the provincesinto one
Dominion, the Constitution of Australia created
a federation for distinctly definite and limited
objects of a number of independent States, and
State rights have throughout been ]ealously pre-
sewed In Canada onrvfh;ﬂtr that was not
given expressly to the provinces went to *the
bentral Government. In Australia the Central
Government has only powers over matters which
are expressly sta,ted‘ and defined in the Constitu-
tion. In~Canada the Senate was a body which
represented particular provinces substantjally in
proportion to their population. In Australia the
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Senate consists of six members from all the States
—that is to say, aniequal number, whatever may
be the size or the population ; and the mode of
the election of the Senate is. also different from
that of Canada, and, I Dbelieve, entirely. novel.
In Canada the Senate was nominated for life on
the advice of the Ministers. In the United States,
as we all know, the Senate is élected by the Legis-
latures of the several States. In Australia the
Senate is to be elected at the same election as
the Lower House, but each State is to vote, not
in the separate um.stltuenues info which it is
divided for the purposes of the Lower House, but
as one constituency—a serutin de liste, in fa,ct as
the French call it—except in the case of Queen.s~
land, where there may be divisions. The Upper
House is to serve for six years instead of three ;

but those at¢ the only differences which sep arate
it in composition, qualification, or constltutlon
from the composition of the Lowei House. The
Lower House is t0 be elected according to the
electoral laws of the several States, but accordmrr
to population, and a very ingenious device has
been resorted to in order to prevent the numbers
of the Lower House from ever becoming excessive.
It is provided by the Constitution that the Mem-
bers of the Lower House shall, as far as possible,
be txactly double the mumbers of the Upper
House or Senate. I should add, perhaps, that
the Members of both Houses will be paid, aad paid
the same salary. There is also an example which
I cannot help thinking might be wisely imitated
by ourselves. Mini tels on takm(r office do not
vacate fheir seats. = Then there is a mos‘f ingenious
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and complicated provision to prevent a possible
deadlock Between the two Houses; for although
they are, as I have said, elected practieally by
the same constituency, I think it is evident that
the differences in the marnner of election may
sometimes result in a diversity of opinion between
the two chambers. In that case—and here, also,
I.cannot help thinking that hon. Members who
are interested in the subject may find many use-
ful suggestions—the course of the operation is

“this. Measures may be twice rejected by the

Senate, as I understand, in two separate sessions
7. 2
of Parliament. = After that the Government may

. digsolve both Houses. Both Houses will be

re-elected at the same time. If, after that re-elec-
tion the Senate  should again—a third time—
reject a measure, then ’ohere is to be a joint sitting
of both Houses, and a decision is to be taken by
a simple majority of both Houses.. That applies-
to the case of ordinary measures, but, if the ques-
tion between the two Houses-is an amendment
of the Constitution, then a somewhat different
course is followed. The proposed amendment

. may be twice rejected by the Senate, and if after’

K

that the Houses do not come to an agreement,

~%hen the amendment will be settled by means of
“a referendum, and is to be decided by the majority
wof votes in & n1a]onty of the States,  Now,eto

onstl uuted thirty-nine

graph . services, . defence, » currency b@nkrup’ocy,
marriage’ and divorce,. and. old-age-pensions, and
also the following ma’e‘bem—to Whlch 1 call specml
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attention because they involve interests outside
Australia as well as local—first, the fisheries in
Aungtralian  waters,” beyond = the territorial
limits of Australia; secondly, copyright; thirdly,
legislation dealing with the people of any race
not being natives of any of the States (I
think that has in view legislation in regard to
Asiatics) ; fourthly, external affairs a phrase
of great breadth and vagueness, which, unless
interpreted and controlled by some other pro-
vision, might easily, it will be seen, give rise to
.serious dxfﬁcultles, and, fifthly, the relations

with the idwnds of the Pt Wbk alws .

involves, of course, manyquestionsin which foreign
nationg are concerned. It will be seen'that almost
all the points to which I have thus called special
attention are matters in which the Imperial .
Government may have to deal with foreign coun- = -
tries. It is important, therefore—I say this in s
passing, although I shall deal with it more at
length,—it is important that measures of this
kind, which ray involve the Imperial Govern-
ment in the most serious responsibility, should be
‘interpreted by a tribunal in which all parties have _
confidence. There are also in the Bill some com-
plicated provisions for dealing with the division
of the receipts from Customs among the several
States, for the imposition of new duties, and the
. division of old omes.” I have men‘moned at all
events, the most important and. the most inter-
, esting mapters which are raised by this Bill, and
i I think it is evident, from even this very brief and
! inadequate résumé, that there are a great number
of_ prepositions in the Bill which, 1f 1t were a
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case of freely discussing a Constitution of our
own, would arouse much dlﬂerence of opinion.
1f we had been i wted to frame a Constitution, or
if “we had been consulted after the Conshtutlon
had been framed, it is qulte poss1ble~—1 do not
say it would have been so—it is quite possible we
might have had many suggestions to make and
_some amendments to offer. But that is not the
f‘pomtlon The Bill has been prepared without
* “veference to us. T Fepresents subs ially and

from - those who have said that the Australian
people do not desire that this great measure, the
result of the labour of their representatives, should
receive in the Imperial Parliament the fullest
consideration and even the fullest discussion ;
. although I deny altogether that the Australian
+ people have ever consniered or shown that they
lconsider, the Im iament as merely s
; “*@Qoult for the registration of their decrees: and
" falthough 1 am convinced that the Australian
‘people will be neither offended nor insulted if
- we alter here a word or there a word, or even a
" clause, in this Bill, T think, on the other hand,
they do expect that we shaﬁ have a Teasonable
regard to ﬁhe Tabours whlch ‘they have already
expended upon this measure, and to the general
feeling of the Australian.people, wherever it has
been really and conclusively shown, and to those
rights of self-government of which they have
made so magnificent & use am{ which we have so
freely and gladly conceded. Now,.it.is therefme
~on.these. main principles that the G¢

v
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have pmcecded A ;dealmg with. thm& Bill. Qn
y _hand d

ge mons to accept,
g in this Bﬂl _every word, every line,

that we m‘ight e e Jmprovements
_for the advantage of Australia, but we recognize,
i that they are the bost judges in thelr own case,

and we are quite contént that the views of their

representatives should be in these matters accepted
-as final; and the Tesult of that is that the Bill
¢ which T hopc to present to the House to-night is,
so far as mmety-nine hundredths Ofklt 1 thmk 1

) ) But the :
principle which o House to assent -
to, and to which we have given application by

cmmm amendments we hd,ve made in the Bill,

is that wherever the Bill touches the interests of
the Ibmpu(, as a whole, or the interests of her
Majesty’s subjects, or of "her Majesty’s possessions .
outside Australia, the Imperial Parliament occupies -
a position of trust which it is not the desire of
the Empire, and which I' do not believe for a
‘ymement it is the desire of Australia, that we
- should fulfil in any perfunctory or formal manner.

s L say, we have applied these principles in
ealing with the Bill. Two wlomes—-—Western
ELAubtmhaf and” Neéw Lcal%ndwapp ;

Majesty’s Government, and were ‘represented
‘hexe %y specml deleoates and asked s to
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: ’, mtexfere tQ secure; Efor them certam amendments

2t

5 thiz the
o Her ~Ma} esﬁy s’é

R
in which nelther the Empire nor the Mothel
Country. were themselves directly concerned, :
felt we were not justified in _pressing these Clam”m ;
‘or in insisting upon securing their mopm“r as |
“ggainst the majority of the colonies in Australia. ;
Western Australia asked for the right to come in
.as an original State, on terms slightly different
from those provided in the Constitution. The
differences arose as to the gquestion of tariffs;
~and undoubtedly it was admitted by the five
federating colonies, that, owing to the peculiar
“position- of Western Austraha she was entitled
to some period -of interval before she adopted: the
common tariff of the Commonwealth; and
accordingly five years were allowed her for that
" purpose, subject to the condition that each
year -one-fifth of any difference that might exist
between tlie tariff of Western Aaaur.ma and the
taviff of the Commonwealth should be redused.
‘I confess that it seemed to me that a condition of
that kind imposed, and I still think it imposes,
on -the financial system of Western Australia
a very considerable strain. I do not’ envy the
position of the Chancellor of the Exchequer who
18 beforehand tied down by a statutory and con-:
215 N
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stitutional law to reduce “his tarifi by one-fifth
in every successive year for five yeard to come.
It is perfectly evident that that must interfere to
a considerable extent with the production of his
annual budget. But, as I have said, having
appealed to the Premlerq and having put for-
ward the views of Western Australia, and having
received from them the statement that they dld
not feel justified in assenting to any amendments,
.we_ reported the result of our. inquiries to. Sir
John TForvest, the lnlrhly—reﬂ’peoted Premier of
"Western Australia; and we ven‘nuredwalthough
it was perhap h«ndly ‘our  business—in the
} interest, as we believed, of Australia as a whole and
teven of Western Australia, to press upon him
‘that his Government should now reconsider their
“position, and that in spite of the arrangements of
which they complained they should seek to enter
the Federation as an original State. 1 am very
happy to say-—as will be seen by the Blue Book
which T have laid upon the table—that Sir John
Forrest and his. Government have assented to
our request to take this step. Their Parliament
will be shortly called together; and I hope the .
result will be that the Constitution will be sub-
mitted to the people of Western Australia,® and
that her Majesty’s Government will be able to
proclaim the whole of the six colonies of Aus-
tralia as taking part in this great scheme. The
colony.of New Zealand made several requeats to
1} . Two of these were, 1 think, of minor impor-

“'1 This step was duly taken, and a vote in favour of
the entrance of Western Austraha into the Common~
Wealth‘recotded



_tance. They were that they should have access
“to the Supreme Court of the new Federation, and
that. some arrangement should be made at once
for common defence. We considered that there
would be no. difficulty in dealing with these very

. important questions as between New Zealand and

" “the Federated Commonwealth after it-was formed,
. and that it was unnecessary to delay the Common-

“wealth Bill during the discussion of matters
which, no doubt, would require a considerable
amount of time. The third preposal was that
New Zealand should be allowed to enter as an
original State at any time within the next seven
years—I do mnot know that the period of seven

years was a -definite part of the proposition ;-

but, at all events, a considerable period was to
~'be given to them to make their choice. I confess

that here also I should have been very glad if

-7 the Premiers had. seen their way to accept the
- suggestion.. The delegates, however, who were
‘representing the five federating colonies explained,

~=very ably, the difficulties that would arise from

. such a state of things, They pointed out that
~ great inconvenience might be suffered, especially
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¢ with regard to the establishment of a tariff, if the

federating colonies were under a sort of compul-
.. "sion to accept another partner at any time during
-a long period. I felt this decision the more par-

- her Majesty’s Government and the people of this
country are under special obligations to the

f,including Canada and all the colonies of Augtralia

i -

ticularly, because I do’ not hesitate to say that

_ Government and people of New Zealand. Of all
- the colonies, all the- possessions of her Majesty,
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-1 am excluding the colonies in South Africa—
New Zealand, in proporfion to her pbpilation,
supplied the largest contingent to her Majesty’s
forces, and made the greatest sacrifices. 1 men-
tioned this matter in the House a few days ago;
but I find T underestimated what New Zealand
has done. I am told that, according to popula-
tion, the New Zealand contingent in South Africa
it qulv,;,lcnt to an army qcnt from this country’
of 107,000 men. I do think that 1s a most extra-
ordinary proof ¢f—what shall I say ?—ot affection
. and regard for the Mother Country; and if this
point of difference. had been between the Mother
Country and New Zealand T feel quite certain
the House would be inclined to make almost any
concession that could be asked. But as it was
exclusively a matber between New Zealand and
the federating colonies, and as the Premiers again
putin anon pessumus and stated that they had no
authority 'to consent ab this period to any further
"+ amendments, we have had nocourse open to us but
4 to accept, w]thou“h we regret, that decision. We
"eeguld not, I think, l(ur]yple.ss the opinion of a single
~eolony ag Luns’c bhe unsnimous opinion of five.
.. T now come to the pomtb dupon which we
think amendment to be necessary. Bubstan-
tially there is only one point of importance,
bu# in order that I may be perfectly accurate I
will mention others, as to which, I think, there
will probably be very little debate or opposmon.
In the firgt place, there was a blank left in the
draft Constitution Bill which it was intended we
should fill up as soon as it ‘was known whether
Western Australia had joined. We have applied

3
:
:
g
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for the figures requisite to fill up the blank, and,
having received them from the Australian colonies,
we -shall insert them ab their request. Then '
there are certain drafting alterations which are ”
desirable, if not absolutely necessary, in conse-
quence of the probability .of the admission of
Western Australia as an original State.. We have.
submitted these amendments to the delegates,
" .and, so far as I know at present, no objection of
any kind is taken to their insertion. Then, in the
third place, there is & matter of more importance,
‘though I am happy to say it is one on which there
is no division -of opinion. We propose to make
clear in the Bill the appheatlon of the Colonial

sion whether the Commonwealth is a. colony within
the meaning of the Act. The Act, as lawyers in
the House are no doubt perfectly well aware, pro-
vides, among other things, that where a colonial
Act is repugnant.to. an. Imperial statute it shall

not be wholly void, but shall only be void so far
- 88 repugnanc It was intended as an
enabling Aot fo prevent whab otherwise might
have ocoulred——the whole of the colonial statute
being rendered void in consequence of its being
repugnant on some point to Imperial legislatjon.
. The Act is one of great importance, because it
defines the extent to which the paramountey of
Imperial legislation goes. The fact that Tmperial
leglslatlon is paramount has always beel admitted

“ Pagsed in_ 1865 in order to remove doubts as to
the extent of the power of Tolonial leclslaturesﬁto pass
laws,
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by the colonies, although the use of the consti-
tutional power has, of course, been extremely rare.
The kind of cases in whlch that paramountcy
becomes of importance are such cases as those of
the Foreign Enlistment Act and the Meérchant
Shipping Act. In both of these cases I think it
will be admitted to be desirable that there should
be legislation for the whole Empire and not con-
flicting legislation in different parts of the Eipire.
In the memorandum presented by the delegates
on 23rd March they argue that this amendment
is altogether unmnecessary. They say the Com-
monwealth appears to the delegates to be clearly
a colony and the Federal Parliament to be a
legislature within the meaning of the Act; and
they cannot think that the larger meaning given
to the word ‘colony’ in Clause 6 can be held to
take away the protection of the Act of 1865 for
any law passed by the Federal Parliament. Now,
I think that the House will feel that there is no
difference of opinion as to the merits between ug
and the delegates. The only point is that they
think the amendment is a work of supererogation,
but we feel that the matter, involving as it does
our foreign relations, is of such vast importance
that 'we ouvht not to leave a ghadow of doubt on
the questlon It is fair to say—and I wish to call
the last memorsndum which was presented by
the delegates only a day or two ago they raised
for the first time a very very important question
—-namely, whether the Colonial Laws Validity
Act a® it stands is a law properly applicable to a
great Commonwealth like the Dominion of Canada
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most driendly. and cordial spirit, camy.by any
ssibility, be a matter of sertous conflict between
oyrselves-and- ‘the.. colgmes of ”Austra.ha L saw

"‘”‘fHe certamly pre-
q thoujq havmg heard one
sivigle word “of “the"case which her Majesty’s
Government had to put before the House; and
he seemed to be speaking from a brief which was
~supplied, of course, by a single one of the parties.
< M Asqulth (Fifeshire, B : No, nol..
Mro"Chamberlain: Well, - speaking  from
information-—I do not know that the right hon.
Gentleman will- take exception to that word—
speaking from information that. came from one
gide only. Now thatis what I complain of ; and
T think I ought to persuade the right hon. Geentle-
man to withdraw his speech on this subject. I -
regret his allusion in eonnexion with this matter
that the revo]utlonary war in America is 8 warn-
“ing to ws  Sir, what connexien does the right
hon. Gentleman suppose there can be bLebween
the two cases? Theén, in another part of his
speech, he referred to Canada as being exemplar
and. model. Well, T do net ask for anything
more than Canada and South Afnca have already
most willigly granted. :
- Mr. Asquith: As far as my memory goes—I *
have not fot the speech with me—my reference:
to the revolution was in a totally different con-:
nexion, It bad nothing whatever to do with:
this question of the appeal. .
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and the pew Commonwealth of Australia. Her
Majesty’s Government admit the 1mportance “of
that question.  They admit that it is a very fair
pomt to raise. But, if there is to be any change
in regard to the matter which, as I have said,
is of such infinite importance, the greatest care
will have to be taken and very considerable delay
must necessarily occur, We should have to
consult Canada and other colonies before any
amendment of that Act could he adopted. I do
not object on behalf of her Majesty’s Government
that the matter is not worthy of consideration.
All T say is we have to deal with a provisional
period. We cannot  delay the passing of the
Federation Act in order to discuss this matter.
We must have a proper ‘understanding before any
change 1s made; but it will be open to the
Federation . of Austraha and,_the Dominion of
Canada, if they see fit, to raise the matter at a

,sub%equent period, and 1o doubt, in' that case,

" any views they may express will receive the most

e

carefu]l consideration by her Majesty’s Govern-
ment. Now I come to what I have described: as |
the substantial point of alteration, which of |
course is the point aﬁectmg the question of §
appeal. This'is the only point, T think, on which

~ there can possibly be any important sub]ect of
- controversy or difference of opinion between
i ourselves and the Australian representahves.
- Sir, T wish-at.the. outset to repudiate in the

Stt()ng(‘bt and. clearest terms the pos'srblhty that

“wany difference of opinion upon what is a great
_ constitutional point,. which has hithertg been
#diermcaad by the delefrates with ourselves'in the
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Mr. Chamberlain: I am extremely glad fo
have elicifed that statement from the right hon.
Gentleman.. “The report which 1 saw, 1 confess,
was a condensed report.

Mz. Asquith: It was a condensed 1eport.;

Mzr. . Chamberlain: - I understood him fto
refer ‘to the revolution in connexion with this
difference of opinion, which as I say must under
no circ_umsbances,be exaggerated. It is impor-
tant, of course, but it must be discussed by all
parties, and it will be discussed by Australia as
well as by ourselves, in a perfectly friendly spirit.

I am going verytmuch further than I have done
hitherto. We have got to a point in our relations
with our self-govérning colonies in which I think
we, recognize, once for all, that these relations
depend entnrely on,_ their free will and. absolute
consent. The hnk between us and them at the
present time are very slender. Almost a touch
might snap ‘them. But, slender as they are, and
slight as they are, although we wish, al’uhough I
i shope, that they will become stronger, still if they
‘¢, are felt irksome by any one of our great colonies,
Prwesghall not attempt to force them to wear them.
fie of these ancient links is “wcrsely this right
i of 1

up, as I shall show, a pro pe ct of causes of fuc—s
tion and irritation between the colonies and
‘ourselves which,, in my. opinion, woulde be more
-numeraug, and. more.serions than anythmg that i
dikely to result if the right of appeal is, retained
Well, how shall we deal with this questioh ?
. N*

F
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am sure the House will feel that there is no man
in the House who js more anxious te maintain
the good feeling between curselves and our colonies
than I am. Ever since I have been in office that
has been my chief desire. Sir, in a case of this
kind nothing is more easy than to concede;
nothing is more difficult than to refuse. At the
same time, believing firmly, as the Government
do, that what is asked for in_this Bill, as it
mwmally came to us, is not only injurious to the
best interests of Austmha, but that it would lead
0 cnmphca’nons which might be destructive of
good relations and pm]udwml to, the unity of the
Empire, “we feel that we are ’bound to ask the
Houge to re(,onﬂder it, Sir, we believe further—
and this is an important point—that opinion has
not yet been definitely formed on the subject in
Australia, and before, therefore, assenting to a
change which may have such serious results, we
hold it will be our duty to be quite certain that
the demand is a demand that has behind it the
whole force of Australisn opinion, Now, the new
clause, Clause T4, as submitted, would allow no
appoal in any mattér, involving the Federal Con- .
stitution, or the constitution of a State, unless
the * pubhe interests * of some part of her Majesty’s
~dominions other "than ~Australia’ are involved ;
anl it further provides—a matter to which suffi-
“cient attention has not been directed—that the
‘Federal Parliament may in the future make laws
limiting further the matters on which appeal is
to lie. Now, the right hon. Gentleman the Mem-
ber for Bast Fife, unless he has been again mis-
t‘&pleqented said that the Bill did not take away
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any right already existing. He will find that
that is a’mistake. It does take away, the right
of appeal from a State where the State Constitu-
tion 1s 1n questlon “and that rlght Xlsts at the
p1esent time. And further, as I have pointed
out, by a proposal in this solemn instrument
expresslyto authorize thenewly-created Parliament
to further limit the right of appeal, it almost
makes it impossible for her Majesty in future, in
reference to this subject, toexercise the right of veto
which, of course, is inherent in the prerogative.

Mr. Asquith : Only as regards appeals from the
new High Court. The Parliament can limit no
other right of appeal: «

Mr.. Chamberlain: Pardon me. Surely an
appeal from a State might very likely come to the
High Court, and then no appeal would lie to her
Majesty in Council. I will not argue the legal
point with my right hon, friend, but 1 think it
will be found that, inasmuch as any appeal may
come from the Supreme Court of a State to the
High Court, there will be a very considerable
limitation of the right of appeal, because there
. would be no appeal from the High Court to the
Judicial Committee of the Privy Council. I go
on to another point to which I wish to call atten-
tion. Although this Bill does not in direct terms
limit the right of veto, which is a right, altholigh
undoubtedly reserved to the Crown, which
must, nevertheless, always be exercised with the
most scrupulous care and consideration-—although
it does not take away that right, it would make it
almost a stultification on the part of her Majesty
if the Crown were advised to exercise thal right -
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in a matter which we had expressly refprred and
delegated to the new Parliament. Now, these
are the proposals, What are the main objections
to these proposals ? The matter was under dis-
cussion in the convention at Adelaide. When
the Australian Premiers were here in the Jubilee
year in 1897, I had the honour of discussing the
subject with them, to which some public refer-
ence was made in Papers presented to this House.
The conversations were as a rule in the nature of
private discussions, but at the request of Mr.
Reid; who was, as it were, the Dean of the repre-
sentatives from Australia—being the Prime
Minister of New South Wales, the mother colony
-] handed to him & memorandum on the part of
her Majesty’s Government of the amendments
on the draft proposal, which we had seen, which
we thought were desirable ; and I specially called
his attention to the probability that the Imperial
Parliament would think it its duty to interfere .
if there were any limitation of the right of appeal.
Tn this memorandum I quoted a passage from a
memorandum of the Privy Council, which gave in
very succinct terms the main objections to any -
'proposal of the kind. 1In 1871, it appears, a ques-
tion was raised at the instigation of some of the
Avgtralian colonies, and then the Privy Council
in their memorandum said:

The appellate jurisdiction of her Majesty in Council
exists for the benefit of the colonies, and not for that
of the Mother Country; but it is 1mpossnble to over-
look the fact that this jurisdiction is part of her
Majestgy’s prerogative, and which has been exercised
for the benefit of the colonies since the date of their

® \
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settlement. It is still a powerful link between the
colonies and the Crown of Great Britain, and secures
to every subject throughout the Empire the right to
claim redress from the Throne., It provides a remedy
in many cases not falling within the jurisdiction of the
ordinary courts of justice, It removes causes from
the influence of .local prepossession; it affords the
means of maintaining. the uniformity of the laws of
" England and her colonies which derive a great body
of their laws from Great Britain, and enables them,
if they think fit, to obtain a decision in the last resort,
from the highest judicial authority, composed of men
of the greatest legal capacity existing in the metw-
polis.

The Australian colonies in 1871 recognized the
validity of these reasons, and the matter was
allowed to drop. Tt was raised again in 1875,
by the passing of the Act by which the Dominion
of Canada was created; and again the Privy
Council pointed out that—

This power had been exercised for centuries over all the
dependencies of the Empire by the Soversign of the
Mother Country sitting in Council. By this institu-
tion, common to all parts of the Empire beyond the
seas, all matters whatever requiring a judicial solu-
tion may be brought to the cognizance of one Court
in which all have a voice. To abolish this controlling
power and abandon each colony and dependency to
a separate Court of Appeal of its own would obviously
destroy one of the most important ties connecting all
parts of the Empire in common obedience to the cotirts
of law, and t0 renounce the last and most essential
mode of exerclsmg the authority of the Crown over
its possessions abroad. :
* .

There are other reasoms, besides these which are
stated by the Privy Counml which we have now

to bear in mind. This Constibution is to*be an
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Impulml Act, and it is, in substance, the delega-
tion of powers to an authority which is created
by the Imperial Parliament. Isit reasonable that
when questions arise, as they certainly will arise,
as to the interpretation of the powers of the
clause by which this authority is delegated, the
Imperial power which made the dele"atlon shall
not be represented upon the Court which is to give
a decision ? Then, Sir, there is another point.
The terms of the clause are such as certainly to
introduce confusion where uniformity is most
desired. No appeal is to lie except where the
¢ public interests’ of a portion of her Majesty’s
dominions outside Australia are concerned. The
advice which I have received on the subject goes
to show that there may be endless litigation as
to the precise nature of the cases in which public
interests will arise. I believe there is no legal
authoritative definition of what constitutes publlo
interest. I believe it to be extremely difficult to
say whether in the case of a number of individuals,
subjects of her Majesty but not, of course, con-
stituting in themselves part of her Majesty’s pos-
sessions, whether in that case it would be held
that the public interests of her Majesty’s posses-
sions wereinvolved. Andifl am rightlyinformed,
thegefore, a clause of this kind, instead of lessening
litigation, would increase it, and would bring up
to the Judicial Committee of the Privy Council
for its decision case after ease in which it was a
question Whether ‘or not the public interests of
her Majesty’s possessions were or were —not
involvgd. But thereis something still more serious
than that. I am not going to dwell upon it,
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because it is so exclusively legal that I would
rather leave it to my hon. friend the Attorney-
General to explain later in the discussion. But I
am told that under this proposal, as it stands, it
is almost certain that in the confusion of appeals
there might be conflict of authority between the
new High Court and the Judicial Committee of
the Privy Council.t Can there be anything worse
than two co-equal Courts concurrently giving
diverse decisions in matters of the greatest impor- -
tance that may be submitted to them affecting
the British Empire ? Lastly, there is also the
. question, to which-I have already referred; that .
the Constitution empowers the new Parliament
to deal with maritime jurisdiction, with the Pacific
islands, with foreign enlistments, and with external
affairs. The respounsibility for the action of the
Parliament of Australia and its legislation rests
with us. We may be brought into a hostile posi-
tion in regard to any foreign country in conse-
quence of the action of the Colonial Court. Is it
reasonable that while we still undertake to
co-operate with the colonies in their defence, while
. the whole strength of the Empire would be brought
to bear in order to protect the interests of the
colonies—is it reasonable that the question
whether or not their Parliament has gone beyond
the powers delegated to it, in some matte? in
which a foreign country—not one of her Majesty’s
possessions—is concerned, should be settled with-
out an appeal to the any Council ? « For these
and other reasons—but I have stated the principal
ones—her Majesty’s Government, as soon as they

This conflict actually took place. ¢
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obtained the Bill from the Premiers, were desirous
of mdkmg some amendments. Thele were geveral
_points n regard to which we desived to make
changes, but this was the principal one; and we
coldmlly invited the Governments of the federat-
ing colonies to send delegates to this country to
1eptesent them, to give the necessary e‘cplrxn(mons,
and to assist us w11,h information in the course
of the passage of this Bill through the House. We
must Joyfully acknowledge that the Australian
colonies could not have paid us a greater compli-
ment than to send us gentlemen so able and. so
Tepresentative as those who constitute the delega- -
tion; and I am delighted to say that, whatever
differences may have arisen upon: such points as
this to which I have been referring, our personal
relations, ever since their arrival, have been of
the most cordial and friendly desonpbmn Now,
:most unfortunately,; as we think, when the dele-
" gates arrived in this country we found that they
Leld themselves precluded by their mandate—
by the fact that the referendum had been taken
on the Bill, and that, as they contended, public
opinion had been expressed»irom a,ccepbmg any -
amendments at all. They argued, and they have
argued since, that the resulb of the referendum
upon the question whether this Bill should or
shohld not pass, whether there should be federa-
tion or should not, did in fact imply agreement
with every line and every word of the Bill.  Of
course, hotding that view, it became impossible
that we should come to a full agreement. It is
true that in the first instance the delegates used
language which filled our minds ww1th hope, :
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beeause they said that they interpreted their man-
date as one to get this Bill passed intact if they
could, and, if not, with the slightest amendment
possible. - But unfortunately they have not been
able to tell us that the slight amendments which
they had in view included anything so important
as the amendment which we have thought it our
duty -to malke. In these circumstances the next
step was to agk the Governments of the federating .
colonies to enlarge the instructions of their dele-
gates, and that was done in a Paper which has
been presented to the House. . The reply of the
Premiers is also in the possession of the House.
It is interpreted by the delegates as a confirma-
tion and approval of ‘the attitude which they
have taken up. Of course, every one must be
allowed to offer his own opinion upon this matter.
I confess that to me it does not seem to go as far
as the delegates think. It is not, in effect, so
irreconcileable, because while it does undoubtedly
indicate the desire of the Premiers that the Bill :
should pass as it stands, while it does undoubtedly
indicate their opinion that they have no authority
to accept the amendment, it dues nob scem to me §
to imply that if-her Majesty’s Governiment, upon s
its own responsibility, were to make the par-i
ticular amendment suggested there would be any |
strong feeling in Australia, but that the plople:
and Governments. of Australia would be prepared
' in all good feeling to accept the suggestion. We
are called upon, therefore, to make our decision.
It" has been recognized by none more strongly
or more eloquently than by the delegates thern-.
- selves that the position of the Imperial Pafliument,
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i8 that of trustee for the Empire, and that, although
the policy of reconstruction may be a different
matter, the right of reconstruction undoubtedly
rests With us. If, therefore, it were a fact that
Australia as a whole was absolutely united on
this question, if the clause exactly as it stands
had been taken as the irrevocable and final deci-
sion of the Glovernments and the people of Aus-
tralia, our position would no doubt be a very
delicate and very difficult one, because, as I have
already pointed . out, we recognize fully the
unwisdom-—I had almost said the impossibility—of
pressing views on great self-governing communities
to which they are absolutely opposed. However
great we might think the mistake that they are
making, and however great we might think the
injury to the Empire, still we should have to set
against that the danger of interfering with those
nght% which they regard as their undoubted
palladium. T do not know to what conclusion
we should have come if that had been the position,
‘We should have bad to consider not the wishes of
Australia alone. . We should have had to consider
also that, if we accept their view as to right of
appeal, our decision will react upon othier colonies
just as much entitled to consideration as the
great colonies of Australia—on Canada, on South
Afri%a, on New Zealand. 1 read the other day a
statement attributed to a distinguished man—to
Sir Henry de Villiers, Chief Justice of the Cape,
and recently appointed member of the Judicial
Committee of the Privy Council. Sir Henry de
Villiers deprecated any change inthe existing
right of appeal. He went on fo say that if such
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& change,were made it would be impossible, or it
would be. unlikely, that either South Africa or
. other parts of the British Empire would rest
.content without a similar, or some equal, change
being made in reference to their position also.
‘What would be the result? The result would be -
the weakening and, probably, ultimately the- :
destruction of the Court of Appeal for the Empire,
-and " this Court of Appeal, whatever defects it
may have possessed, has, at all events, worked
well in’ the past. It has been acknowledged to
have béen of importance and value to the great
colonies, and it has within it the germs of a still
greater, a still more important, and a still more
beneficent institution.  Now I come to what is
perhaps the most pleasant. portion of my task.
Fortunately, her Majesty’s Government are not
placed in this difficult position. We have not to
choose between what we firmly believe to be the
interests of the Empire on the one hand and the
united and absolutely convineed opinion of Aus-
tralia on the other. For my part, I do not under-
stand at all that in assenting to the Bill by a
referendum the majority who voted for it intended
to. preclude the Imperial Parliament from con-
sidering the Bill and from making amendments.
On-the contrary, I have information from some
of the (lovernments that their intention “was
exactly the reverse, and that they always believed
that this great mother of Parliaments, as a proef
of its good-will, would give its best consideration
to this important matter, and, if it saw fit, would
suggest amendments and changes. It is putting
too great a strain on the principle of the Teferen-
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dum to say that a referendum on a Bil} like this,
which contains such an enormous number of diffi-
cult and different propositions, carries with it
agsent to every one of these propositions. To
say anything of the sort would be directly con-
trary to the argument used by some of the repre-
sentatives themselves by which the referendum
wag carried. The people of Australia were told
-1t is not so much your duty at the present
moment to look to the individual parts of the
Bill, to this clause or to that section of & clause
to which you may possibly take exception. You
have got to consider this great work as a whole,
and, if as a whole you agree to it and are willing
to.accept it, then vote for the referendum.” That
is the argument, but that is an argument entirely
inconsistent with the present view that  the
referendum carries with it absolute agreement
with every line of the Bill. That that is so is
proved also by the action of the great colony of
Queensland. Queensland accepted the referen-
dum. Queensland, by one of the largest majorities,
accepted this Bill.  And yet the delegate of
Queensland, the Government of Queensland, the
Ministers of Queensland, and the people .of
Queensland are at the present time urging, with
all the strength in their power, that her Majesty’s
Govemment shall restore the right of appeal.
Queensland, one of the five orxgmal federating
States ;  Queensland, represented by one of the
Premiers who refused the other day to enlarge .
the power of the delegate ;; Queensland, who has
sent to us a delegate in common with the other
colonief, is entirely opposed to the view taken by .
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four of the delegates; and is strongly in favour
of the line which her Majesty’s Government ven-
tured to commend to the House. I go much
further. It is not merely a question of Queens-
land.. Since this matter has been discussed here,
this particular question of appeal—not the Bill
as a whole—has been raised in Australia as well
ayin this country. It has been raised as a point
for separate discussion and decision; and, while
I do not want to exaggerate my own cage, I can
conclusively show to the House that there is no
such unanimity among the four colonies of Aus-
tralia whose delegates. are pressing this chaige
as would justify us in sacrificing the interests
of the Empire to the views which are formulated
in the- Bill. The clause was introduced after
lengthened discussionsin convention after conven-
tion, in the course of which different conclusions
were arrived at at different times. The final
decision was arrived at by ecomparatively small
majorities. I think only thirty-six members were
present-out of a convention of fifty members. I
do not doubt, however, that it represented the
view of the convention ab that time, but I may
point out that Queensland was then absent, and
that if the Queensland delegates, ten in numbet,
had been present, the decision of the Conference
would have been reversed. Australasia has seven
colonies. Five of them are federating now. One
of them is contemplating the possibility of federa-
tion. Of those seven colonies the Ggvernments
of three are strongly in favour of our view. The
proportion of opinion as represénted by the public
statements of the Governments concened in
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Australasia is as three to four. - But that is not
all. The Premier of Queensland declared that the
Gtovernment and the people of Queensland are
strongly in favour of the alteration. In Western
Australia the Ministers are unanimously in favour
of the amendment of Clause 74. They are of
opimon— ‘

That by the posséssion of one Court of Appeal for
the whole British race, whose decisions are final and
binding on all the Courts of the Empire, there is con-
stituted a bond between all British people which
should be maintained inviolate ag the keystone of
Imperial unity,

The Government of New Zealand say that—

In the best interests of the Empire the right of appeal
on constitutional grounds is one of the strongest links
binding us to the Mother Country.

That is sufficient, I think, to show the character
of the opinion in three out of the seven colonies.
But what about the remainder ? What about
New South Wales? New South Wales is the
mother colony. When the Constitution was sub-
mitted to the Legislature of New South Wales
both ¥ouses passed resolutions urging amend-
ments to maintain the right of appeal. They
were subsequently outvoted in the convention,
but their opinion remains, and I think it is also
the opinioy of the majority of the people. Yes-
terday I received a telegr am in which it.is stated
that the Prime Mihister is rep01ted by the news-
papers éo have made a speech in which he empha-
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sizes his loyalty to federation-—at one time, [
believe, b wasopposed to federation—and declared -
that at the recent conference of Premiers at Mel-
bourne the Premiers tock a constitutional course ;
that they also intimated that they did not think .
the alteration suggested by me would jeopardize
the Bill; that her Majesty’s Government would
probably amend the Bill if only on account of the
desirability of making the appeal uniform in all
- British colonies, without which uniformity the
rights of British subjects would differ in different
places; = and that they hoped her Majesty's
Government would not amend the Bill in any
other clause, as, if any other changes were
attempted, it would be a source of great danger to
the rest. That, of course, is a condensed report,
and I give it for what it is worth; but certainly
the implication of that report is that if the changes
" wetre confined to the particular change I am advo-
cating there would be no serious objection on the
part of New South Wales. Then I come to a
remarkable expression of opinion; that of the Chief
Justices of the Colonies in Australia. The seven
Chief -Justices are unanimously in favour of the
maintenance of the right of appeal. In the news-
papers this morning I saw & letter from my right -
hon. friend Mr. Kingston, the delegate from South
Australia, in which there were expressions which
I very much regret and which I am inclined to
hope he himself will regret having rather hastily
used. He suggests that the Chief Justices of
Australia are moved in the opinion they have
given by the hope of being appointed to the new
Court of Appeal which may hereafter be ereated.
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T.et me femind my right hon. friend and also those
Members of the House who are inclined®to cheer
-that statement that one of the arguments most
eloquently pressed on us by the delegates in their .
memorandurn 18 that the Bench in Australia is
ag pure, as high-minded, and has as great judicial
capacity as can be found anywhere in the British
dominions. We have welcomed that assertion,
we agree with that assertion; but then you can-
not, at the same time, apply to this self-same
Bench the sordid and unworthy motive which
has been suggested. I do not believe there is any
motive at all, either in the opinion which has
been given by the Chief Justices, or in the
opinion which has been given on the other side
by lawyers who possibly may profit by retaining
the appeal at home. - In neither case do I believe
that either party has been moved in the shghtest
degree by any feeling other than a desire that the
best interests of Australia should be considered.
T say it is a most remarkable and a very strong
feature in my case that the Chief Justices, who
are all men of the highest capacity, who have
enjoyed the greatest respect and popularity in
Australia, and who are recogmized here as most
distinguished men, should be unanimously in
favour of the alteration. I inquived about news-
paper opinion. I kpew no other way of getting
at popular opinion; and what do I find ¥ I find
that the enormous preponderance of newspaper
opinion is in favour of the repeal of this clause,
Just before I entered this House I received a
telegram from Victoria, the other great coleny,
next ine population to New South Wales. This



- CHAMBERLAIN’S S’PEEGH 377
telegram,, which is from the officer administering
the Government says:

The amendment of Section 74 of the Federatlon
; Bl].l is vigorously supported in all the newspapers of
‘Vietoria to-day. I have ascertained the’ opinion of
as many trustworthy persons of all classes as possible.
I'have not.met one opposed to your ameéendment, . If
‘the amendment is substantially confined to Section 74
© you will be enthus1ast1cally approved throughout all
Vlctoma. Y oo R :

The Chambers of Commerce of Sydney, Adelalde,
and Brisbane have all communicated through the
. Prime Ministers of these colonies urging the main-
tenance of the appeal; public bodies like the
Metbourne Metropolitan Beard of Works, repre-
sentatives of trade in public meetings, represen-
tatives. of the Bar, the banks, insurance corpora-
tions, and others—representative bodies whose
interests are, of course, largely concerned in this
matter—all are unanimously in favour of main-
taining the appeal, and, to the best of my know-
ledge and belief, there has not been held one
single meeting throughout Australia qgamsb the
- proposal. I do mot wish to.attach too much
impottance to what may be one-sided opinion.
I do not deny, in fact, I mest readily admit, that
, there is a strong opinion in favour of the Bill
which is not represented by any of the quotations
I have read to the House, and which has not come
to me in the course of these disecussions except
from the statements of the delegates tvho are in
this country. 1 admit that there is a strong,
and ¥ have no doubt an equally patriotic opinion ;

but what I say, and what I think the House will
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be absolutely convinced of, is that tkere is no
such unanimity as should make us hegitate in a
matter of this vast importance, at all events to
take time, and for the present, at any rate, retain
the right of appeal as it now exists. It is under
these circumstances that I have no hesitation in -
recommending the amendments—very small in

point of extent, involving the alteration of only

a few words or a few hneb, but ‘no doubt sub-
qt;a.ntlal in importance—which will preserve for
Australia precisely the same right of appeal as is
now enjoyed by Canada, South Africa, and India.
I believe that it is-called for by the interests of
the Empire, and I trust and believe that it will
be accepted by the people of Australia as made
in a spirit of co-operation and not at all of anta-
gonism, and in full belief in our sincere interest
in and approval of the great work Whlch they
have carried out,

Mr. Asquith: Are the amendments set out in
the Blue-book ? ' ‘

Mr. Chamberlain: Noj; but I think they
are substantially the same. There is only one
other point to which I wish to call the attention -
of the House. In the conferences. which her
Majesty’s Government held with the delegates®
fropn Australia allusion 'was made to a desire
which has long been entertained by her Majesty’s
(Grovernment to reconsider the constitution of the
Supreme Court of the Empire. What the Lord
Chancello?, as representing spemally the Govern-
ment in this matter, has had in view has been an
- amalggmation of the Judicial Committee of the .
Privy Council with the appeal jurisdiction of the



CHAMBERLAIN'S SPEECH 379

House ofeLords. But the House will readily see
—rthe-legal Members perhaps more readily than -
others—that this would be a very great change,
involving very difficult and important constitu- -
tional questions, about which it would be of the
highest importance to consult Canada and the
other colonies and dependencies inberested.
- Therefore,- in this matter, as in the matter I
" previously referred to of the application of the
Colonial Laws Validity Act, we have to provide .
for the immediate future without prejudice to
what may be done hereafter. . T would remind the
House that the present position is not satis-
factory. When we came into. office we found a
Bill prepared by my predecessor by which it was
proposed to call to the Privy Council one repre-
sentative of Canada, South Africa, and Australia
to assist in the deliberations of the Privy Council.
I found that scheme in the pigeon-holes of the
Colonial Office. Her Majesty’s Government
adopted it because, although they thought it was
not satisfactory, still it was a tentative step which
. ~would give us some experience, and seemed to
' ‘meet the wish, already expressed, of the colonies.
That was passed in the first session of the pre-
sent Parliament. The result has been as we
expected. It made no proposal for paying tliese
-gentlemen. The. Australian colonies and the
-other colonies concerned—I am not quite certain
about Canada—did not propose to pay them-
selves, and that confined the selectioh, and the
gentlemen actually selected were Judges of high
distinetion, but who were still engaged in judicial
functions in the several colonies. The result was
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i that they could not be here permanently, to deal
" with colonial eases in which they were interested.
Another submdla,ry result was that, when they.
were here and a colonial case came up, it might
be one with which they had ahe&dy dealt in their
judicial capacity in the colonies. Practically,
therefore, although some of these Judges—I
believe all of them—have taken their seats and
have assisted in the deliberations of the Judicial -
Committee, we have not secured, by means of
that -Aet, such a permanent constitution of the
Judicial Committee as would make 1t certain that
on every occasion when a colonial case was
involved there was a colonial Judge with full kriow-
ledge of local conditions well qualified to.advise
his colleagues. Therefore; what we propose,
pending further consideration which must be
given to any greater scheme, is to appoint for
seven years.s representative from each of these
colonies and India, to be members of the Privy
Council, who shall also act during that period as
Loxds of Appeal, and upon whom will be con-
{erred life peerages, so that they may continue
to sit in the House. of Lords, although they will -
not act as Judges after the term of their service
has expired. It may be that those services will
be jrenewed, and provision may be taken to
renew them if thought desirable. The Judges so
appointed will be paid the same salaries as the
Lords of Appeal are now paid, and payment will
be made 4t the cost of the Imperml Parlisment.
Sir, that is the proposal which I hope will be
submlﬁted to the other House of Patliament in
a very few days, and which T hope W).ll be
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approved by Parliament asa
- to apologtze t0
“a great number of: sub3ects in the course of this
* long review of an intricate subject. I have now
only to ask the House to consent to ! i
tion of this"Bill. T hope they will be content !
subsequently to_ pass it exactly as it has been
introduced.2 I am quite certain that no more
important measure of legislation has ever been
pregsented ~ to Parliament, and that nothing
throughout the whole course of the Queen’s
reign will be .a more beneficent feature . in
that long and glorious history. :
Motion made, and Question proposed, ‘ That
leave be given.to.introduce a Bill to constitute
the Commonwealth of Austr: Mr.” Secre-
i Chamberlamn. ™ e

Gy 1 Thls proposal was ultimately dropped.

» much discussion the clanse as to appeals
‘altered so as to preserve intact the right
of the Privy. Council to. e
Court of the, (‘ommonwealth except in cases in which,
the constitutional rights of. ‘the Commonweéalth’ and:
the States or. the States inter se are o :

In practlce tHe interpre-:
tation of the Commonwealth constifution has thus
been carried out by the High Court, while in the mase
of .Canada. the final interpretation has been given to

"the British N ijth America Act by the Privy Council.
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Machiavelli. The Prince. Translated by Luicr Riccl, (43)
Marcus Aurelius. See Aurelius. . i i
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Marryat. Mr. Midshipman Easy. (160)
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