Anti-rape Law: Fortunesand Misfortunes
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|. Introduction

Right to life of a woman is under threat when shestbjected to
masculine violence. It is the most brutal manifésta of women's
oppression. It violates a woman's right to bodiliegrity and liberty; to be
free from torture, inhuman, and degrading treatfmeéFtte unequal power
distribution between men and women and the depénmiesition of women
in the existing social structure has made her tiragvictims of violence.
Yet in addressing violence against women the iatissnal community was
silent for a long time. However in the 1960s and T@men liberation
movement was getting intensified throughout theldvofhey raised their
voice against male hegemony which was occupyingstmll spheres of
public life. Feminist theories focused their atiemton sexual violence and
sexuality and have organized campaign against ékea$ victimization of
women and girfs These campaigns exerted considerable influenoa tie
United Nations and later on it has formally recegdi violence against
women as a human rights issue. By adopting Conwertin the Elimination
of All Forms of Discrimination against Women (CEDAW 1979 UN took
up the issue of violence against women by castingldigation on the state
parties to legislate and take all appropriate messto end violence against
women and to ensure full development and advandeofewomen in all
walks of life". The formal expression of this new commitment barfound
in the 1993 UN Declaration on the Elimination ofo\éince against Women
(DEVAW). The Declaration on the Elimination of Violence Agsti
Women, adopted by the United Nations General Asgemhl993, defines
violence against women &sny act of gender based violence that results in,
or is likely to result in, physical, sexual, or peplogical harm or suffering
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to women, including threats of such acts, coeraomrbitrary deprivation
of liberty, whether occurring in public or privaliée”°.

Examining the functioning of Indian legal systenihwiespect to the
issue of violence against women, the country haxenbeen short of laws
to curb violence against women, even then the clawel against women is
increasing. This violence has its roots in the medtminated socio-
economic, legal and political order. The notionttvamen need protection
is linked to the traditional value placed upon thiginity and chastity. This
has influenced the legal treatment of women as,welh in the provisions
of the Indian Penal Code (IPC) and in justice pdocesS. Since its inception
the criminal laws in India hardly escaped the diegof patriarchal approach
of law makers. In addition to IPC there are sevepakific laws that address
violence against women. For eg The Immoral Trgfficevention) Act 1956,
The Dowry Prohibition Act 1961, Medical Terminatief Pregnancy Act,
1971, Protection of Women from Domestic Violence 2@05, Protection of
Children from Sexual Offences Act 2012, Sexual dsmgent of Women at
Workplace (Prevention, Prohibition and Redressal), 013 etc are some
among them. In this paper the author seeks to expih@ changes that have
been brought by the Criminal Law Amendment Act 20I8e Amendment
Act of 2013 brought in a new formula to addressuaéwiolence against
women. Before examining the current situation péstinent to look into the
earlier position of law.

I1. Curbing Rape: Ambiguity of Section 375 of I ndian Penal Code

Originally the offence of rape as defined by IPGars only non-
consensual and penetrative sexual intercourse. efgrd to the non
consensual sexual intercourse the extra ordinaciside of Supreme Court
in Tukaram v. State of Maharashfralso known as Mathura rape case
fetched a nationwide protest. In this case Matlaurk6 year old illiterate,
orphan, tribal girl was raped by two policemenha station while they were
on duty. But since the young girl had eloped witdr boyfriend and was
brought to the police station due to a complaietdfiby her brother, she was
viewed as a woman of loose moral character. Ovaguhe conviction of
the Bombay high court the Supreme Court acquittedwo policemen took
into consideration the fact that Mathura had nais&d any alarm for help”
and the “absence of any injuries or signs of stieiggn her body. The
restrictive nature of the provisions of IPC alonghwhe conservative and
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patriarchal view of the judiciary denied justicette victim mathura who
was brutally raped by two public servants. The sleniwas condemned as it
sacrificed human rights of women under constituaod other laws. Protest
across nation made the parliament to amend thedkating to rape in 1983.
Reformations such as “custodial” rape was introduaad the “burden of
proof” in these cases was shifted on to the accymedision for in camera
trials was introduced and the law prohibited thecitisure of the identity of
the victim, and punishments were made more strifigéotwithstanding all
these efforts ‘non consensual act’ of the victimmaens a basic criteria for
punishing the offenders.

Concerning the aspect of penetration this stringlefinition led to
the situation that any sexual conduct that ceasezhtisfy the requirements
of section 375 was dealt under sections®3BHich criminalises outraging
the modesty of women. As section 354 is bail-abld @ompoundable
offence even the harsh offenders were excused aittlisproportionate
punishment. Moreover Section 375 failure to incltike possibilities of oral
sex, sodomy and penetration by foreign objectsdirbin several criticisms
from civil society groups. Insertion of objects Buas wooden splinters, iron
rods, glass bottles, knives and swords into théneagauses serious damage
to the female anatomy. However such kind of viokerm@as never been
inflicted with same kind of punishment as presatifer rape as a “state
worse than death® Even the Supreme Court iral&hi v. Union of Indig
observed that this restrictive definition has cedata certain form of
hierarchy within the acts of sexual violeffce

Hardly any change has been effected to the definibf rape since
Macaulay drafted IPC in 1860. Attempts has been emhbhy the law
commission of India has to revise rape laws. BetwE880 and 2000, two
specific Law Commissions were set up to review faisions in the IPC.
The 172nd Law Commission report of 2000 proposedstibstitution of the
definition of rape with that of sexual assault. piesthese efforts neither the
parliament nor the judiciary has made any attemmiefine or interpret the
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issue of consent or to substitute the term rapl thiat of sexual assault.
Even after 152 years the Victorian notion of mayationtinues to occupy
the provisions of IPE. Invoking the imprecise definition of rape the
offenders has made the criminal legal system a evgckThis led to a

situation where violence against women in Indiaganeral and rapes in
particular was burgeoning.

The statistics issued by the National crimes rectmdeau (NCRB)
report is shocking. According to the report a wonisrraped every 22
minutes; every 58 minutes a daughter in- law btondowry and every 51
minutes a woman faces harassment in the publiesp&iCRB report shows
that in2124003 15,847 rapes were committed in Indi this went up to 24915
in 2012°.

I11. Incident that Led to Criminal Law Amendment Act 2013: Case of
Nirbhaya

The horrific gang rape and brutal sexual assauttroitted to a 23
year old physiotherapy intern (Indian society ahlleer Nirbhaya) in Delhi
on December 16, 2012 provoked the whole nation. ioNaide
demonstrations and public outrage against thisifitosvent has got wide
spread coverage from the mainstream media and dbiel snedia. State
machineries failure to ensure good governance astégiion to women was
guestioned. The nationwide protest propelled theegoment to initiate
sudden actions. Consequently the Government ofalagpointed a three
member judicial committee headed by former chisfipe Justice J.S Verma
and Justice Leila Seth and Gopal Subramanium asoem®mequesting them
to submit its report within a period of 30 days.bBiitting its report the
committee pointed out that violence against womas been aggravated
because of the lack of good governance. Furthecdmemittee mentioned
that Violence against women can be thwarted effelsti only through
amending criminal laws and by reforming the expfoolice system. A 631-
page report consisting of 14 chapters include resendations on laws
related to rape, sexual harassment, traffickingd adexual abuse, medical
examination of victims, police, electoral and edigeal reforms. An anti
rape ordinance was promulgated on the basis dinacommendations of
Justice Verma Committee off February 2013. Later on this ordinance was
replaced by the Criminal Law Amendment Act 2013 akhcame into force
on 39 April 2013.

13 Rukmini Sen (2010), “Law Commission Reports onp&a Economic &
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IV. Features of Criminal Law Amendment Act 2013 Pertaining to Rape

The criminal law amendment act 2013 brought masshanges in
the Indian penal code by incorporating new provisido deal with rape.
Thus for the first time in the history of IPC thenservative view of rape as
penile penetration has been substituted with a méd@ression of sexual
assault. Thus the definition of rape encompassésonly penetration of
penis but also the insertion of objects or any p#rer than penis into the
vagina, mouth, urethra or anus of a woman or makamgto do so with him
or some other person or applying his mouth to #gina, anus or urethra of
a woman. In spite of this the amendment act priesdrstringent punishment
for committing the offence of rape. The followingbté® shows a
comparative analysis of punishment prescribed bedod after the criminal
law amendment 2013

Offence Earlier position / beforeCurrent position/after 2013
2013 act act
Rape resulting in Rape and murder Punishment 20 years to life
death or vegetative | dealt with as two imprisonment
state separate offences. (rigorous imprisonment)
Rape: 7 years to or death
life imprisonment
Gang rape (rape by 10 years to life 20 years to life
one or more of a imprisonment and imprisonment (rigorous
group having| fine, imprisonment) and fine
common intention) payable to the victim,

that is reasonable to
meet medical expenses

Rape by armed No specific Specific offence. Shall

Personnel Provision. Public be punished with rigorous
servant includes imprisonment
Armed personnel. of either description for
Punishment: 10 a term which shall not be
years to life less than seven years, Qut
imprisonment and which  may extend tg
fine, IPC, 1860 imprisonment for life

Repeat offenders No specific Specific offence. Life

(persons previously | provision imprisonment (rigorous

convicted of an imprisonment) or

offence of rape, death

custodial rape, and

gang rape)

5 Rituparna Bhattacharyya (2013), “Criminal Law (&mdment) Act, 2013: Will
it ensure women'’s safety in public spaceSpace and Culture Indjal(1): 1-
16. Source http://www.spaceandculture.in/index.pb@¢eandculture/article/
view/11/2
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Other forms of rape | In the absence of Specific offence.

penile-vaginal Punishable with 7 years
penetration to life imprisonment
offence of (rigorous

outraging modesty imprisonment

of a woman

punishable with
maximum 2 years
and fine

D

Marital rape Is not an offence if the wife
(Forceful sexual actg is over 16 years of age.
committed without
the consent of the
partner.)

To address the issue of violence against womer2@®& Act also
introduced several other new offences such asmgugsievous hurt through
acid attack®, sexual harassméftuse of criminal force on a woman with
intent to disrob® voyeurism}® and stalking’. With a view to ensure the
efficacy of changes under IPC the criminal law adment also
encompasses Criminal Procedure Code and IndiarekedAct. Cr.P.C has
been amended stating that in case of sexual offemm@uding rape, the
statement of victims shall be taken by a womancgotifficer or a woman
officer’’. This amendment literally nullified the prejudicititude of male
dominated police force that was insensitive in idgalvith victims subjected
to sexual violence. Another important amendment bheasn effected in
section 273 Cr PC. The provision reads as folloimstlie case of woman
below the age of eighteen years who has been sebjec rape or other

16 Section 326 A and 326 B Throwing of acid on worf@ma multitude of reasons

Causing permanent or partial deformity or burnsaog person by throwing or
administering acid.

Section 354 A physical contact and advances wivglunwelcome and explicit
sexual overtures; or (i) a demand or request éxwual favours; or (iii) making
sexually coloured remarks; or (iv) forcibly showipgrnography; or (1) any
other unwelcome physical, verbal or non-verbal cmhaf sexual nature
Section 354 B assaults or uses criminal forcartp woman or abets such act
with the intention of disrobing or compelling her be naked in any public p
lace

Section 354C. Whoever watches, or captures tlgénof, a woman engaging
in a private act in circum stances where she woasldhlly have the expectation
of not being observed either by the perpetratobymany other person at the
behest of the perpetrator

Following a woman, attempting to foster persdntdraction despite indication
of victim’s disinterest, spying, monitoring eleatio communications

?t Section 161 Cr.P.C
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sexual offence the court shall ensure that suchamoi® not confronted by
the accused while at the same time ensuring the eigcross-examination of
the accused”. To combat the prolonged delays ie tagpls section 309 has
been amended and fixed two months time for congaiedif trial. Through
this amendment an effort has been made to proteet victim from
undergoing mental trauma for a prolonged period Wuthe delay in trial.
Amendment has also been effected with respectrtgpensation provided to
the victims of acid attack and rape. It has alsenb&dded that the treatment
of victims has to be done free of cost.

As far as the Indian evidence act is concernedosebBA has been
inserted. Respective section provided that in aafseffences of sexual
harassment and rapes, evidence relating to theaearof the victim or her
previous sexual experience are not relevant. Amatioéable change is in
section 114A of the evidence act which provides ifheexual intercourse by
the accused is proved and the victim states ireliiglence that she has not
given her consent, then the court shall presume ttie victim has not
consented. This section settles down the much ddbabn consensual
sexual intercourse.

V. Current scenario: Post Criminal Law Amendment

Despite all these efforts sexual violence againshen continued to
exist. Rape cases are reporting from every pattietountry. According to
NCRB data, there is a gradual increase in the nurobeapes reported in
India - from 24,915 in 2012 to 33,707 in 2013. Tiuenber of rapes in Delhi
has almost doubled from 585 in 2012 to 1,441 in32@elhi is followed by
Mumbai (391), Jaipur (192) and Pune (171) amongtdpeunsafe cities in
the country’. These numbers once again questions the efficicgup
present legal system. After the coming into fordetle criminal law
amendment a dreadful event that got a wide mediarage is the Mumbai
shakti mills case. The significance of this casthat it was the first “high
profile” one after the amendment to the rape lawg\pril 2013 In this
case a 22 year old journalist was gang raped in bdunindia’s safest city
for women on August 22 2013. But this time the hadevent happened in
the early hours of evening and that too in a buty Despite the horrific
assault, the journalist along with her male colleagias courage enough to
report the crime immediately. Within a few days thké five accused were
picked up. These five persons one being a minoriteetinthat they have
done sexual assault in several instances and #akyhle notion that this time

= http://timesofindia.Indiatimes.com/India/93-womare-being-raped-in-India-

every-day-NCRB-data-show/articleshow/37566815.cms
% Flavia Agnes, Audrey D’'Mello, Persis Sidhva (2)14The Making of a High
Profile Rape TrialEconomic & Political Week]y19(29): 37-41
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too they can get away. However this time the stoag different. It was
proved that three persons out of the five have coi@drape against a
telephone operator in the same premise on July023 &hich came to light
after the shakti mills case. Two cases were troggther and the marathon
trials were concluded in record time. A sessiongtcof Mumbai sentenced
the three repeat offenders in the two Shakti Milsig-rape cases to death
under the provision of section 376E (punishmentémeat offenders) under
the Indian Penal Code that carries the maximum ezfttd penalfif. The
fourth offender was given life imprisonment. Thé&hfioffender who is a
minor was tried separately in juvenile court. Definmg the judgement the
court has noted down that despite stringent lavisgbeade, young youths
are repeatedly indulging into such barbaric inhuroéfience, having least
regard to the sanctity of human life and individdanity, totally defying
law and order, was beyond toleration and undergigraf the society”. The
judge also applauded the valour of the victim apthed that her statement
was of such sterling quality that no can affordntd believe it. “Her sole
testimony is of such sterling quality, giving vivehd truthful account of
entire incident, that it clinches the fate of ttese. It is alone sufficient to
prove the guilt of the accused on all the counts. éVidence is standing like
rock. The trauma faced by her reliving the entimeident at the time of
giving evidence in the court is so touching andrineading that no one can
afford or dare to disbelieve het.”

This being the status of high profile cases theeesaveral instances
of sexual assault that barely get the attentiomedia or the general public.
In the case of lower caste women living in villagesl small towns who are
facing caste based violence sometimes are denigdstfe. The Budaun
rape and murder of two teenage girls that occunmddittar Pradesh on may
27 2014 exposes a depressing reality that caseslvédslence still have deep
roots in this fragmented society. The rapists & tdase not only raped and
killed the victims but they also chose to hangrtideiad and assaulted bodies
from a tree. After this incident several other Hiarrincidents of rape has
also been reported in the media. For instance o&e 19-year-old girl in
Gurgaon, an IT professional in Bangalore, a womas bonductor in
Maharashtra, women in Jharkhand, Rajasthan, Gujmatmu and Kashmir,
and West Bengal and the latest in this chain isutter taxi rape issue. All
these sexual assaults uncover the dominant culifireape reining the
country even after having harsher laws and punisksiie The factors

2 http://www.hindustantimes.com/India-news/mumbaiighmills-gang-rape-case-

3-repeat-offenders-get-death-life-term-for-1/aeiich1 204174.aspx
http://www.thehindu.com/news/cities/mumbai/shaktils-gang-rape-her-

evidence-is-standing-like-rock/article5899890.ece
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responsible for the growth of this culture haveb® seriously handled.
Otherwise women in this country have to live a Wiich is always under a
threat of violence. Furthermore the State shouldnbee vigilant to protect
the women by employing effective mechanisms to cheinous crimes
against women.

V1. Conclusion

Despite all these stringent laws violence againstnen is on the
rise. Transformation of the society in tune with #Hlese laws is not
occurring. Moreover the response of the state macigis especially the
police force are not reacting quickly despite proropmplaints and the
availability of advanced communications technologie problem is not
with respect to the insufficiency of suggestionslaws to deal with the
horrific crimes but with the perspective of the govment. The question is
whether the government cares enough about theysaffés women citizens
to ensure their right to live in a safe environmérite government has to
show keen interest in nullifying all the factorsathimpairs women from
enjoying her rights and fundamental freedom. Fois thurpose the
government should take all possible measures tooesp women and
inform them of their rights. In addition to thiseeyone should be informed
of women'’s rights and of the existing penaltiesvimlating those rights, and
engage men and boys, as well as families, as agéntsnge in preventing
and condemning violence against women.
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