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I. Introduction

“Hang the murderers and the rapists and we will deter all future
crime™ seems to be the fundamental attitude that the country is inclined to.
Nevertheless, as barbaric as death penalty may seem to be, it strikes to be a
moral outcry to preserve social justice with the hope of condemning heinous
crimes. Death Penalty has thus undoubtedly stood the test of time as a
popular form of punishment since antiquity for it has fulfilled the multiple
purposes of retribution, prevention and deterrence. Despite the attempt of the
United Nations General Assembly through resolutions seeking for a
moratorium on death penalty executions by the world nafiémdia has
shown her indifference regarding the same. However, the abolitionists have
always urged on the fact that death penalty as a capital punishment cannot be
justified in modern civilized society as the notion of retribution should not be
attached to any form of punishment. These ambivalent views continue to
govern the field and there is an unending debate on the retention of death
penalty as a form of punishment. Consequently, in India death penalty
continues to be a recognized mode of punishment in the criminal justice
system. In addition to some of the offerfodsfined under the Indian Penal
Code, currently there are other statutes also in India which prescribe death as
a punishment, like the Piracy Bill, 2012, the Narcotic Drugs & Psychotropic
Substances Act, 1985, the Commission of Sati (Prevention) Act, 1987,
Scheduled Castes & Scheduled Tribes (Prevention of Atrocities) Act, 1989
etc.

1”2

Assistant Professors, School of Law, Christ University, Bangalore.

2 Suhrith Parthasarathyndia’s muddled thinking on punishmeftiE HINDU,
September 16, 2018vailable athttp://www.thehindu.com/opinion/lead/indias-
muddled-thinking-on-punishment/article5131843.ece (last visited on 21st
January 2014).

Available at: http://www.un.org/apps/news/story.asp?NewsID=48192 (last
visited on 18 February 2015)

* S.121,S.132, S. 194, S. 302, S. 305, S. 307, S. 396 of the Indian Penal Code,
1860.
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I1. Historical Background on Death Penalty in India

The international developments centered arounddibeussion on
abolition of capital punishment in grave offenchaye had its impact in
India too® Constitutionality of death penalty as a punishmientriminal
offences and the sentencing procedure regardingsdinee, came up for
consideration before the Supreme Court way bacBagmohan Singlv.
State of UP® Interpreting section 367(5) of the old Code of n@nal
Procedure, 1898 it was declared that “if the aatuseconvicted of an
offence deserving punishment with death, and thetsentences him to any
punishment other than death, the court shall ijudgment state the reason
why sentence of death was not passed.” The Law Gssion of India in its
35" Report on Capital Punishment affirmed the neecktain death penalty
and recommended revision of the Criminal ProcedGate with the
insertion of new sub-section s. 235 (2) and s. @4providing for pre-
sentence hearing and sentencing procedure on ¢iomvior murder and
other capital offences. The suggested changes were subsequently
incorporated through the new Code of Criminal Pdoce, 1973 as an
attempt to bring in coherence in the applicatiogagital punishment.

I11. Judicial Perspectives on Death Penalty in India

Consequently, the question of constitutionality déath penalty
came up for consideration under the new Code of319he sentencing
guidelines under section 354 {$)as detailed by a constitutional bench of
the apex court iBachan Singtv. State of Punjab holding the view that
‘the courts shall impose the punishment of deathesge on a convict only
in the ‘rarest of rare cases’ when the alternatipéon is ‘unquestionably
foreclosed’ thereby balancing the aggravating amdyating circumstances
of the case. Thus while death was the rule undeolth Code, it became the
exception under the new Code.

Some of the aggravating circumstances that canakent into
account by the judges, as identified by the CauBdchan Singhvere that:

® India has not supported the United Nations Géressembly Resolution calling

for a Moratorium on Death Penaltgee http://www.un.org/News/Press/docs/
2007/ga10678.doc.htm (last visited o' Tanuary 2014).
® (1973) 1 SCC 20
7 35" Report of the Law Commission of India, 196@vailable at:
http://lawcommissionofindia.nic.in/1-50/Report35¥ahd3.pdf
Section 354 (3) Cr. P. C.- “When the convictisridr an offence punishable with
death or, in the alternative, with imprisonmentIffa or imprisonment for a term
of years, the judgment shall state the reasonthéosentence awarded and, in the
case of sentence of death, the special reasossidbrsentence.”
° AIR 1980 SC 898.
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Manner of Commission of Murder- When the murder is
committed in an extremely brutal, grotesque, di@bblrevolting, or
dastardly manner so as to arouse intense and exirehgnation of
the community like when the house of the victinsés aflame with
the end in view to roast him alive in the houseewlthe victim is
subjected to inhuman acts of torture or crueltyorder to bring
about his or her death, when the body of the vigirut into pieces
or his body is dismembered in a fiendish manner etc

Motive for Commission of Murder- When the murder is
committed for a motive which evinces total depnagnd meanness.
For instance when (a) a hired assassin commitsentiod the sake
of money or reward (2) a cold blooded murder is wathed with a
deliberate design in order to inherit property @migain control over
property of a ward or a person under the contrahefmurderer or
vis-a-vis whom the murderer is in a dominating posi or in a
position of trust, (c) a murder is committed in twirse for betrayal
of the motherland.

Anti-social or Socially abhorrent nature of the Crime- (a) When

murder of a Scheduled Caste or minority community., eis

committed not for personal reasons but in circurmegta which
arouse social wrath. For instance when such a dgrmemmitted in
order to terrorize such persons and frighten theimfleeing from a
place or in order to deprive them of, or make theith a view to

reverse past injustices and in order to restorestioégal balance. (b)
In cases of 'bride burning' and what are knowrdawry-deaths' or
when murder is committed in order to remarry foe tbake of
extracting dowry once again or to marry another &oran account
of infatuation.

Magnitude of the Crime- When the crime is enormous in
proportion. For instance when multiple murders sagll or almost
all the members of a family or a large number ofspas of a
particular caste, community, or locality, are cottedal.

Personality of the victim- When the victim of murder is (a) an
innocent child who could not have or has not prediceven an

excuse, much less a provocation, for murder, (bglpless woman

or a person rendered helpless by old age or irtfjrifa) when the

victim is a person vis-a-vis whom the murdererrisai position of

domination or trust (d) when the victim is a puldigure generally

loved and respected by the community for the sesviendered by
him and the murder is committed for political om#ar reasons

other than personal reasons.
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Similarly, some of the mitigating circumstances ebhcould be taken
sight of by the judges were:

(1) That the offence was committed under the influenteextreme
mental or emotional disturbance.

(2) The age of the accused. If the accused is youraidpthe shall not
be sentenced to death.

(3) The probability that the accused would not commiinmal acts of
violence as would constitute a continuing threatdoiety.

(4) The probability that the accused can be reformebrahabilitated.
The State shall by evidence prove that the accdeed not satisfy
the conditions 3 and 4 above.

(5) That in the facts and circumstances of the casadbesed believed
that he was morally justified in committing theefite.

(6) That the accused acted under the duress or doonnafi another
person.

(7) That the condition of the accused showed that he mantally
defective and that the said defect unpaired hia@gpto appreciate
the criminality of his conduct.

Reiterating the principles iBachan Singha ‘balance-sheet theory’
was subsequently formulated which held the view thaish balance has to
be struck between the aggravating and the mitigatircumstances before
the option of death penalty is exerciseé@ourts were also found to have
followed the ‘Principle of Proportionality’ in awding death sentence
thereby evaluating the proportionality between thiene and punishment
because of the reason that no punishment shouild &ecess of the degree
of culpability of the crime being committéd.

Despite having made several attempts to addressuthjectivity in
awarding death penalty, and the courts having adoptinciples to guide
the same, it is still being criticized of being gedcentric and not principle-
centric* This has in turn resulted in the loss of evenhdndss in justice
delivery mechanism.

1% Machhi Singh & Orsv. State of Punjab(1983) 3 SCC 470

1 Sushil Murmuw. State of JharkhandAIR 2004 SC394C. Muniappan & Otry.
State of T.N.(2010) 9 SCC 567.

V. Venkatesanf-or a Moratorium on Death SentencEHE HINDU, December
10, 2012available athttp://www.thehindu.com/opinion/lead/for-a-moratori-
on-death-sentence/article4181705.ece (last gisiteJanuary 15, 2014)
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V. Recent Developmentsin the Death Penalty Jurisprudencein India

An unusual appeal, lately, from 14 former judgesthe& Supreme
Court to the President urging him to use the paelemency to commute
the capital punishment imposed on 13 convicts lifgdmprisonment set the
debate further in motioli.The Supreme Court in three different occasions
also endorsed this view, when they pointed out é¢h®r having been
committed in sentencing 13 convicts to death, mesof the hitherto cas®s
(7 cases) relying on the judgment Ravji @ Ram Chandra. State of
Rajasthar® which in their opinion was decidgeer incuriam.Moreover, in
Sangeet & Anry. State of Haryanathe court has raised concerns on the
need for a relook into the aggravating and mitiggaticircumstances
approach, as it is impossible to draw a balancetdietween the aggravating
circumstances of the crime and the mitigating eistances of the criminal.

The Supreme Court verdict against Ajmal Kasab sé&sms to have
followed the flawed application of balance sheetotly’® The most recent
verdict on death penalty, which dealt with the Deber 18' 2012- Delhi
Gang Rape, the Sessions Court took note of theperoal depravity and
extreme brutality of the crime that aroused “inteagd extreme indignation
of society” along with the extreme misery suffefgd the victim and the
grave impact of the crime on the social order. Eig&® suggests that there

13 V. VenkatesanA Case against Death PenaltfHE HINDU, available at:
http://www.hindu.com/thehindu/thscrip/print.pl?f20120907291700400.htm&
date=f2917/&prd=fline& (Visited on March 15, 2014)

14 Santosh Kumar Bariyav. State of Maharashtr§2009) 6 SCC 498ilip Tiwari
v. State of Maharashtr§2010) 1 SCC 775 ardajesh Kumaw. State(2011) 13
SCC 706

> Dayanidhi Bisoiv. State of Orissa(2003) 9 SCC 310Mohan Anna Chavan.

State of Maharashtra(2008) 7 SCC 561,Shivaji @ Dadya Shankar Alhat

State of Maharashtrg2008) 15 SCC 26®Bantuv. State of U.B (2008) 11 SCC

113, State of U.Pv. Sattan @ Satyendra and Qr&009) 4 SCC 736Ankush

Maruti Shinde and Ors. State of Maharashtra2009) 6 SCC 667%5aibannav.

State of Karnataka(2005) 4 SCC 165.

1996- SC held that only characteristics relatmghe crime to the exclusion of

the ones relating to the criminal are relevantetatencing in criminal trial.

7 (2013) 2 SCC452- Supreme Court held the view zhhalance sheet cannot be

drawn comparing the aggravating circumstances efctime and the mitigating

circumstances of the criminal, as they are distamzt unrelated.

Ajmal Mohammad Amir Kasabv. State of Maharashtra, available at:

http://www.nia.gov.in/acts/Ajmal%20Kasab%20-%20Srpe%20Court%

20Judgment.pdf
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has been a shift in the judicial approach towaeddfime as compared to the
criminal *®

The potential dichotomy in the application of tBachan Singh
guidelines is evident from the conflicting view tbfe judges of a division
bench of the Supreme Court in the infamous casewafmy Shraddananda
v. State of Karnatak& It was a case where the accused gained confidence
of the deceased as she was in possession of hegis asnd later when they
got married the deceased executed a will in fa¥¢h@ accused and opened
several bank accounts in joint names. The accuskseguently murdered
her by administering drugs on her, put the bodg wooden box and buried
it at the backyard of their house. On the questibthe imposition of death
sentence and the appreciation of the rarest ofrahe doctrine both the
judges gave two divergent opinions resulting imtaltdeadlock. According
to Sinha, J where conviction is solely based oouanstantial evidence, it
cannot be presumed to be foolproof of the incidendée character of the
criminal is immaterial at the sentencing stage #medfact that the accused
made a confession on certain aspects of the incatehhis long custody are
factors going against his death sentence. Thusrdiogoto him the case
would not seem to be an instance of what may bledas a diabolical
murder there being a weak link in the hypothesist tthe murder was
meticulously planned. Accordingly it could not benclusively said that the
murder of wife for usurping property could be pastarly ararest of rare
incident. However in the opinion of Katju, J thevas no absolute rule that
when the conviction is based on circumstantial evig death sentence
could not be awarded particularly when there arhain of links which
connects the accused with the crime. He did noteda to the argument that
a time gap between the commission of the murdertia@dinal conviction
could be a mitigating factor. He believed that¢hse warranted awarding of
death sentence as the accused being in the donpoaition of trust had
committed murder of his wife for gains in a colaxled, calculated and
diabolical manner.

Arguendg the judiciary has awarded death penalty in apjatgp
cases applying the rarest of rare principle; thecation of the same has
always remained in a state of flux. The death semtdas been commuted in
many of them by the executive and it is not possiblknow what weighed
with the executive in commuting the death senterfogach convict! Once
the sentence is decided and confirmed by the jmdicithe decision on
commutation or remission of the sentence is coralietithin the hands of

19 Abhishek TripathyThe Danger in Precedent§HE HINDU, February 26, 2014
available at: http://www.thehindu.com/opinion/op-ed/the-dangepiecedents/
article5726541.ece (Visited on February 26, 2014).

20 (2007) 12 SCC 288

2L Shankar Kisanrao Khade State of Maharashtrg2013) 5SCC546.
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the executive power. The constitutionally guaramtelzmency powéf of
the executive head is not contrary to the apprtggavernment’s power to
commute sentence under the Code of Criminal Praeédiihe exercise of
sole discretion by the President or the Governodéu the aid and advice of
the council of ministers) in commutation of deaémtences is also subject
only to a limited judicial revie# and the executive rationale behind the
decision is not made available in the public donfiairany kind of scrutiny.

However the executive's laxity by showing inordmatlelay in
ruling on mercy petitions has compelled the Supr@uert to intervene and
declare that such long delays could be a groundcdmmute death
sentencé’ The Apex Court in the case Shatrughan Chauham. Union of
India, ?® commuted the death sentences of 15 death confudte had
approached as a final resort to the Court afteir tinercy petitions were
dismissed by the President) to life sentence, bawivig that various
supervening circumstances which had arisen in tbhases had violated the
fundamental rights of the convicts making the ekeouof their sentences
unfair and excessive. Similarly, Devender Pal Singh Bhullar's cadethe
Court commuted the death sentence of the convictthen ground of
inordinate delay in the execution of sentence amdtat health problems
faced by the petitioner.

The consultation pap@rinitiated lately by the Law Commission of
India on capital punishment has also reflected lom ambiguity on the
existing regulatory regime in India. It is a neddfe hour to address these
existing lacunae in the law governing on death fhemaindia.

2 Articles 72 and 161 of the Constitution.

233, 432 to 435 of the Code of Criminal Procedi8,3

2 The power thus exercised can be subjected taialdieview on the limited
grounds that the order has been passed withouicapph of mind; that it is
mala fide; that it has been passed on extraneouswhwlly irrelevant
considerations; that relevant materials have begn &ut of consideration; and
that it suffers from arbitrarines&puru Sudhakar and Anwv. Government of
A.P. and Ors(2006) 8 SCC 161

% Shatrugan Chauhan & Anmw. Union of India, WP. (Cri.) No. 55 of 2013,
decided on January 21, 2014.

2% Ipid.

27 Navneet Kauw. State of NCT of Delhi & AnrDecided on March 13, 2014

available at:http://supremecourtofindia.nic.in/outtoday/cur8822pdf

Consultation Paper on Capital Punishment, Law Qasion of India, May

2014.
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V. Conclusion

The Indian Judiciary has been guided by the priesipf Bachan
Singhfor over three decades now. But evidently theseldeen inconsistency
in the application of the said principles by theits, resulting in disparity in
judicial decision. In order to restore the faithtire judiciary, the Supreme
Court of India which is well known for its activisnmeeds to take up
initiative to have a re-look into the existing negi on death sentencing.

Bhagawati, J's view in the minority judgment Bachan Singhhad
enumerated that ‘the lack of legislative guideliassto when life should be
permitted to be extinguished by imposition of desghtence would result in
violation of Article 14 and 21 of the Constitutibithe research intends to
reiterate the same view with the assertion thatetlie need for a uniform
regime governing death sentencing in India, ondéarth of which death
sentencing in India may go against the Constitutibindia. It is time for
the Indian legislature to step in and take provactheasures to lay down a
uniform legislative framework or to empower an ipdedent body to
perform the same, to ensure evenhandedness imatifistice delivery in
India.

In England, the concept of ‘guidelines judgmentg’ ia place which
is considered as a judge managed sentencing mathedrrthan a statute
induced one. Unlike this, in the United States ohekica, though death
penalty continues to be in practice, there is at®mmng Commission in
place, established under the Sentencing Reformsl884 along with the
Federal Sentencing Guidelines, to provide for uniity in sentencing. The
guidelines take into account both the seriousne#geacriminal conduct and
the defendant’s criminal record in awarding sergsria federal offences.
A similar approach could also be adopted in Indizemgin the task of
framing guidelines on sentencing policy regulatteath penalty could be
entrusted on an independent body rather than lgatvito the whims and
fancies of individual judges. At this juncture, weed to deliberate on
whether Bachan Singhshould remain as the panacea on death penalty
jurisprudence in India.

2 Available at: http://www.ussc.gov/About_the_Commission/Overviei the
USSC/USSC_Overview.pdf (last visited on March2@214)
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