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SHAPTER=LL

How @ vital problas shich twms bacons vary Aapogtant
tc solve \emsdistaly is = Con Lhs coapany sanogeaeni refuse
teansfep of shares under Lhe lndisn Compenies Ast, 1888 ?

There has besn of lots of grest fury ssongst Lhe
sxiasting ssnagessnt of somse of the well-known sstabllshed
coapany an sggaunt of brisk and speculestive pusrchase of

- some shores for Lhe acquisition of contrelling intapest

of such cospsnies by nsv indusirial magnels comprlsing
both the rssident end noneroslident Indians,

Gendagrelly Lhis type of purchase of shores is seade
vilh funds of companies or teusts or other bodies whbich
they conteol, The precent instances of such bits to
acquirs the contralling interest mey be found An Indien
Tobacco Company's venture Lo abtain control of Indimn
ceant and general venturs in respeat of Fremlepr Auto Lid,

Recently, Hindusthan Sanitery Were and Industries
Lid. with Als reglsterad offise in Calcutte ves the taggetl
of comering of shsres in smell lots. Siory of corporate
ssnipulation pleced Legether mekes en interssiing resding
as any I.hrllllﬁ'

et e i e _——

The Cgonomnic Tiwes; Caloutta, Auguet 18, 1980,
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Thers has also boesn a stele of toke~gvar etieapts by groups
within indis (e.g. 1TC/indlan Caments, Coenka/Frenlar Auto, Thepes/
ceindls Steesnship etc.)s The ressons are seny as far os indien
gPoups ars concepned, Lt is increasingly aope difficult to find
large nev projects vhich are sconoalcelly visble snd stlteactive in
viey of plaing capital costs, delsys in oblaining governeentsl
clearence ang obthar lopsdiments arlsing fros Governssnt policlies
snd progeduréis. It is often more profitabls to scquire an axisting
coapany vhich 1s sithor undarvsliued in Lhe stock mapket or in
capable of significsni laprovement with hotter managesent. This
s not peculiar Lo Indis end Lhis Leend has sl been visible in
the UsA and sissvhers Loo {e.g« Conoon/OU Fuint, Sendin/Allled
Chemicels).

b)

The new concesaion snd dispangstions for poptfolio iavest~
asats by non~pesident Indians have sade it possible snd stiractive
for NRIs to moks tLake-over stioaptis.

The Government La sslzed Lo thoase phenosanon vhen ssstion
1J8A to 10BD of the Compeniaes Act, 19558 was incopporstad in Lhe
Companiss Ack, 1356 by the mangeent of 1974 with s viev Lo contpol
the scquiresent and dispossl of sheres in bulk, Fapticulerly
esntion asy be made of ssetion 1G8A vhich provides thet sxcept
vitheut the previcus pesmission of Lhe Central Governasnt, no per~
son or group of persons (including fires snd bodles corperstis)
vould be sllowed Lo sequire s Lotal quentum of more Lhan 25X of
the nominal value of peid up Equity Shags capitsl of & public
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compeny op any privsta cospeny which is subaldiary of @ publlec
COBDANY ¢

dut the ssfsguseds envissged Ain Sspction 1UBA Lis fer from
adaquats as under the present cleoumstances it has been geen
that acquiring only 10X equity sharss As sufficient Lo Laks ever
managssent of cospany provided it esn onlist s support of ether
aajor shapsholders including finsncial institutions vhich b pro=
sent hold s substentisl portisn of equity shares obisined through
convoesion of loang and/op general body of small shareholders
directly or therough proxies.

Un 15th August, 1383 the then finsnce minlstsr disclosed
Ain Rajye tabha a list of cases vhare vasious forelon fires or
noneraaldont Indians have invested monles in ghsres and debontures
of Indien Companlaos. The Lotal purchwee upto the pepriod in quas-
tion (upto August 15, 1983) ceme Lo mesrly As.23 crores. Alien
companies pupchased shares worth nsarly Rs.22 crores of Ralliance
Textiles between April 1, 1382 snd July 1, 1883 Shaces end
debsniures were purchomsd feom such well known cospaniss as Chou-
gule Steaaghip (Re.1,38,000) by Miss Arati '.Sheike of Oubal,
Largsan and Tourbro (Rs.82,289), Kelvinator of Indis (Re.10,0U0},
Glexo Luboretosiss (Re.18,450), Hindusten Lever (As.3,131) all by
Mpe Pode Deprls of Abu Ohubl, Wiltach of India (Ra.15,512) by My,
Hepl Finta sad Mess 5S¢ Pinto of Seudi Agsbiag Lahis Maghines
(R8.5,300) by Mps Surendrs S.Naik 0f the U.Sej Cromplon Greves
(R8a34300), Indien RByon (Ree3,300) Tieso sil by Me. M.¥e Mehtu
Jolntly with Me, J.V. Mahte both of Eihiopls end 1.T.C, Lisited
(R8e64260) by Lock Mohosin Zasivels of Dubad.®

- - -

2e Susiness fiandard, Calcutts, August 17, 1383,
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AL & cost astissted unofficlally ef Re.28 ceores, Uunlop
Holdiags FLC of the U.K. snnounced thet it had sold 9.8% of Lhele
shars An Ounlop Indis to a non-resident Indian My, Chhabris and
s resident Indian Me. Ssnjib Goenka, youngest son of A.P. Goenke
in agusl wshwre of 4,92 each, Vapy rocently Mp. Chhabels bought
Sine mfbi'a holding in Shaw Wellece 38.7 per csnt of Lhe shares,
- which fa the lapgest block. Though, in ssny csses, Lhe investe
aants sada by Lha nonepesident Indiens ags purely for mﬁmt
surpopes, yst in 8 melopity of gasss the msin wmotivation is to
acquice conteol over Lhe asnageasnt in visv of Lthe prestioe as
vell as the mony tangible advantagae which flov from Lhe pight of
sanagenent. as 8 remilt of our rsgulatory pelicies; this ) Mﬁhly
alsc the maln motivalion for takewovepr oillesplts by Indien groups.
The fact that the promoter's shsere s lov in meny cases provides
the apportunity for predetors.

to far sa the Lake-aver ia conceprned, the nationslity of
the biddar is of 1little conmequence excapt the tax concessions
avellable Lo NRLl investors giving soma advantage dessed to be
unfalr over the Indian proactees. In other werds, 1L is nacesassry
to conslder and cvalve guldslines fop Lske-evers by all bidders
Srvespactive of vhather they are N.R.1. ar cesldant Indiens, vith
special stiention on the protection of smsll sharsholders,

As regards the N R.1. the incentivss in psepoct of tanstion,
irrospoctive of sources of income oto. as declarsd in Lhe yesr
1382 has bean furthar lliberaliswd in 1983, considering the fect
that the Govemnment of Indis would be benafitled bypouring fareign
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sxchangs aonay An the rsssrves when India is suffering from ppo-
carlousn forodgn anchangs ceimess Tho lncentives provide thet

thesy con purchase sharss of compeny queltsd on stock sachange
subject to apssified lieit of 1 Jaskh wosth of shares at their

face valus or 1% of the peid up Equity Cepital of Lhe compeny
vhichaver La lover vilh repotriastion ecights. WAthout reepsteiation
rights, the purchase of shores in the sxisting coapeny is unlimitsd,
Simdles facilities for Lha investaent in non-pesident (eaternsl
accounts) and in Indisn Componies veprc satended te Forsign
Coapanlies, prrinsgship fiees, trusts, soclotiss and corporsts
bodies ovnec Lo the sxtent of at lesst SOX by nonepasident Indien
arigin,

Recent tuo ceses - one Eacorta/OCM = VE =« LIC & others
rogarding purchass of shspas of Escorts/OCH by Capsro geoup of
conpanies, hzaded by Swarej Paul end snothmp Shaw isllece = VS =
Chhabris regapding purchase of 38,T¢ shoges of Chaw Wellecs by
e Chhabpia havs become ioportant fssues of debals by the peass.
The lster is under subjudico, Gombey High Court swarded judgeamsnt
in the Ist. cese in favour of Mp. HeP, Nends Chalrsen cur Managing
Odlpactor and his groupe Agelnst this judgemsent appesal has heen
aade in the Suprose Couske The flaal wvapdict of the Suprans Court
has buen in fevaur of L.l1.Co & stheps. As poegards Lthe 2nd case,
Chhabrls has basn told by the Coapany Law dourd to prove bonaficdes
in Shas Wallace deal. After hsaring the sgruments of Me. Chhabris,
Shay Wellsce will De alloved to countep Lhem. Aftes thst both the
paptisa vill bs called by Lhe Company Lav Hosrd to declids ths Lusue.
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Compeny Lav 3oerd slso ordaced sn lnvastigetion under section 247
of the Companiss Act Lo debemnine Lhe bonafides of Lhe resl owners
of ths shares. Ths Compeny Lav Oosrd, in Lhe sesntline, issued an
interia ogdep dipocting the selid company Lo allow the satsnsion

of prssant aanageasnt for 8 periad of S years on Lhe ground of
public intarest with lisiisd powsss. Cxisting Indien Menagement
whoss nhwc-hﬂézng is propoptionately smell and vho may not ceps
with Lhe nonwpesident sescuring swbastantisl share holding in Lha
cospaniss have natupsily been frighlemed. .

Consldering ths shove Pact, Lhe Govermmenti hss declded

thatl undep portfolio lnvestoont schese, investment by sxpadsistes
and ovcpssss corpopste bodies ownsd Lo the extont to st least 60%
by such non-pesident, without the pricr peralsaion of Ressrve Senk
of Imﬁm; would be subjsct to overall cellling and 5% of Lhe paid
up cepital on any company snd Lhe SZ of the Lotel Llessus of sach
ssrios of convertable debentursss of the company slrsady issued.
The, then Finange iinister also sssured that finsncisal institution
controlling the substantiel portion of shars capitsl of bilg compe=
niss would suppert Lha existing th having 8 good secard

of sPficiency, "uut those sodificstions of policlies end sssursnces
ore nol withoui ivop~holas which mey be sxploited by thess powerful
and ssbitious advanturists. Furlher while the Finsnce Minister's
dsclscation vould go back on the Gavernsent's esplisr sssursnce

to the non=pasidant invesior, who would now be nsturally shy in
the astisr of further investasnt, It i3 spprehended that » groat
doal of confusion snd the litigation would result perticulesly in
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Lhe sres of ragistestion of teansfep of shares by Lhe compenias
and sleo for went of any clesr cut pragsstic guldelines for
deteprining the quantua of natursl Lnveslaent by the non~pesident
An the cass of any pesticular company. It is undapstood Lhet
the Reparve 3ank of Indis has been sntpustad Lo keep 8 velch on
the qusntua of partfolic investoent in the cumpany by Lha nonw
resident,">

Je2

An impopient faoture of shares ie Lheir transfepabllity,
and mschion 82 swpovors cvery shareholdes Lo tesnsfer his sharss
in ths aanner prescribed by the Agt end spticles of the company,
The pight of & shareholder to transfer his shapes in o company
"ia sbeolute as it is inhepent in the ownepship of the shares'
subject only to the provisions of Lhe Act and restriclions, Af
any, lsld down in the spticles. In the sbssnce of restrictions
in the Articles, o shapshelder hos unfelteped right Lo Lrensfar
his shares Lo sny parson sven Lo a poupse, for Lhe purpass of
avolding lisbility, provided that Lhe Lransfar Lu o sbheoluls
one and Lthe Lronsfor Ae without retaining any intasrest in Lhe
shars. '

Where 8 compeny pefusas to reglater o transfer, section
111(2) requiras It to msend a notice of refusal Lo the teransfer-
or and the trensferse within two months fpom Lhe dete on which
the instrument of Lranafar vas delivaged to the company., Any
party disesticefiad with the gefussl say sppeal to the Centpsl
Govopnasnt within 2 sonths of ressiving Lthe pefusel notics wiwee

3. Frof. Shekesborty 3.K.s Article 'Can Lhe compeny asnagement
refuse Lransfar of ghares undoy Lhe Indlen Companies Act,
1956, CIRE NEWS of the Institute of cost snd verks Accountant
of Indim, June 1984,
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the company is a public company or its subsidissy. The Govesmment
say, aftsr giving opporlunity to Lhe teansfopee, tranaferer and
the compsny Lo saks thale peprosentationas, order the cospany Lo
registor the Lransfer vithin 10 deys of the ceder, if IL 15 sstllin~
fiad Lthat the pefussl wes nol Justifisd. An sggrelvad party may
also apply to Lhe couet undap ssetlion 155 fPor pestiflcation of
Lhy Reglstsr of unsabers.

Conpanies Amenideent 1574 inserted nav soction 108A to 10BH
imposing rosteictions on the tpansfep or acquisition of gharas
hy groups, firos ste,, wnder the nose senagemanl and meking Centpal
Governaent's priop spproval an espentisl condition in cestain
circumstancea. Central Gevernment can intervens where it le
satisfied Lhat the transfar vould change Lhe composition of the
Goard of Directors in » nannsy which would be prejudicial to thn.
interasts of Lhe campeny or L0 Lthe public inteprest, whore shesres
propoesd to bo Lransferrad are hald in 2 company sngaged Ln eny
industry spacified in schoduls Xill of Lthe Agt (more or lass
cavering all the prisrity industriss snusarsted iAn schadule A & B
of ths Industrial Policy Resolution, 1958) the Central Governsant
may soquires Lhe shase or transfop them Lo 8 GCoavapnsent Coppopstion.

The new scetions 187C and 1810 provids for degiasetion Lo
be meds to Lhe company by a parson holding or not halding benefi-
cisl intagast in any shars end alss indlcating sny changs Lhat say
taka-plac-. Centesl Govarnment Ls sapovessd Lo sppolnt inspsclors
to invostigate into henaficisl ownsrship of shapres in cerisin cases,
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Thepafore it 1s cvident Lhal Leonsfer of shape in Lhe
present context takes placs whepe registered sharsholders Lrons-
for by sale or othoprwize his shares to another person voluntarily.
It csn not have sny spplication voluntery or forasell such es
Court Auction aalae or sale of foefaliiled shares.?

A aharuholdir has an inhapsnt pight to Leansfer his
shaps to anybody, he likes. Ahsplu(u resteiction on Lhe pight
of transfer content in the article shall be ultre-vires. Out
the Sosrd of Ulipaclors asy refuss Lo reglster Leansfer of shaces
an bonaflides snd by presscpibing ressonable ground only,

Usually the articles of the Lompsny empover the Olrectors
to raject transfar of shares on the follivwing grounds

») where partly peideup shares ere to ba Lpansfercad to
& parther of a sinor.

b) whees the trensferee Ls 8 porson of unsowid sind.

e) Whaps the cell is unpaid agsinst Lhs shares to be
transferrad,

d) Where the coapany has 8 lien on the shapss indsbted 4o it.

e) Whers ths stated considerstion s lesa Lhan roal considere~

tion. The Dirsclor may insist on proper stamp duty on
the sarkst velus of Lhe sharss,

f) Whepe the insteusant of teansfer conlent sose sppsrent
defacls 6.9, not signed or sbeapad praparly.

4, Unity Cos Pyt, Lide~ va =~ Funda UDlsmond Suges m‘llﬂg
1920, Company Lavw Jouenasl 184, P=108,
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_ The mensgesant of tLhe company cen not rofuse transfer
of sharss effsctad by s Coupl=tSale inspite of pover glvon to
thes by Articles,

So long as the Oleactors sct wilthin the scope of the
Articies, their decislon con not be challenged sxospt on the
geound of bed Paith. wWhaps it is proved thet Lhey have neb
sxerciand the powsr of refusal in good faith for benafit of Lhe
conpany, the court soy eet aside that decision of Lhe Dissctors
and the opder of tha registrotion of tesnsferss’s nane as 8
asatos of the ﬁmrus

The Lronsfares will slso bo antitled Lo dmasges vhich
would be equal to the full valuys in the amarket price of shares
bstvesn the dete of refusal ond Lhe dets of court's decision.
tpeciol elghts of appesl to the Centpsl Governmont under ssction
1% of Lthe Companies Ast, 18558, aust be lodged within 2 aonthe
of alther of notlice of refusal op of the failure to ragister Lhe
trensfes vithin Lhe specified paciod of 2 aonths as Lhe cane say
be tagebhar with a fee ss pruscelbed by Lhe GCavepnment nol eacesd-
ing ReS0/=, After receiving Lha petitien tLhe Central Govesnamant
shell issue noticas to the compeny, teansforor, trensferes in
ordar Lo pravide thas sn oppertunily Lo make Lhale repressatation
on the consideration of thes vhole cass, Af Lhe pofusal does not
ssen Lo be justifisd, the Centeal Gevarmment will fseus an ocdsy
to the company Lo ragister Lhe trensfer which sust bo glven offect
within ton days on recaipt of Lhe apdes and a defauller s fined
ang pensitics are imposed both gn Lthe company and the suthor)ssd

- - Aty et S

S5 %}'J Msto Litd, = VE = N K, Pagpodies and otheprs ('97‘)
Company casss, “uproms Court.
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ropresentative of the compeny upts Re.1000/= and with a furlher
fine extonding to Re,i0U/= fop svepydsy duging which default
continued,

The mode snd fars aof Lransgfer Ls provided in section 100
to 110 and 114(3) of the Ast.

Thersfore, it 1s avideni Lhet by virtue on this spocisl
pights of appsal, fros transferability of sharas of public
companies is simost sesured by the Companios Act.

in cese his appesl folls by the action of Lhe Compsny Loy
Joapd (Centesl Govepnsmanbl) in order Lo enforce his cights relating
to the sharas or 1f the Leansfarse so choosss, ho may ssa the
transferor for registration of the considspation under section 65
of Indien Contract Ast. where transfsr of sheres is refused the
transferor continusd to be the lagal owner thepsof so for as Ltha
compeny la concernad, The remedy of aggeioved parson s not
1isited to the spplication, has also the gemedy to flls s suit
for nﬂiﬂulng his nsas, Ths pessdy undes sestion 119 iz an
asdditionsl, spsady logal remedy. The object of providing en
early and qulck ronady is Lo readuce Lhe possibliiiily of any apgbi~
teary action on the peet of Lhe Dircotors. CSsctlion 1Yt does not
provide for » sscond appeal, wWhape Lhe sppeal is ageinst refussl
by Lhe compeny to teranafepr or trenpaission, the Centrel Governmsnt
may sequire the cospany to discloss the ressons for sueh refusel
and LAf the compeny fails Lo do sa, the Centgal Governmont asy
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presuse that Af such disclosupc vas mede, At would have gone
ageinst the compeny, The powes wxercised by the Central Goavern~
aant under thls sestion deing Judiciel, sny finding of the fast
will not be powopenad Ly Lhe Supsens Caurt-a

/

The Suprexe Courtl hes lsld down the following principles
vith peforencs to sxsrcise Lhs power of pesfussl

i) Discrolion docs nol meen & bare affirastion or negation
of proposal. Olscpstion laplics Just snd proper conslders~
tion of tha proposal in foclks and ciscunstancss of the
came., in tha exsprciess of that dliscrebllon, the Direcloes
will aot for tha pspasnant intapsst of the énnpdhy angd
for the genopal intepest of the sharsholdors since the
Olractors aps In a judiciery aualtian.bath tovards
compeny snd tovapds cvery shers—holdors.

18}  The Court vill assuse Lhat the Oirsciors ected roasonsbly
snd bonafidely snd thome vho sllegad to the contrasy would
prove and csteblish Lhe seme by svidenge, Jhepe Lhe
diroctors gilve remsonsa, the courl would consider whether
Lthay wers legitiaste snd vhethee the dipectors proceeded
in the sight oe wrong principle,

111) whepe tha Dlpsctors have uncontrolisd snd sbsoluts ol scres=
tion in progard to declaring registiration of Lransfer of
shares, tho coust wvill considae 1f Lhe pessons ape

Se Amslgemstod Clectpicity Lide = VS « Sopabjes Ghathine,

“Tambay High Court, 1233,
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legitinsta, and L¥ the Directors have ssted on veong
peinciple on op for corrupt motiva, If the court found
that ths Olrectors gave resssons which vere legitinete,
ths caourt vould nob overprule the declsion asgely on Lhe
ground that the court vould nol have cose to Lhe seas

conclusion,

The discrastion of ths Oipectors is to be testsd as to
the opinlon of fale ond senaible men in the interest of
the coapany,.

In the sbssnca of evidences on circumstances to the
contrary, the power will be prasumed Lo have been

axcarecisad peavorlyo?

Under the peasant Conpsniss Agl, there is no pover of the

existing manggenent Lo registor the shores sold Lheough Lhe
Etock Lxchange and pusghase by sny body, Indlan or non-pesident

indian arigin ar theough his agent,

As pegards purchase of shares by sn Indlen or his agent

the came is cloar, ﬂut as regards Lthe non-gasident Indian opeigin

the

1.

tollowing things are lapartant Lo be conslcered ¢

The Govepnnant of Indis invited non-reaidents Lo come
forward Lo pupchape sharee of Indlisn Coampanlias within s
1iadtation of the celling of 5% of the psid-wp capitsl of
any compeny ang 5% of Lhe tolal lsmie of each saries of
convertable dobentures of the Company alrsady ilssuad,

Te

Chaglas Fort Insuprange Lid: = VE = Aangnde 1963 AIR-940,



136

2 The Govopnasnt sssured that ths financial institution,
contpralling & substential poction of sharc caplital of the
blg companiss, vould support sxisting asasgement haviag
» gaéa raport of efficisncy. orsover, the Goveenaent is
anpowsrod Lo dirsct not Lo give sffact Lo s Lpensfor Af
Govepnment considess Lhat due to soma Lrensfep, a change
in the contpaliing nsture iR the company is likely to
taks place and such chenga will be prejudiclal to Lhe
‘axisting intapast of the company or public.

a) no such tpansfor vould be reglstaped by Lhe Company,

b) asven 1f such transfer has slready besn dons, Lhe
teensferoe will not be slloved Lo sasrciss sny vollng
right snd the status of the coapany to be ssintosinad,

Un May 18, 1885, ths Lokssbhs passed the segugitles con-
teactes (Regulatlon) Amendwent 311l 1985, which seeks to ensure
‘unpestricted bLeansferebility’and 'froe sesketebility’ of sscuri~
ties of Fublic Lisited Coapanies. The G511l ssels to Ancorporste
a8 nav praovision of Sogbien 22A An the Act for Lhe purposs.

Ab prosent, sections 82 and 111 of Lhe Companlies Ast, 1968,
pagall board of directors of compenles Lo asume povess under Lhe
articlas of sssocistion Lo refuss progistestlion of Lransfer of
securities withaout assigning sny recean. Thaugh theres As &
pravision for spposl sgainst such & refusel to Lhe Company Lay

Ve
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Soerd, it pleces an undue busrden on 8 sgorieved parson who often
happene to be a seell investop, The present position is not
conduciva ta tho frea mapketsbility of listed escurliles and
healthy growth of capitel assket. Lnpestricled Lronefepabllity
As particularly nascsssary for sscurltles of public liaited coo~
panies which spe listed on Lhe stock sxchanges.

According Lo nev Amsndeent, subjeet to the provisions
(of Ssetion 22(L)) af the Securitice (Regulstion) Amsndesnt Act,
19685, sscurities of cospenias ghall ba frealy tronsfessble,

Sastion 22(3) states notwithstanding snything contained
in its articles or in section 82 or section 111 of the Coepenies
Act 1356, but subjest to the other provisions of this seglion,

8 coapany msy csfuse to pegister Lhe Lpansfer of any of its
sscurtias in the nase of Lhe trensferee on snyont or zors of the
folloving grounds snd on no other ground, nsasly i1~

A) That the instrusent of Leansfopr s not proper or hes not
boen duly steaped and exocuted or thst the certificete
ralating Lo secupity has nol bsen delivessd Lo the company
ap thal any other pegquirsmaent undue Lhe law relsting to
sogiebeation of such Leansfer hes not been conplled with

B) That the tesnsfer of Lhe security is in contraevention of
any law)

c) That the transfer of sescurity is likely Lo result in such
change in Ltha composition of Lhe based of directors as
vould be prejudicial Lo ths intspesis of Lhe coapsny er
the public)
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0) Thet the transfer of sscurity is prohibited by any order
or of any court, tribunal or othes suthorily under sny
lav for Liw time being in foreo.

In cass s cospsny vishes to rafﬁac tronsfer of sscuritlies
on Lthe ground that any pesquirsasnt undesr lev has nol been complied
with, Lt has to notify the Leansferor end the trensfarss of the
ssas within tws months froo the lodgesent of Lhs instrusent of
Lemnsfep. In other casas, the company wili have Lo sake a pefep~
snce to ths Company Lsv lomrd Bnd scl sccordingly to the digections
of the board.

The bill simo confers povers on the Company Law Jospd Lo
treal ssch ap rofepronce as appesl under section 111 of Lhe
Companies Aet, 1958, According to the provisions of Lhe bill,
the loapany Law dosrd 1s required to glve notice Lo Lhe Company,
the Lronsfaror and the transferec of securlities for 2 heaping
and to issue directions alloving op not alloving the rafusal to
the registeation af teansfer.

Jnes the Company Law Soaprd comes Lo the conclusion that
the transfer should be put through, Lhe compeny aust give sffact
to the dirachtion vithin 10 days of Lthe recalpl of the ordee. If
it comes Lo the conclusion Lthet the tronsfep nsed nol bo raglistepsd
the company must infora the tpansferor and tpaneferes sz such
within 10 days.

I1f there is any defaull in complying with the provislons
af thlis szetion, the company and svepy offlesy would be punisheble
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with fins vhich may extend Lo Rs.5000/« snd Af ony statesent s
made when msking the roferengs which Ls incopeect, the pesson
paking the statesent i= lisble to punishment vhich may sxlend
to 3 years impelsonaent end also to fine, This laost penanily
vould promesbly apply not only Lo officar of Lhe compesny but
also the transferer end transfares,

Sut it 1s evident fros Lhe foct thet far Fros achieving
its objoctive, the smanduent will create problomy for both the
coapany snd tha shersholders. The Law Uospd s nol egulped to
adjudicate on all the matters Lhat will be ceforped Lo 1L, MWith
avery good intentlion, it would nol be able to do 80 due to in=
adoquacy of stsff, Though it is expectad Lo saga the Lransfepr~
abillity of shares, yot Lo some suthorities, Lhes securitles
contracts (Ragulation) Aassndeent Act, 1985 will be reasdy worse
than disesse,

3.3 §ffact go _moll invesiars *

After Lhe Antpoduction of Scctlion 208(1A) of the Cuwlh
Act, 1956, pesteicting Lhe currency and valldity of the blenk
transfer form, ianumorsble problems hove cropped up An the stock
axchange aperations., Oui-dated Lransler forms have Deen ihe
nightassre of shaps bpokeps md Lhe scourge of inveslteps. This
rasteiction on the currengy of the Leansfer fore ves intonded
to 1imit Lho opspestions of sharp opesstors end shrevd speculstors,
to provent bensal trsnsactiens snd concsolsent of speculetive
profits on the stock enchengs, In other words, the sesteiction
vas intended to lisit Lhe opspations of big Anvestors and
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apasculators, but ths sffect has boon just the oppusits. Conteary
to sxpesclations, thia ssction has done more haes Lhan good Lo
Lha stock exchangs operstions, putting the ssall lavestoss in
great dAfficully. According to one eptimate shores vorth nore
than Rs.30 cropss ape locked up or theoun cut of clieculation on
account of outdated trensfsp froms snd vhat is sors, 50% of these
shapas belong Lo small investors, who nleost lost their ceplital.

3.4  How to molve

As & ramadial aeamure to solve the problen of Lransfer of
shape and its paglstration Mps Ceole Somalsh, Secreisry, Union
Anlstey of Lav snd Justlce end Company affsirs, on Joltober 2uU,
1834, Calcutte, suygested that povere Lo Intepvene in Lha cotler
of refussl to rsglstar tronsfar of shores should be vested in a
single suthocity.

Refarring to presant provisions enshling High Coupst end
Lhe Company Lew Jnard Lo intervens in sultsblo casas, Me. Sonalish
pointed out Lthat there vas nlsc 8 ceplaln saocunt of owveplapping
betwson the provislons of ssction 155 and 111, desling respec~
tively with osowers of the gourt snd Lha boapd. He therefore,
migoested that the prosisions of the Lwo sections be combined
into 2 single section. In opder Lo protect investors’ intapests,
he falt, certain provisions of the Compsnies Act giving arbitrary
povars of caﬁpanr'a bosrd of directors to refuss pogistration of
shages Lranaferced should be smended. Aftearsll, fres narketability
of shares and debentures 13 Lhe sost lapartent factor which
sncouragas public Lo invest in nev Llassues.” He obssrwed, that
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any pasteiction an Leansfor An lote of loss than the stipulated
ajinimum op, An certsin coses, resteiction on the tesnsfer of @
single shage asight sct harghly on shareholdess. Ha also stresesed
the nmed for protecting intopests of smsll unorganised sharsholdeps

af taken ovep cnnpnuzuu.a

Mpe MeSe Patuspdhan in his apticles "Uwnasship & Manageasnt

8

- omimation of Company dissclors®  suggested the following mes~

sures as solution Lo the prables.

The voluntapy Lske=gvar cocde which provalls in London
pgrovides an 1llustpstive modals Por us Lo conslder, but At wiil
nzad aodificatlion to suibt Indisn realillies. IL is suggosted Lhal
the following propositions in broad cutline might meat Lhe caae.
Thers should be a thrashold for shapsholding in pepcentage Lepas
shepre the uLldder should be reguired to aoke 2 hreosd based offap
to the totality of sharsholders. This viil snsupe falrness in
perticuler, in small shapecholders, For NR1 investars, he suggosted
thaet this limit should be placed at sey, 5 per cent of the voking
stock, 8 llait presntiy sol by Governmaont. As far an Indien
bidders ares concarnad (whethsr Andividusl or corporate entities),
a threshold of 103 is proposed Dy him, wWhere an NRI op ladien
hidder wishes Lo agquire moprs than the thrashald peurcentage of
sharee in sny company (5 snd 10 pep cent respostivaly), he should
ba requirad Lo meke s public offer in & stondapdised feps to sl
sharcholdeps. It uould not be perssticsble Lo say that he nust
accept all the shares thet may be offerzd, since in theory this

- um i iyl

Be The Lconomic Times, Calcutta, Octobep 21, 1984,

Be Cwnaeship and Management = noalnation of coapany directops
?w‘ MeSe Patvardhen, The tgo~Tines, Cslcutte, Jenuary 6,
[ ]
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vould smount to 90-35 pep cant of tho sharssholding, if Lhe tLapns
affaped ars stiractive, this would virptuslly rule eul sll take~
over stteapte for large compenios.

Thass principles vill preclude preivate deals botweon
holders of phares, vhether institutional, snd potential buysps
of lots exsesding 1J per cent of ths totasl shaprsholding of o
conpany, assusing that ths bhuysr had no halding to stend wilh
(principles palating Lo intasconnsciions bstwaen different shapo~-
haldars and theie relevencs to the Lake=ovar gusstion vill need
to be dafinad),

Lven withlhhe aropoection sat out hare, AL 12 concelvable
that a bidder can ascqulre s shareholding graster than thet of the
promotar vho happens Lo bo pepponsible for the msnagesant of Lhe
conpany, since shacsholding undar the lattops conteol aay be less
than 1J per cent in soms large compsniss. Under thase clpoune=
tences the role of the lnstitutlons can often be decislvs where
thalp sharsholding is loege, oven Af not 8 contproliing one,

Thare can, of ocourms, be ss-ursnce in perpetully Lhat the axiasting
managenant vith 8 good tpack gacord sust be left in comend with
Anstitutional supgort, particularly vhapes Lhe heles of Lhe promoter
have Lo prove Lhelr sbility snd expasiencs. Neverthaless, the
concept 6! good asnagesent should not be asbiteassily disturbed

by tha intepvention of the insgtitutichs in & good one,

Syggestion made by Mp. Mefe Polvardhan scems Lo bo iappec~
tical because it will be difficult Lo trenslets the sgheme into

nat

peractice,. On the contpary, he doas/glve any practicsl suggestions



143

for nblvtng tha problems eriss for refusal by Lhe exisling aanasge~
ment to reglstar Leonsfer. In Lhis respect ve think that the
miggestion given by Mp, C.Ge Somalsh, Searstary, tnlon Minlstey

of Lew and Justice and company affairs to cosbine Lhe povers given
under ssction 155 to Lthe court end undep nnctxan’lit to the company
law bosrd, Iln opdep Lo make single final suthogily to decide the
probles of rafusal to registes transfar of share by honost bldders
vhether private or corporate body, Is more peacticsl st lesst
ragerding registralion of shases, In the light of this incrossing
vgluna of Lakeegyer blds, it 18 necessagy ta exanins ths soclo-
sconomic significance of Lhis tyoe of opersstion end Lhe econoale
background th-t glves pise Lo it. Sometisss Lhe Lekswover bids
are made through the directors of Lhe coxpeny while An other casss
the directoes are by~passed and @ siruggie ensures batween the
Joapd and the biddep., GCoaatime At )s made Lheough pesceful nego-
tiations uith the spprovol of sll those LAumediatcly concarnad es
well as of public opinion, It ia Lhe nore spectaculap Lyps of
bid made direct to shorsholdaps snd carried thpough in spite of
violent opposition vhich is controversial, when Lhe take=over
bid 1e made without the approval of the directors, the bidder

may purchase Lhe shapes Lhrough Lhe stochk eachengs, oblalning
sufficlent nuaber of shopas to constltuts legal conteol w0 88 to
be in 8 position to pomove Lhe existing dicectors and replese Lhea
vith the nominoes of the bldder. Evan vhere tha bldder dons not
succoad in gatzlng a sufficient uejnrltf of the shagoes the exist~
ing toard could bs unszatad by pessing en ogrdinery resclution
particulacly vhege Lhe other sharsholdeps are widely dispapsad,

In such & cases At wsy bes possible for the Hosed to posist ils
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displacemont and tha existing msnagement Lo porpetuate itself
as it vould have control over Lhe mschinapy for collecting proxies
which 3% may succeed in doing from Lhe shageholdinge nol Laken
over by the btddueo'o
Ths take~over blddes today comes on the scona becsuse he
vishes to put the assets of the busines:s, hs vanis scquire to
better use, If succassful, his operstions may contpibula towards
greater sfficiency af sanagsasnt, not just internal msnagement but
the saployssnt of all the factors of production, including manage

mant 1n that pseticulae Andusteye'!

Howaver in Indla, the Repoct of tha Vivian Jose Commlssion
12

of Inquiry ilnto the adainistestion of the Uolsiss Jain Coapenlies
‘ had rocosmaendsd ths nesd for checking salpractices in peletion to
taka~over offecs and acquisition of shares of dissenting shase~
hold:ps undar the scheas opr contresct spproved by the asjority.

in opder Lo prevent such molppsgtices it was nacessery to take
affoctive measures, on ths line suggoestcd in the mid peport, Lo
snsure thal adeguate inforamstion is reguired to be disclosed in

a take~ovap offer Lo Lhe shareholders so Lhat they could judge
fopr thesselves vhather or not to sccepl Lhe offer. The Companies
( Amendaent) Apt 1955’3 hes scoordingly beaen sasnded,

timllar sug estions have also been made by Sachue Comajttee
(1918)-“

10, Gowep L.C.d. Modepn Lospeny Lav 2nd edn, Steven & Sons Lide
London 1363, P-438,

11. Madony DeFe Khosshed = ilenageaent of Copgorations ssive
Corporation Pybe LiOe, ombay 1, 1ot published 1971 FetTs.

124 Vide report of the Vivien Loss Commission of Inguley,
Paras 37 to 43.

13. Agt No,3V of 1968, )
14, Repopet of the ngh-ﬂuuered txpset Committase on Companles end
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We slso Lhink the stock sxchange should taks vitsl pole
in solving the issue under considerstion.

A company should nat.exarclal discestionsry power on the
roglistrotion Lasus if the documant 18 in order. The comsities
headad by Mpe Gete Palel statodg thot o compsny con not rofuss
raglstretion of shares vwithoul sssigning sny reasons unliaa it
has chieined clsagance from Lhe Loapeny Law Ooapds For this
purposa, the Compsny Lav Uoepd ehould lay down clear guldelines
statlng the circusstences in which s compeny may exepcise such
gight under the Articics of Asseclation. 1t is also suggested
that 4f the Coapany Law Soard allows any sajection, ths company
should intimete the ground to the concarnsd stock sxchanga, The
Caloutta Stock Lxchanys slso suggestsd the abolitlon of Section
108 of the Companles Act gelating to Leansfep uf doeds of faclli-

tate delivepy and sellleaent of tranaactlana.‘s

Sue_csueansndations ¢

5Luplkflcation of the procedurss of Lpansferadlility should
e vapkod out. e shauld romeaober thet ss long thepe 1s scope
to fulfil Lthe poreonal gain by capturing Lhe managerlial povar,
the problos of Lake=over bids could nat bo solved pepmanently.
Uncarteinty of the small Investors for nonwreglistration of thsie
shagee could not be selved. The probloss are of Luo sided as by
Aaposing conteol av?r unfals bids of Loke=over Lhs smsll investors
aro harassed. Un Lhe contsrapy, 1f there 1s no pestriction of
trengfersbility of sharas, Lhe mall investors are saved but
unfalr Lake-~cvar bids are encouraged. These can be solved by

L i e

S, The Economic Times, Caloulias, Oatober 31, 1384,




146

ratpucturing Lthe top amagement of the coupeany. In our new

format of compeny managesent A.e, Multiple Two~Tier Soard

(Chapter V1) the boasd meabars see axpsctad nol to sesk psrsonal
benzfit. They are expectad to do banefit for Lhe soclely at

large and upheld the ideas of Lrustoeship as snunclisied by Mahatas
Gandhie. The nay structure of aanagement will sct as s balancing
force for fulfllling public interest andg thus the problen of
transferability and registestion of shares will be solved

pormanently.

Ag rsyaprds nonepesldent Indlang, it te to be raemembaged
that Ingia e in urgent nzed of foreign aachangs and NRls see to
be encouraced vho have funds to the oprder of aboul Rs.20,000 crores
a good part of vhich can be » profitable investoent in Indis's
dav:lopmont, Avallable gtatiatica covsal Lthat the average aonthly
reajttlances Junged from Ss.d7 croerss in 1974 Lo As.231 ceores
in 1975 and Rs,3T0 crores An 1580-81, Thuz the annual figuprs in
1330-81 vorked aout of Rs8,4500 crores which constitutas sbhoul hslf
of the country's annual exporbl sagnings., The fiow of investment
(monthly) undae this scurce touchad 8.850 crorss in 1384-85,'S

NRIa have 3 genulne lntgpsst in the growth of Lhe indien
econony. In opdep to exploll the full potential of inviting
NRls eapital into Indle Lthe follbving recoamandation could be

sade 1~

1" NRIs are Lo bas olloved such postlon of shares in the
capitel by which Lthay can nol dethpons the salsting

¥8¢  Up.cit, Calcutts, June 18, 1384,
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sanagenent, A dofinite long ters policy is to be aade
rogapding NRls investasnt.

A businsss like Leskeferce ie Lo be appointed comprising
of Rls end professional buremucrats Lo lndentify the real
potentiasl of NRI invesieent in Lhe coumipy.

An sffactive aonitoring system Lig Lo be develapsd to
snsure thal the nssde of NR1 sps mot mnd probless In the
vay of inveatment oy then ape sclved,

Felss proalsss sre not he aags by Governaant sulhopitioes
as It can have » cheiln pesclion an Lha noted afforts,
Onl‘y the truth A2 Lo be communicated Lo the NRis through

praper ssdis,

NRles ars Lo Da Lraatsd as papbnags By tha Indian business
nagnels in Lhe progress and growth of the countey. An
on=going penel of sdvimsrs/consultants is to maintained
and Lthey are Lo be pald by intepnstionsl stenderda.

Nitls have vast rescurces that ere avallable Lo indis both
Ain Lapma of Lechnical and financisl asssistsnce. They ean
reolly help in the soclo=economio development of Indis.
They knov thelr counbpy of origin ng have the capabllity
of adjusting to the Indian snvironment, Hovever, the
infrastructure of business is Lo be eatablished by the
Gavernasnt, fevourable to invastasnt, They srs Lo be
slloved favourebla conditions of pstuen on inveslsent in
comparinion vilh other countriss and rellisf in Lanstien
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bepriers and procedursl complanities. Indlisn business
magnets should not be feightensd for no reason, on Lhs
conteagy, thay should ceestes s friendly selation vith
non~gasidont indiens in orces Lo shers thelp responsibli~
1ities of notion bullding with financiel snd Lschnoleglcsi
sssistancs fros Nitlg.

As finsncisl institutions hold substantisl nusber of sharss
in aost of the biq companies, they can play an isportant pole in
supsorting or by disceursging the take=over bids both by pesident
and non-pesidont indians as well as for tesnsferability of shares
fron the tpsnafapar Lo Lhe transfarce coneslidering the Llsmue Crom
the point of view of national intersst. The Governament mey sake
ordar to the effact thet

a) no such teansfer vauld be prolstered iy the conpany;

- b) aven if such Lransfsy has alrosdy bean done Lhe tronsferes
' wvill not be sllowved Lo axecelss any vuting cight snd the
sbatus of the company maintalnead, Lalgly

o) Repapvs 3ank of lndio has Lo be entrusted with to kasp
wateh on tha quentum of portfolio investmant in the cin.any
by the non~pesident indisns.
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In this psrt ve have discusssd Lhe utiliLy of the vorkers'
pearticipstion in sansgament which is not only needed fer salintsin~
ing industeinl posce, bul also susist for bhotler asnagesent of the
company. Though vorkers' participstion in ssnageseni has slready
baen adopled in different industpisl develaped counitries with
sucesasful rasults, Lhis asthad hes not ysi heon saperliasntad An
privete poctor of indis. Aftar Andependence, the need for vorkors'
perticipation in management was feltl by the businesssen, politi~
cians and trade unlon organipations, As & prosull, Lhe constitution
of Indis An Ats diceclliveo geincliples on State Folloy has dirscted
in Apticle 43A thet "The Skate shall Lake steps, by sultable lagis~
istion or in any othep vay, Lo securs the pactici:otlon of worksres
in tha menagamsnt of undertakings, establishment or othes organi=
sations sngaged in any industey.” Gerllar Lhe sacond five year
plan document hap slso lald down, "a'mtanst socisty is mnt?
not solsly on monstary incentives but on Lldeas of secvice to secliely
ond willingness on the part of Lha imtter Lo recogniss such sepvices.”
Sut At is difficult Lo undarsiand why thare Ls no provision in
Cospanies Ast, 135G snd ssvsral anmnduents thersafter, sbout Lhe
wackers' perticipstion in msanagesent, |

Ui scussions have boen sade in thie chepter, the co-ordinstion
undagrtabken in diffesent countriss, ths pros and cons of the principle
of co-ardinstion, Lhe Justifisble rescommcndations of Lhe High Powepred
Expert Commitiee on Ceapenias end MRTP Act, undes the chalpsenship



of Justics Asjindar Sachep, Augst, 1878, e are of Lhe opinion
thet sll Lhe obstacles i the vey of its Amplementation could be
ovaggone by aincses effarte by the Govepnasnt, Coapenier and
union arganisstion,

#89 have given greater stress in this astier becauss we
belisva thot in the ney structure of company aonageaent, Lhe
represontatives of the vorking force shell tokes s vitsl role to
play for the proper asnagement of tha coapeny. The pecognitlon
that tLhe workars, should be assoclietad in a aseningful way in the
runiting of the institutlons in vhich Lhsy ape working is not only
in congononce with the codern SLhought throughout ths vorld but
also uegently nsadad Lo shapes Lhe constitullionsl principle in
practics through the statute., It is slsc necessary froe Lhe
point of view of hueanitarisn aspost, Ths labous force sttached
to sn onterpprise is invasting the veluable labour far Lhe benefit
af the organisation wvhich 1s not st all less isportant Lthen Lhe
cepital 1n§out-ont. if they sro made responslible fop Lhe asnage~
ment, by theip perticipstion in declision asking as wall as in
shara cojiltel, then only they «ill fesl the organication An vhich
they are vorking as their own and sxert thelr full enepgy, affi-
ciency, daxtoprity and faculty for the orgenisstion, It will not
only bring industeisl pesce but sleso epender insancs help for
incrossing the ppodustion snd produstivity. Thus, Lhe compeny
vaould be honefited directly end vhole cconomy of Lhe nation would
be Endirectly sapch tovards prospepity sand devslopment,
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3.8

A grest deal of atitsntion has besn deawn In pocent years
by skl sections of the public to the gquastion of workere® parti~
cipation iln the mesnagaasnt An vhich thoy work. Soms asttlitudes
to pepticipation aro sdsipubly sunsaprissd by Mg Gregor, vho observes
“papticipation is ons of the aost sisunderstood idess thet have
snsrged fros the fleld of human raletions, it ls pralsed by sons,
condeanczd by obhers, The diffopances in point of view betwosn itp
proponents and Abe critics sre sboul am grest as thoses belveen
the laaders of iron curtein countriss snd those of the Frse Jorld
vhen they uss Lhe tegs 'desocoracy’ M

Somn proponents thlnk Lt will slisinate lodustelial unpast
and solve asnagament problems,; soms Lhink AL as sanagerisl sbdice~
tion, soms conglder il as useful Atem in the bag of managerial
teicks and lastly some Lthink Lhat msnager say apke successful uss
of it.

Me eegor procecds b8 point aut that sll these spprosches
ss ~ Incorgectly in his viev are congcerned with paeticipetion of
group snd not of individusia, also, thay do nob segard perticipe~
tion as having any palationship Lo delegstion, vhereas hs contends
that "the effective use of participstion is s consaquence of msna~
gredel palnt of view vhich includes confidence in the potentlislie
tiss of subordinstes =~ and s desire to avold soms of the negelive
conssguenees of oaphasis on parsonal -utmuy-““

17, shds of Entesppise,

Mg Gm 1119 Humen
Mg » Grow HiRl (1960) P f24«125.
18, lbid Me Gragoe PP 126+427T,



In pocant yeurs anobhar point has geined Lmpostoncs, It
is the feasiblliity of vorkes dirsctor, This Lldoa has been pro~
nounced besause of the Garman experience with the iwa~tlise boasd
systaa, in which thers nre worksrs' ropropentatives on Lhs super~
visory bosede The 'fifth dicoctoe' of the comeon sspiket comole
ssion which advocates such a shructuss and epscified that et
least “ons thied of the sembegs of Lths supervisory opgen shell
be sppolntad by the workers or Lhelp representatives or upon
propossl by the vaghere or thelp nmmmun."“_

Likert stetos that "in Lhe process of decisien saking the
spaclrun asy covsr Lhe following 3

no inforaation is given Lo saployses, all Laska ars
highly prescriptive,

limited information & glven Lo explain the background
for highly prosceiptive Losks,

8 felr amount of infoprmstion iz glven, bubl Ltasks reanin
presoeiptive,

information is providod and enpdoysss ses asked to comment
on proposad actlon,

Anfogsation and problens ape defined and employses are
sskad to proposs solutions for sonigement Lo chooss feom
M’

problems ace polved jointly by sansgessnt and sapleyces
vithin constpaints imposed by both sides.

19, Commission of ths Em-mm Conmunjtion 1818) apossl
for a PAFLE dlractor on the slpusture o 28 ahonymes
iu&:lun uz the Zupopsen Committess, Supp mnt. /12
a4 =~ &,




~ problans sre jointly defined, Lheysty lovolving esployss
pagticipation In salting the objectives of Lhe entocprlies
snd quaestioning sonstraints,

solutions allovw @ felr ssapsurs of decenlrslisad degcislong
and local personslistlic mma'.”

Pagticlipetion by the wopikses An Lhe aanagzasnt say be
congldared slong with sapesete diasnaions as ststed 4y Semusl

Zllon in his “Agpects of Managsaent” Lhrough the following

diegron,?! FIGURE-2

= Magit sverds
Profit sharing
~= Dunoeshlp
Wil - pu——
y -h ’ -
| g~ Others
Congition of weork |
in declsion ebowb + Cusrant ”tl“u"
B j»= Futuse sctivities.

e o]

Jorkers' participation in monagement

Participstion involves ssteriel benefits on ons hend and
povar sharing in dacislion saking on the other. doth the paints
are Lo be provided in Lhe leglslstion for workers' perticipetion
in order Lo mgke AL aunmgfui both for vorkers as wall ss
argani sstion, ' |

e

ele Likept R0, New Patiegmng of
MesGraw HLLl, New York (19681) =243,
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3,7

Wopkegs' cowdetecemination asy bs defined in the faollowing
vords s

"L ssans s right for saployees or thels represantastives,
to shara in the ultisste suthoritly within a fiem, Lhat which
sppolnts and discusscs Lhe firae's chisf sxscutives and calls
thes to asgcount, It furthor Ansludes, Lhe cose vhare eaployeo
repressnistives shore in the firs's ultisste pover stlsast on
squsl footing with thoss whe supply the firm's capital « with or
vithout the further premence of rapresentatives of conmmars end
the public intepest,"®®

A 'director' to be appointed for his inherent quallitiss
of professionsl sbilitlias, oxpsrience and contgibution to the
firne as 8 wholo, and nol Lo peprewmnt spocific sechional interest,
The gquestion whethsr the worker director will look after Lhe
sectional intcrest or Antagest of the firm Ls wry laporiant,
Sverss Thoh apguss strongly ¢ "The saln objection to legel co-
detepmination iz the spelt leoyally that tha reppssentetives of
thes saployess aust bscoss subject to ss sesbers of the bosrd of
directors. They are aleclad ss warkars' repregentatives snd
should snasver to them for theip heshavioup on the bosed. "=

There are aony vho ape of Lhe opinion that Lhe conflict
of intorsst is inevitsble ss shorst tera benefits snd gains to
employses gcan oflen be oblained at Lhe sapenss of bensfits to
other Ainterestsd partics (Lhe customers, the suppliers, the

22, Industrial Educetion and iesserch Faundstion (1970),
ﬂuelnrﬂ:asr;:;n&atzan on Cospany Soapds, dl scuselion

23 Indd, P=15,




shareholders, Lhe environmanlal amenitiss). Gut all Lhess spgu~
sonts sgsinst vorkerpedirsciopr de not prove vitsl ap on Lhe
GCesmen suparience of two=tier Lospd shows thet instsad of diver~
sity At sakes unily smongat diverse intaposts for smooth wopking
of the bospd.

3.8

”‘i'rﬂxrrm.'. T

Basic ides of co~detepmination ie slmast as old as the
workers' oovement slthough At has developed An steges. industrie~
11sation hus completaly transformed Lhe whole sconomic sbrusture.
it has decisivaly sf@ectad socisl snvironment snd indead socliely
Lteslf. in west Germany, the aovemsnt for co~detersination hes
 besn very strong.

{f*r"r'wmr‘r"r*!mwmmmmmM! X
non and Uatet o 81Eh nee o Te

In vYest Gersany the mm-l roprasantation lav of 1954
proudn for representstion An Lhw werk=people in public seevices,
though with qualifications teking due agcount of Lthe faot thet
the suployer in Lhis csse is & body vhose policy is declided by
the elocted reprasentative of the peopla.Z? In the United Ststes,
co~dakeraination is not knoawn as guch. In his femous book *‘The
visible Hand = The Managerial Revslution in Americsn Susinses,
Ppof. Alfped 0, Chendler, Jr. cbserves, "until ths 1830s, these
aiddle sanagors vers n&cly foresd Lo conslder ssriousiy the
deasnds of labour unions Lo ropresent Lhe voskere in asking such

e " e - e

24, Sen 5.,Cs The Moy rmuln af Company Lav s Eastern Ley
House, Caleutle, Ist E¢n, 1971, P-288,.
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decision, Even vith the strong support of Lhe Roosswvelt sdeinie-
teastlon, the Asseicen Fedugation of labour was unable te leave
the chellangs of orgenising Lha asss produstion industeles. Unly
in 1936, sfter the crestion of the cossittes for Industrlsl
apgenisation begen Lo be extensively unienlssd only thwn did

the asnagers of lsrge sntorperlews 3n Lhe sutomabile, sschinery,
slectricel, chesicel, subber, gisss and primsey setals industeiss
bagan to shape their gecisions with papresentatives of Lhelyp
vorking forces. tartley sct of 1947 the rstained contpol over
hiring, & pregogative thet has nover been seplously challenged
since thast time Lhs unlons have made fev deLapained efforts Lo

scquire mare of managessnt prmun.“a

Co~dotapaination An Gpesl igltain, Canidde, Frenecs, Hollend
snd Salglum is in sisllap line of United States., dubl labour
Governaent in Groat Ggltain has bosn teking aore of a soclelistic
posture. Governasnt noaincee in Lhw hoaed of diresclors of companies
is far sore common Lhan Unlted Stules and Lo Lhet exbent thege
1s 8 co~dalerainalion by particlipstion betesen pepressniative of
Lthe sharcholdess and the repressniative of Lhe stotes whish in
teen asens reprosontative of Lhe sesrkers’ slse,

In this respect it is Intoreating Lo mention the position
of Japane In a fine article in Lhe Encyclopesdis teitanics Inc,
Mp. Frank Gibney states "Lhe most conapicuous charascteristic of
Jepanags cepltalise is Ats bellaf that lang tera Anvestsent in
people ~ which Ancludes Lealning Lhew, pertly sducating Vhem,

- p - " -

a5 Chandler Alred O« Jee The vigible Hend = The Menagerisl
* Ravalution in An:uu:n Buningsss The Belknap Png:'af
Harverd Universiily Press, 1517, P83,
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and dovaloping them within a coapsny is fully se importent es
long Lern Anvestoent in plaat, They ssde the company s villags,
and 8o doing not only have Lhey given the workses & sense of
beiangingy they have also givan Lhe compeny & constituency that
spasks up for it; Als own vorkses. A voerioty of prastices ~ @
systea of life Lise eaploysent used by Jeupsn'’s major eﬂrmuummas

Fcruelpauim of tha masscs, that is, of the nonesanageriel
vorkeps, in Lhe odninisteation of industry is a key sovisl theo-
cetic docteine, ass pasticipation in industey takes four faorme.
ne of theesg 1o supervision by the workers in o fire ovop the
work of the msnsgeasnt and thelr strict gritieise of all its
daficiencies, A sscond is the offaping of suggestions, perticulaely
theough saployes conferencss. A Lhied is Lhs dicect peseforsance
of sduinistestive Lasky Dy wopkoprs; who do Lhis in sddibion Lo
thels regular vark, Lastiy is ths movemsnt upvard of the renk
and flle vorkaps into posts in aonagement, Mase perticipation is
not on exporisent tried duly in Lises of prospseity but is sost
UL to use in tiees of difficulty.Z’

"Aan Andgustrisl enbecpeise Ln Ull.SeRW" is sntitled Lo drav
ug long Rsre end snnusl plens for all sspocts of its aslilvity,
Thaoe plans ars drawn up in scoordancs wilh the contecl flgures
and with the wide perticipation of the shaff,”®

28, Gibnsy Frank Agtisle *. 's Egonoalc Ssceet”
Encyglopaadis Sritanics « Chisago, Edn, 1983,

2%, V.¥s Gilri's Labour probless in Indien Industey published
in 1968 ss quoted by S.C. ﬁmtnmmrm{lwaﬂ
Company Lav = Esstesn Lav House, Cslowbla, Edn, 1977, Pe282,

284 \'lfl:llt A. toviet Indusiey Progress Publishers Moscov, 1388,
‘“as 4
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Coedatarainstion in Indis & uptil 1383, ce=detesaminstion
has not know An India, According to Df, V.V Girly Lhe asin
causes of the fallues (various) of osssures in Indies aro that
thers Le no chanys in Lhe stilluds of Lhe saploysrs ond Lhe
vorksra, Thay do not belisws that thay have e community of
interost in the industey, which has Lo bs sun not only for the
autual beanefit bul sleso for the consumer. Steps suat, therefore
be taksn Lo sccure s change in thale attitude,®®

348

Constitutlon of lndis 10 Ats Olrective peinciples of Stste
“olicy in Apticle 43A gtates in favour of workers' particlpsiion.

Sut o8 8 rule it may be stated that the vorker 1s hardly
racognised in company law. The position may appeas to be strange
and 1liogicel bul it is & fact thet orthodox spprasch to company
law ocuffors froc 8 stronge Allusion, In the matler of s company
only Lhe sharsholdaers or the ceaditors having a finenclisl cleim
ars ths anly papeons concernod o intepssted and the Court will
not teke notice of oclhear persons who do nat came within sny of

thows sbove utagurtu.ﬂ

In this respoct Lt aay bo mentioned that the opinion of
the judiclary sbout Lhe pight of workses of corporsts satesprise
is slec changing in this ocuntey based on the peinciples of
natural Justics and saerging socisl veluas as vas swigent fros
the faacus Supreme Coupt Judgemert in Lhe case of Netliomsl
Textils voarkers' tnion V. Rgakelshne Industey Privele Limitsd

38 VeVe Gigly Labour Problews in Indien mrm
’ . . {*nRef‘ hypt .Sen,The New Frantiers u%%i.&?{?_gez_

30, m—&tmand Ganopal Ingurance Co. As14Rs 1965, Caloutte=18.
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which vas delivered on Degsenber 10, 1882 by 8 fivs judge~bensh.

Justice F,N, Babhwetd seid "it is not only thes shareholders
who have invested capitasl vho sc¢ intsrestsd in the enterprise
whigh Ls belng sun by & company Ly Lhe vorksrs, who supply,
1abour are squslly, Af not sopre intsrasted beceuss whet i pro-
duead by the sntarprise i3 Lhe ropull of lsbour as wull ss capital,
4hile the ownep inveats only & part of his money, the labeur
lnvests Lhelr sveat and Loll and in fact thaie 1ifs Ataelf, He
furthai went an to hold that so Ter Lhe Compsnlias Act does not
provide for potition, Lhalp pight Lo be hasrd in suppost or
composition Lo au.ch s patition can not ba taken avay,"’

It i»s oqually partinent to nole ths pesarks of Justice
Saharul lsleas end Justiceo Reddy in Lhis caso. Justice Islem =zald,
"Lthe workeps are no longer ciphers, they have Lo be given the
pride of plsce in our cconomlc systea. The warkers' right to
be heapd in B vinoAng up procesdings has to be spall oul feom
the preasble of the Conatitution and Agticles 38 ehd 43 of Lhe
canstitution and feom the genagsl principles of natural justice,

In our reviee of saventy coapanies we et no streteh of
vorkers' participation stlsest in top sanagesent,

Folloving thz gecond plan docuasent which lald siress on
industelial papticipation, Lhe indien Labour Conferenses of 1957
dosided to push through the concept of Joiat Henageasnt Councila.
Theee vae hovever little enthusisse for the scheaa fros beth
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isbour wniong snd asnagessnt. The Governmsent of Iadle in 1875
notified a schees for workera' perticipstien in Indis., The
schamo vas sppiicabls Lo manufacturing snd alning units in the
public, private and co-operstive sealors ss well as Lo indusirles
run depsprissntally saploying 500 o sore workeras., In Jenuery
1977, enother schass was introduced to include commercisl end
service orgenisations in the public sector vhich had large somle
public daalings. The intention wes Lo pendes better service Lo

customers.

The schase snaouncsd on 30th Decasbap, 1983 will be
applicable Lo ell public seclor undertakings wises Lhe Centesl
Governnent axcapt thoss which vill ba glven gpegific saemption
by the minlstry concesnsd in consulbation with the nlnht.rr of
labour, The schame wlll opsrate et the shop level and st the
plant level, Thers is alno pravision for introducing it st the
board level st » later stsoee. This has been left to for the
concornsd sinisicy to do in conmltstion with Lha alnistey of
labour. Under this schesa, ths peprosentatives of the vorkers
are to be sslectsd by the acrangament theough consulistion with
Lthe saployer and the wvorkers. The ssnagement vill consult tha
concerned tudn union leaders and svolve through congansus the
mode of presentation of workera at all levels of \iw iﬂm.
Thees L8 equel respressntation fop workers and sanagssent st the
shop floor and plant lavels, Each slde will heve five to Len
numbeps ot ssch lavel. The notification says thet An persusding
union leadors Lo resch s concenmis, Lhe sanagesent msy point out
that in the abasnce of such concensus the schese would not be
"cepsble of implementstion.”
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Lapges industrisl public sector units like Cosl Indias,
tAlL snd SHEL aps virtuslly sonopolies and do net have to
conplote for survival. MMost vorkers In the lscge public sacter
industiry do not knav ghet the Pfinal product of thelr mmy
As, It will not meke the vorkers pride in the product and
ensure quelitys. Thare 1s slso Lhe leck of compulsion Lo stay
in the compotitive sarkst, Shop lovel workers in tha stesl
industey do not knov thal thelr industry is asking losses. In
the progent system it is too such Lo expast an ordinary workas
Lo knov why his company Ss sasking lossas. Informstion does not
flov doun ndsqustaly. Uy Lhis schenz, the varkers ars not
given chance dirsctly to teke pael declision msking, sitting st
the top level aonsgsacnt, e ars still Pfar avay from Lhis
position, The scheae daes not include privats ssctor industeles,

The r:coanendetions sngde by the Yachepr Cermitiss regarding
vorkers' participstion in compeny sansgesent spscisily in pelvsie
sagtor is highly coasendable vork. The Committeo seplously
thought vut Lhe msegnitude of Lhis problans and recommsnded Lo
provide for workers' participetion in sn sniepprises seploying
1000 or mars vorkeps, of coupse 1L doas not An any wvay peevent
ths corporste sectopr employers from thamselves agresing to have
a scheme of vorkers' perticipstion in e cospany sven vhen the
amnployses ere less Lhan 1000, This cosmlttes suggasted sultasble
dotalled procedures Lo implement Lha scheme in prectice.
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Regording workers' participetlon in shere capital e
Comsmitise suggested that in sll future Aswues of sheres by
the Compaoniss, Lhey should rossrve s perilion of new sharss ssy
sbout 10 to 15% sxglusively for the workers ss workers' shere,

On the 3pd June 1985 el Caleutts, the union lsbour
ssoretary, Mee Ohatasger seid Lhet "The Union Govepnment L4
considering the introduction of leglisistion to make ladoue
perticipstion in sansgement sbligstory for the private m."“

Working force now~s~days hss bacoss prominont fasctor
for any type of businass ontorprise spegially company. It is
worth sentioning hore the visws of the twe nambers of thwe High
Povered Expert Cosaltise on Companies snd MRTP Acts subeitied
on 23th August, 1978, Shel R.D. Gattenl, Member of srilssent
(Retired Judge of Rsjssthen High Court) and Shek K.7s Teipathi,
tabour lesder (formse Minister of Asssm) who gave soparete notes
on the seld report. Mg, Catbani in his sepapste peport msld »
"3t is presumed thwt Lhe esplitel of an industeisliist i Uwe
only Pactor responsible for Lhe grovih of oconomy. Suffisce,
it Lo say thet capital, noweswdays In Lhis counbey as well,
has lost its laportence vhich it hes s few decades age. Aleons
industrislist with any ssaunt of cepitsl can do nolhing if he
has no co-gparetion of the vorking slasa. As & matier of fact,
proper funclioning of a factapy novea~days dspends kesgely

- e o s

31, Inforsstion Lo nensmen by the Union Searstary,
Mre. Shaltnogar on the 3pd June, 1988 st Calcutls,



163

upon ths lsbour force snd the vorking clesss. iorsover vith the
changs of tha valuss of Iife, Lhe soclely will pay more and mors
ragard Lo the cult of body of labour and will detgasct iks etten~

Lion feonm may.u

Mee KoPo Treipathl, while supporting the Sachee Comalttes’s
thought on suggasting vorkees' pesticipation in cospany asnage~
ment states that "the sis of the woskers' participetion As to
saddls them wilh the presponsibility of higher productivity sad
apofit and loss. This pasponaibility will bDe balier discharged
by workers once they sre in the Soapd. So ths representation
should be adequate Lo make thes raspansitie and not sysbolic.

I1f At i symbolic, it will aiss the wrmm.“n

We ape also of the gpinlon thal as in Eyropsan countrlies,
provision should be made so that workers' of a cospany cen slect
ane third of the aseambegs of domrd in which they ape working fpon
' soong Lhemsslves.

We can quots with profit the Lheory of Lthe feamous Lhinkers
in this respect from article by Mex S.t. clarson = the 'Managsment
is the davelopment of the Psopla’ « "The intesust of both soclety
and business vill bast be sepved by deveoling substantially
incressed stiention and efforts Lo the development of hueoen

potential "

324 Gattan) R,0. = sepagats note in Lhe report of Lhe High
Fovegsd Cxpert Comsities on y snd MATFP Acta, under
%GMMN;: af Justice Rajinder Secher, Auguel 29,

i m.

33. Telpethly K P, =~ lbid, Pe297,
M., Goldeben iliwadited s The Asepicen Susiness Carporation

New PFapupsctive on Frofitl and | o0 Hegbet . Mopbon &
Ge Neal Rylend, The M1T Press m Massachnetis and
London, tngland 2nd Peinting, 1972 »
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Mpe Runsis Likesk goss anvard by seying in hias seticle
"the Human Degenisation « 1ts sensgement and value (Mew Yoek,
- 19567) =1y All the octivities of any onterpriss see initlated
snd doterained by the person vho make up that institutions.
Pisnta, offices, computsrs, sutossted agulipment, and all e
thet & aodern fien vsss ape unproductive sacepl for husasn
affort and diraction,">®

Clagkson Max B.0. says thal .. "the sssentisl nsture of
aen ia elthse good or, ol lesst, not bed; snd Lhat asn possenses
a basic, slnost blologienl chapscteristic the need Lo grow,
develop and resch Ats potentisl. TYherefore it is nseded for
developing psopls snd sllowing thea Lo snprass Lhamselves.
~very saployes sust have an aopportunity Lo loasn as auch os he
con sske a mexious contpribulion in his preseni job and aspirce
to highes levsls of eesponsibiiity."

The managsasnl sust now ascept that the workers' pglace
on Lthe boerd of directors snd Lhis lssuwe can no longer be svelded,
The fact is voll ssteblishad all over the wopld that the vorkess'
participstion in asnagesont will result in smookh wopking of
- company and genagete a mors cordisl celation, vorkees' majos
part of the 1ife and welfaro is sssocistsd vith the valfars on
the coapany as they are not likely Lo resert Lo Lirresponsible
bahsviour which aasy demage the company and inevitebly theis own
Antopest and future. "1If the besrd consisting of the shase
holder’s representatives can be expected to ast vith restesint
and not Lo haen the intopast of the company even though the

- A A ——

35. Ope@itey apticla by Likesk "The Human O:mluuan - it's
end valus, Nev Yopk 1967, Pei,
as, ibide, apticle by Clarkson Max .« Menagement is the
development of people, M=248 end P=2439,
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interest of Lhe sharehaldee aay be vary ssall, mo for as Lhe
volfars ia concesned, Lhers As every rsesun to hold snd expect
that the wopker = repressntative whose ssjor pert of 1ifs and
velfsrs is intiastely conserned wilth the dovslepaent and vele
feres of Lhe coapsny will nat sct in any ssnner «umnux to
the interest of the company, 31

For workers' participstion in capitsl ve sen suggest
saployces’ stock ownasship plen (EB0P) ss presgllced in the U.S.A,
Comupaniss, DBssically, an (40P works An this vay, s Corporstion
sasking Lo reles sash, sstabllsiws an smployes Leust, The Lrust
bosrpowe aoney Trom s bank and buys stock in the company, The
company invasts the monsy In the new plant or equipsent or
services snd in Lime, genarstss snough profit Lo pay bosk the
laan, The saplayaosn get Lhe shechk fres vhan Lhey reties and
Lthe company i» silowed Lo doduct both the princlipsl end integost
form Lts texsble incoms. >

The abave systsa can be introducad in India In revised
fron, so Lhat during tenure of saployment vorkers can gat the
benafit of ownarship including eioht of voting es sharsholders.

et

In this respagt 1t As integesiing to note hegs the naws
publishad An The Economic Times, Cslcwbia on the 11¢h July, 1885
which stetos that (on 10th July 1985, Naw Delhi) the Unjon
Govagnaant has declded to make i obligataey for Lhe privels

- - L —— -

3. mm Justice fwm “Acu:l.: Corperate Lavs s Effect
e An Chablered Secrsts
Vel, X1 Jmu-y 1981 P=34, tid

38, Palusack Jehn L. Will the poarporation wirvive? Resl on

iiad inc. A Prantiges ~ Matl Compan
g“:tm. n?rglnla ﬁm 10th E£dn, P=147, ye
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corporate gector to provide for » ainisun of five pap centd
shar:holding in favour of vorkers and staff in Lhe ceme of sil
nev cepital issues, Sealdes LL has declded Lo Antroduca anclhee
speaiel class of sslery ssvings llnked convertlble mmm
issus for the smplayses in Lhe privais gorparsts socleop, vhepe
they wvould hmve the oplion to buy the same st o predetarsined
felr price foreuls of ot B0 per cent of Lhe svarage prevailing
price of Lhe sharss in Lhe stock saphet.

The Govepnment 1s also consldering o nev schems vhersby
the financisl institutlons, vhile off~halding shares in bulk
vould sarmark 3 cortaln papcontoge for off~holding in favour of
vocrkers end staff, The scheme is still Lo be discuesed with Lhe
roapectiva agongios,.

_ Anouncing these decisions hera toeday (Naw Dalhl, July
10, 1985), the finsnce alnlster, Mpa VePa Singh, told the mest~

ing of Lhe parilssentary consultative coamitiee atbteched Lo

those ministery that Lthese schemss would be inteodused shoetly

as part of Lhe Govesnment's comsitasnt Lo eneupe vorksrs' pertde

cipation in asnagesent, The alnistep had lndiceted sone neasupes

Lo this effsct in the budgst speech.

In Liw cams of convertible debontures, thw cenvepsion
will take plece sfter & perlod of Five yossrs snd the locking
period would be Tor anolhap Lhres years, after which only the
vackers veuld bs sbie Lo off=losd the shares An tiw merket 3if
they so u-mc.’s Thass schemes heve baen forsslly sweounced
by the finance ainister 1n Parllement on August lst, 1385,%0

- i ——

ag. The Coonoalc Tises, Calocutts, July 10, 19835,
404 1bid. Calcults, Auguet 1. 1985,
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3.12

i

stisias

All tha schemas so fa¢ made by Lhe Covernment leave no
sns An eny doubt about Lhe Govepnment's initistive and intscest
An this matter, Uut Lhat, one Lip constralnnd Lo sey, has not
halpud in making AL much of success. Al the stets lsdoup
ninistars’ confepence in Mey 1385, sn offigisl reviey concludes
that the schemu haw s far vorked setisfactoeily in only » fay
undertakinge like Bharet Hoavy £lectricals Lid., Cement Cospope~
tion of Indis Ltd., and the four integested stesl plents, spesh~
ing of the situstion in the National Textile Corparstion which
comes undapr ths chargs of his sinisiey Mp. Chandrossiher Singh
mentionsd thel the schese hos been pul into effect in 44 of »
total of 125 mille run by Lhe undertaking. Oy the snd of thia
ysar 1985 sboul 80 popr cent of tha sills spe Llikely g bs
coversd, statlistically, this does not reed Loo bed, sithough
Mp. tingh, Unlen tiinistapr of stats for tsatile has notl expresssd
his dissstisfaction sboul Ats success.

3.13

Ag the constitution of 1lndia promises Lo previds socle~
listic pattasn of mocialy end saks Indla & welfape stste, sconomic
dovaelopment of Lhas countey is upgently needed by sdepting new
patiagn Ain ssnagement in sconomic fisld, spessially in serporete
fora of orgenisatian, Public seator in India has sirsady sede
provision for workers' perticipstion in Lhelr managsment strusturse.
In privets segtor enterprises slso provision sust be sede in this
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regagde Ths technique of Lwo=tiss system of board ss practissd
in Gesmany should he intpodused hure st lesst on axperisontal
basis. ECconomlc benefil is not sufficient, with it, belonging~
ness and pover of aanagasent are sssentlisl to utilise the facully,
skill and sxgerionce of the vaorkersa for producilon pupposes.

The worksrs say be glven opportumiily to provide capital (which
hegs beon snnouncad in the parlisment vepy recontly by Lhe finance
sinister Mp, Bisvensth Ppatsp Singh) by puschasing s deflnits
portion of sharss on prierity bosis, so that Lthey will bascoms
sharsholders and bascause of Lhelr prosisily in the ssss industey
ey slest dissclors of Lhels own chelce.

Refepsnce say bes mnsde hare the thaughtful Aneggursl
address given by the then Ppims Hinlstep Mes. indipe Gandhl
at ths convenbion of intarnstional ssainsr of coordinstion of
Laboupr Fogee in stats ownod snterselisen, at New Delbl on Appil 4,
1964, whare she stetsd "Coropdinestion secsng Lhe satisfisd vorkess,
efficient yislding result, Its introducilon would leasd Lo pros-
perity in praduction and sahsncessnl of profil. Wﬂl; of
co-opdination is dependent on the fact that the vorking fopce
is realised their full power ss husan being™*!

wWhils insugurating the sesaling of the Cantpel Goard of
Workars Edugetion and the All Indie Urganisetion of Ceployess;
Me. Voorandes Patll, sinister for Labeur Union Govesnmenl, on
July 27, 1964 st New Delhl, called upon Lhe ssployses to lay
groestey uu-us on workeps eduuum oo Lthet Lhey amwlid partisipats

49, W: lecturs given by uu then Prise mutn of
&Al eqmum intar~
m m pagticipetion in
ssnsyesent of public ssstioe nhmuu beld at Delhl
on Apeil &, 1504,
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in the developmont progress. Wilh growing smphssis on wvophars'
participation in asnsgament, Lhe educstion vould help thes to
participate in the nanagesant procass aﬂ'wuulr-‘z

In the sditorial coluen of Lhe Economic Timems, Calcutta,
18,7,1985 1L had boen stated that 'the comcept of participetive
management, 1ike Lhat other squally bigh=fiying ides of profit-
shaging, ressing alien Lo industelial culturs as AL has ovolved
in Indie and most othes g0 called fres would countries. The
faet 1o thal such e schaas can succesd only vhen s ainisus level
of undepstonding snd sdjustaont elrsady exists between msnugeaent
end Unien, Such understanding has Lo precsds, not follow, the

intraduction of this scheme in rm?mac;]emant1.43

ut 1t gan be safely segued why shauld nol we intpoduse
the system which proved successful 1n ssvagal westesn countriss.
If 1t 1s not ismedistely considersd, then wa shall svold indrecily
thw principle laid down An the chaples of Ulrective Principles t
of State Policy of ocur constitution, Though in the sbove asntioned
editorlal coamenta, it vas statsd that siniaus understanding
betwesn ths workers snd mansgemsenti is progedent (o the intpoduc-
tion of Lhis suhome, there are sany whe mey justify their argu~
mants by ssying that pssticipstion in sanagonent sin bring in
industerisl peees, good ealotion and understanding betvesn Lhe
vorkers snd ssnsgenent. We support the secemsendstions sade by
sschep Comaliton in Lhis respest. Subl our visw is that 1/3 of

42, Spsegh dellveped by Lhe sinisier for labhour Mo, Vespandee
Patil st Lhe mesting of Lie doard of vorkers
Edusation end ALl Indie m of sconsultation,

helg et New Oslhi on July 27, 1984

43, Egitorinl column, Thw zm. Tlnn.. Calcutts,
July 18, 1988,



170

the strongth of the bosed should be vorkers' reprasentatives.
For participetion in aspital ve suggest Gevernmeni's propossl
of 5% sharsholding by Lhe wvorksrs.etsc. should be worksd aut
along with £S0P Schame,

However, it cen he sald that in the nev fore of Lop
asnsgenent structurs of blg coapeniss with a viev Lo providing
s bullt~inesechanisx of control over concsntrstion of sconesie
powse and for msking Lha cospanies Lo be sors socislly sccounte
able, worksrs' participetion in sansgsasnt is lnsvitoble. e
firmly balieve thet in fulupe msnagessent stpucture, this scheme
is bound to get momsntum,

Now=s=~days large entarprisss in vhich Lthe sgglomeration
of cspital snd vaorkers hes rosched such 8 high degres Lhat the
anterprine is congldered Lo he nat only as an sconoalde, but
also a soclo-politicsl institutions, One of Lhe laportant
Angradienta of Lthes company, the vasking force, nove-a-days placed
thele argumenie for thele sctive perticipstion in company mensge~
sk,

Like Lhe intersst of capitsl the intepests of the workers
in the enterprise are very such mare vital for the entagprise
hos et one and the sane time two ieportent festures s At is #n
sconoaic unit, in vhich they sapn Lhelir incoms, it 'ls & socisl
unit, in which sach ons, ss an individusl, bul slso as & sswber
of & soclal group, oust apsopt his own individueilty., In conge-
quencts, Lhalir intarsst in the onterprise are many and varisty,
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So far Lhelr sgononiz intsrests are concernad « securily of

employssnt, sacunt of sapnings and just and squitabls detap~
minastions of eapning ars Asportent, Fpos Lhs point view of

functional end contpol struchuse in leprge enterprisss, their
involvesent in ssnagemcnt aprs needed Lo be pagognised.
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3.4  FPrassnb position ¢

Peshaps Lim grestast problen that has boen fagad by Uhe
Govesnment st pressnt 1s the aickness of industries and ulti-
mately csuaing fallures of Companies, throving sut buge rinber
of ssploysss oul of saployment and total lems of the eapitsl
suployesd thereon.

In & T.V. telk Mp, Vishwsnsth Pratap Singh, Unlon Finance
Minlstar statad that in India there wepe 66,000 sick Andustries,
asgcopding to the survey of Resapve Hank of India, in the list of
sick private sector companies in the yese 1983, According to
thet survey only ten par cant of thase can bs revived. He slse
contsnded that broadly thare were two csusas of industrisl slchk~
nass ~ external and lnurﬁal. The extemnal couses alght be due
to chanas of polley of the Government or ag Lhey hed not been
modarnised and Lhele esquipaant became shsoluts, As o resulti,
Lhelr produclivity wes out of the line with intameationsl levels.
Aggording Lo ths survay of Regservs Benk of Indis, 00% of tha
industeial sicknass ves dus Lo intemal csuses such as defalge~
tion of money, fraud on the part of Lha asnagensnt snd ineffliciency
af the sanagssent.. Thoss who sre in ths sensgeasnt hold st best
20% of Lhe staske, As a romedial ssasures ha suggested Lthet
those who vere responsible for coausing sicinegs in the industey
vould be blagklisted snd they would not be considesred in the



futuse for grenting sny assistancs by Govepnment sponsuopsd

finencial institutions.??

i1f vae look st the higtory of tLhe industpial revelution
of India, At givas Lhe syidence that although Lhe numsber of
Joint=glock compenios incrossed stosdlly sinecs ths beginning
of the prasont century, bstwesn 1521 and 1835, Lhe psid=up
capitol did not sogistes such of sn Aacrosse. This was due Lo
the Tagt thet during thie pepriod Lhere oscurred 8 vapry lapge
nuaber of cospany~fallures, with the pamull thot Lhe Indisn
investor, habityelly shy, bogame shyer sidll, Ouring the
period 194‘8-55. thare wss 8 nel loes of A8.2.4 crorae of cepitsl
par snnua (Re.9 crores = Ap.Ge8 crores) 45

Or. Nabagapsl Uss ststed Lthet "To put it blumtly, in
Indis depraved business moralily poerbeps sccount far Lhe largest
nusber of compeny falluces, Ths old company lav (Agt of 1813)
left scvapal loophales for uncrupmilous promotars, and the shage-
holdors had no protection against theie actions unlese thess
vere found Lo be within the orbit of criminal dresch of trust,"$®

Another causs of Industelel sicinsas resulting An fallures
of companies may be due Lo lisitation of 5% of Lhe application
monsy as ainisus subaceliption with which At was isposible to
sest the prolisinery sxpengey to start Lhe company, Compenies
Asending Agt of 1036 inkeoduned 8 nuwber of sefuaguards Lo desl
with sugheoos and Prausulent cospenies. Untll 1838, sparl from

44, TeVe talk stetement (speclial prograans on budget, Delhi)
* by Mg, V,P, Singh, Union Finsngs Ministes, Merch 23, 1385,

45, Oss Op. Nobagopal : Industerisl Entsrprise in Ingdia,
Jsient Longaan, dosbay, Cslcults,; ond Edn, 1986, P-137,

48, Upe.tit, - 138,
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the opdinery remsdlos sveilable under the Indien Criesinsl Lav,
thers uwss reslly no proviston fop the investigation and deleg~
tion of frauds prectissd by some of the cospenles. Under Lhe
Amanding Agt, 1835, the lagistror of Jolnteitock Companiss hee
bean suthorised to instituts the lavastigalion of ceses of
fraud and ony officer or dirsctor of the company convicied as
& guilty could not be pormltted to taks paet in Lhe asnsgesent
dicectly or Andirectly for s peplod of five yesrs. Thess safe~
guspds, 8s ve witnesssd had nol checkad frsudulent sclivities
of Ltha mesnagssent. Although seversl ppovisions have been sade
undes the pressnt Gompsnies Act, 1956 specisily far the protsce
tion of the public intepast and intepast aof Lhe shapeholders
thes procedurs for launching prosscutlons or resorting to other
asffectiva asthods heve been conslidersbly siaplified, Lha slek-
nass Lo compsniesa still sxists snd creales enorecus problses Lo
the sconomy of the counlry.

3.18

The Industeial ravolution in this country hes beon
incomplete and unesven in disteidution, resuliing in concentpa~
tion of high dageree of succass and prospepity In soms sreas snd
sontinual, sseningly perpetusl backvardness in ethess. This
sounley s posr, iis finenciel ressurdces sre lisited snd saient
of unomployaent 1s & setter of concoen, Ths renks of Lhe pour
and jobless Ls getting swollene Expsnsion of delh industey and
anploysent is s vital need bul the rsquisites capitasl Lis leacking,
The provision of saployment pop husan bolng §s now highly capital
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intensive, but the countpy is not in 8 position to provide
adequata finances for this purpose, ner for giving unsaployment
benefits. The nusher of jobless papsons specially educsted
unsaploynant hes bescoms s hurning preblen of Loday. indep
thess ciraumstances, probles of sickness in ingusiry has added
nngd intensifisd the dimension of the probles,

in Indla an Antansive study hed bsen sade by Mp., Khad-
valls bassd on nine complex industrisl orgenigstions, Mp,
Khandewnils in his snelyale stiributss industeial slchness of
lsrge coaplex organisations to the buseaucratic steuclupe, lov
aorele, slienation, spathy, confligt,; buck passing, resistencs
to lnnovation, lack of collsboration ap efficiency, poor sdepte~
tion to chenging situstions disonsitivily towseds cusiomers,
ele. Accopding to hia, while s unavaldable sxternal envigon=~
aent asy be 8 proceplative factor for dissslop, Ats cfhét. sy
be grestly segnifisd by the probleas csused by o complex sleuc~
Lurs of growth. In dHestsen opld, sicknese hes aleo bean alipli-
buted to tha lover price lovel, eecassion, lsbour md rew
aatariel problome sta. The study concenirsted on large organige-
tions and epprehanded that the causes of sickness differsd feon
cauntey Lo countey and from industey Lo industey. Accopding (o
this study An India Lheps ape aboul 81,000 slok units in the
large, ssdium snd sesllescale ssctoes with a totsl cubstanding
bank oradit of Re.3,100 crores.

In the yeap 1985 a sisilor study in this satisr hes been
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orgenised jointly by Mp, K.5. 8hat, R.K, Mighra and 1,G, Hedge
meinly based on Lhe asnsgerlal point of view. They fuen)shed
the follewing findingas

1) The sicknsas In Sndusteiss has been on the steady growth
over the last seven yeses. Gy the end of Juns, 1578
thare ware sbout 289 large ond sadium~scsls Aindusteisl
unit classiflied as pick with sn ocutastanding bank scpedit
to Ltha tune of Re.353 erores. Sisllaerly mll*mie_
units nushering 20,326 vere sick during the sess perlod
vith en mount of oubplending bank eéredit of thw order
of Ree23% cpopos. On may 3, 1985 Lhe nusber of large
end agdlua~ssele sick unite had shot up to 1747 with en
ampunt of outstanding bank aredit Lo Lhe Lune of Ra,2,352
acropus. The nusbep of ssellescale sick units snd the
amount of benk gredit lacked up in sasll-uscale unita
vere 13,78, 383 and Re. 120,98 groses, respectively, on the
sang date,

2) Uwvar tuo~thisds of Lhe large ond madium scale sick units
in Juns, 1383 vers only from enginsering snd slecteicais,
suger, lron ond steel ang Lextile ssctors.

3) Stats~wise disteibution of large snd medium scele sick
units shovs that wWast Sengal hes Lhe maximm of sichk
units 108 with smount of cutstanding bank credit Rs.423,94
crores folloved by Hehapaghtea 32 with amount of outslend~
ing bank credit af 405,48 crores.
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The sheve rassarchars tosk s snpll semple of 235 Lype

of mediun snd seall seale industiplies, heving 58 industries
units in sndhea FPradesh, and showed factors responsible for
sicinsas sa fellove ¢

1)

2)

3)
4)

8)
8)
7

Inproper projeci pleoning snd sensgesent csused sick
of 12 industrlen 1.0, 22%.

Incefficiont operstion coumd sick of 12 Andusiries
Le0e E2%a

Financial problews caused sich of 9 industriss L.e. 18%,

Defective Corporale Mwnsgeaant caused sick of 8 indus~
trios Leg. 4%,

External feclors coaused sick of T Andusteies 3,0, 133,
Peoblens of technolegy csumed of 8 industisles 1.0, 115,
Labour probleas caused sick of | Andustey 1.8 2%.

According Lo them sclors ressonsibles for industrial

sicknass sro bpoadly grouped ap follses ’

1)
2)

3)
4)
8)

Frosstses snd sanagenent,

Develomment Anstitutlionsg (including finsneial wnd
infrastsusture inshititions).

Govepnaent sgenclies,

Parsunnsl of the compeny, and lastly
Competitors, suppllars and consusors,
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317 GCousan of slohneas ¢

Expsrts on this astier listed ocul thisty~fivs different
ceuses to explain this dissal phemomenon. Thase asn be groupsd
under four sain heads -~ managerisl, operetionel finsnglal end
environmentel. Ths fect is Lhat ths sicknass 1a the cunulative
effect of mvseal gomplex factors. The Governseni of ladis
finds teslf seddlod vith thoussnds of siling ontarprisss, aost
of thes spparsntly bayond mupvivel, st any pots.

Though aisssnsgessnt or sven lank of sufficient contsel
is aefinitely ene of Lhe ssasons for sickness of industey} but
Gavapnaont hus Lakon vepy alaplistic viev in the |l st dudget by
putiing all blese on the promotsr-ssnsgassent for sichness of
unils. Varlious sxamples asy bs sightaed Lo shov Lhat At is et
dus Lo sisssnagesent dut the Govesnmental Pallcy causes sickness.
In the oid T0's almost all mini~stes)l plants clused down due
to insufficient exelse ralisf previocusly gesnbed to these planks
in comparison to msin~gtoael plants. Suger industey faces Light
control on anjor produtiion. Uncertasin sugar cene prices with
continuous dessnd from Papecrs snd Stats Govepnments' declsion
to Aincersbas cene prices end dis~eallowvancs by the Cantpal Govern~
sent of this in calculstion of suger price, sre soms of the causse
for sicinses in Sugar Industiries. For sisest thess ducedes,
conont industey in Indla suffored heevily with steict contpol
and unresunsestive prices. It 1s only now Lhet duel peicing
policy has halped Lthis industpys The sutomobils snd tvo~vhesley
industry ves also under price conteel for simest Lwo decades snd
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suffared heavily, Sudden changes of Govepnment pollcy or con-
trals hove sffsctsd companies liks pepse industey with tao con-
teolled prices, snginseping industey depending on policy of
Amporie, sustor dullies atc. and pecently elssironies Lndustey
with sudden llhesnlisation of imports. Similer is the cam
with extreme pover culs. Apart from Governsent fisnsl pollcies
the labeur policy hes alao played hevec specielly An lebour
Antonsive industries like tantiles, onglnoering, etc. The
wage Gossd has ingressed vages and perquisites on Lhe basia of
consumpiion nogas bul disregarded simultaneous proguctivily
nopns Lo assintaln heslibh of industey. Continuous inflstion,
Ancreased 0A and pepks have sads lshour cost vepy high causing
loss Lo the industry.

Even Gevarnment has gaen that in revival of Glek Andus~
tries, retionallgation of vorkers' steength becomes sbsolutsly
espentisl, Hence, lsbour lesws should be so chenged Lhwi no
industeial dispute should be sllovad to be ralsed by vorkers.

Me RNy Sen has stated thet "Many of the companies
bscone sick becsuss of mlsvmansgeasnt ot Lhs Ltop, end labour
Lrouble at the boltom, and the nonesxscutive amms ars in
the helpless position of lookers = on, Ll

The asployses, perticularly in lewer grade, want the
sick compmniss Lo be nationalised BDecsuss Lhet would sirengilhen
thebe position further by impeoving thelr Lerms of service and

- airii -, R

41, San RaN, Astisle A Feu hn sf Sisk Industielies and
tatios ord Ovmetsairec m'b 5. Beke, New
Delhis 1ate Cony 1883, TPegas. ¥ SeTee
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roducing thelr responaibliliitiess It is iopossidle for reduotion
of stsff as the lav end atliludge of Lhe Government esre such
that no body cen touch unlonised saploysss. Tho probles is wo
gtave Lthat no insursnca coampsny in Lhe world will bs prepesred
to give cover coaparsble Lo Lhe terms of sapvics guarantes in
India by Ats law and its laplewenistion Lhereof.

M. RalNe Son in of the oplnion Lhat when g company goes
sick the sharshalders, tha creditars and the caplayses ohoubd
make sons seceifies Lo hring Lhe company Anto 2 healihy condli=
tion, A Lwaniy five per coni cul in weges wauld sske Lhres
fourth of Lhe sick compeniss visble slmost Lemedlately, He slso
stotes Lhat unlass the whole sttltude of Lhe Government, Lhe
unions and Lthe asnsjsment undorgoes a Lhopough change, ns sitaspt
to stop sicknase cen be of avy svail. He recoomended a centesl
cell should bs arsated for collssting infoemstlon, disgnosing
the digcsss of sichness snd Lhis onll say be stiasched to the
Ministey of Industrial Dsvelopwent, The banks, £.S5.1.9P.F,
Depaptasent can meelt the disease st on initisl stege snd infora
this cell., Once an unil is roperted Lo be alick lamediats nes~
sures should bo prescribed and isplosanted. Ay delay vill aske
the probles sare difficult.d®

Sems of Lhe suggestions sendersd by Mp. RN, Sen are
commondsble no deubt, but it is Aeprecticel Ldes that swployses
would sgres Lo reduce theie wagss. 7o saks change of the sttitude
of the Gevermeni, Union snd asnsgesent, vithout the chenging
tha strvotues of sanagement., vill he an ulople Ldes,

48, Opesibs PP 2R3»204
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Mee MR, Rathnan in his srticle 'sickness in industries,
How Lo avold At' stated thet inflstion enhencing the cest for
concval of mechinss is the osuse hehind sicknese of industries,
Depreciation st 8 higher rats on infisitionapy method of sccount~
ing cen solve the probles by sitigeting the problems of fund to
s cansidsesble extent,’® A coaplately recciented and stresslined
policy 1s obviously eslled for Lo ensurs peconsipuction of Indian
Industring Lo s watisfactosy degres o as to prevant relepsed
into seediings. It is suggested Lhat seally sick ones beyend
repsirs should bs Lldantified snd slloved Lo die or close dowmn
vithout sscond thought. Thels conlinuances s an avaldebls
finansial steain, Only thoes which con be revived with proper
assistonce in various Topms sivuld be saved, From the inillsl
stage, srpangenent should be ssde so Lhet peivels Andustcies
should rely sore or thalp own rescurces for finsncing its peojecta.
Regerding causes and soiution Lo Lhe probleas of aickrness, Rath~
nan has discusesd the subjact only fros the point of viev of
Cast Accounting. Thers say be some truth in AL, butl thers are
meny causes of sicknons, Solutions suggested by Rabinos scoords
ingly ope part of the whole picturs,

The above dissussion rovssls Lhat diffsgont parsons shov
different causes for sickness and suggest mesouros fee ite
ersdlestion. Sut e fully sppresiste the folleving statesent
by CeWe Gapstenbarg, a famous writer on buasiness ammsgoasnt,
Acoording,to him Lthe causes of Jolnt~Stosk Cospeny sigknsas sng

Ay el

49, mta:-:‘rg.v. I:'t:::tl’;t::.m” Vm lnrmlnt;?ush o
.&.'un'h S VOle10s Nact, Jume 1000, feom the leimias apnu's
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conssquent fallures san de browdly divided inte two clesses @
s) thoss opersting ferm outside and
b) those opegsting fors inglde.

To the foprner class bolong mich caumss ss competitlion,

- ghenge in the demand for products of Lha company, oparation

of ths business cysis ond noreal commitiss. In Lhe lstier
class 1is sich causes es srchalc astheds of produstion, slowness
of coilections, unwiss disbributlion of cesh dividends, incompe~
tent soles srganissilion, high opepsting sxpenses, ovepr~saplisli~
sation, sxcsssive flosking debls, fallurs Lo sake adeguete
provision for depraciation and frewd. According to Lhe same
weiter all thege cousss sre ultisstely due to 'incompstones’.
Inside caupes sre, of course, obvicuwly signs of 'incompetence’,
but aven cutside csusss msy be sald Lo be dus Lo 'incompetence’,
bescauss, with good asnagessnt, the evil effects of sast of

Lhone causes can be madified sven Lif Lhe causes Ltheammelves can-
%0

not he humsnly svelded.

3.18

The Industeisl Reconstguction Carposation of Indis (IRCI)
set up by the Centeal Govasnmant ssely in Lhe 1970's end duly
registapad undar the indlian Coapeniss Agt, was sxpested Lo
reduce the sickness by 8 notabls degres, bul ils sfforis havs
boen only partislly suscessful, The Copporstion provided assis~
Ltancs Lo 242 Andustrial units, the largast nusbep baing in rest
Bangel - 128, The losns given by it to 180 units vere outstend~
ing st Lhe end of March, 1984, The Unlon Finence Minisker

- i i " - -

$0 Garstenberg Covey Finangial Gegenlisslion and Mensgeasnt
*  New Yeok, 'n'-dund by Oas Or. Nabagopal ¢ Industelel
Entorprise tn ndls, Orient Longmans, 2ng Edv, 1958, P=137.
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recantly conlesdiclted Lhe generel tepression that the Corposa-
tion had fasiled to funstion sstisfactosily. to clolsed Lhwt
sbout T0% of the entzeprises sssistsd by the Corporation hag
either been pevived or ware showing signs of recovary. But,
out of officlal sstisels of 58,000 sick units 272 L.0, only 4
por cant gob sssistanes from 1.R.C.le conssquantily 99.8 pep
cent are reneining as siok, AL present Lhe problen wesss Lo
bs Arremadisble unless the sduinistestion’s pallcy and corpec=
tional davicee ars completely recpionted.

3218

Mp, Vof. Singh Unlon Fiasnce tilnister shnounced in his
budget speoch on 15Lh Mapeh, 1985 thatl a Dowed is Lo be soi
up Tor the Tinancial snd industeriasl reconstruction of sick
unitse.

In order Lo facilitate the process of teessting Lhe sigk,
Papliament psascd s 3111 dusing Lis monsoon ssssion (19858) to
convart the Reconstruction Corporstion intc & stastulory body
with wider povers, the new nass being the Industerial Resconstpug~
tion Bank of Indie (IRGI)e Ths Sank, which will taks ovey the
funotions of ths Reconstruction Corporstion, is sapectesd Lo
axpand Lhon g exsrcise widep authority and jurisdiction. The
ains of sush bank ape 1

&) to ovarcoms, through the cenvarsion of the IACI fato
the IRGI, the Anheront difficultiss whish wers being fsced
by ths Corpapation duping Lhe 12 yeers of its snlistencs.
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Thess difficulties had hindessd its sffarts to sshedili~
tats and ssconstruct the counteliss siling industeisl
antorprises;

b) Lo function as Lhe principsl credit snd recunstprustion
agency for industelal revival snd cowardinetls the werk
of sther institutions sngeged in industrial revival snd
sesurrestion)

e) to sasist snd presots industrizl develepwent snd
sohablilitation of industyisl units by providing ep pro-
curing assistangs ond opagating scheses snd elmo by
granting losns snd sdvencas.

The bank will heve pover Lo take over sansgesent of
assisted sick Madusteisl units, laase thea out os sell them as
punning concsrns or prepere shasass for roconstruction by ssaling
down the lisbllijtiss with the approvel of the Gavernment, The
nav bank vill complement the sgtivities of the Industeisl Develep~
asat Denk of lndia. '

" Mpe Ve DARiL, Chalpssn IRSI swvounpsed thet "Ths Iadusteisl
Raconstrustion Sank of iadls (IRB1) As shoetly gelng Lo snnounce
o packsge of guidelines for finenglisl institutions snd banks to
rovive sick units,5! Me suid tnis paokegs vould comprise veriews
kinds of relisf and consassions for reviving unite. The IRBI,
aftar discussion with the Resspve Senk of India hed foreulated »
'acdun oparandl’ Lo Llsckle Lhe rovivel of ssversl slek wnits on
a prisrity Dasis, vhersby Lhe unils which wers in Pest bessalng

A AR MR

51, Mg. Vs Dinit, Chealsman, IAB] yhile sddressing Indien
Chasber of Commerce on 14,5,1088,
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sick would be tokon up figsh, while those vhich veps nol m0
badly offected vould be takan up eb » letar dsts, AL present,
Lhape are 453 lerge units wvhich spre sick, apert fron the homt
of mall end sediun units, The saount leckad up An those units
As o8 much as Re.3500/¢ creres.™® Mg, DIASL seld Lhe proposed
bosrd for the revivel of siok units (ap hus besn snnounced by
the Union Fiasnge Minlster) will slsplify sergags and saelgane-
tion of sick unite vilh healihy onne, Tiw iatention was to
aake liGi Lhe nodel Anstitution which would propose scheae,

for such sergers, which could then be isplesentad by the boerd.
Tha operation would siaplify Lhe procaduee snd the concerned
partice would not have Lo sun fros plllisr Lo post as in the
pastes e Dixit seld'fTinsnglel Ansbituotisons and banks ware,

by natups, not kosn on tushing svapr Lhe mmt of companies,'
"#g may carey out tompopsey holding on operstions, but vould
not like Lo toke-over Lho managrment porasnently.” > Ceitielaing
the sanagesent of unlts which wese alck for prelanged periods
oatending Lo 10 Lo 20 yzars, bs tammod LUhe M as ‘peo~
grausmed sicknoss’, vhathor Lhe unils weps held by tholy msensge~
senl An opder Lo resp shorl llved profit occossionally. Ia this
contest, ho sentioned Lhe Juts industey vhare Lhis phonosenon
was 8ost pronounced. He vondered why Lthess units did net geo
into liguldation instead of ressining sick for such long peglods.
He suggested Lhal such unite Should fin & Lins peried of five
to six ysars Lo eredicote losses. If At is not passible Lo
bresk=svan or show improvesents dy thet Llime, Lhey should go

S2 Statseent by ¥« Vo Dixit Chalpmen, IRi1 befere Indion
®  Chasber of Lommarce on 14.5.88 reparted in Live Coonemtc
Yines, Calcubls en Mey 15, 1083,

83 Ibid; Tho Economic Tisws, Celculis on HMey 135, 1368,
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in faor AMiquidation, he addud.

Hp, R,5s Lodhs Ppasident to the indian Chambeg of Lommerce
suggested Lhal Lhe propesed board for reviviag sick unils should
have roprasentetiven froa the countey's Lechnscrsts. Thepe
should be geglonal bospds to Lsckle specific problea in e
raglons concsrned and they shauld hsve full sendata. Referring
to the long deleys in echisving tuen spound An Lthe financlel
parforsance of sick cospening in India, he said offoris should
be initiated to schisve such turn around An less Llss a8 It done
An vestepn Countrles,

Mr, K.K. Somani in his article *sick industries' has
siggested thet banks end finencisl institutlions may plesy sn
importent prole to spsdicate sichnass of mmusﬁ‘ To pin
point Lha gesusss of sickness, grester pepponsibllities should
be put on the banis snd financlel institutlona through yeaply
roviav of the waorking of the units. By finding outl Lhe
deficienclies In connection with thoss uwnits, Senks snd Financlsel
Institutions should suggest suilable staps nacsssary Lo avold
sickness. In fact, best arcangesents would be Lo convart the
axisting institutionn into axpset tachnigsl bodics Vo study ths
ovarall wvorking of diffapant unila An sach industries end ta
sel up narms of cepitsl sxpenditurs ss vell ss weeking results
An utilising of diffsrent ispuls, otce Thay should sise keep »
votch on mepket situation of demend and supply. Excessive
capacity creation should bs evolded ss AL crestes fieres sonpee
tition end ultisstely ceuses sicknass. Shortege ef cepecity

54 Somanl KK, Artigls Sliek Indusiries Sehad
* wni‘-u.c-mumn.m. in the
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utilisation should slso bs avolded by taking reguiap steps for
eresting additionsl capesity. turplus, 4F sny, should bs
sxporied sven with subsidission 1ike in sugsr industries,

Actusl finencing of peojast fog Both ters lesn and warking
capital can then ba left to bDasnks who will sct on Lhe basis of
study raporks of the institution. Since banks are wery vidsely
disporaed, thess will help in greatar dispapsion of industriae
and svold unnessssary sunning sdout of Lhe sntrepronsurs. Only
one institution liks 1081 cennot finence very large industzies
with investasnt eaceeding, say, Rs.15 Lo 20 lekhs. Apsel Pron
it, promoteps, vhather big or smell business, fasge some spacisl
problems, Thesy sre requiped to teke high risks sven Lhaugh

thase are suppossd Lo be limitad in public snd grivets lisited
companian. Finenclal institutions snd banks while granting loen,
ingist on parsonsl guacantes by the prometses vith Lhesets of
calling them to Lhs courts for sll lossss oven if caused by
oulslde sgoncles like teade union lesders theough long drawn
steikes or By Governasntal agtion in chenge of policies. Some~
tinss, Lhey ace sequired to invest fros personsl fund during

the sicknens of exisbing compenies. Tharsfore, the proscters
wha are Lsking so sush gsiaks ars L0 be rellaved from Lhale day-to-
day smanisties by asitedle facilitiss sueh as pellisving tex on
dividend on the promotsr’s shase held pemmansntly, deduetien

of Incoma~=Tax undar section 80 s.6e Dutl steps 8o far Leken by
ths Governmant ars partly nasgative in fashion., It vill be batier
to sake it poalitive by slilowing intspecompsny assistance for siek
unites. Out Lhafes spe seny cbhstecles in Lhis rsgerd, in compeny
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l1su, by the procedurss of the financisl institullon,Govesnment
deparioont ss vall as to the Andspendent shapsholders of differ~
snt companies. For the oversll Antspesi, the rules have bewn
Libarsiised to allew tewnsfer of funds from s profiteble company
to » sick unil, Uns of Lthe wey 18 of courss asrgsr of siok unit
with profitshle ons. Unfortunsiely Cevesneent's intentlions
have not bsen fully sppracistsd by buresucrscy by vislus of
section T2A of the Income Tax Agl, 1961, The finsnce sinister
has recognissd Lhis ond proposed setiing up of a boapd. It will
be betlepr Af Lhe board Lasuss only guidelines from Lise Lo Lime
and allow the compenies Lo cerpy oubl serger ste. besed an sudii
certificate if thoss conditions sre met. Only thowe obespving
thase guidelinaa should be asked to apply to the hosed. Another
methad without morger would be that Government should sllov a
prafitable unit to teanslfer its surplus befopre belng taxsd, Lo
sick units for o Lesapoprapy periad, It should casry intosrest as
puld Lo finmnelal institutions so that the shareholdzes of Lhe
profit making companiss srs nol advepssly sffeated. My pensl
provision would net solve the problem. The probles oen be
solvad only if regulation sads by the Govi. is matarialised wvith
sincsre afforis.

3.20

We velcoms Lhe “gick Compenies G411 pleced in the parlie~
asnt by Lhe sinister of State for finance, Me. Jenapdan Poojery
on August 25, 18985, Ths bill askes s spesial provision to mecuss
tinely detsstion of sick snd petlentislly sich conpenies snd fop
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astiing up of » bosrd of exparts for speedy detesaination of
the preveniive, sseliorative, ronadial snd obthar nsamures.

The 031 was inteoduced In the Lok Sebha on Lhe Agust 28, 1965,
A sick Industrial Compeny has bemn defined ss an "Industielsl
Company. (being & cospeny registered for not less than soven
yosurs) vhioch has st Lhe end of any finencial yesr scoumulsied
losses squal to or sxcesding its satlire nst yorlh snd sles
suffored such loss=s in sech financial ysse Sfssadistely precead-
ing such financial yssr."

The 5111 sesks to set up 8 ‘bosed for industeisl and
financinl reconstpuction’ (with sxperis and sombars heving
status of a Judge of o High Coupt) and slso sn "sppsllets
suthority for indusizisl and financisl reconsiruciion” (the
chsirmsn will be of Lthe status of 8 jJudge of Lhe Suprees Court
snd meabere of 8 Judge of & High Courls)

The 811l provides fop roporting Lo Liw bosrd and helding
s general mesting of Lhe sharshalders of Lhe company Af the
acétmht.ud logsss of ths industrisl company ss sb Lhe snd of
any finengisl yese have pssulied In seoslen of 850 per cent or
sore of ils pask netl warth during Lhe Lemsdistaly precending
five finencial yeass: The fact of less will dave to bs pepepted
to the hoard within 60 deys from ths dete of the finellssiion
of the sudited sgcounts of the compeny for Lhe financiel yosr.

The board of diecsciors will, ot lesast 21 days befors tihe
data on which the mesting of ths company 8 sopert of such srosion
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snd the causes for such srosien, Osfsult in complylng with the
provision is sought to be sade punisimble with leprisonsent
uhich shall not be less Lhen G sonths but which say bs extendsd
to two yesrs and with fine,.

The new law will sskes it sandatory on Lhe part of Uwn
mensgenent Lo rsport sichness in Lime, The sensgoment will
haye Lo sesk & frash mandate from the sharsholders Af 50 per
cent of the nat wopeth of Lhe cospsny is sroded. If Lhe sospeny
continues to slide end 100 per cent of the ast warth is sroded
with cash losses for Lyvo congsgubtive ysaes it will lnviike the
intapvention af BIFR ehich wvill have the povers o ssck the
ssnagensnt and taks sll possible ssapures to keasp the wnit
going. BIFR will nol taks over sny Industerial unit, but will
heve povars Lo ssll and eerge alch unils. lHowever, ils essen~
tial function is Lo snmire Lhat the Industisisl units hkeap vork-
ings -For this, Lhe board can vork out financlisl packege.

Aae#rdtnq to our oplnion the prejected Act suffers froa
tvo defects = firmtly it is » long dravn process Lo come Lo Lhe
knovledge of the suthoriliss vhon ssasurers wvould be Ltsken snd
segondly Tinanclel cepabiliity of the Bosrd fer Andusirisl and
financial reconsievction would not be as sufficient as Vo pivita~
iise 8ll the sick Andusisies nusbaring “"sore Lhen 80,000 indup~
telsl units sad denkers stats in Lhewm vas Re.3885 creres am on
3tat Occonber, 1984 as reporled by Me. Asltabhe Ghaosh, Deputy
Governor Goneral Resarve Benk of Indis. "W slwo velowss the
measures of” sccountabllity concept An bSanking systes so Lhat Lhe
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Lasding banks con teke copprsstive meesures o5 soon as the
symplons of sickness sre noticed. This was indlcated by Mp,
Asitebhe Ghoghs Depuly Gevernep of Lhe Ressrve Denk, at 8
assting vith the Medeas Chesbers of Commerce end Industey on
the 11th day of July, 1988, Me. Ghosh seld Lthet it wes Lhe
banks which would first notice the synptens of sichnese?™®

We wholewhoartedly support this projest. As Lhere are
soveral bpanchas of banks dispepssd in the differont parte of
the countey, thsy can toke offective ssssures vith sufficimmt
fund capegity. Sut thers aust be banks representstives Lo
the board of cach and svery coapany whe as a ssobep of Liw
board vill be able to apprest Lhe sichkness in Lias by previding
fund and Ainfering advics st an sarly stege. By Laking reprsasn~
tative of the benk in Lha board, the compeny will bs benefittad
ss banks rapresentative will be intisatsly connestad vith Uw
affairs of the cospeny. The banka in thele o inlsrest of
asfoguarding Ltheir investaent in Lhoew units would be Loe peadly
to sxtend eehabilitailion spsistanse. Denk - sextended rehebili~
tative pechage Lo wnits sould De aupssd beck to heslth of the
sick compenies with in s ressonable tinms. If hovever, Lim banks
ware sshed 'for other semsons’ Lo sxtend the same concessions
to units beyond sedeapiion, Lhe aonilary mepifices they asids
vould have Lo bo protectiad.

To deel with the problans of siclmess in industriss alessdy

- e RN S

58, The Ecenonic Tises, Caleulis, July 12, 1988,
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suffaring frea dissases, ve, aleng with Mp, RN, Sen presgribe
ths folloving grecudual steps far Lhale semedies 1

FIRSTLY, visbility study is Lo be mesdes bDefors » company
is declared sick to snable it to get help from the Governsent
dissctly, or through IA31, or from any othep financisl insbibu~
tion, “Bafors sny long term sasistance \s senctionsd resedial
sessures aust be discussed and seitled so thel funds sanctioned
are not frittersd avay sceseding Lo the vhins of Lhe paople in
conteol, The real difficully Le el ne Lerelning e previded
by sny inshkitubion Lo prepaps a bady of expesis for delesalning
the remedial seamures for different sdek companies.””®

SECUNDLY, Dirsstors spe &0 bs Lemined snd peld proper
fe8s. |

THIROLY when & cospeny gess sick en siteapt should be
asde Lo go in for capitsl saduction and/op compasition wilh
sroditors,

FOURTHLY in every company, viglilange by the nen~snecutive
Oiresglors is 0 ausks In o sick company it is sven sore se.

FIFTHLY a lpaining departsent should be sst-up in Lhe
IRCI (now IRB1) to teein poopls speaislly in the art of sunalng
siek companies. The funcilon af » dissttor or Ranuger of ¢ siok
company asnnct be tekon ss lighlly by sppointing retisred Govesn~
sont of Plcers. IL is & wery,very difficuit Lask and has Lo be
spprosched as such. Some honest sriginel sntssprenawes end/ep
Direstors mey be tsken in nev boards I ia necsssery for IACI

-
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(now IR3L) op soms Governesnt Depastasnt to Leks Lhe pesponsie
bility of sppointing the monsgers for sick uniia fros ¢ pool

for sick unita, Ths post of Chelmmen (no sxssutive) snd msneging
diecector should be ssperetad,

SIXTHLY, the IRCI (now IRBL) or sny othee finsnsiasl
Anstitution loading menay to o sick unii naturally nosinetes
Diregtors Lo ropresent ALlmalf on the Sospds Thape Digeclors
should be gaquired Lo pesfore verious funclions including s

1) to aciivets Lhe msnagmsent of Lhe compeny,
11) Lo metivate the management Lo exsel peaper conltsol,

111) Lo moniter from intarnsl mansgenent lovel sil the
inforastion relavend for diagrosing the problems
standing in Lhe way of norsal vopking,

iv) to call for s sonthly perforaance paport st Lhe
Board lovel for svaluating of the verking, end

v} Lo help and gulde Lhe chisf execulive for ssiting
up proper orgwnisstion, financial planning andg
control systems.

The disectors should be sxesutive directoss, fres from
political interference, end baseless Coveroment preasurse.

SEVENTHLY, Stetutory Coepcrations with stetutory povers
under the IDR Act should be berought ints axistence Lo look sfter
the sick cospanies. They should be given pover to ssll the
unit fres froa sncumbrances, pover h pegait smslgation An
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specifisd situstions, grant indsanily, to offlicers in sulishle

In conclusion it ean be plesded for proper initisl selee~
Lion and recrullsent Lo the boseds; and thon Anflicl the leest
restriction in thaie asonsjement of onterprise affelips, Slok
conpanies cequire nuch fostse snd nisble adjustasnis to festors
suerounding them, Hosrds of weh cospanies oannol be hams-
teung by narrow, onsesided sng sovspl or overt pressure tactlics
froa any quorter sspecislly the vocal alnoritlies. Knowledge
from locel conditions will help to solve this busning problem,

3.22  Pacpsnenh salihisns ¢

We fiealy belleve thet gs Lhe asin couse of sigknsss of
industriss undar conpsny senagaeant is dus ta Lhe lncompetence
an the part of Lhe Lop managemant, Lhe svils of sicknese will
be substsntislly banlshed by reconsteuating the top sansgmeend
of the companies ss suggested by us in chapter Vi. - It will
eliainate sicknops mg undee Lhis Multiple TeoeTisr Bosrd systea
of sanagenent, 3 compeny will not bo asnaged for any gectionsl
Antascest. On Lhe conteapy it will be msneged ss & sscisl insti~
tution for up~holding public Aintarest and look sfier Lhe interests
of all Vhe Angradionte vilch constitute 2 company. If sickness
et all happens, it vill be solved by mutusl understending end
open hesrted discusslon st the meeting of the boerd consisting
af the cepresgantatives of Lha shagsholdaras, vorkors, finencial
institullong, banks ang abovs all Govepnment, With e consent

57

87. Opecits Sen AN, PP 202+201,
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of all the rapresantztives for cseciprocal intersst, certainly
scee mstheds sccepleble to sll vwill be ovelved. These, if
inplonentad with the guldelines framed by the Government ta
sest Lhe problen of sick industries considseing Lhe procsdures
suggested by us, Liw preblens of sickness of Lhe companies
could bs spadicaled permenently,
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With & visv Lo sscertaining the sxtent of soncentrastion
of egonosic pover, sesveral studies heve heen conducted An India
during racent yourse lupertant of them ars (s) Study cendusted
by Ppof. RuKs Hazarli Lo sscestaln the chenges of goncontrellon
of power betwesn 1951 and 1958, (2) Seudy made by Henspelles
Inquiry Comeission; snd (3) Study conducted by the Indusirisl/
Licensing Policy Ingquisy Cossissions In all thess studiss,
concantration is measured on Lhe besis of contpol mcersiend by
few business housss oF groups ovar large nusber of mln
engeged in ssch 1ine of produst. Gub eash of thess studien
adopted o diffagpent sppresch in defining the cancepl of ‘business
house'. Aftar the pessing of the MRTP Agl, 1968, s entisely
different critesris has been alopled by Lhe Gaverneent fep defining
s dbusinoss house., As & remull, Lhere is varistions of the nusber
of compenies Ancluded under sash lsrge indusipisl houss by Negarl,
MICy ILPIC and MRTP Ast,

[ - e - wmmw
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e e e A

RKH M1C iLPIC MRTP

Housse

ACC - & -] B

walchend 18 a8 29 20

HMaliindses

Hari:uﬂ 1 12 1] 13

Modi - 10 14 "

Espabhal - 21 29 $2

Kasturbhel Lalbheli 18 18 » 18

TeVube - 1" 29 22

Bajs) - 21 &2 a3

Note: ReKoH o= R,K, Hazarl, MIC = Wllti- Inquiey
Comminsion, ILFIC ~ Incustrisl iLlesnsing Falley
Inqulry Coamitlssg MRTP ~ Manopoliss wnd Resteictive
Teode Frectises Ast, 1988,

Seupgss ¢ Column 1. Hazsel, "The structure of Corporets

Privets Segtor (Asis,Publishing House,
Sombay, 1966).

Column 2. Reporl of the Monopolias inquiry Cosmission
Yolumen I & 11 (Gevernmani of Indis,1988)

Colusn 3. Report of the Industeisl Lisenasing Pollicy
Enquiry Commitise (Government of Indis,1569).

Column 4, Company News & Netes Appil, 1978,
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Thegs is no deniel of Lhw fect Lhet concentrstion of
sconoaic power stands in Lhe wey of Lhe sfficlent company mensge~
ment in psrticulor sad olher sgonomic ficlde in genepsl, It
has bean urgontly necesasssry Lo ocurb the powere of Lha group oe
faally soncentrasting pover in thale hends.

The ragour of spplication of industrisl licensing pollcy
of ths Govepnmant, vhich L ons of the instpunents of curbing
concentpation of asconoaic power wiil also be restelictad by tha
uss of MRTP Act concapt of *housc.' Undar Lhae prasent industeisl
1icensing pelicy lspge business housss spe not alloved santey
Anto sreas othar then those spesifisd in Lhe appandix ~ 1 of Lhe
Industrial Licensing Follcy Statesent of 1973, Governamnt of
indis in 1973 adeptad Lhes MRTP Agt concept of large business
houss for the purpose of sdelnletsring Andusteinl licensing
policy discerding Outt Commilblsse concept. In such a situstlion
companies vhich asctuslly belong Lo large businass houses, bul
hove not been registersd 3o, have scapes for wnderiaking sstivities
cther then those listed in Appendix = 1, Lhus saking the licensing
systen as inefflstive Laol fop curbing concentratlion of sconeelc
povep. Licenss under (RTP Agl, Lhough siss at curbing consene
teation of sconomls pover, greating lissnges for sxpansien
(Sesiian 21), Por new undes~taking (Sestien 22), fer wsrger o
tekoover (Sestion 23) Af these ¥» net lend &s Lhe omnesniselien
of sconeslc pever ¢ the comasn detsiment. Assistance from
public financisl iastitutions siwo do nel give correct ploluse
sbout the praportion of tolsl sssistence going Lo Lhe leege
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Andustrial houses,ss they sre oavering only Lhoss coapanies
which sre registsrsd under mection 28 of Lhe MTP Agd,

As 8 rosult, sil the thees insteuacnta (HRTP Aat, Indus-
teial Licensing Pollcy, Aublie Finsncisl Institutions) gemesslly
uped by the Government fop curbing sonoanisstion of sconosie
power becoss lssa effeclive due Lo adoption of MATP Act conaspl
of business houss snd sfiarverds raising Lhe Limib of capital
ateucture Tros Re,0 crores Lo As,00 erores.

What is nocossesy is to dispense vith section 2(g) of
the MJR.T.P, Act ss suggested by the Sachar Consittes whother
o nobl sn undeplsking delongs $o 8 lasge group ahould be deglded
on the basis of sll relevent fasts and net only on Lhe besis of
Ats inter connecstion vith ona or sore compenies in tares of Lhe
oritssis loid dewn in section 2(g).

324

Thaze 42 no denisl of the foet Lhat the question of
sconosic povar has bscoms a pressing socla~politicel ismues of
this tims,. 1In Indis, individual businsas firm of group possess
significant econssic pover to heve sppresisble sffssts en the
egonomy of Indlas The desision of big businass houses as
cegards pricss, outpul, preduct charaster, invastsent, rossagch,
locstion, seploysent, sspiet, otc, snerd grest influence on the
grovihy stabliity, distridution, seplieysent snd sosisl Jusbice.
The significance of thase decisions would be greater Af Lhe
firs produces besic aatsrisls liks oll, slestriciiy, stesl ste.
8y cosating the pesition of saonopoly snd ollgopely, big business
housss Ley to sxtinguieh Lhe Pres flow of competitivensss of the
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sarket. As 8 resull, stats intervention bscomes insvilasble

to control axcessive profit as well as to provent mb~

optionsl presource sllocation resuliing from sonopolists' res~
triction of supply. In India, through the MRTP Ast lndusisisl
licensing systom, cesteigtions are lapased o3 sn antidot
asgaingt monopely, but thase could nol glve farih effective
rosult to solve the probles of economic power, Pravelling
systen of company mensgement is that, though thage is existencas
of & board, but in fact, the bosed, is ineffeciive. The con-
trolliing power ls in the hends of sconsmic group who diclates
the board through the mansging dlrector and eny other psraon

or parsons nominstsd by Lhes. "This system ruled oul Lhe ell-~
alnetion of, or prossups on, the saisting Anaffliciani firas by
new officisnt onas. Fupbhep, by not silewing fresdea to expand
Lhe dusinass, Lhe systes also ruled out wuuu prassures
feon the moce efficient existing uniis. Thus, with foreign
compatition conpletely shut of? by impart resteictions snd with
domentic compotition ssverely restrictsd by the industeisl
licensing systes, indion Industry has worked in sn environeent
of nese-monopoly. ECven the grestion of the Monepolliss Commission
does not w0 for seen Lo have bBerought sboul stignificent chengs
in the situstioni®® A conglemerste mey be erganioed ss & single
company with s nusber of divisions or en 8 geoup of intap-
connuated compeniss, oparstes in sany msrkets say or sey not
have sonopoly pover in or mops of Lhems specific product ssrkets,
Hops algo by intspvention casuses, os shaled by Or. L.Cs Gupla,

L i ol

%8, Gupts L.C.» Cosporets Mansgemsent Ang mmmun} Yovapds
A Jeint Seglor. Macmillan Coapany of India Lisitads Deihl
Fiest Published, 1074 PP a42Bo :
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dotprinontal sffect on Lhe sconomy of the countey. Apart feom
1t, the sevised ssquence vhich asons Lo influence by Lhe large
firns by wny of sdvertissaeni on sonsmars prefsrence exsels
grast influence on the taste of ths consumers, no doubt AL has
got Ats llattastions, Cortein Anstitution like monopoly pepresentia
osganised instrusent of saploitstion the public. Thess should
ba either conlrollsd or abolished. Oy asking conipal by Govagn~
aenk, Lhe seall and depandshls aany figses which sal as suppliee
and as custosers are also suffered. Dps L.Ce Gupts Ls of the
viev that "eniightensd public opinion in Indis generslily con~
cedss thet neither the iaposition of dirsch Govi. conteols on
peivetn fipms, nor the nationslisation af such fiess, providss
s sstisfaclory solution on the problem of sconoaic pover as esch

of thase lesds to seandalous copruption and mafﬂ.csmy.“'

The only satisfactopy solution lies in reformaing the

top asansgeaent structure, Galbralth John Kenneth in his apticle,
an the Economlic Image of Corporats Entseprise, statsd that "gpeat
cucrents of history can not be reverssd by essil levs."%® It
Andicates that the MRTP Agt 1985, has nol preduced any affeciive
results Lo curb the aonopoly powsse creslted by the big economic
groups of India, wWhile fapwsrding Lhe book, corporsts sansgement
and sccountability weitton by Dpe LoCe Gupta, Mre SebeNy Simhe,
Oirector, Institute Finencisl Menagement and Rascapch, Medess, on
Junhe 8, 1974 statad that “undoubtedly, privets ssator industeisl
and business unita, sspocially the largs ones snd thase which

b Wby i

59, Opecite Gupha L,Ce Corporats Henagemsnt 3 Agoountablliity-P=27,

60, Galbeelith John Kennsth, asticle "on the Zconomic Image of
Corporats tnkerprise, fn ths Baok Corporate Power in
mg’»“p:sﬁﬂlw by Relph Nadas And Magk J, Green Igt, Edn.
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sonstitute s group enjoy & lot of power, not all of which, Like
Lthe lcebseg Se visible, Bul in faol thet this stats of effolrs
i1s not something dolibepately planad, In the flret 10+18 years
sfter lndspendence, the Gavearnoent natupslly concenteated on
industrial grovth, theugh socio=political aspects of Lhe growth
vees not overlooked snd indsed some staps were Lsken 3n Lhe
diraction of vhel onc aay broadly csll "soclsl contgol” of
industeye. 1t would be widely sgresd thet the priwete ssglor did
an excellent job, of coures receiving valuable help from Govern~
ment in & varisty of veys. The asxi stege vas naturelly on
vhore a deaoccratic Government vedded Lo sesio-sconomic psfore
of ths socisty had Lo Leks stock of the setual end pelential
politicel power which the private sector case Lo scquire end
think of sppropriste steps to kesp it wndep chock., So, Af
intellestuals telk of grewing pover of the ppivale ssstor, one
should not dl.nl_n it as ascadeals hallucinstion. Nop should the
gange and depth of Lhe poavep bO sxaggerated, cresting s wrong
iaprassion in Indie snd abroad thet the Caentpsl ond Stete Cabineta
sng Legislatures sre vhally undse the viclous influence of
privete ssctor merchents and sanufsciursrs. The situstion undoub-
tadly nesds vstching by a vigilnt wlty."“

3.20 Roluklon of iha crohlas ¢

Mpe Sishs in his forvapding, comncludsed by stating thet s
denmacratic sociely has to balance Lhe nead far grewbth and effi~
clangy =~ in fack, Af not in Lheory, Lhe privats saclior has so
for bosn genagally much nare sfficiont than the pudblic ssetor

- SRR S

61, Siaha S.l.N, Whils forvaprding the book Corporate mf-nt
And Agcountabllity Towsrds A Joint Sestor. The Mecaillan
Compeny of India Limitad. First Publish, 1374,
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on the ons hend snd curbing congontestion of sgonomic and
politissl pover on the other hend, This balancs can only be
berought by restpucturing tha Lop ssnagasent of Lhe compeny,
it i sald thet Af top senagesent ia constituled vith profe-
ssionals Lhen only, Lhs probhlon of sconomis pover con be
sliainated, |

We fully ageee with the visws of the Mg, Siahe, By
Antpoducing the systea of ultiple TwoeTier Gosed whapoln Lhe
top asnageasnt cen be gonstituted vith professional the probles
of scononlc power can be bpought undse sontpol,

Dus to the ssperation of ownsrahip from capital, » tendency
ves visible Lthal in betweon Lhe lebour and cspital o nev none-
propsptiad, onxport md olits clase cams into prominence saquiring
and holding sensgerial pover. They ssre known es profesaionals,
Ag ths Corporations are becoaling blgger and bigger with the
songequent development of cosplecscy and tashnelogy, thess peo-
foasional msnagers possoass tresendous pover of conlpolling the
compony. This systea is cslled asnagerinlism. GBegle and Means
stetc Lhai “"Concentpation of sconosic poves ssparate from cwnope=
ship hes, in Pecl, crested esonocalic sapires, and hes delivered
thess emplres into the hands of & nev fore of abaolutise negloct-
ing the ‘owners’ to the pasition = whapeby the new arinces sey
exarcioe thelr pmm'.aa The raasus ssnsgesial thaorist, Oehgon-
dorf, arguss Lhet the jointesiock compeny has brought about &

- _

B2 Berle A.A, and G,Ce Moans, The Hodeen Carporstion and
Peivale Ppopsety, New York, 1982,
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coaplete break with the eariies capitulist tesditions and thet
"by pepegating ownapship snd control, it gave riss Lo o nav
group of sensgers vho ere uttorly diffseent froa Lhelr prede~

Meny eminent theoplists 1ike A.A, Heaple, G.Co m;.“

Pe Sapgent Flmg“ Eehe co:m.“ Georyge Go"w.m Oahpan~
dors and aven Kerl Merx,50 although differ in thelr oplalons

ap segards the csusas behing ssergence and posiiion of the
managers, they conceived that & nev cless of non-propestied
canasgers have osmerged papleging Lhe swnac-aanagers snd are
holding theip position due to thalr sonegerial sbility rether
than to property awnseship. Thelp different socisl backgeounds,
tealnings and expariences sasks Lhen both think and act differontly
fron the owner mensgers or capitalists in its traditionsl

Guﬁ”.as

Mapxist do not accopt that such & divopae exists. They
balieve that aven if it existz, it is not lapestant, Mern
cbhsorves, "Developmant of Joint Stock Companics hed bDeought
astiers to & such @ polnt thel the lsbour of superintendencs

63.

Dohpondor?, = fanous 48l theopist clu: and
class em[iet An Indusie ! | Snnlctr, .

84, Beaple A.A, and Meang G,C. The Madesn Corporstion snd
Peivate Fraperty, New York, 1932,

85, Florence F, Sergent ownership, Contpel and success of
targe Cogpporationn, Londuong | 63

564 Gordon £,A, Businsess Losdepship In Lhe Large Corporstien,
Bullcy 1948,

87, szgo the Ragonsive Company, Amepicen Lconomic
M‘“. &03“0 4. ’

684 Meex Kerl Das Capitel, Volume 111, Chapter XXVI1l,

63 Sehgupta Or. NuK, Chen Patbsen of Corporate t
*  Vikes Fublishing Pyts Ltdes New Dalhi, 1063, PP 26TeSt2r "



208

nimself." 0 Magk emphusizes Lhat & result of highest stege of
 copltalism, the capitsl will be no longer Lhe properiy of Lhe
individusl producers, but ss comson propesiy of sll sasoclistas,
as sotis)l property. According to him so leng both Lhe non~
propaptisd asnsgers and the non~esunsgegial ownags boleng Lo
the same m&l cliasses; the lobour force will comtinue I;o ba
explodted and the basle class sslstions vill not chenga.’’
Sut At is true that esspgence of Lhe menagerisiies hes
beought aut almost same fundemsntal chengas in Lhe concept of
company asnegesent as regsrds sthics of humen relstionship,
sociel reaponsibiliity end suthless ssif inlarestsd company
director hes given plsse to the plature of s modern nonepraper~
tied profasaionsl corporsts director responsgible to soclely st
lapga, and fese to subordinate the old fashionsd hunt for profits
to & variaty of othar qu'a Litatively less prociss, but quaniile-
tively sors vorth abjtutlwl."‘a

Thopefara, statoment ssde by Mg, 5,0, Sen pegerding
Corporstion’y ain -d objective thet "theso has beon s satamor~
phosls of the corpepats cosmuniss of o non-oapaist mam."’
has not decons asterisliesd,

Sut it is also to b remesbered Lhal 5 sanager in o
aodern company Le not ia a position of a ownse dut in Uwe pesi-
tion of s Lrustee who has the custedy of the compeny's weslih

10, Opetite
. Opesit,

12 Bapon P.A, and Swezy P.M. [onopoly Cspitel, tonthl
S paview, VOIoXIV, Nos.3 sad 4 shd aueust 1982 PP 13k=133,

13, Woted from Sen S.Ce = Company Actions An Lhe Modemn um
by ODasgupts Ops A and San Dre NoKe in thels book, .
and Susiness in Indis, Allled Book Agency, Cal. Ist. Edn,
mllp '913. F-'S'h



206

on betmlf of not only the shwmesholdeps of the company but alse
hes velledafined responsibilily towards other intsrests like
the consumers, the vorkers and tha public ot large. With these
changus tha 'alﬁrabcl_m: have besn peduced to the position of
Just & wpﬁnu of capital ta the compeny, no longer iis owneps.

327

Dictionapy msaning of profassion is sn amploysent not
mnschanicasl end requiping soae degrse of lesring. Though
thare are neny definitions of ‘profession’ given by sany authors
the main charectesristics asy bs stated os follows

A} A high degree of gencpallised snd systesetic knowledge
dapivad froa sxperisnces, skperisent end sapiricsl analysia
and ressarch,

1) Systesatic spplication of this knowladge Lo practicel
problems sstisfying tha neads of a clase of psaple.

A41) A code of conduot Lis intpoduced by & pepressntative
professionsl institulion.

Av) Enforesasnt of soelial responsibility,

The distinetion batwesn mh‘ntan. and occupstion i
neceasery becsuse in Indie professionsl Mensgement denctes
non=propriatary senagenent, Means of lifelihood of o person
is his occupation on the contrary, vhen o persons sfisr compls~
ting specisliesd leapning snd tpalning, obleing licence to
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practice the particuler crsft or cslling he is known as pro-
fessional,

The High Povased Expert Commities, under the Chsiraan~
ship of justico Rajindap Sachee (Auguel, 1978) (Chaplse V)
stated that s *wideegap’ has spisen belwesn control end owner~
ship on Lhs one hand and managenont and ownspship an the other
in the structure of coapany ssnagement.

In apdep to A1l up the gmp, sagopding Lo Lhe ssid
Conmiitea manageasnt raquirss cecrisin professional expertlies,
spart from sntreproneurial skill. The axpert committos thus
foals that "professionalisation of monageasnt is thesefore,
not 8 mape concept but is, in fact, on insvitables neceesary
for the wvell=being of the compeny itmelf,"

in Indla the developsant of a distinct maneageeial siass
has not tsken plage. Ouring the relgn of ﬂmagmq AQBncy,
Managing Agents though cleimsd Lhomsalves ss sonagorbel expert,
in pesctice they reprosented the contpolling geoup of shosse
holders of the compeny and the divorcs batwesn ownepship and
aanagesent in aanaged companies was sore lllusery Lhen rael.
As sn alternative fopa of sancgesent Lhe systes of ssorstaries
ong Lroasurers was introduced in Lhe Companiss Ach, 18%58. Bwt
An vain, the nav systsn of ‘teqrotapies and Veressurers' would
agnly help the managing agants Lo put on & nev gapd rﬁulunq
the sbolition of thie systom slong with the abolition of Memaging
Agsncy systea on snd froz the 3!*& dey of Apeil, 1970,
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Aftar tha mmm of sansging sgengy systom, in ordes
to cape with the conplexitiss of sodern businuss, sore and
mors peofessional people sen taking up the position in compenies
peeviously hsld by owner manager. In our sapepical study of
the pattsen of sansgeaent of T5 co_nmxu. oupr hypothesis hed
been veeifisd showing the grovih of prefssuionsl sanageaent in
rocant yaars. The bold step that hod been taken An Indls An
Lhis metter in the Companios asendeent Act.of 1914, provided
for Lthe compulesory appolntasant of s company seccstary in the
compeniss having pold up capitel of Re.25 lakhs or mors. This
proceas of mnn&man sation of sanagesent asede to gsrey
forvard,

Acaording to the Sachep Cosmittse ‘thare sss certain
aroas vhich ars beyond doubt within the cospetencs of profe~
ssionally qualificd people but instances aro not rage viwmps
profeaasionsl approach has boen davslopsd and spplied by pseple
vwithout professionsl qualificetions bul having considesable
supspiencs.’ Therafors, while defining the tsra professionsl
mansger Lhe shove commiltioe has teken into ascount Lhe aleasnt
of speciellised knowledges as well ss specislised sxperiencs.

"The movement towvarda professionsliisetion of Lhe tap
agnagensnt structure of lapge cospeniss s bound Le getihep
somentus. This Lrond hes been sided particulaely by the sser=
gence of s steong public sector in a0 far es recrultaent is
sade in publlic undsrlaking not on the basis of fmly but on
the technlosl snd professionsl compstencs of the cendidetes,” T

14 ap.u. s Ops Meke Chonging Pattesn of Carporate
* nogemont, Vikss FuBlishing House Pyb. Ltde New Dalhis
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indssd, )L ias ofban assertad by many welters on the subdject
that professionsliisstion of mansgesent Ls 8 concositant of

the pubilc sestor in Indim. o

Accarding to Dp. NeKe Sengupta, the intsschangs of
services batvesn public snd privals seciep undeplakings by Liw
professionsals, the Indianisntion of FERA Compmniss, the aspsnimg
of profeasional Anstitutions will help Lo enhance the meveseni
towsrds peofussionslisstion of company ssnegesent in Indle.
But, the guidelines Lesusd by the Company Lav Soard regapding
cailing of ssnagerizl resunuration will stend in Lhe vey of
prafessionslieation saovesent. This ssiling of asnsgeriel renu~
naration vill not in sny wvay effect bhe intesrest of Lhe owmer
asnagers ‘vho hove othor weys of compenpeting Lhessslves from
thae company Lhen by ths sore drowal of officisl resunepstion,'

In this respect, it is varthmentioning bere thet Lhepe
e growing teend saong Lhe yowngesr members of Lraditionsl
businass familles taking profsasionsl qualificstisns in opder
to equip themmelves to take pert in ssnsgessent with modeen
sciontific knovliedys,

Dg. NuKs Sengupls cbserves four nerms essentisl far Ltie
profensional ssnsgeps ~ s bady of eapirical Wowledge, Als
spplication in the day-ts=dey pursull of Lha profsssion, »
cods of conduct formulasted and enfopasd by the repressnistive
prafessional institution and lestly a pervesive nen-propristory

AR - "y __J

18, Chatt 8 Py "H-naﬁnnl Revolutlion An Ilndia ¢ o
asonment on its charscter end contest®, Part I Indian
Manggemant, March Apeil, 1980,
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or nonvhepeditary intarsst In the orgenisetion, The last nora
is lspogtant in the Indisn gontext, bubl sush nol be vieusd as

s sins~gquo-nen for profassionsl M.“

Dps ReKe Hagard in his ssticle Menagement 3 Hesedilapy
ond professional states "one of Lhe business groups in Indla
is h&ﬁng s systes of flnangial control, which probsbly is one
of the finest systess of contgol anywhere An the vorlds"'! He
aduits that the sanagewent iz conducied with teustad kins dub
st the poms Lise thaps is nesd of the rise of Lhe professionsl
sanagonent. Accosding to hia “vhat is required As to keep the
hepaditapy principle on a family basis such that ons does net
think of the haredity of Lhe sams fomily bul of asore snd oore
familios coaing Anto Lhe plature mo Lhet ons gets = auch brosder
. base rather then one restrictod o @ fev alons.”'° Dp, Hesari is
of the opinion that like bare footad doctor, persons having
practical axpsrience An peofession asy he sppolnted In companise

faor professional work.

Though thare is Leubth in Lhae atatenents of bdabh Ors NeK,
tangupta as well as De. Heserl yol Lhey seems to be conssrvatives
snd not An fevour of structupsl chenge prequirsd to be mede in
tha company sansgessnt in Indis,

Justise VR, num lyer states that the carparate

- AP

16, Upetit. ‘.Songxm. NeKs Changing Patispns of Copposste

'k Hezarl Dge RpKe Article 3 Manasgesent 'Herediter
*  Professiona 'é;u Tohed in Chartecod Seareiay Volets
NoesBy, June,

18, lbid,
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secter which owns snd contpols the asterisl resourees of the
cauntey snd plays a donlnant pole in the sconowy, regulres
professionals such as conpany sscretary (o sch dusl eole <
cosaunity cossitment which askss Lhe coapany a vital fector
in Lthe progress of a nation = being an inside of Lhe compeny
vibreta Lo the wevs ~ length of the countey's intspest. Fro-
fassionsl sfficlency and trus indapendencs ars necessary to @
professional including a company ssoretery to ha wilh legal

perotsction agsinst arbiteagy eeuunaon

The success of o company today depands on the sffisctive
ashagenent of Lis men rescurcen, svellable funds, machinapy,
technology snd other fev factors that sey heve asde some pels
Lionship with 8 particular industry. Corporste business policy
and steatagy for asch compeny is generally forsulated taking into
considopation of thess fagctore.

Though sll the mlan have e declsion making machinepy
Lthay sre seeking professionnsl help for the correct feplonenta-
tion of ppevicuely plonmed activitiss and for aoniioping thelr
progress to coreect irregularities. in indla, nol sush Lhowghh
is slvays given to systemstic approsch Lovssds Lhe forsulation
of ssnegensnt psellicy sithough seny spe adopting processes of
discrstionary control vhich would halp thes Lo fight the constent
hucdles spising out of the changing situations of sur counley,

Hany orgenisationg have the honsat desire to sffent

L e R

19, lyar Justiece VeRs Kelshnan Aptisle the pole of Coapany
ssarstagies in corparste mhgubnm in Chartared
Sesratary, Vol.X; No.6, June .
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professional business decisions for the best gshences of mur-
vivael, but lsck of resources for aveiling of the serviaes of »
professionsl may negate the chances of aoverconing Lhe profe~
asicnal huedlies.

Judgenent. rensing 8 necessary considerstion far eny
faorscasting sebhods A good snalysis takes seversl steps to
conplates end Ancludes saveral conponsnts. A professional
sxpeprt has to owek the parfect balance betwasn the cost of
application and velue of pesultse IL has bson ocbamsrved thet
aany naw projects pesult in a2 fallure bacsuss of en ineffective
projsct senagesent, A dynsaic professionsl organisational
structure is nosded becauns AL assupes o Tras flov of Ldeas,
upp:o;;rlato technalogy input, co~oprdinates operstions end
sncourages better decision making for ultimete sucesss, whon
such opganlcstion steucture is found to be absent An indusirisl
organisations proper argenisation msnagesent sudit should be
initiatad snd continuad.

ln a devsloping cconony like India the organisetions
often ars assocliated with complicsted peobless. Gone are the
deys wvhuse anyons having sdoinistpative flaise sould senags
fndustey. The situstions have chengsd and sesepdingly Lhe siyls
of sansgescni has chengsd. Approprisie ssnagesent Leshnliques
have baen svolved Lo fight various consteeints. uhile same
orgonisations sgquisre such profassionsl steongih through
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establisiment of thelr own sst up, sone prefer Lo scquize Lhe
sene through consultants,

The Govapnasat should protast Lhs intersst of despendebls
snd professionsls since this skillad profession can only convest
the prosant industeisl acene Lo e highly dewelopsd onae.

3.28

Four our formet of the Multlple Two-Tiepr Bosrd ithe
profassionsls arc inevitsble pert. In Lhe policy board Lhey
vill coms ss noalnses by Lhs Govepnaond, finsnciel institutions
ond banks (sithep saployas of thas noalnsting bSody or outsiders
daputsd by tham) on part~tine basis.

The sxaculive bosrd will by consbituted with Lhe profe~
ssionsl omploysss having vest sxpaplisncs, upte-dats knowledgs
of modorn Lechnique of tLheir discipline and pover of taking
individusl indspendent judgement. This boagd will be pesponsl~
ble to translets into ppactice the bpoad declisions taken and
principles fornulated by the pollicy bosrd.

The fanily members Lif ¢sn prove themselves s efficient,
sxpsrt, sincere end eaquiped wiih nadesn knewvledys of Lhelr awn
diseipline vould gol & change Lo the beard. In other woeds,
only fasily connsetion, and bschground, leysity or repressnistive
of the visible op invisible fasily or group or Mereditary
Ainflusnce will nol be considersd to Laks Lthen in either of the
tvo~tiar board of disestors.
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In this vay, professionalisstion of company ssnegmment
vill being in sea change of tLhe povsr preblen which petapded
the grovih of seonoay far & long Lisa 1o Indls, The new in

buslt structure of Compeny Mansgesent will improve sfficiency,
ralise production, reduce cost of pradustion, prosste investammt
and eavings, qenarste lapgse revenuss for Lhe GCovernsant,
stisulats privote initistive, undeptoke social reeponsibilities,
uphold public Antepest snd check and contpol foul play of lsrge

businsss houass,

In the next chapler we shall desi wilh the provisions
undar Indian Constitutions Lo regulats businesas in gonspal end
conpany asnogesmsont in pegbiculer ¢



