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Prologue:

A very important aspect of jurisprudence is its engagement with the concept of
sovereign. The issue of law and authority revolves around the concept of sovereignty. It leads
to the question of the proverbial egg first or the chick first. The question is whether the
sovereign created by law or the sovereign created the law. If the sovereign was created by
law and there was nothing before law then it appears that the Evofmietic> and if the
source of law was the sovereign and there was nothing before the sovereign then the
sovereign isautopoietic. The search began a long time ago and continues to engage students
jurisprudence even today.

The natural law thinkers begin withpriory ‘IS’ which is autopoietic which includes
the laws of physics which existed at the beginning of the universe requiring no human agency
for its creation and application. But the natural law thinker's attempt at understanding the
concept of sovereign did not answer the puzzle convincingly. For them source of law
remained divine. Human reason too was considered divine and natural yet the issue of
sovereign remained unclear.

However St. Thomas Aquinastried to address the concept of sovereignty by
classifying law into a hierarchical order loéx Aeterna, Lex Naturale, Lex Devina and Lex
Humana. Sovereign, according to St. Acquinas, is created and influenced by the first three
categories of law which are not created or influenced by human beings and to that extent
Sovereign is the creation of law that is autopoietic in nature.

However the natural law thinkers could not answer the question of what, if anything at
all, binds the sovereign. Furthermore they had no answer to the question whether a sovereign
which is so created by the autopoietic law can create bad laws and whether one should obey
the bad law created by such a sovereign.

Some thinkers did grapple with the issue of creation of the sovereign and its nature.

l. Sovereign in the Eyes of some Natural Law Thinkers:

Hugo Grotius (1625):In the early 17th century, Grotius (1583-1645) introduced the modern
idea ofnatural rights of individuals. Grotius postulates that each individual has natural rights
that enable self-preservation and employs this idea as a basis for moral consensus in the face
of religious diversity and the rise of natural sciende seeks to find a parsimonious basis for
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a moral beginning for society, a kind of natural lthat everyone could potentially accept.
He goes so far as to say in Ka the Law of War and Peace that even if we were to concede
what we cannot concede without the utmost wickesind®at there is no God, these laws
would still hold. The idea was considered incendiaince it suggested that power can
ultimately go back to the individuals if the patdi society that they have set up forfeits the
purpose for which it was originally established,iebhis to preserve themselves. In other
words, the individual people are sovereign. Grosags that the people asa juris (under
their own jurisdiction). People have rights as harbaings but there is a delineation of those
rights because of what is possible for everyongctaept morally; everyone has to accept that
people as individuals are entitled to try to presdghemselves. Therefore, doing harm to or
interfere with one another should be avoided. Argabh of these rights should be punished

The problem with the notion of “the individual péepare sovereign... people &a
juris ...under their own jurisdiction raises the questichether there was a law which bound
the people together and would punish those whoebaskay from the group. If we agree that
there was a law which united them in sui genems tWwho created that law? If not one then
the law had to be autopoietic.

Thomas Hobbes'sLeviathan (1651) The first modern philosopher to articulate a
detailed contract theory was Thomas Hobbes (1588)1@\ccording to Hobbes, the lives of
individuals in the state of nature were "solitapgor, nasty, brutish", a state where self-
interest and the absence of rights and contraetgepted the 'social’, or society. Life was
‘anarchié. Individuals in the state of nature were apolitmad asocial. This state of nature is
followed by the social contract.

The social contract was an 'occurrence’ during lwimdividuals came together and
ceded some of their individual rights so that athepuld cede theits This resulted in the
establishment of society, and by extension, thie stasovereign entity which was to protect
these new rights which were now to regulate solcieteractions. Society was thus no longer
anarchic.

But the state system, which grew out of the samaltract, was anarchic. Just like the
individuals in the state of nature had been sogasand thus guided by self-interest and the
absence of rights, so States now acted in thefirdelest in competition with each other.
Just like the state of nature, States were thusdado be in conflict because there was no
more powerful sovereign over and above the staiatda of imposing social-contract latws

This raised the question of how the Sovereign/Statebe controlled so that it did not
abuse its power or be anarchical. According tordgrBentham when the people entered into
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a social contract which he calPacta Regalia there was a transcendent class of law which
prescribed to the sovereign what it must do. Benthalls such a lawex in Principem and
further mentions that the business of the ordirsany of law created by the sovereign called
Lex in Populem is to describe to the people what they shalf d¢e then adds that if by
accident a sovereign should in fact come to thenghwith a determination not to adopt the
covenant of his predecessor, he must be told thagk to adopt them notwithstanding. If the
powers are so distributed, there is no one personmody of persons in whose hands the
sovereignty is reposed. Thus Bentham’s transcerdenstands on higher pedestal and does
not emanate from any human source. It may be teaunsmpoietic even though not accepted
by Bentham to be so.

John Locke's Second Treatise of Government (1689): John Locke's conception of
the social contract differed from Hobbes' in selvesays, but retained the central notion that
persons in a state of nature would willingly corogether to form a state. Locke believed
that individuals in a state of nature would hav@rgjer moral limits on their action than
accepted by Hobbes, but recognized that peopledasiill live in fear of one another. Locke
argued that individuals would agree to form a Stia#e would provide a "neutral judge”, and
that could therefore protect the lives, libertyd gmoperty of those who lived within it. While
Hobbes argued for near-absolute authority, Lockgueat in his Second Treatise of
Government that laws made by the sovereign made in this ntacodd only be legitimate if
they sought to achieve the common good. Locke laddi@eved that people will do the right
thing as a group, and that all people have natigal<®.

Rousseau was the only jurist who seriously expldineccreation of sovereign

Jean-Jacques RousseauBu contrat social (1762): Jean-Jacques Rousseau (1712—
1778), in his influential 1762 treatiskhe Social Contract, outlined a different version of
social contract theory, based on popular sovergighAtthough Rousseau wrote that the
British were perhaps at the time the freest peapleearth, he did not approve of their
representative government. Rousseau believeditieatyl was possible only where there was
direct rule by the people as a whole in lawmakimigere popular sovereignty was indivisible
and inalienable. Citizens must, in at least somsunistances, be able to choose together the
fundamental rules by which they would live, and d#e to revise those rules on later
occasions if they choose to do so - something thiesB people as a whole were unable to
do.

Rousseau's political theory has some points in comwmith Locke's individualism,
but departs from it in his development of the "laois conception” general will. Rousseau
argues a citizen can be an egoist and decide thgtdnsonal interest should override the
collective interest. However, as part of a colletbody, the individual citizen puts aside his
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egoism to create a "general will", which is popusawereignty itself. Popular sovereighty
thus decides what is good for society as a whotel the individual (including the

administrative head of state, who could be a mdnarwst bow to it, or be forced to bow to
it:

The social contract can be reduced to the folloviamms:Each of individual puts his
person and all his power in common under the supreme direction of the general will; and
in a body receives each member as an indivisible part of the whole™

Rousseau's striking phrase that man must "be fotocede free® should be
understood this way: since the indivisible andierable popular sovereignty decides what is
good for the whole, then if an individual lapseskmto his ordinary egoism and breaks the
law, he will be forced to listen to what they deszidas a member of the collectivity. Thus, the
law, inasmuch as it is voted by the people's remtagives, is not a limitation of individual
freedom, but its expression; and enforcement of lawot a restriction on individual liberty,
as the individual, as a citizen, explicitly agréede constrained if, as a private individual, he
did not respect his own will as formulated in thengral will. Because laws represent the
restraints of civil freedom, they represent thepleaade from humans in the state of nature
into civil society. In this sense, the law is ailing force, and therefore Rousseau believed
that the laws that govern a people helped to nf@i tharactéef.

The social contract is an agreement of man with;raaragreement from which must
result what we call society of “a people” is boundbey the lawful authority known as the
sovereign. King is not the sovereign because henbagower over “a people” unless the
people give themselves to him. This means “a péagle also take themselves away from
him. So to that extent “a people” are superioi® king. In the latter situation dissolution of
State takes place andnatural freedoms are resioréa people” and “a people” have no
obligation to obey the king. So the concept of selgm is superior to the kil

WHO ARE “A PEOPLE”? Formation of “a people” is the real foundation af
society. Once in the past there had been a unasimgneement among all to surrender their
natural rights. In that agreement each member of the society motthe community his
person and all his powers under the supreme directi the general will and every member
became an indivisible member of the whole and essalt of this there was common ego,
unity, life and will. The entity so formed was trepublic. When it is passive it is a State and
when it is active it is sovereign. Those who arsoamted are collectively called “a people”
and individually they are called the citiZ&nSince man is both “a people” and a citizen, he
gets great freedom as “a people” because he id hyldimself so he gives himself maximum
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freedoms. Such a contract is the social contracs. & source of General Will. By entering
into social contract human being become all powetéu people” but powerless as an
individual.

So the NATURE OF “A PEOPLE” emerges as body of pessthat carries the
GENERAL WILL of the societ}’and the act of the State has to be according tovthial..
Thus “a people” is equated with “GENERAL WILL" whicis metaphysical in nature and
abstract and is to be found in “a people” whicthess SOVEREIGN.

A distinction has to be made between WILL OF ALIdgBENERAL WILL. Will of
all studies the private interest and is a sum dividual desires i.e. what all individuals want.
General Will studies the common interest of thepteocAfter the positives and the negatives
within the will of all cancel each other out, tresidue is the common interest and that is the
General will. This General Will is the sovereigretaphysical in nature.

Sovereignty in the form of exercise of general wildlienable and as a collective
being cannot be represented by anyone but by .it&dheral Will cannot be delegated
although some of its powers can be. So, soveraigiso indivisible. No law is binding on
the sovereign, not even social contract is bindipgn the sovereign. General Will is always
rightful and always tends to the public good stait do no wrong and the sovereign is in fact
an “IS” and also all that it “OUGHT” to be. So thisetaphysical entity called the sovereign
makes the law.

Does this mean there was a person or force whichudd unite the diverse sort of
people or was the law of contract in existence ahé time social contract was entered
into?

If all individuals had a free will to enter into @ntract then a unanimous social
contract does not seem possible because theraimllio be conflict of opinion and clash of
interest and the people would have then formedpgoareate minorities and majorities. If
the social contract is will of the majority of tpeople, it should be preceded by a rule or law
that the majority rule/opinion shall prevail. Wagte an existence of such a rule?

If the individual did not have a free will, to entmto a contract then the people
would, per force, enter into social contract anelytvould, then, not have a choice. In that
case the question i8ho was that authority that could force the peopleo enter into a
social contract?

Rousseau recognises such an authority and cdhe itLAW GIVER” who has the
ability to unite persons before the advent of law their unity is a result of law. Such a
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person speaks his own ideas in the name of 8@bd performs a task beyond human
powers but without an authority to do so and yegikes a constitution /code to the Repubilic.
Rousseau neglects this law giver because of hismionent to general will and social

contract and says that the law giver had an naaisuthority but does not explain how a
non-existent authority can be executed for suchesmnaordinary task of setting up “a

people” —General will- Sovereign.

What was then the NATURE OF THE LAWGIVER? AccordittgRousseau he is a
special superior being who has nothing to do with émpire neither of man nor over the
empire of laws. If he is himself not bound by aaw lhe has to be GOD or a person bound by
divine law. Rousseau agrees that to b€ . 9bthen proceeds that such a lawgiver would then
proceed to make laws which satisfy his own wistesell as those of “a peopfe”.

So RousseauSOVEREIGN HAS THE FOLLOWING CHARACTERESTICS :

1. It is a metaphysical entity in the form of Genaaall

2. It is found in indeterminate group of persons chlie people”
3. Sovereign is not autopoietic

4. Sovereign makes laws

How can a metaphysical entity, in the form of gahevill, perform the task of law
making? And if it does, it cannot be metaphysiddle role of the LAWGIVER is under
stated by Rousseau.

I. Sovereign in the Eyes of some Positivist Thinkers:

JOHN AUSTIN: Among the positivists John Austin of the Analyticezhool engaged
himself with the concept of sovereignty.

“A determinate human superior not in the habit bedience to a like superior, receives
obedience from the bulk of a given society is aesengn.” - John Austff

Such a society including the sovereign is politicahdependent society.
Othermembers of the society are dependent on fherisw/sovereign. The relationship may

17 One is reminded of the stories of John the Ba@nd Moses in the Bible and Moosa and Prophet
Mohammed in the Muslim scriptures where they unttezl people in the name of God and led them to farm
society and a State.

18 To discover the rules of society that are lméted to nations there would need to exist a soper
intelligence who, could understand the passionmefi without feeling any them, who had no affinibydur
nature but Knew it to the full, whose happiness imagpendent of ours but who would neverthelessentak
happiness his concern, who would be content to walie fullness of time for a distant glory, awdlidbour in
one age to enjoy the fruits in another, God wowddhbeded to give men laws, -Rousseau, The Sociatao,
Translated by Morris Cransten, Penguin Books,[19884 [Asimilar statement is found in Bhagawatgita]

19 Such human beings would be inspired by thea@ypflS” or the Lex Aeterna, Lex Naturale, and LBkina
as postulated by St Thomas Acquinas

20 John Austin, The Province of Jurisprudence Daitegd, Universal Law Publishing Co. Pvt. Ltd.[20@837



be termed as sovereignty and subjection. Thus Austof the view that sovereignty cannot
reside in the peopté So the society is not truly independent only Swvereign is
independert there is only one person or body of persons torwinabitual obedience is
rendered by a bulk of the people. If this is noh@&dhen the society is either split into
independent political societies or the societyia state of nature. The Sovereign makes laws
by issuing commands. Theoretically laws are madeth®y whole society through the
legislators but in reality many laws are made adiogy to the wishes of certain section of the
society?® Moreover the survival of any law depends on theeptance of it by the society.
Due to this fact it is difficult to accept that teevereign has the sole prerogative of making
law. This method of law making according to Austirtause for lawmaking he ignores the
compulsion such public opinion create on the lavkens for making laws according to the
wishes of the people. Moreover in modern democsaaie also bound by the law they make.

Now if it is argued that the principle of body corpte works and the law makers
make the laws in their sovereign capacity and aent) by the said law in their personal
cacity then the sovereign gets located in the nmgsipal which Austin does not accept and
insists on locating lawmaking power on in a deteate sovereign who is not bound by its
own law. Locating the sovereign in the metaphygigges rise to problems in executing the
law. Making the sovereign determinate gives risthéoproblem of making laws according to
the will of the people which makes the people sigpéo the sovereign.

1. Sovereign in the Eyes of Hindu Thinkers - An Altenative Approach:

The Hindus believe in the non manifested latenrggneesting in matter called the
jada or the purusha and the manifested energy wkgitles in the consciousness catibid
or chetana or prakriti. The manifested energy is the driving force anttheuit it the matter or
the purusha cannot act or function. So there iditguna unity Prakriti andPurusha are the
duality of oneness and they are complimentary th ezther for consciousness cannot be
expressed without matter @urusha and purusha cannot act without consciousness or
chetana or prakriti. The quality of this manifested energy is its oy force which may be
termed the WILL and its perception of and desirekizowledge, understanding, satisfaction
etc. Sochetana or the consiousnes or tlpeakriti is metaphysical and supreme because it
controls itself but cannot be controlled by othancés. It owes its existence to no one and so
it is autopoietic. This consciousnesschetana is not the domain of law. Law controls the
physical action of the people which is driven bgitftonsciousnes’

Such consciousness driven action of the peoplevemunanimous. Such action of
the people may be in agreement with some but irflicomith others and yet some others
may not have any concern at all.
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Emergence of law or the State is to resolve sudiiicts of action among the people.
The consciousness has various degrees of stre@gtlsome issues a group of people may
have very strong consciousness on some other issstesnger consciousness and on another
issue the strongest consciousness. According tetriémngth the consciousness may prevalil
over the consciousness of others or persuade theabsorb them or confront them but
ultimately the strongest consciousness preAdsiD THAT IS THE SOVEREIGN %.

Such strongest consciousness is neither createdgatidated by anyone it becomes
the strongest through the process of persuasigngatibn absorption confrontation etc. It is
self created and self validated and hence it ispaietic. When two consciousnesses with
same degree of strength confront each other thetganay face continued conflict till one
strong consciousness triumphs over the other. Titoa&est consciousness is dynamic and its
strength increases or decreases according to siie iand may be triggered by different
groups of people in the society. So the strongass@ousness is not located in a fixed group
of people or in the same issue at all times. Strdmgest consciousness does not demand or
make laws but if laws are made then it may validatwvalidate that la®y. Such validation
provides authority to law. Such consciousnessdsstivereign-autopoietic.

The Natural law thinkers came very close to thie@gtion with their concept of the a
priory “is” and Austin too came very close to thisought when he said “ if perfect or
complete independence be of the essence of somgueiger, there is not in fact the human
power to which the epithet “sovereign” will applytiwvPropriety™’

Ultimately the journey takes one closer to the patesism of the a priory “IS”.

25 lhering and Roscoe Pound have come very closthisothought when they speak of resolving and
prioritizing the conflicting interest of people Wwitthe instrumentation of law. In fact Roscoe Poandhes
closest to this thought when he speaks of Jurdalfzdss.

26 Kelsen, Hart, Savigny have all concerned thevesalith what validates the law for that is theesaign.

27 John Austin, The Province of Jurisprudence Daitegd, Universal Law Publishing Co. Pvt. Ltd.[20@8]



