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I. Introduction

There has been a relentless effort at the national and international
level to protect the mother earth and its natural resources from pollution,
ecological imbalance, un-sustainable method of development, rapid
exhaustion of finite natural resources, to ensure conservation and its
augmentation including its fair and sustainable use. While some initiatives
have been successful, some have failed and some are in a process of making.
The reason sometimes is flaw with policy or there is its non-implementation.
Sometimes there are lapses with the laws or there is laxity in its
implementation. What is the cause of grave concern is that of institutional
failure, where the people by indulging corrupt practices manipulate the
whole system and take the law to their advantage. As a ray of hope judiciary
has taken a pro-active role to check environmental corruption, by enforcing
strict observance of law and policy-as a sine-qua-non for good
environmental governance. While doing that it needed the application of
some principles of environmental jurisprudence. “Doctrine of Public Trust”
is one of such principles. In this paper there will be a critical analysis of the
nature and content of “Doctrine of Public Trust” and its application by the
judiciary in India, in the backdrop of environmental governance.

II. Newspaper Report Leading to the Filing of Writ Petition

There was a news iténn the “Indian Express” under the caption:
“Kamal Nath Dares the Mighty Beas to Keep His Dreams Afloat”. The
relevant part of the news item was as under:

Kamal Nath's family has direct links with a private
company, Span Motels Private Limited, which owns a
resort-Span Resorts, for tourists in the Kullu-Manali valley.
The problem is with another ambitious venture floated by
the same company- Span Club. The club represents Kamal
Nath’s dream of having a house on the bank of the Beas in
the shadow of the snow-capped Zanskar ranges. The club
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was built after encroaching upon 27.12 bighas ofdJa
including substantial forest land, in 1990. Thedlavas later
regularised and leased out to the company on Akl
1994. The regularisation was done when Mr. KamahNa
was Minister of Environment and Forests. The swoBeas
changed its course and engulfed the Span club hed t
adjoining lawns, washing it away. For almost fivernths
now, the Span Resorts management has been moving
bulldozers and earth-movers to turn the coursén®fBeas
for a second time. The heavy earth mover has bsed 10
block the flow of the river just 500 meters upstned he
bulldozers are creating a new channel to divertither to at
least one kilometer downstream. The tractor trslleyove
earth and boulders to shore up the embankmentusdirag
Span Resort for flaying a lawn. According to thea®p
Resorts management, the entire reclaiming operationld
be over by March 31 and is likely to cost over arerof
rupees. Three private companies-one each from Qe
Mandi and Kullu-have moved in one heavy earth mover
four earth movers and four bulldozers and 35 tracto
trolleys. A security ring has been thrown all ardun
Another worrying thought is that of the river egtimto the
mountains, leading to landslides which are an aconak
occurrence in this area. Last September, theseeddlmods

in the Beas and property estimated to be worth(®sctores
was destroyed. “Mr. Kamal Nath was here for a stuite
two-three months ago. He came, saw what was gairand
left. | suppose he knows what he is doing”, saystlar
executive. The district administration pleads hedphess.
Rivers and forest land, officials point out, aré noder their
jurisdiction. Only the Kullu conservator of forests the
district forest officer can intervene in this caBeit who is
going to bell the country’s former Environment drafests
Minister?

I1l. M.C. Mehta v. Kamal Nath: Invocation of Public Trust Doctrine

The above-mentioned news led to the filling of at yetition which
results in M.C.Mehta v. Kamal Natjudgment. The judgment is a milestone
in ensuring environmental governance in India. Heére Supreme Court
borrowed the common law concept of “Doctrine of Rulirust” from a

¥ M.C.Mehta v. Kamal Nath, (1997) 1 SCC 388.
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U.S.A" which envisioned of co-ownership of people ovetural resources,
trusteeship of the government over those and sauneed obligations to
perform or refrain from doing. While restating thtite aesthetic use and the
pristine glory of the natural resources, the emiuinent and the eco-systems
of our country cannot be permitted to be erodedpforate, commercial or
any other use unless the courts find it necesgsayood faith, for the public
goods and in public interest to encroach upon #id sesources,” on its
historical origin and basic content, the Kuldip @inf observed:

The ancient Roman Empire developed a legal theooyvk
as the “Doctrine of the Public Trust”. It was fowadon the
ideas that certain common properties such as risaa-
shore, forests and the air were held by Governnient
trusteeship for the free and unimpeded use of trergl
public. Our contemporary conceded about ‘the emrent’
bear a very close conceptual relationship to tlagall
doctrine. Under the Roman Law, these resources ardrer
owned by no one or by everyone in common. Under the
English common law, however, the Sovereign couldh ow
these resources but the ownership was limited tareathe
Crown could not grant these properties to privateers if
the effect was to interfere with the public intésesn
navigation or fishing. Resources that were suitétndhese
uses were deemed to be held in trust by the Crawnhe
benefit of the public Joseph L. Sax, Professor afvL
University of Michigan proponent of the Modern Habl
Trust Doctrine-in an erudite article “Public TruXbctrine in
Natural Resource Law: Effective Judicial Interventi has
given the historical background of Public Trust Dime as
under: “The source of modern public trust law igrfd in a
concept that received much attention in Roman argligh
law-the nature of property rights in rivers, the&,sand the
seashore. Two points should be emphasized, Fiestaino
interests, such as navigation and fishing, werglsoto be
preserved for the benefit of the public; accordinglroperty
used for those purposes was distinguished from rgkne
public property which the sovereign could routinghant to
private owners. Second, while it was understood tha
certain common properties-such as the seashorewaig,
and running water- “perpetual use was dedicatedhé&
public,” It has never been clear whether the pubid an

lllinois Central R.R.Company v. lllinois, 146 B&B7 (1982).
M.C.Mehta v. Kamal Nath, at para 27.
®  Michigan Law Review, Vol. 68, Part-1, 1969, page
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enforceable right to prevent infringement of thaderests.
Although the state apparently did protect publiesjsno
evidence is available that public rights could legally
asserted against a recalcitrant government.

There are three restrictions on the government\wepao deal with the
property as trustee of the people under this dugtri

The “Public Trust Doctrine” primarily rests on tpenciple
that certain resources like air, sea, waters aedfohests
have such a great importance to the people as ket it
would be wholly unjustified to make them a subjett
private ownership. The said resources being aoifiature,
they should be made freely available to everyone
irrespective of the status in life. The doctringoers upon
the Government to protect the resources for theyemgnt
of the general public rather than to permit thede dor
private ownership or commercial purposes. Accordiog
Prof. Sax the Public Trust Doctrine imposes théowaihg
restrictions on governmental authority. Three typafs
restrictions on governmental authority are motteough, to
be imposed by the public trust: first, the propesibject to
the trust must not only be used for a public paepdut it
must be held available for use by the generalipustcond,
the property may not be sold, even for a fair caghivalent;
and, third property must be maintained in paliictypes
of uses.

The “Doctrine of Public Trust” as common law priplel has a place in the
common law system of Indta

Our legal system-based on English common law- dedu
the public trust doctrine as part of its jurispmade. The
State is the trustee of all natural resources wiaich by
nature meant for public use and enjoyment. Publiarge is
the beneficiary of the sea-shore, running waters, frests
and ecologically fragile lands. The State as a¢ris under
a legal duty to protect the natural resources. & hesources
meant for public use cannot be converted into peiva
ownership.

M.C.Mehta v. Kamal Nath, at para 28.

8 1d, at para 34.
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IV. The Dynamic Nature of “Doctrine of Public Trust”: M .C. Mehta vs
Kamal Nath

The “Doctrine of Public Trust” is not static; it @® not confine itself
only within a few subjects as originated in U.Kg#n respond positively to
the changing needs of time. Therefore, Supreme tQeferred to Prof.
Joseph L. Sax

Judicial techniques developed in public trust cameed not
be limited either to these few conventional inteyes to
guestions of disposition of public properties. Rulitust
problems are found whenever governmental regulation
comes into question, and they occur in a wide raoie
situations in which diffuse public interests needt@ction
against tightly organized groups with clear and edmate
goals. Thus, it seems that the delicate mixturprotedural
and substantive protections which the courts hapdied in
conventional public trust cases would be equalliyliagble
and equally appropriate in controversies involviag
pollution, the dissemination of pesticides, thealtmn of
rights of way for utilities, and strip mining or dend filling
on private lands in a state where governmental perane
required.

Relying on the judicial trend of U.S.A, the apexu@dighlighted this afore-
said aspect of the doctrifle

Public trust doctrine under the English Common Law
extended only to certain traditional uses suchaaggation,
commerce and fishing. But the American Courts iceng
cases have expanded the concept of the publicdoastine.
The observations of the Supreme Court of Califorinia
Mono Lake case clearly show the judicial concern in
protecting all ecologically important lands for exae fresh
water, wetlands or riparian forests. The observatibthe
Court in Mono Lake case to the effect that the gmtion of
ecological values is among the purpose of publist, may
give rise to an argument that the ecology and the
environment-protection is a relevant factor to dueire
which lands, waters or airs are protected by plélic trust
doctrine. The Courts in United States are finakgibning

to adopt this reasoning and are expanding the @troist to
encompass new types of lands and waters. In Phillip

° |d, at para 35.

10 |d, at para 41.
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Petroleum Co. vs. Mississippi: 108 S. Ct. 791 (3988e
U.S Supreme Court upheld Mississippi’s extensiopudilic
trust doctrine to lands underlying no-navigablelidreas.
The majority judgment adopted ecological concepis t
determine which lands can be considered tide laRddlips
Petroleum case assumes importance because thenfeupre
Court expanded the public trust doctrine to idgntife tide
lands not on commercial considerations but on eocéd
concepts. We see no reason why the public trustridec
should not be expanded to include all eco-systgresating

in our natural resources.

V. Application of Doctrine of Public Trust in Some Other Cases

In Intellectuals Forum, Tirupathi v. State of A Pwhile reiterating
that State is the trustee of all natural resouofebe country which are by
nature meant for public use and enjoyment, the &nprCourt summarised
the very concept:

Public trust is more than an affirmation of Statevpr to use
public property for public purposes. It is an affation of
the duty of the State to protect the people’s commo
heritage of streams, lakes, marshlands and tidgland
surrendering the right only in those rare casesnwite
abandonment of the right is consistent with theppses of
the trust. This is an articulation of the doctrimem the
angle of the affirmative duties of the State widgard to
public trust. Formulated from a nugatory angle, doetrine
does not exactly prohibthe alienation of the property held
as a public trust. However, when the State holdssaurce
that is freely available for the use of the pubiigrovides
for a high degree of judicial scrutiny on any actiof the
Government, no matter how consistent with the st
legislations, that attempts to restrict such frese.uTo
properly scrutinise such actions of the Governmeing
courts must make a distinction between the Goventisie
general obligation to act for the public benefihdathe
special, more demanding obligation which it mayéhag a
trustee of certain public resource.

Fomento Resorts v. Minguel Martiiss an example where the doctrine was
applied to give access to the public of a beadhaa:

1 (2006) 3 SCC 549.
12 (2009) 3 SCC 571, (para 53 & 54).
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This doctrine puts an implicit embargo on the rightthe
State to transfer public properties to private yairtsuch
transfer affects public interest, mandates affimeatState
action for effective management of natural resaraad
empowers the citizens to question ineffective manaant
thereof. The heart of public trust doctrine is thamposes
limits and obligations upon government agencies tuad
administrators on behalf of all the people and eisig
future generations. For example, renewable and non-
renewable resources, associated uses, ecologiesdsvar
objects in which the public has a special intefest public
lands, waters, etc.) are held subject to the diithe State
not to impair such resources, uses or values, gymivate
interests are involved.

Reliance Natural Resources Limited v. Reliance stides Limited® is a
case where Supreme Court harped on the broadecatppi of this doctrine
beyond the realm of conventional subjects:

It must be noted that the constitutional mandatthas the
natural resources belong to the people of this wpuihe
nature of the word “vest” must be seen in the odnvé the
public trust doctrine. Even though this doctrines Heeen
applied in cases dealing with environmental jutisignce, it
has its broader application.

VI. Centre for Public Interest Litigation v. Union of I ndia

Though commercial allocation of environmental reses was not
the issue in this ca¥eit is significant because the ‘Doctrine of Pullliwst’
has been invoked to regulate the commercial digidh of spectrum i.e.
scientific and technological knowledge or materggources of the country-a
scarce, finite and renewable natural resource. gihow was all about
spectrum but a clear directive regarding the gawemt’s policy towards the
distribution of natural resources for commerciatgmses is found here. The
observations of Supreme Cddrtegarding the utility of natural resources,
ownership regime over it, attached obligation oé thovernment, and
constitutional directives vis-a-vis Doctrine of Hulrust are very pertinent:

13 (2010) 7 SCC 1, see also Jamshed Hormusji Wadsmard of Trustees, Port of
Mumbai, (2004) 3 SCC 214.

14" Centre for Public Interest Litigation v. Union loflia, AIR 2012 SC 522.

5 |d, at para 75 &76.

88



Natural resources are generally understood as ateme
having intrinsic utility to mankind. They may benesable
or non renewable. They are thought of as the iddadi
elements of the natural environment that providenemic
and social services to human society and are cemsid
valuable in their relatively unmodified, naturabrin. A
natural resource’s value rests in the amount ofmbéerial
available and the demand for it. The latter is eileed by
its usefulness to production. Natural resourcesrigeto the
people but the State legally owns them on behalitof
people and from that point of view natural resosrege
considered as national assets, more so becausStae
benefits immensely from their value. The State is
empowered to distribute natural resources. Howeasethey
constitute public property/national asset, whilstrithuting
natural resources, the State is bound to act isawnce
with the principles of equality and public trustdaansure
that no action is taken which may be detrimentgbublic
interest. Like any other State action, constitudim must
be reflected at every stage of the distributionnatural
resources.

The ownership regime relating to natural resouozesalso
be ascertained from international conventions arstiocnary
international law, common law and national constins. In
international law, it rests upon the concept ofeseignty
and seeks to respect the principle of permanerdrsmnty
(of peoples and nations) over (their) natural reses as
asserted in the 17th Session of the U.N Generatrikly
and then affirmed as a customary international nbynthe
ICJ. Common Law recognizes States as having thesatyt
to protect natural resources insofar as the ressusre
within the interests of the general public. Thet&ts
deemed to have a proprietary interest in natursbueces
and must act as guardian and trustee in relatidhesame.
Constitutions across the world focus on establgimatural
resources as owned by, and for the benefit of cthentry.
In most instances where constitutions specificaltidress
ownership of natural resources, the Sovereign Statas it
is more commonly expressed, ‘the people’, is dediph as
the owner of the natural resoutte

6 |d, at para 63.
7 |d, at para 64.
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The court then referred to an article of Prof. pbsk. Sax, “The

Public Trust Doctrine in Natural Resources Law: egfive Judicial
Intervention®'.

The public trust doctrine is a tool for exertingndp
established public rights over short-term publights and
private gain. Today every person exercising higearright
to use the air, water, or land and associated aatur
ecosystems has the obligation to secure for theofass the
right to live or otherwise use that same resourcgraperty
for the long-term and enjoyment by future generetiolo
say it another way, a landowner or lessee and arwigiht
holder has an obligation to use such resourcesrarmer as
not to impair or diminish the people’s rights ane t
people’s long-term interest in that property ororgse,
including down slope lands, waters and resources.”

The apex Court adverted to the doctrine in this riesid of

resources. Accordingly the doctrine is depicted ths best practical,
philosophical premise and legal tool for protectimgplic rights and for
protecting and managing resources, ecological salure objects held in

trust®.

As natural resources are public goods, the doctohe
equality, which emerges from the concepts of jestd
fairness, must guide the State in determining tbriah
mechanism for distribution of natural resources. this
regard, the doctrine of equality has two aspedtst, fit
regulates the rights and obligations of the St&ewis its
people and demands that the people be grantedablguit
access to natural resources and/or its productshatdhey
are adequately compensated for the transfer ofetbeurce
to the private domain; and second, it regulatesitigs and
obligations of the State vis-a-vis private partsegking to
acquire/use the resource and demands that the dorace
adopted for distribution is just, non-arbitrary grehsparent
and that it does not discriminate between similgligced
private parties.

The Court concludéliby stating that “the State is the legal owner of

the natural resources as a trustee of the peoplalt#trough it is empowered
to distribute the same, the process of distributiaust be guided by the

8 |d, at para 66.
% |d, at para 85.
2 1d, at para 89.
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constitutional principles including the doctrine exjuality and larger public
good”, which resulted in cancellation of 2G SpegtrAllocation as first-
come-first-served policy adopted for its commeraidbcation, goes against
the letter and spirit of “Doctrine of Public Trust”

VII. Presidential Reference Case: An Overview

Amidst the issue of constitutionally prescribed noets for
commercial allocation of natural resources, theomngovernment sought
Supreme Court’s advice under Article ¥42n matters of whether the only
permissible method for disposal of all natural teses across all sectors and
in all circumstances is by the conduct of auctioos;whether a broad
proposition of law that only the route of auctioten be resorted to for
disposal of natural resources does not run contraseveral judgments of
the Supreme Court.

A. Scope of Application of Public Trust Doctrine in Natural Resources
Allocation

On “Doctrine of Public Trust”, vis-a-vis commerggation of
natural resources, the Supreme CGuist of the opinion that the application
of the doctrine is not apt. If the following obsations of the apex Court are
analysed it would be evident that firstly, the Supe Court maintained a
studied silence over the applicability of the “Drgm¢ of Public Trust” in this
matter and did not find any place for the doctimeommercialisation of all
natural resources; secondly, the apex Court didcatdégorically state the
relevance of “Doctrine of Public Trust” as a guigliprinciple. Altogether it
clearly shows the disapproval of the doctrine’sliggpility in commercial
allocation of environmental resources:

It is a specific doctrine with a particular domaind has to
be applied carefully. It has been seriously debagfdre us

as to whether the doctrine can be applied beyoaddhlm

of environmental protection. Richard J. Lazarus his
article, “Changing Conceptions of Property and $eigaty

in Natural Resources: Questioning the Public Trust
Doctrine”, while expressing scepticism over théeliation’

of the doctrine, makes the following observatiofigie

2l Re: Special Reference No.1 of 2012. Article 188 If at any time it appears to
the President that a question of law or fact h&senay or is likely to arise, which
is of such a nature and of such public importaheg it is expedient to obtain the
opinion of the Supreme Court upon it, he may réferquestion to that Court for
consideration and the Court may after such heaid thinks fit, report to the
President its opinion thereon.

2 1d, at para 90.
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strength of the public trust doctrine necessaiig lin its
origins; navigable waters and submerged landsheréotus
of the doctrine, and the basic trust interests amigation,
commerce, and fishing are the object of its guaerdf
public access. Commentators and judges alike haagem
efforts to “liberate”, “expand”, and “modify” theodtrine’s
scope yet its basic focus remains relatively unghen
Courts still repeatedly return to the doctrine’'stdiical
function to determine its present role. When thetriloe is
expanded, more often than not the expansions eequir
tortured constructions of the present rather tlegudiations
of the doctrine’s past.

However, we feel that for the purpose of the prespmion,

it is not necessary to delve deep into the issueinas
Intellectuals Forum case, the main departure from the
principle explained by Joseph. L. Sax in his Agi¢lThe
Public Trust Doctrine in Natural Resource Law: Effee
Judicial Intervention” is that public trust mandate high
degree of judicial scrutiny, an issue that we \aitlyway
elaborately discuss while enunciating the mandafeticle
14 of the Constitution.

B. Auction Method for Commercial Allocation of Natural Resources
vis-a-vis Article 14

Regarding auction, Supreme Court opines that asethad of
disposal of natural resources, it is not a corgtibal mandate. Despite
being a more preferable method of alienation ofirshtresources, it cannot
be a constitutional requirement or limitation foliemation of natural
resources and any method other than auction cérenstruck down as ultra-
vires Constitution, It is pertinent to mention thiare is no discussion on the
applicability of “Doctrine of Public Trust” as prased in the preceding
paragraph:

From a scrutiny of the trend of decisions it isache
perceivable that the action of the State, whethezlates to
distribution, is to be tested on the touchstonArtitle 14 of
the Constitution. A law may not be struck down baing
arbitrary without the pointing out of a constitutad
infirmity. A State action has to be tested for ¢ansonal
infirmities qua Article 14 of the Constitution. Tlaetion has
to be fair, reasonable, non-discriminatory, transpg non-
capricious, unbiased, without favouritism or negmwti in
pursuit of promotion of healthy competition and itajole
treatment. It should conform to the norms whichrat®nal,
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informed with reasons and guided by public interett. All
these principles are inherent in the fundamentateption
of Article 14. This is the mandate of Article’4

Such being the constitutional intent and effecAdfcle 14,

the question arises-can auction as a method obshsmof
natural resources be declared a constitutional atenghder
Article 14? Answer it in the negative since anyestanswer
would be completely contrary to the scheme of Aetit4.
Firstly, Article 14, with respect to the Statepidly couched
in negative terms; like an admonition against ttegeSwhich
prohibits the State from taking up actions that nisey
arbitrary, unreasonable, capricious or discriminatdlt,

therefore, is an injunction to the State againsnhtacertain
type of actions rather than commanding it to ta&eiqular
steps. Reading the mandate of auction into itsreehgould
thus, be completely contrary to the intent of theiole

apparent from its plain languade

C. Auction Method of Commercial Allocation of Natural Resources vis-
a-vis Directive Principle

Generating fund through “auction method” is nota& a welcome
step and sometimes might go against the fundameultd of governance;
over here also but there is no discussion on tlevaecy of “Doctrine of
Public Trust” as promised in the preceding pardgrap

Auction as a constitutional mandate may distort tlago
constitutional principle embodied in Article 39(b)hich
enumerates certain principles of policy, to bedwkd by
the State, reads as follows: “The State shall, drtigular,
direct its policy towards securing (b) that the evahip and
control of the material resources of the commuaity so
distributed as best to subserve the common gooticlér
39(b) mandates that the ownership and control tfirab
resources should be so distributed so as to bbseste the
common good.

Article 39(b) is a restriction on ‘distribution’ Buinto the
Constitution. But the restriction is imposed on tigect and
not the means. The overarching and underlying mmiec
governing ‘distribution’ is furtherance of commoaagl. But

% 1d, at para 105.
24 1d, at para 106.
% 1d, at para 111.
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for the achievement of that objective, the Constituuses
the generic word ‘distribution’. Distribution hasroad
contours and cannot be limited to meaning only me¢od
i.e. auction. It envisages all such methods avialdbr
distribution/allocation of natural resources whidlimately
subserve the “common god@”

Auctions may be the best way of maximizing revebuée
revenue maximization may not always be the best iway
subserve public good. “Common Good” is the solaligg
factor under Article 39(b) for distribution of na#l
resources. It is the touchstone of testing whedmgr policy
sub-serves the “common good” and if it does, ireesipe of
the means adopted, it is clearly in accordance i
principle enshrined in Article 39(H) The norm of
“common good” has to be understood and appreciated
holistic manne?.

D. Method of Commercial Allocation of Natural Resource vis-a-vis
Judicial Review

The apex Court has power to review the constitalign of the
method of allocation of natural resources but caadwise as to which is the
better or best method of allocation; and followinlgservation shows that
non-application of “Doctrine of Public Trust” is na ground for judicial
review:

This Court cannot conduct a comparative study a th
various methods of distribution of natural resosr@nd
suggest the most efficacious mode. The methodology
pertaining to disposal of natural resources is rijlean
economic policy. Court can test the legality and
constitutionality of these methods. When questioribe
Courts are entitled to analyse the legal validitydifferent
means of distribution and give a constitutionalvegrsas to
which methods areltra vires andintra vires the provisions

of the Constitution. If a policy or law is patentinfair to the
extent that it falls foul of the fairness requiramef Article

14 of the Constitution, the Court would not hesitah
striking it dowrf®.

% 1d, at para 112.
27 1d, at para 116.
% 1d, at para 119.
% 1d, at para 146.
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However, when such a policy decision is not backed
social or welfare purpose, and precious and scaataral
resources are alienated for commercial pursuitgrofit
maximizing private entrepreneurs, adoption of meather
than those that are competitive and maximize rexeanay
be arbitrary and face the wrath of Article 14 ofeth
Constitution. A judicial scrutiny of methods of pasal of
natural resources should be in consonance with the
constitutional principles. Failing which, the Caqurin
exercise of power of judicial review, shall termeth
executive action as arbitrary, unfair, unreasonahial
capricious due to its antimony with Article 14 dfiet
Constitutior.

VIII. A Concluding Comment

The crux of the issue is fair method of commereitibcation of
natural resources, for which the advice of the apeurt was sought under
Article 143 of Constitution of India. As the SuprerCourt’s judgment in
Presidential Reference case outlines the natiooladypof the government,
for commercial allocation of natural resourcesréf@e it needs some close
scrutiny in the backdrop of application of “Doctiof Public Trust”.

(A). given that government as the trustee ofptbeple to protect the
common properties, without forgetting the restacs on its power, a new
dimension to the doctrine is found. The commereiédcation of natural
resources to people or business bogiesse does not go against the very
concept of this doctrine. This new aspect of “Dioetrof Public Trust” has
got recognition from Supreme Court in 2G Spectrasec The doctrine does
not necessarily mean that the government cannotmeaially allocate
natural resources resulting in direct financialéfés to a limited number of
people. But the rider is that the government cangtier (by any fair method)
natural resources with an objective to generatd fliit wants to utilise the
fund for development purposes ultimately benefittiffinancial or non-
financial) the general public. In another wordssah be inferred that there is
no wrong in commercial allocation of natural res@gr for the benefit of the
society, though in that process a small group dfpfe might benefit
(economically) themselves but what is to be seethas whether in that
process ultimately general people are benefittc@gmimon good) or not.
Maximum common good is the ultimate aim and nontaty method of
allocation is the mechanism for the accomplishmehtthe obligation
imposed by “Public Trust Doctrine”. Similarly, ndess to say that

%0 1d, at para 149.
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government as trustee is duty bound to augmente(dpon the nature of
resources) the natural resources especially emaeatal resources.

(B). As far as National Environmental Policy of iatlis concerned,
some of its key objectives are pertinent to the c¢ttine of Public Trust”:
(). Conservation of Critical Environmental Resasc to protect and
conserve critical ecological systems and resour@gs;Intra-generational
Equity: to ensure equitable access to environmeesalurces and quality for
all sections of society; (iii). Environmental Gomance: to apply the
principles of good governance i.e. transparencyonality, accountability
and regulatory independence, to the managementegndation of use of
environmental resources. These objectives are tedlzed through various
strategic interventions, which are premised ontaok@rinciples including
“Public Trust Doctrine”: “the State is not an ahgel owner, but a trustee of
all natural resources, which are by nature meanmt pioblic use and
enjoyment, subject to reasonable conditions, nacgsto protect the
legitimate interest of a large number of peoplefasrmatters of strategic
national interest”. Therefore, there should notabg policy confusion that
observance of “Public Trust Doctrine” is not a matody in commercial
allocation of natural resources. There is no jigstifon in limiting the scope
of the doctrine but Supreme Court did the sameresiBential Reference
case.

(C). Advice of Supreme Court is not binding on tReesident.
Nonetheless, if it is accepted, it becomes the ddvihe land and gets the
status of the policy of the country. But, a questid law which has already
been decided by it cannot be referred to it agaideu Article 143. The
Court cannot sit in appeal over its earlier decsionder advisory
jurisdiction. But in Presidential Reference case ¢hservation of Supreme
Court regarding the non-applicability of “Doctringf Public Trust” in
commercial allocation of natural resources shoves though the reference
was to have a constitutional guideline for comnarellocation of natural
resources, (not confined in 2G SPECTRUM'’s allocatieor only
environmental resources) it exceeded its jurisolicts it frowned upon its
earlier decision of 2G SPECTRUM ALLOCATION case, lagtually
overruling “Doctrine of Public Trust” in above-saidreas, which is
constitutionally untenable. Hence, it fails to giaeproper direction for the
future commercial allocation of natural resourcBse err stems from the
fact that, Supreme Court disapproves the applicatdb “Public Trust
Doctrine” in commercial allocation of natural resoes (no matter whether it
is purely an environmental resource or material smtellectual resource)
and gave all emphasis on Article 14 and 39(b) ohsfitution as guiding

3L National Environmental Policy, 2006.
% |n Re, Presidential Reference, AIR 1999 SC 1.
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principles; a complete negation of the applicata@dn“Doctrine of Public
Trust” even in commercial allocation of environmamesources, a denial of
dynamic nature of DOCTRINE OF PUBLIC TRUST.

(D). On “Common Good” and “Non-Arbitrary Method of
Distribution”, as determinant factors to ascertdie method of commercial
allocation of natural resources, Presidential Refee case gives an
impression that the “Doctrine of Public Trust”, isle 14 and 39 (b),
Constitution of India are not mutually inclusive. is unacceptable that
“Common Good” and “Non-Arbitrary Method Distributid are
determinants to the exclusion of “Doctrine of Pallrust”. The truth is that
there is no such inherent conflict between theethiiedelved deeper. It is
undenying that whole gamut of Article 14 comes iptay in commercial
allocation of natural resources with these few wor@ he discretion of a
statutory body is never unfettered. It is a disoretvhich is to be exercised
according to law. That means at least this: thetstey body must be guided
by relevant considerations and not by irrelevaritlylt implies that the
government should have discretionary power butustmot be exercised
arbitrarily>*

From a positivistic point of view, equality is ahgtic to
arbitrariness. In fact equality and arbitrariness aworn
enemies; one belongs to the rule of law in a raputdhile
the other, to the whim and caprice of an absolutadvich.
Where an act is arbitrary, it is implicit in it th&is unequal
both according to political logic and constitutibfeaw and
is therefore violative of Article 14. Article 14rites, at
arbitrariness in State action and ensures fairaedsequality
of treatment. The principle of reasonableness, lwhégally
as well as philosophically, is an essential elenoéiquality
or non-arbitrariness, pervades Article 14 like @cdoling
omnipresence.

It also tells that a democratic Government in daaeelfare country
cannot lay down arbitrary procedure for commereiddbcation of natural
resources. Applicability of Article 14 does not glethe obligation of
government under “Doctrine of Public Trust” as thactrine is a principle,
strict observance of which makes the discretiorsesgrcise of power non-
arbitrary and at par with Article 14. This is edyatrue also to the
effectiveness of directive of Article 39 (b) in shmatter. “Public Trust

3 Lord Denning in Breen v. Amalgamated Engineeriigon (1971) 2 QB 175.
See also Ramaswami, J. in S.G. Jaisinghani v. Usfidndia AIR 1967 SC 1427
and Bhagwati, J. in Ramana Dayaram Shetty v. latemnal Airport Authority
of India, (1979) 3 SCR 1014.

3 P.N.Bhagwati J. in Maneka Gandhi v. Union of idil978) 1 SCC 248.
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Doctrine” is not an isolated island, but togetheithwnon-arbitrary
distribution of natural resources under Article &Ad consideration of
“Common Good” of Article 39(b), it forms a whole mment. All are
mutually inclusive; there is no inherent conflicttlveen these three; all
principles are directed towards the achievemensashe goal in different
ways. While allocating natural resources for conuaipurposes, all have
to be complied with-as complimentary and suppleamgriio each other. The
policy of allocation should be judged against eafcthe principles, and must
satisfy each of the tests which do not exclude dtiiet compliance of
‘Doctrine of Public Trust”. The above-said constroie is built upon the
view of V.R.Krishna lyer. % regarding the inter-relationship of fundamental
rights:

“No Article in Part 1l is an island but part of @ntinent,
and the conspectus of the whole part gives thetitires and
correction needed for interpretation of these basic
provisions. Man is not dissectible into separatebs and,
likewise, cardinal rights in an organic constitatiovhich
make man human, have a synthesis.

The quintessence of “Doctrine of Public Trust” natt State is the
trustee of all natural resources, which goes fajobd the conventional
subject matters. The people have equal and eqeitadfits over the natural
resources as co-owners. It envisages an obligafigovernment to provide
complete protection to all natural resources fobliguuse or enjoyment
including its augmentation (depends on the natufethe resource),
commercial utilisation for all round developmentpromic growth and to
ensure comfort in lives of peop&overnment cannot act in a manner which
would benefit a private party at the cost of geherterest of the people.
Keeping in mind “Doctrine of Public Trust” and Astes 14 and 39(b), it
cannot, allocate property arbitrarily for a consad®n less than the highest
that could be obtained for it, to be utilised farbpc purpose, unless, of
course, there are justified reasoApart from conventional applications of
“Doctrine of Public Trust”, its inter-relationshiwith other constitutional
principles like Articles 14 and 39 (b), augmentatiof environmental
resources and their fair commercialisation for @toic growth or greater
common public good or public interest, directlylfahder the broader
perspective of the doctrine and basic structuregobd environmental
governance and sound environmental jurisprudenaeonly of India but
also of any country of the world.

3% Maneka Gandhi v Union of India, AIR 1978 SC 597.
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