
In ita modern :form, ~specially since i te ador:rtio.n :111 th~ 

American constitutional 2ystem, 'Judicial. Heview' hae been used to 

indicate the :husti tutional arranget11en·te by which the CourtiiJ of ls:n 

pronouoo e judgement on the oono ti tution.al validity c:f' tiis:outed 

piece·s of legislation e:ne.oted by the law-making organ. viz., the 

1eg13J.4il:ture. Conaidered a~ 6. mechart1em for upholding ·the supremacy 

of' the basic law in tJ countr~f gov0rned by the ideal of pol1 tical 

oonati tutionalism, Judicial Heview impliee a cornprehe.nai\'C judicial 

enquiry into and exanine:tion of th~ ac.tiona or the legisle.tive, 

GX#.wc.tive and adtJin1strstive bra:nehee of government, with the Stfa­

cific purpose of C':nsur1:ng t.heir con:formi ty to the specified conati-· 

tutionnl. provisions. In an age of -increased i.!!:.:portance o! adminis­

trative law; Judicial .Eev:iew ie not 8. 'term Of art t, but l1!05UUJ 

"judicial scrutiny end det~l't"lin~tion of the legal vnlit1i ty o.f ina­

truwents. ects and dec:tsioue. n 
1 l:n thie very bread r;;enea, howt':ver, 

.Jt::dici.s.l l~evieW' includes, for S.Xt"Hn:tle, uth.e tnany-airled jurisdiction 

exc.rcised by the award of deolt<:ra.tory orcere to anc1 againat adminia­

t:r·a.tive bcdiee, and ·tho jurisdiction to acrutiniz~ edminiatrative 

deterroi:n.atione t•or errore of law end other det·eats whtch :r~S:nder them 
2 

void~ble 'but not inv&lid~1 
• Sometimes, too, the exlfresaion is 

lo·osely used to apply to such :review when these actions are being 
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judged 'by atatt.ttory, rather then constitutional, standards.· J:t .i:n 

tlrt s loctae se:r!!le tl'let th.c r:1echar1:tarn of Judicial H~vicvt :1a J?l"~:.ctised 

and applied in countr:i.eG like England, where, to all intents arid 

pt•r·pos~ a, the doctl'1ne had 1 ts first aee·d:i.tlg. Pol~ all practical 

fJi;$11ify '~the power of th~ Courts to pe.as upon the conet1 ttt.tio:neli ty 

of legislative ecte wh:i.ch fall within theix- normal juriHdiot:ion to 

~n.f orce and the power to rilfuoe to e~nforce auc h fl.~ they· :rind to be 

unconstittrtione,l and hence void~'~;. 

In thtl course of its development artd evolution, Judicial 

:Hoview baa acql .. dred a va:r•iety of mesni.rlgs. Jlirat, from the point 

of view of the degree and ext,en·t of: its op(i]:'Stion,. a distinction is 

t;.ade betwee:h 'federa~ 1 ~Tudiciel H~vi.ew and 'national • Judie tal 

Review. \1rhile t:he :forrue.t" moana the righ-t; of the. courts, in a federal 

etate, to sc:rutini~e 'the ·laws cni\C ted by the: c om1!onent units of the 

federv.tl.on on the tot:chetonc: of 'their compatibility with national 

law, i.e., law paased. by the P.ationalleg1e1ature (c ... f., in Hwit2ier­

lend), the le.tter, Yrhj.oh ia more coz:mon and more OOJDl)reheneive, 

im:plies the powez> to teat •no.tionel t lewa ·themse1Vt1S :in regerd to 

the;ir con.formity to the higher law, i.~., the constitution (c • .f., i:n 

the U. B. 1i.),. Second, as stated earlier, Judicial He",riew implies an 

examine.tion of •.;he admilniatrative decrees a.nd ord<:<rs patuaed under 

the authority of law, as· di~tinguiahed from the review of the law 

within the broad meanitlg of 



t:he coraet:t'tutione.li ty o.r laws, e :fundamental d.1stinet1on m.tty be 

mad.e between '.form:J:l' Judicial Heview, to i.nclicate •};i:roce(!lural t 

or • extri.naic ' 0X~J1Jil"l.a.tion of the 'V't1lidi ty of l~wa (c. f. , in India), 

e.nd. •t;tatarial Y Judicie,l :n~view, tc' c.1enots. the •substanti-ve • or 

'intrinsic • examination. of the corltfnlt and spirit of the lew on tb$ 

' toucJ1ato:t1e of the letter and spiri.t of the constitution (o.f., i.n 

It politica.l constitutionalism or constitutional governm~nt 

is baaed upon a common be11af in lim:i tGd government a.nd in the use· 

of a (!OrlCt~ti tution to impoee these limi t&,tiona and ensure a. 'govern­

rn$nt by la.wa and not of men', and 1£ the eesence of ccmati t1Jtion­

alism liee in a certain diff'uaicn o.f power, and ir a .. gain ~ i.ti ie 

adv&.nc ed by t
1a ay$tf.dn of. checks E'~>D.d balances j.:nvolvin.g either a 

~ormal se~~ration of powers.or at lennt some division of governmental 

po~tere between judiciary rutd execut;i.ve-legisletive a.utl1ori tyu, 4 the 

irurtrm~~nt o:t iJudicial li0view seeruo to bs the nloet ef:ticacio'l.lG :for 

ita fulfilment, and is an essential c<Jrtdit~.on :tor democratic govern-

It ia sometimes belitwed ·that .the im~ti.tution of .Judi~ia.l 
a . 

liev;iew ie predicted UJ>On ·thG existence of a written conati tuti.on 
.· . . . 1\ . . . ' 

toot is also rigid to 50l'US extent5• ';rhis opinion aeeme to eet 1 te 

Judie ial Jlsvie\.ll end 
written constitutions· 

emplla.tic a~tH·~rtion in the jud.g.tl}ent of 

~t~L.'!.t-.M.!.~Qn.6 . in wh:loh Ma:rshall 
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O. ,J. • uttered t nce:rtainly ~ill tho!13e. who hliVe formed written co:netl:­

tutions conte.npla.te thetA ~.a tormirtg thfl f:und~~ental tmd parsu:wunt 

law of the :nation, and oQneaqUJiHJ.tly, the th~o:ry or every eucb 

e~".t'lrnmet.'lt mu~t be, tha:t an act of' the legialG.ture, repugnttnt to 

the conatitut1cm., is void. ~iG_Jlh!l!?,tL~lt~S§~L~.it,:t~gh~d. ~£ 

§LJtr*.t .. 1~! conatit~$.1o~.~.JmL!Jl-f!2!l!~qW~B1ill. tg .. ~fi-P~n~;tg~r~L!h!! 

£.9.ytL_?.L9lle. ~9f. .. ;H~.L!Y...~JP.entai. .... l~t!.!J£j. nl..:?'!L9..f _ ou,r ... ~Q.Q!!.'\13!:£.. tl 

~!Mm;;;;a. ConfuWJ.ion, under~tandably, hue crf?pt in, from en 

1solate:d reading of the lest ~e:rrtenee. But ex})ert oyiniotl o:n thia 

matter slfl:ems to be that what ie o,f essance .in Il~a.r·~ht~.ll 'e ;judgment 

it'J the emphasis B di.rcct or irldirect • on the £\Uprern:a.cy ·of tb~ oono­

ti tutto:n.. Jn faet:, MarE~htall 'e interpretation wae not received 

!.avonrably at that time Gnt'l hat$ been eha.lleliged sinc0.. The written 

x;a. t;ura of' a. constitution ia• in the opinion of 1Prof. :Dicey, one of 

the consequE-nce$ of conati ttltional SU}i!'E?.tr~&OY, and' is aup}JOatifd to 

no deeper tha.r .. s,.-politicnl ~:ttf:~Cdiency'~7 ., tt'ho.t writt«rm cotu~titution~ 

tol:i.th defined limitStticn$ do not inevitably reuruiz·e Jud1ciQ1 .Review 

. ia ttppt~rent Bines e, ma.jority of the countrieB of the worlfl wbi~h have 

. v.·ri t·ten consti tutio.n do n.ot allm:; their court.s to e!{e:rciae this 

extraordil'U3il"y power.. 'I'his claim., theref'ore,. seems to be dis:r;roved 

. by the e:q.1eri~nce of count:riero \lt:ith \vritt~n oonat:ii:utio.n,e8• As 

a:'l.n elL'lOSt universal f<~ature o:f popular government, {.iudicial Review 

ia encoun·t;ered. rnuoh less ·freque:ntly9''• Th:ua, 'l.iu.dici.a.l HevieW,, et 
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leaet in tl~e senaf» in which it has develoJlen 9 in ·the u.s. A., :la a.r, 

.implied, not a. suh~il·teu:rtive po~ve:t•. · lt is commonly implied, as in 

·the t?. $.A.,· .from the Supreme Court •a jurlioial power to interpret 

law an<i decide oaaos. But at the same time, it is to be porne i.n 

mind· that this :power, even in the cotmtry of' ita modern origin and. 

development, ia not necessarily related to or derived from th~ ord1-

ll&"Y judicial fun.c·tion of' law-enforcem~nt. !Prl:uat a. ceu:c·t cellf!d 

U}lOn to ,interpret and applt a. otatute is under no comrrulsion of 

logic to ask first VJ"b.ether the statute is \lalid in tE>r:ru.s of some 

higl'H~r coneti tutional la'; tnus-t, ot course be a.d mi tted in view of 

the tact that the oourta in many dou:ntr:t~~ posaestt :no such add.i-

Heview is less a. neceseary ndjuuct to the written conr:rti tutio~ than 

Judi.cial Review as a 
corollary to limited 
government and conati­
tutj.ounl supremacy. 

supremacy· o.f. th~ organic, consti tu·tion­

al le:v;• and the fundamen·bi~l distinction bet~ieen thia 1&\V and the· 

'ordinary • lew, quito lo~~-sically inlpl.y t.ha t .any not o~f the ordinary 

la•t••r,:s.kil'lf,~ bodies, which oontravemes the provisio:nt:a of the paramocnt 

11ism by aud through whic.h ·thia can be done. 'Ibis may 110t be con-

fined to ~ review of tho 1egialati:ve acts. nonce the Cone:t:itution 

other organs of' government nro co:naidered a.s limited by its provisions 
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it· .follows that· hot only. the legislature-, bn~ ~leo the exetut1ve, 
.r-,· 

and 8fl adminiert:t~ati ve az~thori t_iea' are equally li!rii ted" by 'i'ts 

provision$, so. tba_t· any ~~cutive' .~r. adm~n1.str8t1'Ve act which con-
' . ·, . 

~::., 

travenea the provisions ·o£ the co:r,ua:titution. must, ··a$.rn:i1arly, be 

void . ~d \~e co~-to ~uat : :lnvGlid~te · tl~~m~ 11 •· . 

. It. 1~ .,generally ~aaumed. , that. .. th~ .1nsti tution of Judicial 
. . ' . . . ' ' • . ·: ~ • : . ;_ t ' . l. , •• 

!iev'iew o~iginated only in the United Statee through the exercise of 
ll • ' ' ' • • 

euch power by tbe American ·suprema Court. · ·'%his notipn ia ·true in 
' ~ . -~ . . 

. . . . 

biatory• · :· nThe_ .. \ll'timate origins· ot this imnti t~.·tion are t'art of the 
- . .-. :;; . . . ' . .. 

. . 
tneamlesa web of:: _biatcr,y ~hieh :liai·tland .found when be eame to deal 

~- • ' ~ •• • • < - -- ~ • " -._: 

with the :e~;-liemt period ~~- !Btiglish· lega,l history. Th~ gowth of 

the- CQmmon Law ~a- ~~ ·eDsenti\\1. p&r~ :o~ the~ pict~ref;;12:. · Judicial 
• I '•, • • • ' 

Heview _in inglMd . ·r~s-ts Upon fa· ma~& -~f- ca~e~la~a :str&tchin.g. from 

deci•i:oti4i on p.l~oedure iong ·obsolete do1:u1. to thf} ·present day, and 

illustratea' ~h& way· ;in which 'co~on law adapts ite,elf' t~ n~w needs 1' ~ 
Hietori.cslly e~-alting, tbe idea ot .a· •:r~ndamental' or · •nig)'ler' law 

''was';. :i::n the mu:b~ identified with:th~--.ayst~m or comt£on law and with 

.. tbe recognised 'rights· of the J:,'hglis~..men. · Cne 1e reminded, in this 

Origin of Judicial 
Rev16W '• . 

of dictl1la,. in the famou~ ':Bonha:m'·a eaae •, 

that nJ.t 'appears._ ill our booke,-- that' in many case~ the common law 

'will control acts of' F&rliac;ent; and ·$oiiie·times &t.fjudge· them to be 

utterly void; tor when an act of' Parliement is agaituiit oon.m1.on right 
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and rea.~on, . tmd repugnant; or itli:X.ltle~ible "'tO be per!'ormed: • the 

coitmon law will control t.t anq adjudge a~b act to b~ void'' 14• , . . . . . . . : , . 

.. ' 

Th\9 ba~·ic idea underlying Judicial Review il;! generally con~idered 

to· st~m· from these l'l'onou~ement's15 which.· show how de~ply . the ... 

Jmtp,.riean :plen O:f . Judicial lteview was .rooted in .the l?ngl:1r;;:b_ legal 
. . ' . . ' ~ ' . 

tr~dition16• J!~4)r Coke, it lllas .the common ·l~w wh1oh a.esigned .to 
., 

tl'Je King his poW~l'~t -to each of the· Courts of the ~eal~ its proper 

jurisdi.ction, and· tc:i Engliahmen t11ei~ rights end privileges. Co:rr~on 

law was the ftmd&.mental·law of the ~ealm, $lld -~he 'embodiment of. 
. " 

reason, and 'subataritielly uncbangeable. -~ven Jl&.:rlisment itself was 

unable to change the und.e:t.:.Cliing E>rinci-pl~s of jus.t1ce erzibodied in 

the common law. i!owev~r; the 1niFortance ot Coke 1 und.enie.ble though 

it waa, ahculd not be exaggave>ted.. c6ke 'a mighty er:rorts to estab­

lish ·the supremac)' ·of ·coeC,.n iew ·were·· ~o~ned into· the oncoming tide 

ot parliamentary . .supl·emeey ·which, :though ·contrary to the erstwhile 

traditions of the :English Ootlat:1 tution, ttl timately prevaiied and. 
' ! . : 

set tile pattern of· the English constitutional law. n~meeforth, 

:t:nglieh. judge.s wei·e' to be gtt1ded by the -:Blao'J.::atonian pr~nci ple . t.he.t 

~the.power o.f !arlirimerit is. ~bs~lut~·and.without cont:rol~11• Ao 

:Elreklne &1~:y, in ro:a· f'arliame.rrtary Practice; points out," ~The Cons-

t:i tuti on has 'afH:1i€t:!e(( no . limits to .-t:he a11tho:r;t ty of ?er liQent over 

all matteZ.s ana· ~:r~vria wi·tb_in. it~ ju:t~±adiot1 .. on. A law may be- unjuat 

·.e:ild cQntrary to .·tbs princ.i}lles of ·aound governelent. J~ut :Parliament 

. ie 'not·. cont~dl.led 'i.n 'i.t~ d.isaretion 'Sttd when it errs, its errors can 

·oo correoted .bY itmelt•t.' · 
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The Cokeari.concept:ion of the supremacy of·commori law and the 

belief that courts were :peculiarly the defenders of the peo.ple· 'a 

~ri~hts, were carried by some Englisht:len who settled ·in Acierica. 

The sub~equent bitter eltperience.o:f-the repreaeive and tyr.nnnioal 

Uubsequent development 
o:f .Judicial f:l:eview: · -
in the u.s. constitution 

lawe of the I1ri tish :Psrlirunent 

· relating to the American Colonies, 

·the j,nfltience of the 'Bl.ackatonian 

princi:plee·, the impact or l'!ontesquieu •a -cheery of the s~paration of 

powere on_ thG fr,amera of the c·onsti tutior1·, _the- political ;philouophy 
,. 

pE';~ryadins the Constitution.;.. all these d,ictated the :need to insti-

tute sa.feguar~e aeainst the executiv'e aa much;:·ae against the re­

;presentative. assembly, the 1eg15lat'ure. '?hough no ep(11C.if.ie -men-

tion ot the roie of the Co·urts was .foun~"l ir! the Constitution when 
l "'. ' .· 

i't wa.s .drafted and enacted, thie could 'be· dedu.ced. ~1·om t.P..e · 'supre-

lnecy. clause (article VI. 'cl. ll)·. and. t.he rrovisicn fOl" the· ecope 

e:nd extent 'of jud:ici.sl power (ar-t. lil) which eha11 extend. inter 
. . " ~ . 

alia; to all-~ ~&ees in la.w and equity ariei:ag una.er the· Coris·titu-·. 

tion, the. laws of· the' u.s. and tre&tiem :mad~, 01~. which ~·hall be 
. . 

made, tmder its e.uthority, and to controversies between two.or more 

States. 'tihile the subseQutmt 6th. and 14th. _ .J~mmlihi.lenta adc-:pting 

the •J.!ue Proce$S Cla.u~e • ge.ve the opportta1ities for tile -exercise 

of tb.e power o:f Jud1c1.al Revie'L7 by the ~upreme Cotll-~, it v;aa ·not 

ur.:.til Ch.ief Justice Uarahall decided in 1803 _in l~arhury v.!...)~diaon 18 

that ·tbis inotittation had beer. t'laint::r.inod as an integral and vital 
. 

11nrt. oi' ·the J{n.e.rican ays.tem of governna.ent. 
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The -~merica.n judicial proc:H!S$ served ao . .a 
. '. . ;': . -. . . 

great ins_yiration tor the Dou:tll AJJ~ 
- ' 

of .fiexico, ArgEmt1na, Eoliv.itl,- Colriufbia, Venezuela ~nd Cuba ~leknow­

ledged the supre!!OOY or t'M coneti·tution. on the typical 0.8. pe.ttern.· 

.?or example, A~ticle 133 c:J.> the t.1d.ted Stat.es o£ ~~xico 11 ae at1opted. 

on the 31st January, 1911, &£lending ·t~~t cf the Sth Fe'bru2~y, 1857, 

decl~res that '1t-hia Co~eti tutioti and the laws of the United Statee: 
- ' '.- ·' 

of ?!ezico- wbich shall be !!Ae.~e: in puz-suanee thereof an-5 all treatiee 
. ' . ' . . . 

made or whieh shall be me-;de un~h:rr thll_ a~tlto-r1·ty of tbe rl;'esic1tnlt 

of the fte:public ,_ with the a;p,provsl. ·of· 'f;;h~ Oong;ress, · &!:tall be tbe 

.!.nd tbe e;iudges :in evl!lry ate. te ~hall be 
~ .- .' ' . ' 

boun(: by .this Constitution· arM! by t:tlese law~ am treP.tiest anything 
' • • ' 1 " ' ' ,. . { ' • . . 

in the Consti tutioll or l&Wfl o£ any state to the contrary notwi t~ 
- " ·· _ ~ - 19 - ~o- · , 21 

standing~. The consti,tutions o-£ Guatemml.e .. ., Fcuado:r ... , and £ire 

contain aiudltlr •1eclara:tior;s. i.'.rticle 22 o:r the- Constitution of . ' ~ .. , 

Argentine. states that ttthitl Co:nsti trttion, t.he laws ct the :n~tion 
; • ' < '·_ ~ 

" 

- diatated by Congreso in eoJJaeq,uence the:reo:r, a.nd treaties with 

foreign powers are the a:u:preme lawa of the nat1on°. ~t'hc Ccmsti:tu-
.. ' . 

tion t;Jt 1J.ic_aragua, in Article- 265 eaya that -~the Ccna-t;i tution 1s 

&UJ?_t>ellie law of the Repu.bJ.io.. fi'o iawst- decl'te.ee, regulations, ordere, 

. d.iepue:i tiOllf.llt })Rete or treaties Wld.Cl}, are in: CCUflict Wttb it ,or 

.~hich in any _way alter ita prc.rvi.siona _he.ve al!"J va.lj;~i ty. ~t _ l;lrticle 98 

l-

'' .·'· 
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of the ~ew Conatltu~ion of Jdpe.n $8-ys almo~t' the· s~u!le · th1t:tg. Such 

an express provision coul<i.be noted·in the Constitutions ot Brazil 

(1S91}, H~iti (1915) 21 tiond~as (1925) 22• Similar provision~· are 

to be round 1_:n Articles 1 & 2 of the Consti-tution o£ Czect:tOmlovakia 

(1920)t. Article 'i40 of the Austrian Corietitutio:n o.f 1020, AJ•ticle 
·' . 

121 .of the !)panish ·constitution o:f ·1932', al:ld Article 10; of the 

Constitution ct ~umania of 192;. 

:Ch.e neareet ~Ji·proxiaa·tion to t1'u>i icial Review i:n the usual 

t~me:riean senae ·is to. be fotm~i. :i.n the Colrl.monweal th of .t~ustl .. aiie, arid 

· to a. l:"at~ l~;aaer ex·tent, in Canada. :rn:· bot b. these countries, the 

cci'Ut.lieial f:eview in 
· the Coneti·tutiona of 
Cane;.la & .t~uetrelia 

practice of ~Judicinl_ 'Reviev1 bas not 

a.ttain.$d ::thez f.Hime Sigrd±~ieartoe B$ in the 

u.s.A., 
forms. 

:pri,nci t:·l{) tJf ;;rupr~m:.tacy o:t th~ vonsti tu• 

.. tion and the right of the courts to d.eelare ultra .v:iree eets of: the 

· · Jl'tJdEU."al · l"Ettrlie:nent repugnant to .tzle C011Bt1fm.t:iOllt hgve been we'il-
. . " . ._~. . 

_._establi~hed~ .. ~~$ither the Can.adi~nl .ncr tl1t~ Austra.lien (~o:t:u!titut1on 

expressly provides for judic:ial review; but the (H:;n.u~ts· in 'both 

theae i.;ominicno huve clothed ·theot3elv¢a with thi~ pow~r on t:he b~uda 
. . ' 

: .. ':.of ·the t;beory t.ha.t it ia a logical s.!l.:i necessary adjumlt cf -the · 

j . 11 ·i ·l .c-· t'" -..:n24 uc. c e .. .~. unc .J, GLl .. 

!ustrel.ia .Judicial ~twie\?. bas· auqcessfully providetS. for the· d:ynaniism 

of the written consti tutiori to aui.t the r~quirements o:t changing 
'· . 
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An increasing tet1de:noy. to ir.corporate the power ot t;tudi.cial 

ll:eview 1n the Const! tutions o.f tr'Uroz;re alatl .e\sian c.otmtriee has been 

Judicial 11eview in 
J:1urope and A-sia 
aince World Wer l:I · 

Eastern European countriea likec A.lbani~a 

(1946), 26 Yugoolavia (1946), 27 ~nia (1.948}t28 ~leerie. (1947)29 

& E. Germany ( 1949)30 were based on the i~.es. o.f' flll omnipotent leBiS­

llZture, precluding Br£1 scope for Jud'icial Revie';r• the countries of 

'&estern Eurox~e, · thcugb mainly .adopting perli~errt~ govel"~ent, 

incorporated provi.ei~ns £or Judi.cia.l ·!review a0 a ~heek on the power 

of the leg:J.elature. · 'This, 1!1C?dertt aceepte_noe of -Ju~icial n~view can . 

. be attri.buted to two f~ctors: (a).~diatrt::st o.r .p~rliementarie~ under 
. . . " ' -. . ,. . ' 

wr..ich .f!tweolini, Iiitle:r nna J~etain rooe to 'P.ower, an~ (b) the conse-

qu~nce of revival of nstwel la.w: agrdnst the jurid1cel p,Osi ti viem 
·._ .. ~. 

ot · the r;aa t· .genera.tio-ns 31. . In tll.e Coiuli ti tutton ot the F'Ot.lrth. l?rench · 

Republic (19-*6) a Ccns-t.itutior..al Com.''fl1 ttee {;)f mixed .jtu!ic1al-legi:a­

lative tfharecter was i.ntroduced; 'bu:t Jttdi.ctal :Re.vie~ was Vf'tr! weak 

in 1ts OpE!ration, becau.ae tile ·fjo~1ttee . t@f!G more };rOlitictal thtm 

judic-ial in 1 ts workirtg~ ~t?be r;rse tice of' Judicial -!eview ia found 

in a ntuo.h stronger f'om itt 'ltely under tbe Cons·titution o:r 1947 in 

which ·tbe CotuJtitutional tol.!rt ap:r;eare to exerci~ai 3Il effective_ 

check on the legislature32• :tn · Vteat GerUJaw. too, . by -the syste~ 
under oonn lktaic l~\ii' of' 1949~. similar sp~cial· Cott$titution&l .. Court 
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is created to protect the Consti tutio:n e.getu:st 1.n£ringer:e:n.t by 

di 1 i 1 . 33 ~ h j • or nary es u at1.on • ..,;mcng t e me or col:1t.~.ntm·tal l'lU.tiona, 
';(',4 

Germany .ha:a gone f'SJ.'"theat in accepting jud,icial review_.~.... "';;""he un-

u&ual feature o:f Judicial Rteview in \7. G0rmany is that the Courts. 

even teat the ste.tuteB o.n the touchstone of natural law and eupe­

riol' consti tt<.tio:nal norms'5 •. 

of Judic!a.J Eeview ir; their ccnati tutional docurnenta, Jepan cornea 

.first, for, the ~!rpanece Ccmatitutio:o contemple.tea :full ju,J!icdal 

review of constitutionality of lav:ts b:r the ordine:ry court$. India 

the e;enera.l u.s._ ~u1d GorJtlom;~ealth puttern. 

~!:he exercise of the po'iier of ~Judicial .R€view is normally en 

inc i.dence of t.he type Ol"' c.hgf·ac·ter of e. government or a consti ttl­

tion. In general, however, taking into account ito nctual o-peration 

Ihre€! a.epects of t;he 
working of the pr:!l.nc:i.pl~ of 
judicial review 

through th<::> year&, it ua.y 'be 

observe<! thet Judicial 1leview 

ae a preservi.ng instrument oi' 

consti tu:tionslism, extends to ~ }'>I' inc ipal areas: !'.!ttl, it vre­

serves the constitutional balance of auiJ::-lori.ty 'between the f"e1'ieral 

prerservee the belm1.ee be·tt>"J'een executive power ar..d 'the legislative 

:power on the cru;!e gcvernr>;enta.l l~¥·sl; nnd third, 1 t tle.fend fi! the 

fundamental human freedoms B.nd thus eets B3 "the t gr~at f~entinel ' of 
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tbe cherished values ot life. 1~11 these three e.apeQte of the 

.exe~cise of. power of Juuic1~i Review may be found in a single 
. . 

federal state, based on the J)rinciple ~:r·aeparation or powers and 
.. 

~uaranteeing, con~tituticnally, certain 'basic' freedoms to the 
.' . '..., ' 

people. Some col1stitutione, however, might, as they aometic.ea do, 

·i~ teet', 'e:Xhibi t only one. o.f the. ·tbr~e aepe~t~ or." the exercifle of 

this power, ·to the exclusion of the rest. :Eut what is important to 

keep in mind is ·that,· each o.t"' these t.bree ae:peete aec'U!.:es tre~en.-

• d:oua significance in the specific ·contexte to wbic·h they apply. 

'xhe existenoe of an im~Jertial end independent judic:~fel organ, 

and the exercise o~ the power· of judicial re\<"iew by this authority, 

are conai~ered to· be tlm inevi tab.le 

mechaniame o:t a federal constitution. 
lndi.speneebili ty or 
ctherwiae. of' judicial 
review in a federal 
constitution . · · Pederati"on' btdt!g ·a comlfosi. te governme11.t 

with n division of powers entails inev:i.ta:ble cofl..fliets. · Ther~ is 

eno~gh poseibili ty that· disputes will crop up between the eentt·a.l 

gove.rtlment and ·tl'le federa~ing unite. on ·the one hand, ·and. among the 

fede~&titlg ·unitt'J th<etfraelves as re~~l:da. their res;;~cti.ve rights and 

s:phr·re"' c£ action. Thia :ia not ii: f{Zere the.oretieal possibility, but, 

sa the llistory of ·the ~.ajor federations of' the world, notably the' · 

p,.ational - Btate con:t'licts in 'the ·U,;!5. 1.. · abows' a 1fe·ature o:t common 

ccourence. 1h$l'e nn.iat, ·therefore, be. some organ in-dependent both 

oi: tlJe :federal legislature and the executive· and ot the go'Vernmenta 

of the units, the basi.c function ot Yihich ·~ill. be to 1ntttrpret the 

constitution 1!1p&rtially nnd to adj:Ud1cat(b tipoil any disputes o'f "t:he-
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between the contr~.c-ting parties., A.ccordi.ng- to 1'raf. 1\.C' .. Wheare, 

an emiU(ll4.t tlt;ttttoJ1•1ty on ;faderaliBm, uf1inca a divi~tion ot powers is 

ar:. eeeet~tial p~rt of e.ny .:t~ederal gc.-ver:nment:,. since e.ny such divi-

1.\lio:n must be e:q•rtlH3S~d in words whe:th~tir ¥'l>Ti tten dowr: or ncrt" and 

there will be die.putes abt.:n.rt 'thf$ tex'1:.>s of the divi.eion flf pow~:rs 

But s1noe it :is the cri terio.n C·f. a i"e~leral ,gov•n-n~ent not ~rely 

.lt is at once tl1e interpr~ter and· guard .tan of th~ conet1 tuti.oz.t anA 

tl:'ibunal t.·or the deterrni1:1aticn o:f d.ieputee; betY!'een .the consti tuer.:t 

units of ·the li"ederationn37• (;our.ts tn:ercl~e this. .fune:tion in a. 

limitatione upon the exercise of authority, Federal and State. to 
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'th.e end that each may continue to· discharge bermonioueljld:bh tlle 

other, the duties an trusted to· i.t by the Coneti tution~~. . Thue ·the 

judiciary is vested with a quasi-arbitral function between· two 

centres of diveroet if not e3Sentially equal powers. '('Je· bave to 

take note of the·' -fact that federalism,- tor better o:- worse •. 1nvo1vfts 

legalism, and that. utn.e sheer· f'aet of lfed.eralism enters the purview 

of eonsti tutior1al law, 'that is~ becem~s a.' judiciel ·concept, in con­

&equfi.oce o.f · the con:fliote which. have at times srisen betwe.en the 

idea. of state autonomy {·'state ao1rer~ign.ty') and. thE: prin,eiple of 

l~ational Jaupremaey'~40• · !n the arresting langU&ge of· ?sney· c. J. ~ 1:n 

• - . '1:) .1.. 4 1 " Ab.tem!YJ.! ~ s;~O~,. ·" ~hie judicial :r.ower lPXS justly ·regarded. ae 
. . . 

:1nd1epenaabl.e 1 · flOt merely to maintain the supremacy of the la.ws' .o£ 

the Unites States, but aleo to guard the Statea from any.epcroach­

.tt..eDt UpOll the roserve:d rightS Djr the general gOVt'lmil'ent. • •,. • • • • SO· '· · '· 

·long •••• as tbia Conatitt~t·ion shall endur~1,. ·the tribtmal t!luet exist 
' . . 

with it, deciding in the peaceful forms of judicial ·proceeding. the 

angry ~nd. ir.ri ta·ting cotltroverc:1ea between· sovereignties, which ~~ 
. , 

o-ther ·countries nave been d.etermined by ·the erbi trament' o.f :force~. 

lt w.ay be ·a~·uumed, tbere!ore, 'tnat·~" lt is in the •mce poi~e. 
ana balance of forces' that the nee~' 'tor' 8 federal judiciary ''bec~mes 

t'1anifest. Prof. liicey thought that ~Tudiciel ·Revie\-1 was a neceesary 

aceonpanirnent of £ede.re11sm, thnt· a fed·aral ayste.m derianih;~d eome 

eu.ch powi.~l" as tbt\t .exe:reiaed b:y the federal CuprenH'J Court. in the 

n~ B.A.," and that iithe glory ot the r~u:pders oi: the u~.s: is to hsve 

devised or adopted arrangements under whioh the CcnE}titut,:ton beca~ 
. 42 ' 

in 'eal1 ty as well as 1n name the supreme law of ·t:be lsnd ~a • • How-

ever, .D.icey•s observation is only ::oartially cox·rect if we take into 

··~;. ;· ( . ··-: .. . . : ~ . 



account the: federal co:nsti.tut1ons o:t· the .world .. of. the 20th century. 

In 1 ts American usage, the doctrin~ of judic.i&l review operates 
' ' 

:n.o~t eucceaafully in. the Comconweal~h .o~{j;iustr_elia. In ditf'erent 

waya, 1 t ia to be :found i.n the Cqnsti tu·~ione ot qB.'tlada, Mexico, . 
• ' I ~ 

:Brazil, Arf;entina and Ve;n~~uela. · ~ut· in Switzerland, Ju~icial, 

Review doea not extend to ac.ts Of' the. Jteceral Aasembly. ln Auetr.ia . . - ' 

(c.onstitut1ons of 1.920 and 1929) and <rleil'nar Gonstitution, 'national' 
- , ; . . - . 

tluuieial Ilev1ew existed, but not to: the d.eeree obtaining in· the 
' . - . 

u. 8.A. 1;1 though the ·Cona:titution of tpe u. s.s.n. of 1923 gave43 . 
- . ~- . . -

the request :o.f the. Centt~al ·Executive Comnittee of the Union, on the 

eotletitutionality of any regulations made by the Republics of the 

L'tlion, no such powers have been co1l!Er~ed upon 1 t by· the ·Constitution 
' ' 

of 1936'• ainoe. under thi.e Constitution. All noliticml and !'tate - - ,.. . -
' ' 

power hee been conc~ntratetl in the Froletar.iat which exercise£" tbis 

tbrougb the highest org&n of ,state 3:uthority,namely the Supreme 

Soviet, whose la.ws are final e:nd. ere not aub~ect to review by the. 

Eurrer.:!e Court of the u. s .• a .. R. It: is only ·the I~f!$1dium or the . 

Supreme :Soviet of the U.s.s.R. ·which can re-view the decrees a,nd laws 

and :regulati.ons rr..ade by its parent body-, the Supreme Soviet. end can 

also interpret the Constitution which has n~ver been declared ss the 

supreme lew of the land as in the u.s.A. ;'i.ccording to Soviet 

Juristic thought, .Judicial Review i.s typically asoociated with. the 

elims-2tru.oture ·in a capitalist society where the jud:ges, :representing 
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. the ruli!lg aristOCl"'acy, are bound, by tl1eir Upbringing alld tradi...; 

tion am temperament, to ,..defend' and 'proteC-t th& intereet of the' 
. ' . . . . . 

rulers, f?-.nd tJ:rua belie the r.;revai11ng myth of jud.lcial 1~tia1-

ity and independence; a~d tl'l~t it 111-accorda with. the· notion of' 
' <. I ' ' . . ! 

the dictatorsldp ot the proletariat. 
, 1 .. 

Several o.tb.e~ qualifipations r!~quire to be noted.. ~it 

must ;not be taken for granted that this !unction or ·the judiciary 

othe:r .limi tation.e 1·a strictly confined to countries wi·tn a 

federa.l . .soverrunent. ln the U.K., where a 

unitary form of government; obtains, the courts have the :power of 

saying wbat should be the 11m~ta of pov.;er of the governmental ins-.. 
t1.tutione, local in ~harac,.'ter. §~., · it ia generally asuumed 

that the judiciary sl'iou.ld have the last ~;ord itl regard to the me~n~ 
' . . . ~ . . 

ing of the division ot powe~s in a ft:lderation. This is contrQver-. . \ .. . 

ted by eome who hold tha-t r;hat is eesentia,l. for ~e.dera! government 

ia thet aome imr~artial body, independent of both t!:'.a~ parti@te to a 

feqer~ticn, should d.ecide tl.pon the matter. ~his f.iUSlifleation, 
' . . . 

however, . _is of mere theoretical importano e, ea in the u. $.A. , :orec- · 

.. ·~ic-~. has eatablished, t.he .el:.aim of . the judiciary alone i.n this 

regar-3., and that the judicial organ is, to all ini~ents end -purroses, 
. . . ' 

.one of tbe central goverz:u:nent. !fl~, itl point of' netu.al prm.etiee, 

in mo~~t of the countries having .federal constitutions, ~sveciall:r 

in the u •. ~:ii.A ... , the exercice of thi.s power 'haa borne li·ttle relation 
·. . 44 to tbe faQt of the ·federal structure. • 
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The essence of const~tutionalia~ rests in t'he limitatio-ns 

which i·t impoees on the o.rgans of government as well as in a certain 

amount o-r diffusion_ of power. !n a very f.Gl"l'mll eenee, const1 'tution-

Judioial E~view and 
Separation ot powers 

nliem· rooane the l';r1nci p1e tlm.t tbe 

exercise of ~oli~ical power ahell be 
. ' ' 

restrained by rules which determine the validity of legislative and 

execu't,ive e.ction by _prescribing the procedure acco:rd1ng to which. 1t 

. t~tu3t be performed or by delimiting its r~rmiseibl'e centent45 .- T'lleee 

as in the u. b., or may oe inserted by proh1bi tions in a basic cona­

ti tutional document, the implication being that a: cU.sre~ of' such 

rule-a by any of ·the organs of government will ento\lnt to a viol~.t1on 

of the oasic. constitu.tionsl document t. and. coneequently, may: be pro-

. nounced as ineffectual by· -the court ct law whose power of review 

will thus act·. aa a significant balancing factor, anrl ·mtd.nt•in the 

&f.mc ti ty and a~li.ri t of the consti·tution. l;n the context o:r th.e 

:fJ:.;S.A., Judicie.l Eeview is a. oorollsry to the princi.ple of separa­

tion of J::owel·e. A· basic feature or the .Ame~ican constit-utio-nal 

5ystem is a. seriet» of oheclts and balance-.;, by which tbe thre~ orgsne 

·of government serve a a restraints one- on the -oth~r. uThat :is ·to sa,y, 

~o.1:1e :proceaee:a of government. az"e: delegated exclusively to one braneh~ 

others are :ma~e depe-ndent on ·the concur,re.nce of tb.e legislative and 

.. the e-xeoutive; una the Ju.:Ueiary ·serves at least a limited role in 

. determi:nine whetber ·the othts:r .two brancheo comply with tbe mandates 



of the constitutio~ 46• .Although ·there are unmi ~takable signs that 

the Iegisla·ture has be~n growing in power, especially ·at the . · 

·expense. of' the Executive, and to a lesser .dagret1 at the expense of' 

the Judiciary, the principle of SeJ::aration o'f powers and itQ eup:ple­

.mentary aystem of c:b..&Ckl!l Clld. bala;aces. etill: .function· laS Vi't&l forc~s 

in /{roericem life. fron the very begin.'fling of the working of the 

American C'onstituticn, the Supreme Co1::rt has exercieed the ·power of' 

Judicial l(evie:w releting to· th~ action. of tb.e .Legislature and the 

Executive. As r~Iarehe11, c. J·. • eo emphaticall.y laid down. in !L~.E'!lrl: 
A"' 

v •. i:1B.d1E~' 1 ~. .if a ~aw 'be in opr;oeition ·to the constitution; if 

both the law antl the Constitution apply· to ·a _particular caee, so 

·that thC' Court .muat either d!cide that eaae· conformably tc·tbe law, 

disreec,rdir.tS. the Conati tution; or con.fornably to the Constitution, · 

disregarding the law; the Co·L:Jrt must detcl .. mine Y>hicb or these con-

flicting r11les governs th~ case. This is o:f the very essence of 

judicial duty.n 

t}1e Court aaer~rted thia 'power over ttxec-utive aotiort. too, and s·truek 

do~n n kreside~tial order of seizure of nteel ~ills on the ground 

that it wss not authorised by ConeretHs which alone was entru~ted 
49 with the law-making power in both gocd and bad times • 

. H.o~;ever, the plain teet that· the _principle of ee:p8ra:t1on or 
powers ia becoming largely outooded by th{'J'·ever-incressing tu.nctione 

Of the :modern a·ta.t$ and a ;iTQ.Wing concentratitHl ·of governmental 

autbority, either tn the :rtxeeutive or in the I...aglslature, reduces 

\.....' 



~ 35 .... 

the significance o.f this aspect of :!;he eli;erciae of the power o.f 

~fu<ticial Revi.e\'r to a.n ·appreciable. ext~.nt* If the h1 . .gheet courts 
. ' 

still nullify the 1,egi~lat1ve enactments rmd ."E:x<!c·utive actions, 

thia is r,:lonc lees in . tbe ~xe:rcise o£ the. balancing :function tban 

in an attempt to protect and. pr~~erve the f.undamen.tal ou:msn free­

doms; and it is in this latter area that JuKUcial f~evj ew aeeumes 

tr1e grtJate~t algni:f1canoe. The u.s. Cc.nst;i:tution, . ~Hl. we have already­

eeen,.perhevs affords the lone striki~e: example of the exercise of' 

the rower of tJU~io1el Beview as a balancing mechanism. in I;,~g1ala.tive­

lrxectlti:ve reJ.a:t:i.one. ln c~mtemporary Jt;uropean thought. and .. pr{J.ctice, 

especially bef'or.e 2orld tier I!, tTmUci&l Review waa IDuppoaeq to 

r;atible 1;"lfi.th sar;n.ration. of' powers. Even in. Italy,. !france an.d. Cer­

many, where Juclioi®;l aeview wa.a introduced a.fter Vorld War I!:, the 

be.sic motive was to prea.erve. the trs.di t:ton of conot~ tutionalitim and 

protsc·t individual rights rather than -to balance the organs o.f 

gQvermsen't: • 

.'·· .. 

yro&-:reea a."!d political atftbility Judicial J:1eview and the 
fundamental human tr~edo~a in a coWfri.Uni ty go-v~rned by. t'h~ doc­

trine. of rule of law and the ideal of conati tt:tioMlism. It ie an 

eee.~ntia.l condition of the mor.3:ern de!ciocretic conoti tutic.nal gover~ 

· n-.ent thtt.t. th® fl'O'$dOms an~! liberties muzt 'be so embeihled in th~ 

positive law of the count:r;r as sur,eTior to the: powers of' any gov(!)rD-
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Ir.e11t that they become ef.fee-ttve gt:.ara.ntees. against the notion of 

the state.. It ia now being in.ereaaingly .felt that itl order. to ~ke 

these rights Gecure and. inv:tole1)1.e, adequ~te legal. remed~eB should .. 

be pro;dded in the conetitutio~al· docupent o:f a oountry. Jud.icial 

.f~eview ·provides_ thie. protec.tion. pf' rundarnental Rigfjts agai:n~t poas­

j.ble ~bJ.lee by the government. ,)'udici,a:I, .Revif'W: of legislative acta 

is n necessary requix-a!nent i.n order tc. vrea,erve ind:ividuel 11ber-: 
' t ;, _( ' ' 

. tiee againat· the. rule· of ·the l3ajorit:t e:.oo .. to 11rot~~ct i~dividuale 

and grc•ups againrjt .indidioua atta:cks by public ot:f'ioe:ra and. depart-
. . 

ments of the gov~rnt'l(Hlt50• .Danie·l \rebater snd :F';ranci.m !.-eiber 

praised. Judicial Review as a bu.lv:ark ot' liberty. TJe Tocquville 

considered it as u~ost :favourable to liberty and to public order~t ,s1 

e.:nd one e:f the moat powerful bnrriersagainstthe tyranny of -poli-

!i1.gh t.e, ncr any jUdie isl revtew of par 1 it\met"lt&ry t~na,c tment "tra.ns­

greesil'lf£ these :t'*:ig!rts; 52 but, the-x·e, as in .the u.s.A., civil ·liber-

tiee have been preserved by reason o! {a) e.n inde~vendent ju.dlciary 

.. 
Certiorari ltnd Guo ii-farranto. Itl the. u. I\., I:>:rel"t)eetive ~rite have 

becom~ parts ot: the poeitive le'i'J, 'to sueh a.?! extent ·that the £-.arli~­

ment would n~ver dream of overridir.g ·or .abrogating-the~ .. In tbe 

. ·ti. B.A., though there is :no specific ~ention of the role of th.e courts 

as the protecrtor of funde'mental hu.ll1~n ·:rreedoms~ the '5tlt. and 14th 

Amendments, adop·tir.g the •.rtu.e r:roceea Clause-' c1:e.ned. the way to the 
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exerciBe. of Judicial Reviev: b;y the ;?Jupreme Court of the t!.n.A. :tor 

safeg-11arding the Bill of: lUBht.e,. and C.hie.f Justice Jtarchall •a 
. ' ' . ' ' . -

famous judgment in ~:r}u~x.....!~~gJ.~on established the :firm. basis · 

tor .futur.e discharge o£ thi~ role .as an integral part of the . 
. '' . . . 

J1mer1can CQnet_itutic:ma,l structure. .Jefferson and _.ltladiaon antici­

pated with warm app~oval that the judiciary would participate crea­

tively in ·the e:nf'orcertent of 'the 'Bill of Hight s. !r.. Court of e,ble 

t:ind i:ndepe;ldent judges, empowcrGd to enforce the 3111 of Rights~ 

~re.rferson s.aoured f'1ad1acn, wo~ld :10t yield to a frenzied :multitude 

demanding pe:r·verse thin,es53. It is no c:zagga:rat.1o:n to say that in 
- ' . ' 

the U.s.A., as in ma11y c·ther countries, the doctrine of Judicial 

n_eview vu1a brought :l.nto 1-)rorninence tJ<.n·e in c·onsequenee o:f :i.te role 

in protect1.ng the J!'undamtu1·tc1 RightB ·than as a concomitant to the 

federal features of the Constitution. 1t is ad:'llli t.t~d that t'~er~ er~ 

not me.ny countri ea which hav~ :fully adopted the system or judioial 

review enabling the courts to act in that cepeci ty .in the matter o:r 

the :fw:tdamexr~;s.l ri$hts of. the individ~-cal gull'.re.nteed ·by tbe conati-

tu.tiox:t. l~t is equally true to say that :t'or htatc.rical reasons in 

~!.lost countries t'crsona of det~ocrstic tendency look· u:pon the legis­

lat.ure rather than the cotc:rts· as the mor€~ reliable prot~ctor of 

;pcpu~ar li bertie a. In Cana{l:!i. and. A:uetralia, :ifundamental Eights find 

:no place in the texts of tlie Cone tl tution, nor 1s judicial enf'orceru.e· 

nt provide.d for. In France, Belgium and S'\redc:m, cour;ts are to treat 

as va11d all legislation tha.t has ·been passed by the requi.rcd 
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procedure. nut inspi.te of E.ill this, there is s groWing conviction 

today that Judicial He:view gaina .i'n reel signi:fica:n.ce only in its 

defence of basic human freedoms. l'n f'aet, thin feature of '"Tur1ici.al 

Heview i·s ir.ost frequently emphasised. al! the one whi.cb more than any 

other juatit'ies a judicial surve1ll8!lce of legislative and executive 

ee·te54 •.. !o put it more eategor·ical1y, the more ._Tudicial Revi-ew 18 

likely to protee.t the individual l'ishts, the r:1ore it fr;;lfila i.ta 

pt:trpo.se. liven in nreat Britain, where there is not written eoneti-

tutio:.t., and where the rigbts of i:ndividuala are not eot.,i.fied in a 

siugle docn.ar.ant a~ in ttany- other countries, tb.e guiding t::~inci_ple 

is th€1 t there cal:1 he 110 real right a unlc:~;;s t'lu:re is proper reaedy. 

Rights without. remedial Ze-$surea becotle pious and vainglorio,u.a de.cle.­

raticus and glittering ger£ralit1eo, without any effective value. 

!n Great g,;ri tain, the libe)"t;y of ·the subjects is ~1a liberty oontined 

and controlled by law, wbeth~r co~on law or ata tute u55 • Since the 

:British :'f'arliament is aupr(:me., 1 t. follows ~as a logical corolla.ry 

tba,t the· tank of the judiciary, e-ven in the· field of' the :x:·igbt$ of 

the individ,ual, .is li~ited to the a:pplic&tipn of law as l.ai<l dov--'!1 

. by ·the ~arliaeen.t. 'The :B!ritiah J,ui:liciar;r cannot qu€mtion or c.ba.­

llenge tbe -validi't1 or a law· enacted by ",!}arliaJZent, even if that law 

1a a:rbi·trsry or unreasonable end se-eks to curtail the basic liber­

ties o:r the aubjcc·ts56• To QUote l~rd Urigllt egain, '1the saf'e~uard 
of liri·tieb liberty is in the good sense of t~ peorle end in the 

.~ystem ot re:prm3entati'lle and responsible government .which has .been 

evolved~:S7• tthis .nritish principle, evide.ntl:y, did not :f:i.nd :favour 
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wi.tll the fratters of the TJ. s. Constitution ·who were ·highly cynical· 

~bout the rule of an o~'li.potent legialature~ The .American approach 

about the 56:fegusrding of 1?undementel. Rign:teJ finds expression in · 

·the opinion of JU:stice. Jackson i~: ~P.,ard .. pf' ·Ea~gat~ori.J!!-!L&r..PUl!.56.: 
. . . 

''the very- purpose of a· Bill of .tfight~· was to wi thd:rfiw certain· sub-· · 

j(:cts from. ··the vie:iesitudes: or·: ¢11tieru. controvera1, to place· them 

beycnd tho reach Of me.jorit~es snd.Gtfici£els and to eetablish·them 

a~a leg~ pr1:nciplen to be alrPliad by tr...e cciurt·s. Cne 'e right to 

life, liberty, and .property, 'to free. speech, Cittcl a free presa1 f'ree­

dcm of worship anti assembly, and other tunde.tcental· rights may riot 

bw submitted to vote; they de~,end ori the ou:tco~e ·of' :no eleetions" .• 

Opinions might differ; but ooo cannot hcneetly doubt toot the 

Maerican exr.e:z~imsri t of aecruri:ng tb~ fundeme~ntal dec~nc:lee o:r human 

11fe by the i:nco'rporationa of def'initfi limitations on. the :powers ot 

govillrnment capable of enforcement by the judiciary• bas indeed been 

one of the :.noot significant con.tributions to the science ot govern­

ment59. Judicial Baview, w'hiCh wae implied rathet• than explicitJ;y 
-,_ ' ~. 

stated 1n the'original eonatitution, but which subsequently beoarae 
. . 

the cesrneratone of ,American constitutibnal syE$tem, <Naa· intended ·to 

aaf~guard both .f~dereliem and the Bill of Hiehts;, but· its eruce,eem 

hss been :mcr'e pro.nounced in the domain of p~rnonel lib~rties thall in. 

the sphere o:f federalis~. l:hanka to· the femo·us . 'du~ process clau8e' 

of the 5th and· 14th A~.erid~nts, und~ the cover of wh:!eh the Supreme 

Court o.r ·the u.s.A. hae at:ruck <lown Congree3ional' le:ws as unjust. 
[:I 
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u.V)r~asonable and violative ot the spirit edt 'tne supreme lew or. the 

land, t:rudicial H.eview le.S.a ·emerged as one of' the moat effective 

instrument& for prest!irvi:cg flnd prot'ecting the· cheri~bed. hti-n. tree­

d<>nul in a country r:ledicat·ed 'to the id~al o! conatitutl.onalism. .As 

!II• . ·• .. 
tbe lim! ta'tion:rf· impc.Hs~d by our constitutional law upon tbe · act1onu 

of the goverl:U'.!lent0, both state and national,. are essential :to the . 

preservation of public and privaterighta, notwithstanding the 

repreaentati ve character of our :poli t'icel insti tuti.one. !fhe en!'o:ree­

ment of these limitation& 'by judi.ciel ·_p·ocfH~fl i.a th~ doviee ot self-

·governing comrmni·ties to protect ·t;he rights of individuals mnd 

minoritie.e, as well against the po·~ser o£ uumbera as againert the 

violence of p\.tblic .agents . transcending the lisi, ta of law-fl~l authori t~ 

eve:u when aoting in t.he nam$ .and wielding the force o:t' the go'Vf!ton-

roer1t. tf lieedleas ·to ee.y; tbe expe.rie:ilce of the u.s; served as a 

·t:dtmendouu ina·pir,aition to the new ·cotmti·tutiona in Asia &tHl E1.lrope, 

notably: clapan, Bu:r.rr.a,- lnd:ia and ~eet Germ.sny.. ln !nQ.ia, as we sn.e.ll 

see later, the Consti tut.ion }~.as aaeigned to the Suz~reme Court the 

rol:e :of a sentinel on the n,g.g! -~.r~61 t il1 reltttion to the ~·unde.-
1;lBntal liigh:t~ •. and Article 32 empowers tnt: Suprett:e Court· to l.ssue 

the wr.i te of :t&?eae eotnU§.t ~ •. J?RQ~.;.P...:t~.iS?!lt ouc "a~ranto, 

and certiorari, tor ·the p·l"Of:Elr and e!'f'ectivo anforceaent of -Funda­

mental Rights. [:ha writs ere. ·not novel i:neOrftoratiOl'ls in India, hut 

beve been e~sentially 'borrowed·:from·English. ecl!m~on law which pro­

vides for the 'preroga'tiv~ wri ta • • regarded by :O.icey as the · •bulwark 
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of .English 1i'berty '. The American Constitution also asaum.ed that 

the common law Writs woU.ld b~ available in the U.S.' The. Judteiary 

:~\ct· or· 1789 '('s.14):&fli!sOWElred a1l--COUl"·tS·Of'tbe u.;)~,H:to·ie~~f!lttite 

of "tsci~S..fa~!!.!'i ~fl:P9.!U~ £2~i ~d:· ~11 other-w.rits not aepcially 

provided -for .sta..tutElt which may· be neeemsar~ .for the exercise cf .. 

the·ir respective jur1$d1ct1ons, and agre:eable> to the prine1p_l.e.s. and. 

usages of lawtt. What ia notable 'in the case· of India is tbe:t the. 

re.t.-edial right ·provided by Article '32 ie iteel!'_ a ttmt'hunentftl right, 

bting ·included in· .t?a.rt ·III of the Goneti tution, ~nd that -thft .Supreme 

Court,. as the protector o£ tbe lirnda!lental I'i:ights. ce~nct refuse to . 

ent.ertnin a-11Plicationa seeking protecti<.rrt against the -lntrir1gem.ent ·. 

or· thet5e :rights 62 and any law •· wllieh t~ke$ away or even renders nuga­

·tory or illuopr;1•·: the exercise ·.o!: • the· Sl;l,prm:'le Court •s power under 

: at,.ticle 32; i~ .void 63. ' It i·s pertinent t 1n tb~a oormection, ~(> . 
·.mention·· what Sri ·M.c. · %:~etalvad aa.id. du:rint. t!m proceedings at the 

' 

inaugural ~i t.ting • of the · Stl(p:reme Court or Indla . o~ January. 28, 

. 195064 : Gnd the· provisione which enab-le them. to b~ reasonably rea~ 

tricted will·need wise ·and diacriminating deciaione. On ·the. Court· 

will tall the delicate e.nd ~lif.f'icult tf?ek of -encrurin.g to tbe citizen 

the enJoyment ·of_ his guarant.eed right$ c011siatent with the rights of' 

·societJ &tld the etat6• l~O lesa onerous, .thOt<gh fBr leS$ Spectacular, 

will be the task of ad judgin~r: the Jrr-:tvate rights of' ci tiz~ns ana 

interpreti.ng and adminieterir~ thee tbft law of the. land.t~-. 
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'The doctrin_e O:f _ I'Judie:1al Reviev; ha.e foimd its enemies as muoh 

m,s ita supporters. The Ol.;itic.isma have come 85 a consequence of 

the exer¢ioe of this power in. a manner which did --not appeal· to lt(.lllby 

Conclusion: JueU.cial. 
R"evit:nii'u ~s: posi ~1 ve -
& creative !oree 

-aa juat or reasonable:. -It is c.ommonly · 

pointed- ou.t that Judicial Ti:ieview 1a · 

t}Sf.lentially 8 negative. lialiting'and 

tmde!locratic -concept. !ttlt tl:d& v-iew is at best one.;.sided and par-

't:ial. lr.1 .m~king · a fair,· rational Md balanced. &Jl&essoe·rrt of 'the 

doctrine o;t Judicial i:teview, 1t has t.o be borne in mind tb&t Judi­

cial Revie:w, like ·the Co:n~titutio;n itself. ai'fit'rus ael well. ·as 

negatee; it ia both a ·power-rfl!l.~ess1ng and power-breel::ing :f'..motior/6 • 

··The· great task of Ju<lioial Ti(;view ia not, and. cennot indeed, be, 

corti'i.nQcl to· tlle "annulment of 1egialat1ve discretion~ or to·· 1'1xing 

the outside border.o'£oreaaobnble legislative aotion»66• Thet, 

indeed, is a negative function, very often (leetructive in ita con­

aequence, ac thtJ history of the U.S. Suprema Court during the·Hew 
,_ ;-· . 

. l~eal era of the. 19'30 •s amply bears out. On tbat hietorio occasion, 

·the u.s. Supre~e Court, im:pelled· by an irresistible ir.rpul.ee tor 

judicial acti.vistn• struck· down as ma.l:tY -Bii eleven Cene:ress1one~ 

at·atutes inte·nded to ooun:ter the ettects of the ~re~a.t De~e~udon and 

·set the ·U.s. on the }.lath to ~ociel welfare state. ~he sharp deba.te 

thi:';.t th.ifil1 jt;.d.icial ac_tion genr:rated need not be recount~d• but there 

can. be no doubt that this ·wae eaa~:nt:i.nlly a diatorted. tsieco.leule.ted 

and faulty application of a d'octrine which gains in s1gni:f':1cane• 

only by being a positive and creative force int~nded to facilitate 



' : ·. :· -~ . · ... 

tbe achievements of the_gree.t obje;ctives enshrined in the e:uprer.ae 

lal'i of the land. The chief. wort.h of fudici.el Heview rathe.r liee'-

.in making vocal amd andibie the ideals that might otherwise be 

e:ile;nced., in giving_ them continuity ot life and of exp:Feseion, in 

gtddins and directing choice within. the limits whe-re choice t~ange.a67. 

l:t the Constitution is the ve~..icle of natio:ntil life and social re;vo­

lution, aa- 1 t indeed is, in a country like India, then e1udic1al 

Review ot~ght to acclerate. end. quicken ite moTement anti expedite the 

realisation of' the .eccie.l co.necience. T".n1s- r-equires a tremendOU$ 

effort- on. the r!lU"t ot: those who- a.drni:rd:etf'r· the. doctrine and aeMnde 

the SU})re;m QJJ&lities- o.f head and heart which go -to make thf) of£ice 

of the judiciary one of greet dignity.. authority and adoration. 
. . 

·The,_: main question today ie not.W.nether -there _ahould be Judi-

cial RevieW·,ln'_ the consti.tutio~ of a ·cota1try,, but to what extent it 

. eh01.1ld reli!a.:ln ana what pU:t"1tOSes .it shoul-d: ful:tfl.·· 'Experience 

2Jaaic problem of Judicial 
:Ueview in e modern 
dernoeratic society 

. . 

irar.iie~tes that Judicial Review 

fulfils its t.lWposes best "«hen it 

.seeks to yrotoct and preeene the 

individual 11.berttea .• · But thi,s in itself'' involvea· a· tremendous 

problem il'l the present era.· Hew best to adjust the legalistic doc-

. t:rj.ne of Ju-dicial Review ·to the needs ·o~ tile day e.:rtd- the philosophy 

of the prevailing .generation will ever remain a ccnetant theme tor 

coneti tutionaliete, jurists and: the :pcli tieie.ns. The~ succees or 
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fa.il'!.n-e o.f a salier.1e of Judicial n'~vicw oepenoa vex·y much on how 

snd tv what exte:r.tt it ie attuned to the lofty ideal of consti tutj.on­

nliszn as well ae to the spirit and. temper of a dyra:n:Jit,; BOciety. 


