CHATTER I

The Femning and noture of Judicisl deviev

In ite mc&érn_ferm,-gapﬁcimlly sincelit@‘éﬁoy%i@n in ﬁgﬁ
Aparicen éansﬁitu@ienal ays%em,v'éuéicial Eaview; has been used to
indicate the lnstituticual arrangements by which the Qourta‘af 1sw
fronounce judgement on the constitutional validity of dis%uté@
pleces of legislation enmcied by the law-making orgsn, viz,, the
legislaturs, Genﬁi&&réﬁ By & mechanism for upholding the supremsey
of the bagic lew in & country governed by the 1deal of politieal
congtitutionalion, Juaimi&l Review implieg & comprehensive judicial
enguiry into end exaninetion of the actions of the leglglative,
gxecutive and adsinistrative bramchee of government, with the sve~
¢ific purpose ci ensurdng thelr confornity %o the sgpecified consti~-
tutioral yrcvisicns. In en age of increased importance of adminise
trative law, Judiecial Zeview le n@t.ﬁ:'term_cf art', btut means
Piudicinl ecrutlny and determinatien of the”légai vaiidity of ine-
srunents, octs and deciaieﬁa."1 In this very bread zense, however,
Judiciel Review imeludesn, for egxomple, “the pany-sided 3urigﬁiction
exerciszed by the award of declermtory orders to and agsingt adminis-
trative bodiee, &nd the Juriediction %o serutinize sdzlnlstrative
determinetions for srrore of law and other defects which render then
voideble but not imv&lid“ﬁ. Sometines, too, the exprecsion is

loomely used to apply to such review when these actions are being
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judged by statutory, rather then constitutionsl, standsrds, I% in
this looge sémﬂe thet the mechsnism of Ju@ieial Review is practised
and applied in countries like England, where, $o all intents and
purposes, the deotrine had ite fiwét secding. ‘?er all practical
@ﬁ?gﬁﬂ@a,.ha&ever, Judicial Heview bns acquired a narrow uaége to
gizgnily “<the power of the Courtes to pases upon the constitutionality
of legislative acte which fall within their nornpel) Juriediction %o
snforce and the power to refuse %o énfovae-éuch ag they find {0 be

unconsbitutionel and hence vaié”S.

In $he course of lts developmenti and @volutioﬁ, dudieial

Hoview hes acoulired 8 vardety of meenings, First, from the @6int
of view of the degroe and extent ¢f its operation, & distinéﬁiaa is
rade betweenl 'federel' Judicisel Review and 'national' Judilcial
Beview, While the forumer moans the right of the courts, 1n e Tederal
ptate, to scrutinize the laws enucted by the component units of the
federstion on the touchstone of their cowmpetibility with nationel |
law, 1.2., law passed by the naticznel légi@lature (é}f.. in Hyitver—
lerd), the laiter, which 1s more compon and more comprehengive,
implies the power 4o test 'naticnal' laws thesgelves in r@gard to

ﬁh&ir copformity %o the hRigher law, i.é.,bt&e conagtitution (c.f.,'in
the U,8.4.)s GSecond, as stated earlier, Judiciel Review iwmplies an
exeminetion of the édwimiﬂirativé éecrees and orders pecsed under
the aushority of law, as distinguished from the review of the law

1tgelf - @& recent development. Third, within the broad meaning of
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the constitutionality of l&wa, 8 fu ﬁaﬁental ﬁiatineticn may be
mede between ‘farmalf fvdiciﬁl Heview, to indicate ’nreceﬁural'

or ‘extrinsic’ é?éﬁimﬁ&i&ﬂ of the v&laéi%v of laws {c.f.y ﬂn irﬁiﬁ},
gnd ’ma*erial’ éuﬁiei&l “eviev, tw 63&0%& the 'saba%antive or
‘intrinsic' exsemination of the content and agirit sf the law on th@
touchstone of the letter end spirit of the ﬁnnatitutiwn (Cefes im

d.a-ﬁi Je 5

If political constitutiomalism or constitutional government
ia based upon & comuon belief in limi ted government end in the use
of & ean@*itmtien to 4m}a@e thoge lxmlTﬁtiGﬁ& ang @nsaﬁe 53 'govern~
went by lews and not of m&n', ard 1f the essence of eenstitutisn-
alism 1ies in & eert&iuiéiffuai@n @fvﬁﬁkﬂr, anﬁ it @ﬁ&in, it iﬁ
advanced by “a ay@tég of aﬁegha aﬁ@ balanc@g inv&lving either &
formal é@garaﬁien of powers. ér'atllea&*:ﬁome divigion of gavérnmen%al
pOFErs ‘between Ju&iciary'anﬁ wxecuuiva~1egislatiV@ aut&orit'“ 4 the
ingtrument of Judiclal Heview weems ¢ be the mogd @fficaeiaug for
ita fulfilment, &ﬁé is an cam@ptial aonﬁiti@n for ﬁﬁmoer&tic gevern»

ﬁwn *{;.

It ie sometimee believed thet the inotituticn of Judlelel
feview ia g;e&i;%ﬁﬁ upon the existence of & writien c@ﬁaﬁitatianl
that is slgo rigié to sam&_extemtg.‘ This cpinicn seens to get its

Jﬁdimié& feview and = emphatic assertion in the judgment of

written econstitutions’ , 6 . v _ .
Rarbury w. Fadison” in which ¥ershell




L EP uﬁt@redz ﬁﬁerﬁaiuly ell those who have Tormed written consti-
tutions corienplate then ss forming the fundapental snd psrapount
law of the nation, end conseguently, the theery of every such
government wust be, that an st of the legislature, repugnunt o

the constitution, is void. [Thig theory is epsentially etteched to

a written constitution, and is consequently to be gonsidered by the

gourt, ap one of the fundepental prinecirples of cur scoiety,”

tonfuglion, understandably, has crept in, from en
ipolated reading of the lant sentence. But expert ovinion en this
netter peems to be that whet is of égsmence in Iershell's Judgnent

ie the empbasis, direct or indirect, on the suprenmsey of the gong~
$ivutlon, Im fact, Merehall's inter?ret&tian wag net recelved
favenrably ot that time ond has been chellenged since. The written
mrture of & constitution is, in the opinion of Fref.‘ﬁicayQ one of
the conseguences of constituiionsl supremacy, gﬁ& is sunposed o

noe dee?ar ther %f@ﬁliti@&l exy@dieﬁcy"jg That eritten constitutione
with defined limitetions do mot inevitably recuire Judicial Review
1p upperent pince e najordty of the countries of the world which have
writien conetitution do not allow thelr courts t¢ exercime this
extraordinsry power. This claim, thérafgra, seens 1o be disproved
by the experignce of countries with written comatdtutions®, As
Freof. CTorwin puts it, "7hile the written constitution is now=g~daye
- 8n slmest universal Feature of ?Q@M}&r governument, Judicial Review

iz encowntered much less freguently ™. Thus, Judicial Heview, 8%
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least in the senpe in which it has develcpeég in the ¥.8.4., im an
implied, not a substentive power. It is componly implied, ae in
the U.5.4., from the Supreme Court's judiclal power to intergpret
law end decide cases. But et the ceme time, 1t i to be borne in
mind that thie power, even in the cauntry of ite medern origin and
development, 18 hot necessarily related to or derived from the ordi~
nery judicinl function of law-enforcement, “That & court celled
upon o Interpret and apply 2 stetute is under no coppulsion of
logic to ask first vhether the statute is valid in terms of gome
higher constitutional law must, of course be adnitied in view of
the fact that the courts In many countries possess no such addi-

Wy

tional power ", Under Chief Justice Yerehsll's theory, Judicial

feview is less 2 necesesry odjunct to the written conskitution than

cudicial Hevlew mg & . & supplement to limited government
coreliery 4o limited ‘ ‘
government and conatli-~ and o parsuwount comstitution, Hhe

tutional suprensgy .
guprenacy ¢of the organic, congiitution-

al lew, end the fundamental dletinction between thie lew and the
"Ofdinmry' law, quite logleally imply that any act of the Qréimary '
laz-zaiing bodies, which eontravenes the prrovielons of the @a?amount
law, must be void @nd thet there must be some organ and some meche-
nlam by end through which thie can be done. Thia may'nct be con~
fired to & review of the legislative scts. “Onee the Conebitution
-ia regarded as the pupreme law of the land &nd the powers of 211 the

other orgens of governument are congldered as limited by ita provisions



it fallowa thaﬁ a&t anlj %ﬁe 1egialatnra, huﬁ alae the ezﬁfutrve,‘
&ﬁd all ad&inistrative authvritieﬁ, are equally limited by its
@*aviaiﬁra, sa that any exscutiﬁe er aﬁministra*ive act %hich con-
ﬁraven&a the praviaias$ of the eenﬁtituﬁien must, eiwilarly, he

void and the ceﬁrts must 1nw%liﬂ&te them”11

It i, 3enarallg‘aasnmeé thaﬁ thﬁ institaﬁi@n af Juﬂieial .
%eview originatsd en1§ in the anit@& Gtates tnraﬁgh the exereiae er
such power by the éaariean anrems @@urt.- “his nmticn ig true in
& very. limited a@nae, but ia othar%iﬁe ﬁiaproveé by the faets of
kiatery.ti"The u&ti&ate arigina @f +his iﬁaiitutien are gart cf the
ceArless ®eb af‘hiaasry whieh :aitland Fauna vhen he came o deal
with the’ &arlia$ﬁ pericd e*_“ lian lsgal %*atorv. The gyovih of
the Common Law is an esaerti@l ﬁ&rt e; tﬁe nietnre”1g. Judiciel
Heview in &ng¢uﬁﬁ r@ats upon & k&ﬁﬁrﬁf casa» lews ﬂﬁrﬁtchiﬁ? from
@ecisiene eﬁ.yrccedura 1@?& @ba@l&te desn %ﬂ thﬁ present day, and
i1 sstrates the waa “in which dommon iaw adapta i%aeif tc new naeda‘g

i%bgricaﬁlﬂ ane&hiaa, the ides Gf a"f nﬁameaﬁal’ or 'nighﬁr' law

“”vaa, in %he main. i&emiifieé with ﬁh@ aya%ea e@ éeﬁgﬂn law ﬁnﬁ with

'a%&e reeagniseé righte of the inglish@en. ire is r@giaieé in thig
| eaﬁtext, ef Sir Fdward Cﬁke, the 102& Chief uugtice of %ﬁe GO&&&E

Grigia of §n&i&i&1 ' §ieas in aaglana, wnc ﬁeelsred, by way

- Boview ef hiﬁtﬁ&, in the famous 'Bonha u's case',

thet "4t eppesrs in our %eeks;~tﬁmt;;ﬁ many—cazes-tha cagﬁan law
' 9111 control scts of Ferlimment; sud -soretimes adjudge them to be

utterly void; for when &n act of Perliement is againot common right



e

snd Teagon, ard,repagnant, or i%p&?ﬁibl@ te be performed, the
ccmman Kaw will cantrel it and adgudge ﬁucﬁ act to be veié"’éJ
Lﬁf basie iﬁea underlging *uéiaial Eeview is genersally conaxﬁereé .
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to stam fram thesa preﬁgnnceﬁeuﬁs whieh mhew haa deeplv the |

imerican ylan 0f Juﬁiei&l &eviaW‘was re@teé 13.*ha Eﬁgliﬁﬁ 1aga1 ,

16 | F@r:ﬁake, it ﬁae th@ cﬁmman'law wbieh assigned to

traézticn
tﬁe Kiﬂg kis pcwerm, to @ach.af thﬁ Courts of the realm its proper
juriediction, and to gnglish&en thsir rigﬁ g and privi?ageﬁ. Gemma&
law was the fundamﬁa*al iaﬁ af the realﬂ, and Ere e&*a&imﬁnt of
reason, and suhstaﬁtially unehaﬂgeabla. ﬁvep %arii&mﬂab i%@@lf wBg
upnable to ehangv ﬁhe unﬂerlying F?iﬁ?i?léﬁ of jum*iCﬁ embedied in

the common law. naweverg %he iﬁg@ft&gco of ﬂcke, nnﬂeriaﬁle t?ough
it was, should not ha exagg&ratﬁd" ﬁeke '8 nghtv sffarta to estab~
1ish the an;remaev of cﬁ&ﬁ@ﬁ lew w@ra érewxéé iﬁtﬁ the ancaaing tiﬁe
| of parliumantary auﬁraweeg whica, theﬁgn contrary to the eratwhile
traﬁitioms of the Englishk ﬁsﬂﬁsitntion, yltimately pravaileé and

set the pattera‘ef'%ﬁe ?ngiish cé&stifatiﬁn&i law.- ﬁaneefertﬁ, |
xnglish 3u&gea were 4o be F@id&ﬁ by the ;Iaekaﬁeniaﬁ Frinéigle‘%ha%

‘ ”thﬂ yower of ?arliament iﬂ abssluﬁﬁ &nd wi theuf éartralﬁi? As ‘
Er&kine &ay, in %i@ &3riiameatary mctiee, pe;nts @u%,'ﬁ“hg fons~
tztatian h&a aasigmea no limita to %be au? %ﬁriﬁg of Terliament over
311 ﬂ&*t@ra aﬁﬁ rﬁrsara rithia ita 3uriaﬁse£1@ﬁ. | & leaw mey be. unﬁuat
[&ﬂﬁ cunﬁrarg 0 “the pr1nci§&ea e¢ saumﬁ g&vvrnment. Hut E&r}i&ﬁant(

' fia not aemtrcllad in its &iscretiaﬂ 33& when 1t Arr a, its errors caa‘

b@ ¢orre¢ted by itaelf" o
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 The Cokesn conceptlon of the supremacy of comsen law and the
pelief ﬁ%at courts werevpéculiariy'thé defenders of the veople’s
Plghtsa, were carr&ed by some bnglishnea who settled in Americam,

The subsequent bitter exyericnce of the rerressive and tvrrnnacal

Subsequent éQVelopment lows of the Fritish Farlisument

o §§2i§f§% fgzgggéuﬁion ‘relating to thé imerices Colonies,
the influence of the Flackstonien
Awrinciﬁlés. the impact of Xontesquisu's thsory of tbe seprretion of
rowera QB the fr&wers of ~he'ﬁenatit&tion;_thc no clitical philosorhy
uarvadlng the Cﬂ&ﬁclxuaio a - &1l these éiéisfe@ the need to iﬁsti-
tute aafegdaras againat the executive as much g &galﬂ“t the re-
re&anﬁatlve aasemhwy, the 1ehislature. Zhough 0o specific wen~
‘tien af ti role of tne-ﬁwnrns was found in the Constitution when
it uas,draxteé'aﬁé eﬁacted, this éiuié be deduced from th@ﬁ'éﬁpreﬂ

| ﬁaéy' claﬁse (erticle VI, cl. 11} axd the drovisicn for ihe scope

- an& axtent ‘of 4adicisl y&he” {art. III} wbich shell extend, inter

alia, ta ell: ceses in law. an& eguity arlaxag under the. Sematitu-
ticn, the laws 0¢';he'%.£.=&nd trg&tiem zade, oy which shall be
éade, under its suthority, end ﬁq‘eogfroverSies hetween two or more
States, iﬁhile the subséaaent ﬁﬁﬁ;.aﬂﬁ‘T4ﬁb.;ﬁﬁenﬁmﬁnt$ sdopting
the 'Due Frocess Clause' geve the opportunities fcr'the-exereiag
of the poweyr of ﬁadicial PBeview by the,ﬁugréme Court, it wes not

) ” . P § . . y . oy o » - B3 < 18
until Chiefl Juﬁtice Lars?alW deci&pd in 1803 in lerbvry v. Zadison

that this inotitation had bean naintained as an intcgr&l and vital

pert of the American aysiem of government.
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?aua the. fennﬁatien fer thia 1na%itutieﬁ AR 1&1% ?ruly and
well, aﬁé th@ exam;le affar&ed by fbe L8 was fallewea;ver?'sesn,

by otﬁer eo&ﬁtriaﬁ‘ Lha maemicaﬁ 5&uici&4 rrocess serveﬁ z2a @

- in oyber constitu- great ias iratian for the wautﬁ Ame~

tions “of the worid

“ riean ?ep&blieg, and the Qcmatitukie&é
of yﬁxic&, nrgenﬁima, Eﬁli?iﬁ, dalumbia, %enevuala end Cubs scknow~
- ledged the supremacy of thﬁ eonstiﬁatisn on the typieal U, 5. pattern.
For example, artiele 133 of zhe ?ﬂiteﬁ Qtates af %exica, ae aﬁspteﬁ
on the 31st aanhary, 1917, amenuzmg that ef vhe oth ?e%ruarv, 153?,
_ &eclﬁrea th&t "thie Qensﬁi%ntian &na he 3&@& ef tﬁ@ United &tateﬁ
cf Hexiecc which‘ahall be @mae 1n,rarauaace theree“ and 211 tresties
maue eI whieh shall ke maﬁa unﬂer zhe @Ltgwrity af the ?Tesﬁdenﬁ

of the Aﬂﬁhblic, with the &rﬂravsi of tE& G&ngresq, ﬁLaBI be the
suprene law sf the 1anﬁ.‘ uﬁﬁ ﬁhe 3@@3 iﬂ—everj a*ate 3%&31 he
bound hy ihis LQﬁEt*tHﬁiGﬂ aﬁﬁ by thﬁae 1&@& and ﬁreaties, anjthaag
i the &cnazi ti@ﬁ or lewa of any &tate te uh@ cen%rdry ﬁ@t%lth?

gtanding”, The c@mstitutiana ef &Lateﬁala 9, @euaéar» s and Elre

21
cent&in similer ﬂeel&ratiaw ﬁr%iela 22 af the ¢ éﬂatitatien of
ﬁrgcntiu& atates thas “ﬁhia aansti%atinn, the 1&ws ef the nation

" dictated by Congrees in ggaseggenc@ th&re&f, ond treatics with _
foreign povers are the suprene légé;af;thﬂ ﬁaﬁ;an“,~ The Constitu~
.%icﬁfaf Eicaragus, in ﬁrtiela:zﬁﬁ.aaygit&atlﬁthev&aﬁétiﬁutien-1@ ,
vauérémﬁ law of the Fé&uﬁ?iﬁ; “Ea Iama,'ﬂeaéeﬁs; regﬁlﬁ%iesa,'erﬁaﬁs,
_%iayasﬁ%i@ne, pacts or tre&tiea @@iaﬁ are iﬁ acaflicu with it oxr

1%hich ia any way alter ite previgﬂens heva aﬁy vsiiﬂity.”_ Article 9B



P
of the Few Constitution of Japen says slmost the sape thing. Guch
an express gﬂovi@ioﬁ eaulifﬁe nat@éliﬁ‘thé Constitutions of Brazil
(1891}, Haitt (1915)%7 fionturas ﬁe}es)"" Similar provisiors are
£o be found iﬂ mrticles 1& 2 of zhe Constitution of Czechoslovakle
{19207}, Aryicle 143 of the %nstrian Constitution of 132&, rticle
A1“1 of %be up&ﬂiﬂh ﬁenstiﬁ&tiea of 1932, anﬁ artiele 105 of the
Lonstitution af yumari& ef 1923.

The nearest spproximetion to Juiiciel Review in the ususl
fmerican gense 15 tC be found in the Commonwealth of Lustrslis, snd
0 a rar lesser extent in Cenada. In both these countries, the

sudiciel Feview in prectice of Juiicial Beview hes net

the Conatitutions of

bl : » g 'a'na.5‘i me significance a .
Cansda & fugteelia attained the same slgnixieancé 22 in the

. 3.4,, Gut f@&lows fhe Eltals mreceﬁural _
o f&rm@. But ir tuege ‘W& countries, the
' zrxaci*lﬂ of duﬁrprahv gf the Constitu

. tion and the rigﬂﬁ af the c&urts te a@claxe u?tra vj“es zets of th&

:jﬁﬁiesal Feriisasent r#&uﬁn&nt ta taa csﬁs*itvtioﬂ, vae seen well'

-establliched,. _ﬁ“@iiler the Can a&zqa ner ﬁhv fasﬁr&*ia “cﬁﬁ%itntian
exproasly prevzéaﬁ for 1u“1exal rcvimﬁ' ant th e eanrte in beth

* these Lominions have clot %@3 »h&msegvea rlt? fhia i,c;swsz"'e?'i the hasia:
- Fipf the theor: th&t it is ﬁAlﬁgiﬁ?l amu necess ary &éé;ﬁct of the -
juéiciﬁl fﬂvctfem”‘& It 3 a? be ahlf t»at %Q*E iﬁ tanade anﬁ
Rustrelias Judiclal Review bas &1 ceessf 11v mrsv%ﬁeﬁ f@r *hﬁ Q”ﬁ&ﬁiﬁ@

of the written ceﬁs%i%utian tc sui% ub@ req&i ﬁmengs of ch&aglag



time and eircumstences®’,
B iﬁefeaﬁing tendency to iﬁccrpor&te the power of Huileisl
Heview in the Constifutions of Zurcpe end Asien countries has been

Judieizl Seview in noticed since the Seeond ¥orld ¥ar., So

Zurepe and fsia

sxnca Forld Wepr IT far ée Eurcope e concerned, while the

s Mastern,furaga&ﬁ céuﬁtrie& 1ike élbania ‘
(1946),°° iug@alavi& (1946),°7 Busenie {1948),°C Buizarie (1547)%9
& E. ﬁerﬁa“y-i1g&9?33 were hased on the idea of en cmnipotent legls-
lature, preoluding any scope for SuﬁigiEI.ﬁﬁview,‘%hs.eﬁunﬁries-sf
Yestern Eare?e.'%heégh maiﬂly<ad6§tiﬁg ?ﬁr&i&&en%&ry government,
incorporated gr@viﬁiuna for Judicisl Eeview 22 a check on the ;owsr-
of the 1egialature. This mﬁéern &ﬁ&&?t&ﬂﬂ& of +udicial Heview can
“be &t triante& to w0 factors: (a} &iatr 6t of parliameﬁtariah under
which Bussolini, #Hitler an& ’mtaia rose EG @@wer. and {b} the conse~
- guenee of yevival of §atur&1 law»agaims%’tha Suridiexnl positiviem

of the %ﬁaﬁ'generaéianﬁﬁx.' lh'%ﬁﬁ‘?aﬁa%i@utieﬁ of the Fenr%h,Frensk'
Bepublic {(1946) & Conetitutional £nmmittee of ﬁixeﬁ 3adici&l~legis~
lative eharac%er was introduced; &Lt dudicial %evia@’waa'vaxy meak
in ite syera&ian,:becauﬁaaﬁha~6@4ﬁit%¢e wae pore politieal than
Judiecdal in ite working., The xzéetice of Judicisl Feview is found
in & wu@r streng&r fore in 3*&13 under t?e Constitu tion of 1947 in
wﬁ;e& the Constitutional &a&rﬁragﬁaars to exercisé sn effective.

32

¢heck on the legislature’ in Yest Geormany, toeo, by the systen

‘ un&er Bonn Besle law of 1949, similar specisl Constitutionsl CTourt



is created to protect the Constitution sgaimst infringecent by

o v

3

ordinery lsgislation” vmong the mejor continental nationa,

%4 .
» The un=-

Dermeny has gone fsrthest in accepting Judicial review
usuel feature of Judicial Review in UV, Cermany 1o that the (guria
even teat the statutes on the touchstone of natural lsw and supe-

35,

rigr cornstitutional rorms

Among the countries of Agia which have adopted the prectice
of Judieisl EHeview in thelr ccnstitutionsl docunents, Jepan comes
first, for, the dapaznese C ﬁstitutiOQ_ccﬂ tenpletes full Judleisl
review of comstituilonelity of lews by the ordimery courts. indias
and reklsten set up Supreme Courts exercising Julicial ﬁevi@ﬁ on

he gemersl U,l. and Conmonwealth pattern,

“he exercise of the podcr of Judiclael Review is norgally en
incidence of the type or cheracter of & government or 8 consiitu-

tion. In genersl, however, taking into account iis actuzl operstion

threugh the yesrs, it may be

i

{hree &agects of ¢
working of the princ

m;r

juaigial review ?lﬂ‘ef ohaerved thet Judicisl Beview
as & preserving instrument of
constitutionalicn, extends t¢ ihree principsl areag: first, it pre~
serveg the constitutionzl balance of authoriiy beiween the federal
end state governments In & {edersl pysten; ﬁeomhu, it meinteins end
preserveg the balence between executive power ard the legislative
power on the geze governmental level; end faird, it defends the

fundemental human freedonms and thus scts as the 'grest sentinel’ of
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the cberiahed values of life. 411 theee three egpegte of the
_exercise ef gower of Jnﬁicial Reviem may be faund in a8 singla
federal state, based ea,the prlnciWEQ af separatian.of EQRﬁrﬁ a&ﬂ
‘guaranteeing, can@titwtitnaily, ¢ertain 'baaie' freedcmﬂ o the
people, Some constztttians, hﬁwever, might, as tley'eemetzmea ﬁo,
1n fect, ex&zbit anly one. ef the bhree aanects ef th@ exercise af
tbis ﬁﬁﬂﬁr, to the excluaian.af the reﬂt. But what is important to

keep in wmind is thet, each of these three aspecte assumes tremen~

dous eignificance in the ﬁpe&ifia'csnﬁex%a to which they apply.

xh@ existenee of aa imgartial ana indewen&ent éudieihl'ﬂrgan,
and the exercise of the power of judicial revlsw-bj this suthority,

Indispensebility or | sre considered to be the inevitable

otherwiae of judicial
reviev in » federal
eonsnit&tian .

nechanisme of a federal constitution,
?eﬁﬁr&tion“being'& c@&@aaﬁt@ gcictnﬁamﬁ
with e division of powers enteils ineviteble conflicts., ' There is
encugh posaibility that;ﬁisya%es %ﬁilvcrcp‘&é betwoen the central

- government and the fedsra*inp unz t# on the one h&né,'aué'among the
federsting unlis theaaelvﬁs ae regards their resnective righta and
apheres of sction, This is;not a gare»theoret1ea1 yossibility, but,
as the history of the major federations of the world, notably the
paticnel ~ State ecm!lieﬁa'ih the 18, A -abﬁwa; a Feature of common
gcourence. Tthere must, therefore, he sone ergan inﬁerenéent both

' of the federal legisleture and the executive and cr the governmeénts
of the unite, the basic function of which will be to 1nterprét,ehé

constitution impertially and to edjudicate upon any disputes of the
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nature described above, and thue to maintain the equilibrium
%etwg&a the controcting pariies, According o Fref. E.T. Pheare,
an eninent authority orn federalipm, Yeince a-ﬁi?igiaﬁref powers is
an essential pért of sny federsl gfvernm@n + Sdnece any &t noh divi~
plon must be expressed in words whether writiten dowm or ﬁﬁﬁ, and
since languege is embigucus, 1% is c@r*ai @t dn & federation

there will be dis srutes about ‘the teris of the division of DOWEDS

ut einge it do the criterion of & fedsral goverusent not merely

thet thers chould be & diviasion of powers, hut ales thet this
division chonld not be depenient upon {ke gepevsl goverament or
the regionsl governments alone, 14 follows thay the lasy word in

~gattling disputes aboul she peaning of the divisieon of powers must

nod rest elther with the genersl governzent alcene, or with the
' P
E o o . . ) . pid] e x X o
regional governmenis alen@;“g Peliticel thedry end politieald

practice bave vested thias final autbority on the Judielery., *2
Federal Couri ls on essentlel element in a FPederal Conatitution,
It is 8% gnee t:@ interprater and grardlan of the corngtitubion and

tvibunal for the determinetion of dieputes between the constituent

w27

units of the Federation Gourts exercise thiz funétien ir &

federal governgent, bsosuse 1% ig the duty of the courts, fron the

neture 6 thelr functiong, o 2edermline the ligiie within whioh %he

hila

ingtitudtions are to move I this comnection, we ¢aw cite the

3;;

owinion of the Supreus Uourt of the U.5,4, in Heouwer v, legenhariy
“This Courty bas no nore imvart@a& fanctiaﬂ then that vhieh devolves
upon it, ithe obligetion o preserve inviclate the consilitutienal

limitations upon the exercise of authoplty, Federal and Siate, to
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the end thet esch mey centinhs o élaeharge harmcnioasly with the
other. the ﬁaﬁ es entrusted to it by the Constitution?.. Thus the
ju@ieiary iz vested with a guasi—arbitral-functioﬁvhetaeea*twe
centres of diverse, if not essentislly equal powers. Ve have to
take note of the fect that federaﬂism, Por better or worae,  involves
legaliam, and that "the 3heer-faet'0f Federalism enters the purview
of constitutional lew, thatis, becencs afjuéieialgcbneeyt,_in con~
seguence ef'thé conflicts whick have aﬁ,éimas srisen %eﬁaeén the

ides of state sutonomy {'sitate aoveraigntv'} and the rrineizle of

%ational Sugrﬁmaey“'o.’ in the erresting langusge of Tarey C.d., in
Abiepan v, Somth,%’”. This judicisl rpower was Jjustly regarded as

indispenaable,'umﬁimerely 4o maintain the ﬁngrémaey70f the laws of
the Unites States, but alue 0 geard the étatea frem any - sperocach=
rent upon the resarveu rights by the gensersl gavernasnt........so
1ONge v« s BE %bisfconstltuﬁmon shall erdure, the tribunal muet exist
with 1t, aeeiéing‘in'thé péae&f&l”ferms ef Judieial proceeding, the
angry snd irritmﬁimg'centrdvaraies‘hetweﬁniaavéreigﬁties, shich ih :

other cauﬂ»riﬂs have haen determined by the arbitragan& of force”

it &ag he aaskmed, t“erefere, t%at, 1% is in the 'nice roisa
and belence of fwrees' that»the»neeé fér a fe@eral 3udieiary becom@s
sienifest, ?rgf. Teey ﬁhdught théélﬁgdiéial'ﬁéview'was a'necégsary
‘aeeomﬁaniment of feéer&liaﬁ, that & federzal systgm derianded sémé
guch p@ﬁ&r.as ﬁh&z.axerciaea 53 thé fééérai Ségrémﬁ Edurt»in the
t¥.5,4., and thaﬁ “tne glory of thﬁrfeuﬁéev of the 7.5, is to have
devised or adcpted erracgeszepts under which the tonstitvtion becane
in reelity =s well as in name the supreme lsw of the lemd® 42, tiow-

ever, Dicey's ebaarvaﬁian-is only'g&rtially correct 1f we take into

Pl S '»1*" ;;'.:‘;:
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account thé federal constitu icns of the mevla ol the Euth.cenﬁnry.
In 1te nmerican usage, tﬁe aactrine e Judieiel review operates
, wbdt succasafull in the Ccmﬁanrealth of ﬁus*rﬁ lie. In @ifferent
waya, it is to be fcunﬁ in the canstitut ons of Qaggda, Eéiice,A
%razil, ﬁrbsntina and Veaezuela. ‘But in Switzerland, Juﬁigialf
m@view doea not extend to acts of %he ﬂeueral ﬁsaemhly. In &aeﬁﬁia
(ecnatitution of 1ﬂ”0 ana 1%2?3 and weimar Con Etitution.l’naticnaz'
‘uaicial Eeview existea, but not %e the ﬁ%gras obt&ining in the
B.5.8,  Although the Constitution ef ‘the B.5.6.R. of 1923 gave”
. the “ayr&ma Courd of tﬁa Union tha yowar t0 render, ﬁeaisiaﬁa, at

the Tequest -of the central Executzve Comnittee of the Union, on the
_eoaﬁtituﬁianality~af &ﬁj regulations zede by the Republics of the
Eﬂién,_no @&chfpeﬁérs heve heen confernédkupcn it by the Comstitutlon
of‘1§3&; ainee, unéar thig Eoﬁstit&tgen.  &11 political and state
power hes heen cancentra@e&'in the ?rolsiariaﬁ which exe&eises this
%brough‘the highegt orzén of Htate guthbri%y,-naaely‘the ﬁaﬁre&e
Boviet, #hcse lagwz are final end ere not subject tec review by the
%upréme Court of the ﬂ;g.a.ﬁ. it ia enly the ”feaiﬁiam of the |
&upréﬁe Soviet of the U.8.5.H. whichk' can review the decrees apd lews
and rrsulationa made by its parent Ecdy, the Suﬁrem@ acviet. end can
aiac interpret the Ceonstitution whieh ?&s never been declored &s *he
supreme low of the land zs in the G.J.& ﬁccerding £0 aav&et |
Juristic tﬁsught, @uéicial Eeview is %ypzeaILJ,asaaciated with the

class-atruciure in & capitelist society where the judges, representing
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~i:he ruling aristceracg, are beund, bg‘t;eir ugbriuging and tradi- -

tien and temperament, ta defend and wrote@t the in.erest cf the
1e“e,van§ thus bel & the prevaliing nyth of ﬁud:cial iup&x tial~

itv anﬂ inde;ende ce; and that it i¢1~acce*ﬂa with the’ rotion of

th dictatership ef the groletariat. | S S ‘

L

- Several other gualificstions r*auira to be notcd. Firai ‘ié
wust not be tair en for prauteé that this fan&tiaa of the judieiary

other 1imitations ia stric%ly gﬁnfiaed to countries with a

' o fe&er&l_ﬁa?einmeﬁt; In the T.Z., where a

vnitary :grm of government obtaina,‘the courte have the Qewér of
saying uhét shoﬁlé hé the limite qf_némer éf the goésrnmenéal in94
titutions, locel iv cbaracter. §§gg§_ it iE generally egsured
that the Judiciery abou 18 heve ‘the 1ast se?& iL’rﬂgﬁrd %ﬂ the mear~
ing of uh@ diviazan of gcwers in feieratimﬂ. “hi& *s cantrover-
ted by some who qol that what is e*sential far.feﬁera* gcvarnment
is thet Bome impertial bcd?, indeyen ent e? both the pgrtisa.te e
federation, stould ecaﬁe ngon the vaﬁt&r. “hisfnuélﬁfiéaiiaﬁ,
however, is of mere theore ical import&n@e, ag in ﬁne v.ﬁ Bey ﬁrscw
_tice has es»ahliahed the elaim of the Judiclary alaae iu this
:egard,_anq.thaa the juéicial.nrgan is, tc all innenta &Nd PUrToBes,
one éf the central go#erﬁﬁeét. ﬁ@igg, in péintjéanet&al pr&etiée,
iﬂimeaﬁ of the countries hoving fege?éi‘c@ne%itu#iéﬁs, eaygeiallg
ir the UeGathe y ihe exercige of this pﬁéef has barpﬂ liﬁtié relation

to the fact of the federel structure’?,
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The essence of constituticnelism rests in the limitations
whick it imposes on the orgens of gcvernmentkaa well as in 8 certain
amount of diffusion of power. In s very formal seénse, conatitution-

Judioiel Review smq  B1iew meeme the principle that the
beparaiion of povers ézercise_gf pelitiealgpawer shall be
restrained by rules svhich determine the vaiiﬁity of lepislative and
exeéutive_actiqn'by preseribing the proceéura accbrding te which it
- must be performed or by delimiting its permissible eentenﬁgﬁ.‘ These

rules and principles mey either be based on uvesges &nd conventions
as in the U.E., or way be inserted by prohiblitions in a baslc cona-
titutionsl document, the implicetion beinz that a disregerd of such
rules by any of the orgems of government will smount to & viclation
of the basic constiiutione) document, and coneeguently, mey be pro-
" pounced as ineffecinal by the court ¢f law whose power of review

will thus sct &8 & significant bslancing factor, and saintsin the

©. genetity end syirit of the comstitution. In the context of the

-ﬁgﬁ.ﬁ., dudleisl fHeview ig a corcllery t¢ the principle of sepora-
tieh af yeweia. 4 pasic feature of the Americar constliutionsl
systen is a series of checks end balances by which the three orgsne
of governuent serve sg restraints ogé or the .cther, “That is to séy,
some procesess of governmen%,are'delegatéé exclusively to one branch;
others are made degendant on the concﬁrxeﬁce #f the legialative end
“the executive; uxnd the-éﬁéiei&ry servés 2t least a2 lipited role in

determining whether the other two br&ﬁehes;camyly‘with.th@ rendstes




¢f the cen&titutianéé

Although - tﬁere ara urmiatakable algne that
the legisiature has been growing in povwer, especislly at the
expense of the Executive, and o o lesser a#gree at the expense of
the dudiciary, the principle of se*eration of powers and ite supple-
'mexzarv system of checks and ba?azaes 8ti1l functicn &8 vitsl forces
in fmericen life, Fron the very beéginninz of the working of the
iperican Constitution, the Suprene Court hﬂa'exareiaeﬁh%hﬁ'psﬁer-of
Judiciel Bevier reléting is“tﬁe setion of the Legislatuvre and the
Eﬁeeutivé. Aig Harshell, C.Jd., ®0 emghatica11§ lgld dowm in Harbuey

&7 ; . : :
Yo Eadiean,?fﬁ, if a law be in copposition to the Constitution; if

both the law and the Constitution apply to @& particular case, so
that the Court must either décide that case conformably tc the law,
éisre”erding the Constitution; or enfermably to the Constitution,
disrey arding che law‘ the Court must determime which of these con-
flictiﬁg rules geverns the ecase, This is of the very sssence of

Judicial duty.”™ In the faﬁmeﬁg case of Joungstown CG. ve. Sawyer,’

the Court asaerted this power over exseunilve sction too, end struck
down & Eresiﬂeatial order of seizure of steel mills on the ground
that it wsas not authorised Ly Congress which alone was entrusted

with the law-meking power im boith gocd and bed ti&ea.gg

However, the plein fact thaﬁ‘the'griﬁeiﬁle of éegéra%ia& of
povwers 1s becoming larg ely outmoded by the ever~inercaairg functions
of the modern state ard & growing concentration af ﬁ@v&rnmEﬁtal

esuthority, either in the Ixecutive or in the legislature, reduces
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ﬁhe significance of this sapect of £h¢ exercige of the power of
Judiciel Heview o ﬁn'apgreciable.extgnt.  if the highest courts
5t11) nullify the legislative enactments and Zxecutive ecticns,
tbis im dope lees in the exercise of the belsncing funetion then -
in an attempt to protect &ud reserve the furdementsl bumsn free-
domas aéﬁ iy is in this laﬁtervéraa that Juiicial Heview ascunes
the greategt significance. %he U.B. Constitution, = we have slready
eeen, perhaps afforéa the lone atriking exemple of the ezeprcise of
-the yower of sudiciel Hevigw @é & balaﬁeimg mechanizn in leglelative~
Executive relations. in cﬁatémyerary Furopean %hbugﬁt‘and.praetiee,
egspecially berore Yorld Yer IX, Judieisl ﬁ@viéw wag pupposed o
iﬁvclve confusieh, raﬁher{%han @ep&raﬁigm,,wf powers, and ﬁaa‘incog-
vatible with sapératién of powers. Lven in.It&ly,.ﬁraﬁaeaaﬁﬁ gerf
many, where Jﬁéiaiéluﬁaviaw wes iﬁtr@éuceﬂ after World Yer II, the
besic m@@ive was Lo vreserve the tradition of conaﬁifutiﬁnalisg angd
'grateet im&iviﬂual righis rather'th&ntte ﬁ&lagce the organs of

gavernment,

Constitutionel guarantee of the rights of rman hae generally
been regearded aa the indiepensable baslc condition of ordered hunan

‘Tfiénﬁieigq feview ard the progress and pelitiesnl stedility
"RARY - LB el 2 o -

; . Favy Do gy 2508 oo w1y . :
fundanentel himen freedoM8 ¢ 5 ooneunity governed by the doc-

trine of rule of lew and the idesl of constituiionslism, It is an
egseniial condition of the modern democcretic conetltulicmal govern~
- ment th&%3t%@ fresdoas and liberties must be so embedded in the

positive law of the country s surericr to the powers of any govern—
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ment that they become effective guaran cees againet the scilion of
{he ptate. 1t im naw-heing 1ncreaﬁiﬁgly felt that in crﬁ&r t¢ make
these rights secure and invﬁolah e, adequete legal rameﬁies shcuﬁd
be provided in the ccnatituti@n@l dccuaent of & couniry, Judicial
_Eeviewvyrcvideg;%hia_?rﬁtsetzon pf}ganﬁa&enta; fighkte againet poss~
ihle abaae by the a@verﬁment. Juaicial Eevi@w-&f legislative actls
is u necessary requirament in orﬁnr te. proserve in &iviﬁual 1iker-
ties ﬂﬁ&iﬁﬁt uba rule of -the ﬁa%ority aa& ta yrot@eﬁ individuals
and gro ”pa Fb&i?mt indidlaua attacks bg mu 1ic officers and depari~
zents of the gavernmentj?, .*aﬂi febster and Francie Zeidber
praiseé'éuéicialﬂaeéiaw a8 a'halwark of 1ibefty. e Tcegaville
considered it as “noet favearaﬁlé'tc 11bert&-anﬁjt§ pubiie order“,§1
and one ¢f the most powerful b&rriers'ayﬂiﬁet'tha trrenny of poli-
tieal aggemblies, In thé L.K.. the”e is no ecde G@'¢bﬂdﬂ ental
gﬁgnfs, ner any judicial review of pariia&ey sery ensciunent frans—

.52

gregaing these rights but, t?ere, ag in the Uu8,4,, civil liber~

ties have been yreserved by reason of {#) en independent jedleisry
and {b) t?a PrEros rative writs of Hobeas Corpus, Pendemus, Prohidbition,
Gertiarari snd Guo warrartcs lﬁ the U,¥., pr eTOgativn write hav
becons yarta of the Eealtive 1&$ ‘to aucb 2n extent that the Eﬂrlia-
went would never drenm of n?erriaﬁmg‘ar‘abfcg&tiag-fhem. In the
'ﬁ,ﬁ.é., though there is no specifié ﬁ@?ﬁien*éf the role of the courts
gg the yrﬂzeeter ot fun&&ment  humen freedowa, the Sth, and 14tk

Amendsents, adopting the ’“ue Trocess Clauvse' opened the way %o the




exereise of Judicial ﬁeview by +he sup rene ﬂourt of ﬁbe Q.u.a. for
safeguarding the ﬁill of ﬁigh%s, and Chief Jus+ice Aars all'

fapous iuégment in jorbury Y ka%isen cataol*e%ed t%e flrm h&sls

for futurse aihqharge of hie role as an integral g&rt of the
fmerican Conﬁtitutionai strﬁct&r&" ;»fx@rsow and Ma ieep aatiéiQ
rated with warn atﬁreval t;at t%e jaéiciary would particizatﬁ crea~
tively in the ﬂﬁf@f@ﬁ&&ﬂt of awe Bill of Wights. & Court of able
snd independient Judges, empcwer@é 10 en’arce the ﬁiﬁl cfyﬂigﬁta,A
defferson sssured aaiaan, would mot yleld to 2 frexvied mnltitude

demanding PEYVETSE thzngagE

It is ne exagg#ra*ie, to szy that in
the 1. 8.4., as»in many eth@r ceﬁniries, the dccarir@ of Jnﬁicial
fleview was %feught inte prominanae more in consequence of ite role
in protecting tﬁ@ ;unéamens 21 Eighﬁa than as 8 ¢on camitant tc the
federal features of the Constltution. It is admitted thst ‘there sre
not meny couantries which Leve fullv niovt&d tke system of juéicial
.revieu enabling the cowris to ot in that c&yaeity in tﬁg m&tuer of
the fundasental rights of the inéividaal gn&rénﬁeéd‘hg ahé éana%i~
tution, it is ﬁgually'tfu@ t¢ say ihat for historicsl regsons in
nest countries persons of demoersiic %enégney leck upon the legia-
1étﬁre ra%ﬁer than the courte a&s the more rellable prétect&r of
.papu;&r liverties. In éana@& and Australia, Fundementel Highte find
uo place in the textig of the'ﬁanatitutien; nor iaAgaﬁiciai enforceses
nt provided for;' In 7 “ranee, legznm ané Swed en, cgurmﬁ are to ﬁre&t

g5 valid all legisiation that has been passed by the required



yrocedure. But inspite of ell this, there is & growing conviction

today thet Judiciml Heview gains irn reel significence only ik its
defence of basic human.freeéoms.. In’f&ct,‘;his fegture of Judicisel
Beview is ﬁoét fr&quently'emyﬁasiseﬂ.as'the ozne which more than any
other justifies e judicial surveillance of legielative and executive
actsSA.“?e put it more categoricelly, the more Judiciel Review ig
likely to protect the individuel rights, the pore it fulfils its
purpose, Even in Ureat Britaln, where there is not writien consti- |
tution, én@ where the rigﬁﬁs of individuale sre not codified in &
giugle deocument as in m&ﬁy other couyntries, the gulding principle

iz thot there can be no resl rights unless there is proper remedy,
Rights without rexediel messurss become plouve and vainglorious decle~
raticus and glittering generzlities, without any effective wvalue.

In Great Eritein, the liberiy of the subjects is “a liberty confined
end controlied by law, whether comzon law or statate"55. Since the
Eritiah.?arliamem%wis guprere, it followe as a logicel corollary
that the imok of the Judieciary, even im the field of the rights of
%hé individusl, is limited %¢ the applicsticn of law as 1laid down

by the Farliament. The Hritish Jjudiciary csnnot question or che~
llenge the vaiidity of a low enacted by Perlisment, even if thet law
is zrbitrsry or unregsonable anﬂ'aeek3~té curtail the besic liber-
ties of the aubjeetsgé. fo gnaté Tord Uright sgain, Ythe safeguerd
of Eritish.iibarty is in the good sense of t& people end in the
gysten of reprosentative énd responsible government which hes been

57

evolved® ', This Eriti&h'yrincigie, evidently, #id not find favour
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with the framers'of the é&&; Consﬁiﬁuéién'whe were highly eyniesl
abcu* th@ rnle af an amniyetent legialature. ”he Admerican &p@rcech‘
abou na s&feguardia& of §un3&uent$1 ﬁights fimdg expreesion in

%&e eyinzan of pustice vacksen in Teard of Fdvestion v, arrettesh*

"Tha very'pnrgcse of 8 Bill of Eigh»a was to withdraw certmin sub~
iects from %he vieieaituﬁeﬂ of’ ﬁclitical coatrcveray, 10 plaee then
begord the “each of m&*ari ea aaﬁ afficiﬁla and te establish them
as legsl grinelylﬂa 40 be ﬁyyliaﬁ_by the Couvrits. Cnets right to
life, iibertj, and;§r0@erty.'te freoe speech, end a.fr&e‘preaé; frec-
'éeé of worship and Eaaeably,'aaé eﬁher'fuhﬁamgntal-righta may nod |
be submi%téd to votes théy ﬂapemd on the outcoRe of no elections”.
Cpinioms might Qiffer; but one camnot homestly doubt thet the

' éwéxiéah axgafiﬂs&ﬁ sf'éecuring'thﬁ fﬁnégméntal decencles of humen
life by %hé inedryeratienﬁ‘éfvéefini%a“limitatiens on the powers of
govwrnmeht-capahle of énfarcemen% by the judlciery, hee indeed been
ﬁhﬁ«@f ﬁﬁefﬁbst significant contributions to the s¢ience of govern-
ﬁentsg. én&i&i&l Beview, which was iwplied rather ther explicitly
stated iﬁ’%ﬁe:nfiginal éenatiﬂuticn;‘ﬁﬁi“whiehugubaequeﬂtly beoase
Ithe carnerstene of American ¢o rsti%niiénal‘syétem, was intended to
aafaguarﬂ he»h f&ueralimm and the Bill of @iﬂ 85 but its success
.uaa haen wore vr@nomnce& in the ﬁoh&in of personal iliberties then in
the sphare of federalism, Thankas to the fampus 'due procees elau&a'
af the 5th and 1uth.&menﬂﬂ@ﬂts, urnder the cover of which the Supreme

Court of”%he L7 has sﬁrack down Congressionsl lews as unjust,
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unreasonable and visl&tivé of the sgifi% oflthe»sugfeﬁe‘lééfmf the
land, Judicial Review haa‘amergé@ as one of the most effe&ti&e“

instruments for preserving and protecting thg'éheriSEe& ruman free-
doms in & country dedicated 4o the i&éai.of constitaﬁi@nalism. As

poiated out by Justice Eattews in Hurtatio v, Califerniato- »....

the Iimitatienﬁﬂimpeseﬁ by our congtitutional law'uéﬁn the:actiénﬁ
¢f the governments, b&tn gtete and netional, ere easeati&l to the
preservation of public anﬁ private righis, netwi ha%aaﬂing the
representative cheracter of our palitic&l iﬁstlthﬁigﬂ$¢ The senforce-
ment of tﬁesa limitationa by Judiclel process is the device of self-
‘governing compunities to é?ctact %he rigb ts of individuals amd
sincrities, aa well zgainast the pawer ef numbers as ag&i§St'the
viclence of public ageﬁts»tra:sceaﬁing the 3iaits of lawful au%hariti
even when aoting in ihe pane and wielﬁin& the force of the govern—
ment, " Feedless to say, tbe experience of the %.S; served asva
ig;aen&ouﬁ ingpiration to the new constltutions in fsia end Eﬁroéé,
notably Japen, Burpa, Indda and ¥est éermémg.’ In Irdia, as we sbkil
see later, the Conatl uhiaa has assigned to the Supreme Couri the
roie ‘of & sentinel on the "gal ¥ 1ve"61, in relotion to zhe Funde~
mental Hights, and Article 32 empowers the Supreme Court %o issue

the writa of hobess corpus, mendamus, prohibitien, guc werranto,

‘and certicravriy for the prover and effective enforcement of Funda-
mental Bights. The writs ere. not novel incorporations in Indig, but
have besn esaentiallg‘berrcﬁe&-frém‘ﬁngliaﬁ‘cemmaﬁr1&# which pro~

vides for ‘the 'prerogative writs', regarded by Dicey as the 'bulwark
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of Znglish libkerty'. The &mériﬁaﬁ‘éonstitution also assuned thet
the common law writs would Ye availsble in the U.&,: The Jundiciapy
det of 1789 (b.14] empowered all Courts of the U.5.: "io isgune writs

of ‘scire facias', habess corpugy aﬁd'a&l other writs not sepcially

rrevided for siztute, which may be néeemsary4for-ths exercise of
their reapective 3&?1&&10?1@56, and agr@eahle'te'%hﬁ prirclples and
ussges of law". Uhat ias notable in the cese of India is thet the
remedial right provided by 4riicle 32 i itself & fundamental right.
being‘incluﬁed in 7art 1131 of the ﬁoﬁétitutien,vaﬂd that the Buprene
Court, @s the rrotector of the Fundamentsl Rights, cennot refuee to .
entertain applications seeking ytateeﬁien ggainst the infringerent
of thece rightsez and any lew which ﬁgkes awey cr oven renders nuge-
tery or illﬂﬁ§gyfﬁhe exercise of - the Supreme Court'’s ?éwer under

ﬁg."lt-is g@rﬁineﬁ%,'ig_this comnectiion, to.

‘article 32, i void
'mentiOQZWhgt Er '&.cs'ﬁeﬁalvaé‘saia’dﬁring_tke proceedinge 2t the
inaugural sitiing of thevﬁu@remezﬁeufé of India on Janu&rﬁ,?&,
~i§§§64: apd the provisiong which eﬁéble thexn to be reasonably res—
'triéted will need wise and ﬁiseriminafing decislons, On the Sourty
‘will fell the delicate end difficult tesk of encuring to the citizen
the enjoyment of his guaranteeﬂ‘rigﬁéa éoﬁsistént_with the rights of
‘sasiétg’asa the state, o less cmé;oua.;%haugh far less gpeetacular,
will b&‘tﬁﬁ-ﬁﬁﬁk of adjudging the prlivate rights of ei@igeﬁs end

interpreting and edministering thes thae law of the land™,
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| The doctrive of Judieial Review hes found its eneries as much
aa ite supporters. The_érizicisésfhave coue &8s é consequence of
the exercise of thid power in a manner whick 2id-not appeal to many
Conclusion: éﬁﬁieial a8 just o reaseneble. It is commonly

. Review as & popitive
& creative force

pointed out that Judicial Review is’
espentially 2 negative, limiting end
undenocratic concept. Sut this view is =t beet éneésiﬁeé and per—
tisal, In aakiﬁg‘a'fair.fraﬁieﬁal aﬁé belenced assessuent of the
doctrine of Judiclal ﬁeview,‘it has to bYe borne in miné thet 3&&1— '
cial Heview, iike-the Geﬁstitatiéa itgelf, affirms o8 well as
negates; it is both a ps@ﬁrfrﬁlgaéing énd povertregking rune%icnég.
The great itask of Judlciel Heview ig not, and canneot indeed, be,
confined %o the “amnulmeut of 1egiﬁiativev@iacretinm, or to fixing

the outeide border of reascnsble legislative sotion"CC,

Thet,
indeed, is & negetive fuvction, very cfien &estrﬁctive'in its con-
3equeg§e, ap the history ef.%he'ﬁ.ﬁ. Suprens Court during the Hew
Dezl era of the 19%0's amply besrs out. On tbhat histoeric cccasion,
the U.8, Supreme Court, impelle@fﬁg-an.iriasiatible<1mpalaerfof
Judicial activiem, siruck down as aneny ze eleven Congressionel
statutes iﬁten&éd to counter the eifegts of the Creat Deprension and
cet the Y.2. on the path $¢ sceisl welfare atate., The sharp debsie
Ath&t thie ;ﬁdicial‘actinn geﬁérateﬁ need not be reccunied, but there
can be no doubt thet this was e@s@nﬁially.a‘diatorted, niscalouleted
angd faultg’&pplicatien of'é‘ﬁecirine'whi&h géins in significance

only by being & positive and cresiive force intonded to facilitate
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the echievements of the‘great nbjeeiivea eﬁéhrined in the suprenpe
law of the land. The chief worth of Judicial Review rather lies-
in meking veeal erd eudible the i&eals'that-might otherwise be
silenced, in giving thew ceatinuitg-@é life snd of expression, in
gulding and ﬁir&ctiég’choi¢e within the limite éhere ehmiae-rangea§7.
if the Ganszitétinn is tke vebhicle of national iife &nd socizl revo-
lution, as 1t indeed is, in a country like Indis, then Judicial
Review ocught to meclerate end guicken ite movement and expedite the
realisation of the sccisl conscience, This reguires e tremendous
effort on the pard of thése~whe-a&minist@r'the.deetrine and demands
the suprene Qﬁéiities-éf nead and heart whick go to nmeke the office
‘éf,the jﬁd?@i&ry éﬁe=é£ great’&igni%y,,aéthcrity'aﬁﬁ_aﬁsraﬁion.
The main question todsy is ndé'éﬁether-thereﬁsnoula'he Judi-

- ¢ial Review.in the cangti%ﬁtipp é$'é”céﬁﬁtry,.but to what extent it
 chould remein and whei Qaréasesfiﬁ should fulfil, ZFxperience
\ Smuic pfébié& or Judicial "‘iﬁ5£c§té& tﬁa§ Judicisl Review

_ Review in & mcdern

dezocratic soclety - falfils i;a purposes best when it

soeks te»yrotédt and preserve the
individual liberties. Dut this in itself involves & tremendous
prodiem in the present ers. How best to a4 juat the legalistic doc-
‘trire of Judicisl Review to the nceds of the dey end the philosophy
of the prevailing generation will ever reﬁgin'a‘cﬁnatant thezme for

conetitutionalists, jurists end the politiciens, The success or




failure of & scheme of Judicial keview depends very such on how
and to what extent it is saituned to the lefty ideal of conssitution-

zlism a8s well 88 to the spirit and temper of & dynemic soclety.



