A %ug oy  of the fmending Process In the Congtitutions of the major
itical > World

Ccmstimtional mlcs and mﬂ nelples, hovever pragamtic

thez,r may be, cannet he divemcnd ' from the 1nereas§ ng @volution of

Signlficance 0f X 800“ etyo (D !Jhen establl shed rules and

Constl ‘cutional 5 | ,
dynamics e i principles fall to maintaln * pelevance to

2:5

"reality,' theay arec 0 be modified, re&eﬂned or totally discarded.

Thia br:mgs uq to the lasue of ansﬂ_tution-making and

: ()
dl.ffusion of povers. Where 'tamperate! di ffusion of povers prevalls

as & "po-_sitive‘ value'y, both the constitutlonal rules and the political

e ' 1 practlces will ‘preserve thelr dlffusion and
c.'onstitution-maldng and i
ai. ffusﬁ.pn of powers. i will help prevent the emergence of a

privilég-eé ruling eiﬁ;"'ce;(!@). Great Byl tain offers an exanple where ! the
‘entire s_‘toazvy of constitutional development is mérked by the ecxpandon
bf’-‘ the §i frusion of pm-zer.ca Although 1¢ 18 a fact that the framers of
the U. S Constltution were, to some extent, 1nﬂueneed by the British
‘eoneept of 4l ri‘usion of povers, !'the blrth ef the Unlted States
,Constitution was preceded by a painsta%ing search for a system which
uould pemit the 1n1:nra«tzion of many parties angdg interests'm) The
Cons;tituti‘on of Indla tvlies to uphold the principle of ' temperate’
dlffusion of poverse The lgaaers were avare of the fact that a vast
country like Indis with many different raclal, cultural, lingulstic and

religiocus groups, nesded a basic document gspelling out the rules of
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the new 3tate ln elaborate detall. Thurg, 1% has- been obsewed that

the story of the i‘raminp of nhe Iné:u.an Gonqti'tution ig "hy fap i'he
- wost massive and ‘ambltlous enterprise in the World-wide History of

()
~ Con s_titutipn-mraldng.

It is vortlwhlle mentioning here that i.here are at least

three peaceful pr’ocesses by which constitumonal rales may be changed.

S ; These are formal mesnmglt procediares,
Processes. of E L
Cons’r:l tutional chanpe§ | customs and judiclal decl sions, It hes been

obsex'ved that faecillty ln changing consti tu~
tionel tules 'does not necesserily indlecate thet the amending process
will be used with excesslve frequency’ nor does the rigldlty of the

- (9)
amendment nrovisions rules out frequent and even violent chonges,'

There 1s a great variety of formal amendwent procedures

prescribed by the constitutions that operate in di fferent politicel

s stems, It ig generally accepted that the
Variety of amending & ¢ g , v )
' procedures % people or more partlcularly the clectorate,

should be assoclated, directly or indirecetly
wi‘th'i;he amending process of the Congtltution, In othermords, people -
shoiild »haﬁe a volece with repard to the que,ss_tion of chenging or altering
the- con‘stitu‘tlom : This itiea of popular part;iéipation apnears to bhe
_clpéelir related to the concept of ‘popular sovereignty.! For it is the
people who make, enact ‘and 2lve tc themselves the cnnstimtién.
Naturally, the question of popular consent with respect to constltu~
tionsl smendment comes in, It is in consonance with this idea that the
Const:ltu'ﬁions_of the Republic of Irelén’d, of Demmark, of the Common=
Wealth of Mustralia @nd of Switzerland end the Constltutions of each



-39

of the Amer:lean{States preser.‘lb’en_‘che method of secking popular conseﬁt
In relation tac;ons'i_;itutionai..a%jizen&mmt.' In some constltutions,
1165;1-.513@1?#;3 have bgen glven the pover of amending the e;bﬁstitut;bn-,
but 1t maﬁ;‘ be required to deley its final action until a general |
election is held, The Constltution of Belglum cffers such on cxamples
In i;his eonstii:ution, initiative for an memkzaent generally comes from
the I.egi. sl.si:ure. But in some eountx*les, for exemple in Switzerland,
itis thouoht pmper that an opportuni ty should be given to the p@ale
to take 1ni.1::3.ative thenselves and put forward pmposals for consii =
tional amen&nent. | |

Before a discussl@n 13 made on the comparative assesssent
of the éift‘erent am@nainw processes preoserived in 4l fferent leading
constimtions of the vorld, a f@u worﬁs should be seld about the
p?imary forces which eause ct:mstitutional changes, It is admitted on
all hends that s politicdl systm is a oﬁ_mamie set of relationships

among public 1nstitutions, the 'bureaueracy, pzﬂ.vate emtwes of pover

.Prj.mary forces beh:ind

- and the elmtor ate whi.ch ex:i, sts to meet the
consntﬂtional changeg i |

dmands and selve the problaas of saciet‘y.

In aetual practﬂ.ee, these demands and prbblcms “are presented in the
fom of partieular interests of sucial ‘and econcmic groups,” and the
solutions eaerging cut of meh a political systsn "take the fom of
nubmc pollcy.’(ll) ‘An indus‘crially advanced society frequently
undergoes chan;res - rapid and revolutﬂ.enaw == Ythe politicaal gy stem
mus’s be abie to adjust suffieimtly to meet the now pattems and m
demands ereated by meial chanpe. "( 12? If it fails to do so, "it will

(13
not 1enp survive the revoluiﬂonary presqures whi¢h will be generated, "
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Every Gonstit\ition, during the time of its framing and
adoption, must incorporate the dominant ‘socio-economic hellefs and
.i‘ntere'sj’cs with a view to making a comproml se hetween conflicting view
points of tﬁe f’ramérs of the Constitution. Iﬁ may be worthuiile here to
mentlon the observation of Drs Charles A Beard in 1913 who held the.
view i:hai; the Ameﬁeéﬁﬂonstiﬁ:tion vas mainly the result of economic
demandsflq) He observed that the membhars who met at the Pliledelphkla
Convention whiéh draféed the éonstitution "were, Wlth a few exceptlons,
immedlately, dlpectly, and personslly interested in, and derived
economic advantaées fromy the establishment of the now sysitenm ees "( 13
The Constitution that wag drafted and adopted "was essentlalliy an
cconomic document based upon the concept that fundamental private |
rights of property are inferio:é to government and morally beyond the
reach of popular majorities@’f'g 19)

That economic conslderations cause constl tutional ehanges
~can best be 11lustrated from the American Constitutions When in 1787
the Americen Constitution was framed, the Congress was given the power
to frezulate commerce’ smong several states, In the beglnning, the
Congress had nothing to do with the ' Jormeprece Clauge' becauze most
of the States were agricultural in characters 3ut, wiih the advance~
ment of industrialisation, inter-State Commerce beesme an importent
asp.@'ct of adniini gtration wvhich ultimately gave the Congress the
opportunity to exXerecise tramendous influence over the 3States through
-the meghanim of regulating Cormerce and trade-relations of dlfferent

Statese This increase in the pover of the Congress has brought about
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corresponding changes in the balance of power between the Unlon and the
States of the imerlcan. federation, But this did not call for eny
congtitutional change through the fomal amendlng procedure provided for
in the imerican Congtltution, \ |

In a similar vay, under Section 91 of the British North
Ameorieca Actsy 1867-1(!6(), the leglglative authoritv of the Parllament in
Canada extends to the follmrlng rnatters $ the amendment of tho Consti-
tution of Canada subject to certaln exceptionss the public debt end
property$ the regulation of trade and commerce; unemployment etce  In
addltion, under Section 95, the Parlliement of Canada may meke laws in
relation to agriculture and immigration éonenr-rently with Provineisl
Leglslatures, aitmugih in the event of conflict, federal legl glation ig
paramounts By the British North Ameriea Act, 1951, it was declared
that Parlisment may mé}:e laws in relatlon to old age pensions in Canada,
but that no such law siould. affect the operation of any vaim:lal Laws
in rdlamon to old age pensions.

Apart from these hasle forces, political partles 1h

ai i‘ferenn countries 't:;eke active part in changing the Congtitution, But
1t is interesting to nnte that very vew Constitutlons of the world make
e:xplicit reférence to the_ exi gtence of political parties, The Constitu-
tiong of the Communi gt countrles are e;cceptidn@ in tHls vegard, But the
1npact of polltical parties on censtitutional changes are not same
eveﬂywhere sand under all poll tical systemss In the United States,
politlecal parties have not only strengthened the executive, but aleo
the Congress "in 1ts battles with the executive and resulbts in virtual

- (1 .
paralysis of American Government at certzin times.® In Fraonce,
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lunder the Third and ﬁburth Hopublics, "the mul’d-narty gy stem weakwed
the ca‘mnet. "( 18_) ﬂlthouoh the Conqtitutmn vested congl derable powom
on the exeeut" ve, 1t falle& to exercise these povers with resolution
"heecause 1t could not; eount upon continuous or effective party= suppes'%?')
It may be noter} that in some Other countries of Continental Burope,; a
multi*party syaten daeu not produce such great 1nstability of government,
It 1s a characteri atic featuwre of the Govemmmt of Ho‘iland, Belgium and
| the Seandinavian coun‘t;ries that the partles are "read‘i er to fom a
coalitich govermment yii’c‘h greater securlyy to tenure then that éaj«.;yeﬁ
by most ?wenchlpoverzments‘;' ) In a two party system, it is common to
.ﬁnd a eabinet in a «?mnve*' posltion relaiﬁ.velv than in countries with
] mu}.ﬁ-party gy stete ? Since the na“ure and functioning of political
-parties depend to a great extent upon the exls’d.n,gr poliu«al gy stem,
*"It is necessary to amlyse the stmeture of partics to & scover how
| muc?z real cohesicn and unity there is belnnd the facaée. "L 22

Apart wom thege tangible extm-eonsti "ional factor,
there is? anot:her t’act:zm, uhi@h, tmugh not explicit, is of no legser
1mportance, 1. es 3 the attitude ot’ the pmnle towawds the Consti tuticn.
The Gonsti tu‘cion, as an enbodiment of 1deals ang objec ‘lves, can and
should never be interpr@ted as an enci iteelf. It is widely agreed that
tbe Cons'c,itution 1s 8 me:ms to an end =ee g yelicle thmugh umch ideals
can be translated 1nto practlce. It has been observed that "L a
Gon.st:_ltution 1s regarded “wi th veneration, -if what 1t embodies is tmugm
'3:6 he 'priiné- facie' right and good, then there exi sts a fofce to
preserve the cbnstitaticn against ngh‘b-heartad attanpts to change 1ts

Though the fomal pmcess-cf amendment 1s there, 1t will be seldom and



hesitgting;yinvokea; ) The Constimtian Qf the United States ocouples
such position in the eyes of the citizens, 42

' It is in this background that a dlscussion on the
various mechanlsws of amendment prescribed in lesdlng world consti tu-
tiong ean bhe made, In order to appreciate thelr actusl scope of

' oper.ai':}ion, it ise necessary to look back te those hlstovical c¢lrcunse
tances which vere primarily r—ésponsible for bringing ahout the

constltutional set up of the countrics coneernad,

Il
The (bnsti tution o? the Unl ted States "has tu:med out

to be perhaps the m@st successil exemple in history of a legal

g instrument that hss served both as a safeguard
Amending Procedure 1”~
In the Us 3s 1 of Andivi du.*-a‘l freedom and as a llganent of

national un:lty "( 24) The Consti tution that arerged from the

‘ Philacle;pltﬁ-a‘ Gonventlcn vag a model of draftgmanshin, of linguistic
-elegance, of br'evifqr and of apparent elarity. Ité provi glons were
buii-_t around several fundamental princlples emshrined in the
Declaration of Independence and upon these pzf‘inciples the American
governmental system has since operateds S0 enduring 'and inspiring are
these prinelples that the Constltution has, for nearly two centuries,
withstood the onslaughts of time and has served the céunt!'y in times
of war and peacey in cglm and crisls, without fundamental changes
\‘:Jith‘ rega.fd to the gquestion oi‘vadoptl.ng‘ the anending
provi ;sion in the American Comstltutlon, 1t may be recalled here that
the aré.ﬁ‘t amending process was flnall sed by the Commlttee of Detall



whieh was ecans*’tii‘:u?seé; during the later part o:i' the Constd tution framing
pmcess.(g& But 1t should be mentioned here that in the draft of the
Virginia Plan, v.md-er' clause 15, an énendirig procedure had carlier been
provideds ‘It read ag followsa#

. “Resolved that amendments vhich shall be offered to the
Confederation hy the mnvemﬁm Vought at a proper tiwme, or Wnesy _afte‘r
the spprobation of Congress t0 be mubmitted to en aasanbiy or assemblies
6&' Representatives, recommended by the several Legi sla’tu:‘és  be
\expreséiy chosen by the penp:i;e, to consider ﬂnd-éeci\ﬁe there o, "( *)
| _ | The debate velating to the gnending clause wag taken
up a}most at the fag end of the se'sgion.(g?) The provision in the
draft "reported by the Commitiee of Detall == that on the application
of the leglslatures of two= tif}irds of the Stateg, fongress should eall
a conventim_ for that purpoge had heen unan;msusly" adopi;eﬁ by the
Genvention,,F't: 28) Qgt one of the -draft@zsen( zg)wantaé the mcvé 0 he
reconsidared because “he thought two=thirds of the Stéjtes ecould thus
comnlt the whole union to the dengerous innovation. *" 0 Thi s move was
generally welcomed, by those "whg degired an cksler method of umendment;
to render 1t possible for Congress to insugurate smendments whether
Ctwoethirds of both hﬁuses should think it necessary. “(31} It appears
that Mre, Gerwy wished to require “the consent of all the States to
adopt an anendment, "( 2 which failed %o win support from Wilson who
- proposed td require the approach of only two-thirds, This interesting
to rote that the latter motion was defested by a najeority of one wlﬁgh
prompted Wilson to bring forvard a suggestion for s three- fourths ‘7

, (3% (35)
requiranent for the puvpose, Another member  wanted t» put o
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restrictlon on this clause with the purpose of making it compul sory
that no smendment mlght be passed before 1808 §affeeting importation
of claves or the restriction on direet taxes“sgﬁ) Athough 1t was
agreed on that day but on the fifteenth of that month 1t was provided
that "when two~thlrds amendnents, théy should be provosed by a general
convention called by Congresm"  The rlghts of the States were sought
to bhe upheld and protected by another'member(gg) who wanted to provide
that "no amendment, at any iiwe, should affect the internal police of
any Statg'without.ihs conpent and deprive its equal suffrage in the
Senateh"(gg) Although the wmove was defeated, consldering the resent-
ments expressed by the representatlves of the States at the Convention,
a motlon was subsequently brought forward by another‘member,(ée)
providing that no State should be deprived of an equal vote ln the
Senates Thlis was "agreed to without debate, no one opposing 1t, or on
the question, saying noe "( a0

It is vortimidle to mention that the Commlttee of
Detail Of Auge G, 1787, prepaved a draft report of the Constlitution,
It contalned in its Artlele XIX an gmendlng procedure wiich stated?
“On the application of the Loglslatures of two-thirds, of the States
In the Union for an mmendnent of i;hié Constitution, the Leglslamre of
the United States shall call a Conventlon for that pt:rpos@"mg)

As has alre&éy been seld, a specific time-limit, i.es
1208, was sought to be imposed on the power of amendment by some of
the Menbers, representing the Southern part of the terrltory, an
elahorate provision was included In the Report, presented to the

Committee on Styles It read as follows?
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"The Legi slature of the Unitﬂd States, whenever two-
thi rds cf both Houses shall deem necessary, or on the anplicatian of
twe-thi rds of the Leglqlamms of the seveml Statesy shall pmpose
ammdments to m.s (:onstimtion which shall be valld to all 1ntmds
and nuwoses as parts thermf’, dhm’a thre same shall have heen ratifled
by ﬁh“@e" f‘ourths at leagt of the Leg:!. slaturps of the several States,
or by conventions in three~=fourtha thereof ag one or the other mode
of rati fication may he pmposed by the Legi slature of the United
Statea‘ Provi ded tmt no amm&nents which may be made prior to the
‘year 1808 shall in any manney affect the Mzh and 5th Sections or
art:lcle the 7th.

| Thus the pmeess whieh started with the V:Lrginia Plan
came to an enc} with the {inegl adopt:ion of the mending pmvision in
the COne;titution of the Unlted Statess It is an example of compwmiéé‘
between two opno\qiﬁe views exnreseed hy the ! Fedorall sts' and the
'anti-!?eﬁorali sts' at the convention. But s careful analysls of the
American ;mli t:l cal process reveals the fact that fommal ammdments,
tmugh not unimnort‘ant, occuny a consl dera*ﬂy less distinetive place
than ,iudiei‘al decislons, statutes, executlve actlons and customs in
.developing the Censtitution, But the framers of the .ccnsti tutlon
prudently r:eali se,d that mturé context of "ctﬁ.ng_s énd experience would:
need a change in the Constitution and acccrﬂingly, they pmvided for
the bmcess of fomal smendnent in Article ¥ of the Constitution.

In the opinion of many observers, "the {‘:cnstimtion of

th@ Uni ted iltates contalns ene of ime most complex procedures for
A44)

anendnents T’.he nroceoss by whieh the Gongtitution c,‘&ﬁf‘be
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emended 135 divided into two parts? proposing an amendnent and ratifylng
an :ainen,&ﬁent; There are o wa,,rs in whiceh an smendment msay be promsed"
- (a) by a two-tw.rds vcte of both Houf*es oi‘ Congress- or

{b) By =& natiozml Constitutional Coiwen’cion called by

.. Congress when petitioned to do so by the Leglglatures

of two=thirds of the States,

Again, it may be ratified by =w====

(2) the Leglslatures of threc-fourths of the States, or

(b) special Convention in three- fourths of the Sfates.

It has been observed that "although twe methods of
1n1t3.eit:_1ng ameho‘mehta and two methods of ratl fylng than are provided
all thmg fap adopted have been proposed in the sa;ame vay? by Joilnt
resolution of the two branches of Gbngress. "(%5) It is interesting
to note that the President has no role to play in the smendlng process.
Amendments, not belng legi slative acts Maye not ofﬂcially subml tted
to bim at sll, "(_ ®

But thare have heen attanpts to ’bring fomard mendment
prm)osals by the altemative method of nationsl convcsntion. In many
tﬁm@s, "the Legi slat:ures of conslderably more than two—thirds of States
have ealled unon (:ongwe 88 ta convoke a convention for the purpo Sew "(47)
One such move was launched in Decenber, 1962, "to get the states to
memord all ze Gengreas. to cell a Convention for conslderation of three
améendments aimed at reducing the power of the Suprene Court and
strengthening the pover of the States, “(48) One of those amendments
sought to amend the anendin&‘pmcess itsclf snd to authori se twe-th!.rés
of the State Legl slatures to lni’ciate anené‘asaenﬁs wi thout Congressional

. ( 49)
approvale It may be recelled that & number of epplications asiming
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at convoking a Convention for a genersl rec?ng§ruction of the
‘ 5¢
Congtitution had been sent‘egrlier by States. Numercus instances of

“thisg kind can be cited Trom the pexioa of nullificati?g ?ontrcversy
1
of 1832 and from the period of Civil war of 1859-60. it has

sometimes been opined “ihat every request for a Convention made at
any time by a State is to be regaurded as pending indeflinitely, and

that whenever iwo—thirds of the Ftates are found o havetmaae such a
B N . ‘.‘ . B - - . i}; 2 }
request, Congrese ougbt fortbwitk to call a Convention."

glbier a particular amendeent ahall be acted upon by
State Leglelatures or Dy Conventions will be determined by the

Congresg. Fricr to the Tweﬂtjbfir§t'Amendmenﬁ ¢f 1933y the legisia-
: 53

t;ve method was senerally uﬁ&d. eonventians are consliered
bettéf because these are compoged of for a §a°ticular DUTpOEe, i.e.
te éomsider an gnendnent proposal.

n ’ ’ It is interegting'to note that if a proposal feils to
get the requisite majority, it is never orficially announced as

rejecte %; it is conexuﬁreu t0 be resaining before the States indefi-
: 54 .

nitelye Because of the terms 1aid down therein, four out of the

last six amendnents "were 10 become aJeraflve only if ratified within

(55) A
seveRr years. How long an amendment shall be considered pending
ig %0 be detemmined by the Cengr%g 3 The Supreme Ooupt considers
: . 56 o
this 6 be a political questione. in this conne¢tion, it may be

mentioned that a Chiid L zbeur ameuame?t7?naah wags gubmitted in 1924
57)
is reg ~aried by nany &g gitill "ailve®. congress has declared

that a S?ags. once having ratified an smendment, “can not reverse its
58] _ ) , .
action.” . Finally, i% has been decided that ratification mugt be

made by the StaﬁekLe?islaturas or Conventions and “net by the people
59
acting directly." 1% may be recalled here that in 1918 the State
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of Ohib amended her Constitution to provide that voters should he
gliven an opporiunity through referendum to eémsider an amendment
proposal. But the UsS. Fupreme Court deciared the procedure
invelid.(ee)

The total number of amendmentq actually endorsed by
the two Housmes is only 29 and the number rasified by the Jtates only
24: It has been rightly obaarVed thag "it woald harﬁly be erroneous,
%t say that the Constitution really has been amended only 54 times,
because the first the amendments were, to all intentions and
purpcqes. part of the Gribinal plan promised to many state ratifying
bodles."\61}

it has been stated that “the successful use of the
émenaing‘pfacess hag been apisodlc.“(ﬁz? The f;rst anenduents were
- passed soon after the Constitution became operative in order to
enumerate the Bill of Bighta of the citizens. The Eleventh Asend-
ment was passed in 17938 to provide that thereafter “a State could
net he sued by a citigen o? aﬁcther atate or nation in the pational
courta. " ¢ . The Twelfth Mmendment was necessary to chﬁ?ge the
method of voting for President and the Vice-?;esiﬁent(?;'

Ia the Civil war period, the Zepublican Party tried
t0 protect the rights of the Negroes by three amendments “aimed at
prohibiting slavery, pre?enﬁing discriminatary State-acitions against
the freedmen. agd at forbidﬁin the &enlal of the vote to th%g&)
because of their cclour or previous condition of servitude." Agaln,
during the_periﬁd of Woodrow Wilaon, four olher amendmenta were
adﬁed. Of these, the Sixteenth Anendment reiating to income-tax, is

counsidered to be moat importente It was almed at "reversing 8
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gupreme ‘Court decision of 1894 which had held such taxation to be
direet and the?gggre. subject to the apportioning requirément of the
Constitution.® " Two other amendmenis were passed in order to

make provisions for electing the Senators directly by th?ég?OPIe and

removing discriminatory barriers égainst woman suffrage. The
last amendment which was pagsed during thia perio%6%§med at stcpping
the manufacture and sale of alcholohic beverazes. Again during

the long tenure of President Foosevelt, the Congtitution underwent
a change in 1951, %o limit presidential tenure to twe'terms.(ég)In
'recent times, two amendments have been passed, viz., the Tuenty-
third Amendment inv1961 angd the Twenty-Tourth .in 1964. The Twenty-
third Amenément has granted the resiaenfs of vwashington, D.C., the
right to vote in the Presidential elections and the Twenty-fourth
was “aimed at tax—péying qualificatiéns fer voting in national
elections® and was “primarily intended 10 get rid of the poll=-tax
requirements of five southern atqteé."(703 |

A number of propo aed new changes in the Constitution
has been brought about and the Congress hag been urged to adopt
amendment resolution: (1) granting equal rights to women;
{2) ehanxing the method of counting the electoral vote in Presiden-
tial elections; (3) PTOV1dinb for Preq;dentlal disability aﬁd
succesgion; (4) forbiddlng national 1ntervcnt1an in State~schemes
of legislative appointmentsy (5) limitling the amount of income that
may be taken by taxatlon; (6) chang 1ng the treﬁty-maklng procedure
by making it easier to ratlfy=-treaties, by increasing Congressional
control of executive agreements and by limiting the qubsec?a on which

treaties miﬂht be negotiated; and (7) creating a court of the Union
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made up of 50 States Chief Justices to hear appeale'fram certaiq
decisions of the Supreme Court of the Unitéd States;g7?)

 with regard to the amending process, Madison held
the view that it guards 5equally against the extreme Tacility which
wodld render the Gonstitutién too mutable an& that extreme difficulty
which miéhﬁfPerpetuate»digcovered,faults.“(jg) But Chief Justice'
Mérshali characterised the amehding process as "Unwieldly and
cumbroua.(73) On the other hand, there arye persons who beliéve that
the"amending process can ve eriticised on the ground that it is too
casy. The speedy ratification of “the Eighteenth Amenduent led many
to belleve that "ia point of fact the amending process wag gasier

(74)

than it ought to be. Further it has been alleged that the system

is not sufficiently democratic because there is no provision for
direct popular initiation of amenﬁmenta.(75)

Aparit froﬁ the fact that the entire amending procegs
is controlled by the Congress, it has beea held that any 13 States
can defeat an ameﬁdment and "13 could be listed which together would
have hardly one twentieth of the total poyulaﬁion.“(76)

An analysia of the amendments done go far wi%l )
‘ ' 77

c?
(78)
all the amendments, only Yseven or eight .. are truly significantt

point to the fget that "most of them have ‘been unnecagsary.”

It may be gbaerved that ﬂinth%g?enth. fighteenth and Twonty-first

Amendments are "saperfluougS' "~ and their objectives could be

achieved “in another way"  without baking resort to the formal

sménding procedure.
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According to Paul Gerin Lajoie, Canada does not péasess
any constitutional document ealled the “Constitution® or "the

1 o . )
Gongtitution Act.” But this doeg not geem t0 be a correct

‘ appreciation of the nature of the Canadian
Amending procedureé
~ in Canada { Congtitution. fThe British North America Act

ig the written part of the Constitution and constitutes its original
and basic wrlitten document. 1t is the instrument that created the
Dominion of Canada by unitiﬂg the feur original Provinces and binds
together in perpetual common ties the ten Provinces which to~day,
maké“%he'federatien of Canada. Since the British North America Act
wag designed to-brﬁng upity inte the diversity of the new nation, it
contains the scheme of distribution of powers beitween the Uominion
and the Provinces and the organisation of governments at both the
levels. | |

The British North America Act is accordingly, the pivot
Qﬁ which hinges the Constitutional framework of Canada. It is
written and fundamental thougﬁ the document ig not comprehensive. 4t
many poinis, it is silent on vital matters smuch =g the exercise of
executive power and its relation to the legislature, and at others,
when it goes intd details, they are given such way that they beccome
ambignous if not séOmetimes misleading. The explanation of this
peculiarity is casentially due to the contents of the Preamble which
gtates that it wés the desire of the original provinces 1o be
united with'é Constitution similar in priseiple %o that of the
United Kingdom, and accordinglys many of the usages and conventions

of zovernment that bave been developed in Brltain over centuries
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are followed in Canada. The Cablinet gystem of responsible government
as developed in Britain obiaing in Ganada..althoughfha mention thereof
is made in the Britiéh North pmerica Act.

From this analysis, E.4. Oriedger, Deputy Minister
of 3ustice and Defuty Attorney General of Canada concludes that "in
Canada therec is no document that purports to set out the couplete
laws pertaining ag in the case of the United Kingdom cengiste in(%a§t

) , ' 82,
of the written material and in part, in conventions or customs.® He
categories the Constitution of Canada 'in its broadest sense' to
include:

a) Statutes of the United Kindom, e}é., British
Horth America Acts Statute of westminister, 1931,
Parliament of Canada Act, 1875. .

b) Statutes of Canada, e.Z.s Jenate and the lLiouse of
Commons Act, Canada Elections Act, Representation
Act, Noxth vVest Tervitories Act etc.

¢) Statutes of Provinces, €.g., Acts relating to the
Executive Council, the Legislature, Representation
and Flection. ,

d) Other Documents, e€.Z., Instructions to Governors
and Letiterg Patent.. .
o (83)
e) Conventions.
It has becn asserted that the development of the:
Congtitution in Canada was poassible by Ffive chief methods. - Thése

are:
(1) Formal ameandment of the Biitish Hoxth Amexice act.

(2) Legal amendment anthorized by the British North
America Act.

(3) Acte of Parlisment and orders~in-Council
(4) Conventions.

: (84)
(5) sudiciary.
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But the Britigh North America Act, unlike the Common-
weal th éf AUstralia constitutien Act contzing no amending claﬁse
whatevers The reascn for this omission from the Act is not elear
‘“althcugh‘it‘may be suppéseﬁ that a British Statute appeared to be
noymal insgtrument though which another British Statute might be
ehaﬁged."(ﬁm‘ o S 8 N

Because of th@’absence'of this formal amendin%8§§eceﬂure
"no one knows exacily how many times.it has been amended.® It has
been cobaerved that "the people of Canada héve g0 Par (1962) been
unable to decide what method of emendment they would like to have
inserted iﬁ the acty, and no action can be taken until they somehow
contrive 0 maks up theirminﬂs.“ca?l 1t may be pointed out here
that "ordipary Dritish Statutes may alsoc be part of the Canadian
Constitution and yet be formally gulte unrelated to the British North
America Act.® °8 gince 1867, as many as seventy~-Tive Eritisﬁ gtaﬁutgg
have been paszed which are applicable %o Canada directly or indiraétﬁ&
Again, since 1931, an amendment passed by the Britich Parliament has
become very easy. I+t has beem declaved that "no act of the British
Parlisment éxtenﬁswtc a Bomiuiqﬁ as part of the law of thaﬁ 3omini0n
unless it is expressly declared in that Act that the Dominion has
requented and consented to, the enaciment thereof."(gc) Of all the
British $itetutes, the Acts of 1871, 1875, 108866, 1889, 1895, 1907, -
1915, 1916, 1930, 1940, 1943, 1946, 1943 (Nos. 1 and 2), 1951 snd
1960 are mogtb imgortant.(gj)ﬁut it is to be meuntloned here that all
" the amendments do not carry egual %mlue and significance in the
context of Canadian p@litiﬁgl systeme Dawson hag eclagmified all

- | : (92)
these saendments into three catsgoriese.
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(a) Amendments passed to clarify the povers granted by the
British North America Act. (Nos. 1,2 and 5).

(b) Amendments of only tamgorary duration (Nos. 8 and 11)

- (¢) Amenaments whichAhava made substantial changes in the
’ Act (RO%. 1925 394 7’9,1{3’12,13314:55’16'"&“(3 1T}

Gne remarkable feature of the amendments done that no
am@ndment wag made o chqnge the sections dealinw with financial .
grantq to the provinces. ¢ : Sinoe 1869, "the financlal provxqiona
have proved in practice %0 have been the most flexible oF all the
elauaee of the British North America act."(95) '
The British North Admerica Act 1867, gave to the Canadian

Pféviﬁceé the power to amend tpeir coasﬁitutions, exCept as regards
the officevcf the Lieutenant Governor,(96> but the same power was not
conferred on the federal Payliament. Amendment to the federal Cons-
+itu%xon thus could be made only by the British Parlisment and this
was done on adareqa tc the ﬂ@VET@i%ﬂ from both Housea of the Ganadian
Parlisment.“ in. 1949, the Bﬁitish Rorth Ameriea~hct wag passed in |
accordance with a request made by the Canadian Senate and the House
of @oﬁmoﬂs, 80 as'lafgely to-remove thig disahility. Section 91 now
emﬁéwers the.Pariiament of Canada to legislatre with respect to
Congtituticnasl matters and amend thelbanstitution of Canada, except
as regards tha'legiglétive authority of the Provinces, the rights and
privileses of the Prgvinciél Legislatures and Govérnments, sckools,
the use of the Eﬁglish and French languages and the duration of tho
ﬁouse of Commons. A ) J

Under thig authurity, ong amendment was paseed in 1962. In
this~Aet, tbe Dominien guvernment pronoued to fix the age of seventy-

- {97 .
five for the retirement of the aenators Y"but the amendment vas
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. not proceeded with because of the disgsolution of Parliament.®
| At preaent, thereforé, the Constitutional laws for
Canada may be madé by the Farliament of Canada, by the Frovincial
Legislatures or by the Parliament of the Unlted Kingdom. There has,
however, been an earncat effort in‘Cénaéa ﬁd finé oﬁt a éuitabie
method of amending bthe Constituticn of Canaﬂé in Canaéa and theraby
to remove the stigma that it is the caly country among the indepen-
dent natibna of. the WQflg that dqés ﬁot'possess the complete iegal
power 1o amend its own Consiltution. This dlssue has been discussed
in various conferences. In Décembef, 196}, the Conference of'the
aAttorneys - Gonersl worked out a draft ameﬁéing fbrmula which was
tranamitted to the Provincial Governmcnté for t?eir cannideration;
But no firm decisd on has been taken with rezard to this vital iwséz?)
| Iv |
Mut the amending procedures contained in_fﬁe~
Coéatitutiena of éwitzerlanﬁ an& Avstralie dieplay-tﬁé game charaGe
teristicse. In béth the Constituticns, devices like referendum,

initiative and recall-have been in corporated in the Constitutions.

Constitu tional The new Constitution of Switzerland which came

revision in Y 5at . ‘
i torland. 1, into operation on iay 29.A1874, gave o the

federal government centraligzed sontrol over
m11¢uary matnefs and the initiative in unifying certain mattere of

commercial laws From 1874 50 1962, as many as }280 lebgcites took
. ' 1
place in Switzerland on monstltutional matters. Of theose, sixty

four were rexerenda on uonstltut%céa% anendments submitted to the
- (101 '
people by the general 1egiqlature.' ?t01§ t6 be noted that out of
102
thegse 64 referenda, 49 were accepted. Out of the renaining
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plebiacites, 49 were prQPOsals for amendmenf of the Conqtiiggggn whigh
were presented on the init;dtlve of flfty thousand voters. But
Only seven out of fhese forty—n;ne were accepted by the yeofléfoq)
Again,lln thirteen cames, tha voneral le‘islature'affere& prgpowals
| as qubstltutes for thoqe 1nit13ﬁivvs taken by the people.(Toj)In
actual yrdctlce, onlykei nroPosals were acceytcé?oa) The procedure
for congtztutional amendment is definitely regid and difficult but the
atbtitudes of the pemgle ncwarﬂq conﬂtitutiunal gmendment are ”lexéégg?
The people of ° mitzﬂrland hnve always been "reqdy 10 uge an amending
procems which, from ite careful safeguards, might have proved a
QOﬂﬂ@fV@tiV@ and cbstrﬂctive force, to adapt their Conqtisution to
what they concelved té be the needs of their time.(?gs) ‘

Théfe kave been twe proposals sinoe_18?4 for total
revigion - in 1880 when partial revision by petition of fifty-
thougand was not raeognized; and a project oflﬁwiss Nazisy, right-wing
Cafhclics, and other in 1935. DBoth were rejecteds A really piguant
gituation would arise if the decision for total reviglen were af any
time accepted. Xt,isvdifficult o mee how uﬁder the gtress of modefn
conditions the Assembly could neglect ita own normal buminess for the
long perioad neceséary to work out the text of a new Constitution. 1%
hag, éccordingly, besn suggestced that a separzte Congtituent Assembly
he'elected,'if the totel revision was ever declided upon.

There have'been numerous‘partiai revigicne. Butg
eampératively Ten of.these_havé alteved the Constitutive perts of the
Constitution; the vast majority have extended the compethence of the
Central Govermment, paiticulariy in restriction of the freedom of

trade and industry. Other amendmente impose upon the citizena the
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exacting standards of morality in matﬁefg of drink, gambling etec.
imendments 1o congtitutive parts the Constitution inelude FPopular
Conatitutional Initiative, 1891, dduinistrative Jurisdiction aad
Delegation to Departments, 1914, Propertional Representation, 19138,
Treaty Referendum 1921, altering the number qf inhabitants per Rationsl
Councillor 1931 and 1950, raising %he term of the office of National
Councillor and honece of Federal Councillor aﬁﬂ Chancellor to four
yéars 1931, rules declaring ‘arrcleg® urgent amending Arte 89 in
1933’and 1949, Among the.amendmentg‘whieh extend Federal Competence
may be particularly noted the Pedersl Civil and Penal Code Articles

of 1898 and the Feonomic Articles of 1947.

| The constitutional developmeﬁ% in Swltzerland has

beeﬁ made possible only through tbg formal amending Process. Therc

ia no growth through Jjudicial decigions aud-precedénta kecauge of the
abaence of the aystem of jqdicial reviewe The Federal Tribunal
. cannot declare 'ult:amvires‘ a law of the Federal Assembly. An
initiative prbﬁosalgtb inveét the Feﬁeral Tribunal with power to
review legislation was rejected in é referendum in 1939. Hans Huberx
who bimself was e Judge of the Federal Tribunal, remarked that the
Gwise people “saw in thé 3udicial examinatiencsf Constitutional law
an infringemeﬁt of demccrétic principles."(1oj)

Another fact‘to be notced in this connection is that

it ig Yeasler for the Swiaes peoyle 1O aménd their‘fundamental law

than their ordinary eitatute against the will of =2 hogtile Parliamé;%?)
This 1s due to the fact that the Swiss people have ne power of

initiative in the matter of ordinary legislation. They can, on a
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petifion of 30,000 citizensiidemanﬁ“a referendum on any federal law
or decree; but they c¢uan nevé& direet1§'provoke the adoption, repzal
or amendment of a 1aw‘by ths Pederal authérities. Thé proeposals for
constitutional amenduents ir Switzerlsnd have, tbeiefore. been made
by'the people aé frequently:aé'by the Pederal Council and thé Pederal
- Agssembly. -

v

The present Conatitution of Australia 1 to be found
in the Commonwealth of Australia sed, 1900. I+ came into force on
January, 1901. It is previded in the Constitution of Auétralia.undar
Art 128 that a rigid and Ailfficult procedure will have %o be Followed
when effecting an amenduent to the Gonstitution. ’

Any law proposing an amendment wili have %o be passed

by an absolute majority in both Houses and munt be submitted to the

electore of the iHouse of Reprewentatives in

smending procedure

in Augtralia - each state to vote upom ite If any such law

iy S, )

| is passed by ene House and zrejected by the
other, and is passed azsain by the same House after:theqpassage of
three months or in the next session, the Governor-General may submit
it, either with or without améndmen% by the House which objects to 1%,
to a referendum. It it is accepted'by.a méjority 6f voters in_a
majority of Stétes and by a majofity ef all the voters voting, it
bacomes a law. But if the propoced smendment is vitally econcerned
with the intercats of a State, 1%t will have to be approved of by a

| (111)
majority of electors voting in that particular 9tate.
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The system of cansﬁitutmmnal amendment wkich is sﬁbst?n-
112
tially the mame ag the gwies, “was borrowed ffom Switzerlond.® on

twelve separate occapiona i;cm 1501 to 1563, constztutzonal amendmenta

- (113)
were submit%ea 0 the peogle. " The fellowing ars the years when

they were submitted - 1906, 1910, 1911, 1913, 1919, 1926, 1928, 1537,
1944, 1946, 1948 and ?951(.14) But anly four ouy of these twelve
Proposals were passod by the requigite’majarity.(115)The firstveng,
pagsed in 5906 alﬁered the date of the elections to the “enaté;(112%e

second adopted in 1930 autheriveo fhe CGmmonwpalth(t07§ake over state
1%

debts iriespecuzve of the date of such a contract; - the thtr% 8)

’ 11

anendment was passed to validate the Pinaneial Agroement of 1927

and the fourth amendment of 1946 established the power of the(ﬂeg?an-
- 41t

wealth to legislate upon certain catesories of gocial service.
But it 4s to be noted that the successive prﬂpﬂaals

which were made since 1911 with(a V%ew to increasing the powers of the
Png
Commonwealth had been resected. in 1911, the proyoqala r@latinﬁ

to empowering the ﬁemmcnwe&lth to desl with trade and commerce
without restricﬁioﬁsi'wws rejaeted by a masority of all the electors

voting and by a majority %fgt?e electors voting in all the Qtatee
121
except Western Australia. - %n ;?13. ansther set of simzlar Pro-
12
pogals met with the some faten Again in 1926, all attempts %o

increase the COBmonwealth'q power w1th regard to the settlement of
induatrial disputcs were reweeteé by +hc mﬁjﬁriuiP§ of all the ,
electars.(123)ln 1937, pr0§eqalq 0 increase the power of th@ Common=-
wealth in regard to m&rketing»ana aviation axperlencedhﬁhe aame fé%gf)
Again, in 1944, all proposals aimed at Ziving the Gﬂméenwealth powers

in all importent economic and soclial affaire were accepted partialiy
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but not fully. = Ia, 1951, ancther proposal which were made to

empower the Commonwealith to deal with communiem was rejected by a
majority of all the electors and by majori ties in each of the three
:tftes.(126) |

Bmvm th léarenoinp diacussion it is clear‘that, with
the exeeption of bhe proposals of 1910, 1928 and 1946, e=ch af the
propogsale fo extend the powef of the Commonwesalth has becn redeé%223
Of course, the Commonwealth'has soined enormous powers in other
fields of administration not by amendmesnts, but by constitutional
practices It has been obaerved that “the magorify of the australian
electorate, in «o far as it'has'exyreésed its views upon the matter
in referendum has been, in general, opposed to the encrcachment of
the Commonwealth apou the éphere reserved by the constitution to the

(128)
Stateg."

Vi

Cf all the&counﬁrié§ of"Europe that have written
Constitution, France is perhaps the only country whieh has scen nany
ups and downs in'the gphere of consgiitutional developments It may be
rocalled that before the French Revolutiqn, France had an autocratic
govarnments Affer tbelexacu+ioﬁ of Louis XVI in 1793, monarchy

wag abolished and France becameo a Republice, In

Amendln& procedure j
in France. i 1799, Nepoleon userped power. ln 1804, he

declered hinmself Raperoxr and he ccntinued_to occupy that office +¢ill
1814 when he was overthrown. The Kourbons were restored till they

were ousted in 1830. Louils Phillips ruled from 1330 to 18486. A



republican Government was set up in Frence in 1848 but thé pamne was
superseded in 1852 uwhen Louwia Napoleon declared himself BPmperor III.
He was overthrown in 1870 after hig defeat in the FPranco-Prussian
war. ATter his overthrow, the third Republic was preclaimed in 1870.
It took five years for the people of Vrahce to
fyome their Constitution which cume into force in 1875. The Hational
Asgembly -“had full power to amend the Constitution as it might decide
" except that, by a law of 18384, the abelition of the Bepublic could
net be the subject of a proposal for ravision.“(129} In actual
practice, during ite exisience of long sixty years, the Hational
' Assewbly under the Third Republic "made very few changes in the
Constitutions” 130)0n 10th, dJuly. 194V, the Chamber of Deputies and
the R[enate met jointly al the Kational Agsembly at Viehy and adopted
the following resclution:
| "The Rafional hsseubly srants all power to the
‘Government ¢f the Republic under the authoriiy and signature of
Marshall Peﬁaiu with a view to promulgation, throu§h Gne or more
ects, a mew Constitutiorn for the French Stéte."(13‘)
On Jduly 11, 1940, Harshall Petain asgumed the
funetions of the Head of the French State and suspended the
Constitutional grovisiona relating to the election of the French
Pregident and amsumed the power ol appointing and rewoving finisters
and Secretaries of State. They were made regponsible to him and
not to thalnegislaﬁuréf The provigions relating to the megtings of
the Chamber cf Eé}uties were repealeds 4 kind of dictatorship was

aget up in Prance. However, during the Vichy R@gimé, a resigtance



movement was started inm France. General de Gaulle started the
Iibexation Movement. In September, 1941, a Free French National
Committee was szet up and it‘was given the power to act for Free
France. On August 25, 1944, the German forces in France surrendéred
and Ceneral de Gaulle became the head of the Provisional Government.
On August 17, 1945, the French Government iseued an 6rﬁinance
outlining the electoral law under which the Constituent Assemﬁly was
to. be elected. The Constituent Assembl& met on November, G. 1945
and passsed by 309 votes Lo 249, the Bill ﬁhich defined a new Consti-
tution for France, This draft Constitution was rejected by the
" pecple of France iu fay, 1946 4 new Constituent Assembly was
elected in June, 1946 and a new Constitution was prepared. The new
Conntitution, having been ratirfied on October 13, 1946, was promul¥
gated on October 27, 1946.(132) k '

| The Constitution of the Fourth Republic reméined in
force from 1946 %o 1958, The procedure for constitutional amendment
coverad six Articles (Arts 90-95)2%$?Acccrdih§ to these elauses,“a
resolution prapoaing an amendment wés pacsed by absolute majority
in the National Assembly, Or Lower Houge; thé proposallmust be in
specific termgs aund could originate énly with the members of the
lower branck. Fext for advisory purposes, the resolution was sent
to the Gouncil'of the Republic, or Upper Chamber; aud after three
nonthe (sooner if the Council had acted promptly and favourably), a
second reading iook élace in the Agsembly. JFinally, if this stage
‘wag guccesafully passed, a bill incérgorating the amendment would be
placed like an ordinary law; and if thereAwas either a iwo-thiris

affitmative vote in the Asse?dBly on second reading orxr a three-fifths
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vate in both Housea on final pasaage, the amendment was considered
adopted and weady to be proclaimed by the Prggident of the Regublzc.
If, however, nelther of these condltiens had been me%, the final
fate of the proposal was determaue& by & yoyular referendum which,
- 0f course, introdueed a feature gulide unknown to the old system. Thé
Eill was to be gromulgated as a Constitutional 1aw within eight days .
after its adoptionf134) ' |

An analysis cf th@ procedure reveals the fqet that it
was a more difficult proceaure that the one provided in the Constitu-
tlen of the Third Bepubllc. It will be obaerved that, in the final
ana1y51s, all that wasg really neceaqary for any afflﬁmative action
waq a twu—thmrda vote in the Fational Aqsembly, the uppey branch had
a cbance tq eane the-process a bit.hy giving the yropoaal of a three-
foérths vote. but wﬁat itvdid, or whether it did anything at;all did
not matter g0 long as twb—thirdq could be muqtered in the Assembly,
whose will prevailed xeeyt only as it might be frustrated by a |
referendum it held. But there werg_at loast three express limita-
tions‘on the amending power, namely, (1) no revision could be under-
taken at any time when aﬁy part of France remained under forelgn
aecoupations (2) as under the 1884 amendment to the Constitution of
the Third Repnblie, no proposal changing tbe republican fom of _
governnent could be undertaken and (3) no amendment threatening the
existence of the Council of the Republic miaht be adcpteﬁ without
either concurrence of that body itselfl or resort to a reforendume.
| But the fcurth Republic in Prence wag faced with a
very serious crisis in May, 1958. The revolts in Algeria aﬁd

Corscia saw the complete breakdown of the Constitutional system in
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the countrye wWith the suppression of the revolts, a draft Constitu-
tion was prepared and submitted for the referendum ¢f the peopla.

on Sept. 28, 1958, the Constitution of the Fifth Republic was
adopted and on October 7, 1958, it came into force. It ia regarded
a3 a personal victory forhthe General because he was able to /
mobilise the ¥rench voters in gsupport of "a plebiscital, authorita-
vian, presidential system, with parliasment an appendage, and the
Cabinet a merely executory body of the will of the‘President."(135)
Thus, the MiTth Républic has established a stronger executive led

by ‘the President and a debilitated Parliament which the President
“ean dissclve at will and whose opportunities for striking back have
beer whittled down far below the most supine level of British
Parliament, let alone the American Cangress-"(13§)fhus, the French
symstem represents, to‘quote’ﬁfof. wheare, "a curious hybrid of

- Parliamentary and presidential executivea."(137) But "during its
'early years, the ¥ifth Republic hesitated at the‘cross-roads."(138)
The Government under the Fifth Ropublic has “the

right to reject all amen&meﬁfs" and it can "demand a single vote on

: ~(139)
ita own text with only those amendm%ntg)that it acceptee™ This
- 140)°
procedure is known ss 9vote»bloque“;_l, It has been observed that

this systenr was "necassary soveo if the new system of government
“were to function effectivelya“(141)' i

|  Arte 89 of ithe Constitution of the ¥i.fth Republic
provides for the'procedure-of constitutional amendments ‘The article
stﬁtes that the lnitiative for amenﬂing;tbe_Gbustitution shall lie
with the President of the Hepublicuoﬁ tﬁe.proposai,of the_Pfime

. Minigter and the members of the Parlisments The Sovernment or
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Parliamentary Bill for émenﬂment, st be passed by.the two |
‘Agsemblies in identical texm$. -§he amendment shall become gffeetive
only aftex apﬁroval'by a reféfenduﬁe~‘Thé proposed amendment shall
not be:submittea to a referendum whem the Fresident of the Republic
decides to submit it fo Parlisment convened in écngreaso In that
case, the.proposeé-amemdmam%_sball,be deemed to be apyroved only if
it ise acceptéd by\é three-fifths majority of the votes caut.e The

?syubllcan( fefm of Government in France shall not be the subsect of
142
. amendment.

Dar1n° the fi?qz ferm ef General de Gaulle, at le?st
: 14 3,
three referenduss were hel&.,; The . ?iﬁst referendum, held on

January, O, 1961. %@lnﬁed %0 the q&@qtlﬁu of allewing self-deterni-
144)
nation in Alzerias " The sscond ome of April, 1962 was concerned

wish the guestion Qf anprmVﬂl 9? the Evian agreements wltk(the)FLﬂ :
S 145
and full powers to the Presldent €0 bring them into force. - A

special goasion was convanad “4to approve the Bill which was passed

without any vote because the Govrrﬂm%nfs?ade it matter of confidence
14 ,
and no censure mOLion wag. proposed.™ -Again in the ﬂctobar

referendun cn>dir@ctve%eetian of the President "de Gaulle chose not
' 147 _
t0 use article 89 r’whieh deals with the(amggdimg procedure. Such
. . - , 14 '
g move wag again made in 1969 by de Gaulle.. .

VIT

ecnstitutlcn-makln& in West Germany "started with an

-

_agreement reached by six Western eaunurles {U.g., U.K., @ra?ﬁgé)
 Belgium, ﬁetherianﬁs, Luxemhourg) 1n ncndcn on June. ?948." ' The

Bonn Constltution is ﬁhus called ”t%o r§eul% af compr@mise between
150
the Allies and the Germaﬂ partzes."
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The amending proeedure has been elaborately dealt: with in

(151)
Art. 9 of the Constltutiou. Unaer the Ponn Conatitution,
amen&menta can be pasqed “by concufréga two-thzrds magoritles in
152) « .
both hocuges. ™ For ﬁhls, it has become

Amending proceuurej '
in West Garmany, l important for the Chsncellor “to control not

only a simple but ? qu ?lified magority in the Bundesrat as well as
e Co T RI53)
in the Bundeatag.

ARJ amendment dirbcted to chmn&e the f?nar?l etructure as
‘ ~ 154
such has been made unconstitutional ana illegal. Hot ' cnly that,

the basic prinoiple of the parzicization of the Laendér in the
legislative process and tge prlnclglca lald down in Articleg 1 and
20, can net be a;ﬁered.( 53] But auch "unalierable *uarantees"(15 ‘
falled to preserve their character "\nen expoq@d to serious yolitlcal
praossure, invitinb elther their revm%uﬁic avy over*hrew or freezing
desirable constitutional evolution.“ 157) In porﬂal timen, these
may be regarde% aa "a warning =ign beyond wklch the 1@51q1a*0r may
no+t dr¢Ve.“<1bf}Amenamants to the constltutlon are permigsible

"ouly if the text of the Lanpuitution is etpllc¢tlg and szmultane—xb
ously amended.“(199} This prov1q1on has been incorporated "to '
terminate once and Ibr all uhe nofar¢ous practlce of silent ( or
clandesolne) amendmenoq mere‘y by quolified maaari?Leg of the
legielature that had been th usaEe undc* the Empire and Weimar and
centributed much to depriving the Gongtitution of ih@ sanctit§360)
43 a package on Maroh 19, 1956. as many ag fifteen amendments became
efrective. 161) %oét of them were pagred to empower iaqt Germany

' "to create a nationgl military eg’“bllshment and to exareise the

security function which had previously been reserveﬁ to the



=58

, (162) o
canstitucat*st&tes“ In 1860, the Ministry of Interior presented

a draft amenﬂatorw law "autherlzing the Pederal Government %o deal

(163}
with states of emergency.” Thug, it has been correctly observed

that “the higtorical circumatances‘surrcunding the Basic Law of the
Federal Republic of Germany are roflected in its pruvision for

(164)
amendments*
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