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I. Introduction:

Reservations are the devices for removal of the historical distortions
that have crept into our social system. These denote the body of rules
recognized and enforced by the state in the administration of social justice.
Reservation is the means to promote the goal of social justice. By social
justice we mean abolition of all sorts of disparities resulting from
inequalities of wealth and opportunity, race, caste, religion, sex andltitle.
the words of the Supreme Court of India, it is the harmonization of the rival
claims of the interests of the different groups and sections in the social
structure, by means of which alone it is possible to build up a welfare
society® Reservation is meant to remedy the handicap of prior discrimination
impeding the access of classes of people to public administration. It is for the
state to determine whether the evil effect of inequities stemming from prior
discrimination against classes of people have resulted in their being reduced
to positions of backwardness and consequent under representation in public
administration. Reservation is a remedy or a cure for the ill effect of
historical discriminatiof.

Reservation is one of the measures adopted by the Constitution to
remedy the continuing evil effect of prior inequalities stemming from
discriminatory practices against various classes of people which have
resulted in their social, educational and economic backwardness. Reservation
is meant to be addressed to the present social, educational and economic
backwardness caused by purposeful societal discrimination. To attack the
continuing ill effect and perpetuation of such injustice, the Constitution
permits and empowers the state to adopt corrective devices even when they
have discriminatory and exclusive effetfBhe object of this small paper is
to study the need and purpose of reservation and to examine whether a right
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to reservation in favour of backward classes, glediunder the Constitution
of India, is a fundamental right.

Il1. The Need of Reservation:

Indian society has always been full of inequalititswas a caste
ridden stratified hierarchical society, and a maittir segment of the society
had been denied the bare human rights. Their ddasatwages, living
condition, social status were dictated by the whifngpper strata of society,
reducing them to destitution. It is very diffictitt gauge the extent and depth
of social and economic exploitation that resultedliscrimination, misery,
poverty and other disabilities for an appreciabdegé section of our
population. The economic backwardness brought sbazkwardness which
consequently made them down trodden and thus degrikem even of the
dignity of life. In a society compartmentalized oaste basis, upper castes
controlled the levers of power enabling them to thueir whips, prejudicial
to the interests of lower segment of the societywér castes had to serve
the upper caste without having any say and grievaedressal mechanifm

It was natural that the higher castes were ablexpoit the lower
ones. Members of lower castes always suffered fd@orimination in all
areas of life. One of the worst effects of caststay was that access to
knowledge and learning was denied to the loweresagince the majority of
Indian population was Hindu, the impact of thisteadiscrimination was
severe and wide. In a society as ours where thgig #&rward and
backward, higher and lower social groups the fitsfp to achieve social
integration is to bring the lower or backward sbgi@up to the level of the
forward or higher social groups. The trinity of theal of the Constitution
viz., socialism, secularism and democracy cannotrdaized unless all
sections of the society participate in the stategycequally, irrespective of
their caste, community, race, religion and sex alhdliscrimination in the
sharing of the state power made in those grourglelaninated by positive
measures/actions.

The founding fathers of the constitution were mdnvision and
wisdom well versed in law, polities and social pedphy. They were wholly
committed to the good of the people and as sucte vbesst suited for
evolving a framework of a welfare state of soctaipatterns of society.
They felt that the caste system as it operatecdhdimal of late forties of the
twentieth century had subjected a majority of tbpuation, civil and even

® K. K. Arora, ‘Backwardness in India- A Judicial Dilethan D. N. Saraf (Ed).
Social Policy Law and Protection of Weaker SectbiSociety (1986), Eastern
Book Company, Kashmir Gate, Delhi, p. 120.
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legal disabilities. The system needed to be abadisHegally and
constitutionally. The constitution made elaborapedvision to remove the
disabilities arising from one’s caste so as to Enabcitizen to participate
freely in the social, economic and political adtes and attain fullest
development of his personality. Equality, justiiberty and fraternity are
the chief objectives enshrined in the preambleht donstitution of India.
Our founding father wished to build an edifice eimbcracy wherein those
noble objectives might be materialized in regardhi entire Indian society
which includes communities which had neither toaendisadvantaged and
under- developed due to historical discriminati@enpgtrated in the name of
caste, creed, race or the likehey therefore, designedly embodied certain
provisions in the Constitution which conferred spkcfavours and
protection to the backward classes of citizens witview to uplift them to
the levels of equality with the rest of the socidtye Indian Constitution
embodied manifold concession, preferences exemmiwh above all
reservation as the means of achieving social jasfitie backward of all
sections viz. Scheduled Castes and Scheduled Trdves provided
reservation in central and state legislatives ®die a manifestation of
political justice whereas they are provided alonghwother backward
classes’ reservation and other special favour merous areas including in
employment and admission in educational instititiaa measures of social
justice. Our Constitution has the unique distinttad out lining an extensive
scheme for the advancement of the backward class#szens.

I11. The Constitutional Provisions:

The Indian Constitution proclaims as Seign, Socialist, Secular,
Democratic Republic and promises to its citizemstide, Liberty, Equality
and Fraternity. The state created by the Consgiitus pledged to political
Socio-economic Equality of all citizens irrespeetief sex, caste and creed,
committed to social reforms, social change and x&iof discriminations
between one citizens and another. Every citizeesjrective of religion,
caste, creed and sex, is therefore, entitled taaiin and employment
according to his capacity. Justice is the key stafmaur constitution and the
principle of equality is the very foundation of figg. In pursuance of these
assurances, Article 14, 15 and 16 have been enattieth embody certain
fundamental rights guaranteed by the Constitutiricle 14 guarantees
equality before law and equal protection of lawaliopersons. Clause (1) of
Article 15 prohibits discrimination against any izén on grounds of
religion, race, caste, sex or place of birth. Géa{d9 of Article 16 guaranteed
equality of opportunity for all citizens in matteglating to employment or
appointment to any office under the state. Clajeof the said Article
further lays down that no citizens shall on grouondsy of religion, race,
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caste, sex descent, place of birth, religion or@ftppem be ineligible for, or
discriminated against in respect of any employnoemffice under the state.

Although clause (1) of Article 16 guaranteed edyalf opportunity
to all citizens alike, it would be meaningless hoge for whom offices of
position and dignity have been out of bounds farteees and they are so
crippled by the circumstances in which they aregathat such office are
beyond their reach if they are left to themselasindia, we have been
faced with inequalities, which are mainly due taiabinjustice perpetuated
for centuries by the upper castes of those belgntpnthe lower castes by
denying them a proper social status and opportdaityheir betterment. At
the same time our founding fathers were not ohlisiof the socio economic
backwardness of many segment of our society and w@mvinced that mere
guarantee against discrimination was not sufficifitte social backward
classes needed to be brought at par with othegiviiryg them special push
through positives states action. Since independtrare has been a special
concern not only to promote the interest of all gheups in the country, but
also to provide for protective status to certaiougs or people in the society
specially Scheduled Castes, Scheduled Tribes anBdbkward Classes. So
it was specially provided under Article 16(4) o&tbonstitution that nothing
shall prevent the state from making any provision the reservation of
appointment of post in favour of any backward aassf citizens which in
the opinion of the state is not adequately repteskeim the services under
the state.

Unlike Article 16(4) which specially provided foeservation of
jobs, there was no provision in the constitutiorichitpermitted reservation
of seats in educational institutions. In pursuaioctne directive embodied in
Article 46 to promote with special care the edwral and economic
interest of the weaker sections of the people uaristate governments
started making reservation of seats on the techai@hmedical institutions.
Such a reservation was held as invalid and vialatb Article 15(1) and
29(2). InState of Madray. Smt.Champakam Dorairajahwhile examining
the underlying social policy the court found thatept for reservation in
service, the framers did not contemplate giving spgcial treatment to the
backward classes. The basis of the conclusion wasdf in the express
provision in Article 16(4) for the reservation afags in public service for
backward classes and the absence of such a provisiarticle 29(2) and
Article 15. The court recognized the obligatiortloé states under Article 46
to promote the welfare and interest of the weaketian of the people but
considered the underlying object of Article 16 &®d(2) so sacrosanct that

" AIR1951 S C 226, wherein the court struck ddt government order which
allocated seats in educational institutions to theious communities in
proportion to the population they bore to the totanbers of seats.
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the promotion of welfare of such classes was notbéo by way of
undermining it. To overcome such difficulty the ettution (First
Amendment) Act, 1951 was passed which added a fmygeto Article 15.
The clause reads as under.

“Nothing in this Article or in Clause 2 of Articl@9 shall
prevent the state from making any special provisamnhe
advancement of any socially and educationally backw
classes of citizens or for the Scheduled Castes thad
Scheduled Tribes.”

The wording “any special provision” Amticle 15(4) gives the state
great leeway in prescribing the method of operatibpreferential treatment
for the advancement of weaker sections of socigpgcial measure such as
housing scholarship, land distribution, health liignare being taken under
this power. The reservation of seats in educatiorsitutions under Article
15(4) and of jobs under Article 16(4) has receigedniform interpretation
by the court. This is reflected through variousgunents of the courts.

V. Right to Reservation as a Fundamental Right:

Reservation under Article 15 (4) and 16 (4) no ddalb within part-

Il of the constitution comprising the fundamentghts. Every provision of
part- Il however does not confer a fundamentalhtigSome of the
provisions of part lll are just definitional: otlseare on the effect of the
fundamental right on the existing and future lagtdl other provides for the
enforcement and implementation of the fundamenigthits while some
others provides exceptions to the fundamental sighécause of this variety
of provisions, doubt persists whether Article 15@pnd 16(4) confer
fundamental righfs

There is so much of suffering, discrimination angstematic
exclusion of member of disadvantaged groups fronuedh reserves,
opportunities and careers that a theory of rightyy halp them to fight
against existing inequalities. Despite its usefstnghis theory seems
illogical, unsound as well as unbalanced. Some magn consider it
undesirable. With too much of participation of theservation issue and
political abuse of this device one has to move witdat circumspection in
acknowledging a right to reservation. One cannarlook that Articles
15(4) and 16(4) have been placed under severalalions especially in

8 Mahendra Pratap SinghAfe Articles 15(4) and 16(4) Fundamental Rights
(1994)3sCC (J) p. 33.
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respect of a firm evidence of clear and legitimatentification of the
backward groups

In M.R. Balaji v State of Mysot® the Court held that Article 15(4)
authorises special provision to be made but ifavipion which is in the
nature of an exception completely excludes theaktte society that clearly
is outside to the scope of Article 15(4). It wolld extremely unreasonable
to assume that in enacting Article 15(4) the coumtdtin intended to provide
that where the advancement of the backward classte Scheduled Castes
and Scheduled Tribes was concerned the fundamegkdlof the citizens
constituting the rest of the society were to be gletely and absolutely
ignored. Considerations of national interest ané fthterests of the
community or society as a whole cannot be ignoredietermining the
question as to whether the special provisions copieted by Article 15 (4)
can be special provision which excludes the reghefsociety altogether.
Further the court held that like the special priovismproperly made under
Article 15(4), reservation made under Article 166&yond the permissible
and legitimate limits would be liable to be chaied as a fraud on the
constitution. In this connection it is necessargmtgphasis that Article 15(4)
like Article 16(4) is an enabling provision: it doaot impose an obligation
but merely leaves it to the discretion of the appiede Government to take
suitable action if necessaty

In C.A. Rajendran v. Union of Indfa the petitioner based his
argument on the minority opinion of Subba Rao J;.iDevasasan v. Union
of India*® and cantoned that the provision contained in Fatid (4) of the
constitution was in itself a fundamental right ofth®duled Castes and
Scheduled Tribes and it was not open to the Goventrto with draw the
benefit conferred on SCs/STs by the Govt. Ordeeged®ing this contention
the court held that the only matter which clasg@sf{ Article 16 cover is a
provision for the reservation of appointment indaw of a backward class of
citizens. It is well settled that clause (4) ofiéle 16 is an exception classes
and is not an independent provision and it hasetsthctly construed. It is
also apparent that the language of Article 16(4) toabe interpreted in the
context and background of Article 335 of the Cdansitn. In other words, in
making a provision for reservation of appointmenposts the Government
has to take into consideration not only the claiithe members of the take
into backward classes but also the maintenanc#iakacy of administrator
which is a matter of peramountt importance. Thertcoited the majority
opinion of Gajendra Gadkar. J., @eneral ManagerSouthern Railway v.

°  Ibid

0 AIR 1963 SC 649 at 31.
1 AIR1963 SC 469.

12 AR 1968 S C 507.

3 AIR1964 S C 179.
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Rangrchart’, where he said ‘it is true that in providing fbetreservation of
appointments or posts under Article 16 (4) theesthts to tale into
considerate the claims of the member of the badkwéasses consistently
with the member of the backward classes consigtarith the maintenance
of the efficiency of administration. It must not Hergotten that the
efficiency of administration is of paramount im@orte that it would be
unwise and impermissible to make any reservatiothetcost of efficiency
of and ministration. It is also true that the re@aéion which can be made
under clause 16(4) is interceded merely to givegades representation to
backward communities. It cannot be used to creatmpopolies or for
unduly or illegitimately disturbing the legitimaténterest of other
employees™

The court ultimately held that Article 16(4) doex nonfer any right
on the petitioner and there is no constitutionatydimposed on the
Government to make reservation for Scheduled Castesl Scheduled
Tribes either at the initial stage of recruitmentab the stage of promotion.
In other word Articlel6(4) is an enabling provisioand confers a
discretionary power on the state to make a reservaf appointments in
favour of backward class of citizens which in if@mon is not adequately
represented in the services of the $tate

In P & T Scheduled Castes / Tribes Employees Welfasedation
v. Unionof India'’, the court refused to issue a writ against Govertrfor
providing reservation in posts or appointment iarfd T. Department. Here
the petitioner prayed that a direction should lseiésl to the government to
issue specific orders conferring on thin such aaeadvantage. The court
held that the claim made by the petitioner is toué it may be true that no
writ can be issued ordinarily compelling the Gowveemt to make
reservation under Article 16 (4) which is only arabkling clause. Therefore
the court issued a direction to the Governmenndfd to issue order on the
behalf.

In State of Kerala v. N.M. Thortisthe court held that the power to
make reservation, which is conferred on the statieuArticle 16 (4) can be
exercised by the state in a proper case not onlgroyiding for reservation
of appointments but also by providing for resevatof selection posts. In
providing for reservation of appointment or postaler Article 16(4) the
state has to take into consideration the claimghef backward classes

“ AIR1962 S C 36.
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consistently with the maintenance of the efficien€administration. It must

not be forgotten that the efficiency of adminigtratis of such paramount
importance that it would be unwise and impermigstblmake reservation at
the cost of efficiency of administration

The consequences of recognizing reservation asdafmental right
are also relevant. Once something which has sddan recognized as a
matter of policy is acknowledged as a guaranteedidmental right, each
individual claim to secure the enforcement of stight will be subject only
to judicial determination.

The right to affirmative action will thus open aodld gate for
indeterminate uncertain and vacuous claims. It sesran the courts are not
likely to responsive to such claims as a matterdbrceable right. It may be
mentioned here that beginning from Bafajuntil the nine judge bench
decision of the supreme court in Marf@drticle 16(4) and 15(4) have been
treated as enabling provisions.

In Mohan Kumar Singhania v. Union of In@iathe court held that
the constitution, no doubt, has laid a specialaesibility an the government
to protect the claims of SCs/STs in the mattgouddlic appointments under
various constitutional provisions is an enablingovsion conferring a
discretionary power on the state for making anyision or reservation of
appointments of posts in favor of any backward slafscitizens, which in
the opinion of the state is not adequately reptesein the service under the
state. Clause (4) of Article 16 has to be integuein the background of
Article 335. Article 335 conjoins that the claim tdie members of the
SCs/STs shall be taken into consideration condlgtesith the maintenance
of efficiency of administration in the making of@pntments to services or
posts in connections with the affairs of the un@nof a state. The court
further held that reservation is not a constitidlonompulsion but it is
discretionary one. InMandal cas&, the court has clearly ruled that
reservations in promotions are constitutionally @mpissible. The court has
also advised the government not to make any rets@nvin higher position
and in specialized areas. For instance, no resenvahould be provided in
technical posts in research and development itistis, in specialties and
super specialties in medicine engineering and osiieh areas. Similarly
University Professorship and higher echelon pasition defense-space,
science and nuclear research have to go by meneaReservations in these
kinds of jobs are seen as inconsistent with theesbf efficiency that are

% M.R. Balaji v. State of Mysard | R 1963 S C 649.

2 |ndra Sawhney v. Union of Indi& | R 1993 S C 477.
2 AIR1992 SC 1.

2 |ndra Sawhney v. Uunion of India | R 1993 S C 477.
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needed in such professions and serdiceNone of these judges even
indirectly indicates that those clauses can therasdbe construed as aspects
or the fundamental rights to equality and thus bireeable in a court of
law.

The word “Nothing in this Article shall prevent thatate from
making any provision” in Article 16 (4) and nothiimg Article 15 or Article
29 (2) shall prevent the state from making any spgxovision, in Article
15 (4) clearly establishes that those clauses itotestuthorizing provisions
for implementing the directives contained in Aict6”. It is true that in
Thomascase the Supreme Court ruled that Article 16 (4swot an
exception to Article 16 (1) but an emphatic statemthat equality of
opportunity could be carried to the extent of mgkiaservation but Thomas
nowhere acknowledged a fundamental right to affiivesactior?”.

In Union of India v Madh& a three Judge Bench held that
“Government evolved reservation in post or officeler the state as one of
the modes to socio-economic justice to Dalits arahe8uled Tribes.
Appointment to an office or post in a service unther state is some of the
means to render socio-economic justicEhe same consideration was held
in Ashok Kumar Gupta v State of UttBradesk®, where it was observed
that the policy of reservation is part of sociosmmic justice enshrined in
the preamble of the constitution, the fundamengttrunder Article 14,
15(4), 16(1), 16(4), 16(4A) 46 and 335 and othdateel Articles to give
effects to the above constitutional objectiveswéts also held in this case
that right to proportion is a statutory right. igtnot fundamental right. The
policy of reservation creates an obligation ongtate to treat everyone with
equal respect and cancern and in this sense théy gerves the principle of
equal treatment but this policy dose not create aamyesponded individual
right in favour of the members of the beneficiargups®.

There is no indication in the Constitution that ttate need reserve
any minimum number of posts in government servicgeats in educational
institutions; nor divert any minimum part of itssoarces to benefits.
Preferences are not mandatory but only pernifttédticle 15(4) and 16(4)

% bid

# parmanand SingtFundamental Right to Reservation- A Rejoinde®98)3 S C
C P.6-12.
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%0 Marc Galanter, Protective Discrimination” for Backward Classeslimdia, Law
and Society inndia, Oxford University Press, Delhi, 1994 p. 44.
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do not confer on backward groups any fundamentghtsi to such
arrangements. But rather are an exception to tji@srithat other would
otherwise enjoy complaining of such arrangementsviatation of the
fundamental rights granted in Article 15, 16 and 29is clear that
Government man constitutionally omit to make anghspreferencéd

V. Exclusion of Creamy Layer:

Some members of the designated backward classedigingy
advanced socially as well as economically and dduely and they
constitutes the forward section of that particutackward classes — as
forward as any other forward class member — antcthiey are lapping up all
the benefit of reservation meant for that classheut allowing the benefits
to reach the truly backward members of that clksse persons are by no
means backward and with them a class cannot beedrea backwartf. The
Mandal Commissiorhas pointed out 3743 castes as backward which are
considered as other backward classes for givingo#nefit of reservation.
But the real agony is whether all the 3743 backweastes fulfill all the
conditions of a backward class? Justice Kuldip &iimghis minority opinion
has said Mandal has not done any survey to findwingther 3743 castes
which according to him are backward classes undgcl@d 16(4). He further
said that hardly any investigation was done byNfadal Commission to
find out the backward classes for the purpose otisr16(4). A collection
of so called backward castes by a clerical act dase drawing room
investigation cannot be backward class under Artlé(4).

In K. C Vasant Kumar v. State of Karnat¥kaChinnappa, J.,
observed “one must, however, enter a caveat tortieism that the benefits
of reservations are often snatched away by theregmy layer of backward
class or caste. That a few of the seats and pestued for backward classes
are snatched away by the more fortunate among fkenot to say that
reservation is not necessary. This is bound to éappa competitive society
such as ours. Are not the unreserved seats andspasthed away, in the
same way, by the top creamy amongst them as the gantiple of merit on
which the non reserved seats are taken away byofhéayers of society.
How can it be had if reserved seats and posts raatclsed away by the
creamy layer of backward classes, if such snatciivay of unreserved post
by the top creamy layer of society itself is not'®a

31 .

Ibid
32 |ndra Sawhney v. Union of IndiaA | R 1993 S C 477 at 558
3 AIR1985 S C 1495.
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In Indra Sawhney v. Union of Indfa it was held that it is not the
guestion of permissibility or desirability of meatest but one of proper and
more appropriate identification of a class -a bamkivclass. The very
concept of class denotes a number of persons haeirtgin common traits
which distinguishes them from the others. In a baokl class under clause
(4) of Article 16, if the connecting link is the@al backwardness, it should
broadly be the same in a given class. If some efrtlembers are far too
advanced socially which in the context, necessaniyans economically and
may also mean educationally, the connecting thiestdieen them and the
remaining class snaps? They would be misfit indlass. After excluding
them alone, would the class be a compact clas$adh such exclusion
benefits the truly backward. Difficulty, howeverarly lies in drawing the
line — how and where to draw the line? For, whilandng the line it should
be ensured that it does not result in taking awily ane hand what is given
by the others. The basic of exclusion should naeitgée economic, unless,
of course, the economic advancement is so highithacessarily means
social advancement.

The court further observed that the industrialaatiand the
urbanization which necessarily followed in its wakde advance on
political, social and economic fronts made paracyl after the
commencement of the Constitution, the social refaravement of the last
several decades, the spread of education and thentages of special
provisions including reservation secured so favehal undoubtedly seen at
least some individuals and families in the backwaegses, however small
in number, gaining sufficient means to developrtigeipacities to compete
with others in every field. That is an undenialaletf Legally, therefore, they
are not entitled to be any longer called as parthef backward classes
whatever their original birth mark. It can furtheardly be agued that once
backward class, always a backward class. That waoefieat the very
purpose of the special provision made in the Curgin for the
advancement of the backward classes and for egathlem to come to the
level of and to compete with the forward classesegual citizens. On the
other hand, to continue to confer upon such adwarssetion from the
backward classes the special benefits, would amtutiteating equals —
unequally violating the equality provision of thertitution. The object of
special Constitutional provision is not to upliffeav individuals and families
in the backward classes but to ensure the advamteofiethe backward
classes as a whole. Hence taking out the forwam fitmong the backward
classes is not only permissible but obligatory untlee Constitution.

3 AIR1993 S C 477.
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However, it is necessary to add that just as tlekwardness of backward
groups cannot be measured in items of the forwasieé the forward
groups, so also the forwardness of the forward gmba backward classes
cannot be measured in terms of the backwardnets® dfackward section of
the said classes. It has to be judged on the lodisise social capacities
gained by them to compete with the forward classs.long as the
individuals belonging to the backward classes db develop sufficient
capacities of their own to compete with othersytban hardly be classified
as forward. The moment, they develop the requcsajgacities; they would
cease to be backward. It will be a contradictorntéo call them backward
and others more or more backwards. There will abvhge degree of
backwardness as there will always be degree ofdi@mess, whatever the
structure of society. It is not degree of backwasinor forwardness which
justifies classification of the society into forwlaand backward classes. It is
the capacity or the lack of it to compete with othen equal terms which
merits such classification. The remedy therefooesdnot lie in classifying
each backward class internally into backward andentackward, but in
taking the forward from out of the backward clasaéiegether’®

The court further held that while the income ofgmer can be taken
as a measure of his social advancement, the lintietprescribed should not
be such as to result in taking away with one hahdtvis given with the
other. The income limit must be such as to mean sigdify social
advancement. At the same time, it must be recodrilzat there are certain
positions, the occupants of which can be treatesbaisilly advanced without
any further enquiry. For example, if a member obigeated backward
classes becomes a member of I1.LA.S or I.P.S or #rer @ll India Service,
his status in society rises; he is no longer shcidisadvantaged. His
children get full opportunity to realize their pot®l. They are in no way
handicapped in the race of life. By giving them thenefit of reservation,
other dsigadvantaged members of that backward otagse deprived of that
benefit:

Keeping in mind all these considerations, the calirécted the
government of India to specify the basis of exdasi whether on the basis
of income, extent of holding or otherwise of ‘crgaayer’. One such
specification person falling within the net of exsilbnary rule shall cease to
be th?? members of the other backward classes @iptiipose of Article
16(4).

% |Indra Sawhney v. Union of IndiaA | R 1993 S C 477
36 .
Ibid.
37 Indra Sawhney v. Union of IndiaA | R 1993 S C 477 at 486.
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The creamy layer concept was introducethdra Sawhney cas®
The court observed that the protective discrimoratin the shape of job
reservations has to be programmed in such a mahaethe most deserving
section of the backward class is benefited. Meassdnsures such a result.
The process of identifying backward class cannopérected to the extent
that every member of the said class is equally waot There are bound to
be disparities in the class itself. Some of the e of the class may have
individually crossed the barriers of backwardness while identifying the
class they may have come within the collectivity,is often seen that
comparatively rich person in the backward classighothey may not have
acquired any higher level of education are ablmdove in the society without
being discriminated socially. The members of theckbeard class are
differentiated into superior and inferior. The distgnation which was
practiced on them by the superior class is in fnarcticed by the affluent
members of the backward class on the poorer mendbehe said class. The
benefits of special privileges like job reservataye mostly chewed up by the
richer or more affluent section of the backwardssland the poorer and the
really backward section among them keep on getpogrer and more
backward. It is only at the lowest level of the lhaard class where the
standards of deprivation and the extent of backaess may be uniformed.
The jobs are so very few in comparison to the patan of the backward
classes that it is difficult to give them adequipresentation in the state —
services. It is therefore, necessary that the lteokfthe reservation must
reach the poorer and the weakest section of thkwaad class. Economic
ceiling to cut off the backward class for the pwpaf job reservation is
necessary to benefit the needy section of the.diasanaki Prasad Parimoo
v. State of Jammu and Kashfirit was held that in identifying backward
classes therefore, one has to guard oneself agaoiating therein section
which is socially and educationally advanced beeai® whole object of
reservation would otherwise be frustrated. In ttwanection it must also be
remembered that state resource are not unlimitddfither the protection
given by special reservation must be balanced agtie Constitutional right
of every citizen to demand equal opportunity.

V. |. Determination of Creamy Layer Class:

In pursuance of thandal casethe Union of India in 1993 issued
an Office Memorandum which stated that childremffiters belonging to |
AS,IFS, 1P S andAll India First Class Servrel are those whose annual
income exceeded Rs. 1 lakh per annum among the GBgesidentified as
falling under “creamy layer” for being excluded rimothe benefit of

% bid.
% AIR1973 SC 930
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reservation meant for OBCs. State of Kerela cowtl evolve a suitable
mechanism for identifying creamy layer. It was segkextension of time
periodically. Then the Apex Court issued suo matatempt notice to the
state and its chief secretary. During the pendentythe contempt
proceedings, a state legislature committee weatigstue of creamy layer. It
reported that the some OBCs were not adequatefggepted in the service
of the state. Later the state enacted the impud®88 Act declaring that
there was no socially advanced person among thesOBhe state. Apex
court directed the construction of K. J Joseph Cdtam to identify the
creamy layer among the OBCs. The Committee idedtithe creamy layer
and frame some guidelines to exclude them. Thearincome of a person
belonging to OBC was raised to Rs. 1.5 lakh fos hirpose. The Bench
said that till the state appointed a commissioméntify the “creamy layer”
all the appointment in the service of the stateegoment including the PSUs
and cooperatives would be on the basic of guideliogé the Joseph
Committee Repoft Justice Jagannadharao said “whether creamy layer i
not excluded or whether forward castes get includetie list of backward
classes, the position will be the same, namelywhidbe a breach not only
of Article 14 but of the basic structure of the stitutions™*

In accordance with the direction given by the SomeCourt the

Union Government had appointed an expert commidtesvn as the Justice
Ram Nandan Committee to identify the creamy layeorag the socially and
educationally backward classes (SEBC). The Experhi@ittee submitted
its report on March 16, 1993 which was acceptedhay Government of
India. The report identified the creamy layer amtimgg SEBC for excluding
it from the list of Mandal Beneficiaries. The Conti@e report states that
only when the creamy layer is substantially andlgtbormed after crossing
the limits of social backwardness, then and themealcan it be made the
basic for disentitlement. At present six lakh rupesethe upper income level
for exclusion of creamy layer.

V1. Conclusion:

It is submitted that the notion of equality as ateraof policy has to
be kept distinct from the notion of equality as atter of right. In the
constitution the protective clauses are juxtaposéti the main clauses
guarantying nondiscrimination and equality of ogpoity. The constitution
seems to view it as a matter of policy. A policipstated a collective goal
which a community seeks to pursue. A right is adividual claim which
seeks to protect an individual's interest. Rights primarily protective.

“° M Sridhar AcharyaQuota System in the Higher Levels of Employment a
Educational andExclusion of Creamy Layer 27 (3 & 4) 2000 1 BR p. 133.
I Ibid at 144.

137



They guarantee citizen certain basic freedom arategr them against
infusion, discrimination and arbitrary action byetlstate. The duties
correlative with these personal rights and largphphibitions on the
Constitutional rights, here in citizens generallylano one is excluded from
the benefits they confer. Indeed these constitatioights can justly be
suppressed for achieving carting socials or callecgoals. In a sense,
Article 16 (4) and 15 (4) could be treated as atitirgg norms in Kelserian
sense justifying encroachment of the individuakgt to the disadvantaged
group$®. Professor Dworkitf holds that rights are individual claims which
operate as trumps over collective goals. If a riglituly a right, it must have
some weight to trump policy considerations but cengatory discriminator
is thought of as serving a policy of increasingtedsmrmony by eliminating
visible and institutionalized prejudices and insiag economic equality by
removing some of the obstacles that keep the meofdmckward classes in
an economically and socially disadvantaged positibmorkin argues that a
right is a matter of principle and there everyzeti has a right not to be
discriminated against on racial ground and hagght rio be treated with
equal concern and respect. It is submitted thatutiderlying argument in
Dworkin’s theory had adequately been embodied enrtbn discrimination
clause of Article 15 and 16

The policy of reservation createsoltigation on the state to treat
everyone with equal respect and cancer and institise this policy serves
the principles of equal treatment. The policy dferation does not create
any corresponding individual right in favor of thmembers of the
beneficiary grouf.

Parmanand Singlrundamental Right to Reservation. A Re—joindE996) 3 S
C C pp. 6-12.

* Ibid.

* C.E.S.C.Ltd v. Subhash Chandra Bose, A9%R S C 573

Air India Statutory Corporation v. United Lab UnioiA | R 1997 S C 645
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