CHAPTER - 4
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When the opportunity to frame their own constitution
came, the Indians were really placed at @ very happy position;
bécause, after hard etrugegle, they got an opportunity to give

4 expreasion to thelr dreams of a new
Gandiien Influencs - - p

Behind the Scheme order. They sharply responded to the
of Tundemental o - 3 . —

Righte - - ¢all, and united themselwves in a
Introduction

common adveﬁture Qf‘huilding up @ new
nation which woﬂld ensure Justice in every sphére of life, Tﬁis
ﬁaa,-in eaaence, the rebirth of a nations Under the imperial
zﬁle, India rem&incd;subgugated npt only politically, but her
independent sconomic growth mas crippled and the»society wes
“steeped in traditional maofings, shackled by old cusions and
prajugices. The frasers. of the Coustitution were conscious of
these facts, and as such, they intended to utilise the emerzging
Qonstituﬁignlas the vehicle oy égency through whkich {he social .
re?olutiqn and4the national renascence could be effecteds Az we
‘have alre$ay geen in the previous chépten,>although the entire
Conatifution wss aimed at national renascence, the “core of the
comaitment'to the social revolution" lies in Part III aend IV, in
the rundamenital Rights end in tha'Direétive Principles of 2tate
Po;icy which ?€§,~in the words of Austin,."the congcience 6f the
gongtitution” :~ |

IT

The Fundamenial Rights and the Directive Principles,
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asg we have seen in the esrlier Chapter, bad their roots deep in
the struggle for independences As such, g'climéte of hope and

o . , expectation had alrcady been created
Scheme of Fundamental : . '
Kightes in the Consii- that - the conatitution of free Indie
tution of India S g . :
4 ' _ would e¢nsure certain rights for the
realisation of which the Iandians had atriven ahd suffered so
long. Therefore, apart from giving strepgth to the pursuit of
+the social revo;azion, the iaclusiocn of the Righte in the Congti-
tution was almed at creating zsu etmoesphere of trast and confidence

which was deemed most valuable at that time.

| . Jawaharlal»ﬁehru observed, while moving for consi=~
deration the Conétituticn (first Amendmenf) Bill in the Lok %abha
on 16th'ﬁayg 1551, that " the whole comception of the Fundamental
Rights ie the protection of individual liberty and freedom eeeeso
&ccording to Nehru, this conception was derived from thé Eﬁropéan
history, especially from the days of the French Revolution. It
remained as the dominating iaea'of the 19th century and as the
| 26th'cenfuryﬁweht ehead, other additional ideas came into the
fiela wﬁich arelxﬂpresente& by our Directive Frinciples of State
Policy(gj. | '

The Cabinet Mission laid Gown, in its 16 May Plan,
that the Congtituent Assembly skauld have an Advigory Goﬁmittée,::
Whﬁse duty it would be o report to the Assémbly on*the list of
imndagental Rights, the cla&seﬁ foyr the.protectianlof minbrijies

4 , (3) -
and the administration of the fribal areas . The Cabinet
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Wission 's recommendations and the intentions of the Congress.
coincided; tbe Working Committes of the,¢ongress d:ew up a reso=-
lution establishing the Advisory Committee at the meeting of 8
Decembver, 1946 43.the day before the Constituent Assembly was
convenede ?he roesolution was $0 be moved during the early days
of the first session, but was delayed for some time in the hope
that .the Muslim League might enter the Assembly(E). It was on
24 January 1947, that the Assembly voted to create the Advisory
Committee. The Counmittee initially'consisted of fifty membérs
with Patel =s the Chairman, and 1t was prgpqrtionately represented
religious minorities, scheduled castes and the backward

(6)
tribes ®

by the

Achﬁryg Kripalanl %ecame the Chairman of the
Mundamental Righis Gub-QOmmittee(v, The membership of the Funda~
mental Rights and other'sub-cémmiﬁteeg'Wﬂs set up, as hadrbéen.the
whole Advisory Committes, by the 1eaaershig of the Congreés in
consultation with the leaders of the minority groups theméélves.
Members cf the éights Sub-Committee ware: the two ladies, Raj=-
kumari 8mrit Kaur and Hansa iHehta, Achurya Kripalani, Minoo
Masani, K.T.%hah, Alladl Krishnaswamy ayyar, ¥. M. Hunshi, Sardar
Harnam §ingh, Havlana Azad, BeXe ambedkar, J. Déulatram and K.l

Fanikkar.

Anong them, three of the members already had some
femiliarify with the formal congideration of the rights lssues.

KeTe Shab and K. He #unshl had both been members of the Congress
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experts committee, which had drafted a list of rights for the
Assembly ‘s guidance. Ambedkar had attended the Round Tablé
Canferanée and had taken strong interests in rights.issues. when
the Fundamental Rights Sub-Committee met for the first time on
27 Februaxry 1947, it had before it draft lists of rights prepared
by Be N Eau(sz Shah, Munshi, Ambedkar, Harnam Singh and the Con-
sress experts coﬁmittea. as well as miscellaneous nétes and memo=-
randa on various aspects of righté(g). : | |

Drawing on this mass of precedent, the Sub-
Committee drafted the rights during ten meetings held in March
and April 1947. Early in April, it passed its tentative conclu~
sions to the Minorities fub=Committee of the Advisory Committee
\for sugzestions, and on 4 April completed a draft’report. After
considering the Jub-Committee 's recommendationa, and raconsgidering
their own draft report, the Rights Sub-Committee members submitted
their report on 16th April to the Advisory Committee as a whole.
Five days 1éter, the Advisory doméittee met and made certain
' changes in it. Patel, ag Committee Chalrman, presented the In-
terim Report of the Advisory Committee, on the subject of Fundamen-
tal Rights, to the Conatituent Assembly on 29th april 1947 (103
The Assembly debated it for the remainder of the Third session,
and cohsidered the rights a second time in November 1948 during
the debate on the Draft Constitution. Except for several contro-
versial provislons, the drafting of the_rights was completed by

December, 1948,



Hehru in}tiated on 1éADe¢ember, 1946 the resolution on‘
Aims and Objectives which was discussed during first two sessions
of the Constituent Assembly. Wwhile introducing the resolution,
Hehru said,z?we have met heve today because of the strength of

oof the people behind us and we shall 0 ag far as -

the people - not of any party or group but the people as a whole~ 
ghall wish us %o go. We should, therefore, always keep in mind
the pasaions that lie in the hearts of the masses of the Indian
people and try to fulfil them“(112 ‘ Y ‘

_ ,at}phis time he r@membe;ed Gandhi with high regards
and said, "there is énother peréon who is absent here and who
muast be in the minds of many of us today - the great lea@er'of
our people, fhe father of our Nation - who has peen the architect
of this Ascembly and a}l that has gone before it and possibly of
much that «ill fqllow......{his spirit hovers over this piace and
blesses our undgrtaking(12). | |

There were members who at the time of extending their
gupport to the resolution initiated by Hehru, either remembered
in general, the contribution of Gandhi or put emphasis on speci-

fic aspects of Gandhi's aspirations.

Shri Purushottam Das Tandon acclaimed Gandhi and '
'erédited hin for vanguarding the Indian national movemente In his
Qpinion..Gandhi's appearance in the field of politics had changed
the methods of the freédom struggle. Prior to his emergence, our

leaders had confined themselves within prayers and petitions,
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Gandhi reﬁectea thé polltlcs of yersuaqion and opa?l%)defied the

British laws without minding the dire consequenceg .

Mre Me Re Maseni speke in favour of democratic
decentralization in order to ensure the freedom of the indzviauah

(14)
and in this ccnnection h@ refarred/&andhi's ideas. .

Seth uovind Das aeelartd §atyagraha ag the greatost
. 15
eontrlbutlon of Gandhi to the world .
Profe Ranga aleo offered homage to Gandhi as the
creator of the unigue and ‘asplring weapon, satyagroha. He consi~
dered it to be the most useful means for safeguarding individual

(186)
_rignts o

Reve Je dJo M. Nichols - Roy wanted that the Assembly,

‘in the holy task of canstltutlon-makinb, be gulded by the ide?%g)

of Gandhi, with a view to establishzng a strong and united India .
" Dr. P. K. S6én also wiched that the s%irnt of Gandhi

be felt at every moment of conetltutionnmakine R

Mrs. Hansa Mehta pleaded thé cause of Indian women,
and at this time, with @xtreme gratitude, she remembered the
eontribution(mg§e_by Gandhi in'the,upliftment of the gtatug of

1 .
- Indian women .
Mre Pe Re ”hakur souaht adequate safeguarda to be

| providea for the Depressed—ﬂlasqes for thelr politicsl salvatinn

and in this connection he said that "e.... the Foona Pact is
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Mahatma Gandhi's éreation, and his writings in the 'Harijan'
anply prave that the in%e$§sts of the Depraessed Claqses mist be
2
carefully looked after" ' .
while spesking ow behalf of the Hariuan Communitg

Shrinati Dakshayani Velaynden also paid humble homage to Gandhi o

Sir S. Ra&hakrishnanexpreesad his hope thét'the
Assembly would work for the establiskment of 'swara]' for all the
Indian people and to bring about real sétiafactipn of the funda- |
mental ﬁeeds of thg common man of the countfy(223
‘ Shri HR. V. Daulekaf supported the resoiution,;
.ainee in hiq view 1t was baqed on the twin principles of truth and
non-v1olen¢e, for which Gandhi stbod(233
Affar‘exﬁmihing the tune and sentiments reflected
through the apesch delivered by thé members, we cgn further point
out that, the Resclution states aé its source that ".eee..(4) all
power and autﬁori;y Qf #he SQovereign Independent India ...Q. are
ﬂerive&‘from:the people. It also declares as its objectives
(5) that wh?rein ghall be guaranteed and secursd %o all the
peoplé of Inaiar- justiceg social, economic and political, equa- '
lity of atatusg, éffoppbrtunity and before the law, freedom of
thought, axpressién, belief, faith, worship, vncation, aqsoclation-
and actioNececee. (6) wherein adeguate safcguardq shall be provi-
ded for minoyluieg. backward and trlibal areas, and deprewqed and

(24)
other backward clasoCBeoces™
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| All these amply demoustrate that the Resolution cone
tained many such items which were the tenets of Gandhi's Pragramme
‘ ' ' al
and that Gandhi 's legacy remained very much alive at least/that

$ime.

The'objeCtivea in ﬁhis Regolution which ultima@ely took
the form of the Freamble aﬁd guided a loﬁg.way in framing‘fhe
Fundamental Rights and Directive Erinéiples of State Policy, were
all at least superficial vibrations of Gandhian concept of free
India. Hiw desire thaﬁ the Constitution framed by the free will
of the Indians should provide social equality, economic and poli-
tical Jjustice and freesdom af reliWionfwaq well reflected through
this Resolution. &hri allaﬁi Krlshnaawami Ayyary, during the
debate on this Hesdlution, maid, ".... more than any argument, as
'the‘Resﬁlution'befcre the House hgs received the blessings and
‘support of Mahatma Gandhi, the architect of India's poldtical
deotiny eoeee I trust tbat it »ill be carried with scclamation by
~ the whole House without divsent..e.o."(EE) |
fhe 193?a00nﬁti%utién of Ireland'made a distinction
be tween the “ Fundamental Rlbhts“ Lrlctly S0 caileu, and the
, . ' "Dirmctive Principles of Jocial Policy."
Justiciable and non-

Justiciable Rights ( In ouy case the division of rights into
| o ,vju@tiéiable and non-juséieiablelrights
was for the firat ti?g6§nv1qaged in the Report of the Sapru=

,Committee in 1944-45 _—
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In one of the pamphlets issued for the use of the nembers
of the Constituent Assembly, B. No Hau;'the Constitutional
Adviger, reférred to the Irish Congtitution and tb Lauterpacht's
Internationai Bill of Rights. He commended the classification of
this right.into two parts, ong'dealing'with Fundamantal‘Priaciples.

of State Folicy and the other with Fundamental Rigzshts és such.

The proposal relating to'tbe inedrporation‘of non=justi-
eiable rights in the Constitution éid not initially find favour
with some memﬁerg of the Sub-Committee on Fundamental Rights, To
this group belonged men like 4llsdi Krishnaswami Ayyar, Masani,

Ambedkar and K. M. Munshi.

The oppositiocn te the proposal did not however, remain
formidable for long, 4lladi Krishnaéwami Ayyar supported it in a
note submitted on March 14, 1947, in which ke siressed the distinc-
tion between<3usticiablé:rights and rights which were mefﬁly inten~
ded aé a'guide and directing obje@tives of state policy(?73 Gra-
dually, most othex members of the Sub=Committee alsc came. round
%0 thiq view realiéing ﬁhét iﬁ wag not practicable to categoriase

declarations 0f social and economic policies as justiciable rights.

The principles of special poliey set forth, wefe intended
for the general guldance ef the legislétungs and goevernments in
Indiae The gtate shall take all possible care to implement these

principles which shall not be cognizable by any court.

The Fundamental Fights Sub-Committee recommended ﬁhat:
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the 1liast of Fundamentellﬁights should be prepared in two parts,

the first part consisting of rights enforceable by appropriate
legal'process. and the sécand congisting of Directive Prinéiples
of Social Policy Whi?hs'thﬂugh not énforpeable in courts, are )
nevertheless to be regarded as fundamental in the governance of the
éountry. .

_ Sardar Patel, while presenting the Interim Report
en ?undamental Rights, in his report to the Eresident of the
Asgembly, atated that great imporieznce was éfﬁaehed to the Consti=
tution, making these rishis justiciable. Tﬁe right of the citizen
to bé protected in certain'iatters wag a special f@aturé'of the
American Constitution and %pe more recent democratic constitutiona.
In the part of the constitution Act, dealing with the powers and
jurisdiétion-of the_gupxeme.Court, suitable and adeguate provisiocon
would have to'be made te dgfine the scope ¢f the remedles for the
enforcement of these Fundamental Rights. “We recommend that the
rights set out be incorporated im the Constitution so as to be
binding upon all suthorities whether ofA%he union or the units§28)o

Gén&hi never dreamf of politiczl freecdom Only. To
him social aand ecencmic emgneipation was more important. His
straggle waé ained atiemsncipating the individual from bondage and
suffering in every sphere Gf difes To him political freedom was
necesgary because social and eeonbmic equality cannot be materim- i

lised if the state is not free,

wWhen the Interim Report on Fundamental Rizghts was
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placed before the Ascembly, 1t was seen, to the utter surprise
and dismay of many members, that the economic and soclal rightse,
which were more important to the common man, and for which Gandhi
had spoken and written so extensively, had been placed at the
sacoﬁd part of the Report and werc made non=-justiciable == a
_distresaing e#idénce of the double-standard in the rcle of poli=
ticianﬂ and leanders in paying lip servicevto the ideals and pro=-
grammes 0f the 'Fatheyr of the Nation ', while showering glowing

tributes in wordse

puring the proceedings of the Assembly, an important
m&ttér‘whieh attracted the attention of a large number of the
members and which was also subjiected to a great deal of criticiem,

was the justiciability and non=justiciability of the Righta.

Mr. Promatha Ranjan Thakur wanted that greater
'importanc@ shoul@ have becn aiven to the e¢conomic rights, ‘and they

. | (29)
‘shouid have been made justliciasble o

(30§r. somnath Iahiri ehafaeterized this distinction as
‘arbitrary' o+ 1In bis opinion "e.ees it is rather difficult to
make a fine distinction;between what are justiciable and what are
not.....“(31)

againg'during the gencral discugsion of the Draft,
Shri Kriashna Chandra Sharma wanted_spebific provisions within the

Constitution for the enforcement of work for able-bodied citigzens,
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and he further supported ‘legal chlzgatzon impossd on the state
to fulfil the rights given in the Constitution(32: '

Mre. Naziruddin Ahmed compared the Directive
Princiyles with pious wishes and sﬁperfluities in the absence of
4heir beirng enforcsd in =2 court of lawe In his opinion "eeee.
every conqtituticnal princ;ple akould give a right, ?nd)every
right should be Jjusticiable in a court of lawiescead" 33

’ Zazl Sycd Karimuddin expressed his displeasure
in the absence of a béld and clear economic policy in the Draft.
He 8aid "eeoceeeniot 10 have a defznite economic pattern in the
eonstitution of 3ree India is a great tragedy......"(34)

He also ﬁoved, in thz later gtage when debate
on the Braft was 601ng on. an zmendunent to the effect that the
Diructive Principleq should be treated more. empbatically and be
made Fundamental Principles of State Pollcy. In his view the

(35)
word ‘Directive’ was unnecessary and meaninblesq .

i O Raziruddin Abmed strongly supported the
amendnent bf Syed Rarimuddin and believed‘that thege pious rrine-

c1ples should not be enunciated unlesa ther? w?q the backing of
36
the law and they were also made - usticiable « FHe compared thes.

non—guqticiable principles with resclutions made on New Year's

day which are broken on the very next day(37)

shri He Vo Kamath moved an amendment to the

~
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effect “"that in the heading under Part IV, for ghe word ‘'Direce
tive's the word ‘'fundamental’ be-substituted“(B ),

Préf. ¥. T. Shah also expreaned hié deep concern
in this regard,‘and, while moving an amenément t0 article 29 of
the Draft (article 37 of the present congtitution) he demanded
that the provisionz contained in this part should be treated as
the obligations of’tﬁé atate towards the citigens, end should be
enfqvceaﬁle'in appropriate maﬁn@r(sg?' To him.thig part locked
"eeosolike a chegue on a bank payable when able... in the absence
ofvany manéatory direction to tggse who may have the gov&fnance
of the country hereaftelecess” ¥ |

_ uring the debate on artiele 30 of the Drafly
{article 38 of thetéfésent)‘Mr.'Hussain I@am also expressed
similar views(qé). o |

. However, when the Interim Report came out on 23
April, 1947, it was found that Gandhi’s ideas and wishes had been
acéommodaté& within this Report althodgh mainly in the shape of

nen=juegticiagble rights.

During the prroceedings of the Second Round Teble

Conference, Gandhi circulated a memorandum, in tha'seéond seasion .

of the Comference, which, inter alis, demanded thet the new Conse
titution should include a guarantee $0 . the comnunities concerned,
of protection of theirp cul ture, languagé; scrigtg education, pro-

- fession and practice of religion and religious endowmenta, pere



=189~

aohal law, pblitical and other rights af'minority communiticse :
Hims views found their plaée in the rigﬁts relating 4o religion
and in the Cultural and Eéucatiaﬁaldﬁights, the relevant part of
which read as followas- / Rizhts relating to religion -(13) All
persons are egually entitled to freedom of conscience, and the
right freely to profess, bractice and propagate religioNesceces
{(14) EBEvery rcligious denomination @ hall have the right to manago
its own affairs in mattar@ of religlon andy subaect to tha
general law, to own. acquire and administer propexrty, movahle
and immovable, and to establish and maintain institutions for
religious cr charitable puvPoqes.

| {(15) No person may be compelled 0 pay taxes, tre proceeds of

| which are specifically appropriated to further or maintain any
particular religion or deneminaticﬁ. |

(16) Fo -person attending any school maintained or recelving aid

- out of puhlzc funds shall te coapelled to take part in any reli-

‘gious institution that may be given in the schoel or to attend
religious worship held in the achool eé'in Premises attached
thereto. : ' |

" (17) Conversion from onéﬂrﬁligian‘tdvancther brought about by

coersion or undue influence shall not be recogniseé by lag/.

| [Tﬁultﬁral éﬁd.ﬁducational Rights -
18(1) Einorities in every unit shall be protected in respect of
- their ianguageQ édript and cuiture ahd no laws of‘fééulaﬁions nay
be'éééé{ed that méy operate opyressively or prejudicially in this

l
regpecte.
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(2) Ho minority, whet‘her based on religlon, community or language,
shall be discriminated agginst in regard to the admission into
state educational ihstitutions, hor shall any religious instrué-
tion be coﬁpulaorily imposed on them. | '

3(a) All minorities, whether based on religion, comuunity or
language, shall be free in any unit %o establish and administer
educational institutioné of their choice. ‘ |

{b) The atate shall not, while providing state aid to schools,
discriminate against achools undef fhe management ol minorities

whether based on religion, community or languagg/.

_ In fact, Gandhi's whalg concept of secularism which,
"'‘gecording to him, was an essential aspect of the ‘non=violent
state 'y found expression in the Advisory Committee's Report on

Fundamental Rights.

4 ain, Gandbl ‘s advocacy for social equality and his
life<long campaign for abolishing untouchabiiity. exploitation
in the name of castes, récialiem and communalism and exploita-
 tion of:children and women, found exprossion in this report under

the ga@tion - Rights of Equality and Rights of Freedome

{ Rights of Equaiity - 4(1) The state shall make no
disCriminétion azZainst any citizen on gyounds of religion, race,
¢caate Oor sCX. {2) There shall be no diserimination against any
citizgn>0n any ground of religion, race, caste orvéei in regard
t0 -

(a) access to ‘trading establistments including public restsurants
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and hotels,

{b.) the use of wells, tanks, roads and places or pﬁblic iesort
maintained whelly or partly out of puhlic funds or dedicated to
the uee of the general public.

(5) There ohell be equality of opporiunity for all citigens ia
matters of public employment and in the eﬁgrciée or carrying on of

any occupation, trade, business 0y proessioNiseccee

Ro citizen shall, om grounds only of religlion,
race, caste, aex, deacent, place of birth, or any of them, be
ineligible for public office, Or be prohiblted frcm acquiring.
holdin or d139051nw of property or exercmslna or carryxnb on any
occupatlon. tradey business or profession within the unione.

(6) "Untouckability" in any form is abolished and the imposition
of any diszbility on that account shall be an offence.

(7) to heritable title shall be conferred by the Union/

Z"Hiahfs of Freedom=

" 8(a) The right of every citisen to freedom of apeech and expre-
saion...;.

(b) The right of the citizens to assemble peacoably and without
QYMBeeos e

(c) The right of citigens %o form mesoclations or unionSceese

(a) The.right of every citizen to move freely throughout the
‘unidn.,...

(e) The right of every citizen to reside or settle in any part

of the'Union, to acquire property and to follow any occupa=-



tion, trade, business or profession.

11(a) Traffic in human beings, and
{b) forced lebour in any form including begar and inveluntary
gervitudessses eyt hereby prohibited and any contravention
of this prohibition akall be an offencCececess

(12) Ko child below th@ age of 14 years shall be engaged %o ?or%
42

in any xactary, mine or any other hazardous employmen~7
ﬁeverthalesag it caﬁnot be sa;d,that this Report'
could satisfy all the membere of the GbnstifuentAAsﬁembly.' Some of
them wantea“séfiously, and éadeavoured haxd_tq make the cohstitu-
tion more Gandhian, but they werz outnumbered and out voted by
othexr morxe prominent, more %ocal members who were in no mood to

incorporate Candhian principles.

¥re. Promatha Ranjan Thekur was not satisfied with
Cleuse 6 of the Roport, on untouchability, which, according to him,.
wan unablé 0 roct out the evil of uﬁtquchabi;ity, if abolition of
the caste eystém was not simulteneously introduced, In hie view
¥oeoace untouchability'is nothing but the symptom of the dicease,
namnely, the caste system"(gsf 'Br. T G. Banerjee supportﬁﬁ the
| view of Mr. fha?&r, expzeeaed similar opinion and wanted that the
word nntcuchabllity should be clearly deflﬁea(44)o érigut Rohini
Eumar -Chaughury moves zn am»ndmeﬂt and said That the word
'untouchabllity should be clmarlg and nroparly de;mned(453 Nr.

Dhireqdra Bath dutta mupported %he arguments put forward by Mr.
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Rohini Kumér‘choudhurw and Mr._Thagar, and also expressed kis
view in favour of o uniform definition of the term ‘untouche-~
'bility'(éé) | |
_Shri V. G, iéqgéa‘ﬁau narrated before the House
‘the -woéful picture of the ﬁééﬁéans or the untouchables and moved
an amendment to the sub'ﬁlauaé 2 (v) of Clmuse 4, to the effect
fhat after the word 'rcaﬁs’ the mér&@ séheols, templea or places
of worship ha.inéértéégéy?; -
Qérious diseuésian wae held on thebsuﬁjeét of
" gboliticn éi titléa, However, Saréar Vallabbbhai Patel, in his
coucliiding spesch, observed that thie abolition of titlea did not
" mean that the'pedgle werse pxevant%d from Qonferring a titley; nor
©@id it mean taking awayya'titlé conferred by the pecple.'“They
are not titles really. fThey are attributes of virtues, which
people éee in thems If Mahatma Ganéhi i? called ‘Mahztma Gandhi )
‘it i2 not Eecauae‘peaple want to confer any ti@le on him, hutA
they see in him éqm@thing divine, gome virtueslﬁhey see in hinm
xﬁhich they admire and respect and theiefmre,_the”state has
- nothing o do with it,..?ﬂgﬂg)
~ The Cénstituent issembly met for considering the
" Draft Coustitution on 4th November 1948, Before the Draft Cons-
‘titation'was,plaéeag‘tﬁé members paid éheir triﬁute of homage to

Gandhie. _ The President, in his apeéch, expfeeéed their “1111?53)

" ness to be guided by the spirit, life and teaching of Gandbi.
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-= ancther clear instanece ¢f divergence among leaders between

precept and practice, pious homilieg énd concrete action.

The Brafting Conmittes was appointed by the
Canqbvtucnt Agsembly on 29th August 1947. Dr. Ambedkar, as the
Chairman of the Committes, placed before the House the Draft

Gonstitution whxeh contained 315'Artieles.and 8 schedules.

BE 8OO ag Br- ﬁmbud£ar 's speech, which wae a
bid %o diqcard %he Critiulﬂmn levelled a@ainst the Draft Congti=-
tution ended, many members ralsed their veice at ite being
borrowed largely from foreizn Gunatita%iunq and its departure from

Gandhi'q 1deaa.

5hafp attack camé from Meulana Hasrat Hohoni.
Be 2aid "e.eess 10GK at our new Comstitution drafted by Dr.
gmbedkarp There is nothing new in iﬁ. He has mostly copied out
'either'the'ﬁov roment of Lﬂlla det of 133% ory as admitted by
‘himgelf, has drawn from the bonqﬁxtutions of other ccuntries. A
tit from here and @ bit from bhere = it is a Pandora's Bex...f??)

Shyl Damodar Swarup Seth poiated éut the same
thinge. IHe eaxpressed his &i@pleamure at the slavish imitation of
the Congtitutions of émer&ea. Brztaln and many other foreign .
counﬁrﬂes(51?

¥hile commenting on the general observation on

the Qra*t Constltuﬁion, made by Pre ﬂmhudkﬂr, °hxi H.V-Kamath aaid
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that with some pride Dr. Ambedkar had informed the House, that
the Conetitution was berrowed largely from the chernéent of India
Act and éonsiderably from the Constitutions of the United Kingdom,
United Statee, Australis and Canadas But, he (Shri Kamath) had
expected Dre. Ambedkar to %ell fhe Hbuae what had been borrowed

from the peliﬁical past of India ?nd)frOm the politlcal and spiri-
52

" tual genious of the Indian people .

Accorﬂing‘te Seth Govind Das, since the oppor-
tuhity t0 frame their own Gonétitution came after centui@és, the
BEmbErsS "eeeeoomust use it well ﬁnd,frame a Gonstitutibnfthét is
suited to the_genius'of our land (533

“hrl Remnarayan Singh said.emphatically that
the Congtitution was not what wase wantéd by the country. He
eriticised Dr. Asbedkar and said that "..... he (Dr. Ambedkar)

was not ashamed 40 admit that)many things have been borrowed from

othar constxtutians....,."

Dre Fe 3. Deshmukh differed from the view of
Dr. Ambedkar that the>ancieﬁt Indian civilisation was not worth
utilisiﬁg for the future building up of the Indian nation. Since
indig i3 a lz2nd of agriculturists, Dr. Deshmukh suggested that

adequate amendments should be made to accommodate the aspirations

of the common man, 20 that they~cauld feel that they were the

‘ real masters of the nation, and that their Raj and Kingdom were

(55)
going to dawn .
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Shri Arun Chendra Guha pointed out that in the whole
Draft Constitution thers was no trace of Congress outlook, and no
trace of Gandhian social and political outlook(saz‘

. He further eriﬁieised the Draft Constitution on thé
ground that it took much pain to protect the right to property
and there by tried to safeguard the rights of thdée who had al-
ready got something, and remained silent about those who ware
dispossessed and who had got nothing‘57>. .

- ¢Shri T. Prakesam, a staunch supporter of Gandhism,!
criticised the Draft because of ite comple te departure from
Gandbi 's ideas and wishes. Shri Prakacam expected thaet the
Drafting Committee would “.....bring out a constitution that will
give foed anﬂ cloth to the millions of our peopie and also. give
éducatibn and pr?%ectian to all the people of the land......"(58?.
He suggested that the,mambers should take-particular care $0 see
that the Draft Constitution of Dr. Ambedkar wss so amended that 1%
~ would réaliy become a constitution for the benefit of the masses
for whose sake the battlesfhad been fbught(sg). He could not
expect a better cdhstitution.from Dr. Ambedkar, since "he (Dre

Ambedkar) had been attacking the whole system and ?Egvprcgraﬁme
' ;)

of Gandhi and the Congreas all bis 1ife times....®

According to Paqait Thekurdas Bhargava, the real goul of
India was not represented by this Constitution and this camera
{Draft constitution) coﬁld not give a true picture of what many

people would like India to be. The Drafting Committee had not the
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mind of Gendhi, had mot the mind of those who thought that Ind%g'?
o , ‘ 4
tecming millions should be reflected through this Cameracecces
- Shri Himwat Singh K. Meheshwari alleged that the
Drart would pnly encourage litigatisn. He tarmeé,it‘(@rafﬁ) as
the lawyer's paradise, end this was because of the fact that the
raw mateg&éla out of which thig Draft had been made were all
‘ = i
foreizn °

1

. Shrimati Dakshayeni Velayudhan aeplcreﬁ.tth

| Draft on the gréun&, thatfﬁhare weg nothing democratic in it, and -
decentralisation was also absent. She termed it as a tragedy thet
a country like india with large population, great culture and A
teachings of the greatest zan of the werld could produce such a

. | . | | (63)
constitution which was foreign to the people o

..........

Profe. Ranga alleged that the Draft Gonstitut1en
did not appreciate thg great services rendered by Gandhi and
countless martyrs which viriually made the Constituent Assembly
. possible 54:A ' |

‘Shri Mahavir Tyagi said that he was highly die-
satisfied s@éing nothing &andhien’iéftpis Constitution. 1In his
view, the members muast examine the braft ffom“xh@ point of view |
of Gandhi and should sece to it that the Gandbian ocutlook did not ’
vanish from the country so soon after his death(ss).

The above attitudes mnd sentiments expressed by

some members of the Constituent Asgembly sufficiently demonsirate
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that the impact of Gandhian idesls was very much allve in their
minds at that time. The members were gquite firm on their stand
not to allow thinge go without Adue Gonsideration of the legacy
left by Gén&hi. But as alrsady pointed out, these -members conse—
tituted only a fractional minority in the Constituent Assembly,
iand what is more, they did th eangtitute the so=galled 'leader=

‘ship' in the decisicn-making process.

Gandhi 's arrival on the pclitical‘scene had not
only strengthened India'‘s demand for written civil righis but had
Valso added B new dimension by denanding 'Poeitive right’se lires.
uBEPdnt ‘g Gommonwealuh of Indla Bill of 1929 and Nehru Beport of
1928 emphasised the state 's}negativ; obligaticns. But the Karachi
Resolution of Mareh 1931, along with political freedom had laid
stress on economic freedom and aoclal eguality snd demanded
positive contribution by the ﬁééie. Pte Jawaharlal MNehru, while

drafting the Reﬁalut*on, included many of Gandhi 'z sunggestions.

";aeveral clauqee of the Resolution, for example, safeguarding by

suitahle'legislatisn the interest of industrial workers, smecuring
for them a ;iving WAEE, héaltﬁyAeanditianAQf work, protection:
from theecoﬁomié conéequeneeszaf old age, sickness and unemploy-—
fméﬁtf&and spécial protection to women anﬁ;ch;;gggn, clearly
reflected thé Gaﬁdhian “ele%en p@ints“fwhiéh, he aadid, would .

provide the main essence of swaraj.

The Chapter on Fundamental Rights ruaranteed seven

categorzes of rlghts. Right to Xquality, Right to Freedom, EKight
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againat Exploitation, Hight to Religlon, Cultural and Educational

/

Rlghts, Rizht to Constitutional Remedies.

Four articles, namely, artieles'9,10.11 and 12
of the Draft Constitution dealt’. with Risht to Bquality. Their
‘corresponding Rights in the present Conatitution are artic;es_14
to 18, articlé 14. being a new incorporation which was absent in

the Draft.

Article 14 declares that "the state shall rot
deny %0 any person equality vefore the 1aﬁ or equal protection of
‘the laws within the territory of Indie". ' This article stends for
the establishment of a situation under which there shall be
complete absence of any arbitrary discrimiﬁation by the laws them-l
selves or in their administration. In the struggle for social
and political freedom Indians, under the leadership of Gandhi,had
always tried to move towards the idesl of equality for all. The
urge for equality and liberty had'been the metive force of ourl
revolution. In the latter stages, our cbnatitutional fathers
aleso felt that real and effective demacracy.could not be achieved
unless equality\in all spheres of life was realised in a full
meagures Thig article prevents the leglislature and the executive
from exercising powef in'a:diacriminetory manney. =Article 14 t
laye down en important fundemental right which has to be closely

and vigilantly guarded.

| ‘Article 9 of thé Draft (article 15 of the present
Constitution), as medified, states that (1) the state shall not
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disciﬁinate against any citizen eﬁ grounds only of reiigidn. raée;
caste, sex, place of birth or any of theme (2)'No’citizen shall,‘
oﬁ grounde only of religion, réce. cagfe. sex, place of}birth or
any of them, be subject to ahy disability,'liability. resfric- {
tion or condition with regard to'(a) acggsé to shops..puﬁiic
restaurants, hotels and places of publié'ﬁnﬁertainments; or

(v) the use of-wellsyAtanks; bathing ghats,'roads"aﬁd placeé affﬂf\
public resort maintained wholly or partly out of gtate funds or
dedicated to the use of the general public. (3) HOthing,in thie
article shall prevent the state fraﬁ making any special ﬁrovision

for women and children.

, Fot content with a more general éeélaration of
" the right to equality, ahd'fully congecious of the'types»of dig-
crimination prevalent in the éountry, the framers went a step
further in article 15, which is mo;é 1llﬁstrative in charagter.
The proviso to this article permits the state to make special |
provigion for the benefit of women and children. The special
treatment meted out to womemn and childrem is in the largér and
the long-term interest of the community itself. It‘alsq recog=
nises the social customs and background of the country as a

whole.

i

article 15Clavses (1) and (2), taken together,
seeks to fulfil the desire of Gandhi %o remove sbcial evile and

discriminationa prevalent in India.

Muring discussionsy; Frofe. K.T.3hah moved an



amendment “that in the end of clause (2) of article 9 the

- following be added -- or for Scheduled Castes dr‘backward trives,
for ?heir advantage, safeguard or betterment®. He argued that
“esee this discrimination is in favour of particular classes of
ouyr society which, owing to an unfortunate %gégey_of’the past,

guffer from disabilities or handicapSeesss”

Shri %. Nagappa felt that this provision was
entirely Gandbian, and as Suchslhe expressged his.yleaaure and
wished.that the weaker aé#tienavwauld also” be made economically
free‘67zy |

Sardar Bhupindar Singh Menn felt that the Tundamen-
tal Rights which were conceded would be incomplete, if places of "
worship were not included in the list. In this eonﬁection he also
- referred’%gaghe'achievemenfs and expectations of Gandhi in this

direction .

Article 10 of the Draf Constitution (article 16
of the present constitution) states that (1) there shall be equa- ?
lity of opportunity for all éifizens in matters felating to any |
office under the stase. (2) No citizen shall, on grounds only
of religion, race, caste, sex, descent place of birth, residence
or any of them, be imeligible for, or discriminated against in

respect of, any employment or office under the state.

Shri P. Kakkan expressed hie deep satisfaction at
the additicn of this artigle which, in his view, would facilitate

=
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- the Harljan people tc ascertain their propefsggation'and to

receive their due privileges in the gociety .

o Shri He Jo Khandekar. commcn&ed thig article
becauqe. 1n his orlnlon, it gave a breqt ‘protection to the inter—
‘ests of the Packward Classes and the Haridan community who were
fhitherto_ne&leétcd(T,r

i&r@icle m1;§f5the,Draft Constitﬁtidn‘(article 17
of the present conéfitution) deélared thot ﬁuntouchability“ is
abolishéd and itg practice in any fbrm.iq forbidden. The enforce=
_ment of any digability arﬂs1n& out of "untouchahility“ shall be an.

offence punishable in accordance with‘law.:

_ This article wos incorporateﬁAinéo the Constitu=-
tion mainly because of the climate of opinion created by Gandhi
and the leadgrs of minority groups for eradicating‘"untbuéhebi+j.,‘
lity® from the Indien body politic. It vas the Gandhiig;désir:h?t
"uﬁtouchability" must be femoved by statute without which there
‘could b no raal:swaraj. 1t was under this climate that the Trafit
‘article 11 was not only welcomed by moat of the members as.é mea=-
'suré designed to end the great scciel evil which had been a shame

and disgrace to India, but also allowed it an easy passaée and
71

gdopted the same amidst shouts of “Mahatma Gandhi Ki Jai® .

On this article the House was unanimous, fore

geeting their verious differences.

During the general discugsion on the Draft, Shri
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Vele Muniswamy Pillai, as a member of the =0 called Harijan
gonnunity, éxpressed his pleasure at the inclusion of this provi=-

sion for the eradicztion of untouchability which, in his opinipn,
hada eaten into the vitals of the nation(723 Again, during dis-

cugaion on article 11(175. fhri Plllai exprescsed his bellef that
"esos by the adoption of this-clause, many g8 Hindu who ig a Hari-
Jjan, who is & scheduled éléss man, will fecl that he has becen (73)
elevated in society and he has now got @ place in society....."73.

Participating in the debate on the Draft, Dre
Monomohon'bae recollected Gandhi's ﬁiehes on this igsue and
expreassed his greast satisfaction at #he inclusion of this provi-
sion within the constitutian(743‘

Shrimati Dakshayani Velayudhan expressed her
satiafaction that all the religioﬁs'teachers were against the
practice of untouchatvility. Coming to a later period, we found
& champiaﬁ in the pers>n of Yahatma Gandhi and one of the items
of the Constructive Programme that he placed vefore the country
was the sbolition of untouchability. %he change ©f heart that
ane‘fbund in the people wag only due to(tge work that had been

75

done by Mahatma Gandnl end by him alone .

Article fz'af the Drait (18 of the present
eonétitution) states that.{1) no title not being a military or
academic distinction, aﬁall be conferred by the atate. (2) No
citizen of India shall accept any title from any foreign state;

(3) Ho person who is not a citizen of India shall, while he holds
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any office of profit or trust under the atate, accepi without

the congent of the FPresident any title from foreign stat@..;..

This article also bears close resemblance to
Gsndhi's ideals. Gandhi believed that in the creation of a
éééiety, which sought ta.@stmbliahﬁpoliﬁical, moeizl and economie
Justice, and aspirzd to becéme a;truly democratic state,’there ;
was no yoom for some individuals to 501& titles, thus crééfiﬁg
artificial distincti@n'among nerbers of the same societye - In
‘India; the_practice of the British Government conferring a number
of titles every year mostly on ﬁheir'political supporters and
government officers, bad already created & peculiar class of
nobility among the peoples It was not desirabvle that free India
-WOuld recognise and accept these titles apart from consideration

of the merits of those who held theme

| The Right to Freoedom consists of four articlés;
13,14,15 and 154 (of the Draft) corresponding 0 19,20,21 and 22
Right %o | of the present constitution.
Freecdom ‘ ” ‘

Ar&ieie T3 of the Draft {19 of the present
conatitution) occupies a key position in Part IIX, 1% guarantees.
seven frecdoms (a) freedom of gpeech and expreseion, (b) to :
assemble Feaceably»and without arme, (o) to form associations or
uniong; (&) to move freély thr@ugnaut the territory of Imdia; .

,(e) tauresidé and settle in any part of the territory of India;

(f) to acguire, hold and dispose of property; and (g) to practise
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any profession, or 1o carry on any occupation, trade or husiness.

| Sandhi, throughout his strusgle for freedom,
especially before the Minoritigs Comuittee of the Second Round
Table Conference, had been campaigning fqr the cause of‘personal
and civic freedom of gpeech, per and press. The restrictions
placed on these articles cannot be regarded as going agginst
Gandhian ideology. He valued individual freedop but willing
submission %o soéial regtraints for tﬁe Sake_of‘well»bei?g of the
whole society which enviched the individual and the socciety of

which he was a member.

1% is iwmpossible to exaggerate the importance

' of these freedoms in any democyatic sociéﬁy;: Indeecd, the very
test of a democratic society which is based on all-round equality,
is the extent to which these Ifreedous are éngoyaﬂ by the citizens
in general. These constitute the liberty of the individual which

is one of the essentials of happiness and progress.

’ The right guaranteed o form associations or
unions is mora or léss a charteyr for all working pécple in.this
country. Fully recégnisingatheiggpiratiens o: the working pecﬁle
who had so long bezn kept aaépféssed, the framerg of the constitu=-.

tion have made the workers' right a fundamental one.

The imiortance of the freedom of movement 1=
immense. In fact, the enjoyment of the frecdom guaranteed under

other righte degends largely om the freedom of movement unhampered
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and uncircumscribed. The two restrictions on this right are the
interests of the general public and the intercats of the Schedu=
led Tribes. |

4 society dominatea by caaste and religion has
Litstle to offer for the building up of a.cammunity enlivened ﬁy
social mobiiity and dynamism. A eonstitgtiOaal guarantee of the
right to take up the profession,. caliing, trade or busineas of
Oﬁe's choice, ie indeed a significant aid %o the building»up of
é aynamie and democratic society. ’%he framera of the Constitu-
tidn'have done well in incorporating these rights and have there-

by helped the evolution ofﬁa;truly demeocratic society.

Seth Govind Das, participated in the discussion
on clause (f) of the af%icle. and sﬁggesﬁad change 0f heart of
the capitaliste and the rich people through ncn—%iolent methodne
In order to introduce socizlism in the country, he did not favour
the bloodeand=iron policy; but the rich shoulad be ‘made to'think
that tﬁe welfare of the eociety and the people demanded thise. Fe
said that "humanity can not schieve its welfere except through
non-violence, s0 21804 .00sthere canuot be miable peace, Unless
ad until private property is abblighed...."(762 He hoped that
%eeoeoln tiume to come the axtigl@a'concnrniﬁg property wiil not

find a place in the congtitutionecese

Shri He J. Khandekar eriticised %the restrictions

imposad on these rights and.reminéad the House of the hard days



when Gandhi and othér leaders had struggzled gard and had introe-
duced Satyagragﬁ to ?ight out these rights‘7oz

« Article 14 of the Draft (article 20 of the present
ccnstituxion) pi0viﬁea fox prcteefion againset arhitrary and ex-
cessive punishment to any person whe commits an offences  These
ﬁravisions guard against resirospeciive ép§licat10ﬂ of a puniti#e
law and double punishment forhﬁhe same offence., These are, iné
decd, guarentees of great imgor%énee whicﬁ cstablish the primacy

of law Over the passgions of mal.

Shri P. Kakkan took this opportunity to express
bis deep concern in the 3&1i gdministration. He complained that
the grisonérs who belong to tke Harijan Community do not get fair
dealinge With this objecf Shri Kakkan also gave notice of an
amen&ment to this articlé which mead as £Ollows? ".e..that Bo
person convicted for any éffence 5hall be co@pelieﬁ t0 work in
jail in respeet of réligioﬁ.,easte. race or claés"(?gz

» srticle 15 of the Draft;{article 21 of the present.
Constitution) states that "no person shall be deprived of his life.
or pereomal liberty éxo¢p$¢accqfding to procedure establiaghed by

law®.

This article gives protection to life and personal.
liberty as against the executive &s‘ﬁéll as the legislature, for |
the constitution has'eonﬂiﬁiaﬁedvits deprivation by the necessity

for a procedure cstablished by law made by the legislature.
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Article 154, corre9ponaing to érticle-az of the present
Constitution, was not present iﬂ}the Dreft Constitution. It has |
comeé into being as a rzsult of-é'meva takén by Dr. Ambedhar on.
15th September 1949 for a new article (154). This article guar-
antecs the right to every person, who is arrested, o be informed .
of the cause of his arresd, his right to consult and €0 be defga;
ded by a lawyer of his choicae Thirﬁiy; é%éryﬂparscn arrested
and detéiﬁéd'in custody shall ve produced before the magiatréte
within a perxiod of twenty fLfour houré. Theae provigions ansﬁre
equal‘ity in respect of legal treatment and save the poor and

ordinary people from unnecessary harrassment.

‘But the second reatiiétion of this article, namely,
"any perscn who is arfaateé or detained under any law providing
for preveutive'de%entiqnﬂ eéui& not escape the attention of the
mgmbers who were not satisfied when Dre Ambedkar atiempted to
Jusﬁify ite Df. Bakshi Tek Chand went %0 the extent of saying
that "eees oimilar grovisians-existed even under the notorious
Rowlatt Act passed in 1919, as a protest againast which our
revered leaders Mahafma Gaédhi, startéd the zZreat movement which
ultimately culminated in the liberation of the country from
foreign'yoke s..,“(guz

Articles 17 and 18 of the Draft (articles 23 and 24 of :
the present Constitutian) deal‘with the Bight againet exploita=- |
ﬁion. | '

Gandbi 's advocacy for gocial equality found voeal
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expresaion among +the wmembers of the Aséembly. Since, in the eyes-
of God, he declarsd, ell men are equal, they should also be le&aluf
1y and politically equal. His experience of South Africa insti-
lled in him the désire for racial and social .eguality. ﬂqring
hie leaderghip of the Indian Hational Mevement, he did enough
e?aéeﬁork'fdr crucifiCatign*of tuntouchablility 'y explolitation. in
the name of castes, racialism and ccmmunalism aund exploitation of

¢hildren and womete

ﬁrtlcle 17 cf the Draft (article_zj of the.present 
Constltutlon) prohibits traffic in human beings and beggar gné
gimilar forms of forced labours Thaugh the natiqnal freedon
movement, since the twehﬁies ef:ﬁhis'céuntry, had beguaraily;ng
force against such practicen, there were many arcas of the country
where the ‘'untouchables® were Béing exploited in several waye by
the bigher castes and richer clagses. . Bvils like the Devadasi
system had beeh prevalicnt in certain parts of Indie. Vésfiges of
such evil customs and practices were atill there in wany parte of
the countrye The framers ofAthe Constitution were eager 10 pro=-
claim & war against them tﬁfaugh the constitution, sz these prace-
fices could hsve no place in'the &éw palitical.anﬂ socigl concept

that was emerging with the advent of independsnces

Shri 9. Nagappa, while gupporting this clsuse and
comrending it, placed befors the Houme a ;éry painful pietsure of
tﬁe?wcrst negligeﬂcé and crueliy the Harijan people were subjected
t0y and he hoped that the evil systeme and practices would now be

‘ , (81)
abolished with the inclusion of thkig article .
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Thrdi Ve J. Muniswami Pillai gxpresacd his satisfactiqn
on the provision for the abolition of forced labour (veszgar). He
reCerved, in this connection, to theawishes cherighed by CGandhi
for elevating the Harijan community( 2).

According to article 18 of the hraft farticle 24 of the
precent Conatitution) no child below the age of fourteen years
shall ﬁe employed to worxk in any factory or mine or engaged in
any other hagzardous employmente This article is intimétely_ren
lated t0 a Directive Prineiple of Stamte Folicy which eslls upon
the state to enforce universal compulsory and free primary educg=—
tion to all éhildran in the cc@ntrg upto the age of four@een‘
jearse. This comes of the realisation thet children shoﬁla preﬁare
during thig pericd for the task of the future as ugeful and res-
ponsible citigens and employment of children is an uncivilised and
'inhuman Practice. It 1s“exploitation, it stunéa thely growth,

corrupts their merals and often dyives them %o delinquency.

Right to freedom of religion, end cultural and educatiénal
rights nay be termed as minarit& rightse The spacial significnnée
| of thege provisious is that while other rights (rights discussed
so far) in Eart‘III of the Uonztitution are meant for the people
of Indis as 8 whole,ﬂirxesgectivg of religions c¢aste, race or
languages these rights on the other hand are meant for the mino=-

rities onlye.

It is a paradox that while slmost every religlom stands

for, and preaches the umiversal brotherheod of man, it has been a
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constant source of couflict in humgn historye Indla has been

mest unfoytunste in this'respect. particularly-ﬂuring the last
thouzand years of hey history. The Britiéh.éi& not desist from
eiploiting this gsituation for thelir owh advantage.anﬁ o0 continue
their rule in Indla a= leng ae they could. The country was parti-
- tioned on a religious basiz. Yet the problem of religious mino=-
rities in iﬁaependent India was not solved and remained ag diffi-

/

cult gz ever,

The right;ﬁé freedom of speech'ané ékpression.
and the right to form asagéiaticng and unions are also rights
which guaraniee religious speech anﬁ;expression and the right to
forg religious associations and unionse But the Constltuent
Assembly was not satisiied with'@uch provisions alonre in its bid
t0 infuse complete epnfiﬁeﬁeé in the religiqus minoritiese It
wenrt a ste§ further and adopted a se;arate group of articles
dealing solely with the right to freedom of religion. The free-
doms provided in articles 19,20,21 and 22 of the Draft Constitu-
tion (articles 25,26,27 and 28 of the present constitution) are |
conceived in mogt éénerous terms to the complete asatisfaction of
- religious minqrities._-?hey were, im fact, the result of an .
agreement with the minorities, almost unanimously arrived at in |
the minorities Committee constituted by theé Constituent Assembly.
Such unanimit& creatcd an atmosphere of haﬁmony.and'ccnfidehce in:
the aajority cammunity. Hioreover, these provisions embvodied in
detail one of'the objectives of theVConétitutian declared in the

?r@amble:i"to seoure t0 all i1ts citizenSe....liberty of faith,
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L)

belief and worship".

Agein, esmong these four articles, article 19(25
of the present constitution) is most significant. It states
that (1) "esece all persons are equally entitled to freedom of
conscience anq the right freely to profess, practise and propa=-
gate religion. (2) Nothing in this article shall affect the
operation of'any exioting law or prevent the state from making
any law - (a) regulating or restricting any economic, financial,
p°%i§§?§@her secular activity which may be associated with religious
practice, (b) providing for social welfars and reform or the ‘
throwing open of Hindu religious institutions of a publlie charace

ter to all classes and sectioms of Hindus®.

During the proceedln ra of the Second Round Table
Conference, udndhi circulated a memorandur in the second seseion
of the Conference which, inter alia, demanded that the new Cong-
titution should include a guarantee tc the communities concnrned,.
of protection of their culture. language, seript, education,
brofesasion and practice of religion and religious endouwments,
personal law, political and other rightm, of minority communie

ties.

For Gandhi, the universal element of all religi-
ons and creeds was the ethical ome, and it was because of the
universality of the ethical elemente that made all religions one
in spirit - so many pathways to the same ultimate reality = the

sovereign God of Love and truth - the creator of the universe.



, Daring the general disocussion of the Draft, hri 3.V.
Krishnamarthy Rao oypoéed that svart of this right which guaran-
teed.freedom to propagate religion. He said that'in a gecular
otate, such‘a provision, especially with the guarantee fof:the’free:
exercise of religion and free&om of thgught;'was out of ylace in |
our ccnstitﬁtiﬁn(ss).

‘ " ﬁuring the debate onlthe Right to Religiomn in the

- Asgembly, Shri H.V}Kamaﬁﬁ‘made a unique demande. He intenagd to |
draw attegtion‘of the House "ese.et0 the value and imporiance that:
all our teachers, from time immemorial.....down to Mahatme Gandhi,
Retaji gubhas»Chandra'Boae have attached to spiritual training

and spiritual instrucﬁiou..§§84} with these words; Shri Kamath
shought t6 impart spiritualkinstruction'aﬂa training to the

citigens of 'the union.

thimati ?enuka Hay suggeqted that "esee above gll .
things, it is necessary that the inetruetion that 1@ given to the E
citigens of the future shall be;guch that the idea of a secular i
etate in wh%eg all:citizens are'equal,fcomes inté‘being._and_the
provisions fbf this adopted in our constitution become a living
reali ty(as?a_ |

Shri M. Ananthalsayanam-Ayyangar. while explaining the .
concept of secularism. 9aid that it wae regrettahle that we had |
not been able to evolve a universal r@llgion,ag}religion where the

religious practice need not cicud the issues -« He further
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stated that ".e..s the only thing, under the:circumstances‘that we |

can do is to avoid religiqﬁs-insﬁructioné in states~aldedr .’
80h00LBssase” | - L

ﬁithough Hight fo'Rsligian invelves considerably .

,‘Right tc'Eaﬁeationvalso. néﬁérthelass the framerg took ancthér

two articles to make it mere explicit. Tnaée are articles 23 and

234 of the Draft, cerrespcnding to articles 29 ana 30 of the
preseat Constitution.

Artaele 29 (23 of the Draft) (1) guarantees ‘the

ccuntry having a diatinet language. seyipt or culture of its own
‘to conserve the =ame. @ection (2) prohibits any discrimination
_ based only on rell&zéﬁ. race, aste. language or any of thewin
the matter of state or state-aided educational 1n9titutions.‘
Section (1) of articie 30 (234 of the Draft) provides that nail
miuorities whether based onvrgliﬁion or langua&e. shall have the

" right to establish and adminiater e&ueatienal iﬁstitutioné’of

their choice. (2) The state shall not, inm granting aid to educa~ ;

tionel institutions. discrlminate againqt any educational 1nstitu-

tion on the graund that 1t is under the management of a minority,

whether based on religion or;language.

' Ih:the matteé of.saféguarding the rights of.re-
11gious,\liﬁguistic and racial minorities, it will_become'clear
that the sole purpose of these provisions is to reassure the
minorities that certain special intereste of theirs which they

cherish as fundamental to their life, are safe under the
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Constitution. Oune special feature of these provisions is‘thaﬁ
the term ‘minority* has been given a wide conmnotation. Here a
minority is reqognisea not only on the basis of religian, but

also on the basis of language, script or culture.

In the opinion of Shri Mihirlal Chattopadhyay,this
particular article 23 of the Draft Constitution was a definite
guarantee to the minorities that their language, culture énd
script would be protected in every way. Different kinds of mino-
rities based on langusage, script(%%§ cul.ture would recally find a

great protec%ion in this erticle“ .

Article 24 of the Draff Constitution (article 31
of the present canstifwtion) deals with Rigﬁt to ?rpperfy; This
article experienced é zreat ordexl in the Gonstituenf Asaémbly.
The Assembly aeemad'fi% 40 have in adhitian an altogether separate
sectioﬁ to deal with property rights, hécause it realised thaf in
the absence of such a'secti&h it would be impossible to solve the.
conflicte involved in the risht of the individual %o own property l
and the duty of the state to enter the economic field with a view
to'bringing about badly neecded reforms. 1In fact, this article
which states that “no’person shall be deprived of his property
save by authority of law", at?éﬁpts,ta reconéile the competing
claims of the right of the individual téigcguire‘yrivate rproperty

and public purpose or general welfare.

During the geheral discuassion of the Praft, Shrimati’

Renuka Ray stated that in regard to the econbmie rights.of'the




pudblic purposes, this should be under Directives and not unde?.

common man, there was a lacuna. In her opinion, even if compen-

gation was ieeessary. when prdperty wag taken by the state for

89)

Rights which arevjusticiable and enforceable in courts of law .

Pandit Javisharlal Hehru intervened in the dis-

~ cussicn ané defended the provisions contained in this article. He

' emphasised the immense need of the time %o allow the state to

protect the economic intercst of the community at large. On the
other hand, he also assuréd.the'ﬂcﬁse*that conmplete effec?ggg_the

policy and pledge of the Rational Congress would be given .

,Shri Damcdar Owarup Yeth noved an‘amendﬁent, -
part (c) of which gtated that - pfivate property and private en-
terprises were guaranieed to the extent they were cdnsistent(gigh
the general interests of the Republic and 1ts tolling masses .

Shri Seth adcused that the Draft constitution

had failled miserably to deal properly with the question of the

‘economic rights of the peoyie. H¢ congldered article 24 of the

Draft as a Magna Charta in the hands of the capitalists of India.
It had béliéd the ekpectatidn'of:the toiling masses for a Ram
Rajya whiéh wag solemnly promised to them in the Quit India Reso-

(92) 4
lution v .

. Prof. $hibban-ial:$éksgna opposed this move on

the ground that it was @ negation of all thet Gandhi and the

Congress atood for, during all these yearsy and it hadggbne against
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the verious resolutions of th¢ Congresse In order to substan-
tiate his Qiews and yd x@mind thé members of the wishes cheris-
hed by Gandhi, Prof. Saksena qpotedAextepsively from the speech
delivered by Gaﬂdhi»in_the Found Table Conference. He further
pointed out that if compensation was to be paid for the acquisi-
tion of property for public purposes, then the dream of equali=
sation by means of legislation would not come into daylight(gi).

ghri Kishore Mohan Tripathi expressed the view
that compensation for appropriation of property cculd not be glven
‘at the expenée of the interests of the common people. He refe-
rred to the name of Gandhi and his concept of Ram Rajya which
‘never meant merely politvical emancipation but alé@ freeddm from
economic want. He therefore,emrheatly desired to see that in our
Constitution this frecdom from economic want was guaranteed to
the common man(943 : ' | |

4t this stagey, Shri He V. Keamath referred to
Gandhi 's doctrine of ‘'Aparigrsha’® and ‘'trusteeship' which, in his .
epinion, cculd only solve allxthose troudbvle about property(gsg

Shrimati Renukae Banerji suggested that this right
should be sco formed as to avoid hindrance in the way of our
economic rights. namely, right to livelihood and earning as euw=—
bodied in ﬁhe Directive Principles(963 |

Shri Gopinath Singh opposed compensation on the

ground that the property claimed by the propertied people as
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theire waa, in(g%?,true sense, the gift of the labour of the
toiling people . ' -

~ Shri Laksminarayan Sahu wanted abolition of
capitalism and opposea‘the provision for compensation(gs).- He
sald Mecere ;hﬁn meny & wman accunulates vast weai?gé}we should
gcarcely be able to shapr India in U WBJFeeseeo™

' The above discusgion amply demonstrates thaet

while some members stood their ground in honouring the wiéhes and -
aspirations of Gandhi, and did their best to see in this Chapter
& fulfilment of his wishes, others, more mumercus, more srticu=-
late and more prominent in the decision-making process, ieft ]
huge gap between their profecsion and praeticé,’and permitted
aignifiéant devigtiens.$n several substantive spheres of fraeéom.l
It wae only in theusphéies:of equélity and religious and,cultura15
freedom that traces ¢f Geadhian idess could be detected to some
extent. Other categories of rights, like freedom, liberty and
property, or the right to eanstitutisnai remedies,were clear
echoes of the classical liberties of_ﬁnglo - Am@rican vintage,
and were inspired more by the 1egal~ébnstitutidnal systems of the

Festern democracies.
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