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|. Introduction

The members of the Indian Constituent Assembly brought to the
framing of the judicial provisions of the Constitution an idealism equaled
only by that shown towards the Fundamental Rights. Indeed, the Judiciary
was seen as an extension of the Rights, for it was the courts that would give
the Rights force. The Judiciary was to be an arm of the social revolution,
upholding the equality that Indians had longed for during colonial days, but
had not gained-not simply because the regime was colonial, and perforce
repressive, but largely because the British had feared that social change
would endanger their rule. The courts were idealized because, as guardians
of the Constitution, they would be the expression of the new law created by
Indians for Indians. The courts were, therefore, widely considered one of the
most tangible evidences of independehde remarked by Chief Justice
Marshall inMarbury v. Maddisor, “it is for the Court to say what the law

IS,

It was realized that democracy cannot survive without an
independent judiciary assisted by an independent legal profession. There are
inevitable conflicts of view between an executive taking action which
ministers deem to be in the public interest and an independent judiciary
charged with ensuring that executive action does not exceed the powers
conferred by the Constitution or infringes the rule of law. The Supreme
Court has also to be vigilant to protect the integrity of the Constitution from
an impatient Parliament asserting total supremacy through the operation of
the express power contained in the Constitution for the amendment of the
Constitution. It was aptly remarked by M. Ananthasayanam Ayyangar
during the Constituent Assembly Debates that the Supreme Court is the
supreme guardian of the citizen’s rights in any demoéracy
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Mr. Alladi Krishnaswami Ayyer, during the ConstinteAssembly
Debates, had remarked on the importance of theeBgrCourt while
interpretation of the Constitution of India-

The future evolution of Indian Constitution willuk depend

to a large extent upon the work of the Supreme Caind
the direction given to it by the Court. While itexttion may

be one of interpreting the Constitution, it canmotthe
discharge of its duties afford to ignore the sqaabnomic
and work tendencies of the time, which furnish the
necessary background.

However, the framers of the Indian Constitution dad incorporate
a strict doctrine of separation of powers but emyesl a system of checks
and balances. Policy-making and implementation oflicp are
conventionally regarded as the exclusive domaithefexecutive and the
legislature, with judiciary enforcing the law.

As early as in 1951, the Supreme Court noted tiaigh there are
no specific provisions in the Constitution vestitegislative powers
exclusively in the legislature and the judicial mown the judiciary, the
essence of the doctrine of separation of powers ingdicit in the
constitutional schemeThe Supreme Court has itself recognized that the
‘Indian Constitution has not indeed recognizeddbetrine of separation of
powers in its absolute rigidity but the functionktbe different parts or
branches of the government have been sufficientfferdntiated and
consequently it can be very well said that our @tuion does not
contemplate assumption, by one organ or part oStage, of functions that
essentially belong to anothér’.

Chief Justice S.M. Sikri observed Keshavananda Bharat. State
of Kerald that-

Separation of powers between the legislature, xeewive
and the judiciary is a part of the basic structofethe
Constitution.

Chief Justice A.N. Rayis of the opinion that in the Indian
Constitution, there is separation of powers in @eatdrsense only. A rigid
separation as under the American Constitution adeurthe Australian
Constitution does not apply to India.
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The observations of the Supreme Courfgif Hameed. State of J
& K are-

Although the doctrine of separation of powers hatsheen
recognised under the Constitution in its absoligiglity but
the Constitution makers have meticulously definbe t
functions of various organs of the State. Legisitu
executive and judiciary have to function within ithewn
spheres demarcated under the Constitution. No ocgan
usurp the functions assigned to another. The Qatien
trusts to the judgment of these organs to functoml
exercise their discretion by strictly following tipeocedure
prescribed therein. The functioning of democracpesels
upon the strength and independence of each ofgene.

Justice Markandey Katju has observed limdian Drugs &
Pharmaceutical Ltdv. Workmert* that “there is broad separation of powers
under the Constitution”. Justice Markandey Katjs hiso remarked that, “it
is true that there is no rigid separation of powerder our Constitution but
there is broad separation of powers, and it isongper for one organ of the
State to encroach into the domain of othéfs”.

Pandit Thakur Das Bhargava during the Constituessefbly
Debates had opined, “Every constitution provideg fihree basic
requirementsyiz., firstly, an independent judiciary: secondly,eaitlature,
and thirdly an executive. It would be a mistakedoe to ask as to which of
the three is of greater or lesser importance, lsmxali the three, though
independent in their respective spheres are conmpquerts of the body

politic of the State™?

The working of the three organs has been explaimedustice
A.S.Anand* as follows-

The necessity of empowering the courts to declas@tate
unconstitutional arises not because the judiciantoi be
made supreme but only because a system of checks an

10" AIR 1989 SC 1899 at 1905. This line of demamratietween the three organs of
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balances between the legislature and the execativéhe
one hand and the judiciary on the other hand pesvithe
means by which mistakes committed by on are cardeloy

the other and vice versa. The function of the jiagicis not
to set itself in opposition to the policy and gkt of the
majority rule. On the contrary, the duty of theipiary is

simply to give effect to the legislative policy afstatute in
the light of the policy of the Constitution. Thetdwf the

judiciary is to consider and decide whether a paldr

statute accords of conflicts with the Constitutaord make a
declaration accordingly....When it is said, therefdhat the
judiciary is the guardian of the Constitution striot implied
that the legislature and the executive are not lgue

guard the Constitution. For the progress of theonat
however, it is imperative that all the three windighe state
function in complete harmony.

At the time of inauguration of the Supreme Coutly &rst Chief
Justice H.C. Kania said-

The people make the laws through their Legislatiaiis.not
for the Court to supervise or correct the laws @sesor
authority. Only function is to point out, while exiing the
lacuna or loop-holes solely with the view to rectiiem by
the legislative authority, if necessary.

The Constitution of India has recognized the twodew of law
making. Article 141 of the Constitution of Indiaytadown that the law as
declared by the Supreme Court of India shall beibmon all courts within
the territory of India. Article 142 further giveh@ Supreme Court in
exercise of its jurisdiction to pass such decreemake such order as is
necessary for doing complete justice in any causeaiter pending before
it, and any decree so passed or order so made Bhaknforceable
throughout the territory of India.

The verdict of Supreme Court has a command of a Hawing
binding force on all the Courts within the territolOne mayprima facie
understand the term, which has been known in a aomparlance as well as
referring to that the Supreme Court has laid ddvenlaw. However, it is felt
that the Supreme Court merely declares the posiiolaw on a statute,
which is in vogue and does not legislate. The igfiounded on the basis
that the words of the Supreme Court are not thensolwill of the people

15 Justice Ashok A. Desalustice Versus Justicp. 100 (2000)
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and is not akin to a legislative enactment. The ddthe Legislature, which
is in conformity with the Constitution, always hes upper edg¥.

Il. Activist Roleof the Judiciary

The judiciary has always remained active. It canafford to be
passive. While the other two wings of the governinea. executive and
legislature sometimes remain passive and sometie@sme overactive, but
judiciary functions within its framework and is bwlito work within its
parameters because of constitutional device oidiniof powers. The main
and prior function of the judiciary is to deliversgice to all without fear or
favour. The judiciary endeavours to protect therepged, powerless, poor
and helpless people against the injustice commbitedmnipotent persons,
authority or body. Judiciary protects the weakestrspns from the
oppressive acts of either executive or legislatuvésen judiciary protects
and provides justice to the poorest people agajtessive acts of a private
persons, authority or body, there is no hue andberywhen it protects
against tyranny of the Government, everyone thatiaut judicial activism.

In severapro bono publiditigations the Supreme Court is attracting
judicial attention in almost every aspect of humiife including
simplification of judicial procedure. This initiag of the Supreme Court
followed by the High Courts was backed by the Barént to some extent.
In this regard, the incorporation of Article 39A ithe Constitution which
enjoined upon the State to secure that the oparafitegal system promotes
justice on the basis of equal opportunity, and ravigle free legal aid to
ensure that the opportunities for securing jusdieenot denied to any citizen
by reason of economic and other disability, hasngfthened the hands of
the judiciary in its quest to impart justice to gve&eommon man. The
initiative of the judiciary and the use of its ja@il mind in various public
interest litigation’s and other regular cases mfptto environment,
education, electoral reforms, women atrocities|dckikploitation, etc. has
resulted in adding new legislations to our stahdgeks. It is the endeavor of
the judiciary which has made the Indian societyarenware about their legal
rights and remedies and has resulted in the juglidiegislating’ exactly in
the way in which a legislature legislates.

It has been said that Justices, bound by solenirs datuphold the
Constitution, without fear or favour, the IndianrStitution must remain the
sacrosanct texf.

'°Ibid at 63
" Upendra BaxiJudicial Activism, Legal Education & Research irGibalising
India, p. 8 (1996)
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The activist® role of the judiciary has been explained by Jestic
P.N.Bhagwati as under-

The Indian judiciary has adopted an activist go&raed
approach in the matter of interpretation of fundatak
rights. The judiciary has expanded the frontiers of
fundamental rights and in the process has rewrstame
parts of the Constitution through a variety of wgues of
judicial activism. The Supreme Court judiciary irdia has
undergone a radical change in the last few yeadsitais
now increasingly being identical by justices aslvesl by
;lngeople as “the last resort for the purpose of theildered”.

Holland has beautifully blended his view with tis&tAristotle while
explaining about the duty of a judge. He wrtes

When the balance of justice is distributed by wrdieing,

or even by a threat of it, the law intervenes &ioee, as far

as possible, thstatus quo antéThe judge’, says Aristotle,

‘equalises’.

In The Authorised Officer, Thanjavur S. Naganatha lyét it has
been observed-

The judiciary is not a mere umpire, as some assbureis
an active catalyst in the constitutional scheme.

While explaining about the role of an activist jegdgJustice
V.R.Krishna lyer has stated that “Judicial activismmo more a serendipity.
It is the conscious fulfillment of the obligatiomplied in the oath of office

8 There is a difference between an active and #uistcjudge. An active judge
regards himself a trustee of State regime, powdraanhority. Accordingly, he
usually defers to the executive and legislaturenshany appearance of policy-
making; supports patriarchy and other forms of esblsocial exclusion; and
overall promotes ‘stability’ over ‘change’. In coast, an activist judge regards
himself as holding judicial power in fiduciary cajts for civil and democratic
rights of all peoples, especially the disadvantagksbosed, and the deprived
and does not regard adjudicatory power as repgsitbthe reason of the State-
See Upendra Baxithe Avatars of Indian Judicial Activism: Explorat®in the
Geographies of [In]Justicen SK. Verma and Kusum(ed.}ifty Years of the
Supreme Court of India-Its Grasp and Regzhig5 (2° Edition 2006)
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of a judge. That is his discipline, his ethic, higst with the people of
India”?*. He further observed-

The Indian Constitution is not a neutral documarithas a
definite slant towards social justice and the weaeetions
and, therefore, judges have to share the valueshef
Supreme Lex. Then alone class actions, test cases,
representative litigation and social action prodegs will
meet with expected results. Our courts are on iad
judicial performance is under scrutiny. A peoplented
perspective, a dynamic vision and instrumentalgaition
with a passion to see that the State secures, ghrthe
operation of the legal system, social justice obaais of
equal opportunity is the desideratum. It followstthhe
Constitution fulfills itself in its Preambular plges only
when the right type of judge with activism and inmadgion
capacity for affirmative action and courage to sesi
proprietariat pressure sits on the bench and cosrimmtself
to a constituency which embraces the entire Indeople?

The observations of Justice K. Ramaswamy on theitapce of
judicial law-making is-

The judge cannot retain his earlier passive jubicide
when he administers the law under the Constituiiogive
effect to the constitutional ideals. The extracatyn
complexity of modern litigation required him not rely to
declare the rights to citizens but also to mould thlief
warranted under facts and circumstances and often
command the executive and other agencies to entorde
give effect to the order, writ or direction or pioih them to
do unconstitutional acts. In this ongoing complek o
adjudicator process, the role of the judge is netety to
interpret the law but also to lay new norms of lamd to
mould the law to suit the changing social and entoo
scenario to make the ideals enshrined in the Qatisti
meaningful and a reality. Therefore, the judgesipuired to
take judicial notice of the social and economic ifaation,
consistent with the theory of law. Thereby, the iesiyc
demands active judicial role, which formerly were
considered exceptional but not a rouftihe.

22 Justice V.R.Krishna lyet,egally Speakingp. 215 (2003)

% V.R.Krishna lyerJudicial Activism-A Democratic Demanthdian Bar Review
Vol. XXXI (1 & 2) 2004 Page 1
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Justice A.S.Anand has called the duty of the coastsa judicial
sentinel. His opinion in regard to judicial institin is worth mentioning. He
observedf-

Judicial institutions have a sacrosanct role ty plat only
for resolvinginter-sedisputes but also to act as a balancing
mechanism between the conflicting pulls and pressur
operating in a society. Courts of law are the potslof the
Constitution and the instrumentalities for fulfig the
ideals enshrined therein. Their function is to adster
justice according to the law and in doing so, thaye to
respond to the hopes and aspirations of the pdmguause
the people of this country, in no uncertain terrnaye
committed themselves to secure justice-social, @oimn
and political-besides equality and dignity to all.

Dr. G.B.Redd§ has set aaison de etrefor the functioning of an
active judge as-

The constitutional mandate to the judiciary is thdtile
exercising its functions and powers, it should keegiew
the social and economic objectives which the cturigin
seeks to protect, promote and provide as embodidte
law. When each of the three organs of the Stapeots and
appreciates the role of the other organs and fongtivithin
its own sphere and parameters, the harmony whichdize
the resultant product would go a long way in bnrigabout
socio-economic changes in the country. However,nithe
political organs of the state fail to discharge irthe
constitutional obligations effectively or if thamdifference
to certain constitutional objects especially thgeob of
rendering social, economic and political justice ttwe
people at large, the judiciary can assert its jatjgower, to
meet the constitutional ends. In the process, tidécipry
may assume the role of a policy maker, legislatat even
the role of a monitor to oversee the implementabbrits
directions.

Where a judge interprets the law or the Constitutiot merely by
giving effect to the literal meaning of the wordf the statute, or the

% Dr. Justice A.S.Anandudicial Review-Judicial Activism-Need for a cantid2
JILI (2000) Page 149
% Quoted in Justice V.R.Krishna lygregally Speakingp. 218 (2003)
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Constitution but, by giving such meaning as hek#iis in consonance with
its spirit, he is said to be an activist judge.

In modern democratic society, judge must steemhis between the
Scylla of subservience to government and the Cliisydif remoteness from
constantly changing social pressures and econoesidst There is little to
point out the dangers of complete political subsgree which the judiciary
has experienced where the administration of lavolmes a predominantly
political function and an instrument of governmenoticy. The concept of
stitching the cloth is the business of the legiskatvhereas straightening the
creazsges Is the province of the judiciary, has losgn abandoned as a broken
tool.

The judiciary has evolved three contours in itorfto adopt an
activist role. The concept of public interest ligpn (PIL) being the first
contour. Secondly, giving of a wide interpretatimnvarious fundamental
rights of Part Ill of the Constitution and the thiis related to the
accountability of the officials, who are the trestaf public power, for their
misuse of the power. The mission of the judicianot merely to decide the
case but to secure justice to every citizen ofdbentry and of creating a
just democratic order amidst us. As stated by UpermBhxi, Justices are,
explicitly and implicitly, asked to make the Indi@onstitution compatible
with the sacred texts of globalizatin

I11. Reuctance of the Judiciary

However, the judiciary has not adopted a unifornd aonsistent
approach in dealing with its emerging role as acgahaker. While in some
cases, the Court has expressed its reluctancepdngd the legislative field,
in others it has laid down detailed guidelines axlicitly formulated
policy. The former approach was taken by the Supr@wourt when dealing
with the question of ragging of students in MediCalleges. The Supreme
Court overturned the High Court's direction to tB&ate Government to
introduce anti-ragging legislation and observed-

The direction given by the Division Bench was ngall
nothing short of an indirect attempt to compel State
Government to initiate legislation with a view tarbing the
evil of ragging....It is entirely a matter for the eexitive
branch of the Government to decide whether or ot t
introduce any particular legislation. The court taely

27 g.p.Sathe]udicial Activism in Indiap. 30 (£' Edition 2002)

28 W. FriedmannlLaw in a Changing Societp.88 (2¢ Edition 1972)

29 Justice Pana Chand Jalndges do Make LavAIR 2003 Journal 218
Upendra BaxiJudicial Activism, Legal Education & Research ifGbalising
India, p. 8 (1996)
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cannot mandate the executive or any member of th
legislature to initiate legislation, howsoever resagy or
desirable the court may consider it to be. If thecaitive is
not carrying out any duty laid upon it by the Cdtagion or
the law, the Court can certainly require the exgeuto
carry out such duty and this is precisely whatGloeirt does
when it entertains public interest litigation.....Bat the
same time the Court cannot usurp the functiongaedi to
the executive to introduce a particular legislation the
legislature to pass it or assume to itself a supery role
over the law making activities of the executive ahe
legislature®

Speaking on the same lines, the Supreme Court bssned in
M.P. Oil Extractionv. State of M.B? as-

The executive authority of the State must be helche
within its competence to frame a policy for the
administration of the State. Unless the policy feams
absolutely capricious and, not being informed by @eason
whatsoever, can be clearly held to be arbitrary fandded
on mere ipse dixit of the executive functionariesréby
offending Article 14 of the Constitution or such lipg
offends other constitutional provisions or comegoin
conflict with any statutory provision, the Courtncat and
should not outstep its limit and tinker with thelipp
decision of the executive functionary of the Stat€he
supremacy of each of the three organs of the State
legislature, executive and judiciary in the respecfields
of operation needs to be emphasized.

This attitude was also followed in the Disinvestimeasé® by
Justice Kirpal on behalf of a unanimous Court-

Process of disinvestment is a policy decision invg
complex economic factors. The Courts have conglgten
refrained from interfering with economic decisiasit has
been recognised that economic expediencies lack
adjudicative disposition and unless the economizsétm,
based on economic expediencies, is demonstratbe &D
violative of constitutional or legal limits on power so

31 State of H.Pv. A Parent of a Student of Medical College, Shilag85) 3 SCC
169

32 (1997) 7 SCC 592 at 611

33 BALCO Employees’ Union (Regd.)Union of India(2002) 2 SCC 333
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abhorrent to reason, that the courts would declioe
interfere. In matters relating to economic issuése
Government has, while taking a decision, rightttal' and
error” as long as both trial and error are bona fahd
within limits of authority.

These observations might have been prompted byréhsoning
given by W. Friedmarfiwherein he had observed-

Courts can and indeed are called upon to adjubtsrignd
liabilities in accordance with changing canons oblx

policy. But because they develop the law on a tgsease
basis they cannot as can the legislature, underth&e
establishment of a new legal institution, “an elab®
procedure of investigation and consideration e\aiig in

the approval of a particular form of words as law”.

Lord Devlin had said:

Judicial law-making power must not be interpretesl a
implying that judges have the power, let alonerigat to
make any type of law they wish, some types of legal
regulations are inherently and completely outsiteirt
powers®

The idea of leaving legislation as the sole authowf the
Legislature was also supported by the majorityPirRamachandra Rae.
State of Karnatakd wherein it was observed-

The primary function of the judiciary is to integbithe law.
It may lay down principles, guidelines and exhibiativity
in the field left open and unoccupied by legislatib

This view notwithstanding, the more recent trenolvéver, is for
the judiciary to assert its new role as policy-makas the decision in
Visakh&® demonstrates wherein the Supreme Court observed-

Right to life means life with dignity. The primary
responsibility for ensuring such safety and digritgough
suitable legislation, and the creation of a medrariior its
enforcement, is of the legislature and the exeeutWhen,
however, instances of sexual harassment resulting i

% W. Friedmannlegal Theoryp. 503 (§' Edition 1967)

Quoted by Justice M.N. Venkatachalidhcian Judges as Law Makers: Some
Glimpses of the Past1995) 1 SCC (Journal) 1

% (2002) 4 scc 578

%" |bid at 600

3 Visakhav. State of Rajasthaf1997) 6 SCC 241
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violation of fundamental rights of women workersdan
Articles 14, 19 and 21 are brought before us falress
under Article 32, an effective redressal requitest some
guidelines should be laid down for the protectidrithmse
rights to fill the legislative vacuuri.

The same view has been reiterated by the Supremsa @dvineet
Narain v. Union of Indid® wherein the Court observed-

It is the duty of the executive to fill the vacuuby
executive orders because its field is conterminets that
of the legislature and where there is inaction elgrthe
executive, for whatever reason, the judiciary nstisp in, in
exercise of its constitutional obligations to pawisolution
till such time as the legislature acts to perfotmrole by
enacting proper legislation to cover the field.

Going a step further, the Supreme Court laid doka dbjectives
and the functions of the judiciary as under-

(a) to ensure that all persons are able to lieersdy under the Rule of
Law:

(b) to promote, within the proper limits of thedjaial function, the
observance and the attainment of human rights; and

(c) to administer the law impartially among persaasd between
persons and the Stdfte.

The power and function of the judiciary was expdainby the
Supreme Court iiMinerva Millsv. Union of Indi&? as under-

Our Constitution is founded on a nice balance ofvgro
amongst the three organs of the State namely teeufixe,
the Legislature and the Judiciary. It is the fumctof the
Judges nay their duty to pronounce upon the vglidit
laws. If the Courts are totally deprived of thatyeo, the
fundamental rights conferred upon the people vattdme a
mere adornment because rights without remediesvigt &
water. A controlled Constitution will become
uncontrolled?

% \bid at 247

40 (1998) 1 SCC 226
1 \bid

42 AIR 1981 SC 1787
3 |bid at 1799

46



In Bandhua Mukti Morchav. Union of Indid* the Supreme Court
explained the role of courts while entertaining lpuinterest litigation as
under-

When the court entertains public interest litigatid does
not do so in a cavaling spirit or in a confrontatibmood or
with a view to tilting at executive authority oresgng to
usurp it, but its attempt is only to ensure obseceaof
social and economic rescue programmes, legislasvweell
as executive framed for the have-nots and the bapged
and to protect them against violation of their basiman
rights, which is also the constitutional obligatiof the
executive.

A restrictive view was adopted i@Burudevdatta VKSSS Maryadit
v. State of Maharashtfawherein the Supreme Court opined-

Doctrine of separation of powers have been thechasiet
of our constitutional framework since in terms #with
each of the three organs of the State viz., thécipgy,
executive and the legislature would be operatingtown
spheres and fields. It is to be noted that thewe been a
catena of cases wherein this judicial reluctanoee Haeen
noticed and it is now well-settled both in this oty and
United States of America as well as in United Kiogdthat
certainty and finality about the status of a s@tabntribute
to judicial reluctance to inquire whether it conegliwith all
requisite formalities, but the decisions are notryve
uncommon which have laid down in no uncertain tetimas
there is no blanket rule of such a judicial relact neither
the judiciary would stand impotent before an obsiou
instance of exercise of a manifestly unauthorised/gr.
The concept of political question doctrine, beirasibally
of American origin, cannot possibly be confidentached
until the matter is considered with special carepru
bestowing proper attention and in the event of rrcksion
which lends credence to the question raised viztoas
whether the question is a political question or, dadicial
inclination to interfere cannot be faulted thougbwiver
not otherwise.

A look at the Constituent Assembly Deb&teshows that the
members of the Assembly were apprehensive in thiéemaf clothing the

4 (1984) 3 SCC 161
45 AIR 2001 SC 1980; (2001) 4 SCC 534
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Supreme Court with a wide jurisdiction in dealingthwissues regarding
fundamental rights as it may usurp of the powernhefParliament. The heat
of the Constituent Assembly Debates was felt byjtlaéciary for which it
tried to adopt a balance view in matters comingeef

V. An Assessment

Initially, the judiciary followed a policy of adheg to a narrow
doctrine and tended to shy away from the developranlaw. In
A.K.Gopalanv. State of Madra8’ the Supreme Court placed a rather narrow
and restrictive interpretation upon Article 21 loé tConstitutiorf® The Court
gave a very restrictive interpretation of ‘proceglestablished by law’ and
refused to include the principles of natural justidkin to the ‘due process of
law’ under the American Constitution. It remarked-

In India the position of the judiciary is somewhere

between the Courts in England and the United Staksgt

our Constitution, unlike the American Constitutidioes not
recognise the absolute supremacy of the Court tver
legislative authority in all respects, for outsitie restricted
field of constitutional limitations our Parliameand the
State Legislatures are supreme in their respelsislative

fields and in that wider field there is no scopetfte Court
in India to play the role of the Supreme Courthad United
States?

A similar restrictive view was taken Romesh Thappav. State of
Madras *%where the Supreme Court permitted the restrictiorireedom of
speech in the interest of ‘security of State’ whitalidating the pre-
censorship even if there was danger to public order

The judiciary was, however violent in smashing themindari
system without paying adequate compensation tzdngndars” It struck
down the land reforms law which the Parliament fiett the Judges of the
Supreme Court were trying to impose their persgtalosophy on the
nation rather than accepting the national philogofich judgment resulted
in a strong criticism of the legal system by thertiPrime Minister, Pandit
Jawaharlal Nehru. The judgment of the Supreme Goasd neutralised by
the Parliament by way of amendment under Articl8 86the Constitution.
This was done by the Legislature and the Execudivahe belief that the

6 Constituent Assembly Debates, Vol. VIII, p. 93809

*" AIR 1950 SC 27

8 Dr. Justice A.S.Anandustice for Womerp.44 (2* Edition 2003)
49 A.K. Gopalarv. State of MadraéIR 1950 SC 27

0 AIR 1950 SC 124

1 Kameshwar Prasad. State of BihaAIR 1962 SC 1166
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Supreme Court was trying to defeat the socio-ecimobase of the
Constitution.

In Golak Nathv. State of Punjali the Supreme Court laid down that
the amendments to the Constitution could not emtroapon the
fundamental rights and if they did so, the amendméad to be declared
void by reason of Article 13(2) of the Constitutiohhe Supreme Court
applied the doctrine of prospective overruling adidl not upset the
amendments and the judgments beforeGbkak Nathcase. The legislatures
were quick to react and passed the Constitution e(ywfourth
Amendment) Act in 1971 by which Article 13 and Al 368 was
amended, clothing the Parliament with unlimited posvto amend all the
provisions of the Constitution. The Supreme Couas wuick to apply the
brakes on such unfettered powers of the Parliarmedtin Keshavananda
Bharati v. State of Keral® held by a majority of 7 to 6 that the Parliament
has wide powers of amending the Constitution andxiends to all the
Articles, but the amending power is not unlimitedi aloes not include the
power to destroy or abrogate the ‘basic structare’framework’ of the
Constitution. The ‘basic structure’ theory propoeddy the Supreme Court
was revolutionary and perhaps without a parallgirdrere in the world.

The executive came to enact laws nationalising #4n#bolishing
Privy Pursé® and imposing restrictions on import of newsprifitd.he
Supreme Court while adopting a balanced approalththat the legislation
nationalising banks was unconstitutional due to démmuacy of
compensatiotf but upheld the legislation abolishing Privy Puts@he
Supreme Court did not permit the government toppegssure on newspapers
in the supply of newsprint but permitted the goweent to have some
restraints on the newspapéts.

The conflict between the executive and the judjcrasulted in the
declaration of the national emergency off 2@ne, 1975 and suspension of
Articles 14, 19 and 21 of the Constitution of Indithe Supreme Court
supported the stand of the Parliament by declahatthe right to life and
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liberty was automatically suspended during the gemwry®® The majority
(A.N.Ray, M.H.Beg, Chandrachud and Bhagwati,JJd tieat in view of the
Presidential Order dated 22dune, 1975 no person had dogus standito
move any writ petition under Article 226 before &l Court forhabeas
corpusor any other writ or order or direction to chalienthe legality of an
order of detention on the ground that the order was under or in
compliance with the Act or was illegal, or was afiid bymala fidesfactual
or legal or was based on extraneous considerafio@.dissenting opinion
was given by Justice H.R.Khanna as he observed-

More is at stake in these cases than the libertg &éw
individuals or the correct construction of the wingdof an
order. What is at stake is the rule of law...A digsin a
Court of last resort....is an appeal to the brogdipirit of
law, to the intelligence of a future day, whentadalecision
may possibly correct into which the dissenting jidg
believes the Court to have been betraijed.

The lifting of emergency ushered in an era wher jtidiciary
developed its innovativeness to bring in a so@ablution and upholding
the rule of law. The passing of the Constitutioor{f fourth Amendment)
Act, 1978 tried to restore the lost independencethaf judiciary. The
epistolary jurisdiction, public interest litigatioff*IL), and development of
the law in tune with the international developmeattbracing all aspects of
human life has ameliorated the conditions of theppe of the Indian
society.

Twenty-eight years after the coming into existenog the
Constitution of India, the Supreme Court Maneka Gandhiv. Union of
India ® pronounced that the ‘procedure’ as intended byckrt21 must
conform to the principles of natural justice. Thedgment in Maneka
Gandhiis a watershed in the history of Indian judiciaBy. giving a wide
interpretation to Article 21 and interrelating iithw Article 14 and 19, the
ambit of its application was enhanced to a higheptal.

The development of the judiciary as a force after @mergency as
remarked by S.P.Sattés-

Judicial activism of the post-emergency period migave
been inspired by the emergency experience. The tCour
might have realized that its independence and aldytr
towards various political formations depended upba
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support of the people. Post-emergency activismrlgiea
marked the Court’'s distance from legal positivisihe
Court took an opportunity to expand the rightshaf people
through liberal interpretation of the constitutibpeovisions
regarding the right to equality and right to peedon
liberty.....

Post-emergency judicial activism was inspired by a
philosophy of constitutional interpretation thabked at the
Constitution not as a mere catalogue of rules bait a
statements of principles of constitutional goveo®nThe
provisions of the Constitution had to read in fight of the
principles that were supposed to underline andstemd the
formally enacted legal rules.

During the post-emergency period the judiciary céoneard with a
plethora of judgments to protect a wider rangentériests covering almost
every field of human rights. The decision M.H.Hoskot v. State of
Maharashtrg’ for providing free legal service to the poor anédyewas an
essential element of the ‘reasonable, fair and pustedure’. Again in the
series ofHussainara Khatoon(l to VI)*® cases from 1979 to 1980 the
Supreme Court stressed on the right to speedy forathe under trials
languishing in various jails. The judiciary has beeaking its presence felt
by its intervention in cases concerning violatiohhaman rights as an
ongoing judicial process. Decisions on such ma#srthe right to protection
against solitary confineméfit the right not to be held in fettéfsthe right
against handcuffirf§, the right against custodial violefitaights of an
arreste®, rights of female employees not to be sexuallyassed at the
place of work! are a few examples in this regard.

Over the years an enforceable right to compensatiocases of
torture or other injuries inflicted by the Stateitsr agencies has also been
crystallized’” Starting with decisions likRudal Salf®* Bhim Singl{* etc. it
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was authoritatively laid down iNilabati Behara’$® case; wherein the
Supreme Court had expanded the enforceable rigldrtgpensation in cases
of custodial death as under-

The Court, where the infringement of fundamentghtiis
established, therefore cannot stop by giving a mere
declaration. It must proceed further and give camspé&ory
relief, not by way of damages as in a civil actbort by way

of compensation under the public law jurisdictianr the
wrong done, due to breach of public duty by theeSté not
protecting the fundamental right to life of citizero repair

the wrong done and give judicial redress for |égglry is a
judicial conscience.

The decisions of the Supreme Court Sunil Batra v. Delhi
Administration’® Municipal Corporation, Ratlamv. Vardichand’’ Akhil
Bharitya Soshit Karamchari SanghUnion of Indig’® and umpteen number
of decisions thereafter by the Supreme Court andenparticularly the
decision of the Supreme Court in S.P.Gupta’s ‘Caspresent watersheds in
the development of public interest litigation aitmktalisation of the concept
of locus standito make access to the courts easy. The principienlying
Order 1 Rule 8 of the Code of Civil Procedure hasrbapplied in public
interest litigation to entertain class action andhe same time to check
misuse of public interest litigation. The appointhef animus curiaein
these matters ensures objectivity in the proceadidgdicial creativity of
this kin has enabled realisation of the promisesatio-economic justice
made in the preamble to the Constitution of India.

During the first phase of public interest litigatidthe emphasis was
on human rights of the weaker sections of the $paihich included
prisoners, undertrial prisoners, bonded labounamsrganised labourers, or
women in protective homes. During the second phthgeemphasis shifted
on governance. Professor Wadhwa petitioned the tCoagainst
promulgation of ordinances in Bih¥rlawyers petitioned the Court against
arbitrary termination of judicial appointments amansfer of judges, and
M.C.Mehta filed petitions against private corpava8’ or government's
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disregard of anti-pollution safeguafisagainst the erosion of the Taj
Mahal®® and against pollution of the river Gandé€ommon Cause asked
the Court to lay down guidelines for the storingl aransfusion of blodd
and appointment of consumer forums in each didwigrovide quick, cheap
and informal delivery of justice to consumétdn the 1990s, the emphasis
shifted from governance to environment, educatimht to gender justice,
election and other related subjects which werenthezl of the hour.

It was the judgment of the Supreme Courtyimi Krishnanv. State
of A.P¥ and inT.M.A. Pai Foundatiow. State of Karnatak for which the
Parliament had to insert Article 2¥Aproviding for free and compulsory
education to children below the age of 14 yearg @tisting Article 45 has
also been suitably modified to provide for earlyildiiood care and
education for all children until they complete thge of six years. The
judgment of the Supreme Court Rriti Srivastava® of laying down the
standard of education in an institution is an exampf judicial
craftsmanship. Although the decisions ThM.A. Pai Foundatiotf to
P.A.Inamda¥* signifies that the Supreme Court in its enthusidsnset
things right in the vital area of higher educat@reated conflicts calling for
legislative interference; but usually developmefualsprudence leading to
social change emerges from debates and conflicts.

The decision of the Supreme Court in the field ofitcol of noise
pollution?® ban on smoking in public plac&sconversion of diesel vehicles
plying in Delhi to convert to CNG (Compressed NatuGas) to reduce
automobile pollutio’? are a few examples of providing reprieve and felie
for the public from the menace of the noise, aid aound pollution. The
modernisation of the judiciary was felt when thengiple of absolute
liability *° was developed by discarding the principle of stiability.
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The decision of the Supreme Court of the declanatibassets of a
candidate contesting election as MP or MLA andritjet of a voter to know
the qualifications and involvement of the candidatany offence received
applause from the common peoplédowever, the Parliament was quick to
react and tried to invalidate the judgment by mgkiimendments in the
Representation of the People Act, 195When the said amendment was
challenged before the Supreme Cdfftthe Court showed its boldness to
declare the said amendm&hts unconstitutional.

The judiciary was active enough to give due recigmito the
theme that man and woman are two pillars of theakatructure. Their
roles, duties and rights are complementary andleammtary towards each
other. The judgment in CEHA$ wherein directions were given for the
implementation of the Pre-natal Diagnostic TechegjRegulation and
Prevention of Misuse) Act, 1994 is noteworthy. Tagious laboratories and
scan centres all throughout the country have bemed to display notices
regarding the Act and resulting in a check of ferfakticide.

In Lakshmi Kant Pandegase¥® the Supreme Court gave directions
as to what procedures should be followed and whatgutions should be
taken while allowing Indian children to be adoptey foreign adoptive
parents. There was no law to regulate inter-cousdigptions and such lack
of regulation could cause incalculable harm to dndchildren, considering
the possibility of child trade for prostitution agll as slave labour. When
the Court was approached, it did not throw up &sds in despair and say
that since there was no legislation it could ddimaf. Justice Bhagwati laid
down an entire scheme for regulating inter-courgdpptions and intra-
country adoptions which has been taken recourdsy tthe social activists
for protecting children and promoting desirable @ams for the last two
decades.

Directions are either issued to fill in the gapghia legislation or to
provide for matters that have not been providedahy legislation. The
Court has taken over the legislative function mothie traditional interstitial
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sense but in an overt manner and has justifiesl dneessential component of
its role as a constitutional court. M.C.Mehtav. State of Tamil Nadt*
although the actual petition was in respect ofcclalbour in Sivakasi in
Tamil Nadu, where a large number of children wergjaged in the
hazardous work of matchbox manufacture, the Chuantight it fit to ‘travel
beyond the confines of Sivakasi’ and to ‘deal wille issue in wider
spectrum and broader perspective taking it as @natproblem’. The
Supreme Court laid down detailed guidelines for thleolition and
rehabilitation of child labourers. Justice Hansardile referring to the
Directive Principles of State Policy, observed-

It is the duty of all the organs of the State adoay to
Article 37 to apply these principles. Judiciaryrigealso one
of the three principles organs of the State, hasetp the
same in mind when called upon to decide mattergredt
public importance. Abolition of child labour is dgfely a
matter of great public concern and significatfCe.

Jagdish Singh Khehar, J. for himself and on betiaR. M. Lodha
C.J.l., J. Chelameshwar and A. K. Sikri, JJMadras Bar Associatiomw.
Union of Indid®® has expressed-

In every new constitution, which makes separat&ipians
for the legislature, the executive and the judigiéris taken
as acknowledged/conceded, that the basic princigle
"separation of powers" would apply. And that, tieeée
wings of governance would operate in their assigned
domain/province. The power of discharging judicial
functions, which was exercised by members of thghdni
judiciary, at the time when the constitution cami® iforce,
should ordinarily remain with the court, which esieed the
said jurisdiction, at the time of promulgation dfet new
constitution. But the judicial power could be alldvio be
exercised by an analogous/similar court/tribunaithwa
different name.

V. Summing Up

The activist role of the Judiciary is salutary btithe same time, one
cannot deny the fact that the Judiciary has manggibeen reluctant to step
into any controversies. The fundamentalists wilpragiate the reluctant
attitude of the Judiciary on the ground that itristune with doctrine of
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separation of powers whereas the liberalists wifisider it to be an escapist
attitude of the Judiciary. As stated Btate of Tamil Nadw. State of

Keral

107
a

about the constitutional principles in the conteft Indian

Constitution relating to separation of powers benmviegislature, executive
and judiciary are:

(i)

(ii)

(iif)

(iv)

Even without express provision of the separatiof
powers, the doctrine of separation of powers is an
entrenched principle in the Constitution of Indiehe
doctrine of separation of powers informs the Indian
constitutional structure and it is an essentialstitient of
rule of law. In other words, the doctrine of sefiaraof
power though not expressly engrafted in the Cautgiit,

its sweep, operation and visibility are appareomfrthe
scheme of Indian Constitution. Constitution has enad
demarcation, without drawing formal lines betwede t
three organs-legislature, executive and judicidmythat
sense, even in the absence of express provision for
separation of power, the separation of power betwee
legislature, executive and judiciary is not diffetrérom

the constitutions of the countries which contaipress
provision for separation of powers.

Independence of courts from the executive Egislature

is fundamental to the rule of law and one of thsiba
tenets of Indian Constitution. Separation of jualigiower

is a significant constitutional principle under the
Constitution of India.

Separation of powers between three orgagsslature,
executive and judiciary-is also nothing but a cousaice
of principles of equality enshrined in Articles b4 the
Constitution of India. Accordingly, breach of segtarn

of judicial power may amount to negation of equalit
under Articles 14. Stated thus, a legislation can b
invalidated on the basis of breach of the separatib
powers since such breach is negation of equalitfeun
Articles 14 of the Constitution.

The superior judiciary (High Courts and Supe=Court)
is empowered by the Constitution to declare a laaden
by the legislature (Parliament and State legistefuwoid
if it is found to have transgressed the constihglo

197 AIR 2014 SC 2407; (2014) 12 SCC 696
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(v)

(vi)

(vii)

limitations or if it infringed the rights enshrinda Part-111
of the Constitution.

The doctrine of separation of powers appleshe final
judgments of the courts. Legislature cannot dectarg
decision of a court of law to be void or of no ettdt can,
however, pass an amending Act to remedy the defects
pointed out by a court of law or on coming to knofit
aliunde. In other words, a court's decision mustagb
bind unless the conditions on which it is based soe
fundamentally altered that the decision could nateh
been given in the altered circumstances.

If the legislature has the power over the jsabmatter

and competence to make a validating law, it caangt

time make such a validating law and make it
retrospective. The validity of a validating lawgtbkfore,
depends upon whether the legislature possesses the
competence which it claims over the subject-medted
whether in making the validation law it removes the
defect which the courts had found in the existang. |

The law enacted by the legislature may apptly seem to
be within its competence but yet in substance ifsit
shown as an attempt to interfere with the judipiacess,
such law may be invalidated being in breach of rioet
of separation of powers. In such situation, thellejfect
of the law on a judgment or a judicial proceedingstrbe
examined closely, having regard to legislative griggon

or direction. The questions to be asked are, (igDthe
legislative prescription or legislative directiontérfere
with the judicial functions? (ii) Is the legislatidargeted
at the decided case or whether impugned law regjitse
application to a case already finally decided? Wilhat
are the terms of law; the issues with which it deald the
nature of the judgment that has attained finalifythe
answer to (i) to (i) is in the affirmative and the
consideration of aspects noted in question (iifficently
establishes that the impugned law interferes wita t
judicial functions, the Court may declare the law
unconstitutional.

57



Whatever be the argument, one cannot deny the tfat the
judiciary is now the last resort for the common namet justicE® and the
judiciary should keep this in mind while decidingyacase, even if the
attitude of the Judiciary is considered to be arr@achment of the power of
the other organ¥? As stated by the Supreme Cdtftthere can be no
implied or express limitations on the inherent penef the Supreme Court
of India, it can be said that such powers are algoposed to be used
diligently and cautiously.

1% |n Subrata Roy Sahara. Union of IndiaAIR 2014 SC 3241; (2014) 8 SCC 470
it was also stated that The Indian judicial systsmgrossly afflicted, with
frivolous litigation

199 As stated irSupreme Court Advocates-on-Record Associatidsnion of India
2015 AIR SCW 5457 “being an institution whose halikis transparency, it is
only proper that the Judge discharging high andendities, at least broadly
indicate the reasons for recusing from the casthabthe litigants or the well-
meaning public may not entertain any misunderstanthiat the recusal was for
altogether irrelevant reasons like the cases bearg old, involving detailed
consideration, decision on several questions of &Ewituation where the Judge
is not happy with the roster, a Judge getting undelnsitive about the public
perception of his image, Judge wanting not to calispleasure to anybody,
Judge always wanting not to decide any sensitiveaotroversial issues, etc.
Once reasons for recusal are indicated, therenotlbe any room for attributing
any motive for the recusal. To put it differently,is part of his duty to be
accountable to the Constitution by upholding ithwitt fear or favour, affection
or ill-will. Therefore, it is the constitutional tiy as reflected in one's oath, to be
transparent and accountable, and hence, a Judggused to indicate reasons
for his recusal from a particular case. This woltddp to curb the tendency for
forum shopping.”
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